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B. — PROCES-VERBAUX DES SEANCES TENUES
LES 27 ET 28 JUIN ET LE 18 JUILLET 1950

(DEUXIEME PHASE)

ANNEE 1950
TREIZIEME SEANCE PUBLIQUE 1 {27 v1 50, 11 A)

Préseuts : MM, BASDEVANT, Président | GUERRERO, Vice-Président;
ALvarREZ, HACKWORTH, WINIARSK:, DE VISSCHER, 5ir ARNOLD McNAIR,
M. Kraustap, Bapaw: Pacua, MY, Kryiov, Reap, Hst Mo, AZEVEDO,
suges,; M. ILaMBRO, Greffier.

Présents dgalement ;

M. Ivan Kerno, Scerétaire général adioint, représentant du Secréfaire
général des Nations Unies, assisté de

M. Hsuan-Tsul-Liy;, membre de la Division des questions jaridicques
géndrales an Secrétariat des Nations Unies,

Les représcntants des Gouvernements suivanis .

Royaume-Uni - M. G. G. Frezuavrcg, C. M. G., deuxiéme conseiller
juridique au Foreign Office.

Etats-Unis d’Amérigue : 'honorable Benjamin V. Cowin,

assisté de:

M. Leonard €. MEERER, du service du consciler juridiquce du Péparte-
ment d’Etat.

Le PrESIDENT, ouvrant Uaudience, indique que la Cour se réunit afin
d’entendre les exposés oraux qui seront présentés dans la deuxiéme phase
de Taffaire visant certaines «questions de procédure relatives 4 l'inter-

rétation des traités de paix qui ont ¢i¢ conclus avec la Bulgarie,
a Hongrie et la Roumanie,

Par umne résolution datée du 2z octobre 1g4g, I'Assemblée générale
des Nations Unies avait décidé de demander & la Cour un avis consultatif
4 ce sujet. Cette demande comportait quatre questions dont les deux
derniéres ne devaient étre posées i la Cour gue sous certaines conditions.

Par son Avis du 30 mars 150, Ja Cour a répondu affinnativement aux
deux premidres (Elestions‘ Lautre part, le Secrétaire général a informé
la Cour que ks Gouvernements de Ia Bulgarie, de 1z longric ¢t de la
Rournanie n’ont pas désigaé leurs représentants aux conumnissions prévues
par les traités de paix, duns les trente jours de la date & lagaelle Ia Cour
avait rendu son avis,

I Quarante-huititme séance de la Cour,
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B.—MINUTES OF THE SITTINGS HELD ON
JUNE 27th AND 28th AND JULY 18th, 1950

(SECOND PHASE)

YEAR 19350
THIRTEENTH PUBLIC SITTING ! {27 vi 50, 11 )

Present . President BASDEVANT | Vice-President GUERRERO | Judges
ALVAREZ, HacKkwonrtH, WINIARSKI, DF VisscHER, Sir ArRNoD deNair,
Kraestan, Bapawl Pasita, Kryrov, Reap, Hsu Mo, AZEVEDO;
Registrar TaMpro.

Alse present :

Mr. Ivan Kurno, Assistant Secretary-General, representing the
Secretary-General of the United Nations, assisted by

Mr. Hsuvan-Tsui-Liu, Member of the General Legal Division at the
Secretariat of the United Nations,

The Represeniatives of the following Governsmenls :

United Kingdom : Mr. G. G. Frizmauricg, €. M. ., Second Legal
Adviser of the Foreign Office.

United Statcs of America: the Honourable Benjamin V. CoHen,
assisted by :

Mr. Leonard C. MEEKER, of the Office of the Legal Adviser, Department
of State,

The PresipeNT, after declaring the sitting open, said that the Court
had met to hear the oral statements which would -be submitted in the
second phase of the case concerning certain procedural questions relating
to the inlerpretation of the Peace Trealics signed with Bulgaria,
Hungary and Romania.

By Resolution dated Ociober 22nd, 1649, the General Assembly of
the Uinited Nations had decided to request the Court to give an advisory
opinion on this subject. This request consisted of four questions, the
last two being put to the Court only under certain conditions,

By its Opimion of March 30th, 1950, the Court had answered the first
two questions in the affirmative. On the other hand, the Secretary-
(ieneral of the United Nations had notified the Court that the Govern-
ments of Bulgaria, Hungary and Romania had not designated their
representatives to the Commissions under the Treaties of Peace within
thirty days from the date when the Court delivered its opinion,

! Forty-eighth meeting of the Court




333 TREIZIEME SEANCE {27 V1 50)

Le Président, constatant que les conditions prévues dans la résolution
du 22 octobre 1949, pour que la Cour ait 4 examiner les questions I11 et
IV, se trouvent ainsi remaplies, prie le GRErriER de donner lecture
des deux questions dont lz Cour est actuellement saisie.

Cette lecture [aite, le PRESIDENT ajoute que les notifications nécessaires
ont 4té adressées aux Ftats intéressés, qui ont été avisés des délais
respectivement fixés pour la présentation d’exposés écrils et d’exposés
oranx.

Seul le Gouvernement des Etats-Unis d'Amérique a présenté, dans
Ie délai qui lui était imparti, un exposé éerit ; il a, en outre, annoncé son
intention de présenter un exposé oral devant la Cour et s'est fait repré-
senter 4 cet effet par 'honorable Benjamin V. Cohen, assisté de M.
Leonard C. Meeker, attaché au service du conseiller juridique du Départe-
ment d'Etat.

Le Gouvernement du Royaume-Uni s'est référé aux observations
déja énoncées par lui, au sujet des questions dont s'occupe aujourd’hui
la Cour, dans exposé écrit présenté en son nom au cours de la premiére
phase deaffaire. 1l est représenté devart la Cour par M. G. G, Fitzmaurice,
deuxiéme conseiller juridique au Foreign Office, qui présentera un exposé
oral,

Le Président constate la présence devant la Cour des représentants
du Gouvernement des Etats-Unis d’Amérique et du Royaume-Uni,
ainst que dn représentant du Secrétaive général des Nations Unies,
M. Ivan Kerno, Secrétaire général adjoint, assisté de M. Hsuan-Tsui-Lin,
Conseiller juridique au Departement juridique des Nations Unies, Il
donne la parole & 3. Ivan Kerno.

M. Ivan KernO présente 'exposé reproduit en annexe !,

Le PRrESIDENT domne la parole au représentant des Etats-Unis
&’Amérique. -

L’honorable Benjaumin V. CoHEN présente l'exposé reproduit en
annexe % - _

{L'audience, interrompue 4 12 h.50, est reprise & 10 heures.)

M. Corex reprend et terminc son exposé>.

Le PRESIDENT prie le représentani du Gouvernement du Royaume-
Uni de Grande-Bretagne et d'lrlande du Nord de bien vouloir présenter
Son exposeé.

M. G. G. Firzuaunice présente son exposé, reproduit en annexe 4,
L’audience est levée & 18 h.30.

Le Président de la Cour,
(Signé) BASDEVANT.

Le Greflier de ia Cour,
(Signé) . Hamero,

Voir pp. 335-337.
» e 338348
» » 343361,
voo» 302-366,
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The conditions laid down in the Resolution of October 22nd, 1949,
under which the Cour! was to examine Questions 111 and TV were thus
fulfilled. He asked the REGISTRAR to read the two questions now before
the Court.

After the questions had been read, the PRESIDENT observed that the
necessary notifications had been sent to the States concerned, which were
informed of the time-limits fixed for the presentation of writicn and oral
statements.

The United States Government alone had presented a written statement
within the prescribed time-limit. In addition, it had declared its intention
of presenting an oral statement and had designated the Honourable
Benjamin V. Cohen, assisted by Mr. Leonard €. Meeker, of the Office of
the Legal Departiment, Department of Siate, as its represeniatives for
this purpose.

The United Kingdom Government had referred to its observations on
the questions now before the Court in the written statement presented in
its name during the frst phase of the case. This Government was
represented before the Court by Mr. G. G. Fitzmaurice, Second Legal
Adviser of the Foreign Office, who would present an oral statement.

The President noted that the representatives of the Governments of
the United States of America and of the United Kingdom and the
represeniative of the Secretary-General of the United Nations, Mr. Ivan
Kerno, Assistant Secretary-General, assisted by Mr. Hsuan-Tsui-Liu,
Legal Counsellor, of the Legal Department of the Secretariat of the
United Nations, were present in Court. He called upon Mr. Kerno.

Mr. Ivan KERrNO presented the statement which is reproduced in the
annex 1,

The PursInENT called upon the representative-of the United States of
America. '

The Honourable Benjamin V. COHEN presented the statement which is
reproduced in the annex &,

{The sitting was suspended at 12.50 p.m., and resumed at 4.p.m.)
Mr. CoHEN continucd and concluded his statement ?.

The PrReESIDENT called upon the representative of the Government of
the United Kingdom of Great Britain and Northern Ireland to present
his statement,

Mr.-G. G. Fitzsavnrice commenced his statermnent {annex 4},
The Court rose at 6.30 p.m.
{Signed) BASDEVANT,

President,
(Signed} E. IlamBro,
Registrar.
! See pp. 335-337
., . 338348
¥, .. 348-361.

Yo 302-360,
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Présents : [Voir treiziéme séance.]

1.e PrESInDENT, ouvrant 1a séance, invite le représentant du Rovaume-
Uni & poursuivie son exposeé.

M. G. . FrrevauricE reprend et termine Uexposé reproduit en
anmnexe %

Le PRESIDENT prononce la cléture de la procédure orale dans Paffaire

de Pinterprétation des traités de paix avec Ia Bulgarie, la Hongrie et la
Roumanie,

L'andience est levée & 12 h.30.
{Signatures.)

SEIZIEME SEANCE PUBLIQUE ¢ (18 vII 50, 10 4. 30)

Présents - les membres de la Cour wmentionnés au procés-verbal de la
treiziéme séance ct le Greffier,

Le PrEsipENT, ouvrant l'audicnce, signale que la- Cour se réunit
aujourd-hui pour prononcer son avis dans la deuxiéme phase de 'affaire
consuliative qui a trait A4 linterprétation des traités de paix conclus
avec la Bulgarie, la Hongric ct la Roumanie. Cet avis fait suite & celut
qu'a déji rendu la Cour dans la méme affaire, & la date du 30 mars 1950.

Lc Président prie le GrurFier de donner lecture de la partic pertinente
de 1a résolution, datée du 22 oclobre 1959, par laquelie 'Assembiée
géndrale des Nations Unies a2 demandé un avis consultatif a la Cour.’

Cetle lecture faite, le PrESIDENT rappelle que, conformément a
Particle 67 du Statut, le Secréiaire général des Nations Unies ainsi que
les représentants des Membres des Nations Unies et autres Etats direc-
tement intéressés ont éié diment prévenys,

La Cour, décidant conformément & Varticle 39 du Statut, a cheisi,
comme devant faire fai, le texte {rangais de Uavis. {est de ¢e texte $ que
donne lecture le Président, qui prie, ensuite, lc GREFFIER de donmer
lecture en anglais du dispositif de 'avis, )

Le PRESIDENT annonce ensuite qu'il va donner lecture de la déclaration
jointe & V'avis et faite par M. Krylov, juge 3,

MM. Read et Azevedo, juges, déclarant ne pouvoir se rallier & Vavis
de la Cour et se prévalant du droit que leur confere l'article 57 du Statut,
ont joint audit avis Yexposé de lenrs opinions dissidentes *.

MM, les juges Read et Azevedo ont fait savoir qu'ils n’avalent pas
Vintention de donner lecture de leurs opinions dissidentes,

Le Président prononce la cldture de l'audience.

L'andience est levée 4 11 h.15. .
{Signatures.)

Quarante-neaviéme séance de la Conr,
Voir pp. 360-379.
Soixantieme séance de la Cour.
Voir publications de la Cour, FRecueil des Arréls, Avis consuflalifs et Qrdonnances
1950, Pp. 221-230.
. % ddem, p. 230
* o, pp, 231-247 et 248-254.

1
b
3
4
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FOURTEENTI PURLIC SITTING t (28 vt 50, i0.30 amt.)

Present : "See thirteenth sitting.]

In opening the sitting, the PresineNT called vpon the representativé
of the Government of the United Kingdom to continue his statement.

Mr. G. G. Fitzmauvrice continued and concluded the siatement
reproduced in the annex®,

The PresIDENT declared the closure of the oral proceedings in the case
concerning the interpretation of the Peace Treatics with Bulgaria,
Hungary and Roemania.

The Court rose at 12.30 p.m.
{Signalnres.)

SINTEENTH PUBLIC SITTING® (18 v 30, 10.30 a.um.)

Present : the members of the Court mentioned in the minntes of the
thirteenth sitting and the Registrar.

In opening ihe sitting, the PRESIDENT stated that the Court had
assemnbled to deliver the opinion in the sccond phase of the advisory
case concerning the interpretation of the Peace Treaties with Bulgaria,
Hungary and Romania, This opinion followed the opinion already
delivered by the Court in the same case, on March 3joth, 1850

He called upen the REGISTRAR to read the relevant part of the Resolu-
tion of October 22nd, 1g4¢, by which the General Assembly of the
United Nations had requested an advisory opinien from the Court.

After the Registrar had read the text, the PRESIDENT recalled that,
under Article 67 of the Statute, the Scceetary-General of the United
Nations and the represeniatives of the Members of the Unifed Nations
and other States directly concerned had been duly notified.

H« added that uader Articte 4g of the Statute, the Court had decided
that the French text of Lhe opinion would be authoeritative. The President
then read this text ¢, and requested the REGISTRAR to read the operative
clause of the opinion in English.

The PresineNT announced that he would read the declaration which
Judge Krylov had appended to the opinion 5.

Jundges Read and Azevedo, declaring that they were unable to concur
in the opinion of the Court and availing themselves of the right conferred
upon them by Article 37 of the Statute, appended their dissenting
opinians to the opinion of the Court &,

Judges-Read and Azevedo informed the President that they did not
wish to read their dissenting opinions.

The president declared the sitting closed.

The Court rose at I1.I5 au.
{Signalures.)

Forty-ninth meeting of the Court,
See pp. 3606-370.

3 Sixtieth meeting of the Court.

4 See publications of the Court, Reporis of [ndgments, Aduvisory Opinions and
Orders 1950, pp. 22I-230.

3 Idem, p. z3o.

s .« PP. 231-297 and 248-2354.
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ANNEXES AUX PROCES-VERBAUX

EXPOSES ORAUX DE JUIN 1950
(DEUXIEME PHASE)

———

ANNEXES TO THE MINUTES

ORAI STATEMENTS OF JUNE 1950
(SECOND PHASE)

1. — EXPOSE DE M. IVAN S. XERNO

{REFRESENTANT DU SECRETAIRE GENERAL DES NATIGNS UNIES)
A LA SEANCE PUBLIQUE DU 27 JUIN IQ50, MATIN

Monsieur le Président, Messieurs les Membres de la Cour,

Au cours de la premitre phase dc la procédure concernant linter-
prétation des Traités de paix conclus avec la Bulgarnie, la Hongrie ¢t la
Roumanie, j’ai eu occaston de présenter A 1a Cour, comme représentant
du Secrétaire général des Nations Unies, un exposé oral qui consistait
surtout en un résumé objectif des points saillants des discussions surve-
nues au sein de PAssemblée générale. Depuis, comine vous venez de
le mentionner, Monsieur le Président, la Cour a domné, & la date du
30 mars 1930, son avis consuitatif au sujet des deux premiéres questions
qui lui avaient été posées par 1'Assemblée générale dans sa Résolution
du 22 octobre 1949. La réponse de la Cour a été affirmative sor ces deux
premiéres questions. Conformément 4 Ia Résolution du 2z octobre 1949,
1e Secréiaire général a fait savoir & la Cour, par un télégramme en date
du 2 mai 1650, que, dans les trente jours & partir du 30 mars 1950, les
Gouvernements de la Bulgaric, de la Hongrie et de la Roumanie ne
lut ont pas fait connaiire qu’ils avaient désigné leurs représentants
aux comtnissions prévues par fes traités de paix. Le Secrétaire
général a confirmé son télégramme par une lettre portant la méme
date. I.a Cour est donc appelée & se prononcer sur les questions LIl
et IV de la Résolution du 22 octobre 1949.

Dans mon cxposé du 28 février 1g50, j 2t indiqué que ce {uf le projet
commun des déiégations de Belivie, du Canada et des ktats-Unis
d’Amérique ! qui servit de base & lu discussion devant [a Commission
politique spéciale. La Cour verra dans les procés-verbaux qu'en ce qui
concerne le hbellé des quatre questions, aucune medification ne fut
proposée au cours de la discussion et que c’est le texte primitif de ces
quatre questions qui est incorpor¢ dans la Résolution du 22z octobre
1g4g. En effet, Ia discussion conserva une allure plutol générale, Elle
ne toucha qu'exceptionnellement aux détails,

! Docaments AJAC.3i/L.1/Rev.1, Dossier, chemise 11.



336 EXPOSE DE M. KERND (NATIONS UNIES} — 27 V1 50

Il faut cependant remarquer, et je I'ai mentionnd dans mon premier
€XpOsé, qu'alors que la plupart des délégations étaient disposées en
principe 4 soumettre & la Cour internationale de Justice certaines
questions furidiques, plusicurs déiégations ont élevé des objections
au sujet des questions 111 et 1V, La deélégation australienne, notamment,
aurait préféré que ces deux questions fussent supprimées et qu'une
comunission spéciale fit un rappart A PAssemblée générale sur les diffi-
cultés qui resteraient & résoudre une fois que la Cour se serait prononcée
sur les deux premiéres questions. Un amenclement présenlé 4 cet effet
par la délégation anstralienne fut cependant repoussé par la Commis-
sion politique spéciale. On a aussi exprimé la crainte, au cours de la
discussion, gtie les questions FII et IV n'aboutissent indirectement
4 une revision des traités de paix.

Les objections ainsi [ormulécs par certaines délégations dans la Com-
mission politique spéciate furent partiellernent reprises en séunce pléniére.
“tant douné cette situation, le vote de la résolution fut effectué par
division. 1l douna les résultats suivants:

Question T 47 pour, 6 contre et 5 abstentions ;
Question II : 40 pour, 5 conire et 7 ahstentions
Question 11l : 38 pour, 6 contrs et 14 absientions ;
Question TV : 37 ponr, 6 conire et 15 ghstentions.

I’ensemble de la résolution fut ensuite adopté par un appel nominat
qui donna 47 voix pour, 3 contre et 7 abstentions. On voit donc — et
¢'est pourquoel je me suls permis de citer ces résultats — que pour
les questions I[1 et IV, le nombre des abstentions fut plus considérable.
On voit aussi que pour I'ensemble de la résolution, il y cut 5 voix contre
et 7 abstentions. Aprés le vote de 'ensemble de la résolution, une délé-
gation a marqué « quelgues doutes au sujet de Ia formulation juridigue
ef de Vopportunité de ces guestions», ¢est-a-dire les questions Il
et 1V. Une autre délégation a esuimé qu'elle ne pouvait «s'engager
qu'en ce qui concerne la question I ».

Telles sont les quelques remarques que j'ai voulu ajouter 4 mon
premicr expost an sujet des discussions qui se sont déroulées 4 la Com-
mission politique splelale ot aux séances plénidres de I'Assemblée
générale. .

En ce qui concerne la correspendance diplomatique entre les Etats
en question, le Sccrétaire général a commumqué A Ia Cour & ]a date du
16 mai 1g50 certains documents supplémentaires u'il avait regus des
Gouvernements du Canada, du Royaume-Uni et des Etats-Unis d’Amé-
rique. 11 s’agit de demandes formulées par ces Gouvernements afin
que les Gouvernements de Bulgarie, de Hongrie ¢ dc Roumanie procé-
dent 4 la nomination de leurs représentants dans les commissions prévues
par les traités et qu'une consultation ait lteu pour le choix du troisiéme
membre des commissions.

Les deux questicns qut se trouvent maintenani devant la Cour mettent
en cause des principes importants de droit international. I."avis consul-
tatif de la Cour aura donc certainement une tmportance générale
considérable. Quant an Secrétaive général des Nations Unies, il suit la
procédure de ta Cour avec un intérit particulier. En effet, la question 11T
le concerne spécialement et directement. L’Assemblée générale a indigué
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expressément comme un des considérants de sa résolution et de =a
requéte & la Cour le fait « qu'il importe que le Secrétaire général dispose
d’un avis autorisé concernant 1'étendue des pouvoirs que lui conférent
fes traités de paix».

Le Secrétaire général est, comme on le sait, 4 12 téte d'un des organcs
principaux des Nations Unies, Or, I"Organisation des Nations Unies
est basde sur certains buis et principes fondamentaux. Dans {oute
son activitd, le Secrétaire général doit certainement se conformer
ces buis el & ces principes. Ils sont contenus dans le préambule et dans
les deux premiers acticles de la Charte. « L'ajustement ou le réglement
de différends on de siluations, de caractére international », « confor-
mément anx principes de la justice et du dreit international » — ces
mots figurent dans le premier paragraphe du premier article de la Charte.

Les Traités de paix conclus avee la Bulgane, la Hongric et la Rouma-
nic ont confié au Sccrétaire général une tache spéciale. Dans la procédure
prévie pour le réglement de tout différend relatif & Uinterprétation
ou i l'exéeution de ces traités, il peut étre appelé, le cas échiéanl, 4 com-
pleter la composition des commissions prévues «a défaut d'accord ...
cafre les deux Partiess.

1l nm'est pas doutenx qu'en ce qui concerne cctie Liche spéciaule, le
Secrétuire général devrait Cire, de toute fagon, guidé et inspiré par
les mémes principes que cenx qui sont & la base de son activii¢ générale
conformément & ia Charte des Nations Unies, Les préambules des
Traitds de paix déclarent d’ailleurs que les Puissances allices el asso-
ciées d'une part, ct, respectivement, la Bulgarie, 1a Hongrice et 1a Rouma-
nie d'autre part, « sont désirenses de conciure un traité de paix qui
ragle, en conformité avec les principes de justice, les questions demeurant
en suspens.... » « et qui forme la base de relations amicales entre elles »,
Nous retrouvons ici les mémes idées générales que celles qui sont incor-
porées dans la Charte des Nations Unics,

Les traités de paix ont prévu que des difficultés pourraient survenir
lors de leur interprétation ou de leur exécution. Us ont institué certaines
procédures pour la solution de ces difficultés. Dans le cas concret qui
vous occupe, des conceptions ef des vues fortement divergenttes ont £té
avancées par les Parties intéressées en ce qui concerne l'applicabilité
et Uinterprétation dc ces dispositions, La Cour 2 donné son avis sur les
deux premi¢res questions et sappréte maintenant & répondre auv ques-
tions III et IV.

Ce deuxiéme avis présentera évidemment une importance toute
particulidre pour le Secrétaire général. Je répéte que Pessence méme
de ta procédure prévue par les trailés de paix exige que l'action éven-
tuelle du Secréraire générul se produise sans~que le moindre soupgon
de partialité soit possible ; et je réplte anssi, et C'est par cetic remarque
que jc voudrais terminer mon exposé, que le Secrétaire général ne pourra

énir som attitude qit'h la lomidre de Vavis de ta Cour et en connaissant
pleinement les vues de ['Assemblée générale.

Je vous remercie, Monsieur le Président,
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2,—STATEMENT BY Mr. BENJAMIN V. COHEN

(REPRESENTATIVE OF THE UNITED STATES OF AMIRICA)
AT THE PUBLIC SITTING OF JUNE 27th, 1950

[Public sitting of June 27th, morning)

May it please the Court:

It is a great privilege for me to appear again before this high tribunal
to present the view of the United States on the questions on which the
General Assembly in its Resolution 2g4 (IV) of October 21sf, 1949,
requested an advisory opinion.

At the hearing before this Court, last March, I summarized the proceed-
ings in the Third and Fourth Sessions of the General Assembly to make
it clear to the Court that answers to the guestions submitted were
urgently needed by the Assembly to guide it in the performance of its
functions under the Charter. I endeavoured to show why the Assembly
desired the Court’s guidance in dealing with the imporiant item on its
agenda entitled: “The observance in Bulgaria, Hungary and Romania
of human rights and [undamental freedoms,” This situation had, in
the first instance, been brought to the attention of the Assembly because
of the widespread concern caused throughout the world by the trials
of Cardinal Mindszenty and other Church leaders in these countries.

The resolutions passed by the Assembly at both the Third and Fourth
Sessions evinced a desire on the part of the Assembly to hawve this
difficull and disturbing situation explored and adjusted by the orderly
procedures for the settlement of disputes provided in the Peace Treaties,
assuming, of course, these procedures to be obligatory, appiicable and
avariable. Such a disposition of the agenda item seemed to be in accord
with the spirit of Article 33 of the Charter, that parties to a dispute
should first of all seek a solution by peaceful means of their cwn choice.

At the hearing last Marech, this Court heard acguments on the first
two questions submitted by the Assembly and on the question of the
jurisdiction of the Court to give guidance to the Assembly by way of
an advisory opinion on matters of this character relating to non-members
of the United Nations without their consent.

In tts Advisory Opinion of March 3oth, 1650, this Court considered
that it had jurisdiction to answer the first two guestions and that it
‘was uader a duty to do so.

In reference to Duestion I, the Court was of the opinion that the
diplomatic exchanges between Bulgaria, Hungary and Romania on
the one hand and certain Allicd and Associated Powers signatories
to the treaties of peace on the other, concerning the implemeniation
of the human rights clauses contained in the Treaties with Bulgaria,
Hungary and Romania, disclose disputes subject to the provisions for
the settlement of disputes contained in these treaties ol peace.

In reference to Question 11, the Court was of the opinion “that the
Governments of Bulgaria, Hungary and Romania are obligated to
<carry out the provisions of those articles referred to in the first question,
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which relate to the settlement of disputes, including the provisions
for the appointment of their representatives to the treaty commissions”.

In brief, the Court has advised the Assembly that the peace treaty
pracedures for ihe sctilement of disputes are applicable and that the
parties are odligated to carry out these procedures, including the appoint-
ment of their representatnives to the treaty commissions.

The Court's answers {e the first two questions not only make clear
that the disputes provisions of the treaties are applicable (o disputes
concerning the observance of the human rights clauses, The Court’s
answers also make clear that the disputes provisions of the ireaties
are not, and were not intended to be, optional and voluntary, but
obligalory and mandaiory.

It was obviously the hope of the General Assembly thag, if the Court's
answers to the first two guestions were in the affirnative, the parties,
in the light of the Court’s advice, would forthwith proceed to settle
their disputes in accordance with the applicable and obligatory disputes
provisions of the treaties, It was undoubtedly that hope which caused
the Assembly to direct that the last two questions be submitted to
this Court only if, within thirty days after affirmative answers by the
Court to the first two questions, the governments concerned have not
notified the Secretary-General that they have appotnted their repre-
sentatives to the treaty commission and the Secretary-General has
so advised the Court, ’

But since the Goveruments of Bulgaria, Hungary and Romania have
continued to refuse to carry out the provisions of the treaties regarding
the disputes procedures, it now becomes necessary for the Court to
consider the last two questions submiited by the Assembly. These
questions raise the important practical and legal issue whether the man-
datery dispuies provisions of the {reaties provide a means of setilement
and decision which are in facl evadlable to fullil this purpose if the
governments concerned [ail to carry out the disputes provisions as
they have agreed,

Questions 111 and IV have been read to the Court by the Registrar.
These questions raise fundamental issues not only important to guide
the Asscinbly in its immediate problems, but important to guide the
United Nations and individual States in their efforts to devise effective
and not illusory means for the pacific settlement of disputes. These
fuestions involve a determination whether one party to a treaty contain-
ing obligatory procedures for the settlement of dispules has the legal
power, by repudiating its obligation to be bound by those procedures,
to prevenl the other parties to the treaties from having the rights of
the parties determined in accordance with those treaty procedures,

The issues involved are of fivst Importance in international law and
in the working of the United Nations. By its resolutions, the Assembly
has indicated its deep iuterest in the steps which may bhe taken to
prontote and encourage universal respect for, and observance of, hurnan
rights and fundamental freedoms. By its resolutions, the Assembly
has also indicated its interest in what inay be donc to make possible
the cffective application of peaceful settlement procedures previously
agreed upon by the parties. The future of the United Nations and the
peace of the world may well depend upon the ability of the community
of nations to secure humman rights and to bring about the use of effective
procedures of - peaceful settlement,

30
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The Assembly will want to know—when it meets next [all and
considers the question, rctained on its agenda, of the observance of
human rigiits in Bulgaria, Hungary and Romania-——whether the Govern-
ments of these countries have the legal pweer fo frustvale the carrying
out of the upplicalie and obligatory ireaty procedures for the settlement
of disputes by continuing to refuse o carry out their legal obligation
to appuint representatives to the freaty commissions. If the Court
advises that the agreed treaty procedures are gquailable and that the
disputes provisions fairly construed do not enable the defaulting parties
to frustrate and defeat the operation of these provisions, the Assemnbly
may wish to continue its cfforts 1o have the treaty dispntes, which this
Court found to exisl in its Advisory Opinion of March 30, scltled under
the agreed treaty procedures, If, on the other hand, the Court advises,
in answering Questions ITI and IV, that the remedies provided by the
peace ireaties for settling disputes have been exhausted and are now
unavailing, the General Assembly may wish to explore other avenues
to facilitate a jusl scitlement.

The Assembly has a special interest in the proper interpretation
and application of the disputes provisions of thesc freaties because
of the role assigned to the Secrerary-General of the United Nations
under the treatics. Similar provisions may be included in proposed
conventions now coming before the Asscmubly for approval. Neither
the Assembly nor individual States would be likely to favour the use
of such provisions if they were to be held inadequate and ineffective
to achieve their obvious purpose,

The basic problems raised by Questions 11 and IV are also of general
and wide significance because of the very large number of existing
treatics and other international agreements which conlain arbitration
of settlement clawses similar or analogous to the disputes provisions
of the peace treaties. The resolution of these problems can affect deeply
the practical effectiveness of existing (reaties and agreements as weil
as the negotiation of future treaties and agreements. The resolution
of these problems can influence sirongly, for good or evil, the attitude
of States towards resort to legal processes in the ficld of international
relations,

It is the view of the Uniicd States that the peace ireaties, fairly and
reasonably construed, give the Governments of Bulgaria, Iungary
and Romania neither the legal right nor the legal power to frustrate
the operation of the mandatory provisions for the settlement of disputes
by refusing to appoint their represcatatives to the treaty commissions
in accordance with their clear treaty obligations.

I turn now to Lhe discussion of the specific questions submitted
to this Court by the General Assembly.

Quastion. 111.—1} one party to a dispuic fails lo appoint a representative
o a trealy commission where that party is obligated o do so ; is the
Secretary-General of the Uniicd Nations authorized fo appoint the
third member of the Commission wpon the request of the other party ?

The pertinent provisions of the treaties to which this question relates
are in Article 36 of the Bulgarian Treaty, Article 40 of lhe Hungarian
Treaty, and Article 38 of the Romanian Treaty. The provisions of these
articles read as follows:
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“1, Except where another procedure is specifically provided
under any article of the present Treaty, any dispute concerning
the interpretation or exccution of the Treaty, which is not settled
by direct diplomatic negotiations, shall be referred to the Three
Heads of Mission.... Any such dispute not resolved by them within
a period of two months shall, unless the parties to the dispute
mutually agree upon another means of scttlement, be referred at
the request of cither party to the dispute to a Commission composed
of one representative of each party and a third member selected
by mutual agreement of the {wo partics from nationals of a third
couniry, Should the two parties fail to agree within a period of
one month upon the appointment of a third member, the Secretary-
General of the United Nations may be requested by either party
to make the appointment.”

I its Advisory Opinion of March 30, this Court stated:

“The diplematic documenis presented to the Court show that
the United Kingdom and the United States of America on the one
hand and Bulgaria, Hungary and Romania on the other, have not
succeeded in settling their disputes by direct negotiations, They
further show that these disputes were not resoived by the Heads
of Mission within the preseribed period of two months. It is & fact
that the parties to the dispuies have not agreed upon any other
means of scitlement. It is also a fact that the United Kingdom and
the United States of America, after the expiry of the prescribed
periad, requested that the disputes should be scitled by the Com-
missions menuoned in the Treaties.

This situation led the General Assembly to put Question 11
so as to obtain gnidance for its futnre action,

The Court finds that all the condilions required for the commence-
ment of the stage of the settlement of disputes by the Commission
have been fulfilled.

In view of the fact that the Treatics provide that any disputes
shall be referred to & Commission “at the request of either party’,
it follows that either party is obligated, at the request of the other
party, to co-operate in constituting the Commission, in particular
by appointing its representative.”

In view of these findings by this Court and the further clear and
undentable fact that the parties have failed to agree within the period
rescribed in the treatics upon ke appoiatment of the third member,
it nccessarily follows from the clear and unequivocal language of the
treaties that “the Secretary-General of the United Nations may be
regjpested by either party to make the appeintment’.
he words of the Lreaties, Mr. President, give a precise answer to
Question 111 submitted to the Court, and there is no reason to assuire
that the treaties were not intended to mean what they say. This Court
stated in answering Question LI : “In view of the fact that the Treaties
provide that any dispute shall be referred to a Commission ‘at the
request of either party’, it follows that either party is obligated, at the
request of the other party, to co-operate in constituting the Commis-
sien.” So it may now be said with equal force and equal logic with
regard to Question T11: in view of the fact that the treaties provide
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that “should the two parties fail to agree within a period of one month
upon the appointment of a third member, the Secretary-General may
be requested by either party {o make the appoiniment™, it therefore
follows that if one of the parties refuses to co-operate with the other
party in an effort to agree upon the appointment of the third member
within the prescribed period of one month, “the Secretary-General
of the United Nations 1s authorized to appoint the third member of
the Commission upon the request of the other party”.

There ts nothing in the treaties which suggests that the parties must
designate their representatives on the treaty commissions before agreeing
among themselves on ihe third member or, failing such agreement,
before requesting the Secrefary-General to appoint the third member.
The treaties do not provide that the representatives designated by
the parties fo serve on ihe treaty commissions shall have anything
to do with the selection of the third member. Arbitration clauses not
infrequently provide for the selection of a third arbitrator by agree-
ment of the two arbitrators appointed by the parties. But such is not
the case here, Selection of the third member under the treaties is to
be sought in the first instance “by mutual agreement of the two parties
frem nationals of a third country”. Failing mutual agreement on the
third member, either party may request the Sceretary-General to make
the appoiniment. It is the parties themseives and not their appointed
representatives on the treaty commissions to whom the function of
arranging for the appointment of the third member is entrusted,

As this Court stated in its Advisory Opinion of March 3oth, 1950,
when one party exercises its rights under the treaty to refer a dispute
to a treaty commission, the other party is obligated to co-operate in
setting up the commission. 13ut as long as the parties co-operate in
good faith it is left to them whether they wish to appoint their
representatives before or after the selection of the third member.

As a matter of fact, when the United States first exercised its rights
under the treaties to request the reference of the disputes to treaty
commissions, the United States suggested in its notes of August Ist,
104G, to the three Governments that they join with the United States
in naming the treaty commissions. It was only after receiving wholly
unsatisfactory replics rejecting any suggestion of co-operalion in naming
the commissions that the United States announced on Junuary 5th
of this year the appointment of its representative to the treaty com-
missions,

But it is possible under the treaties, for either or both of the pariies
if they wish, to arrange for the selection of the third member before
naming their reprerentatives Lo the ircaty commissions. Knowledge
of the identily of the third member might quite legitimately influence
the parties in choosing their own representatives. Appointment to the
commission of members ablc to speak the same language and possessing
somewhat similar experiences and talents might well facilitate the work
of the commission and contribute to mutually satisfactory and construc-
tive results,

Certainly the failure of one of the parties to fulfil its obligation to
name its representative to the treaty commission and to co-operate
in an effort to agree upon the third member aflfords no ground for taking
away the clear treaty rights of the other party to request the Secretary-
General to appoint the third or neufral member,
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There is no reason to deny to the Secretary-Genecral the authority
which the {rcatics expressly sought to confer upon him. As chief adminis-
trative officer of the United Nalions, he was given a vital part to play
in the pacific sertlement of disputes under the treaties, When the treaties
were drawn, the States responsible for their drafting had the confidence
to entrust to him the appointment of the third member of the com-
missions if the parties could not agree among themsclves, Aware of
their own conflicting ideologies, they gave Lhe authority to name the
impartial member of the commission to the Secretary-General, believing
that in event of disagreement he could best choose a third nenwural
member capable of judging and understanding widely divergent points
of views.

There 15 no reason to read into the treaties conditions which the
draftsmen  wisely omitted from the treatics. They did not require
proiracted negotiations belween the parties to agree upon the third
member as a condition to the exercise of the Secretary-General's auther-
ity. They did not require the prior appointinent of the representatives
of the parties as a condition to the appointment by the Secrclary-
General of the third member. They wisely sought to make possible
without prolonged bickering and quarrelling between the parties the
appointment by the Secrctary-General of a third member whose {airness
and non-partisanship would be recognized and accepted by both parties.

In difficult situations where the parties are deeply suspicious of
onc another and concerned to safeguard their own interests in disputed
matters, an appeintment by the Secrctary-General may well prove
to be just the catalyst necessary to induce the parties to name their
representatives and to accept the treaty procedires for the settlement
of their disputes. Tndeed, despite the tension and strong [eelings between
the parties to thc treaties, we venture still to hope that the selection
of a third member by the Secretary-General will serve this constructive
and useful purpose. Certainly, however, there wonld be no justification
in denying the Secretary-General the authorily the trealics confer
upon him on the ground that the exercise of his authority would or
might ultimately prove to be abortive.

The treatics confer upon the Secretary-General the authority to
appoint the third member of a treaty commission when the partics are
unable to agree npon the selection of a third member within one month.
The language of the treaties is clear. There is no reason in law or in
equity why the words of the trcalies should not be construed to mean
what they say. The United States hopes that the Court will have no
difficulty 1n giving an affirmative answer to Question 111, A pepative
answer would, in our judgment, bc a serious blow to the progress of
international law in the field of pacific settlement of disputes.

I turn now to Question 1V.

Question TV —Would a Trealy Commission composed of a represenialive
of one Z)arzy and a fird member appointed by the Secrelary-General
of the Untled Nations consiitule a convmission, within the meaning of
the relevant freaty arficles, compelent to make a definitive and binding
decision tn seitlement of a dispute ?

It is hoped, as I have just explained, that if this Court answers (Jues-
tion III in the affirmafive and the Seccrctary-General appoints the
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peutral member of the commission, all of the parties will appoint their
own representalives on the commission as is their clear right and
duty o do.

But as it is possible, unfortunately, that the three Governments
will continue to refuse to carry out their obligalions to appoint their
representatives, the Gencral Assembly has requested the guidance of
this Court as to the authority of the treaty commissions o proceed
without the rcpresentatives of the defaulting partics.

In considering Question IV, Mr. President, it is Important for the
Court to bear in mind that Question 1V, like Question 111, is based
on the assumption that one of the parties continues o refuse to exercise
its right and to fulfil its obligation to co-operate in setting up the com-
mission. The General Assernbly, 1 am sure, did not even intend to
suggest that two members of the commission could exclude the other
member from its deliberations or could proceed to decision if the other
member died or became seriously ill or otherwise incapacitated without
waiting a reasonable time for the appeintment of his successor. The
problem on which the General Assembly desires advice is the right of
the two members 1o proceed if one of the parties refuses to exercise
its right and to full its duty to appoint its representative.

It is also very important, Mr, President, to bear in mind ihat Qnes-
tion FV is directed to the compefency of the two members to make a
definitive and binding decision in settement of a dispute if one of
the parties refuses to appoint its representative. An affirmative answer
by this Court {o Question IV would merely mean that in these circum-
stances the two members have the jurisdiction and authority to proceed
and to make binding and definitive decisions. But an affirmative answer
to the question, in our judgment, would not preclude the two comnis-
sioners considering objections to their own junsdiction over the subject
matter of the various claims forming the basis of the dispute. Nor
would an affirmative answer to the question prevent the two commis-
stoners from adhering to principles analogous to those prescribed for
this Court in Article 53 of its Statute, in dealing with cases in which
one of the parties fails to appear. An affirmative answer to the question
would not exclude a finding by the commissioners that they were unabte
to obtain the facts necessary to make a decision on the merits. An
affirmative answer will simply sustain the authority of the commissioners
o decide for themselves what they will or will not decide. An affirmative
gnswer will simply mean that one party to the treaty cannot, by its
unilateral and illegal default, divest a duly constituted majority of
the commission of the authority conferred uvpon them by the treaty
to make definitive decisions binding upon the partics. See International
Law Comimission : Report on Arbitralion Procedure, by Georges Scelle,
United Nations General AJCN.4/18 =21 March, 1950, pages 25-20,
pages 44-46, pages 64-65.

As Professor Scelle stated in his recent Report on Arbitration Procedure
to the International Law Commission, supra, page 63 .

“It may perhaps be objected that the persistent fatlure of the
defaulting government to appear may in practice make it impossible
for the hearing to proceed. That is the eternal objection we have
already encountered. But the violation of law cannot prevent the
laying down of the law whenever this is practicable; and in the
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case with whick we are concerned, the tribunal has an cffective
penalty in cases in which it can be applied : that of allowing the
opponent of the defaulting govermment to call for a judgment
in favour of ils claims, of pronouncing such a judgment and even,
in the abscnee of proposals to this effect by the party concerned,
of sentencing the refractory party by default whenever the judge
feels sufficiently surc of his ground.”

Tt is also important to bear in mind that the disputes articles of
these treaties do not provide that a decision can be reached only through
a unanimous opinion concurred in by the representatives of the parties
and the neutral third member. On the contrary, the last paragraph
of the disputes articles specifically provides :

“The decision of the majority of the members of the Commission
shall be the decision of the Connmission, and shall be accepted by
the partics as definitive and binding.”

It is the opinion of the Government of the United States that this
treaty clause clearly confers on a majority of the treaty commission
the anthority to make decisions for the commission which are defipitive
and binding upon the parties. Tt is the view of the Government of
the United States that, unless it can be shown that a majority of the
commission have acted contrary to other provisions of the ‘treaty, or
contrary to accepted rules of international law in the light of which
. the parties may be assumed to have contracied, the authority or com-
petence of a majority of the commission to make delinitive decisions,
binding on the parties, cannot be questioned.

In the peace treaties, the partics have agreed to accept procedures
for the defnitive scttlement of their treaty disputes. The parties have
no more right (6 withdraw or repudiate their acceptance of these settle-
ment procedares than they have to withdraw or repudiate their accept-
ance of the treaties themsclves. Parties to a treaty accept the law of
the treaty. Le contrat fait la loi. The treaties urc the law between the
partics,

I therefore shall first consider Question 1V in the light of the applicable
treaty provisions and then consider Question 1V in the light of the
general rules and doctrives of international law governing  treaty
obligations.

The disputes articles of the treaties were not inlended to be optional
provisions ; they were deliberately formulated to pravide an effective,
orderly and obligatory procedure for the definitive settlemnenl of disputes.

Tn its written stafement, the Governmeni of the United States has
reviewed the negotiations in the Council of Foreign Ministers which
indicate that the disputcs clauses were not hastily drawn without full
knowledge of their implications.

The disputes articles and their implications were also considered
by the Paris Peace Conference in the summer of 1946, The Paris Confe-
rénce recomnmended that disputes not setiled by the Heads of Mission
should be referred to the International Court of Justice—to this Court.
‘The Paris Conference rejected a Soviet proposal merely fo leave the
setflement of disputes to the Ileads of Mission acting in concert. Paris
Peace Conference, 1646, Selected Documents, Department of State
Publication 2868 : Romanian Treaty, Draft Article 36, United Kingdom-
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United States proposal, at page 677, US.S.R. proposal at page 678,
Report of the Polilical and Territorial Cotnmission for Romania, C.P.
(;flen] Doc 15 at page 733, vote in plenary sesston at page 819 ; Bulgarian

reaty, Draft Article 34, United Kingdom-United Stares proposal at
page 863, U.S.S.R. proposal at page 864, Report of the Political and
Territorial Comenission for Bulgaria, C.P. (Plen) Doc, 22 at pages 760-gI0,
voicin plenary session at page g6 ; Hungarian Treaty, Dradt Article 35,
United Kingdom-United States proposal at page 1041, U.S.S.R. proposal
at page 1042, Report of Political and Territorial Commissicn for Hungary,
C.F. {Plen.} Doc. 27 at pages 1116-1117, vote in plenary session at
page 11g5. The Council of Foreign Minislers accepted the substance
of the Peace Conference recommendation with one important exception :
they substituted a treaty commission for the Court.

A careful examination of the procedure for settlement of disputes
contained in the disputes articles discloses that, while the draftsmen
left the door open for mutual agreement between the parties at all
stages, they very carefully and deliberately avoided allowing the proce-
dure at any stage to be stalled or frustrated by the absence of agreement
among the parties.

The disputes article begins with the provision that any dispute
concerning the interpretation or execution of the trcaly which is not
settled by direct diplomatic negotiations shall be referred tothe Three
Heads of Mission. It is important to note that the provision does not
require any showing that further efforts at diplomatic ncgotiation
would be unavailing. Whenever one party feels that the possibilities
of negotiation are exhausted, that party is at liberty to put the dispute
before the Heads of the Three Miscions.

The disputes article aliows the Heads of Mission two months within
which to resolve the dispute. To resolve the dispute they must act in
concert, that is, unanimousiy. But if the Heads of Mission do not resolve
the dispute within two mounths, whether or not they have made serjous
effort to resolve it, their authorily ceases. Unless the parties to the
dispute mutually agree on another means of scitlement, the disputes
article provides without further qualification that the dispute skall
be referred, at the request of either party, to a treaty commission,

The treaty commission is to be composed of a representative of
each party and a third member who is to be a national of a third
country. If the parties do not agree within one month upon the appoint-
ment of the third member, regardless of the reason for the failure fo
agree, either party may request the Secretary-General to make the
appointment.

Of course, without express provision to the contrary, all members
of a treaty commission would have a right to participate in the werk
of the commission if they wished. But the disputes article carefully
avoids stating lhat a treaty commission can meet, do its business,
and give its decisions only if all three members attend. On the contrary,
the disputes article significantly provides that “the decision of the
majority of the members of the commission shall be the deciston of
thedcommission, and shall be accepted by the parties as definitive and
binding"’.

I submit, Mr. President, that a careful reading and sludy of these
treaty provisions show beyond a reasonable doubt that they were
deliberately drafted to provide procedures of settlement which would
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not depend for their effectiveness on any agreement of the partics or
on unamimity within the treaty commission. The treaties sought to
provide procedures of settlement which could not be blocked by the
action of non-action of any one of the parties.

These treaty provisions are obviously designed and were intended
to provide for the definitive and obligatory settlement of any disputes
that may arise nnder il treaties between the parties. The several
parties arc not left free by the treaties to accept or reject the seitlement
procedures at their own pleasure. The parties arc committed in the
treaties to definite and final scitlement of their disputes by a majority
of a treaty comimission if other prescribed methods of settlement prove,
as they have proved in the instant case, to be unsuccessful.

Drafismen of treatics cannot provide in detail for every possible
contingency or situation that may arise thereunder. Trealy provisions
must be interpreted in the light of their known purposes and objectives,
International law may find that some conditions must be implied,
although not spced out in treaties, in order to make effective the known
purposes and objectives of the treaties. But intcranational law should
not, and ¥ contend does not, read into treaties conditions which defeat
their very purposes and objeciives.

Here the treaties in question provide that the decision of the majority
of the members shall be the decision of the commission and shall be
accepted by the parties as definitive and binding. If the neutral member
and the representative of one of the parties on the commission delibe-
rately sought to exctude the representative of the other party from
parricipating in its proceedings, mternational law might well say that
{he majority of the commission in reaching a decision had deprived
one of the parties of the rights which the treaty had interded to confer,
even thongh that right was not spelled out in the treaty. But it is quite
a different situation where one of the parties refuses to appoint its
representative to the commission, and the majority of the members
willing and able to act proceed to a decision. To read into the dispules
article of the treaty a condition—which certainly is nol spelled out
in the treaty and which clearly would have been rejected had it been
proposed —that a party or its representative may prevent a najority
of the commission from reaching a decision by refusing te participate
in the commission’s deliberations, would be to defeat and destroy the
very purpose and objective of the disputes article.

Obviously not only in the instant case but in the future drafting
of treaties the application of the rule of law to treaty disputes would
be seriously retarded by a ruling that procedures clearly intended
to be obligatory could be evaded and defeated by the wilful default of
one of the parlies. Such a ruling would convert obligatory procedures
for settlement into optional procedures contrary to the plain inient
of the treaties, and would, for all practical purposes, nullify their
effectivencss. For certainly it is not practical or wise to expect the
parties to be able fo guard against such result by spelling oul in all
their ugliness conditions indicating the parties’ want of confidence in
each other’s good faith.

A ruling that procedures for the settlement of disputes intended
1o be obligatory could in fact be evaded by any party with impunity
would also seriousty affect the will even of otherwise law-abiding States
to respect those procedures when they found them inconvenient. 1t would
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encourage the evil nolion that States can be expected to ohserve their
treaty oblipations only in so far as they consider their observance
advantagaous.

The parties to the treaties here in question accepted the oblhigatory
jurisdiction of the treaty commissions. Once the conditions required
for the commencement of the stage of the settlement of disputes by
the comiissions have been fulfilled, the parties have no right to repudiate
the jurisdiction of the commissions by f{ailure to co-operate in their
procedures. The parties have no more right, in our view, to repudiate
the obligatory jurisdiction of the treaty coumissions than they wonld
have to repudiate the compulsory jurisdiction of this Court had they
by their treaties accepted the compulsory jurisdiction of this Court
instead of that of the treatvy commissions.

The conslruction of the treaties which we here urge is fully supported
by the accepted canons of trealy interpretation and by well-established
legul principles. .

[Public sitfing of June 27th, ¥osc, ajternpoin}

T shall now endeavour 1o show that the construction which we have
based upon the treaty clauses bere in question is fully supported by the
accepted canons of treaty interpretation and by well established lcgal
principle. The canons of treaty interpretation which support the construe-
tion of the treaties which we urge are not new. They do not seek to
impose upon States artificial and unerthodox conceptions of right and
wrong. They seek rather to give life and meaning te the regime of law
which States by their ireaties have obligated themselves to honour and
10 respect. They are designated to ensure that the just expectation of
States which observe their trealy obligations shall not be frustrated and
defeated by the arbitrary and ilegal acts of States which fail to carry out
their obligations.

These classical canons of interpretation were eloquently expressad
by the Swiss jurist, Vattel, nearly two hundred years ago in his chapter
on the interpretation of treaties in his great trealise on The Law of
Nations. With vour permission, Mr. President, 1 will quote at some
length what Vattel has written, which in my opinion is very pertinent
to the solution of the quesrion before us;

" Any interpretation that leads to an absurdity should be rejected,;
or, in other words, we cannot give to a deed a sense that leads to
an absurdity, but we must interpret it 5o as to avold the absurdity.
As it is not to be presumed that a person intends what is absurd,
we cannot suppoese that the speaker meant that his words should
lead to an absurdity. No more can it be presumed that he approached
so serious a matter in a trifling spinit ; for what is dishonest and
unfawiul is not to be presumed. By the word absurd 18 meant not
only what is physically impossible, but alse what is morally Impos-
sible ; that is to say, what is so conlrary to reason that it cannot be
attributed {o 2 man of good sense....

The rule we have just latd down is one of absolute necessity and
should be followed even when "the text of the law or treaty,
considered in itself, contatns nothing that is obscure or equivocal ;
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for it must be observed that uncertainty in the meaning {o be given
to a law or freaty is not due only to obscurities or to other faults
of expression, but is Hkewise due to the limitations of the human
mind, which cannot foresee all cases and all circumstances nor
apprehend all the consequences of what is enacted or agreed to,
and finally, to the impossibility of entering into so many details.
T.aws and treaties can only be staied in general terms, and in being
applied {o particular cazes they should be interpreted agreeably
to the intention of the legislator or of the contracting parties. In
no case can it be presumed that the parties had in mind anything
ahsurd. Consequently, when their expressions, taken in the proper
and ordinary sense, lead to absurdities, we must deviate from that
sense just so far as is necessary Lo avoid the absurdity....

It is not to be presumed that semsible persons, when drawing
up 2 treaty or any other sertous document, meant that nothing
should come of their act. The interpretation which would render
the document null and void cannot be admitted. This rule may
be considered as a subdivision of the preceding one, for it is a form
of absurdity that the very terms of the document should reduce
it to mean nothing. The document must be interpreted in such a
way as to produce its effect and not prove meaningless and void ;
and in doing so the same methed is to be followed as was pointed
out in the preceding paragraph. In both cases, as in all cases of
interpretation, the object is to give the sense which is presumed to
be most conformable to the intention of the parties. If several
different interpretations offer themselves, any oue of which will save
the document from being null or absurd, that one must be preferred
which appears to be most in accord with the intention of the framer
of the document, which intention can be ascertained irom the
peculiar circumstances of the case and {rom other rules of interpre-
tation.” 111, Vattel, The Law of Nations (1738), ch. XVII, sec. 282

Vattel's principles of interpretation have been guoted or paraphrased
and applied in many decisions of international tribunals, ¢.g., Cosla
Rican Claims, 11, International Arbitrations {(Moore, 1868), 1351, 1565
{1862} ; Hudsow'’s Bay Company Claims, 1, id., 237, 266 (186G} ; The
island of Timor, Hague Court Reports {Scott, 19167), 3535, 384 (1914) ;
Eastern Extension, Australasia and China Telegraph Company. Lid., 18,
A JLL. {1924), 835, $38 {1923); Cayuga Indian Claims, z0, A.J.LL.
{1926}, 574, 557 (1026} : Polish Postal Service in Danzig, Permanent
Conrt of International Justice, Advisory Opinion No. 11, May 16, 1925,
Series B, No. 11, pages 545, at pages 36-40; The Free Zones of Upper
Savoy and the Disirvict of Gex, Permanent Court of International Justice,
Order, Angust 14, 1929, Series A, No. 22 pages 5-51, at pages I3.

These canons of interpretation were employed by the Permanent
Court of Internationod Justice in two cases which are particularly
illuminating in relation to the issucs now belore this Court.

In the Chorzdiz Factory case, Judgment No. 8 (jurisdiction), July 26th,
1g27, Series A, No. g, pages 4-44, at page 25, the Perimancnt Court
had to consider whether Article 23, paragraph 1, of the Geneva Conven-
tion of May 15th, 1922, between Germany and Poland, which required
submission to the decision of the Permanent Court of "differences of
opinion, resulting from the interpretation and application of Articles 6
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to 227, contemplated dilferecnces in regard 1o reparations claimed for
the violatton of those articles. Poland contended that the Court had
jurisdiction only to consider the naked question whether Articles 6 1o 22
of the convention had been correctly applied, but not jurisdiction to
proceed to a decision settling the dispute, that is, determining the
amount of reparations due. The Permanent Court rejected this conten-
tion, saying:

“The object of these methods of obtaining redress—and that
of Article 23 in particular—sceins to be 1o avert the possibility
that, in consequence of the existence of a persistent difference of
opinion between the contracting Parties as to the interpretation
or application of the Convenlion, the inicrests, respect for which
it is designed te ensure, may be compromised. An inicrprelation
which would confine the Court simply to recording that the Conven-
tion had been incorrectly applied or that it had not been applied,
without being able to lay down the conditions for the re-establish-
ment of the treaty rights affected, would be contrary to what would,
prima facie, be the natural objéet of the clause ; for a juriediction
of this kind, instead of settling a dispute once and for all, would
leave open the possibility of further disputes.

This conclusion, which is deduced from the object of a clause
like Article 23 and, in general, of any arbitralion clanse, could
only be defeated, either by the employmnent of terms sufficiently
clear to show a conlrary imention on the part of the contracting
Parties, or by the fact that the Convention had established a
special jurisdiction for claims in respect of reparations due for
the viclation of the provisions in question or had made some other
arrangements regarding them.”

The reasoning of the Permanent Court in the Cherzdis Factory case
is equally applicable here. Paraphrasing the language of the Permanent
Court to make it apply to the present case, it may be said here: An
interpretation of the treaty procedures that would simply record that
one of the parties had violated its obligation to submit thereto but
would not enuble the treaty commissions to lay down the conditions
for the re-establishment of the freaty rights affected, would be contrary
to what would, Prisa fucie, be Lthe natural object of the treaty proce-
dures, So, restricting the jurisdiction of the treaty commissions, instead
of sertling a dispute once and for all, would leave open the possibility
of further disputes. The natural object of the treaty procedures could
only be defeated by the employment of terms sufficiently clear to show
a contrary intention on the part of the contracting parties or by the
fact that the treaties had established other arrangements for settling
the disputes in question.

Likewise in the Afosuf case, Advisory Opinion No. 12, November z1st,
1925, Series B, No. 12, pages 6-35, the Permanent Court of International
Justice refused to construe a disputes article in a way which would
render 1t ineffective, even though the language of the disputes article
was much less clear than the language of the disputes articles here
involved. Article 3, paragraph 2z, of the Lausannc Treaty provided that
it the event of no agreement being reached within nine months between
Turkey and Iraq on the fronticr separating those two countries, “the
dispute shall be referred to the Council of the lLeague of Nations™.
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The Court was asked to say whether the decision to be laken by the
Council was to be “an arbitral award, a recommendation or a simple
mediation” {#4., at p. 7}. Turkey had maintained in the Conncil that
a definitive setilement of the frontier could not be made without its
consent, Bnot the Permanent Court found “bolh from a grammatical
and logical point of view as well as from that of the role assigned to
that article in the Peace Trealy™ (id., at p. 23}, that “the intention of
the parties was, by means of recourse to the Council, to ensure a definitive
and binding solution of the dispute which might arise between them”
{id., at p. 19). In that case the Court had to infer from the general
context of the disputes atticle that it was the intention of the parties
that the Council was to have the authority to make a definitive and
binding decision, In the disputes articles of the peace treaties now before
this Court it is expressly provided that the decisions of the ircaly com-
missions shall be definitive snd binding.

Iu the Mesul case, moreover, the Permanent Court had to consider
whether the Counecil could make its decision without the concurrence
of the interested States. Article 5 of the Covenant of the League of
Nations provided that “except where otherwise expressly provided
in this Covenant or by the terms of the present Treaty, decisions
at any meeting of the Assembly or of the Council shall reguire
the agrecment of all members of the League represented at the meeting’”.
The only pertinent exception to this rule in the Covenant was that in
paragraph & of Article (5, which provided that members of the League
would not go to war with any party to a dispute which complied with
the recommendations of the Council that are unanimously agreed to
by the members other than the parties to the dispute. The Treaty
of Lausanne, unlike the present peace treaties, made no express provision
for the Council taking action by majority vote. Although the exception
provided in paragraph & of Article 15 of the Covenant was not literaily
applicable, the Permanent (ourt had no difficulty in extending the
principle of that arricle to the Mosul case. The Conrt stated:

“From a practical standpoint, to require that the representatives
of the Parties should aceept the Council's decision would be tunta-
mount to giving them a right of veto enabling them to prevent
any decision being reached; this would hardly be in conformity
with the intention manifested in Article 3, paragraph 2, of the
Treaty of Lausanne.” {Id., at p. 32.}

I submit, Mr. President, that with equal cogency it may be stated
here that from a practical point of view to refuse to recognize the right
of a majority of a trealy commission to proceed to decision 1f one of
the parties refuses to appoint its representative would be tantamount
to giving a party a right of veto enabling it to prevent any decision
being reached by the treaty commnission. And this would not be in
conformity with the intention clearly manifested in the disputes articles
of the peace lreaties.

Professor Georges Scelle in his recent scholarly Repord on Arbitration
Procedure to the International Law Commission of the United Nations
of which he was recently elected President {United Nations General
AJCN4/rg, z1st March, 1650, pp. 21-28), considers in an objective manner
the legal consequences which should follow from a refnsal to fulfil
the obligation to resort to arbitration. He states (at p. 23):
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“As far as pure juridical logic is concerned, there can be no
doubt that a party who hos consented to the obligation to submit
to arbitration and, above all, to the stipulations for bringing it
about by selting u}) a tribunal, is failing to fulfil an obligation in
positive law by relusing to carry out the procedural acts which
he has undertaken to performn. Consequently, the party who has
catricd out his obligations may not be deprived of the juridical
guarantees to which he is entitled or of the setticinent of the dispute.
The solution is one generally adopted in municipal law, and par-
ticnlarly in French law. From the point of view of international law
and order the solution should logically be the same. Anarchy is
promoted whenever o c¢onventionnl and constructive juridical
prineiple it left unapplied and whenever an ‘international offence’
goes unpunished.”

After reviewing the considerations based on “political expediency™
which have been urged against the “proper juridical solution”, Professor
Scelie concludes (p. 24) :

“These last considerarions”—which relate to political expediency
—"are not entirely convineing. It is possible to argue that, except
when a rtefusal to cc.operate makes it materially impossible to
carry out the procedure, the tribunal can continue to function
and that the situation is the same as that produced by the with-
drawal of one of the judges from an established court, We shall
see that in the latler case the solution in our view cannot be in
doubt. Thus, if the tribunal can be set up and [unction without
the participation of the representative of the recalecitrant State,
its decision will be valid and can be invoked against the abstaining
government, which cannot plead nullity, since nemo auditur propriem
turpitudinem allegans.”

I respectfuily submit, Mr. President, that the application to the
preblemy now before the Court of accepted canons of treaty mterpret-
ation requires the conclusion that obligatory treaty procedures for
the definitive settlement of disputes cannot be frustrated by the unlawful
refusal of a parly to appoint its representative 16 a trealy commuission,
The treaty procedures provide for action by a duly constituted majority
of a treaty commission. ¥o recoguize the power of a Stale to frusivale
the ireaty procedure by refusing lo appoini its representutive would be o
give greater leval effect lo ifs act of defanll than wonld be given lo the nsgaiive
wole of s represenlalive on the treaty commission, if appoinied. Thete is
nothing in the treaties or in the principles of international law Lo require
or sanction such a manifestly absurd and inequitable result.

To hold that a State may, by defaulting upon its obligation to appoint
a representative to a treaty commission, prevent the other members
of a treaty commission from proceeding to decision, would nullify
the crocial provisions of the treaty procedures. [f a State could prevent
definitive settlement by a commission through refusing unlawfully
to appoint its representative, the obligatory character of the weaty
procedures would be destroyed and the partics wonld for practical
purposes be in the same position as if the treaty conlained no provision
for the settlement of disputes.
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With respect to the problem presented by Questions 111 ard IV, the
Court has already determined that the parlies to the peace treaties gave
their consent to the obligatory settlement of disputes at the time when
those treaties were concluded ; the Conrt has held that they are obligated
1o appoint their representatives (o lthe treaty commissions. It is thus
established authoritatively that the disputes articies of the peace treaties
are binding international agreements, and that the consent to arbitral
procedurcs given in them is not subject to revocation at the will of one
party alone. [t would, therefore, be anomalous and contrary to traditional
canons of treaty interpretation ¥o hold that one party's attempt at
unilateral revocation of consent through refusal to appoint a representa-
tive could be effective to defeat the operation of the arbitral agreement.

I have endeavoured to demonstrate, Mr. Precident, that an affinmative
answer to Question IV is necessary and proper to effecluate the purpose
and object of the disputes articles and is in full accord with the general
canons of treaty interpretation enunciated by international tribunals
and interpational jurists. 1 shall now {ry te show that an afirmative
answer is aiso required by the application of two fundamental principles
of law which have long been recognized by national and international
tribunals, One of ihese principles—the principle of waiver—prevents
a party which refuses to exercise its right, such as the right to appoint
a treaty commissioner, from asserting that the treaty commission cannot
proceed without such appointment. The other—the prineiple that a party
may not profit from its own wrong—likewise prevents a party which fails
to carry out its obligation to appeint a treaty commissioner from asserting
that the treaty commission cannot proceed without such appeintment,
Whether the power of appointment is regarded as a right or as a daty,
the failure of a party to exercisc its power of appoiniment should, under
these well-established principles, deprive that party of any right to object
to the commission proceeding without the appointment of that party’s
representative,

I shall first discuss the principle of waiver. Volewti non ff injuria.
The doctrine of walver is well established in international law and in the
national law of most if not all countries. It may be traced back to many
maxims of ancient lineage. Velenti non fil injuria. No injury is done to
him who consents. In Justinian's Digest (50.17.203} it 1s stated : ' Guod
guts ex culpa sua dompum sentit non infellegiiny damnum sentive.” He who
suffers damage through his own fanlt is not deemed to suffer damage,

A rtecent and meost significant illustration of this doectrine of waiver
in the international field is the now accepted practice of the Security
Council of the United Nations Lo make ssbstantive decisions by an
affirmative vote of seven members, including the concurring votes of the
permanent members present and vefing, The Charter does not vefer 1o
members present and voting. The Charter states that “deeisions of the
Security Council on all others matters “than procedural matters. shall be
made by an affirmative vote of seven members, including the concurring
votes of the permanent members”. But it has been the uniform practice
of the Sccurily Council io consider an abstenlion from voting by a
permanent member as a waiver of its right of veto, and no permanent
member has later sought to contest the validity of a vote from which it
abstained.

Another illnstration of the doctrine of waiver in the international
field is found in Article 53 of the Statute of this Court, which was also a
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Eart of the Statute of the Permanent Court of International Justice.
Vhen a party accepls the jurisdiction of this Court —whether through
having accepted its compulsory jurisdiction generally, or through having
agreed in advance to accept its jurisdiction in a particular case or in a
particular category of cases, or throngh voluntarily submitting to its
jurisdiction in a particular case—that party has a right to be heard. But,
under Article 53 of the Statute, if a party does not avail iisell of its right
1o be heard, it cannot prevent this Coart from proceeding to judgment,
Once a party has accepted or bound itself 1o accept the jurisdiction of
this Court, 1t has no nght, by abstaining from exercising ifs rights, to
divest this Court of its jurisdiction. Under Article 53, if 2 party which
has accepted the jurisdiction of this Court fails to appear, 1t is for this
Court to satisfy itsell whether it has jurisdiction under the Staivte and
whether the claim of the other party is well founded in fact and in law.
See Minority Schools in Upper Stiesia, Permanent Court of International
Justice, Judgment No. 12, April 26, 1928, Serics A, No. 13, pages 4-38,
at p. z5; The Corju Channel (Preliminary Objection), International
Court of Justice, Judgment of March 235, 1948, pages 15-48, at pages
27-2q. Moreover, the jurisdiction of this Court o proceed to judgment
would not be affected by the fact that if the defaulting party had chosen
to exercise its right to defend itself, it might also have had the right
under Article 31 of this Court’s Statute to choose and ad hoc judge.

An agreement to accept the jurisdiction of a treaty commission under
the disputes articles of these trealies is in our judgment analogons to an
agreement to accept the jurisdiction of this Court. Parties to the treatics
have a right to present their case 1o the treaty commissions just as parties
in cases before this Court have the right to present their case to this
Court. Parties to the treaties have a right to appoint Lheir representatives
on the trealy commissions jusl as partics before this Court havea right
under appropriate circumstances to appoint ad koc judges lo sit with
this Court. But there is no more justification for permitting a party, by
refusing o avail itself of its rights, to defeat the obligatory jurisdiction
of a treaty commission than there is for permitting a party under similar
circumstances to defeat the jurisdiction of this Court.

It has never been, and it is not now, suggested that any party should
be excluded from its right to appoint its representative on a treaty com-
mission. Determination that a majority of a treaty commission may
proceed and decide a case referred 1o it when one party fails or refuses to
avail itself of the right to appoint & representative on the commission
does not involve the exclusion of that party from the comimission.
Affirmative answers to Questions I1] and IV would not exclude Bulgarian,
Hungarian and Romanian representatives from the treaty commissions
if these three countries decided to appoint representatives at any stage
before final decisions by the comimissions. The commissions woald sit with
two members only if and se long as the three countries failed to name
their representatives. These three Governments are not demied their
right to have their representatives on the commissions. If their represen-
latives are not appomted, it is due to their deliberate abstention and
wilful default.

No State can claim that it rights are denied or prejudiced when it
refuses to avail itself of the rights which it claims are denied or prejudiced.
No State can claim that it is hurt by its own waiver of its tights. A State
which has bound itself to accept procedures for the settlement of disputes
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cannot claim that its rights to participate in such procednres have been
denied or prejudiced when it refuses o avail itsell of such rights.

I will now consider, Mr. President, the application to the present case
of the well-known doctrine that ne one can profit from bhis own wrong.
The fatlure of the Governments of Bulgaria, Hungary and Romauia to
appotnt their representatives on the treaty commissions is not simply
a failure to exercise their rights under the treaties. It is also a failure to
carry onf their obligations under the treatics, and this Court has so found.

It 1s a basic principle of jurisprudence that no one can profit from his
own wrong, In justiman’s Digest we find this principle expressed in these
words : “Nemio ex suo delicto meliorem suam condicionem jacere potesi,”
" Digest 30.17.134.1. No onc can improve his position through his own
wrong, The same principle finds expression in the maxim | Nemo auditur
propriam {urpitudinem allegans.

International law has expressed this principle in varying ways. In
the Chorzdw Faclory case, the Permanent Court of International Justice
stated the doctrine in these terms:

“It is, moreover, a principle generally accepted in  the
jurisprudence of international arbitration, as well as by municipal
courts, that one Party cannot avail himsell of the {act that the
other has not fulfilled some obligation or has not had recourse to
some means of redress, if the former Party had, by some illegal
acl, prevented the latter from fulfilling the obligation in guestion,
or from having recourse to the tribunal which would have been open
to him.” The Chorzow Faclory {(Judgment No. 8, Jurisdiction),
Series A, No. g, 31 {1g27).

This principle has been applied in many situations. A mumber of
cases have held that when a State has contracted an international
obligation it cannot plead in defence, against a claim based on such
obligation, that its constitulion or domestic law prevents the recogni-
tion of the claim. Failure to enact domestic legislation to bring domestic
law into line with the requirements of an international obligation is
no defence against a claim based on the obligation. German Selflers
in Poland, Permanent Court of International Justice, Scrics B, No. 6,
36 {1923} ; Fxchange of Greek and Turkish Populations, Series B, No. 10,
19-21 (1925); The Chorzow Faciory (Judgment No. 13, Tndemmnity),
Series A, No. 17, 33 (1028) ; The Free Zones of Upper Savov and the
District of Gex [Order, December 6, 1930}, Series A, No. 24, 12 (1930 ;
same {Judgment No. 17), Series A/I3, No. 46, 167 (1932} ; Greco- Bulga-
rian " Communities”, Series B, No. 17, 32 {1930} ; Treatment of Polish
Nationals tn Danzig, Series AJB, No. 44, 24 {1932).

In the proposed Declaration on rights and duties of States which
the International Law Commission submitted to the lust session of
the General Assembly and which the General Assembly commended as
“a notable and substantial contribution towards the progressive develop-
ment of international law and 1ts codification”, the principle that no
State should be permitted to profit by its own wrong is clearly recognized.
General Asscmbly Resolution 373 (IV). Article 13 of thar declaraiion
provides that: “Lvery State has the duty to carry out in good faith
its obligations arising from treaties and other sources of international
luw, and it may not invoke provisions in iis constitution or in its laws
as an excuse for failure to perform this duty.” Articles o and 11 go

3l
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further and impose the duty on other States not to give assistance or
recognition to acts which would enable a Slate to profit by its own wrong.
Thus, Article 10 provides that: “Every State has the duty Lo reframn
from giving assistance to any State which is acting in vielation of
Article g, or against which the United Nations is taking preventive or
enforcement action” ; and Article :x provides that: “Every State has
the duty to refrain from recognizing any territorinl acquisition by
another State action in viclation of Article ¢.”” Article g, which is referred
te in the articles I have quoted, provides that: “Every Stale fias the
duty {o refrain from resorting to war as an instraument of national policy,
and to refrain from the ibreal or use of force against Lhe territorial
integrity or politicul independence of another State or in any other
manner inconsistent with international law and order.”

There are also a number of States holding that afler submission {o
international arbitration one of the parlies cannot by withdrawing its
arbitrator frustrate the arbitration. Celembia v. Cauca Co., 1go U5,
324 (1903} French-Mexican Mixed Claims [1929-30] Ann. Dig. 424,
425 (1920} ; Uniled States-German Mixed Claims, Sabotage Claims,
Decision of the Commission rendered by the Umpire June 15, 1639, VI,
Hackworth, Digest of Inicrnational Law (1943), PP. go-97. As Mérignhac
says in his Trauté théorigue el pralique de Darbitrage international (18g5)
270-77, "It is, indeed, impossible to admit that one arbiter through
clear bad faith or simple ncgligence can paralyze the action of the
tribunal.”” This proposition is strongly supporied by Prefessor Georges
Scelle in his report (o the Intermational Law Commission to which I
have alveady referred, See Report on Arbitration Procedure by Georges
Scelle, United Nations, General AJCN 4/18, 21 March 1930, pages 32-35 ;
2, Byde. Infernational Law, {2nd rev. ed., 1945}, Ibz2y; Witenberg,
L Organisation judiciaive, la procédure et les sentences tufernationales
{1037}, 281 ; I, Phillimove, Commncontaries upon International Law
(2nd ed., 1873), 4. But scc 111, Calvo, Le droit tulernational théorigue
et pratigue {5th ed., 18¢6), sec. 1768. I shall review briefly the facts in
the principal cases which support this proposition.

In Colownbia v. Cauca Co., supra, the Republic of Colombia and an
American Company holding a concession in Colombia agreed to submit
a controversy to a special commission. This commission consisted of
three arbitrators—one appointed on behalf of Colombia, one on behalf
of the company, and the third by agrecent between the United States
Secretary of State and the Colombian Minister ai Washingron. The
Commission was to reach its decisions by majority vote. The controversy
in question was tried before the commission. Toward the end of the
proceedings and just prior to the making of the award, tlic Colombian
commissioner announced his resignation. The remaining two cominis-
sioners proceeded to make the award. The United States Supreme
Court, in an opinion dehivered by Mr. Justice Holines, had no hesitation
in holding that the award was valid and that the withdrawal of the
Colombian commissioner could not frustrate the arbigration.

In the French-Mexican Mixed Claims case, supra, a convention
of BMarch, 1gzy7, between France and Mexico provided for the arbitra-
tion of certain international claims. Subsequently, the Mexican Govern-
ment tosk the position that the commission president’s functions had
already expired, and proposed to the French Government the appoint-
ment of a new umpire. The French Government declined to accept
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this propesal, Thereafter, the Mexican commissioner absented himself
from the comunission’s proceedings. The President and the Trench
commissioner then proceeded in the nume of the commission to dispose
of the cases which had already been presented to the commission.
They held that the absence of representation of Mexico did not form
a juridical chstacle to the making of awards by majority decision.

Ihe case of the Sabotage Claims against Germany, swupra, came before
an arbitral tribunal set up to adjudicate certain claims between the
United States and Germany following the First World War. The tribunal
consisied of an American commissioner, 2 Gernan commmissioner, and
an umpire. Hearings were held and an award made in the early 1630%s.
Subgequently, the American agent moved for a rehearing of the sabotage
claims arising from the Black Tom and Kingsland explosions, on the
groand that there had been fraud in the original presentation of cvidence
to the arbitrators. A rehearing was held, Afler the parties had made
their submissions, and while the tribunal was engaged in deciding the
issues presented to it, the German commissioner announced his retire-
ment from the commission. The American commissioner prepared an
opinion holding that this withdrawal did not cust the jurisdiction of
the commission. The umpire, who was Mr. Justice Roberts then on
the United States Supreme Court, in a decision rendered June isth,
1930, gave as the decision of the comrnission that the commission
remained competent to dectde the questions before it despite the with-
drawal of the German gommissioner.

The holding that the withdrawal of an arbitraior does not frustrate
the tribunal’s work i3 alse familiar in municipal law. Burilet v. Smith, 2,
Barn, K.B. 412. g4 Eng. Rep. 587 (1724) ; Goodman v. Savers z, Jac. & W.
240, 37 Eng. Rep. 622 (Ch. 1820} ; ir re Young and Bulman, 13 C.B.
623, 627, 133 Eng. Rep. 1344-45 (1853} ; Toledn S.5. Co. v. Zenith
Transp. Co., 184, Fed. 3091. {C.C.A. Oth, 1913} ; A.7. & S.F. Ry. v.
Brotherhood of Loc. Firemen & Eng., 26 F (ed.), 413 (C.C.A. 7th, 1628);
Carpenter v. Woad, 1 Met. 40g (Mass. 18401 ; Dodge v. Brennan, 38 N.H.
138 (187¢), American Eagle Fire Ins. Co.v. N.J. fns. Co. zq0 N.Y.
398, 148 N.E. 562 {1925) ; Widder v. Buffalo & L. Huron Ry, 24 UC.R,
222 {lipper Canada 31188:1’5 Bench 1863) ; “1861] 1 Dalloz 494 (Fr. Cass.
1860},

'i'ige proposition that the withdrawal of an arbitrator from a tribunal
does not render the tribunal incompetent to proceed has been main-
tained in international law even where the arbitrator withdrew before
any meeting of the tribunal was held. In the case, for example, of Lena
Goldfields Co., Lid. v. U.5.5. K. [1026-30", Ann. Dig. 426 (1930}, the
Soviet Goverament in a concession agreement had granted to a British
company exclusive rights ol exploration and mining in certain areas
of Soviet territory. The agreement provided that all disputes arising
out of the agreement should be decided by a court of arbitration consist-
ing of three members -one t¢ be selecied by the Soviet Government,
one by the Lena Company, and a third by mutual agreement of the
parties. It also provided that it “one of the parties, in the absence of
insurmountable obstacles, does not send its arbitrator or if the latter
refuses to take part in the Court of Arbitration, then, at the request of
the other party, the matter in dispute 1s settled by the snper-arbitrator
and the other member of the Court, on condition that such decision
is wnanimous,” In igeg and 1930, there were various disagreements
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befween the Soviet Government and the company. The company
demanded arbitration, to which the Soviet Governmeni at first agreed.
The parties proceeded (o appoint their arbitrators, and agreed on the
third or “superarbitrator”, After the date for the first meeting of the
tribunal had been fixed, but befere any meeting took place, the Soviet
Government refused {o parlicipate in the proceedings and contended
that the arbitration was cancclled because, the Soviet Government
allegred, the company had ceased to finance the undertaking provided
for in the concession agreement, The “superarbitrator”, together with
the arbitrater representing the company, held that the concession
agreement was still operative and that the jurisdiction of the arbitral
tribunal remained unaffecred. Although the agreement in this case
made provision for two specified contingencies of non-participation
by an arbitrator, the agreement only confirmed a result which, in our
judgrment, should follow by the application of the principle that one
should not profit from his own wrong. These cases which T have reviewed
clearly show that a party o an agreement has neither the legal right
nor the legal power io frustrate arbitration proceedings by withdrawing
its representative. ’

The principle that a party lo a dispute cannot improve ifs pesition
through its own breach of obligation has obvieus application e the
situation presented by Questions 111 and IV now before the Court. The
fact that Buigaria, Hungary and Romania have refused 1o appoint

do—zhould rot be held to provide them with any escape from their
obligation to accept the treaty procedures for the definitive settlement
of treaty disputes. There is no difference in principle between an attempt
to frustrate arbitration proceedings, after they have started, by with-
drawing an arbiirater, and an attempt to frustrate the commencement
of the arbitration procedures, after they have been agreed to, by
relusing to appoint an arbitrator, Both are unilateral and illegal efforts
to obstruct the carryving ont of agreed sclilement procedures. While some
of the cases dealing with the withdrawal of an arbitrator have stressed
the unfairness of permitting partially executed proceedings to be
frustrated by the illegal withdrawal of an arbitrator, it is equally unfair
in fact and equally untenable in legal principle to permit agreed proce-
dures of settlement to be frustrated by the illegal refusal to name an
arbitrator.

Of course, the situation is diffcrent if an agreement provides for three
arbitrators and the failure ro name the third is not the result of default
by any of the contracting parties. That was the case in the St. Croix
arbitration between the United States and Great Britain under the Jay
Treaty {1704}, and it was also the case in the statutory arbitration
provided {or by the Irish Free Stale Agreement Act of 1g22.

Tn the St. Croix case, under a Ireatv dated November igth, 1794,
between Great Britain and the United States, provision was made for
the arbitration of a boundary. The arbitration tribunal was to consist
of one commissioner named by Greal Britain and one by the United
States, the two commmissioners to agree on the choice of a third. The two
national commissioners were appointed, and met together. At this time
the two commissioners debated whether, before selecting a third com-
missioner, {hey were empowered to appoint a secretary and order a
survey to be made. After bearing arguments from counsel, the twe
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commissioners concluded that they did not, in the absence of the third
commissioner, who had nol vet been appointed, have anthority to act
as a commission. Nevertheless, the two national commissioners, in their
individual capacities, advised the agents to have a survey made, and
this was in fact done. Three days after the two commissioners gave this
advice to their agents, the commissioners agreed without diffientty on
the choice of a third commissioner, and the commission then proceeded
with its work. I, Moore, Irternalional Arbitrations (1368), 1. 13-14 (17606}
In this casc, however, neither government declined to appoint 1ts national
comrmissioner, and the {wo national commissichers expericnced no
difficulty in selecting a third. Thus, nothing stood in the way of the full
commission being constiluted,

In the Irish Free Siate case, the Judicial Committee of the Privy
Council gave an advisory opinion on July 31, 1924, concerning the
cffect to be given, under the Irish Free State Agreement Act, 1922
(12, Geo. V. Ch. 4.) to Article 12 of the articles of agreement for a treaty
between Great Britain and the Trish Free State. (éommand Paper No.
2214 (1924), [1923-24], Ann. Dig. 368 (1924}.) The statute purported to
give legal cffect to the articles of agreement between Great Britain and
ihe Irish Iree State. Under Article 12, the boundary between Northern
Ireland and the Irish Free State was to be determined by “‘a comnission
consisting of threc persons, one to be appointed by the Government of
the Irish Free State ; one to be appointed by the Government of Northern
Ireland and one who shall be the gllairman to be appointed by ibe British
Government”. The Judicial Committee was asked whether, in the
absence of a commissioner appointed by the Government of Northern
Ireland, which was not a party to the articles of agreement, a comimission
within the meaning of Article 12 of the treaty would be constiruted and
compsatent to determine the boundary. The Judicial Commitice gave a
negative answer. Their opinton was based on the fact that “the Tribunal
designated by Article 12 is a statutory tribunal brought into existence
by the terms of the article”, and that the statute did not authotize the
Crown to instruct the Governor of Northern Ireland in default of advice
from his own Ministers to make an appeintrent nor did it authorize
the Crown, acting on advice of the Mimisters of the Uniled Kingdom, to
make the appointment for Northern Ireland. The Judicial Committee,
as the highest judicial argan within the British Commonwealth, gave
its opinion that the conditions laid down in the statute by Parliament
had therefore not been satisfied. The agreement which Parliament had
sought by statute to implement, however, was an agreement between
the United Kingdom and the Irish Free State; the Government of
Neorthern Ireland was not a party to the agreement and was not by the
agreement, therefore, obligated to appoint an arbitrator or to submit
1o arbitration. This case, therefore, differs basically and radically from a
case in international law where States, parties to a treaty, have obligated
themselves to submit to arbitration, The Judicial Committee of the
Privy Council in effect found no obligation on the Government of Northern
treland resulting from the agreeincnt to which it was not a party, or
from the statutc which did not purport to go beyond the agreement, or
al least the Judicial Committee so found. The Judicial Committee
accordingly held that, in the absence of an arbitralor appointed by the
Goverminent of Northern Ireland, the factual situation contemplated
did not obtain, and that there was therefore no tribunal.
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The case, as | have said, however, is altogether different from that
where a State, which is a party to a treaty, defaults upon its obligation
fo appoint its representative to a treaty comimission. )

The determination that a trealy commission composed of the represen-
tative of one party and a third member appointed by the Secretary-
General of the United Nations can decide a dispuie, when the other
pariy defanlts on its obligations to appoint a representative, does not
involve the introduction of any novel or anomalous doctrine into the
law. In the municipal law of the great majority of countries, provision
is made for the appointinent of an arbitrator (often by the court} if one
of the parties to a dispute refuses or {fails to appoint its arbitrater under
an arbitrativn agreement. This is true in the Commercial arbitration
law of 2g out of 43 countries whose law is found summarized in Com-
mearcial Arbitration and the law lhroughout the World, a publication
prepared by the International Chamber of Commerce {Internalional
Chamber of Commerce, Basel, 1949}). See also Russell, Arbifration and
Award {13th ed., 1935), 125; 6, Williston, Confracts {rev. ed., 1938),
se(g 193’20 ; Sturges, Commercial Arbifrations and Awards {1930), secs.
140-47.

In manicipal law, i the absence of statutes, there was an early reluc-
tance on the part of courts te aid in the specific enforcement of arbitration
agreements when one party defavited and declined to proceed with
arbitration, though the validity and binding character of the arbitration
agreement was recognized and was held to support an action for damages.
The theory of this early reluctance was a judicial policy against parlics
contracting to oust the established courts of jurisdiction. See 6, Williston,
op. ett., supra, sec. 1619. This rationale, which subsequently yielded to
statulory enactments, has of course no relevance in the field of inter-
mational law, where there are no courts of general jurisdiction to which
States can resort without having in some manner obtained a consent to
suit from the other party or parties to the dispuie. As Mr. Justice Holmes
stated in the case of Colombia v. Canca Co., supra : "In private matters
the courts are open if arbitration fails, but in this casc the aiternative
was a resort to diplomatic demand.” Arbitration thus has a special
importance in tnternational law, since it is very often the only mode of
peaceful and definizive setilement of a dispute open to the parijes. {See
aiso International Law Commission : Report on Arbitration Procedure,
by Georges Scelle, United Nations General AJCN.4/18, 21 March 1930,

. G
P I;ia the present case, the Governments of Buigaria, Hungary and
Romania have agreed to aceept and be bound by the treaty procedures
for the settlement of disputes, In irs opinion of March 30, 1950, this
Courf has advised that these Governments are obligated to vo-operate
in carrying out those procedures. Those procedures specifically provide
that “the decision of the majority of the members of the Commission
shall be the decision of the Commission”, [ submit, Mr. President, that
there is no reason in fact or law for recognizing any legal power in these
Governments to frustrate the operation of thesc treaty procedures by
failing to exercise their legal right, which is also their legal duty, tw
appoint their representatives on the treaty commissions. To give them
that fegal power would be to assist them to profit by their own wrong
and to improve their position by their own default.
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In conclusion, the Government of the United Staies submits,
Mr. President, that this Court should give affirmnative answers to both
Questions 11T and IV. Affirmative answers to these quesiions will
help to rekindle respect for treaty obligations and {aith in the rule of
law at a time when renewed faith in the rule of law is nrgently needed.

This Court has already held that States cannot avoid Lthe conseyuence
and impact of treaty obligations to arbitrate mercly by denving that
any dispute exists. This Court has alrcady held that States which agree
te be bound by treaty procedures for the settlement of disputes are
legally bound to co-operate in carrying oul those procedures. Negative
replies to Questions III and [V would go far to nullify the law-inspiring
answers given by this Court to Questions T and TT,

Negative replies to Questions III and IV would discourage efiorts
of States to work out in advance of controversy peaceful and orderly
procedures for the adjusiment of dieputes. For States wonld know that
such agreements could provide no assurance that the procedures for
peaceful settlement would be available when the need for their use
arose. Law-abiding States would be shackled by obligations which
States that are not law-abiding could set at nought at their own arbi-
trary  will,

Negative replies to Questions III and IV would impair the confidence
of States in existing international arbitration clauses and agreements,
An opinion by this Court that arbitration clauses similar and analogous
to the dispules articles in the peace treaties contain an escape hatch
beneficial only to defaulting parties might weuken the will even of other-
wisc law-abiding Staies to live up to their agreements. Re-negotiation
of existing arbitral clauses on a large scale would be necessary to make
themn work as'intended, and the incentive for such re-negotiation may
not be present in a disillusioned world, )

Moreover, negative replies to Questions 111 and IV would inevitably
create the impression that arbitration clauses are likely to prove illusory
unless every possible avenne of escape is specifically mentioned and
expressly proscribed. Agreements for the pacific settlement of disputes
will not he easy to negotiate if States feel impelled Lo consider and
propound all sorés of possibilities of bad faith on the part of prospective
treaty partners.

It is of basic importance to the fabric of international socicty Uhat
nations shall feel and show respecl for law in lheir dealings with one
another. It cannot be concloded lightly that the law in a situation
such as that now before the Court brooks evasion by a defaulting parly.
So to hold could have seriously demoralizing effects on international
relations. Disputes clauses should be interpreted so as to facilitate
amicable adjustment, and not so as to make parties o a dispute doubt
the efficacy of agreed means of peaccfol settlement, Treaty provisions,
and particularly provisions for the definitive settlement of disputes,
should not be construed to allow the parties unsuspecled avenucs of
escape from the fuifilment of their obligalions. Smouldering disputes
among Statcs are too likely to create serious and chronic disturbances
of international relations and eventually endanger the peace.

Affirmative answers to Questions 111 and 1V will strengthen the
faith of men and nations in the integrity of freaty obligations and in
the efficacy of international law and in the reality of international justice.
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J.—STATEMENT BY Mr. FITZMAURICE

(REPRESENTING THE UNITED KINGDOM GOVERNMENT]
AT THE PUBLIC SITTINGS OF JUNE 27th ann 28th, 19350

[ Public sitting of June 27th, 1950, affernoon]

Mr. President, Members of the Court,

Since I last had the honour of standing here, the Cowrt has given its
opinion on the first two questions contained in the Resolution of the
General Assembly of the United Nations dated 2z October of last year.
The Court answered both questions in the affirmative and in fact held
that disputes did exist between my Government, amongst other Govern-
ments, and the Governments of Bulgaria, Hungaria and Romania,
which ought to be settled by means of the procedure laid down in the
arbitration clauses of the relevant peace treaties, and that the Govern-
ments of those three former enemy countries were under a legal obliga-
tion to comply with those arbitration clauses and in particular to
appuoini their representatives on the arbitral commissions coniemplated
by those clauses,

According to the Assembly’s resolution, if, within one month of these
findings on the part of the Court, the three Governments did not
notify the Secretary-General of the United Nations of the appointment
of their representatives to the treaty commissions, the Coort was
requested to give a reply to the third and fourth questions contained
in the Assembly’'s resolution. Tn order to aveid any possibility of a
misunderstanding, my Gowvernment, together with others of the Allied
Governments concerned, drew the attention of the three former enemy
Governments to the Opinion of the Court dated 3oth March last, and
once more urged them to name their respective commissicners, remind-
ing them that the Allied Governments’ Commissioners had long since
been nominated. The three Governments not only failed to appoint
their commissioners, bul one or two of them at least replied once more
denying that they were under any obligation to make anv appointment
and again refosing to recognize the competence of the Court. The
refevant correspondence is, | think, before the Court, and it is clear
that the failore of the three Governments to appoint their commis-
sioners despife the findings of the Court that they are nnder a legal
obligation to do so is dcliberate and intentional and not due to any
mere errer or oversight.

Therefore, Mr. President, the broad issue now before the Court s
whether an impasse has been reached in which it is materially impossible
to apply the arbitration clauses of the peace treaties and to settle these
disputes according to the intentions of those clauses or whether, on
the other hand, therc still exist legal means by which those intenticns
can nevertheless be carried out despite the failure of the former enemy
Governinents to co-operate, To put it in another way, the issue 18
whether it is now necessary—whether there is no alternative but—to
acquiesce in the frustration of the arbitration clauses because the three
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Governments refuse to apply these clauses, although the Court has
found that they are under a legal obligation to do so, or whether, on
the other hand, it is possible to avoid such frustration by the application
of recognized legal principles.

Such is the main issue before the Court, that is to say whether these
clauses ave frustrated and impossible of application or not. In the
prescnt case, this issue is presented to the Court in the form of the third
and fourth quesiions eontained in the Assembly's resolution, and before [
address mysell specifically to these questions, 1 should like {0 make
one ot two general observations about them. .

Although these questions are technically separate questions, they are
really different aspecls of the same problem, and therc is a close con-
nexion between them. The third question asks whether, despite the failure
of the former enemies to appoint their commissioners, any other parly
to the dispute, such as, for instance, the United Kingdom Government,
could request the Secretary-General of the United Nations to appoint
the so-calied third or neutral member of the commission concerned.
The fourth question usks whether the two-member commissions thus
constituted each consisting of the national commissioner of one of the
parties and the third or nentral comimissioner appointed by the Secre-
tary-General, would rank under the peace treaties as properly constituted
comrnissions which could give valid and binding decisions.

These questions are inter-connected in two ways. In the first place,
there would ehviously not be much peint in asking the Secretary-General
to appoint the third or neutral commissioner, or in the Secretary-General
making that appointment, unless the cominission could then function
on the resulting two-member basis. Consequently, the cardinal issue in
this matter lies really in the answer to the fourth question, namely the
commpeicnce of a two-member commission and iis capacity {o give a
valid decision.

Secondly, both these questions are related to the same problemn of
over-riding general {mportance to which I referred in my statement
before the Court last March, namnely, the utility and obligatory nature
of arbitration clauscs in treaties.

It must by now he apparent to everyone that the three former enemy
Governments have engaged on a deliberate, and T may add, concerted,
policy of trving to prevent the application of the arbitration clauses of
the peace treaties to the present disputes. Up to the date of the Court’s
opinion of 3oth March last, these Governments conld affect to justify
this by pretending that no disputes existed. Since that date they have
not even that pretext, flimsy though it always was. Faced with the finding
of the bighest international tribunal that juridically there is a dispute,
and that they are under 2 legal obligation to apply the peace treaty
provisions {or setfling it, they now have recourse to the device of refusing
or failing to appoint their commissioners.

On analysis 1n the light of the Conrt’s finding of last Murch, the attitude
of the former enemy Governments will be seen to amount to a revocation
of the consent which they have already given to refer these disputes
to the peace treaty commissions. It is, however, a general principle of
iaw, which has been recognized by international tribunals, that consemt
once given cannot validly be revolted.

Clearly, denial that any dispule ¢xists is nol the only method by which
it can be attempted to defeat the clear intention of an arbitration clause
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such as that which figures in the peace treaties ; and, just as the doctrine
advanced by the former ¢nemies over the question of the existence of a
dispute was destructive of the whole value and purpose of arbitration
clauses, so equally is the process of failing to appoint an acbitrator or
commissioner,

The next step in the plan of campaign of these Governments will
doubtless be to argue that, because their commissioner has not been
appointed, any tribunal which is set up without him will be defective
or not validly constituted, and any decision which it purporis {o give
will be a nullity. Tf this process is juridically admissibie, then, of course,
it will follow that in practice ne arbitration clause of the usual and
existing type, such as 1s to be {ound in treaties to-day, will have any
obligatory force except to the extent to which each of the parties is
willing to give it effect when the moment to do socomes by going through
the ]i;roperiy appointed procedure. In other words, arbitration clauses
will be reduced to merely voluntary instcad of compulsory processes of
going to arbitration. Yet, as I pointed out in my earlicr statement of
Tast Barch, arbitration clauses which have only 2 voluntary cfiect
are mere surplusage, since countries can always voluntarily agree to
arbitrate a disputed point under a treaty if they wish to do so, and the
sole object of an arbitration clause is to make arbitration obligatory.

In these circumstances, it seems to my Government—and we hope
that the Court will agree—that the position should not readily be
accepted in which it is possible to defear the intention to arbitrate, and
to prevent a decision being rendered, by means of such processes as
refusing to nominate an arbitrator or commissioner ; because, if that is

ossible, it in effect reduces what is intended to be a compulsory clause
or arbitration into a mere voluniary proceeding of going to arbitration,
if, when the time comes, the pariies {that is to say both of them} think
that they are ready and willing te do so, which was certainly never the
intention of the original clausc.

Accordingly, we think that, if it is at all possible, the present arbitra-
tion clauses should be given 2 meaning and effect which will avoid this
resutt, and 1 venture to suggest that this conclusion equally follows
logically from the views which the Court itself expressed in its opinion
of 30th March last, In stating that the parties were under an obligation
to co-operate in constituting the trealy commissions, in particular by
appeinting Lheir representatives, the Court added: “otherwise, the
method of settlement by commissions -provided for in the treatics
would completely fail in its purpose.” 1 respectfully submit that
exactly the same principle is applicable to the questions now
before the Court, The method of settiement provided for in the
treaties would equally fail completely in its purpose if refusal to carry
out what the Court has found to be a clear obligation to appeint a
commisstoner has the effect that ro commission can be constituted and
no decision can be readered.

While direct authority on this subject is unfortunately lacking,
the general attitude of international tribunals is indicated by the view
which they have frequently taken when one of the members of an
arbitral tribunal has been withdrawn or has failed to take his seat,
to which subject I shall return presently when [ deal specifically with
the Fourth Question.
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Their atzitude is also shown by their views on the problem of non-
liguet, that is to say, by their relusal, whenever possible, to hold that
they were unable fo give a decision on account of some difliciency
or mcompleteness in the law. This has a bearing on the present case,
where some may think there is a deficiency or wcompleteness i the
faw. Pust instances of refusal by international tribunals e arrive at
a non-liguet are 1o be found, for instance, in the award of the Permanent
Court of Arhitratien in the island of Palmas case (p. 61); the fust
Chorzéwe Faclory case {Permanent Court of Intermational Justice,
Series A, No. g, p. 25} ; the Pajzs, Czdky and Esterhdzy case (Sertes A/B,
No. 68, p. 60} ; and the decision of the British-American Claims Tribunal
in the case of the Eastern Extension, Ausiralasia and China Telegraph
Company (reported in the American Journal of International Live,
Vol. 18, 1924, p. 838}. | shall refer again fo this last case in connexion
with the Fourth Question. The applicable principle is stated by
Schwarzenberger (Jnfernalional Law, 1, p. 220) as follows

“If the interpretation [sc. of a lreaty] is to give full scope to the
aims and objects of the treaty, this purpose would be vitiated 1f
the interpretation did not lead to 2 final sctilement of the dispute
between the parties.” )

A paraphrase of this principle which would make it exactly applicabie
to the cirenmstances of the present case would be the following :

That if the purpose of an arbitration clause in a trealy 15 to
secure that disputes between the partics concecning the treaty
are duly settled by arbitration, then this purpose would be vitiated
if the clause were not interpreted so as to lead to a final settlement
of any disputes between the parlics. :

As was pointed out in the concluding paragraph of the United Kingdom
written staicment of January last, contained 1 Documnent Distr. 50713,
the general view | am contending for is an application of the well-known
principle of treaty interpretution, uf res magis valeal guam glbermf., which
I submil should be applied in relation hoth to the third and fourth
questions now before the Court: the doctrine that treaty provisions
should, whenever possible, be given adequate effect and so interpreted
as to prevent their clear intention being nullified. A good deal of authority
for this principle has been given in previcus United Kingdom state-
ments before the Court, and in the course of the present proceedings,
so that I will not take up time by tepeating it and will contenl mysclf
with this simple reference to the matier.

These considerations of a general legal, or doctrinal character are
most strongly reinforced by the actnal wording of the arbitration
articles of the peace treaties, and I know that the Court atfaches great
importance to the actual wording of provisions which it is called upon
to interpret. T suggest that even if we exclude doctrine altogether and
look mercly at the actual text of the relevant articles, we shall reach
the same conclusion. For what do we find there ? We find a series of
provisions most clearly designed and intended to prodnce a final settle-
ment of any dispute that arises. Progressive steps are laid down : first,
there are to be diplomatic negotiations ; if those fail, the matter is to
be referred to the Ileads of the major Allied Missions in the capitals
concerned ; should they not resolve the matter within a certain time,
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then, if no other means of sctilement are agreed upon, recourse 15 to
be had to a commission at the request of either parly; the parties are
each to appoint their commissioner, but if they cannot agree upon the
the third member of the commission, either of them may request
the Sccretary-General of the United Nations fo make 1he appointment,
The intention lo procure a settlement by one means or another could
scarcely be clearer, and can anyone doubt, therefore, that it would be
contrary to the whole spirit and tendency of these provisions if they
could be frusirated, first by denying that any dispure exists and, when
that fails, by refusing or failing 16 nominate a commissioner on the
appropriate treaty commission ¢ It is tree that the relevant article
might theorctically have provided in terms for what was to happen in
such an event, But, as was peinted out in the United Kingdom wriften
staicment, it is rare for arbilration clauses in treatics to mnake provision
for the kind of cvents which have cceurred in the present case, just as
it is comnparatively rare for treaties to provide for what is to occur in
the event of a breach of them. It is assumed thal the treaties will be
carried cut and that obligations to go 1o arbitration in the event of a
dispute will not be {rusirated by procedural manceuvres, [ shall have
to say more about this presently, but, briefly it is invidious and often
psychologically and politically impossible to provide in advance for
some thing that ought not to occur, and cannot occur except as the
result of the default or bad faith of one of the parties. The fact that
this 1s not specifically provided for in terms should not prevent the
article in question being duly interpreted so as to give it its logical and
clearly intended effect.

| Public sitting of Juwe 28lh, 1950, morning:

Mr. President and Members of the Counrt,

Yesterday evening [ made some general observarions applicable to
both the questions before the Court. I will now make some rermarks on
these questions individually.

The first question  that is to say, the third in the Assembly’s resolu-
tion of last October—while requiring carefnl study of the relevant
clause in the peace treaties need not, I think, occasion any scrious
difficnlty. The relevant clause speaks of a third member of the treaty
commissions in addition to the national commissioners, and it says
that failing agreement between the parlies on this thicd membes, the
Secretary-General of the United Nations may be requested by either
of the parties to appoeint him, It is, therefore, this so-called third member,
who is to be appointed by the Secretary-General, and the central issue,
conseguently, is whether the term “third commissioner” or “third
member” i3 to be understood as making it an absolute pre-condition
of the appointment of that commissioner that the two pational com-
missioners should alrcady have been appointed, or whether, on the
other hand, the term is merely a piece of description, signifying an
additional, neatral member of the commission appointed by a different
process from that employed in the case of the national comimissioners,
who need not necessarily be appointed in advance,

I suggest that a careful reading of the relevant provisions shows
clearty that the latter inlcrprctation ts the correct one. In the first
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place, the third or ncutral commissioner is not appointed by agreement
between the two national commissioners—a method which is frequently
adopted in arbitration clauses, but not in this particular case. On the
contrary, here the uppoiniment is by agreement between the two Govern-
ments cancerned or, should they fail to agree, by the Secretary-General
of the United Nations at the request of either of them. Consequently,
the non-appointment of cither or both of the national commissioners
does not offer any material or mechanical obstacle to the appointment
of the third or neutral comrpissioner.

Next, it will be seen that the relevant provision would not render it
inany way impossible for the two Governments, by mutual agreement,
deliberately to appoint the third member of the commission before
nominating their own pational commissioners, or, failing agreement
between them, to ask the Sccretary-General to do so. They might well
feel that until they knew who the third commissioner was going to
be, or who the Secretary-General was going to nominate, they would
prefer to postpone the appointment of their national commissioners,
It might well be that the appointment of the national commissioners
would depend on the temperament and personality of the neuntral
member of the commission, on which particular language he used as
his preferred working language, and so on, There is, as fur as I can see,
nothing in the article which would prevent the members of the commis-
sion being appointed in, so to speak, reverse order -that is to say, the
third or neutral member first, and the national members afterwards.

If, therefore, the appointment of the third or neutral commissioner
could take place, although ncither of the national commissioners had
vet been appointed, a fortlori it would seem that it could take place
if one of them hiad been appointed but not the other. Tt would, to say
the least of it, be a very unfortunate reading of the clause if one of the
partics could not only refuse or fail 1o nominate his own commissioner,
but could thereby automarically bring to an end all further steps to
get the commission constituted.

Not only does the process of requesting the Secretary-General to
make the appointment of the third commissioner not reguire the prior
appoiniment of both ar either of the national comissioners, it equally
does not require the mutual consent of the two Governwents, The
relevant phrase quite clearly savs that it may be done at the request
of either party acting afone. The only requisite conditions are, first,
that the two Govermmnents should have failed themselves to agree on
the third or mutual commissioner, and, secondly, that a peried of one
menth shonld have clapsed during which it was open to the parties to
agree, and that they should have failed to agree within this period.
Tt is important to notice that the period of one month does not run,
a3 could have been provided, from the appointment of the two national
comissioners, Had this been the case, it would have suggested that
the third commissioner conld not be appointed until the national com-
missicners had been appeinted. However, that is not the position.
According to the language of ihe relevant clause, the period of one
month runs from the time when, no other weans of settlement having
been mutnally agreed upon, either party requests reference 10 a com-
miscion, 1 will read the relevant passage. After providing f{or a reference
to the Heads of the United 5tates, United Kingdom and Soviet BMissions
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in the ex-enemy capital concerned, it goes on to say that any dispute
nol resolved by these Heads of Mission within a period of two months,

“shall, unless the parties to the dispute mutually agree upon another
means of settlement, be referred at the request of either party to -
the dispute to a commission composed of one representative of
each party and a third member selected by mutual agreement of
the two parties from nationals of a third country. Shonld the fwo
parties fail to agrez within a period of one month upon the appoint-
ment of the third member [ie., one month from the request for
reference to a commission’, the Secretary-General of the United
Nations may be requested by either party to make the appoint-
ment.”

So far as the United Kingdom Government is concerned, this period
of one month began, strictly speaking, on the 1st August of last vear,
when the United Kingdom Government formally requested reference
to a commission. The position had then been reached that the dispute
had not been settled by diplomatic negotiations and had not been seitied
by the contamplaicd reference to the three Heads of Mission ; and more
than two months had elapsed, as required by the relevani position,
since the moment when the matter had becn referred to the Heads
of Mission. The details of all steps involved will be found in paragraphs
17 to 19 of the United Kingdom Written Sfatement in Document Distr,
50f13 and need not be recapitulated here. Accordingly, by notes dated
August 1st, 1949, the United Kingdom Government formally requested
a reference to the treaty commissions in noles addressed to cach of the
three former enemy Govermments. These Governments all replied in
notes dated the 26th August and the 15t September and the 2nd,
refusing to participate in the setting up of any comnission. At this
point then, the following position existed: no other means of settle-
ment had been agreed ; and he three former enemy Governments had
refused to appoint their commissioners, and had refused generally
to participate in the setting up of the commissions. From this it neces-
sarily followed that theic was a failure to agree npon the appoiniment
of the third member of the commission, In brief, by the beginning of
September, the position was that the partics had failed, within one
month from the tirne when one of them, ie. the United Kingdom, had
exercised its right to request a reference to a commission, to agree
upon the appointment of the third member of the comnission. Conse-
quently, the situation then was that either party could have requested
the Secretary-General of the Uniicd Nations to make the appointment.
If there were any doubts about the failure to agree within the specified
time, they would be set at rest by the further lapse of a period of nearly
a year since these events took place, and also by what has occurved
during this period. What has occurred is this : first the Court lias found
that the former enemy Governments are under an abligation to co-operate
in setting up the treaty commissions and to appoint their commissioner,
Sceondly, the United Kingdom Government and the other Allicd Govern-
ments concerned have not only appointed their commissioners, but
have on at least two occasions formally requested or urged the three
former cnemy Governments to do the same and to enter imto consul-
tations as to the appointment of the third commissioner. These Govern-
ments have, however, maintained their refusal or failure to take any
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step in the matter, or to co-operate in any way in the setting up of the
commissions. Consequently, it is clear that there now exists (and had
long cxisted) a situation of faet in which the parties have failed within
the specified period to agrec on the appointment of the third commis-
stoner, Theretore, if, as 1 submit o the Court, it is correct to say that
the appoiniment of cither or both of the naticnal commissioners is
not an cssential precondition of the nomination of the third or neutral
commissioner, then the position is that the United Kingdom Govern-
ment and the other Allied Governments concerned have, and have
for some time had, the right to reguest, and could now request, the
Secretary-General of the Upited Nations to make this appointment,
and the Secrcrary-General for his part would be eniitled under the
peace treaties to comply with this request and make the appointment.
Accordingly, T sabmit that the answer to the third question should be
in the affirmative.

T shall now pass on to the {ourth question, This question is by far
the more important of the two, both because it is the more fundamental
and because on it depends the practical utility of the answer given to
the other question ; since, as [ said earlier, there is little object in the
Secretary-General being asked to make appeintments if the resulting
commisstons cannot be regarded as being properly constituted commis-
sions for the purposes of the treaty or competent to give final and binding
decisions, It is the object of the fourth question to determine this issue.

Tt is clearly a difficylt question, for there are admittedly a number
of faclors which must ruise doubts whether commissions constituted
in the manner contemplated by the fourth question can do the work
of the three-member commissions primarily envisaged by the peace
treaties. There is obvious reom for argument whether commissions on
which only twe of the three potential members are sitting can constitutc
commissions at all within the meaning of the peace treaties. If nof,
then, of course, they could not give any valid or binding decisions.
These difficulties were {ully discussed in paragraph 25 of the original
United Kingdom Written Statement, since my Government considered
that it would be lacking in frankness towards the Court to attempt to
evade or ignore them, and in any case the Court would certainly not
have failed itself to perceive these difficulties.

Nevertheless 1L is also necessary to take into acconnt the {acl that
this situation has been created by, and that these difficulties arise from,
the failure—the deliberate refusal even-—of the three former enemy
Governments to comply with their obligations under these very provi-
sions for serting up the treaty comrnissions. This is clear because the
fourth question counld only arise, and in the formal sense does only
arise, in consequence of the finding of the Court that these three Govern-
ments are under a legal obligation to co-operate in constituting the treaty
comnmissions, and in consequence of the [act that they are still with-
holding such co-opcration.

One difficulty with which we are faced as regards the present question
is the complete lack of any dired! international precedent or authority
to guide us, or to assist the Court in reaching its conclusion, There
are, indeed, precedents for the case where a member of a commission
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or arbitral tribunal is withdrawn after its constitution, or {ails or refuses
to take his seat or to participate in the work ; but, so far as we are
concerned, diligent search has failed to disclose any previocps instance
in which a dispuic within the scope of an arbitration clause having
arisen and been clearly established, one of the parties has refused point
blank to participate in setting up the commission or tribunal.

It wonld, however, I suggest, be a mistake io conclude from thig
lack of precedents that neo remedy cxists in a sitvation of this kind.
On the contrary, 1 suggest that the inference should be just the opposite.
if there are no precedents, it i1s because the situation is unprecedented,
because in fact Lhe history of arbitration shows an unvarying inler-
national practice on the part of States of taking all the necessary steps
to set up the contemplated fribunal, once the existence of a dispute is
disclosed or established which cannot be settled by any other means.
This points strongly te the conclusion that the tribunal is o be consti-
tuted and is to function in all cases where this is not rendered materially
impossible by the circumstances,

This view is supported by two considerations to which {urther reference
will be made presently. The first of these is that while situations of this
kind may be unprecedented in international law and relations, they
are not unprecedented in domestic law and relations, and demestic
law usually makes some definite provision for them, either by enabling
those arbitralors who have been duly appointed to funelion alone
without the others, of by enabling recourse to be had to a Court to
appoint the missing arbitrator or arbifrators.

Secondly, international law does have precedents for the case of the
withdrawal or refusal of an arbifrator to act after the tribunal has been
constitated, These precedents almost all point in the sume direction,
namely towards the principle that thie absence of one of the members
of an arbitral tribunal 1s not necessarily or by itself a bar to the function-
ing or to the competence of the tribunal or to its ability to render a
valid decision.

The various considerations to which T have drawn attention all
point to the same conclusion, namely that the refusal or failure of
a party to a dispute to appoint his arbitrator or comnissioner should
1ot be regarded as a bar to the sefting up of the tribunal or commis-
ston unless the circumstances render that a material impossibility.
1f the Court answers the third question in the affirmative, there will
be no material impossibility in the present case in setting up the treaty
commissions, because the Secretary-General of the United Nations
will be able to appoint the third member of each commission, and he,
together with any national member already or subsequently appointed,
will constitute the commission. It is perhaps worth pointing ont that,
as has been recognized by more than onc authority on the subject, the
essential element of tribunals or commissions of the present character
really consist in the presence of the third or neutral member who has
the casting or deciding votg, since in many cases the national members
may be ewcpected to reflect the poins of view of their respective govern-
ments. If, therefore, the third or neutral member 15 there, the comimnis-
sion is duiy constituted, at any rate as regards its essential element.

It may, of course, be argued that such a commission would net be
the commission contemplated by the peace treaties, and that the setting
up of the commission contemplaied Ly the peace treaties /s rendered
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materially impossible if one of the parties refuses or fails to appoirt
his commissioncer. That partv—so it may be argued—will, of course,
have acted wrongly ; he will have been guiltv of a clear breach of his
treaty obligations, as the Court has found. In this situation various
courses of action may be open to Lhe other party, but—so it may be
argued - whatever remedies are available, the setting up of the comumis-
sion in the absence of the defanling party’s commissioner cannot
be one of themm, becanse as a maticr of constitution the commission
contemplated by the treaty cannot be set up in the absence of one
of the national commissioners. The entity thus created would not be
the cntily contemplated by the treaty ; it would be a different entity.

I have stated the objection fully and explicitly because it clearly
forms the central difficulty in the present case, and it must be dealt
with. I venlure to suggest, however—and here, I think, 1 reach the
core of my argument—that the objection which [ have just stated
really involves a peliéio principii; it assumes something which ought
first to be demonsirated; it assumes that a commission consisting
of the nominee of the Secretary-General and the representative appointed
by one of the parties wonld be a different entity, an entity different
in character from the commission contemplated by the peace treaties,

I suggest that.it would not be different in character but only, so to
speak, 1n degree, and even that only for so long as the other party still
refused or failed to appoint his representative, which it would be open
to him at any time to do, which, indeed, he would be under a constant
and continuing obligation to do. It is one thing to set up an entity wholly
different in character from that contemplated by the relevant treaty ;
it is quite another thing te set up what is essentially the same entity,
lacking only some component which can at any time be supplied by
those whose legal duty is Lo do so.

To put my argumceni in its rost concentrated form, ] suggest that
it would be juridically incorrect to regard the commissions contem-
plated by the fourth question as being mere two-member commissions
instead of the three-member commissions contemplated by the treaties.
I suggest that juridically and essentially they would be three-member
commissions, two of the members of which had been appointed, and
the third of which could be appointed at any time by the parly having
the faculty and indeed the legal duty of doing so. T suggest, in fact,
that these commtssions would de the treaty cominissions, mechanically
incomplete, perhaps, for as long as those responsible still failed to carry
out their legal obligations, but not juridically defective,

There is a fundamental difference between a malterial or mechanical
defect which merely affects the working of the entity concerned and a
defeet or flaw of an essential or juridical characrer which affects its
validity or competence. If T may illustrate my theme from the naval
and military sphere, what is known as a battle fleet is not the less
essentially a hattle feet, nor does it cease to be an entity or degenerale
into a mere assemblage of naval unils, because its destroyer or cruiser
screens are lacking; though the absence of these components may
gravely affect the operations of the fleet ; still it remains a flcet. The
saine may be said of an army division as regards its artillery or engineers,
Equally, & tribunal is not the less a tribunal because one of its members
is missing. Still less does it become some other or different tribunal,
For my part, I cannot sce that it makes any cssential difference of

32
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principle whether the member is missing because he has been withdrawn
or fails or refuses o attend, or because he has never been appointed.
The cause is different but the result is the same.

In the Written Statement of the United Kingdom, attention was drawn
to lhe possible difficulty resulting from the paragraph in the disputes
articles which says that the decision of the majority of the members
of the commission shall be binding ; because, of course, if commissions
constituted as contemplated by the fourth question are regarded as
new and differcnt entities, then, secing that they will only counsist of
two members, this provision about the majority may seem meaningless
since with only two members there cannot be a majerity, but only
either unanimily or disagreement. But if the commissions are regarded,
as 1 suggest that they should be, as consisting in principle of Lhrec
members, two of whom have been appointed and the other can take
his seat any time when his government carries out its legal obligation
to appoint him, then this difficulty autematically disappears, and the
decision of the two appointed members will constitute a majority decision
of the comimission which will be valid and binding under the relevant
clause of the treaty.

I would like now to suggest yet another approach to this problem,
which ieads to the same result by a different route. This will also perhaps
be another way of applying the doctrine of waiver, to which the United
States representative referred when he expressed the view that the
three former enemy Governments had waived or forfeited their right
of objection in this case. Mr. President, it is sometimes useful when
there are doctrinal and theoretical difficulties in finding the answer
to a given question, to adopt the empirical methods of the scientist
and mathematician, by assuming or postulating & certain answer and
seeing how it works. If the results harmonize with all known existing
principles and facts, and do not invelve any inherent contradictions,
there 1s a good chance that the answer will in fact be the correct one.
That some such process is in ne way foreign to the jurisprudence or
methods of international tribunals is, [ think, indicated by the following
passage from the decision of the British-American Claims Tribunal
in the case of Eastern Exfension, Ausiralasia and China Telegraph
Company (reported in the American Journol of Infernational Law,
Vol. 18, 1924, at p. 838):

“Internmational law, as well as domestic law, may not contain,
and generally does not contain, express rules decisive of particular
cases, but the function of jurisprudence is to resolve the conllict
of cpposing rights and interests by applving, in default of any
specific provision of law, the corollaries of general principles, and
s0 to find—exactly as in the mathematical sciences—the solution
of the problem."”

Applying this method, let us suppose that the Secretary-General of
the United Nations has in fact been asked to make and has made the
necessary appointments, and that commissions, consisting of the person
appointed by the Secretary-General and the national cominissioner
nominated by one of the parties—two-member commissions—have
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met and gone into all the evidence available to them or which they
have been able to procure, and have given a unapimeous decision. (I,
of course, they disagreed there would be no decision at all, and a situa-
tion would arise in which futfilment of the intentions of the treaty clauses
about arbitration was a mafterial immpossibility.} But assuming that
there was a deciston, concurred in by both the existing members of the
commission, what then wonld be the position ? The decision could only
be challenged by one of the parties to the dispute. Ex hvpolaesi it could
not and would not be challenged by the government whose member
sat on the commission and concurred in the decision. 11 could therefore
only be challenged by the former ememy government concerned, But
on what basis could such a challenge be made ? The only possible basis,
so far as this particular issue is concerned, wounld be that the commis-
sion was incomplete because it did not include commisioners appointed
by the {ormer enemy Govermments, and 1t would have o be argued,
therefore, that {or this reason the two-member commission was not
a properly constituted commission and could notl give a valid decision.
Bat {even assuming this 10 be a valid objection legally, which, for
reasons | have given earlier, 1 do not think 1t would he—but assuming
it was theoretically valid as far as it went), why would the commissions
not have been complete 7 The answer is that they would not have been
complete because the former enemy Government concerned had wilfolly
defanlted in its obligation to appoeint its own national cornmissioner,
In brief, the challenge would be rendered inadinissable from the start,
because its basis, namely the absence of the ex-enemy commissioner,
would be something for which the challenging party was himself respons-
ible. This absence of one of the national commissioners would have been
due to the wilful default of the very party trying to make that absence
a ground for challenging the competence of the commission. In brief,
any chalienge on this basis would itself be tnvalid and inadmissible and
could not therefore be made the basis for questioning the competence
of the commission. But, if this is correct, it would follow that the com-
mission's decision was not open to challenge at all on the basis of any
lack of proper comstitution of the commission. Now, in these circum-
stances, and whatever the theoretical pesition as to the validity of a
decision given by snch 4 commission, if the position is that the decision
cannot in practice be challenged because onc of the parties has accepled
it in advance, and the other party is precinded by its own action from
putting forward any valid challenge, then it surely follows that the
decision must in practice be valid and binding because both parties
would be juridicaHy preciuced from alleging the contrary.

There is a good deal in the practice of international tribunals which
supports the view 1 have just been suggesting, There is first of all the
general principle, which is almost a legal platitude, that States and
parties to disputes cannol be allowed to profit from theirv own default
or wrong-doing. In is Written Statement, my Government cited a
striking passage from the judgment of the Permanent Court in the
first Chorzdw Factory case (Scries A, No. g, p. 31}, and it has been cited
again by the representative of the United States, The pussage in ques-
tion seems to me to be so important and apt to the present case that
I will permit myself to read it again :
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“It is .... a principle generally accepted in the jurisprudence of
international arbitration as well as by municipal courts that one
party cannot avail himself of the fact that the other has not fulfilled
some obligation or has not had recourse {o some means of redress,
if the former party has, by some illegal act, prevented the latter
from fulfilling the obligation in question, or from having recourse
to the tribunal which would have been open to him.”

In its application to the present case, this passage might be para-
phrased as {ollows, namely that

if, in the present case, the three {foriner enemy Governments have,
by their failure to appoint their commissioners, prevented the
ather parties to the dispote from having recourse to the tribumnal
which would otherwise have been open to them, namely the three-
member commission contemplated by the peace treaties, the former
enemy Governments cannot avail themselves of that fact, t.e of
their own default or wrong, in order to challenge a decision arrived
at by such other means as are possible within the general scope
of the treaty clause on arbitration. )

What is invelved is really an application of the principle known in
English law as estoppel (or to use what [ belicve is the equivalent
French term préclusion)—to which cffect has frequently been given
by international tribunals—for instance by the Permanent Court of
Arbitration in the Grishadarsa, Pious Fund and Venemelan Prefeven-
tial Clatms cases, by the Alaska Boundary tribunal, by the United
Stalcs-Mexican Claims Commission in the Chamizal case, by the
tribunal in the Croft case {reported in Pasicrisie, 371}, in the Russo-
Turkish Paymeni of Inlerest casc {reported in the dAsmerican Journal
of Faiernational Law, Vol. 8, p. 178}, and in the Corvain case in the
Venezuelan Arbitrations of 1903. The Permanent Court of International
Justice also recognized the panciple in the Serbian Loans and East
Creerdand cases {Series A, No. 20, p. 36, and Series A/13, No. 53, pp. 62
and 6g), although it did not think it necessary to apply it in those cases.
An excellent statement of the principle, in language very apt to the
present case, is to be found in the following passage from the decision
of the arbitrator in the case of the Tinsco Concessions-Great Brilain
versus Costa Rica (Administrative decision No. 1. p. 44}

. the mere possession of a licence does not estop “the holder
of a licence] from attacking its validity. It is the possession of a
ficence under an agreement with the licensor which estops (a person;]
who has not fulfilled the terms of that agreement from pleading
and proving the invalitidy fof the licence] ... in order to avoid
lability for breach of his contracts™.

Although the Permanent Court recognized but did not apply the
principle of cstoppel in the Serbian Loans and Easi Greenland cases,
it did, in effect, apply that principle frequently in another field, namely
that of the relationships between a country’s constitutional and municipal
law and its international obligations, treaty or other. As was pointed
out in paragraph 40 of the Uniled Kingdom Written Statement, certain
aspects of this question have, by analogy, a distinct bearing on the
present case, 1 have in mind particularly the rule which the Permanent
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Court made into one of the corner stones of its jurisprudence—the rule
that States, being obliged to bring their domestic law into conformity
with their international obligations wherever this is necessary for the
execution of these obligations cannot, if they fail to do this, plead their
domestic law as a ground for nof. carrying out their internaticnal obliga-
tions—since, in elfect, this wounld amount to pleading their own default
as a justification. The Permanent Court applied this principle on a
basis of quasi-estoppel or préclusion in the Mavrommatis { ferusalent)
case {Series A, No. 5, pp- 42-43), the case of the Lofus (Scries A, No. 10,
p. 24), the second Chorzdiw Factory casc {Scrics A, No. 17, p. 33}, the
Fyee Zones case (Series A, No. 24, p 12}, the case of the Danzig Railway
Officials. {Series B, No. 15, p. 20}, the case of the Treatment of Polish
Nationals in Danzig (Sertes A/B, No. 44, p. 24), and the second Free
Zones case (Series AJB, No. 46, p, 167). The same principle under other
aspects was applied in the cases of the German Inferests in Polish
Upgwr Silesia, the German Settlers in Poland, the Exchange of trreck
and Turkish Populations and the Greco- Bulgarian Communities {Scries A,
No. %, pp. 21-24, 32, 42 and 46 ; Series B, No. 6, pp. 25 and 30-37, No. 10,
p. 20 and No. 17, p. 32}. | have ventured to slress this position because,
although the application is a little different, I believe the underlying
principle is the same as that 1 am contending for in the present case.
In cach case you get a country which has admittedly failed to do some-
thing it ought to have done, and which then proceeds to make that
same failure the basis for contending either that it is thereby absolved
from its international obligations, or, as in the present case, that it
is not bound to recognize somcthing the validity of which it can only
contest on the basis of that same failure or defaudt ; for let it be remembered
that in the circumstances we are now conlemplating, there has ex
hypothesi been a default by Lhe three former enemy Governments,
hecause the Court has answered the first two questions in the Assembly’s
request in the afirmative, but still these Governments have not appointed
their representatives on the treaty commissions. Moreover, it these
circamstances (1.c. since the Courl has found that a dispute exists
which onght to be heard hy the treaty commissions, to which the former
enemy Governments ought {o appoint their representatives), m these
circumstances, the absence of the ex-enemy commissioners will constitute
the sole ground on which the competence of these cominissions and the
validity of their findings could be challenged. But can the Court admit
that this is a legitimate ground of challenge, sceing that it results from
the Court's own previcus opinion that the failure to appoint is wrongful
and in viclation of the peace treatics ?

I have naturally not overlooked the fact that in many cases the
breach of a contractual obligation only gives rise to a claim lor damages,
and does not give a right to what is known in English law as “specilic
performance”, i.e. to the actual performance of the original obligation,
But- this is because, if | may refer to the principles of Enghish law—
which 1 do not doubt are not dissimilar in this respect from those of
other legal systerns—this is because in most cases damages are considered
to constitute an adequate remedy, while in many cases an order for
specific performance of the contract would be impracticable. On the
other hand, to quote onc of the leading Linglish cases on the subject,
Ryan v. The Mutual Tontine Asscciation (18qg3, Chancery Cases, at
page 126) :
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“The remedy by specific performance was invented ... in order
to meet cases wherce the ordinary remedy by an action for damages
is fiot an adequate compensation for breach of contract.”

In many cases damages are neof an adequate remedy, and only actual
performance suffices. Thus, it was always the practice of the English
Court of Chancery in appropriate cascs to order the actual delivery
under a contract of sale of articles possessing a special beauty, rarity or
interest, where the importance of the contract lay in the intrinsic nature
of the article to be sold rather than in its mmonrey value ; and now, under
the English Sale of Goods Acts, the Court can, if it thinks fit, order the
actual delivery of any specific and ascertained goods contracted to
be sold. .

I suggest, Mr. President, that the present case is eminently one in
which there can be no real or adequate remedy short of carrying ont the
intention of the peace treaties and referring the disputes which have
arisen to arbitral commissions. It is true that since we are in the inter-
national, not the domestic, field, specific performance of the obligations
of the former enemy Governments cannol lechnically be decreed, because
there is no mecans of compelling them to carry out these obligations or
1o appoint their respective commissioners ; but that is no reason for
failing to take such other action as is possible and would tend to achieve
the same result, namely fo procure a decision on these disputes.

Now, this is the very position which we find under many, if not most,
systems of domestic law in relation to the performance of contracts to
resort to arbitration. There equally the Court will nol, because in fine
it cannot, compel & recalcitrant party to nominate an arbitrator. What
it will do i3 io appuint the arbitrator itself on the application of the
other parly. Alternatively, as in England, the taw ilsclll makes proviston
for the case by authorizing the willing party’s arbitrator to proceed
alone and to give an award which is then binding on both parties.

This practice, which prevails in England and elsewhere, is precisely
that which we contend should be followed in the present case. I suggest
that the Court has power to follow it under Article 38, paragraph ic)
of its Staluic, which entitles it to apply “‘the general principles of law
recognized by civilized nations”. This clearly includes principles of
domestic law if of a general character, and their application is specially
called for where existing rules of international law may not be wholly
adequate. Indeed, T suggest that the whole tenor of Article 38 of the
Court’s Statuie is directed against the Court being deprived of the means
of rendering a decision on account of the abscnce of any obviously and
directly applicable rule.

In the domestic sphere, none of this gives rise to any serious difficulty,
and in the international sphere T suggest lhat cqually such difficulties
of a practical character as may result from the absence of the arbitrator
or commissioner of one of the parties are not insnperable either. Reference
to these difbculties was made in paragraph 25 of the United Kingdom
Written Statement, and a solution was suggested in paragraph 28 of
that statement. The matter is also discussed on pages 28 and 2g of the
United States Written Slatement, in Document sof171.

1t is clear in any case that there is nothing new about these practical
dificnities in the international field. They have occurred whenever,
after a tribunal has been constituied, Lhe arbitrator or commissioner
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of one of the parties is withdrawn, or faiis or refuses to attend, and they
are of exactly the same characler; yet these difficulties have not
prevented the tribunals concerned from continuing to function and
from giving decisions. The relevant cases are very fully gone inte on
pages 22-28 of the United States Written Statement, and are alluded
to in the footnote to pages 67-6g of the United Kingdom statement,
with particular reference to the very striking Lena Goldfields case.

1 shall not, thercfore, go over this ground again, bui it is worth
noticing that in some of these cases—ior instance, those known as
the Sabotage cases between the United States and Germany- the
objections of the withdrawing or defaulting State, Germany, were
specifically founded on the argument that 2 mixed commission required
by its nature the presence of commissioners of both countries. The
rémaining commissioners, however, including the umpire, held that
the retiremment of the German commissioner did not render the com-
mission functus officio, and did not deprive it of the power to decide the
question at issue. It was observed in that case that the only motive
for the withdrawal “was to prevent, if possible, a conclusion from
being rcached, or to render the award invalid shiould one be made”.
Now, that applies precisely to the present case, where the former enemy
Governments refusc even to appoint their commissioners. As I suggested
earlicr, it is really a case of the revocation by these Governments of
a consent already given by them, which would necessarily be invalid,
and ought not to be allowed to prevent a decision being reached by such
means as are possible.

Equally, it was observed in the Sabotage cases that if, by withdrawat,
a commissioner could “defeat the very purpose for which the commis-
sion was constituted under the treaty ... such a result would make
a mockery of international arbitration™, That is precisely what we say
will be the result, a mockery of international arbitration, if Lhe mancen-
vres of the three forner enemy Governments in the present case have
the consequence that peace treaty commissions cannof be constituted
and no decisions can be rendered.

{n this connexion 1 should like to recall and refer once more to the
general remarks which T made al the beginning of my present state-
ment, and T should like to add this to those general remarks. For my
part, | cannot regard the present case as one in which the Court has to
perform an operation in the nature of lex ferend!, It is rather a question
of extending into the international ficld a principle already well recog-
nized in the domestic field and under many systems of domesiic law.
Even in the international field, it is really only a question of applying
to a new situation principles already wellestablished in the case of
analogous situations which have arisen in the past, where members of
internalional commissions or tribunals are withdrawn or fail to take
pact in the proceedings. I would ask the Court to bear this point specially
1n mind, for I think it is a very important one in the novel and unusual
circumstances of the present case. ’

1 come to the final scction of my statement. As the representative
of the United States pointed out in hig remarks yesterday, the importance
of this matter for the future of internaiional arbitration is well illustrated
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by the facl that the present case and the issues which it raises are referred
to in the report on arbitration procedure furnished by Prof. Georges
Scelle to the International Law Commission now in session at Geneva,
which is charged by the Assembly ol the United Nations with the task
of producing a code on that subject. Prof. Scelle, who is well known to
the Court, and whose erudition and balanced judgment are familiar to
us all, takes a line which supports very strongly the view which [ am
now advocating. His remarks have already been quoted by the repre-
sentative of the United States, so that I shall not quote them again,
but, bricfly, he has no deubt that juridically the failure of one party
to co-operate in carrying out the prescribed procedure for arbitration
vught not to deprive the other party of his right to an arbitral scttlement.
He points out that Freach law guarantees this right ; and, as we kuow,
other systems of domestic law do the same. In the international field,
however, Prof. Scelle foresees certain difficulties of a practical and
political order in the application of a similar principle, but he adds that
he does not consider these objections entircly convincing or insuperable,
or that they should be allowed to override the clear juridical position.

Prof. Scelle then goes on to expound his solution of the problem.
His solution consists of introducing certain specific clauses into arbitra-
tion agreements, the chief of which for our present purposes would
read as follows: i

“1f one of the parties by systematically abstaining obstructs
the operation of the procedure laid down in the said articles, the
missing arbitrators shall be appointed by the President of the
International Court of Justice in accordance with Article 23 (3)
of the said general act. The tribunal so constituted shali hear the
case and its judgment shall be binding.”

With this proposal | respectfully agree, but, of course, it can only
as such apply to the future, to arbitration agreements or arbitration
clauses in ireaties which are drawn up al some time hercafter. What
of the past ? Because, as we Xnow, arbitration clauses have not hitherio
made express provision for this type of case. Generally speaking, as
we noticed earlier, it has hitherto becn thought unnecessary, where a
clause clearly obliged the patties to go to arbitration and to take certain
steps for setting up the tnbunal or commission, to provide also for what
was to happen if these steps were not taken, since it has been generally
assumed, and correetly before the present case, that there could be no

-question of refusing to co-operate in the setting up of the tribunal
where o manifest dispute cxisted concerning the interpretation or
application of the relevant treaty clauses, and the treaty provided that
such a dispute was to be settled by arbitration,

Nor, 1 suggest, can any salisfactory solution be found by implying
or reading info arbitration clauses an obligation to arbitrate about
whether an obligation to arbitrate exists; for the party which denies
the primary obligation to arbitrate will almaost certainly deny the
secondary obligation to arbitrate about whether the primary obligation
exists. This will lead to what mathematicians call an infinite regress, like
a story about the man who telis a story about a man who tells a story,
or like a play within a play within z play—but oo every stage the action
15 the same, a refusal to co-operate in seiting up any commission or
arbitral tribunal.
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The only real remedy therefore les in giving the party who is ready
10 go to arbitration the faculty to constitute the tribunal or commission
independently by such means as are available in the circumstances
within the scope of the arbitration articte, and the right to obtain a
valid decision from it. This is what domestic law does, and it is what
Prof. Scelle, in effect, suggests should be specifically provided in future
arbitration clauses. It is equally what my Government suggests should
comstitute the correct inferpretation und application of existing arbitra-
tion clauses, the true inteation of which such an interpretation would
certainly represent, but which have never hitherio contained any cxpress
provision on Lhe subject, because it was never imagined that they could
be interpreted in such a way as to reader such express provision
necessary.

As | said a moment ago, Lhis is not in our view a case of lex ferendi,
To legislate would be improper for the Court, or for any Ceurt ; but to
interpret and apply existing principles to new facts, that is proper for
a Court. Ii is, indeed, onc of the main functions of Courts, and in this
function lies a large part of their great value to the community. If, in
the present case, the Court considers that existing principles de not go
far enough 1o enable it to answer the present questions in the affirm-
ative, that will be one thing ; but if this is not so, and if the Court
thinks that existing principles can be extended in the required manner,
then [ respect{ully submit that the Court need not be deterred from
giving affirmative answers by any feeling that in so doing it will be going
beyond its province as a Court.

I have finished, Mr. President, and 1 make my formal submissions
to the Court as follows:

Oun the third question 1 say this : that if one of the parties to a dispute
under the relevant clauses of the peace treaties fails to appeint his
representative to the approprite treaty comumission, the Secrelary-
General of the United Natlions 1s authorized to appoint the third member
of the commission upon the request of the other party to the dispute.

O the fourth guestion we say this: A freaty comnission composed
of the representative of one party and of the third member appeinted
by the Secretary-General of the United Nations would constitute a
commission within the meaning of the relevant treaty articles, competent
to give a definitive and binding decision in any dispute coming within
the scope of those articles. )

I thank the Court.








