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INTERNAT TONi1L COURT3 OF JUST ICE 

In te rprc ta t ion  of Peace Troaties with Bulgaria, 
Hwigaqr  cd Romania. 

~ S ta tment  by Nr. BenjamLn V, Cohen (u.s.) 

The Hague, 1st March, 1950, 

On t h e  second day a f  t h e  public  s i t t i n g  in t h e  advisary case con- 
cerning t h e  I l i terprs ta t ion o f  Peace Treaties with Bulgaria, Hungary and Romnia, 
t h e  Court heard a s t a t e m ~ n t  delivered on behalf  of t h e  Unitad Sta tes  of America 
by Mr. Benjamin V. COHEN. 

In. h i s  statement, Th. Cohen, - t h e  f i rs t  U,S. rcpresentative to appear 
before t h e  Court - strongly upheld the  r i g h t  o f  the  United Nations t o  concern 
i t s e l f  w i t h  the  observance o f  hunan rights i n  t he  t h r e e  c o u t r i e s  concerned, 
both d e r  t h e  provlPsions of t h e  Charter and the  Peace Tkeaties. The deep 
indignation,  he said,  t h a t  hâd been aroused throughout t h e  world by reports of 
t h e  suppression of human r i g h t s  and fundamental freedoms in certain Balkan 
corntries c lear lp  showed a situation t h a t  was likely t o  impair the  general 
welfare and friendly relations among nations. The future of t h e  United Nations, 
he dontlnued, may weU.  depend upon i t s  a b i l i t y  t o  promoke .respect for human 

$); 
r i g h t s  and t o  develop effective procedures of peaceful settlment. . 

Mr. Cohen said t ka t  del iberately and not by accident had t he  States 
formerly a l l i e d  with Germny been required to undertake, a s  an international 
ob l iga t ion ,  t o  prol8ct and safeguard the  fundamental freedoms and human rights 
of t h e i r p e  S. These S t a t e s  bad s o l e m l y a n d ~ o t ~ i n g l y u n d e ~ a k e n  t h i s  3 ob l iga t ion  i n  eace Treaties, In support of this $5, Cohen quated a statemant 
by the former U.S. Secretary o f  St@e Byrnes, who testifying before t he  United 
S ta tes  sonate Cornmittee on Fore ign  Relations had said - d t h  respect t o  t h e  
r a t i f i c a t i o n  o f  t h e  Peace Treat ies :  

l ' P t  seemed to us des i rab le  t ha t  t rea t ies  constitute as fa r  as possible a 
settlement of a l 1  quest iorsar is ing out of  the w a r  and t h a t  methods be provided 
which would enable disputes arising in regard to t h e  interpretation o r  execu- 
tion of t h e  t rea ty  provisions t o  be speedily resolved. 

I1We encountered some difficulty - 1 would Say we encountered great 
difficulty - In reaching agreement on a procedure for settling disputes, but 
a formula was ul t imately  found which 1 bel ieve  w i l l  f u m i s h  a satisfactory 

e basis f o r  t h e  ultisnate r e s o l u t i o n  o f  those questions which cannot be 
resalved by b i l a t e r z f  negotiati~n,~~ 

Mr. Cohen revoaled tha t  diplomatic exchanges concerning hwnan r i g h t s  hnd 
taken place between The United S t a t e s  and t h e  t h r a e  S ta tes  concerned Long 
before t h e  effect ive date  of t h e  Traaties of Peace.Already when t h e  Bulgarlan, 
Hungarian and Ramanian Governments were subject t o  t h e  armistice regimos, t h e  
United Sta tes  had found it necessary on t h e  basis of t h e  Yalta decisions t a  
make d i p l o m t i c  representa t ions  with regard to t h e  a c t i o n s  ol these Governments 
in c u r t a i l i n g  t h e  f reedoms o f  t h e i r  people. 

When these Treaties came before the  United States Scnlite, the re  was 
some quest ion whether  they should be ratified because of t h e  cantinuing f a i lu re  
o f  these Eovernments to respect t h e  h w n  r i g h t s  of t h s i r  geoples. Former 
Secretary of S t a t e  Byrnes urged r z t i f i c a t i o n ,  stating, i n t e r  a l i a :  

tlOnly through t h e  conclusion of a definitive peace can t h e  ex-enmy s t a t e s  
resume t h e i r  sovercign r i g h t s  and thereby accept  full responsibiiity f o r  , 

t h e i r  own a c t s  i n  t h e  future.11 

I and again: 

"Other benefits  granted t o  t h e  people of t he  ex-enemy s t a t e s  assure t h e  
maintenance of t h e i r  bas ic  h m n  rights and fundamontal freedoms. These 
clauses constitute an in te rna t iona l  obligation i n d  assure o t h e r  s t a t e s  
t h a  r i g h t  t o  soc t o  it that the? are  maintained.I1 

Since ,. , 



Sirice the  coming i n t o  effect of  t he  Peace Treaties, t he  United 
S ta tes  has been Ynpelled t o  point  out repeatedly t h e  continued f a i lme  of 
the  Governments of  Bulgaria, Hungary and Romnia t o  confom tkeir pol ic ies  
t o  t h e i r  newly assurned in te rna t iona l  obligations, 

As a first step, in i t s  notes of April  2, 1949, t he  Gavement 
o f  ' t h e  Unitod Sta tcs  proceeded formally- t o  charge t h e  Governments of Bulgaria, 
Mu~gary and slomanla ~ 5 t h  s;rs2; cmatic and del iberat  e vio la t ions  o f  t he  
respective clauses of t h e  Feace Trcatics obligating them t o  securc to their 
peoples t h c  cnjoyment of human r ights  and fundamental freedoms. The United 
Statos Goverment s e t  f o r t h  by way of i l l u s t r a t i o n  specific charges of  such 
%olati)s and rcqucsted t ha t  rcmudial measurcs be taken by the t h ree  
Governmcnt S. 

The Govcmments o f  Bulgaria, Hungary and Romnia in t h l t i r  rcpLlos 
dolivcred in April 1949 rcjcctcd t h e  United States charges, Thcy a f f imed  
that they had'fully cornplicd wi th  the '  Pcaco TraaZ<es, assar t ing  that under 
t h c  P ~ a c e  Vcatics thoy wcre obl igatcd  to takc masures against Fascist 
a c t i v i t i a s  and suggestkg tkt it ~ m s  agauist such neasures t h a t  t h e  United 
S t a t e s  was protcs t ing,  Thq n l k o  indicatod thnt they considered t h e  a c t i o n  
o f  t h c  United S t a t c s  in making thc  charges to cons t i tu tc  an unwarrantcd 
interfcrence in t h e i r  domestic affnirs, 

Th3 d i p l o m t i c  efforts having'provod a fsilure, the  United Sta tes  
on 31 May, 1949 irivokcd the Treaty Airticlcs providing for the scttlement 
of such disputes bg t h e  Hcads of Dip lomt ic  lissiors of t h e  United Kingdom, 
Soviet Union and Unlkcd Sta tcs  In Sofia, Budnpost and B u c h ~ r c s t ,  

The UnitCld Kingdom exprcssed willingnos~ to comply with t h i s  requcst, 
The SovioL Goverment, howcver, doclined, in a note  o f  Il June 1949, to 
authorixe its represontativcs t o ,d i scuss  t h e  mattcr. It mpresscd the v i c w  
t h a t  thc three  formlrr cncmy countrics were strictly f u l f i l l i n g  t h o i r  
obl igat ions  undcr t h e  P a c e  Treatics and thnt t h e  mmsurcs cornplaincd of not  
only d i d  no t  v i o h t e ,  but were di rected t o m r d  the f u l f i ' l n i e n t  of ,  t he  P ~ a c e  
Treaties. Eiorcovcr, t h e  Sovict Goverment chlmed, thcse  rneasures wcre 
? d i t h i n  t h @  domestic compatcncc of tkcse countrles cs soveretgn s ta tes .  

In an c f f o r t  t o  persuado t h e  Sovic t  Union t o  rcconslder i t s  rcfusnl 
t h e  United S t a t e s  y o l n t ~ d  out ,  in a fur tker  n o t e  t o  thc USSR d ~ t e d  June 30,1949, 
thqt t he  existence of disputes bctwzm t h c  Unitod States  end t h e  three  former 
enenry Governments cannot bc qucstionsd siiicc! th¢ Unitcd S ta tes  h s  charged 
them w l t h  violat ions  of Yeace T r o ~ t i c s  and Lhey have rcplicd a s s e r t k g  t h a t  
t h e i r  actions do not const i tu to  such violations.  The United Sta tos  f u r t h e r  
pointed out  tht t h e  f u l f i l m c n t  o f  intcrna 'cionzl  t rea ty  obligations cannot 
be considcrcda purclydomestic offair. I rzn.replyl :a t ;d  July 19, 1949, the. 
Soviet  Union rofuscd t o  modify its pos i t ion ,  

On 27 July, 1949, Bulgarie nddresscd n nota t o  the United States  
se t t ing  fortb t h e  provisions in t h c  Bulgarian Constitution designed to gunrantee 
t h e  observc?nce of the obl iga t ions  zrising out of the human r i g h t s  clause of the 
Peacc Treaty. The Bulgarian Govcrnmsnt r c s t a t e d  i t s  vicw t h n t  t h e  measures 
complained of in t h e  Unlted S t a t e s  notes werc t a k m  in execution of other  
Peacc Trca ty  provis ions ,  It asçertad tmt t h e  procecdings in t h e  13ulgarisn 
cour t s  and aclmii?istrztive ngencics could not  be mda mbject  f t h e  Peace 
Treaty procedurcs and denied t h a t  t? dispute cxLs.ted, 

Whcn more thnn two months had elcapsed and t h e  disputos remajned 
unresolved by thc Hcads of ?fission, kha UnLtcd S.tates found it necessary 
to invoke the. addition21 Fcnce Trcaty procodure f o r  th2  establishment of 
Treaty Commissions t o  sebtle t h e  disputes. On 1 August 1949, t h e  United 
S t a t e s  requested Bulgnrin,  Hungary and Romnia to j o i n  w i t h  it in nzrrdng these 
Commissions. The theue Governmcnts re jec tcd  t h i s  request in t h e i r  notes 
dated 26 August, 1 September and 2 September 1444, respectively in which they 
reaff Lmed t heir prevlous posit ions , 

On 19  Septomber 1949 t h e  Unit;.d Statès addrcssed fur ther  notes t o  
thc Goverwnants of Hungary, Bulgari?, and Roma~ia i- which l t  restate'd i t s  view~ 
on t h e  disputed issues cmph2sizii-ig t h a t  t k c  Treaty provisions regarding tho 
eliraincition o f  Fascis t  a c t i v i t i e s  cnnnot be utilizcd as a cloak f o r  t h e  



denial cf fundamental f reedoms specif i e d  in t h e  human rights clauses' of t h e  
Treaties. The United Sta tes  Goverment f u r t h e r  announced t h a t  it would have 
recourse t o  a l 1  appropriate measures f o r  securing t h e  cornpliance by the 
three Governments w i t h  their obl igat ions  under t h e  human rights ciauses and 
under the disputed A r t i c l e s  o f  the  TreaLies, 

In a further note t o  t h e  United Sta tes  date& October 27, 1449, the 
Hungarian Goverment reaf f imed i t s  p r i o r  pos i t ion  and repeated t h a t  it had 
a c t e d  in cornpliance w i k h  t he  Treaty provisions requir ing t h e  ellinination o f  
Fasc i s t  activities. 

' On 5 January 1950 t h e  United States advised t h e  three GDverments 
t h a t  )Ir, Edwih il, Dickinson was designated as  t h e  United States  representa- 
t i v e  i n  t he  propesed T ~ e a t y  Commissions, A t  the same t h e  t h e  United S t a t e s  
requested t h e  three  Governments to designate t h e i r  representatives f o r t h e t h  
and enter into cansultations knmiediately with .the United States Goverment 
through the American Ministers accreditsd to thcm wikh a v iew to t h e  
appointment o f  the t h i r d  membera of t he  ~ o d s s i a n s ,  

On January 17, 1950 t h e  Hungarian Goverment replied commenting 
on t h e  fallure of t he  United Sta tes  t o  appoint  i t s  representative on t h e  
Treaty Garnissions earl iar ,  But t he  EEungarian Governent reasserted tha t  no 
dispute concerning t h e  interpretation o r  exedution of t h e  Peace Treaty 
existed wd dech red  again t h a t  it would not take part  in t h e  Treaty 
Commission the establishment of which it consldered unnecessaly, 

Surisdiction of the C o u ~ t .  

JJlr, Cohen then stated t h a t  in the  v lew  of t h e  United States there 
was no doubt of t h s  j u r i s d i c t i o n  o f  t h e  Court or of the  propriety of  t h e  
Court t o  exereise i t s  jurisdiction in t h i s  matter ,  

- 

The Char t e r  (in A r t i c l e  9 6 )  and t h e  Statute of t h e  Court (in 
A r t i c l e  65) were e x p l i c i t ,  he said, in conferring ju r i sd ic t ion  on the  Court 
t o  give  an advSory opinion at t h e  request of  t h e  General Assembly on any 
l ega l  quest ion,  For t h e  making o f  such request by the Assernbly t he  Charter 
and the Sta tu te  require nei tber  u n a n h . i t  nor the consent of S t a t e s  which 
may be specially cohcerned. - 

He pointed o u t  t h a t  t he  S ta tu te  of t h e  present Coufi c lear ly 
recognises t h e  Charter as an independant source of ju r i sd ic t ion  in addition 
ta t h e  ju r i sd ic t ion  conferred by ordinamy t s e a t i c s  and conventions whichare  
binding only an the  par t ies  thereto.  The Charter is something more than 
a mere t rea ty  o r  convention be tw~cn  t h e  par t ies  thereto ,  Mr. Cohen said. 
It is t h e  constitution of  t h e  in te rna t iona l  comrmirrity, 

Mr. Cohen then  quoted precedents to prove that the ob l iga t ions  
respecting human r i gh t s  which t h e  Gavernments of Bulgaria, Hungary and 
Romaniâ assurned under the  Paace Treeties a r e  n o t  matiers essentially w i t h i n  
t h e  domestic j u r i s d i c t i o n  of t hose  States.  On t h e  contrary, he said, tbose 
ob l iga t ions  have deliberately been made ob l iga t ions  essentialiy of inter- 
national concern. Thcre is no provision in the Charter and no principle 
of  international l aw which limits t h e  treaty-making p w e r  o f  sovereign 
s t a t a s  or rclieves t h m  o f  responsibility f o r  t h e  £uLfi.Lmmt of their treaty 
obligation.  Nor is there  any provision in t h e  Charter or  p r b c i p l e  o f  
internation21 law which would deprive the Court or any  o t h e r  appropriate 
i n t e rna t i ona l  tribunal of  its jur isdict ion on the ground that an alleged 
exception of domestic j u r i s d i c t i o n  prevails over t r ea ty  ob l iga t ions  between 
t h e  par t ies .  Zn no event can a mere advisory o p i n l m  by t h e  Court on t h e  
questions submitted rcgarding t h e  Peace Tseaties be deemed in any way an 
in tervent ion in rmtters essentially within t h e  domestic j u r i s d i c t i o n  of t he  
s t a t e s  concerned, The Court" advice on thsse questions will not aven 
inwlve  a determination whether any o f  t h e  rnatters cornplaineci o f  is o r  is not 
essent ial ly  w i t h i n  the  domcstic j u r i s d i d i o n  o f  t h e  S t a t e s  concerned o r  a 
determination of  what woufd be t h e  e f f ec t  of such a fjnding on t h e  disposi-  
tion of any c l a h . .  Such determinations under t h e  Trcaties are  left to t h e  
Treaty C o d s s i o n s .  



Mr, Cohen then continued t o  giwe evidence to show why in the  
opinion o f  t h e  United Sta tes  there  a r e  no reasons which ahould deter t h e  
Court from exercising its j u r i s d i c t i o n  by answerlng t h e  questions submitted 
by t he  General Assembly. He d e a l t  pa r t i cu l a r l y  thsi th t h e  f i rs t  and second 
questicn before t h e  Court, and in conclusion u ~ g e d  the Court to glve in i t s  
advisory opinion, an af f i rmat ive  afiswer t a  bo th  quest ions,  namely t h a t  a 
dispute  exists and t b a t  t h e  Govemen t so f  &Lgaria, Hungary and Ramania 
are under an obl igat ion t o  carry out  t h e  Feace Treaty provisions f o r  t h e  
se t t l emen t  o f  such disputés; including t h e  agpaintment of their representatives 
to the  Treaty Commissions, 




