I.C.J.° ' - Communiqué 50/33.
(Unofficial)

The Ldllowlng information from the Registry of the Internatlonal
Gourt of. Justice has heen communicated to the Press:

On July 18th, 1950, the Court gave its advisory ovinion on the
second nhase of the Case of the Interwretation of Peace Treaties signed
with Bulgaria, Hungary and Bomania. By Resolution of October 22nd,
1949, the General Assembly of the United Nations had submitted to the
Court for advisory oninlon the following four guestions:

"I, Do the diplomaiic exchanges between Bulgaria, Hungary and
Romanie on the one hand and certain Allied and Associated Powers
signatories to the Treaties of Peace on the other, concerning the
inplementation of Article 2 of the Treaties with Bulgarla and
Hungary and Article 3 of the Trcaty with Romania, disclose disputes
subject to the provisions Br the setilement of dlsputes contained
in Article 36 of the Treaty of Peace with Bulgaria, Article 40 of
the Treaty of Peace with Hungary and Article 38 of the Treaty of
Peace with Romania?n

In the event of an affirmative reply to Question I:

"II. Are the Governments of Bulgaria, Hungary and Rowmania
obligated to carry out the provisions of the Articles referred to
~in Question I, including the orovisions.for the appointment of
their representatives to the Treaty Commissions?"

In the event of an affirmative reply to Question II and if within
thirty deys from the date when the Court delivers its opinion,
the Governments concerned have not notified the Secretary-General
that they have appointed their representatives to the Treaty
Commissions, amithe Secretary-Guncral has so advised the Inter-
‘national Court of Justice:

"III, If one narty fails to aopoint a representative to a
Treaty Commission under the Troaties of Peace with Bulgaria,
Hungary and Homania whore that party is obljgated to appoint a
representative to the Treaty Commission, is the Secretary-General
of the United Hations authorized to anpoint the third member of -
the Commission unon the request of the other perty to a dispute
according to the -rovisions of the respective Treaties?"

In the event of an affirmative renly to Question III:

"IV, Would a Treaty Commission composed of a representative
of one party and a third member appointed by the Secretary-General
of the United Nations constitute a Commission, within the meaning
of the relevant Troaty articles, competcnt to make a deflnltive

7 binding decision in settlement of a dispute?

On March 30th, 1950, the Court answered the first two auestions
by saying that diplomctic exchanges disclosed the existence of disputes
subject to the Treaty provisions for the settlement of disputes and

“thet the Governments of Bulgaria, Hungary and Romania were under obligation

to appeint their represocntatives to the Treaty Commissions,

On lay lgt 1950, the Acting Secrutary—Goncral of the United Nations
notified the Court that, within 30 days of the date of the delivery of
the Courtt!s Advisory Opinion on the first two questions, he had not

m-recelved_lnformatlon thatl any onc of the three Governments concerned
‘had appointed its represcntative to the Treaty Commissiors,
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On June 22nd, 1950, the Govcernment of the United‘States of America
sent a written statement. The United Kingdom Government had previously

. gtated its views on Ouestions IIT and IV in thb written statement sub-

mitted during the first phase of the case,

At DUbllC sittings held on June 27th and 28th, 1950, the Court
heard oral statements submitted on behalf of the Sucretary-Geaeral of

the United Nations by the Assistant Secretary-General in charge of the

Legal Department and on behalf of the Government of the United States
of America and of the Government of the United Kingdom,

"In its opinion the Court said that, although the literal sense
did not complstely exclude the possibility of appointing the third
member before appointing both national commissioncrs, the natural and
ordinary meaning of the term requircd that the latter be appointed
before the third member, This clearly resulted.from the scquence of
cvents contemplated by the Article. Moreov.r, it was the normal order
in arbitration practice and, in the abscnce of any express provision
to tne contrary, there was no rcason to suppose that the partics wished
to depart from it, ' .

The Secretary-General's power to appoint a third member derived
solely from the agroement of the narties, as expressed in the disputes
clause of the treaties.,. By its very nature such a clause was to be
strictly construed.and could be zpplied only in the case expressly
nrovided thereby. The case envisaged in the Treaties was that of the
failure of the parties to agree upon the sclection of the third member
and not the much more scrious onc of a complote refusal of cooneration
by one of them, taking the form of refusing LAs) appoint its own Commissionen

A changc in the normal s¢quence of appointments could only be
Justlflod if it were shown by the attitude of the parties that they
desired such a reversal to facilitate the constitution of Commissions
in accordance with the terms of the Troaties. But such was not the
oresent case, In these clrcumstances the appointment of the third
member by the Secretary-General, instead of bringing about the con-

‘stitution of a three-member Comm1951on orovided for by the Trocaties,

would result only in the constitution of a two-momber Commission, not 4
the kind of Commission for which the Treaties had vrovided, The .
opposition of the one ncotional Commissioner could JTCVLnt the Commission
from reaching any decision. It could decide only by una nimity, whereas
the disputes clausc provided for a majority decision. There was no
doubt that the decisions of a two—mcmbcr-Commission, one of which was
designatced by one party only, would not nave the same degree of moral
authority as those of a thrue-membor Commission,

In short, the Scecretary-Gencral would bo authoriéud to proceed
to the appointmont of a third member only if it were possible to con~
stitute a Commission in conformity with the Treaty »rovisions,

The Court had declared in its Opinion of March 30th that thoe
Governments of Bulgeria, Hungary and Romania were under an obligation
to appoint their representative to the Trcéaty Commissions. Refusal to
fulfil a Treaty obligation would involve intcernctional responsibility,
Nevertheless, such arefusal could not alter the conditions contemplated
in the Treaties for the exercise of the Sceretary-General's power of
appointment, -~ These conditions were not present in this casc and their

. lack was not supplied by the fact that their absence was due to the

breach of a Treaty obligation, The fallure of machincry for settling
disnutes by reason of ths practical impossibilidy of creating the

-Commission provided for in the Treaties was one thing; intornational

reswénsibility anothoer. One could not remedy the breach of a Treaty
obligation by creating a Commission which was not the kind of

Commission <.
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Commission contemplated by the Treaties. It was the Court's duty to
interpret Ircaties, not to revise them,

Nor could the principle that a clause must be interpreted so as to
give it practical effect justify the Court in attributing to the provisions

a meaning which would be contrary to their lotter and snirit.

The fact that an arbitration commission may make a valid decision
although the original mumber of its members is later reduced, for instance,
by withdrawal of one of the arbitrators, did not permit drawing an
analogy with the case of the appointment of a third member by the Secretary-
General in circumstances other than thosc contemplated in the Treaties,
because this raised nrecisely tho qucstlon of the 1n1t1;1 validity of
the constltutlon of the Commission.

Nor could it be said that a nvgative answer to Question IIT would
seriously. jeopardize the future of the many similar arbitration clauses
in other tresties. = The practice of arbitrstion showed that, wherecan

~draftsmen of arbitration conventions often took carc to provide for the

consequences of the inability of the martics to agree upon the appoint-
rent of 2 third member, they had, epart from exceptional cascs, re-
frained from contemploting the possibility of a refusal by a porty to
appoint its own Commissioner. The few Treaties conbtaining cxpress
nrovisicons on the matter indicated that the signetory States in those
cages folt the immossibility of remedying the situation simply by way
of interpretation of the Treatiss, In fact, the risk was a small one
as, normally, each sarty hed a direct 1nterest in the appointment of
its Comnissioner and must, in any case, be presumed to observe its
Treaty obligations. That'this was not s0 in the »rescent case did not
justify the Court in eX2ieding its judicial function on the pretext of
remedying a default for the occurrence of which the 1rvatles had made
no provision,

For thosc reasons the Court decided to answor GQuestion IIX in
the negative and therefore it was not nccessary for it to consider
Guestion IV,

The Court's answer was given by 11 votes to 2,

Judge Krylov, while Joining in the conclusions of thc Opinion end
the general line of argument, declared himself unable to concur in the
reasons dealing with international rcsponsibility as, in his eopinion,
this problem went beyond the scope of the question put to the Court.

Juagcs Read and Azevedo appended statements of theoir dl%sontlng
opinions,

The Hogue, July 18th, 1950,






