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131
SECTION C. — EXPOSES ECRITS
SECTION C.—WRITTEN STATEMENTS

PREMIERE PHASE
FIRST PHASE

1. WRITTEN STATEMENT SUBMITTED BY THE
GOVERNMENT OF THE UNITED STATES OF AMERICA
UNDER ARTICLE 66 OF THE STATUTE OF THE COURT

AND THE ORDER OF THE COURT
DATED DECEMBER! 7, 1949

I. PRELIMINARY

A. Iuitial Resolution of the General Assembly

The General Assembly of the United Nations, by its Resolution
approved April 30, 1949, referred to the fact that one of the pur-
poses of the United Nations is the promotion and encouragement
of respect for human rights and fundamental freedoms for all, and
to the fact that the Governments of Bulgaria and Hungary had
been accused, before the General Assembly, of acts contrary to
the purposes of the United Nations and to their obligations under
the Treaties of Peace to ensure to all persons within their respective
jurisdictions the enjoyment of human rights and fundamental
freedoms. and expressed deep concern at these “‘grave accusations’.
It was noted therein, “‘with satisfaction”, that steps had been
taken by several States signatories to the Treaties of Peace with
Bulgaria and Hungary regarding these accusations and expressed
the hope that measures would be diligently applied, in accordance
with the Treaties, in order to ensure respect for human rights
and fundamental freedoms. The General Assembly by the Reso-
lution further most urgently drew the attention of the Governments
of Bulgaria and Hungary to their obligations under the Treaties
of Peace, including their obligation to co-operate in the settlement
of these guestions; and decided to retain the question on the
agenda of the Fourth Session of the General Assembly. (Resolution
272 (III), April 30, 1949.)

B. The “human-rights” Articles of the Treaties of Peace

Article 2 of the Treaty of Peace with Bulgaria reads:

“Bulgaria shall take all measures necessary to secure to all
persons under Bulgarian jurisdiction, without distinction as to

. 1 Should be Noevember. [Note by the ifagist}'nr.]
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race, sex, language or religion, the enjoyment of human rights
and of the fundamental freedoms, including {reedom of expression,
of press and publication, of religious worship, of political opinion
and of public meeting.”

Article 2 of the Treaty of Peace with Hungary reads :

“1, Hungary shall take all measures necessary to secure to all
persons under Hungarian jurisdiction, without distinction as to
race, sex, language or religion, the enjoyment of human rights
and of the fundamental freedoms, including freedom of expression,
of press and publication, of religious worship, of political opinion
and of public meeting.

2. Hungary further undertakes that the laws in force in Hungary
shall not, either in their content or in their application, discriminate
or entail any discrimination between persons of Hungarian nation-
ality on the ground of their race, sex, language or religion, whether
in reference to their persons, property, business, professional or
financial interests, status, political or civil rights or any other
matter.”

Article 3 of the Treaty of Peace with Rumania contains pro-
visions identical with those of Article 2 of the Treaty with Hun-

gary .
C. The “'disputes” Articles of the Treaties of Peace

Article 36 of the Treaty of Peace with Bulgaria (Article 40 of
the Treaty of Peace with Hungary and Article 38 of the Treaty
of Peace with Rumania) reads:

“1. Except where another procedure is specifically provided
under any article of the present Treaty, any dispute concerning
the interpretation or execution of the Treaty, which is not settled
by direct diplomatic negotiations, shall be referred to the Three
Heads of Mission acting under Article 35 [39 in the Treaty of
Peace with Hungary, 37 in the Treaty of Peace with Rumania ?),

L On June 21, 1946, the Economic and Social Council of the United Nations
had adopted a Resolution containing the following paragraph :

“Pending the adoption of an internaticnal bill of rights, the general prin-
ciple shall be accepted that international treaties involving basic human
rights, including to the fullest extent practicable treaties of peace, shall
conform to the fundamental standards relative to such rights set forth in the
Charter.”” (Resolutions adopted by the Second Session of the Economic and
Social Council, Journal No. 29, July 13, 1940, p. 521.)

[

Article 35 of the Treaty of Peace with Bulgaria (Article 39 of the Treaty of
Peace with Hungary, Article 37 of the Treaty of Peace with Rumania) reads :

I

1. For a pericd not to exceed eighteen months from the coming into force
of the present Treaty, the Heads of the Diplomatic Missions in Sofia [Budapest,
Bucharest) of the Soviet Unicn, the United Kingdam and the United States
of America, acting in concert, will represent the Allied and Associated Powers
in dealing with the Bulgarian Government in all matters concerning the
execution and interpretation of the present Treaty.

2. The Three Heads of Mission will give the Bulgarian [Hungarian, Ru-
manian] Government such guidance, technical advice and clarification as
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except that in this case the Heads of Mission will not be restricted
by the time-limit provided in that article. Any such dispute not
resolved by them within a period of two months shall, unless the
parties to the dispute mutually agree upon another means of
setilement, be referred at the request of either party to the dispute
to a Commission composed of cne representative of each party
and a third member selected by mutual agreement of the two
parties from nationals of a third country. Shonld the two parties
fail to agree within a period of one month upon the appointment
of the third member, the Secretary-General of the United Nations
may be requested by either party to make the appointment.

2. The decision of the majority of the members of the Com-
mission shall be the decision of the Commission, and shall be
accepted by the parties as definitive and binding.”

11. QUESTIONS BEFORE THE COURT

A. Resolution of the General Assembly reguesting advisory opinion

By a Resolution approved October 22, 1949, the General
Assembly, at its Fourth Session, referred toits Resolution of April 30,
1949, discussed anfe, whercin the attention of the Governments
of Bulgaria and Hungary were drawn to their obligations under
the Treaties of Peace, including the obligation to co-operate in
the settlement of the question ; pointed out that certain Allied and
Associated Powers Parties to the Treaties of Peace had charged
Bulgaria, Hungary and Rumania with violations thercof and had
called upon the Governments of those countries to take remedial
measures ; stated that those Governments had rejected the charges
made ; stated that the Governments of the Allied and Associated
Powers concerned had sought unsuccessfully to refer the question
of Treaty violations to the Heads of Missions in Sofia, Budapest
and Bucharest, in pursuance of provisions of the Treaties; and
stated that those Governments had called upon the Governments
of Bulgaria, Hungary and Rumania to join in appointing Commis-
sions pursuant to the provisions of the Treaties but that they
refused to appoint their representatives.

Finally, the General Assembly by its Resolution of October 22
expressed continuing interest in, and increased concern at, the
grave accusations made against Bulgaria, Hungary and Rumania. ;
recorded its opinion that the refusal of those Governments to co-
operate in its efforts to examine the grave charges with regard to
the observance of human rights and fundamental freedoms justi-
fied the concern of the General Assembly about the state of affairs
prevailing in Bulgaria, Hungary and Rumania, and stated that

may be necessary to ensure the rapid and efficient execution of the present
Treaty both in letter and in spirit.

3. The Bulgarian [Hungarian, Rumanian] Government shall afford the
said Three Heads of Mission all necessary information and any assistance
which they may require in the fulfilment of the tasks devolving on them
under the present Treaty.”
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it

had decided to submit the following questions to the Interna-

tional Court of Justice for advisory opinion :

B.

“'I. Do the diplomatic exchanges between Bulgaria, Hungary
and Romania on the one hand and certain Allied and Associated
Powers signatories to the Treaties of Peace on the other, concerning
the implementation of Article 2 nf the Treaties with Bulgaria
and Hungary and Article 3 of the Treaty with Romania, disclose
disputes subject to the provisions for the settlement of disputes
contained in Articles 36 of the Treaty of Peace with Bulgaria,
Article 40 of the Treaty of Peace with Hungary, and Article 38
of the Treaty of Peace with Romania ?’

In the event of an affirmative reply to question I:

‘II. Are the Governments of Buigaria, Hungary and Romania
obligated to carry out the provisions of the articles referred to
in question [, including the provisions for the appointment of
their representatives to the Treaty Commissions ?’

In the event of an affirmative reply to question Il and if
within thirty days from the date when the Court delivers its
opinion, the Governments concerned have not notified the Secre-
tary-General that they have appointed their representatives to
the Treaty Commissions, and the Secretary-General has so advised
the International Court of Justice:

‘I11. 1f one party fails to appoint a representative to a Treaty
Commission under the Treaties of Peace with Bulgaria, Hungary
and Romania where that party is obligated to appoint a repre-
sentative to the Treaty Commission, is the Secretary-General of
the United Nations authorized to appoint the third member of
the Commission upon the request of the other party to a dispute
according to the provisions of the respective Treaties 2’

In the event of an affirmative reply to question 111 :

‘IV. Would a Treaty Commission composed of a representative
of one party and a third member appointed by the Secretary-
General of the United Nations constitute a Commission, within
the meaning of the relevant Treaty articles, competent to make
a definitive and binding decision 1n settlement of a dispute ?””
(Resolution, October 22, 1949, doc. Af1043.)

Initial questions lo be answered
Question I is the first question to be answered by the Court,

and in “the event of an affirmative reply to question I”’, question [I

is

to be answered.
The Government of the United States does not submit a state-

ment on questions III and IV because the General Assembly
Resolution of October 22, 1949, contemplates that these latter
questions shall be answered only if replies to questions I and 1I
are in the affirmative and the Governments concerned do not
appoint their representatives to the Treaty Commissions.

It is not to be presumed that in the event the Court gives an

opinion in the affirmative on question 11, the Parties to the Treaties
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of Peace with Bulgaria, Hungary, and Rumania will fail, within
the stipulated period, to name their representatives to the Treaty
Commissions,

Accordingly, the Government of the United States of America
limits this statement to a consideration of its position with respect
to questions I and II of the General Assembly’s Resolution.

C. Merits of dispute or sufficiency of charges not before the Court

It is the view of the Government of the United States that the
substantive aspects of any dispute as to the interpretation and
execution of the Treaties of Peace, between the Parties thereto,
are by the express terms of those Treaties within the jurisdiction
of, and to be decided by, the respective Commissions envisaged
by the Treaties. The Parties to the Treaties have agreed to use
the procedures expressly provided in the Treaties for the settlement
of disputes “‘concerning the interpretation or execution' of the
Treaties. The Resolution of the General Assembly of October 2z,
1949, does not call upon the Court to pass upon the merits of the
dispute or the sufficiency of the complaints or answers. Rather,
by the Resolution the Court is requested to give an advisory opinion
on (1) whether the diplomatic exchanges between Bulgaria, Hun-
gary, and Rumania, on the one hand, and certain Allied and
Associated Powers signatories to the Treaties of Peace, on the
other, concerning the human-rights provisions of the respective
Treaties ““disclose disputes subject to the provisions for settlement
of disputes” contained in the respective Treaties; and, in the
event the answer to question (1) is in the affirmative, (2) whether
the Governments of Bulgaria, Hungary, and Rumania are obligated
to carry out those articles of the respective Treaties, including
the provisions for the appointment of their representatives to the
Treaty Commissions.

Inasmuch as the Court’s replies to the questions before it under
the Resolution do not include the merits or any investigation into
the facts, the difficulties which deterred the Court from giving an
advisory opinion on the Status of Eastern Carelia are not here
present. (Advisory Opinion, July 23, 1923, Series B., No. 5.} In
that instance the Council of the League of Nations had, on April 21,
1923, by Resolution, requested the Permanent Court of Inter-
national Justice to give an advisory opinion on a question involving
the merits of a dispute between Finland and Russia (not then a
member of the League of Nations) as to the effect on the autonomy
of Fastern Carelia of a Declaration annexed to the Treaty of
Dorpat, signed October 14th, 1920. In declining to pass upon this
substantive question, the Court stated:

“ ... The question whether Finland and Russia contracted
on the terms of the Declaration as to the nature of the autonomy
of Eastern Carelia is really one of fact. To answer it would involve
the duty of ascertaining what evidence might throw light upon
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the contentions which have been put forward on this subject
by Finland and Russia respectively, and of securing the attendance
of such witnesses as might be necessary. The Court would, of
course, be at a very great disadvantage in such an inquiry, owing
to the fact that Russia refuses to take part in it. It appears now
to be very doubtful whether there would be available to the
Court materials sufficient to enable it to arrive at any judicial
conclusion upon the question of fact : What did the parties agree
to? The Court does not say that there is an absolute rule fhat
the request for an advisory opinion may not involve some inquiry
as to facts, but, under ordinary circumstances, it is certainly
expedient that the facts upon which the opinion of the Court is
desired should not be in controversy, and it should not be left
to the Court itself to ascertain what they are.

... The question put to the Court is not one of abstract law,
but concerns directly the main point of the controversy between
[Finland and Russia, and can only be decided by an investigation
into the facts underlying the case. Answering the question would
be substantially equivalent to deciding the dispute between the
parties.” (Ibid. 2S-2q.)

Not only is the Court not asked to pass on the merits of the
dispute or the truth of the charges made, but it is also not asked
to determine whether the charges made, if established, would be
sufficient to justify a Treaty Commission in finding a violation of
the Treaty. All the Court is asked to determine is whether the
diplomatic negotiations disclose a dispute which may properly
be brought before a Treaty Commission. It is for the Commission
to determine the sufficiency of the charges made and what, if any,
further consideration they merit.

D. Diplomatic exchanges between the Government of the Uniled
States and the Governments of Bulgaria, Hungary and Rumania
disclose important and substantial disputes

On September 20, 1949, the United States Representative to
the United Nations transmitted to the Secretary-General of the
United Nations copies of the notes transmitted through the diplo-
matic channel between the Government of the United States,
as onc of the Allied and Associated Powers party to the Treaties
of Peace with Bulgaria, Hungary and Rumania, and the Govern-
ments of those countries. In its notes, the Government of the
United States charged those Governments with violations of the
“human-rights’ Articles of the respective Treaties of Peace and
invoked the ‘‘disputes” Articles of these Treaties. (U.N. Doc.
A/985, September 23, 1949 : Doc. Ajg85/Corr. 1, September 27, 194G.)
The Secretary-General was requested by the General Assembly
in its Resolution of October 22, 1949, referred to above, to make
available to the International Court of Justice the relevant exchan-
ges of diplomatic correspondence and the records of the General
Assembly proceedings on this question.
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On April 2, 1949, the Legation of the United States in Sofia,
acting under instruction of the Government of the United States,
as a Party to the Treaty of Peace, presented a note to the Bulgarian
Foreign Office * formally charging the Government of Bulgaria
with having repeatedly violated Article z of the Treaty of Peace,
quoted ante, by “‘privative measures and oppressive acts” (Doc.
Ajo85, Annex 1, p. 24%); called upon the Bulgarian Government
to adopt prompt remedial measures in respect of the violations ;
and requested that Government to specify the steps it was prepared
to take in implementing fully the terms of Article 2. As illus-
trative of the violations by the Bulgarian Government of the rights
assured under Article 2 of the Treaty, there was pointed out in
the note of the United States the fact that—

[1.) “Through the exercise of police power the Bulgarian
Government has deprived large numbers of its citizens of their
basic human rights, assured to them under the Treaty of Peace.
These deprivations have been manifested by arbitrary arrests,
systematic perversion of the judicial process, and the prolonged
detention in prisons and camps, without public trial, of persons
whose views are opposed to those of the régime.”

[2.] “Similarly, the Bulgarian Government has denied to persons
living under its jurisdiction, as individuals and as organized groups
including democratic political parties, the fundamental freedoms
of political opinion and of public meeting. 1t has dissolved the
National Agrarian Union, the Bulgarian Socialist Party and other
groups, and has imprisoned many of their leaders. With the
Treaty of Peace barely in effect and in the face of world opinion,
the Bulgarian Government ordered the execution of Nikola Petkov,
National Agrarian Union leader, who dared to express democratic
political opinion which did not correspond to those of the Bul-
garian Government. Proceedings were instituted against those
deputies who did not agree with its policies, with the result that
no vestige of parliamentary opposition now remains, an illustration
of the effective denial of freedom of political opinion in Bulgaria,”

[3.] “By restrictions on the press and on other publications,
the Bulgarian Government has denied to persons under its juris-
diction the freedem of expression guaranteed to them under the
Treaty of Peace. By laws, administrative acts, and the use of
force and intimidation on the part of its officials, the Bulgarian
Governiment has made it impossible for individual citizens openly
to express views not in conformity to those officially prescribed.
Freedom of the press does not exist in Bulgaria.”

{4.] “By legislation, by the acts of its officials, and by ‘trials’
of religious leaders, the Bulgarian Government has acted in con-
travention of the express provisions of the Treaty of Peace in

3 At the time of the delivery of the note of April 2, 1949, the Bulgarian Govern-
ment was informed in writing that the Canadian Government, while not in a
position to make representations based on the Treaty of Peace, had requested that
the Bulgarian Government be informed of the identity of Canadian views with
those of the United States. (Canada is not a party to the Treaty.)

* Thesc pages refer to the present volume.
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respect of freedom of worship. Recent measures directed against
the Protestant denominations in Bulgaria, for example, are clearly
incompatible with the Bulgarian Government’s obligation to
secure freedom of religious worship to all persons under its juris-
diction.”

In the note the United States charged Bulgaria not only with
full responsibility for acts committed ‘'since the effective date of
the Treaty of Peace which are in contravention of Article 2" of
the Treaty, but also with “‘failure to redress the consequences of
acts committed prior to that date which have continued to pre-
judice the enjoyment of human rights and of the fundamental
freedoms”.

Tt was pointed out in the note that the United States had
previcusly drawn the attention of the Bulgarian authorities on
appropriate occasions to its flagrant conduct in violation of Article 2
of the Treaty, but that the Bulgarian Government had failed to
modify its conduct.

On April 2, 1949, the Legation of the United States in Budapest,
acting under instructions of the Government of the United States,
as a Party to the Treaty of Peace, presented a note to the Hun-
garian Foreign Office? formally charging the Government of
Hungary with having “‘deliberately and systematically” violated
Article 2 of the Treaty of Peace, quoted anfe, by denying to the
Hungarian people by “privative measures and oppressive acts’”
the rights and freedoms assured under the Article. (Doc. A/o8s,
Annex 2, p. 26.) The Government of the United States, in the note,
called upon the Hungarian Government to adopt prompt remedial
measures in respect of the violations and requested the Hungarian
Government to specify the steps which it was prepared to take
in implementing fully the terms of Article 2. In illustration of the
violations by the Hungarian Government of the rights assured
under Article 2 of the Treaty, there was pointed out in the note
of the United States the fact that—

[1.] ““.... Through arbitrary exercise of police power and
perversion of judicial process, the Hungarian Government and its
agencies have violated the rights of citizens, as free men, to life
and liberty.”

[2.] ... Denial of freedom of political opinion 15 complete
in Hungary. Democratic political parties which held substantial
mandates from the people have been through the Government’s
initiative successively purged, silenced in Parliament, fragmentized
and dissolved. To enforce rigid political conformity the Hungarian
Government and the Communist Party which controls it have
established a vast and insidious network of police and other

4 At the time of the delivery of the note of April 2, 1949, because of the absence
of direct diplomatic relaticns between Canada and Hungary, the Hungarian
Government was infermed in writing that the Canadian Government had requested
the Government of the United States to inform the Hungarian Government that
it associated itself with the contents of the United States note.

kY
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agents who observe, report on, and seek to control the private
opinions, associations and activities of its citizens.”

[3.] “The Hungarian Government, despite the provisions of
the Treaty of Peace, has circumscribed freedom of expression.
Freedom of press and publication does not exist. Basic decrees
pertaining to the press are restrictive in character and are so
interpreted in practice. No substantive criticism of the Govern-
ment of the Communist Party is permitted. Government control
of printing establishments and of the distribution of newsprint
has been exercised to deny freedom of expression to individuals
or groups whose political opinions are at variance with those
of the Government. In the field of reporting, absence of formal
censorship has not obscured the record of the Hungarian Govern-
ment in excluding or expelling foreign correspondents who have
written despatches critical of the regime or in intimidating local
correspondents into writing only what is acceptable or favorable
to the régime.”

[4.] “Freedom of public meeting on political matters has been
regularly denied to all except Communist groups and their colla-
borators. In the case of religious meetings, on various occasions
attendance at such gatherings has been obstructed and the prin-
cipals subjected to harassment. The Hungarian Government,
moreover, has pursued policies detrimental to freedom of religious
waorship.”

[5]° .... It has sought by coercive measures to undermine the
influence of the Churches and of religious leaders and to restrict
their legitimate {unctions. By arbitrary and unjustified proceedings
against religious leaders on fabricated grounds, as in the cases
of Cardinal Mindszenty and Lutheran Bishop Ordass, the Hun-
garian Government has attempted to force the submission of
independent Church leaders and to bring about their replacement
with collaborators subservient to the Communist Party and its
program. Such measures constitute violations of the freedom of
religious worship guaranteed by the Treaty of Peace.”

In the note the United States charged Hungary not only with
full responsibility for acts committed “since the effective date of the
Treaty of Peace which are in contravention of Article 2”7, but also
with failure to redress the consequences of acts committed prior
to that date “‘which have continued to prejudice” the enjoyment
of human rights and fundamental freedoms.

It was pointed out in the note that previously the United States
had drawn the attention of the Hungarian authorities on approp-
riate occasions to Hungary’s flagrant conduct in violation of
Article 2 of the Treaty but that the Hungarian Government had
failed to modify -its conduct.

Article 3 of the Treaty of Peace between the Allied and Associated
Powers and Rumania, which entered into force on September 15,
1947, contains provisions applicable to Rumania identical with
those contained in Article 2 of the Treaty of Peace between the
Allied and Associated Powers and Bulgaria, and quoted anfe.
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On April 2, 1949, the Legation of the United States in Bucharest,
acting under instruction of the Government of the United States,
as a Party to the Treaty of Peace, presented a note to the Rumanian
Foreign Office ® formally charging the Government of Rumania
with having repeatedly violated Article 3 of the Treaty of Peace
by “deliberately and systematically” denying to the Rumanian
people, “‘by means of privative measures and oppressive acts'”’,
the rights and freedoms assured to them under Article 3. (Doc.
Alg85, Annex 3, p. 28.) As illustrative of Rumanian viclations
of Article 3, it was pointed out in the note that—

{1.] "In violation of freedom of political opinion assured by
the Treaty of Peace, the Rumanian Government and the minority
Communist Party which controls it disrupted, silenced and out-
lawed democratic political parties and deprived democratic leaders
of their liberty. To this end, the Rumanian Government employed
methods of intimidation and perversions of the judicial process.
The inequities of these actions, as exemplified by the ‘tral’ and
condemnation to life imprisonment of Tuliu Maniu, President of
the National Peasant Party, and other leaders were recited by
the United States Government in the Legation’s note No. 61 of
2 February 1948. Moreover, large numbers of Rumanian citizens
have been seized and held for long periods without public trial.”

[2.] "By laws, decrees and administrative measures as well as
by extra-legal acts of organizations affiliated with the Govern-
ment and the Communist Party, the Rumanian Government has
stifled all expression of political opinion at variance with its own.
I'reedom of press and publication, guaranteed by the Treaty of
Peace, does not exist in Rumania. No substantive criticismn of
‘the Government is permitted. The Rumanian Government has
taken control of printing establishments and has suppressed all
publications which are not responsive to its direction or which
do not serve the purposes of the Communist Party,”

[3.} "Despite the express provision of the Treaty of Peace,
only Communist and Communist-approved organizations are able
in practice to hold public meetings. In view of the threat of forcible
intervention and reprisals by the Government or by the Com-
munist Party, other groups have not attempied to hold such
meetings.”’

[4.] “The Rumanian Government has likewise abridged freedom
of religions worship, guaranteed under Article 3 of the Treaty
of Peace, by legislation and by other measures which effectively
deny such freedom. [t has assumed extensive control over the
practice of religion, including the application of political tests,
which is incompatible with freedom of worship. These powers have
been used in at least one instance to destroy by Government decree
a major religious body and to transfer its property to the State.”

3 At the time of the delivery of the note of April 2, 1949, becanse of the absence
of direct diplomatic relations between Canada and Rumania, the Rumanian
Government was informed in writing that the Canadian Government had requested
the Government of the United States to inform the Rumanian Government that it
associated itself with the contents of the United States note.
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Here again the Government of the United States charged
Rumania not only with full responsibility for acts committed
“since the effective date of the Treaty of Peace which are in con-
travention of Article 3, but also for its failure to redress the conse-
quences of acts committed prior to that date which have continued
to prejudice the enjoyment of human rights and fundamental
freedoms’. It was added that the United States, “‘mindful of its
responsibilities under the Treaty of Peace, has drawn attention
on appropriate occasions to the flagrant conduct of the Rumanian
authorities in this regard” but that the Rumanian Government
had failed to meodify its conduct in conformity with the Treaty
stipulations.

FFinally, as in the other notes referred to above, the Government
- of the United States called upon the Rumanian Government to
adopt prompt remedial measures in respect of the violations
referred to, and requested that Government to specify the steps
which it was prepared to take in implementing fully the terms
of Article 3.

The reply of the Bulgarian Government, of April 21, 1949,
stated that *'The Governnient of the People’s Republic of Bulgaria
has always carried out and will carry out in a most conscientious
manner the clauses of the Peace Treaty.” {Doc. A/g85, Annex s,
p. 32.) It was stated in the communication that even before the
entry of the Treaty of Peace into force, the Bulgarian Government
had undertaken ‘‘all measures dependent on it (its will) for the
guaranteeing of the fundamental civil liberties as well as the
political rights of Bulgarian citizens, without distinction of race,
nationality, sex or creed’’. Reference was made in the Bulgarian
note: (a) to the Government’s convocation on the basis of universal,
secret, equal and direct suffrage, of a Grand National Assembly
which elaborated a Constitution consecrating and guaranteeing
the rights and freedoms referred to in Article 2 of the Treaty of
Peace ; as also (b) to the measures taken by the Government of
Bulgaria for the liquidation of the Fascist régime. In the reply
surprise was expressed that the Government of the United States
had evoked facts “going back to the Armistice period’’. As to the
facts and acts of the Bulgarian Government, ““such as trials, etc.”,
which took place after the entry into force of the Treaty of Peace,
the Bulgarian reply stated :

“.... The Bulgarian Government having taken all measures to
ensure compliance with all the political clauses of the Peace
Treaty, and notably after Bulgaria had been granted the most
democratic Constitution in the world, and the people had been
guaranteed legal power to exercise and defend its rights and
freedom, the Bulgarian Government, as government of a sovereign
State, cannot agree to permit to other States the appreciation
of its acts, for which it is solely responsible to the National Assem-

17
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bly. This Government can even less agree to suffer the criticism
of foreign Powers, in so far as the activities of Bulgarian courts
are concerned, being in existence by virtue of the Constitution
and functioning in public in accordance with the.most modern
and most democratic laws.

The Bulgarian Government will repel every attempt at inter-
ference in the domestic affairs of Bulgaria and will consider as
an unfriendly act any attempt to force it to accept treatment as
a State whose internal acts would be subject to judgment by
foreign Powers.”

The reply of the Bulgarian Government referred to the note of
the Government of the United States as ‘‘unfounded”, and as
regards the “‘essence of the accusations”, stated that it “‘rejects
them energetically”. It was added :

... Under the regime of people’s democracy in Bulgaria, the
toiling masses of towns and villages, which constitute the immense
majority of the nation, enjoy not only on paper but also in fact
all fundamental political rights and freedoms of man. Restrictions
on the exercise of the freedom of meeting or of association, of
the freedom of speech or of press, do not exist and are not applied
in Bulgaria excepting in the cases provided by the law against
infringers and in the interest itself of public security, maintenance
of order and public morals of the people.”

The reply, dated April 8, 1949, of the Hungarian Government
to the note of April 2 from the Government of the United States,
stated :

“ ... It is well known that concerning the free enjoyment of
human rights the Republic of Hungary, well before the conclusion
of the Treaty of Peace, abolished-all discriminations as to race,
sex, language and religion which existed under the Horthy régime.
Thus, the Government of Hungary has fully complied with the
provisions of the Treaty of Peace.” (Doc. Afg85, Annex 4, p. 30.)

The Government of Hungary called atiention to Article 4 of the
Treaty of Peace concerning the dissolution of organizations, not
only Fascist but others ““which have as their aim denial to the
people of their democratic rights”’, and stated that it was proceeding
in the sense of these provisions of the Treaty of Peace ‘‘when
dissolving the organizations and parties aiming at the restoration
of the old Irascist régime and when summoning to Court those who
pursue an activity to overthrow the democratic Republic”.

Besides stating that Hungary “emphatically rejects” the note
of the United States, the reply stated :

“The Government of Hungary declares once more that Hungary
has fulfilled, fulfills and will fulfili all obligations embodied in
the Treaty of Peace. At the same time, the Government of Hun-
gary emphatically protests the tendency of the Government of
the United States to use the stipulations of the Treaty of Peace
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as a pretext for illegitimate interference in the domestic affairs
of the sovereign Hungarian State and for supporting the reac-
tionary and Fascist forces opposed to the Government of Hungary.”

The reply of the Rumanian Government of April 18, 1949, to
the note of April 2z from the Government of the United States,
stated that the April 2 note was similar to “former notes” in
which “‘certain affirmations were made by the Government of the
United States with reference to viclation by the Rumanian Govern-
ment of the provisions of Article 3 of the Peace Treaty”.
{Doc. Ajo8s, Annex 6, p. 34.) The reply of Rumania stated that the
note of April 2 ““does not correspond to reality and .... repeats the
inventions of the slanderous press of the imperialist monopolists™.
In an effort to demonstrate that the laws of Rumania “in fact
guarantee the application of the provisions of Article 3 of the Peace

Treaty”, it was stated in the reply :

“In the Rumanian People’s Republic the exercise of the fund-
amental freedoms, freedom of assembly, of demonstrations, of the
press and of speech are guaranteed by the Constitution, and these
are assured by making available to those who work printing
facilities, supplies of paper and meeting places.

Discrimination because of nationality or race is punishable
by law,

Religious organizations enjoy freedom of worship and are given
the places and means necessary for the exercise of their religion,”

The Rumanian Government declared in the note that the United
States was transgressing the Treaty of Peace by trying to prevent
the application of Article 5 which, as described in the reply, “‘pro-
vides that the Rumanian Government will not permit the existence
and activities of any organizations of a Fascist type and which have
as their aim denial to the people of their democratic rights”.

Finally, it was stated in the reply that—

“In consequence, the Government of the Rumanian People’s
Republic declares that it cannot accept the attempt of the United
States Government to interfere in the internal affairs of Rumania
and it rejects the note of the Government of the United States.”

In view of the fact that the Bulgarian, Hungarian and Rumanian
Governments denied that they had violated the provisions of the
Treaties of Peace, and indicated their unwillingness to adopt the
requested remedial measures in execution of the Treaties, the
Government of the United States informed each of the three
Governments (by notes delivered by the American Legations in
Sofia, Budapest and Bucharest on May 371, 1949), that in its view
that Government had “‘not given a satisfactory reply to the specific
charges set forth in the Legation’s note” [of April 2, 1949]. In
the notes, the Government of the United States alluded to the
fact that the replies contained allegations against the United
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States “‘which are demonstrably false and irrelevant to the matter
at hand”, and informed the Governments addressed that—

“The United States Government accordingly considers that a
dispute has arisen concerning the interpretation and execution
of the Treaty of Peace which the .... Government has shown no
disposition to join in settling by direct diplomatic negotiations.”
(Doc. Af985, Anncxes 7, 8 and g, pp. 36, 37 and 38.)

Further, in the notes of May 31, the Government of the United
States invoked the relevant Articles of the Treaties of Peace provid-
ing for the settlement of disputes by the Heads of Diplomatic
Missions of the United Kingdom, the Soviet Union and the United
States in the three capitals {Article 36 of the Treaty with Bulgaria,
Article 40 of the Treaty with Hungary, and Article 38 of the Treaty
with Rumania).

On May 31, 1949, the Chiefs of Mission of the United States in
Sofia, Budapest and Bucharest, informed their Soviet and British
colleagues in those capitals that “a dispute exists” between the
United States and the country to which they were accredited, and
inquired when the particular Head of Mission would be prepared
to meet with his colleagues to “‘consider the dispute in question”.
(Doc. A/g985, Annexes ro, IT, 12, 13, 14 and 15, pp. 36-49.) The
Ministers of the United Kingdom in the three capitals expressed
their willingness to meet at any time mutually agreeable. {Doc.
A/gBs, Annexes 10, 17 and 18, pp. 50-51.) A note of the USSR,
dated June 11, 1949, referred to a note of the Acting Secretary
of State to the Soviet Ambassador in Washington dated May 31,
1949, as ‘‘well as .... the notes of the missions of the U.5.A. in Bul-
garia, Hungary, and Rumania, delivered on the same day to the
Ambassadors of the U.S.S.R., in the aforementioned countries”,
and stated that the U.S.S.R. considered that it was evident from
the replies of the Governments of Bulgaria, Hungary and Rumania
that those Governments were *‘strictly fulfilling the obligations.
undertaken by them under the peace treaties, including the obliga-
tions having to do with the security of human rights and the funda-
mental freedoms” ; that the measures of those Governments con-
cerning which the Government of the United States expressed dissatis-
faction in the notes of April 2, 1949, “not only are not a violation
of the Peace Treaties, but on the contrary, are directed toward
the fulfilment of the Peace Treaties which obligate the said
countries to combat organizations of the Fascist type and other
organizations ‘which have as their aim denial to the people of
their democratic rights’ " ; and that it was “‘self-evident that such
measures .... are fully within the domestic competence of these
countries as sovereign States”. It was concluded in the note
of June 11 that the Soviet Government “‘does not see any ground
for convening the Three Heads of the Diplomatic Missions”. {Doc.

Afg8s, Annex 19, p. 53.)
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By a note of June 30, 1649, the Government of the United States
requested the Soviet Government to reconsider its decision, pointing
out that: “The Soviet Government .... has associated itself with
the position of the Governments of Bulgaria, Hungary and Rumania
in denying that the Treaties have been violated. This interpre-
tation is disputed by the United States and by other signatories
of the Treaties of Peace.” (Doc. Ajg85, Annex zo, p. 54.) The
reply of the US.S.R. of July 19, 1949, to the request for reconsider-
ation of the matter, stated that that Government did not see any
basis for a review of its position. (Doc. A/g85, Annex 21, P. 55-56.)

On July 27, 1949, the Government of Bulgaria addressed a note
to the Government of the United States setting forth its view that
the settlement procedures provided for in Article 36 of the Treaty
of Peace with Bulgaria were not applicable, and citing certain
Bulgarian constitutional provisions as being “in full accordance
with the Treaty of Peace”, referring to Article 4 of the Treaty
regarding the dissolution of “all organizations of a Fascist type on
Bulgarian territory”. The note further stated that ‘‘the various
proceedings before Bulgarian courts, the acts of administrative
agencies and others in various cases cannot be made a subject of
chscussion in connection with the execution of the Peace Treaty
since, from the point of view of international law, the text and
spirit of the Treaty as well as the exact provisions of Article 2
of the United Nations Charter, such a discussion would constitute
an inadmissible interference in the internal affairs of our country
and would be an infringement of its sovereignty”. (Doc. A[g8s,
Annex 2z, p. 58.)

Two months having elapsed since the Heads of Mission in the
three capitals were requested to meet for the purpose, and no
meeting having taken place and the dispute remaining unresolved,
the Government of the United States found it necessary to invoke
the additional Peace Treaty procedure for the settlement of dis-
putes. This procedure envisages the establishment (under each
Treaty of Peace) of Commissions composed in each case of one
representative of each party and a third member selected by
mutual agreement of the two parties from nationals of a third
country. It provides that should the two parties fail to agree
within a period of one month upon the appointment of the third
member, the Secretary-General of the United Nations may be
requested by either party to make the appointment. It further
provides that the decision of the Commission is to be accepted
as ‘‘definitive and binding”.

In notes delivered on August 1, 1949, to the Governments of
Hungary, Bulgaria, and Rumania, the Government of the United
States requested that the disputes be referred to Commissions
constituted in accordance with the respective Articles of the
Treaties of Peace and asked the several Governments to join in
naming the Commissions. (Doc. A/g85, Annexes 23, 24 and 25,
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pp. 58-61.) The Governments of Bulgaria, Hungary and Rumania
rejected the request in their notes dated September 1, August 26,
and September 2, 1949, respectively. (Doc. A/fg85, Annexes 26,
27 and 28, pp. 61- 64.)

On September 19, 1949, the Government of the United States
addressed further notes to the Governments of Bulgaria, Hungary
and Rumania, stating that the Government of the United States
considered that the Government addressed had no grounds for
declaring unilaterally that a dispute over the execution of the
“‘human-rights’” Article ““does not exist”. The position was taken
that the fact of the existence of a dispute as to each of the several
Treaties was self-evident ; that refusal to comply with the “disputes”
Articles constituted a serious new breach of Treaty obligations ;
that the defense put forward with respect to obligations to suppress
Fascist organizations was a “flimsy pretext that will not stand
examination in the light of the systematic suppression of human
rights and freedoms” ; that those Governments were not the sole
arbiters of their execution of their obligations under the Treaties ;
that as to the defense that the sovereignty of the State addressed
was impugned, ‘it is manifest that .... sovereignty is limited by ....
clear international obligations’ ; and that the invocation by the
United States of specific treaty procedures for the settlement of a
dispute “‘can in no sense be regarded as unwarranted intervention
in the internal affairs” of the Government addressed. It was con-
cluded in the notes that the recalcitrant attitude of the Govern-
ments in the matter could in no way affect the determination of the
Government of the United States to have recourse to all appropriate
measures for securing compliance with the obligations of the
human-rights provisions of the Treaties of Peace, as also of the
“disputes” provisions. (Doc. A/g85, Annexes 29, 30 and 31, pp. 65-.69)

Subsequently, on October 27, the Government of Hungary, in a
further communication to the Government of the United States,
took the position that it ‘“was minutely observing the stipulations
contained in Article 2z of the Peace Treaty” ; that “compliance
with the stipulations of Article 4 is a condition sine qua non of
guaranteeing to all peoples and to the Hungarian people among
them, the rights defined by Article 2 of the Treaty” ; that the
Governments of the United States and the United Kingdom had
on several occasions infringed the stipulations of the Treaties of
Peace ; that Hungary was astonished that the Government of the
United States expressed the opinion that by assuming certain
obligations through the signature of the Treaty of Peace, Hungary
had become ‘“‘a State with limited sovereignty” ; and finally that
the note of September 19 was to be construed as a new attempt of

“unlawful interference with the internal affairs of Hungary”.
{A copy of the communication is attached.)

On January 5, 1949, the Government of the United States, by

notes delivered to the Governments of Bulgaria, Hungary and
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Rumania, announced that it had named Professor Edwin D.
Dickinson as the Representative of the Government of the United
States on each of the three Commissions to be established under
the Treaties of Peace, and requested the Governments addressed
to designate their representatives forthwith and to enter into
consultation immediately with the Government of the United
States with a view.to the appointment of the third members of the
Commissions as stipulated in the “disputes” Articles of the Treaties
of Peace. The Secretary-General of the United Nations was so
informed. (Copies of the communications are attached.)

E. Specific dispuies concerning the ““inferpretation or execution’ of
the Treaties of Peace are disclosed in the diplomatic exchanges

It is obvious that the diplomatic exchanges between the Govern-
ment of the United States, on the one hand, and the Governments
of Bulgaria, Hungary and Rumania, on the other, disclose that
disputes exist between the Government of the United States and
the Governments of Bulgaria, Hungary and Rumania as to the
interpretation and execution of the respective Treaties of Peace.
Included among these disputes regarding the interpretation or
execution of the Treaties, not settled by direct negotiation, are
disputes as to—

1. Whether the Governments of Bulgaria, Hungary and Rumania
are, or are not, complying with the human-rights provisions of the
respective Treaties of Peace:

(a) Specifically, and as illustrative only, has the Government of
Bulgaria,-or has it not, violated the human-rights provisions of the
Treaty of Peace between that Government and the Allied and
Associated Powers by making arbitrary arrests; systematically
perverting the judicial processes ; detaining in prisons and camps,
without public trials and for prolonged periods, persons opposed
to the existing regime in Bulgaria ; denying freedom of political
opinion and of public meeting ; dissolving the National Agrarian
Union, the Bulgarian Socialist Party and other groups, and impri-
sonment of many of their leaders; executing Nikola Petkov,
National Agrarian Union leader, for expressing democratic political
opinions which did not correspond to those of the Bulgarian Govern-
ment ; proceeding against deputies disagreeing with Governmental
policies ; denying freedom of expression by restrictions on the press
and other publications, by laws, administrative acts, and the use
of force and intimidation on the part of officials of the Government ;
proscribing freedom of the press; preventing freedom of worship,
by legislation, by acts of officials, by so-called trials of religious
leaders, and by measures directed against Protestant denominations
in Bulgaria. '

(b) Further, and as illustrative only, has the Government of
Hungary, or has it not, violated the Treaty of Peace between that
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Government and the Allied and Associated Powers by violating the
rights of citizens to life and liberty through the arbitrary exercise
of police power and perversion of the judicial processes ; denying
freedom of opinion through suppressing, dissolving and purging
democratic political parties; suppressing freedom of opinion,
expression and of association through an insidious network of police
and other agents who observe, report on, and seek to control private
opinion, association and activity of citizens ; eliminating freedom
of the press, publication and expression through restrictive decrees,
control of printing establishments and distribution of newsprint ;
denying freedom of assembly on political matters to all except
Communist groups and their collaborators; denying freedom of
religious worship and practice, including the harassment and
obstruction of religious gatherings ; proceeding in an arbitrary and
unjustified manner against religious leaders on fabricated grounds,
as in the cases of Cardinal Mindzenty and Lutheran Bishop Ordass ;
and replacing religious leaders with subservient collaborators.

{¢) And further, and as illustrative only, has the Government
of Rumania, or has it not, violated the Treaty of Peace between
that Government and the Allied and Associated Powers by denving
freedom of opinion in disrupting, silencing and outlawing other
than Communist-controlled political parties and depriving demo-
cratic leaders of their liberty ; to this end, employing methods of
intimidation and perversions of the judicial process as in the case
of the so-called ''trial” and condemnation to life imprisonment of
Tuliu Maniu, President of the National Peasant Party, and other
leaders ; seizing and holding Rumanian citizens for long periods
of time without public trial; stifling freedom of expression of
political opinion at variance with that of the Government, by laws,
decrees and administrative measures, as well as by extra-legal acts
or organizations affiliated with the Government and the Commu-
nist Party ; eliminating freedom of the press and of publication,
including the taking of control of all printing establishments and
the suppression of all publications not responsible to the direction
of, or which do not serve the purposes of, the Communist Party ;
eliminating freedom of assembly and of association, save for
Communist and Communist-approved organizations, by forcible
interventions or threat thereof; abridging freedom of religious
wotship, by legislation and other measures, by assuming extensive
control over the practice of religion, including the application of
political tests, incompatible with freedom of worship, and, in at
least one instance, by destroying by Government decree a major
religious body and transferring its property to the State.

2. Whether some of the violations complained of took place
only prior to the effective date of the Peace Treaties, or whether
they have occurred subsequently to that date.
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3. Whether the allegations of the Governments of Bulgaria,
Hungary and Rumania in defense that what is complained of
by the United States is, or is not, in fact a duty of the accused
Governments under a proper interpretation of other provisions of
the Treaties of Peace relating, inler alia, to the suppression of
Fascist organizations.

4. Whether the States accused of violating the Peace Treaties
can determine unilaterally the nature and extent of their obligations
under the human-rights provisions of the several Treaties of Peace,
or whether this question is properly to be resolved by the Treaty
procedures.

5. Whether the States accused of violating the Peace Treaties
can determine unilaterally the nature and extent of their obli-
gations under the provisions referred to in paragraph 3, supra,
relating generally to the suppression of Ifascist organizations, or
whether this question is properly to be resolved by the Treaty
procedures.

6. Whether, as alleged by Bulgaria, Hungary and Rumania in
defense, the matters of which they are accused are domestic
matters solely of concern to them, or whether these matters have
become by reason of the stipulations of the Treaties of Peace
matters appropriate for determination under the “disputes”
provisions of the several Treaties of Peace and have ceased to be
solely of domestic concern.

F. Pronouncements by the Permanent Court on the subject of
“disputes”

The “disputes’” referred to in the respective Articles of the
Treaties of Peace, and as to which provision is made for their resolu-
tion, are described in the several Treaties as “‘any dispute concerning
the interpreration or execution of the Treaty, which is not settled
by direct diplomatic negotiations”. This language is exceedingly
broad in scope.

The Permanent Court of International Justice dealt with the
question of what constitutes a dispute on a number of occasions.

In 1924 the Government of Greece filed an application submitting
to the Permanent Court of International Justice a case arising out
of the alleged refusal on the part of the Government of Palestine,
and also on the part of the British Government as Mandatory, to
recognize to their full extent certain rights acquired by M. Mavrom-
matis, a Greek subject, under contracts and agreements concluded
by him with Ottoman authorities in regard to concessions for
certain public works to be constructed in Palestine.

Article 26 of the British Mandate for Palestine contained the
following provision :
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“The Mandatory agrees that, if any dispute whatever should
arise between the Mandatory and another Member of the League
of Nations relating to the interpretation or the application of
the provisions of the Mandate, such dispute, if it cannot be settled
by negotiation, shall be submitted to the Permanent Court of
International Justice provided for by Article 14 of the Covenant
of the League of Nations.”

The British Government filed objection to the Court’s jurisdic-
tion and requested the dismissal of the proceedings.

In its Judgment on the jurisdiction, the Court . considered,
inter alia, two questions: “Does the matter before the Court
constitute a dispute between the Mandatory and another Member
of the League of Nations ?”” and “Ts it a dispute which cannot be
settled by negotiation ?”" (The Mavrommatis Palestine Conces-
stons, Judgment No. 2, Series A., No. 2, August 30, 1924, p. 11.}
In so doing, the Court defined a ““dispute” in the following manner :

A dispute is a disagreement on a point of law or fact, a conflict
of legal views or of interests between two persons.”” Ibid.

It concluded that “The present suit between Great Britain and
Greece certainly possesses these characteristics.” 7bid.

Article 26 of the Mandate Agreement, it will be noted, referred
to “any dispute whatever .... relating to the interpretation or the
application of the provisions of the Mandate .... if it cannot be
settled by negotiation™, and thus set up a stricter test for deter-
mining the Court’s jurisdiction, as it was necessary to show that
the dispute could not be seffled by negotiation, than the pertinent
Articles of the Treaties of Peace for determining the jurisdiction
of the Treaty Comrnissions which refer to “‘any dispute concerning
the interpretation or execution of the Treaty, which is not settled
by direct diplomatic negotiations”. '

The Court, in holding that the dispute could not be settled by
negotiation, however, significantly stated :

“The second condition by which this Article defines and limits
the jurisdiction of the Permanent Court in questions arising out
of the interpretation and application of the Mandate, 45 that the
dispute cannot be setiled by negotiation. It has been contended
that this condition is not fulfilled in the present case ; and leaving
out of account the correspondence previous to 1924 between
Mavrommatis or his solicitors and the British Government,
emphasis has been laid on the very small number and brevity
of the subsequent communications exchanged between the two
Governments, which communications appear to be irreconcilable
with the idea of negotiations properly so called. The true value
of this objection will readily be seen if it be remembered that
the question of the importance and chances of success of diplomatic
negotiations is essentially a relative one. Negotiations do not of
necessity always presuppose a more or less lengthy series of notes
and despatches; it may suffice that a discussion should have
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been commenced, and this discussion may have been very short ;
this will be the case if a deadlock is reached, or if finally a point
is reached at which one of the parties definitely declares himself
unable, or refuses, to give way, and there can therefore be no
doubt that the dispute cannot be settled by diplomatic negotiation....”
(Ibid. 13.)

In 1925 the German Government filed an application with the
Permanent Court of International Justice submitting a suit against
Poland concerning certain German interests in Polish Upper
Silesia and relating particularly to the expropriation of a nitrate
factory at Chorzéw and to the announced intention of the Polish
Government to expropriate’ certain large agricultural estates.
Poland raised an objection to the Court’s jurisdiction. Article 23
of the German-Polish Convention concerning Upper Silesia, con-
cluded at Geneva in 1922, on which the Court’s jurisdiction was
alleged by Germany to be based, provided :

“1. Should differences of opinion respecting the construction
and application of Articles 6 to 22 arise between the German
and Polish Governments, they shall be submitted to the Per-
manent Court of International Justice.”

In sustaining the jurisdiction of the Court, the Court differen-
tiated between a "‘difference of opinion” and a “‘dispute”, as
follows :

“Now a difference of opinion does exist as soon as one of the
Governments concerned points out that the attitude adopted by
the other conflicts with its own views. Even if, under Article 23,
the existence of a definite dispute were necessary, this condition
could at any time be fulfilled by means of unilateral action on
the part of the applicant Party. And the Court cannot allow
itself to be hampered by a mere defect of form, the removal of
which depends solely on the Party concerned.” {German Inlerests
in Polish Upper Silesia and The Faclory at Chorzdw, Judgment
No. 6 (Jurisdiction), August 25, 1925, Series A., No. 6, p. 14.)

Note that the Court felt that the requirement of the existence of
a dispute would be met even by means of unilateral action on the
part of one Party.

The Court next considered the importance, if any, to be attached
to the conjunctive “‘and’” between the words “‘construction™ and
“‘application” in Article 23, and concluded that this was immaterial
in this case as both construction and application of the Convention
were invelved. The Government of the United States calls attention
to the fact that the instant “disputes’™ Articles describe the dispute
to be resolved by the Treaty procedures as “‘any dispute concerning
the interpretation or execution’ of the Treatics. Here, as in the
Chorzdw Factory case, the dispute invalves differences with regard
to both the “interpretation” and the “execution” of the several
Treaties.
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Poland contended that differences with regard to reparations
did not fall within the scope of Article 23, paragraph 1, of the
Geneva Convention just quoted. In rejecting this contention in
ensuing proceedings in this case in 1927, the Court said:

“The Court, by Judgments Nos. 6 and 7 [(Merits), May 23,
1026, Series A., No. 7], has recognized that differences relating to
the application of Articles 6 to 22 include not only those relating
to the question whether the application of a particular clause
has or has not been correct, but also those bearing upon the
applicability of these articles, that is to say, upon any act or
omission creating a situation conirary to the said articles....”
{German Interests in Polish Upper Silesia and The Faclory at
Chorzdw, Judgment No. 8§ (Jurisdiction), July 26, 1927, Series A.,
No. g, pp. 20-21.}

The Court added :

i

. Article 23, paragraph 1, which constitutes a typical arbi-
tration clause .... contemplates all differences of opinion resulting
from the interpretation and application of a certain number of
articles of a convention. In using the expression ‘differences of
opinion resulting from the interpretation and application’, the
contracting Parties seem to have had in mind not se much the
subject of such differences as their source, and this would justify
the inclusion of differences relating to reparations amongst those
concerning the application, even if the notion of the application
of a convention did not cover reparations for possible violation.”
{(1bid. 24.)

Still later the German Government filed a request for an inter-
pretation of the Court’s Judgments Nos. 7 and 8 in the Chorzdw
case. Article 60 of the Statute of the Court provided :

“The judgment is final and without appeal. In the event of
dispute as to the meaning or scope of the judgment, the Court
shall construe it upon the request of any Party.”

The Court accordingly had occasion to determine whether or not
there existed a “dispute’ as to the meaning or scope of the judg-
ments within the meaning of Article 60. In holding that a dispute
need not be manifested in a formal way so long as the Governments
had in fact shown that they held opposite views and that a dispute
existed as to each of the judgments, the Court said :

“Before examining the question which has thus been raised,
the Court thinks it advisable to define the meaning which should
be given to the terms ‘dispute’ and ‘meaning or scope of the
judgment’, as employed in Article 60 of the Statute.

In so far as concerns the word ‘dispute’, the Court observes
that, according to the tenor of Article 60 of the Statute, the
manifestation of the existence of the dispute in a specific manner,
as for instance by diplomatic negotiations, is not required. It
would no doubt be desirable that a State should not proceed to
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take as serfous a step as summoning another State to appear
before the Court without having previously, within reasonable
limits, endeavoured to make it quite clear that a difference of
views is in guestion which has not been capable of being otherwise
overcome. But in view of the wording of the Article, the Court
considers that it cannot require that the dispute should have
manifested itself in a formal way ; according to the Court’s view,
it should be sufficient if the two Governments have in fact shown
themselves as holding opposite views in regard to the meaning
or scope of a judgment of the Court. The Court in this respect
recalls the fact that in its Judgment No. 6 (relating to the objection
to the jurisdiction raised by Poland in regard to the application
made by the German Government under Article 23 of the Geneva
Convention concerning Upper Silesia), it expressed the opinion
that, the article in question not requiring preliminary diplomatic
negotiations as a condition precedent, recourse could be had to
the Court as soon as one of the Parties considered that there
was a difference of opinion arising out of the interpretation and
application of Articles 6 to 22 of the Convention.”’ (German Interests
. Polish Upper Stlesia and The Factory at Chorzow, Judgment
No. 11 (Interpretation), December 16, 1927, Series A., No. 13,

Pp. IO-IL)

G. Once a dispule is disclosed to exist between the Parlies concerning
the interpretation or execution of the Treaties of Peace, it is for
the Treaty Commission fo determine ils jurisdiction and authority
to deal with it, including the sufficiency of the charges made to
warrant the assumption of jurisdiction and the effect of matters
alleged in defense upon its jurisdiction

In harmony with the view taken at the outset (par. II C ante)
of this Written Statement, that the merits of the dispute or the
sufficiency of the charges or answers are not before the Court, the
Government of the United States is of the further view that it
is for the Treaty Commission to be established to determine, at
least in the first instance, its jurisdiction and authority to deal
with the dispute, including the sufficiency of the charges made to
warrant the assumption of jurisdiction and the effect of matters
alleged in defense upon its jurisdiction.

Whether the dispute, for example, relates to matters solely
within the competence, domestic jurisdiction, or sovereign control
of Bulgaria, Hungary or Rumania, is a question properly to be
decided by the Commissions under the Treaties of Peace.

It will be for the countries making the allegation to make it
before the appropriate tribunal-—a Commission envisaged under
the Treaties of Peace. Such Commissions, as other international
tribunals, will possess the inherent power to pass upon their own
jurisdiction. This is in conformity with well-accepted international
law and practice. (See, for example, Ralston, Law and Procedure
of International® Tribunals (1926), Secs. 33 and 54.)
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The principle that an international tribunal is vested with
authority to determine its own jurisdiction is recognized by
Article 36, paragraph 6, of the Statute of the Court, which pro-
vides :

“In the event of a dispute as to whether the Court has juris-
diction, the matter shall be settled by the decision of the Court.”

The Permanent Court of International Justice, in its advisory
opinion in the Inferpretation of the Greco-Turkish Agreement of
December 1, 1926, stated :

i

. it is clear—having regard amongst other things to the
principle that, as a general rule, any body possessing jurisdictional
powers has the right in the first place itself to determine the
extent of its jurisdiction—that questions afiecting the extent of
the jurisdiction of the Mixed Commission must be settled by the
Commission itself without action by any other body being neces-
sary’’. (Advisory Opinion No. 16, August 28, 1928, Series B,
No. 16, p. 20.)

By Administrative Decision 1I, the Mixed Claims Commission,
United States and Germany, established under the Agreement of
August 10, 1922, ruled:

i

‘.. at the threshold of the consideration of each claim is
presented the question of jurisdiction, which obviously the Com-
mission must determine preliminarily to fixing the amount of
Germany’s financial obligations, if any, in each case,

When the allegations in a petition or memorial presented by
the United States bring a claim within the terms of the Treaty,
the jurisdiction of the Commission attaches. If these allegations
are controverted in whole or in part by Germany, the issue thus
made must be decided by the Commission, Should the Commis-
sion so decide such issue that the claim does not fall within the
terms of the Treaty, it will be dismissed for lack of jurisdiction....
The Commission’s task is to apply the terms of the Treaty of
Berlin to each case presented, decide those which it holds are
within its jurisdiction, and dismiss all others.” (Decisions and
Opinions (1925-1920), 6-7.)

The Anglo-American Tribunal established under the Special
Agreement of August 18, 1910, between the United States and
Great Britain, had before it the Rio Grande Irrigation and Land
Company, Limited, case submitted by Great Britain. The American
Agent filed a motion for dismissal on the ground of lack of British
interest in the claim, and of several alleged breaches of the rules
of procedure in the presentation of the case. The British Agent
argued in reply that a preliminary motion of this character was
not contemplated or provided for by the rules or any of the
instruments controlling the Tribunal, and that if such a motion
were provided for in the rules the prescribed procedure had not
been followed. The Tribunal held on this point:
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“To these arguments there is, in the opinion of the Tribunal,
one conclusive answer. Whatever be the proper construction
of the instruments controlling the Tribunal or of the Rules of
Procedure, there is inherent in this and every legal Tribunal a
power, and indeed a duty, to entertain, and, in proper cases to
raise for themselves, preliminary peints going to their jurisdiction
to entertain the claim. Such a power is inseparable {rom and
indispensable to the proper conduct of business. This principle
has been laid down and approved as applicable to international
Arbitral Tribunals. (See Ralston’s International Arbitral Law
and Procedure, pp. 21 et seq.) In our opinion, this power can only
be taken away by a provision framed for that express purpose.
There is no such provision here. On the contrary, by Article 73
of Chapter III of the Hague Convention, 1go7, which, by virtue
of Article 4 of the Treaty creating this Commission, is applicable
to the proceedings of this Commission, it is declared:

“The Tribunal is authorized to declare its competence in inter-
preting the compromis as well as the other acts and documents
which may be invoked, and in applying the principles of law.””
{Agent's Report (1926), 332, 342.)

Although the defense that the dispute relates to a matter solely
within the sovereign control of Bulgaria, Hungary or Rumania,
is a question to be decided by the Commissions under the Treaties
of Peace, the Government of the United States desires to make
it clear that by becoming Party to the Treaties of Peace, the
Governments of Bulgaria, Hungary and Rumania accepted res-
trictions on their sovereign rights to the extent indicated in the
Treaties.

It should be perfectly clear to the Governments of Bulgaria,
Hungary and Rumania that by becoming party to a treaty under
which a State undertakes obligations to another State or States,
the sovereign rights of the State are altered precisely to the degree
that it, by its own sovereign act in becoming party to the treaty,
has undertaken to do or not to do what it otherwise would have
the sovereign right not to do or to do, as the case may be. Surely,
the Governments of Bulgaria, Hungary and Rumania are not so
naive as to believe that the Court will take seriously the contention
that, although a State may have undertaken treaty obligations
with respect to the assurance of human rights and fundamental
freedoms in that country, it cannot be expected or required to
perform the obligations specified for the reason that fo do so
would result in the impairment of its sovereign right otherwise
to do as it pleased regarding the matters now covered by treaty.
By becoming party to a treaty a State frequently undertakes
obligations which impair its otherwise sovereign right to decide
for itself what it will or will not do in certain situations covered
by the treaty. This is well settled treaty law.

On several occasions the Permanent Court of International
Justice spoke forth on the subject,
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Article 380 of the Treaty of Versailles, June 28, 1919, provided :

“The Kiel canal and its approaches shall be maintained free
and open to the wvessels of commerce and of war of all nations
at peace with Germany on terms of entire equality.”

The Permanent Court of International Justice, in its initial
Judgment on the merits, August 17, 1923, held that Article 380
forbade Germany's applying to the Kiel canal a neutrality order
which would close the canal to a British vessel under French
charter carrying munitions to Danzig for trans-shipment to Poland,
during a war between Poland and Russia. In so doing the Court
held that in becoming party to the Treaty of Versailles, Germany
had to the extent provided in Article 380, at least, circumscribed
her rights of sovereignty. The Court, in its opinion, stated :

“The Court considers that the terms of Article 380 are cate-
gorical and give rise to no doubt. It follows that the canal has
ceased to be an internal and national navigable waterway, the
use of which by the vessels of States other than the riparian
State is left entirely to the discretion of that State, and that it
has become an international waterway intended to provide under
treaty guarantee easier access to the Baltic for the benefit of all
nations of the world. Under its new régime, the Kiel canal must
be open, on a footing of equality, to all vessels, without making
any distinction between war vessels and vessels of commerce,
but on one express condition, namely, that these vessels must
belong to nations at peace with Germany.

.... The Court declines to see in the conclusion of any treaty
by which a State undertakes to perform or refrain from performing
a particular act an abandonment of its sovereignty. No doubt
any convention creating an obligation of this kind places a
restriction upon the exercise of the sovereign rights of the State,
in the sense that it requires them to be exercised in a certain
way. But the right of entering into international engagements
is an attribute of State sovereignty.” (The 5.5. Wimbledon, Judg-
ment No. 1 (Merits), August 17, 1923, Series A., No. 1, pp. 22, 25.)

In 1921 decrees were issued by the Bey of Tunis, by His Sheree-
fian Majesty, and by the President of the French Republic, which
had the effect of converting certain British subjects in Tunis and
Morocco (French zone} into French citizens, with the consequence
that the French Government began to enforce against them a
liability for service in the French army. The British Government
protested to the French Government against the application of
the decrees to British nationals, and suggested that the matter be
referred to the Permanent Court of Intermational Justice or to
arbitration. Neither suggestion was accepted by the French Govern-
ment, When the British Government announced its intention to
place the matter on the agenda of the Council of the League of
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Nations, the French Government contended that under Arti-
cle 15 (8) of the Covenant of the League of Nations, dealing with
matters “which by international law .... [are] solely within the
domestic jurisdiction” of a party to the dispute, the Council was
incompetent to deal with it. When the matter came before the
Council, October 2, 1922, the British Representative explained
that friendly conversations had taken place, as a result of which -
it was proposed that the Permanent Court be asked for an advisory
opinion as to the nature of the dispute. Accordingly, the following
question was put to the Court:

“Whether the dispute between France and Great Britain as
to the Nationality Decrees issued in Tunis and Morocco (French
zone) on November 8th, 1g21, and their application to British
subjects, is or is not, by international law, solely a matter of
domestic jurisdiction (Article 15, paragraph 8, of the Covenant).”

On February 7, 1923, the Permanent Court gave the opinion
that the dispute was not by international law solely a matter of
domestic jurisdiction. (Nationalily Decrees issued in Tunis and
Morocco (French Zone) on November 8, 1921, Advisory Opinion,
Series B., No. 4.) In giving its opinion, the Court stated :

“For the purpose of the present opinion, it is enough to observe
that it may well happen that, in a matter which, like that of
nationality, is net, in principle, regulated by international law,
the right of a State to use its discretion is nevertheless restricted
by obligations which it may have undertaken towards other
States. In such a case, jurisdiction which, in principle, belongs
solely to the State, is limited by rules of international law.
Article 15, paragraph 8, then ceases to apply as regards those
States which are entitled to invoke such rules, and the dispute
as to the question whether a State has or has not the right to
take certain measures becomes in these circumsiances a dispute
of an international character and falls outside the scope of the
exception contained in this paragraph....” (Ibid., 24.)

In 1924, the Council of the League of Nations, at the instance
of the Mixed Commission for the exchange of Greek and Turkish
populations, requested an advisory opinicn from the Permanent
Court of International Justice on the guestion of the meaning and
scope to be attributed to the word “established” in Article 2 of
the Convention of Lausanne of January 30, 1923, regarding the
exchange of Greek and Turkish populations. The Convention,
after having laid down in Article 1 the general principle of the
exchange of Turkish nationals of Greek orthodox religion estab-
lished in Turkey and Greek nationals of Moslem religion estab-
lished in Greece, proceeded in Article 2 to withdraw from this
exchange, on the one hand, Greek inhabitants of Constantinople
and, on the other, Moslem inhabitants of Western Thrace. Turkey,
basing her argument on ‘‘sovereign rights”, maintained that the

8
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determination of ‘‘established” persons was a domestic matter for
the municipal courts to decide. The Permanent Court rejected
the contention, stating, infer alia :

“The Court has not to define the meaning and scope of the
word ‘established’ in the abstract, but only to determine the
meaning and scope of that word as used in Article 2 of the Con-
vention of Lausanne. In the first place the Court is satisfied that
the difference of opinion which has arisen regarding the meaning
and scope of the word ‘established’, is a dispute regarding the
interpretation of a treaty and as such involves a question of
international law. It is not a question of domestic concern between
the administration and the inhabitants; the difference affects
two States which have concluded a convention with a view to
exchanging certain portions of their populations, and the criterion
afforded by the word ‘established’ used in Article 2 of this Con-
vention is precisely intended to enable the contracting States
to distinguish the part of their respective populations liable to
exchange from the part exempt from it.

The Turkish delegation however maintains that the Convention
contains a reference to national legislation and in support of this
contention invokes amongst other things Article 18, according
to which :

‘The High Contracting Parties undertake to introduce in
their respective laws such modifications as may be necessary
with a view to ensuring the execution of the present Con-
vention.

This clause, however, merely lays stress on a principle which
is self-evident, according to which a State which has contracted
valid international cobligations is bound to make in its legislation
such modifications as may be necessary to ensure the fulfilment
of the obligations undertaken. The special nature of the Con-
vention for the Exchange of Greek and Turkish populations,
which closely affects matters regulated by national legislation and
lays down principles which conflict with certain rights generally
recognized as belonging to individuals, sufficiently explains the
express inclusion of a clause such as that contained in Article 18.

. But it does not in the least follow because the contracting parties
are obliged to bring their legislation into harmony with the Con-
ventien, that that instrument must be construed as -implicitly
referring to national legislation in so far as that is not contrary
to the Convention.

The principal reason why the Turkish delegation has maintained
the theory of an implicit reference to local legislation appears
to be that, in their opinion, a contrary solution would involve
consequences affecting Turkey's sovereign rights. But, as the
Court has already had occasion to point out in its judgment in
the case of the Wimbledon, ‘the right of entering into international
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engagements is an attribute of State sovercignty’. In the present
case, moreover, the obligations of the contracting States are
absolutely equal and reciprocal. It is therefore impossible to
admit that a convention which creates obligations of this kind,
constrized according to its natural meaning, infringes the sover-
eign rights of the High Contracting Parties.

Having thus made it clear that the Convention does not refer
to national laws, the Court does not feel it to be necessary to
consider whether any particular provisions of the Turkish laws
of 1902 and 1914 are or are not contrary to the Convention.

The Turkish delegation has maintained, again basing its argu-
ments on sovereign rights, that it should be for the municipal
courts to decide, if need be, whether a person is established or
not within the meaning of Article 2. But as has been said, national
sovereignty is not affected by the Convention in question. Now
this Convention, in Article 12, confers upon the Mixed Com-
mission ‘full power to take the measures necessitated by the
execution of the present Convention and to decide all questions
to which this Convention may give rise’ ... (Exchange of Greek
and Turkish populattons, Advisory Opinicns, No. 10, February 21,
1925, Series B., No. 10, pp. 17-18, 20-21, 21-22.)

III. OBLIGATION TO APPOINT REPRESENTATIVES TO COMMISSIONS

The second question before the Court concerns the obligation
of the Parties to the Treaties to carry out the provisions of the
Treaty articles referred to in the first question before the Court,
including the provisions for the appointment of their represen-
tatives to the Treaty Commissions. :

The “‘disputes’” Articles, as previously stated, provide that,
except where another procedure is specifically provided under
the Treaty, ‘‘any dispute’” concerning ‘‘the interpretation or exe-
cution” of the Treaty, which is not settled by direct diplomatic
negotiations, ‘‘shall be referred to the Three Heads of Mission”.
It is further provided by the Articles that “Any such dispute
not resolved by them within a period of two months shall”, unless
another means of settlement is agreed upon, be referred at the
request of either Party to the dispute to a Commission composed
of one representative of each Party and a third member selected
by mutual agreement of the two Parties from nationals of a third
country. Provision is then made for requesting the Secretary-
General of the United Nations to make the appointment of the
third member, in the event that the two Parties fail within a
period of one month to agree upon the third member.

Generally speaking, there can be no doubt as to the duty of
the Parties thereto to comply with their treaty obligations. The
legal duty to observe the provisions of a treaty freely entered into
has been recognized in international law from time immemorial.

The “disputes” Articles of the Treaties in no way differ from
other articles of the Treaties of Peace in binding the Parties
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thereto to carry out the obligations arising therefrom. These
Articles outline the procedures which the Parties have agreed to
employ for the settlement of disputes concerning the interpretation
or execution of Treaty provisions. They provide that if a dispute
cannot be resolved by certain stated procedures it shall be referred
to a Treaty Commission whose decision shall be accepted by the
Parties as definitive and binding. Each of the conditions required
by the “disputes” Articles as a condition for the mandatory
reference of a dispute to a Treaty Commission is present in the
instant situation, as is disclosed by the diplomatic exchanges
between the Parties (discussed awnfe). The conditions are:

(@) That there is no other procedure for the settlement gf the
dispute specifically provided under the Treaty. Clearly no other
procedure is provided in the Treaty for the type of a dispute here
under consideration.

(b) That there exists a dispute. It has been established anfe
that a dispute or disputes exist. The words “any dispute”, which
appear in the Articles, are of the broadest sort.

{¢) That the “dispute” concerns the “‘interpretation or execution
of the Treaty”. It has been shown ante that the dispute or disputes
do concern the interpretation or execution of the Treaty.

() That the dispute has not been settled by direct diplomatic
negotiations. As the diplomatic exchanges disclose, although an
effort has been made by the United States and other Allied Govern-
ments to obtain a solution of the disputes through diplomatic
channels, the Governments of Hungary, Bulgaria and Rumania
unfortunately have rejected such efforts.

(¢) That the dispute was referred to the Three Heads of Mission
and was not settled by them within a period of two months, As
has been shown ante, the dispute was referred to the Three Heads
of Missions, but the Soviet Government refused to authorize its
Ambassadors to act. )

(/) That the Parties did not mutually agree upon another means
of settlement. The diplomatic exchanges reveal that no proposal
was made or consideration given by the Parties to other means
of settlement.

(g) That a request be made by either Party to the dispute for
a referral to a Treaty Commission. As pointed out anfe, such
requests were made by the United States and other Allied Govern-
ments, .

The language of the “disputes” Articles declaring not that a
dispute may be referred to a Commission but that any dispute
shall be referred to a Commission under stated conditions clearly
imposes a binding obligation on the Parties to the Treaties.

The “disputes” Articles clearly provide, and were intended to
provide, the means by which disputes between the Parties shall
be resolved “unless”, in the language of the Articles, “‘the Parties
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to the dispute mutually agree upon another means of settlement”.
Thus, by the language of the Treaties, the consent by both Parties
is required in order to utilize other means of settlement. Without
that common consent the Parties are obligated to employ the
Treaty Commission.

Since it was contemplated by the Treaties that disputes should
be resolved by Commissions, the failure of a Party to co-operate
in setting up a Commission would result in the unilateral defeat
and frustration of the clear purposes of the Treaty in this respect.
Inasmuch as the Parties to the Treaties have agreed to deal with
their disputes in accordance with the “disputes” Articles, there
is a solemn obligation on the Parties to take the necessary steps
to make possible the solution of the disputes by the Commissions
contemplated. The appointment of representatives is clearly a
necessary and indispensable step to the carrving out of the “dis-
putes” Articles.

The background of the negotiations as well as the express
language of the “‘disputes’” Articles reveal that the mechanism for
the solution of disputes was intended to be obligatory and not
optional. The Paris Peace Conference, in the summer of 1946,
recommended that disputes not settled by the Heads of Mission
should be referred to the International Court of Justice. The Paris
Peace Conference rejected a Soviet proposal merely to leave the
settlement of disputes to the Heads of Mission. The Council of
Foreign Ministers after prolonged discussion accepted the Peace
Conference recommendation except that Commissions were sub-
stituted for the Court. But the means of settlement was made and
intended to be mandatory, not optional,

It is the view of the Government of the United States that the
framers of the several Treaties of Peace intended to provide a
workable settlement of disputes machinery by the inclusion of
the “‘disputes’” Articles. It was certainly not intended to describe
a wholly illusory machinery, and if what was provided as the
machinery for the resolution of disputes was to be only optional
and as might suit the whim of a State accused of viclating the
Treaty, there was no point to including such provisions.

The Treaties of Peace are accordingly to be construed, in the
view of the Government of the United States, in such a way as to
be meaningful and workable. In this light, each contracting Party
has an obligation in good faith to do that which i1s necessary to
make the “disputes’” machinery work. Each State ‘party to a
Treaty of Peace is equally bound to give a reasonable interpretation
and reasonable effect to the “disputes” Articles as to any other
article of the Treaty. '

The Permanent Court of International Justice, from time to
time, took a practical view of the interpretation of treaties. In
practice, it avoided unreasonable or absurd results.



162 WRITTEN STATEMENT OF THE U.S.A.

In the Wimbledon case, the Permanent Court of International
Justice stated that even where a restrictive interpretation of a
treaty was admissible, the Court must ‘‘stop at the point where
the so-called restrictive interpretation would be contrary to the
plain terms of the article and would destroy what has been clearly
granted”. (Judgment No. 1 (Merits), August 17, 1923, Series A.,
No. 1, pp. 24-25.)

In its advisory opinion in regard to the Polish Postal Service in
Danzig, the Permanent Court of International Justice took the
position that—

“It is a cardinal principle of inferpretation that words must
be interpreted in the sense which they would normally have in
their context, unless such interpretation would lead to something
unreasonable or absurd. In the present case, the construction
which the Court has placed on the various treaty stipulations is
not only reasonable, but is alsc supported by reference to the
various articles taken by themselves and in their relation one
to another.” (Advisory Opinion No, 11, May 16, 1925, Series B,
No. 11, pp. 39-40.)

In connection with the Case of the Free Zones of Upper Savoy
and the District of Gex, the Permanent Court stated :

“in case of doubt, the clauses of a special agreement by which
a dispute is referred to the Court must, if it does not involve
doing violence to their terms, be construed in a manner enabling
the clauses themselves to have appropriate effects”. {Order,
August 19, 1929, Series A., No. 22, p. 13.)

In determining the extent of the jurisdiction conferred upon the
Oder River Commission by the Treaty of Versailles, the Permanent
Court of International Justice stated that it must go back to the
principles governing international fluvial law in general and
consider what posifion was adopted by the Treaty of Versailles in
regard to those principles, 1t concluded that the Treaty of Versailles
adopted the principle of internationalization, “‘that is to say, the
free use of the river for all States, riparian or not”. In taking a
reasonable interpretation of the treaty, the Court concluded :

“Article 332 grants freedom of navigation on waterways declared
international in the previous article to all Powers on a footing
of perfect equality. This provision would be inappropriate, it
not arbitrary, if the freedom stopped short at the last political
frontier.” (Terrvitorial qurisdiciion of the International Commission
of the hiver Oder, Judgment No. 16, September 10, 1g29, Series A.,
No. 23, pp. 26, 28.)

In a concurring opinion concerning the Auwusiro-German Customs
Régime, Judge Anzilotti, in considering Article 88 of the Treaty
of Saint-Germain, said :
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“(B) It is a fundamental rule of interpretation that words must
be given the ordinary meaning which they bear in their context
unless such an interpretation leads to unreasonable or absurd
results.” (Advisory Opinion No. 20, September 5, 1931, Series A./B.,
No. 41, p. 60.)

The Swiss Arbitrator (Charles Edouard Lardy), in his decision
in the dispute between the Netherlands and Portugal in the Island
of Timor case, involving the interpretation of treaties, stated:

... Conventions between States, like those between individuals,
ought to be interpreted ‘rather in thc sense in which they can
have some effect than in the sense in which they can produce
none.’ ”’ (Decision, June 25, 1914, under the Convention of April 3,
1913, Scott, Hague Court Reports {1916) 355, 384.)

And the American and British Claims Tribunal established under
the Convention of August 18, 1910, to cite yet another example,
held in the Cayuga Indians case that—

“.... Nothing is better settled, as a canon of interpretation in
all systems of law, than that a clause must be so interpreted as
to give it meaning rather than so as to deprive it of meaning.
We are not asked to choose between possible meanings. We are
asked to reject the apparent meaning and to hold that the provision
has no meaning. This we cannot do.” (Agent's Repori (1926)

203, 307, 322.)

1V. CoxcLusioN

{I) The Government of the United States is of the view that the
diplomatic exchanges between the United States, on the one hand,
and the Governments of Bulgaria, Hungary and Rumania, on the
other, concerning the implementation of Article 2 of the Treaties
of Peace with Bulgaria and Hungary and Article 3 of the Treaty
of Peace with Rumania, disclose disputes subject to the provisions
for the settlement of disputes contained in Article 36 of the Treaty
with Bulgaria, Article 40 of the Treaty with Hungary, and Article 38
of the Treaty with Rumania.

(I1) The Government of the United States is of the further view
that the Governments of Bulgaria, Hungary and Rumania are
obligated to proceed under the provisions for the settlement of
disputes contained in the respective Treaties of Peace, including
the obligation to appoint representatives to the Commissions
envisaged in the Treaties.
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Attachments :

Note from United States Representative to the United Nations
to the Secretary-General of the United Nations, January 6, 1950,
enclosing—

1.—Hungarian note of October 27.', 1949, to United States ;
2.—United States note of January 5, 1950, to Bulgaria ;
3.~—United States note of Januwary 5, 1930, to Hungary;
4—United States note of January 5, 1950, to Rumania.
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ATTACHMENTS

January 6, 1gs50.
Excellency :

I have the honor to refer to my note UN-2748 of September 2o, 1649,
forwarding to you copies of certain diplomatic correspondence relevant
to the question of observance of human rights in Bulgaria, Hungary and
Rumanta. (General Assembly Resolutions of April 30, 1949 (272 (I11)),
and October 22, 1049 (A/1043).)

On October 27, 1949, subsequent to the date of my letter, the Govern-
ment of Hungary addressed a further note to the Government of the
United States (Annex 1). On January 5, 1950, the Government of the
United States directed notes to the Governments of Bulgaria, Hungary
and Rumania {Annexes 2, 3 and 4).

I am enclosing copies of these notes with a request that you be kind
enough to transmit copies of the notes to all Members of the United
Nations and also to the International Court of Justice in connection
with the General Assembly Resolution of October 22, 1940 {(A/1043).

Accept, Excellency, the renewed assurances of my highest considera-
tion.

{Signed) WARREN R. AUSTIN,
United States Representative to the United Nations,

Enclosures : .
Annex 1.—THungarian note of October 27, 1949, to U.S.
Annex z.—U.S. note of January 5, 1950, to Bulgaria.
Annex 3.—U.S. note of January 5, 1950, to Hungary.
Annex 4—U.S.-note of January 5, 1950, to Rumania,

His Excellency Trygve Lie,
Secretary-General of the United Nations,
TLake Success, New York.

UN—2748/C.

Annex r

HUNGARIAN NOTE TO THE UNITED STATES
(27 OCTOBER 1940)
(Original text in English.)
The Hungarian Ministry for Foreign Affairs presents its compliments
to the Legation of the United States of America and, with reference

to the Legation's note No. 592, dated September 19, 1949, has the
honor to impart as follows : .
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The Hungarian Government regrets to state that the Government
of the United States deemed it opportune to renew the accusations,
deprived of all real basis whatsoever, and rejected most emphatically
by the Hungarian Government on several occasions—notwithstanding
that the Hungarian Government had clearly explicated and undoubtfully
proved in its notes Nos. 2672 and 7796/1949 that it was minutely observ-
ing the stipulations contained in Article 2 of the Peace Treaty.

The Hungarian Government once again rejects most categorically
that tendentious and false interpretation of the Peace Treaty by which -
the Government of the United States tries to contrast the stipulations
of Articles 2 and 4 of the Treaty. The Hungarian Government does not
see any confradiction between the observing of the stipulations contained
in Article 2 of the Peace Treaty and the fight against Fascist and
pro-Fascist elements prescribed by Article 4 of the same Treaty. On the
contrary, a consequent compliance with the stipulations of Article 4 isa
condition stne gua non of guaranteeing to all peoples and to the Hunga-
rian people among them, the rights defined by Article 2 of the Treaty,

It has resulted clearly from the documents of the trials against
Mindszenty and his accomplices and, recently, against Laszlo Rajk and
his accomplices, that the persons convicted for their antidemocratic
activity were guilty of a conspiracy aiming at the reverse of the present
democratic regime, and to annihilate the liberties acquired by the
people, and to establish a Fascist regime of oppression, worse than any
other previous regime of the kind. Accordingly, the Hungarian Govern-
ment, far from infringing the Peace Treaty, acts explicitly in compliance
with its stipulations when inflicting a blow upon the vile enemies of
liberty and democcracy, who have degenerated to espionage and mur-
derous attempts, If the Governments of the United States and the
United Kingdom accuse the Hungarian Government, this can have but
one reason, i.e., the ruling circles of these countries are hostile to the
independence and development of the people’s democracies and, as it
was proved by the aforementioned trials, support, in Hungary too, the
most desperate enemies of democracy, directing them by their own
network of spies, as well as by Tito and his clique, attached to their
service.

As a matter of fact, the Hungarian Government has repeatedly
stated that precisely these Governments have on several occasions
infringed the stipulations of the Peace Treaty relating to Hungary,
when unlawfully denying the restitution of Hungarian property found
in their respective zones of occupation, when refusing the extradition
of the Hungarian war-criminals escaped into their territory, when
supporting these war-criminals in their antidemocratic activity and
when even rendering possible the organization and equipment of military
formations of Hungarian Fascists on the territory occupied by them,

Furthermore, the Hungarian Government states with astonishment
that, in addition to the accusations already known and repeatedly
refuted, the Government of the United States expresses the opinion—
which is quite new and in no way compatible with the rules and spirit
of international law—that, by assuming certain obligations through the
signature of the Treaty of Peace, Hungary has become a State with
limited sovereignty.

When signing the Peace Treaty, Hungary was not, nor is she at
present, inclined to surrender her sovereignty—on the contrary, she
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will defend her independence and unhampered democratic development
against any imperialist interference. The Hungarian Government
considers the arbitrary interpretation of the Peace Treaty by the Govern-
ment of the United States an attempt to claim a right to constantly
interfere with Hungary’s internal affairs, ignoring the independernce of
the Hungarian State.

The Hungarian Government categorically rejects, moreover, the
wholly fictitious calumny of the Government of the United States,
alleging that the present Hungarian regime be merely “the totalitarian
rule of a minority”. Tt is a notorious fact that at the general elections
on the 15th of May of 1949 the Hungarian people manifested their will
in the most democratic way—by general and secret ballot—and decided
to support by 9s5.5 percent of their votes the policy carried on by the
present Hungarian Government. In view of this, the fact that the
Government of the United States alleges in a diplomatic note the present
Hungarian Government as being ““the rule of a minority”, cannot be
regarded by the Hungarian Government but as an evil-minded propagan-
distic manceuvre, based upon the denial of true facts.

In consideration of the above said, the Hungarian Government
rejects most categorically the note No. 562 of the Legation of the United
States, as a new attempt of unlawful interference with the internal
affairs of Hungary.

The Hungarian Ministry for Foreign Affairs avails itself of this oppor-
tunity to renew to the Legation of the United States of America the
expression of its high consideration. :

Annex 2

UNITED STATES NOTE TO BULGARIA
{5 JANUARY 1950)

(Original text in English|

The Legation of the United States of America presents its compliments
to the Ministry of Foreign Affairs of Bulgaria and has the honor to refer
to the Legation’s note of August 1, Ig49, asking the Bulgarian Govern-
ment to join the United States Government in naming a Commission, in
accordance with Article 36 of the Treaty of Peace, to settle the dispute
which has arisen over the interpretation and execution of Article 2 of
the Treaty. Reference is also made to the Ministry’s note of September 1,
1949, and to the-Legation's note of September 19, 1949, on the same
subject.

The Legation has the honor to inform the Ministry that the United
States Government has designated Mr. Edwin D. Dickinson as its
representative on the proposed Commission. It is requested that the
Bulgarian Government designate its representative forthwith and enter
into consultation immediately with the United States Government
through the American Minister in Sofia, with a view to the appointment
of the third member of the Commission as stipulated in Article 36 of
the Peace Treaty.
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Annex 3 -

UNITED STATES NOTE TO HUNGARY
(5 JANUARY 1950)
[Original text in English]

The Legation of the United States of America presents its compliments
to the Ministry of Foreign Affairs of Hungary and has the honor to refer
to the Legation’s note of August I, 1949, asking the Hungarian Govern-
ment to join the United States Government in naming a Commission,
in accordance with Article 40 of the Treaty of Peace, to settle the dispute
which has arisen over the interpretation and execution of Article z of
the Treaty. Reference is also made to the Ministry's note of August 26,
1949, to the Legation’s note of September 19, 1949, and the Ministry’s
note of October 27, 1949, on the same subject.

The Legation has the honor to inform the Ministry that the United
States Government has designated Mr. Edwin D. Dickinson as its
representative on the proposed Commission. It is requested that the
Hungarian Government designate its representative forthwith and enter
into consultation immediately with the United States Government
through the American Minister in Budapest, with a view to the appoint-
ment of the third member of the Commission as stipulated in Article 40
of the Peace Treaty.

Annex 4

UNITED STATES NOTE TO RUMANIA
(5 JANUARY 1950}

[Original text in English]

The Legation of the United States of America presents its compliments
to the Ministry of Foreign Affairs of Rumania and has the honor to refer
to the Legation’s note of August 1, 1949, asking the Rumanian Govern-
ment to join the United States Government in naming a Cominission,
in accordance with Article 38 of the Treaty of Peace, to settle the dispute
which has arisen over the interpretation and execution of Article 3 of
the Treaty. Reference is also made to the Ministry’s note of September 2,
1949, and to the Legation’s note of September 19, 1949, on the same
subject.

The Legation has the honor to inform the Ministry that the United
States Government has designated Mr. Edwin D. Dickinson as its
representative on the proposed Commission. It is requested that the
Rumanian Government designate its representative forthwith and enter
into consultation immediately with the United States Government
through the American Minister in Bucharest, with a view to the appoint-
ment of the third member of the Commission as stipulated in Article 38
of the Peace Treaty.
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92 WRITTEN STATEMENT OF THE GOVERNMENT OF
THE UNITED KINGDOM

I

1. The Peace Treaties with Bulgaria, Hungary and Roumania
all contain certain provisions which have come to be known (and
will herein be called) the Human Rights articles of the Treaties.
These are, in the first place Article 2 of the Treaties with Bulgaria
and Hungary, and Article 3 of the Treaty with Roumania, which
have the following common text :—

“Bulgaria/Hungary/Roumania shall take all measures necessary
to secure to all persons under Bulgarian/Hungarian/Roumanian
jurisdiction, without distinction as to race, sex, language or religion,
the enjoyment of human rights and of the fundamental freedoms,
including freedom of expression, of press and publication, of reli-
gious worship, of political opinion and of public meeting.”

Secondly, the Hungarian and Roumanian Treaties contain in
addition the following clause (Article 2 of the Hungarian Treaty
and Article 3 of the Roumanian Treaty) :—

“Hungary/Roumania further undertakes that the laws in force
in Hungary/Roumania shall not, either in their content or in their
application, discriminate or entail any discrimination between
persons of Hungarian/Roumanian nationality on the ground of
their race, sex, language or religion, whether in reference to their
persons, property, business, professional or financial interests,
status, political or civil rights or any other matter.”

In the opinion of the Government of the United Kingdom, a
dispute concerning the interpretation and execution of the above
quoted provisions has arisen between it and the Governments of
Bulgaria, Hungary and Roumania respectively (hereinafter referred
to as ‘‘the three Governments”), which should be settled by
means of the procedure specified in the relevant disputes articles
of the Peace Treaties. For reasons of convenience, these articles
are cited, and their common text is quoted, at a later stage of the
present written Statement, the five following paragraphs of which
set out the history of the matter up to the present date.

2. Before the beginning of the second part of the Third Session
of the General Assembly of the United Nations in April, 1949,
requests were made by the Governments of Australia and Bolivia
for the inclusion in the agenda of the Assembly of items concerning
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the trials of Church leaders in Bulgaria and Hungary which had
recently taken place in those countries. When these requests came
before the General Committee of the Assembly, it was decided
to amalgamate them in a single item to read as follows :—

“Having regard to the provisions of the Charter and of the
Peace Treaties, the question of observance in Bulgaria and Hungary
of human rights and fundamental freedoms including questions of
religious and civil liberties with special reference to recent trials
of Church leaders,”

The inclusion of this item in the agenda was opposed by the
representative of the Soviet Union, mainly on the ground that
the trials were the domestic concern of the countries concerned,
and that the General Assembly was not competent to discuss
them in view of Article 2, paragraph %, of the Charter, which
provides that nothing in the Charter “‘shall authorize the United
Nations to intervene in matters which are essentially within the
domestic jurisdiction of any State”. It should be noted, however,
in view of what subsequently occurred, that the Soviet opposition
was also based on the ground that, if there was a dispute concerning
any alleged violations of the Peace Treaties, the procedure laid
down in those Treaties for the settlement of disputes should be
followed, and that the Assembly was not the proper authority
for securing the execution of the Peace Treaties. Thus at this
stage, and in order to oppose the inclusion of the item in the
Assembly’s agenda, the Government of the Soviet Union was
ready and anxious to make appeal to the provisions of the Treaties
for the seftlement of disputes: yet when, at a later stage, it was
asked to co-operate in the application of this same procedure, it
refused to do so.

3. In point of fact, the Governments of the United Kingdom
and the United States had already taken the opening steps towards
setting the Treaty procedure in motion by addressing notes dated
April 2nd, 1949, to the Governments of Bulgaria, Hungary and
Roumania, alleging a number of viclations of the Human Rights
articles of the Peace Treaties, and calling upon those Governments
to adopt prompt remedial measures. It is not necessary for present
purposes to detail these charges : suffice it to say that they related
to a number of measures and actions, legislative, judicial and
administrative, taken in the countries concerned, which the
Governments of the United Kingdom and-United States considered
to be contrary to the Human Rights provisions of the Peace
Treaties. In their replies of April 7th, 1gth, and 21st, respectively,
the three Governments contested the correctness and validity of
these charges, and also the legal grounds on which they were
based.

4. The General Committee of the Assembly duly decided to
include the Australian/Bolivian item in the agenda, and it was
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subsequently discussed in the ad hoc Political Committee of the
Assembly, where it was again argued by the representative of
the Soviet Union (the Governments of Bulgaria and Hungary
(as non-Member States) having been invited to attend and having
refused) that the Assembly was not competent to go into the
matter. The ultimate result was that upon being informed that
the Governments of the United Kingdom and the United States
had already invoked the Peace Treaties, the Assembly decided,
by its Resolution No. 27z (III) of April 30th, 1949 (the text of
which is given in Annex I to the present Statement), to await
the result of this action, in the meantime retaining the matter
on the agenda for further consideration at the next (Fourth)
Session of the Assembly.

5. Following on this, the Governments of the United Kingdom
and United States engaged in an exchange of diplomatic cor-
respondence with the three Governments concerned, and also
with the Government of the Soviet Union, with a view to procuring
the settlement of the dispute in the manner provided by the
Peace Treaties. This correspondence has alrcady been commu-
nicated to the Court, but, for convenience of reference, that
relating to the United Kingdom (General Assembly document
Ajggo of September 27th, 1949) is attached as Annex II to the
present Statement!. For the moment, it is sufficient to say,
generally, that the three Governments, and also the Government
of the Soviet Union, while disputing the charges, refused to co-
operate in the application of those articles of the Peace Treaties
which provided for the settlement of disputes, denying that there
was, in fact, any dispute, and also reiterating that the matter
was one of purely domestic concern, and could not therefore be
the subject of international settlement,

6. The Governments of the United Kingdom and United States
accordingly informed the Secretary-General of the United Nations
of the abortive result of their efforts to set in motion the procedure
contemplated by the Peace Treaties, and this information was
duly communicated to the General Assembly in the course of
its recent (Fourth) Session. In consequence, and having regard
to the position maintained by the Governments of Bulgaria,
Hungary and Roumania, and by the Government of the Soviet
Union, that there was no dispute, and that the provisions of the
Peace Treaties for the settlement of disputes were not applicable,
the Assembly decided by its Resolution dated October 22nd,
1949 (the full text of which is given in Annex LII hereto), to
request an advisory opinion from the Court on the following
questions :

1 This document did not include the Hungarian note of October 27th, 1949,
which was not received until later, and which was the only reply made by any
of the three Governments to the United Kingdom notes of September 19th (see
paragraph 19 below). This Hungarian note is accordingly attached as Annex IT A,
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“T. Do the diplomatic exchanges between Bulgaria, Hungary
and Romania on the one hand and certain Allied and Associated
Powers signatories to the Treaties of Peace on the other, concerning
the implementation of Article 2 of the Treaties with Bulgaria and
Hungary and Article 3 of the Treaty with Romania, disclose
disputes subject to the provisions for the settlement of disputes
contained in Article 36 of the Treaty of Peace with Bulgaria,
Article 40 of the Treaty of Peace with Hungary, and Article 38
of the Treaty of Peace with Romania ?

In the event of an affirmative reply to question I:

IT, Are the Governments of Bulgaria, Hungary and Romania
obligated to carry out the provisions of the articles referred to in
question I, including the provisions for the appointment of their
representatives to the Treaty Commissions ?

In“the event of an affirmative reply to question II and if, within
thirty days from the date when the Court delivers its opinion, the
Governments concerned have not notified the Secretary-General
that they have appointed their representatives to the Treaty
Commissions, and the Secretary-General has so advised the Inter-
national Court of Justice:

ITI. Ii one party fails to appoint a representative to a Treaty
Commission under the Treaties of Peace with Bulgaria, Hungary
and Romania where that party is obligated to appoint a represent-
ative to the Treaty Comimission, is the Secretary-General of the
United Nations authorized to appoint the third member of the
Commission upon the request of the other party to a dispute
according to the provisions of the respective Treaties?

In the event of an affirmative reply to question IIT:

1V. Would a Treaty Commission composed of a representative
of one party and a third member appointed by the Secretary-
General of the United Nations constitute a Commission, within -
the meaning of the relevant Treaty articles, competent to make
a definite and binding decision in settlement of a dispute ?”

7. It will be observed that these questions are directed solely
to establishing whether the three Governments concerned are
under an obligation to take the necessary steps to enable the
provisions of the Peace Treaties concerning the settlement of
disputes to function, and what unilateral measures, if any, the
other parties to the Treaties can take to this end if such co-operation
is not forthcoming. The questions put to the Court are not, there-
fore, in any way concerned with the merits or demerits of the
substantive allegations made against the three Governments of
violations of the Peace Treaty provisions concerning Human
Rights t. Consequently, in the present written Statement, no

1 In this connexion, it should be noted that the second of the questions put
to the Court has, by a drafting oversight, been framed too widely. It asks whether
the Governments of Bulgaria, Hungary and Roumania are under an obligation
to carry out “‘the provisions of the articles referred to in question I”, It so
happens that in question I reference is made not only to the articles of the Peace
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reference will be made to these alleged violations except in so
far as may be necessary for purposes of clarification,

1I

8. The first question addressed to the Court is whether the
diplomatic exchanges which have taken place concerning the
implementation of the Human Rights articles of the Peace Treaties
disclose disputes {i.e. international disputes) which are subject to
the provisions of the Peace Treaties for the settlement of disputes.
This question has therefore two elements, namely, is there an
international dispute, and, if there is one, is it a dispute to which
the provisions of the Peace Treaties providing for the settlement
of disputes apply ?

9. The three Governments, and the Government of the Soviet
Union, deny that there is any dispute, on grounds which, in so
far as they are disclosed in the diplomatic exchange of corre-
spondence, are inadmissible and, indeed, almost frivolous. In the
opinion of the United Kingdom Government, it is manifest on
the face of the correspondence and of the discussions which have
taken place in the General Assembly, that a dispute exists. Indeed,
the very fact that one party denies that there is a dispute, while
the other asserts there is, shows the existence of a difference of
opinion—and hence of a dispute-—as to the meaning and effect
of the Treaty. While it may be difficult to give a precise legal
definition of a dispute, the existence of which is really more a
question of fact than of law, the Government of the United Kingdom
considers that for present purposes a dispute may be said to arise
whenever one government charges another government with
violation of a treaty or general rule of international law, and the
other government either denies the charge, or the facts or the
correctness of the legal rule or treaty interpretation on which it
is based ; or else, while not in terms denying the charge, persists-
in the course complained of, or fails to take any remedial measures.
In the present case all these elements scem to be present. The
Government of the United Kingdom has alleged specific violations
of the Human Rights articles of the Peace Treaties by which the
countries concerned are bound, and the observance of which the
Government of the United Kingdom is entitled under the Peace
Treaties to require. It will be seen that in the opening part of the
diplomatic exchanges (see, for instance, the Hungarian note of

Treaties concerning the settlement of disputes, but also, incidentally, to the Peace
Treaty articles concerning Human Rights, though solely by way of description
of the subject on which the diplomatic exchanges had taken place. In the opinion
of the United Kingdom Government, the substance of question IT is intended
to relate only to the settlement of disputes articles, and the Court is not called
upon tuv go into the question of the alleged violations of human rights.

19
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April, 7th, the Roumanian note of April rgth, and the Bulgarian
note of April 21st, 1949), the three Governments discussed the
actual substance of the charges made against them, either denying
them, or justifying the measures or actions concerned, and making
countercharges . It was only at a later stage that it occurred to
these Governments to deny that there was any dispute at all (see
for instance the Bulgarian note of July 27th, and the Hungarian
note of August 26th). They therefore tacitly admitted that a
dispute on a substantive issue under the Peace Treaties had arisen.
In addition to denying the substantive correctness of the charges
made against them, they also denied the correctness of the United
Kingdom’s interpretation of the Peace Treaties, on the basis of
which the charges were made. Furthermore, by their very invo-
cation of the exception of domestic jurisdiction as being applicable
in the present case, when the Government of the United Kingdom
denies that it has any application in view of the existence of a
specific provision in an international agreement, these Govern-
ments have admitted, have indeed themselves created a dispute.
They have further (although this point is not at the moment
actually in issue) failed to discontinue the actions complained of,
or to take any steps of a remedial character 2,

10. For all these reasons, it seems clear to the Government of
the United Kingdom that a dispute must exist, and, so far as
the Government of the United Kingdom is concerned, a dispute
undoubtedly does exist. It is obvious that if it were open to
parties to a ‘treaty, in reply to alleged violations of the treaty,
to cause a dispute not to exist by the simple process of denying
its existence, means would never be wanting to defeat the intention
of the treaty; and it would be useless to include in treaties

1 The Hungarian Government again took up the substance of the matter in
their note of October 27th, 1949 (see Annex ITA), in which they once more denied
or sought to justify the acts of which they were accused, and made countercharges.

# Some assistance as to the circumstances in which a dispute can be said to
exist is to be derived from pronouncements of the Permanent Court of Interna-
tional Justice. In the Mavrommalis case (Series A., No. 2, pp. 11, 13), a dispute
was said to be “‘a disagreement on a peint of law or fact, a conflict of legal views
or of interests between two persons”, and the Court refused to lay down any rule
as to the extent of the previous diplomatic exchanges to be required between
the parties—a point of some importance on the question (if it should be raised)
of whether the previous diplomatic exchanges in the present case were adequate
to establish the existence of a dispute. In the case of the German Interestsin Upper
Silesta (Series A., No. 6, pp. 14 and 22}, in discussing when a *‘difference of opinion”’
could be said to have Leen established, the Court held that “‘even if .... the
existence of a definite dispute were necessary, this condition could at any time be
fulfilled by means of unilateral action on the part of the applicant party”, and a
difference of opinion was said to exist ‘'as soon as one of the Governments concerned
points out that the attitude adopted by the other conflicts with its own views".
In the Chorzdw Fuctory case (Series A., No. 13, p. 10), the Court said that '‘the
manifestation of the existence of a dispute in a special manner, as for instance
by diplomatic negotiations, is not required”.
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provisions for the settlement of disputes, for in these circumstances
such provisions could never have any binding character, since
they could only be operated with the consent of the very party
against ‘whom the charges of violation were made. In fact, the
mere process of denying that a dispute exists is itself constitutive
of one, if the other party alleges that there is a dispute arising
out of charges of treaty violations, which are either denied,
persisted in, or left unremedied. It is only by begging the question
at issue that the conclusion can be arrived at that no dispute
exists. It is, moreover, precisely by these means that the three
Governments concerned reach this position. This is well exempli-
fied in the Hungarian note to the United Kingdom of August 26th,
1949, which contains the following passage referring to the setting
up of a Commission (as is required by the Peace Treaties for the
final settlement of disputes) :

“Further .... paragraph (sc. article) 4o stipulates that the Com-
mission be delegated (sc. appointed) only in case of a ‘dispute’
concerning the interpretation and carrying out of the Peace Treaty.
‘There can be no question however about such a ‘dispute’ because—
as it can clearly be seen in the enumerated notes of the Hungarian
Ministry of I:Y oreign Affairs—the Hungarian Government has
exactly fulfilled its obligations assumed in the Peace Treaty.”

The above argument amounts to this, that because the Hun-
garian Government, in' reply to charges of violating the Peace
Treaty, denies that it has violated the Treaty and says that it
has, in fact, exactly complied with it, therefore there is no dispute
as to whether it has viclated the Treaty or not. The palpable
absurdity of this argument is manifest, seeing that the very
question at issue is whether the Treaty is being carried out or
not, and that it obviously cannot be disposed of by the simple
process of denying the charge. The moment that the Hungarian
Government and the other Governments concerned, in reply to
charges of Treaty violation, state that in fact they are complying
with the Treaty, a dispute necessarily arises, because the respeciive
parties are taking up opposed attitudes on one and the same
issue. That which causes a dispute fo come into existence cannot
simultaneously cause it to go out of existence ; yet this is what
the Hungarian Government is suggesting. By saying that they
are fulfilling the Treaty when the Government of the United
Kingdom says they are not, they are themselves either admitting
the existence of a dispute or bringing one into existence. It is
not possible, therefore, that this dispute should fail to have any
existence because the Hungarian Government say they are com-
plying with the Treaty. The process is, again, one which (if it
were valid) would necessarily make nonsense of all provisions
in treaties for the settlement of disputes. These provisions are
included on purpose to deal with cases in which one party says
that the other party is not carrying out the treaty, but the other
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party says that it is. If, therefore, the other party could cause
a dispute not to exist merely by saying that the treaty was in
fact being carried out, the articles for the settlement of disputes
would be useless, since no dispute could ever arise.

111

11. Nor is there any greater substance in the argument (put
forward in almost all of the notes of the three Governments,
and by the Soviet Union) that the dispute, if it exists, is not
international in character, i.e,, that the matter does not come
under the Peace Treaties because it is essentially one of domestic
concern and jurisdiction. This again is an argument in a circle.
The question whether such a matter falls within the terms of
the relevant treaty is a mixed question of fact and of the legal
interpretation of the treaty itself. A matter which would otherwise
be, or in certain of its aspects is, one of domestic jurisdiction
and concern, nevertheless (if, in fact, it is the subject of a treaty
provision) necessarily, and in consequence of that alone, becomes
a subject of international rights and obligations. The moment
anything is a subject of international rights and obligations, it
ceases to be of purely domestic concern : it becomes a matter of
international concern because it concerns the other party or
parties to the treaty. To say that a matter does not fall under
a treaty because it is one of domestic concern or jurisdiction, is
to reverse the correct order of reasoning, for the initial question
is not whether the matter is of domestic concern, but whether,
on the language and wording of the treaty, it falls under or is
dealt with by, or is a subject of the treaty. If it is, then ipso
facto it ceases to be of purely domestic concern. In other words,
it is not because something is of domestic concern that it does
not fall under the treaty, it is because it falls under the treaty
that it is not of domestic concern, or no longer purely so. This
position was clearly established by the advisory opimion of the
Permanent Court of International Justice in the case of The
Tunis and Morocco Nationality Decrees (Publications of the
Court, Series B., No. 4), in which the Court stated (at p. 24 of
the opinion) with reference to questions of nationality, that,
although these were in principle matters solely within the domestic
jurisdiction of the State concerned, that State might have restricted
its freedom of action in the matter by treaty obligations, in which
case, so far as the compatibility of the State’s nationality law
with its treaty obligations was concerned, the matter was no
longer solely within its domestic jurisdiction, and the dispute
became one of the interpretation of treaty provisions, in respect
of which the exception in favour of matters of domestic juris-
diction did not apply. In the opinion of the United Kingdom
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Government, this reasoning is exactly applicable to the present
case. It may be admitted that, normally, the dealings of a govern-
ment with its own nationals in its own territory, and the trial
of its own nationals in its own courts for offences committed
locally, are matters essentially or solely of domestic concern and
jurisdiction. The Human Rights provisions of the Peace Treaties
were, however, quite obviously and on the face of them, inserted
for the express purpose of creating certain exceptions to this
position in the case of these countries. They were expressly worded
s0 as to cover nationals of the countries concerned and the dealings
of these Governments with their own nationals. These provisions
create international obligations in regard to matters which would
or might otherwise be of purely domestic concern and jurisdiction.
They -have the effect (and must have it, since otherwise they
could have no effect at all) of giving the other parties to the
Treaty international legal rights in regard to the matters in
question, for the purpose of securing the observance of these
articles by the Governments concerned in their dealings with
their own nationals in their own territory. To say that these
matters do not come under the Peace Treaties because they are
of purely domestic concern would make nonsense of provisions
which, manifestly and on the face of them, must have been
inserted for no other purpose than to cause the matters concerned
to cease to be of purely domestic jurisdiction. The Hungarian,
Bulgarian and Roumanian argument, and that of the Soviet
Union, therefore begs the question from the start. To say that
because the matters are of purely domestic concern, therefore
they do not come under the Treaties, is to assume that they are
in fact of purely domestic concern, but that is the very question
at issue. The assumption is negatived by the manifest language
of the Treaties. The fact that these matters are the subject of
express provisions in the Peace Treaties alone suffices to take
them out of the category of matters of purely domestic concern.
The question becomes one of the compatibility of the local law,
and of the measures locally taken, with the relevant provisions
of the Treaties.

v

12. On the basis of the above argument, it is submitted that
the first element in the first question put to the Court must be
answered in the affirmative, namely, that the diplomatic exchanges
do disclose the existence of a dispute, and one of an international
character. The second element is whether that dispute is subject
to the provisions for the settiement of disputes contained in
Article 36 of the Treaty of Peace with Bulgaria, Article 40 of the
Treaty with Hungary, and Article 38 of the Treaty with Roumania.
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All these articles are similar in their form and substance, and they
read as follows :

“1. Except where another procedure is specifically provided
under any article of the present Treaty, any dispute concerning
the interpretation or execution of the Treaty, which is not settled
by direct diplomatic negotiations, shall be referred to the Three
Heads of Mission acting under Article 37, except that in this case
the Heads of Mission will not be restricted by the time-limit provided
in that Article. Any such dispute not resolved by them within a
period of two months shall, unless the parties to the dispute
mutnally agree upon another means of settlement, be referred at the
request of either party to the dispute to a Commission composed
of one representative of each party and a third member selected
by mutual agreement of the two parties from the nationals of a
third country. Should the two parties fail to agree within a period
of one month upon the appointment of the third member, the
Secretary-General of the United Nations may be requested by
either party to make the appointment.

2. The decision of the majority of the members of the Commission
shall be the decision of the Commission, and shall be accepted by
the parties as definitive and binding.”

It will be seen from the opening phrases of this provision that
any dispute ipso facfo falls under it provided (a) that it is a dispute
“concerning the interpretation or execution of the Treaty”, and
(6) that it is not a dispute the settlement of which is specifically
made subject to a different procedure under any other article of
the Treaty. The present dispute, which relates to charges of violat-
ing the Human Rights provisions of the Treaties, as quoted in
paragraph 1 of the present written Statement, is necessarily a
dispute “‘concerning the interpretation or execution’’ of the Treaty.
The Government of the United Kingdom is alleging a series of
actions in violation of these provisions, on the part of the three
Governments concerned. If the three Governments are, in fact,
committing these actions, or have committed them, then they
are not, in the United ngdom view, executing the Treaty, or
have broken it, because they are not respecting or have already
failed to respect the human rights provided for. To use the language
of these provisions, far from taking “‘all measures necessary to
secure to all persons under their jurisdiction the enjoyment of
human rights and of the fundamental freedoms”, the Govern-
ments concerned are in fact denying these rights to the persons
who should receive them. In so far as the three Governments do
not admit that they have committed or are committing these
actions or, alternatively, say that they have executed or are duly
executing the clauses concerned, then there is necessarily a dispute
as to whether the Treaty has been in this respect or is being
executed. There is in fact a dispute concerning the execution of
the Treaty.
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13. There is also a dispute concerning the interpretation of the
Treaty. This would necessarily arise from the fact alone that the
three Governments have pleaded the principle of domestic juris-
diction as taking the matter out of the scope of the Treaty, whereas
the Government of the United Kingdom argues the converse,
that on its correct interpretation the Treaty is clearly apphicable,
and takes the matters concerned out of the sphere of domestic
jurisdiction. It will be seen also that the argument of the three
‘Governments to the effect that the Human Rights provisions are
being fulfilled is based on a different conception of the meaning
of those provisions from that held by the United Kingdom Govern-
ment. The three Governments (see for instance the Hungarian
and Roumanian notes of April 7th and rgth, the Bulgarian notes
of July 2z7th and September 1st, and the Roumanian note of
September 2nd) consider that these provisions must be read
subject to another provision of the Peace Treaties, namely, Article 4
of the Treaties with Hungary and Bulgaria, and Article 5 of
the Treaty with Roumania. These have a common text reading
as follows : ’

“Hungary/Bulgaria/Roumania, which in accordance with the
Armistice Agreement has taken measures for dissolving all organiz-
ations of a Fascist type on Roumanian territory whether political,
military or para-military, as well as other organizations conducting
propaganda hostile to the Soviet Union or to any of the other
United Nations, shall not permit in future the existence and activity
of organizations of that nature which have as their aim denial to
the people of their democratic rights.”

It will be seen from the correspondence that the three Govern-
ments argue, either that they are only obliged to carry out the
Huaman Rights articles in respect of non-Fascist persons and organ-
izations, or alternatively, that they were justified in the actions
which are the subject of the charges now made against them,
because these actions were for the purpose of carrying out the
‘provision quoted immediately above, ie., for the purpose of car-
rying out their treaty obligation not to permit the existence or
activities of organizations of a Fascist type or other similar organ-
izations having as their aim denial to the people of their demo-
cratic rights. There is here involved a clear difference of opinion
‘between the respective parties as to the meaning, effect and inter-
telation of these different provisions, as well as of such specific
terms as ““Fascist” and “‘denial of democratic rights”. Manifestly,
therefore, there is a dispute about the interpretation as well as
about the execution of the Treaties.

14. It is equally clear that this dispute is not one for which
some other method of settlement is provided by another article
of the Treaties. In each of the three Treaties another mode of
settlement is provided in connexion with. certain of the economic
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clauses (see Article 31 of the Treaty with Bulgaria, Article 35 of
the Treaty with Hungary, and Article 32 of the Treaty with
Roumania) ; but these articles specifically enumerate the clauses
to which they apply. Thus, Article 31 of the Bulgarian Treaty
says: "“Any disputes which may arise in connexion with Arti-
cles 22 and 23 and Annexes IV, V and VI of the present Treaty,
shall be referred to a Conciliation Commission, composed”, etc.,
and it is the same mutatis mutandis in the other Treaties. The
Roumanian Treaty in addition contains a special article (Article 33)
providing for the settlement of disputes “‘which may arise in con-
nexion with the prices paid by the Roumanian Government for
goods delivered by this Government on account of reparation....”,
These are the only other Articles of the Peace Treaties concerned
which provide a method for the settlement of disputes different
from that contemplated by the general disputes provisions quoted
in paragraph 12 above. It is clear that the present dispute does
not fall under any of these other Articles. It arises in regard to
provisions (Articles 2-5 of the Treaties) which are not amongst
those listed or contemplated by these other Articles, provisions
which figure in that part of the respective Treaties headed “Polit-
ical Clauses”, whereas the other Articles for the settlement of
disputes relate wholly to provisions figuring in that part of the
Treaties headed ‘“‘Reparation and Restitution” or “Economic
Clauses”. Indeed, these other Articles for the settlement of disputes
are themselves part of the economic clauses and are clearly applic-
able only to the provisions of that nature enumerated in them.

15. For all these reasons, it is submitted that the second element
of the first question must also be answered in the affirmative,
i.e., that the dispute disclosed by the diplomatic exchange is one
which is subject to the general provision for the settlement of
disputes quoted in paragraph 1z above.

A%

16. The next question put to the Court, i.e., that numbered II,
is whether the Governments of Bulgaria, Hungary and Roumania
are legally bound to carry out the provisions of the general disputes
Article of the Treaties, '‘including the provision for the appoint-
ment of their representatives to the Treaty Commissions”. The
United Kingdom Government submits that once it is established
that a dispute falling under the Article concerned exists, there
can be no doubt that the Governments of Bulgaria, Hungary and
Roumania are legally bound to carry out the provisions of that
Article. 1t was inserted in the Peace Treaties for the express
purpose of enabling disputes of the present kind to be settled.
It has no other purpose, and if the Governments concerned are
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not -bound to carry out its provisions when a dispute of the char-
acter contemplated by it arises, the Article would have no meaning
or object. It must be assumed that the parties, by inserting this
Article, and by subsequently signing and ratifying the Treaty
containing it, intended that any disputes contemplated by it
should be settled by the procedure provided in it. Unless this
assumption is made, the Article has no purpose since it is always
open to parties to go to arbitration voluntarily and a treaty clause
1s only required where arbitration is to be compulsory. Therefore
the legal obligation of the Governmenis concerned to carry out
this provision follows as an inescapable conclusion from the mere
fact that the Article figures in the relevant Treaty.

17. The answer to the specific question whether these Govern-
ments are legally bound to carry out the provisions of the general
disputes Article for the appointment of their representatives to
the Treaty Commissions, naturally depends on whether the
procedure contemplated by the Article has duly been gone through,
and has reached a stage at which the appointment of Commis-
" sioners is requisite. The Government of the United Kingdom
submits that this stage has been reached. In this connexion, it
has itself endeavoured to carry out with the utmost exactitude
the procedure provided for in the Article. This contemplates
that when a dispute arises, an attempt should first be made to
settle it by direct diplomatic negotiations. As the exchange of
correspondence shows, this is what the Government of the United
Kingdom did. It addressed the three notes dated April 2nd, 1949,
to the three Governments concerned, setting out the general
nature of the charges made, the facts on which they were based,
and citing the relevant Articles of the Treaties. The three Govern-
ments, in their notes of April 7th, 1gth and 21st, 1949, all denied
these charges and also the legal basis on which they were put
forward. Thus the dispute was not settled by direct diplomatic
negotiations (and the citations contained in the footnote to
paragraph g above, show that the Government of the United
Kingdom was in no way bound to engage in prolonged or further
diplomatic exchanges). Next, the disputes Article provides that,
in the event of such non-settlement, the dispute is to be referred
to the Three Heads of Mission in the capital concerned, i.e., the
United Kingdom, United States and Soviet Diplomatic Repre-
sentatives. Accordingly, the Government of the United Kingdom
effected such a reference by notes dated the 31st May, 1949,
addressed to the Representatives in the capifals concerned of
the Governments of the United States and U.S.S.R., asking them
to state at an early date when they would be prepared to meet
with the United Kingdom Representative in order to take cog-
nizance of the dispute in the manner prescribed by the Peace
Treaty. (On the same date, the Government of the United Kingdom
informed the three ex-enemy Governments that, in the United
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Kingdom view, a dispute had arisen which was being referred
to the Heads of Mission.) The United States Representative in
each case expressed willingness to attend the meeting. The Soviet
Representative did not reply, but a reply was sent through the
Soviet Embassy in London by the note dated June 12th, 1649.
This note rejected the idea of consideration by the Heads of
Mission, advancing arguments similar to those put forward on
behalf of the three ex-enemy Governments, namely in effect,
that there was nothing to discuss, because it was obvious that
the three Governments were carrying out their Treaty obligations
and that, in any case, the matter fell completely within the
domestic jurisdiction of those Governments. The United Kingdom
reply to this communication, contesting these arguments, is
contained in the note dated 3oth June, 1949. Of the three ex-
enemy Governments, only the Bulgarian Government replied to
the United Kingdom note of 3rst May. In this reply, dated
27th July, they again justified their actions, denied that there
was any dispute or any ground for invoking the disputes Articles.

18. Accordingly, by 3oth July, 1049 (i.e., two months after
the date of the notes referring the matter to the Heads of Mission),
a situation had arisen which was precisely that contemplated by
the second sentence of the general disputes Article quoted in
paragraph 12 above, ie., the dispute had not been resolved by
the Three Heads of Mission within the prescribed period of iwo
months. The dispute had not been resolved by them for the
simple reason that it had never been considered by them jointly,
because the Soviet Representative refused to do so. The Govern-
ment of the United Kingdom does not read the relevant provision
as relating solely to cases in which the Heads of Mission have
made some attempt to resolve the dispute, but have failed to do
so within the period specified. The provision in question relates
to a simple situation of fact; it says: “Any such dispute not
resolved by them within a period of two months....” The only
question is therefore—was the dispute in fact resolved by the
Heads of Mission ? If not, then it is irrelevant why, and it does
not matter whether, it was because they were unable to do so,
or because, owing to the refusal of one of them to participate,
they were never able jointly to consider the matter at all. The
same reasoning applies to the phrase in the preceding sentence
to the effect that a dispute not settled by direct diplomatic
negotiations “‘shall be referred to the Heads of Mission”, and to
any contention that the dispute was never in fact “referred”
to them. The United Kingdom Government considers that this
reference was definitively effected by means of the note which
their Representative in each of the three capitals concerned
addressed for the purpose to his United States and Soviet col-
leagues. It is immaterial that the Three Heads of Mission did
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not, as a body, consider the dispute, or go into it. It was certainly
referred to them. They did not consider it because one of them
refused to do so. It accordingly became a dispute not resolved
by them within the specified period.

19. This situation having been reached, the relevant provisions
of the disputes Article are quite clear. They say that, in these
events, the dispute “‘shall, unless the parties to the dispute
mutually agree upon another means of settlement, be referred
at the reguest of either party to the dispute to a Commission com-
posed of...”". The parties did not, in fact, mutually agree vpon
any other means of settlement. It is again simply a question of
the existence of a fact, i.e.,, non-agreement on any other means
of settlement. The reasons for such non-agreement do net affect
the fact, and it is immaterial that they sprang, on the one side,
from a denial there was any dispute to be settled . Accordingly,
the matter became automatically referable to the contemplated
Commission on the sole request of the Government of the United
Kingdom as the other party concerned. This request the Govern-
ment of the United Kingdom duly and in terms made in the
notes to the three Governments each dated 1st August, 1949.
These Governments all replied (notes of 26th August and 1st
and znd September) reiterating their previous arguments and
specifically refusing to participate in the setting-up of any Com-
mission. To this the Government of the United Kingdom rephied
by identical notes dated 1gth September, 1949, stating that it
was unable to accept the reasons advanced by the three Govern-
ments for refusing to comply with the Treaty provisions and
procedure, and reserving all its rights. Subsequently, the Govern-
ment of the United Kingdom appointed Mr. F. Elwyn Jones,
K.C., M.P., as their Commissioner on each of the three Commissions
concerned. The three Governments were informed of this in
identical notes delivered on January sth, 1950, in which they
were also formally requested to appoint their own Commissioners
and to consult with the United Kingdom Government as to the
appointment of the third Commissioner. The text of these notes
is given in Annex 1V hereto. No reply to them has been received.
It will thus be seen that the Government of the United Kingdom
has taken all the steps open to it under the Treaties.

z0. As regards the obligation of the parties to appoint their
Commissioner (when this stage has been reached), the Treaty
position is that the Commission contemplated by the relevant
Article is to be composed of ““one representative of each party

1 The more particularly of course if the Court holds, in answer to question I
(and it is only on that assumption that question Ii arises at all), that the existence
of a dispute is established.
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and a third member selected by mutual agieement of the two
parties from nationals of a third country”. It is submitted that
a provision to the effect that, upon the request of one of the parties,
a dispute is to be referred to a Commission composed in this way,
must automatically entail an obligation on each of the parties
to appoint or be ready to appoint its representative on the Com-
mission ; otherwise the provision in question has no force or
meaning. It would be idle to provide that a dispute shall, at the
request of either party, be referred to a Commission of this char-
acter If there were no obiigation upon the parties to appoint their
Commissioners, for in that case there could not come into being
any Commission to which to refer the dispute. An inherent and
absolute contradiction would be involved between an obligation
to refer a matter to a Commission composed of Commissioners
appointed by each party and a third neutral Commissioner, and
the absence of any obligation on the parties to appoint their
Commissioners. It i1s submitted therefore that, from the moment
at which there arises under this Article a right for one party to
have the matter referred to a Commission, there simultaneously
arises, as a necessary complement, an obligation on the other
party to co-operate in the setting-up of the Commission, and,
when called upon, to appoint its representative on the Commission.

Vi

2I. Whereas the first and second questions put to the Court
relate to the past, and to the obligations of the Governments of
Bulgaria, Hungary and Roumania under the general disputes
Article of the Peace Treaties, the third and fourth questions have
reference to the position which will arise in future if these three
Governments persist in their present course of refusing to co-operate
in operating the Treaty procedure {assuming the Court holds that
they are under a legal obligation to do so); and these questions
raise the issue of what steps, if any, can be taken by the other
parties to the Treaty to put the Treaty procedure into effect in
the absence of such co-operation. These questions arise from the
fact that the Treaty makes no provision for what is to happen
in the event of such a default. In this there is nothing unusual,
since most treaties containing provisions for arbitration tacitly
assume that, should a dispute arise, the arbitral procedure will
duly be resorted to. The Government of the United Kingdom is,
however, so far as its own standpoint goes, less concerned than
in the case of the first two questions to urge any particular con-
clusion as to the third and fourth questions, because it considers
that the object of these latter questions is mainly to put the
General Assembly in a position to determine its own future pro-
cedure in this matter. If these questions are both answered in the
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affirmative, the Assembly may consider that it ought to defer
any further action or consideration, at least until the processes
contemplated by these questions have been gone through : should,
however, the answer to hoth or either be in the negative, it will
be clear that no further steps are open to the complainant parties
under the Peace Treaties as such.

2z2. On the assumption that the Court advises, in answer to
the first two questions, that the three ex-enemy Governments
are under an obligation to appoint representatives to the Treaty
Commissions ; and if they have still failed to do so within thirty
days after the delivery of this opinion, the third question asks
whether the Secretary-General of the United Nations would be
competent to appoint the third member of each Commission upon
the request of the other party to the dispute. The Government
of the United Kingdom considers that this question should be
answered in the affirmative. The only element of doubt arises on
a purely literal construction of the wording of the general disputes
Article. The difficulty arises because the Article, after providing
for a Commission composed of one representative of each party,
then goes on to provide for a “third” member who 1s to be appointed
by the Secretary-General upon the request of either party, if the
two parties are themselves unable mutually to agree upon this
third member. It may be argued, therefore, that the mention of
a third member implies the previous existence of the other two
members. But the term can equally be regarded as being merely
a convenient way of describing a particular member of the Com-
mission whose appointment is to be effected by a different proce-
dure from that provided for the appointment of the other two
members, i.e., as meaning neutral or additional rather than “'third”
in the temporal sense. Admittedly, the fact that the third member
is to be selected in the first place “‘by mutual agreement of the
two parties from nationals of a third country” seems primarily
to contemplate a situation in which the two parties have already
appointed their national Commissioners. Thus it can be argued
that the question of the appointment of a third Commissioner
by means of this mutual agreement can only arise after the two
national Commissioners have been appointed, and that the same
must therefore apply to any appointment by the Secretary-General
of the United Nations, in the event of failure to agree. This argu-
ment would be much stronger if the appointment of the third
member had to be made in the first instance by mutual agreement
hetween the two national Commissioners as individuals, but the
Article does not say this ; it says the appeintment is to be effected
by mutual agreement of the two parties, i.e., of the two Govern-
ments, Now it is obvious that if one of the parties has refused
even to appoint its own national Commissioner, there can be no
question of its agreeing on the designation of the neutral member
of the Commission. In brief, there is a situation in which the
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party concerned has refused or failed te appoint its own national
Commissioner, and has equally in effect refused, or at any rate
failed to agree upon, the appointment of the neutral Commissioner.
Consequently, the situation contemiplated by the final sentence
of the paragraph (i.e., “'should the two parties fail to agree within
a period of one month upon the appointment of the third member™)
would be literally that which would then exist, that is to say the
two parties would-not in fact have agreed upon the appointment
of the third member, using the term “‘third member”’ in the sense
indicated above as a convenient form of description of the con-
templated neutral member of the Commission.

23. 1t should be noticed in the foregoing connexion that
although the natural thing, if the Treaty machinery were being
operated properly, would doubtless be for the partics to begin
by appointing their own Commissioners, and then to go on to
appoint the neutral Commissioner, there is nothing in the Article
which positively requires that the national Commissioners should
be designated first in point of time. On the wording of the Article,
it wounld theoretically be open to the parties to begin by agreeing
upon the contemplated third member of the Commission, and
only after such agreement to proceed to the designation of their
national Commissiofiers : one can indeed imagine circumstances
in which they might prefer to do this. Similarly, there is nothing
in the wording of the Article (and should the parties fail to agree
upon the appointment of the neutral Commissioner) to prevent
the Secretary-General from being at once requested to make the
appointment, and for the national Commissioners only to be
appointed at a later stage; and again, circumstances are con-
ceivable in which this might be done of set purpose. If therefore
this process could be carried out even though »e national Commis-
sioners had as yet been appointed, then a fortior: it could be carried.
out if one such Commissioner had been appointed but not the
other. These considerations seem to support the view that the
term “‘third Commissioner” is a piece of description, and does
not have the result of making it a condition precedent of his
appointment that the two national Commissioners should already
have been designated.

24. Unless the provision concerned is read in the above sense,
it would always be open to any party to a dispute under the
Treaty to stultify the Treaty procedure by his own action. In
other words, although the relevant Article clearly contemplates
an appointment by the Secretary-General, upon the request of
cither party, if the parties cannot agree upon a third Commis-
sioner within a period of one month from the date of the request
for reference to a Commission, it would always be open to one
of the parties to prolong the contemplated period of one month
indefinitely by simply delaying (even without absolutely refusing})
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the appointment of its own national Commissioner. This could
easily occur; i.e., one of the parties, without refusing, might
delay his appointment. If such appointment is a condition prece-
dent of the appointment of the third member, but is delayed
beyond the month, the intention of the Article, namely that the
appointment should be made by the Secretary-General if the
parties cannot agree within that period, would be defeated.

VII

25. There remains the fourth question put to the Court,
assuming that the third question is answered in the affirmative,
i.e., would a Commission composed of the representative of one
party only, together with a member appointed by the Secretary-
General, constitute a Commission within the meaning of the
Treaty, competent to give a final and binding decision ? It does
not, of course, follow from the fact that the Secretary-General
can properly be requested to nominate, and could validly nominate,
the third member of the Commission before one or both of the
national Commissioners have been appointed, that a competent
Commission can exist in the total absence of one of the national
Commissioners. Ordinarily, if the third member were appointed
first, either by agreement between the parties or upon request
by the Secretary-General and in advance of the appointment of
either or both of the national Commissioners, in the manner and
for the reasons which have been suggested above, this would only
be anticipatory of these other appointments, and the Commission
would not come into exisience and would not function until
these other appointments had been made. The question now at
issue, however, is whether this still remains the case where one
of the parties has appointed its Commissioner, and the absence of
the other Commissioner is due to the wilful refusal or default
of the other party to appeint him. It must be recognized that
prima facie the Treaty contemplates a Commission composed.
of three members, and although failure or refusal to appoint
its Commissioner would constitute a violation of the Treaty on
the part of the Government concerned, it would not follow from
that alone that the other two members could constitute by them-
selves a competent Commission and could give a valid and binding
decision. The essence of a Commission of this kind is that the
third or neutral member holds the balance between the two
national Commissioners. It may be said that the third Com-
missioner can scarcely carry out properly the functions which he
is intended to perform if he is not assisted by the national Com-
missioners of both sides. Not only, in the circumstances now
postulated, would the national Commissioner of one of the parties
be absent, but in addition it must be assumed that, having refused.
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or failed to appoint its Commissioner, the Government concerned
would equally be unwilling to submit any evidence to a Com-
mission composed of the other two members. Thus the Commission
would bave difficulty in functioning in the manner presumably
contemplated by the Treaty. There is also the consideration that
the second paragraph of the relevant Article on the settlement
of disputes, as quoted in paragraph 12 above, says: ““The decision
of the majority of the members of the Commission shall be the
decision of the Commission, and shall be accepted by the parties
as definitive and binding.” The very idea of a majority, however,
contemplates a Commission consisting of not less than three
members. If there i5 a two-member Commissicn, they either
disagree or they are unanimous: the question of a majority in
the strict sense cannot arise. Further, if the two members disagree,
there can be no decision at all ; yet the Treaty procedure seems
to have been intended to ensure that a final decision would be
reached in all circumstances.

26. The United Kingdom Government have thought it preferable
to state explicitly the difficulties which may exist in the way of
giving an affirmative answer to the fourth question put to the
Court. But a different point of view can also be maintained. For
instance, the .primary object of the provision about majority
decisions being binding was to make it clear that the three Com-
missioners did not have to be unanimous and that the views of
any two of them would suffice. This provision was not, as such,
directed against the possibility of a Commission of less than two
members functioning. It is suggested, moreover, that had a Com-
mission of three members been duly constituted, but one of the
parties had subsequently withdrawn its Comrmissioner, the other
two could nevertheless have continued to function and render
any decision upon which they were able to agree. 1t is true that
in that case there would have been an initially valid constitution
of the Commission, by the appointment of the contemplated
three members. Nevertheless, if such a Commission can go on
functioning and render wvalid decisions despite the withdrawal
of one of its members by his Government, this suggests that a
party cannot, by its own unilateral action, defeat the clear intention
of the Treaty, and prevent the Treaty procedure for the settlement
of disputes from functioning, so far as such functioning remains
a material possibility in the absence of the co-operation of the
party concerned. If this is true of a position in which one of the
parties withdraws its Commissioner, it would seem to apply
equally to the case where that party refuses or persistently fails
to appoint its Commissioner !,

! On the question of the right of a government to withdraw its consent to a
matter being dealt with by arbitration or judicial decision (in a case where it
was not obliged to give such consent, but had in fact done so), it has been stated,



WRITTEN STATEMENT OF THE UNITED KINGDOM I89

2z7. Nor, in the last resort, is the fact that the two remaining
members may not be able to agree, an insuperable objection. This
merely means that it may be materially impossible, with only two
Commissioners, to reach a final decision : it does not necessarily
mean that, if they can agree, their decision is not in the circum-
stances a valid one. A “‘majority” decision might well be regarded
as covering any decision upon which any two members of the
Commission are in fact agreed, regardless of the circumstances in
which the third, or putative third, member fails to agree : whether
becanse he is present but disagrees, or because he is not even
present, or because he was (wrongfully} never nominated. provided
always that the Treaty procedure has otherwise been correctly

followed.

28. As regards the difficulty that the Commission and, in parti-
cular, the third Commissioner, ought to be in possession of the
views of both sides, the same principle seems to apply. A Com-
mission cannot in any case do more than call upon both parties
to make known their views and produce their evidence. If they
fail or refuse to do so, the Commission has not only the right,
but actually the duty to render a decision, so far as it can, on the
basis of such evidence or information as it can obtain from other
.sources. A Commission composed of two members can, equally
as well as a three-member Commission, call upon both sides to
submit their views and evidence, and the failure or refusal of one
side to do this cannot of itself incapacitate the Commission from
rendering a decision 1.

with reference to the jurisdiction of the Permanent Court of International Justice,
that : “Once consent has been given, it cannot be withdrawn during the Court's
exercise of the jurisdiction consented to' (cf. Hudson, The Permanent Court of
International Justice, I920-1942, p. 411, citing the case of the Minorities in Upper
Silesia) (Series A., No. 15, p. 25). Cases have certainly occurred in which, despite
the withdrawal of one of the Commissioners or his refusal or failure to participate,
the Commission has gone on functioning and has given decisions or awards : e.g.
the Franco-Mexican Claims Commission of 1929, in the absence of the Mexican
Commissioner ; the United States-German Mixed Claims Commission of 1939,
after the retirement of the German Commissioner; and the Lena Goldfields
Arbitral Tribunal after the withdrawal of the Soviet arbitrator (see generally
Hudson's International Tribunals, 1944, pp. 53-54; Feller's Mexican Claims
Commissions, 1935, pp. 70-70; and the Awmmual Digest of Public International
Law Cases, 1929-1930, P. 426).

1 Such was the view taken by the two remaining Arbitrators, Scott and Stutzer,
in the Lena Goldfields case, after the withdrawal of the Soviet Government and
Arbitrator. By a clawse in the arbitration article, each party had undertaken
"To present to the Court in manner and period in accordance with its instructions,
all the information necessary respecting the matters in dispute, which it is able
and which it is in a position to produce, bearing in mind considerations of State
importance,” On this the Court of Arbitration pronounced as fcllows (the citation
is from the Awunuwal PDigest, 1926-1931, p. 427) i—

“This information, by reason of the premises [i.e., the non-participation
of the Soviet Government], the Court was not able to obtain direct from the
[Soviet) Government, and, in order to ascertain the truth upoun the issues

20

-
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29. The point may be clearer on the basis of an application of
the principle of estoppel. If a Commission composed of only two
members—a national member of one party and the third member
appointed by the Secretary-General—meets and gives a decision,
it is the function of the party which considers that decision to
be invalid to put forward the necessary challenge. In the present
case, the only party which would have the necessary.locus standi
to do this would be the other party to the dispute. But in fact
the other party to the dispute could only make this challenge
by pleading its own wrongful action in not appointing its national
Commissioner.

In fact, the basis of its challenge would be its own failure to
appoint its Commissioner. It is submitted, however, that a plea
of invalidity based solely on the default of the party making the
plea cannot be good or effective. In brief, the party concerned is
estopped or incapacitated from challenging the validity of the
decision, because it cannot do so except by pleading its own
wrong. In that case the decision would remain unchallenged in
law and therefore binding. This argument would have especial
force in the circumstances now contemplated, i.e., that the Court
has advised that the three Governments are under a legal obli-
gation to appoint their Commissioners, but that they have still
failed or refused to do so. Can they then be heard to say (or can-
anyone be heard to say on their behalf) that because they have
(wrongfully) not appointed their Commissioner, therefore the
Commission is incompetent, or non-existent as such, and cannot
properly function ? If not, there is no basis on which the validity
of the decision can be challenged, and it stands.

30. The principle of estoppel has found application in certain
of the pronouncements of the Permanent Court of International
Justice delivered on questions bearing a close analogy to those
here at issue. For instance, in the Chorzdw Factory case (Series A.,
No. g, p. 31), it was held that one of the parties was estopped
from pleading the Court’s lack of jurisdiction on the ground that
“it is ... a principle generally accepted in the jurisprudence of
international arbitration, as well as by municipal Courts, that
one party cannot avail himself of the fact that the other has not

before it, the Court was thus compelled to admit the best evidence available
of various facts and documents, upon which Lena [Le. the Lena Goldfields
Company] was unable to produce primary evidence by reason of the docu-
ments or witnesses being in Russia and not available at the trial. The Court
finds as a fact upon the evidence, that this was rendered necessary by the
difficulty in which the Company found itself of getting either documents or
persons out of Russia for the purposes of the trial.”

It is submitted that this passage is of particular interest and significance in
the present connexion, where the circumstances and the difficulties as to evidence
are of a precisely similar order, and spring from just the same kind of causes
as in the Lena case.
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fulfilled some obligation, or has not had recourse to some means
of redress, if the former party has, by some illegal act, prevented
the latter from fulfilling the obligation in question, or from having
recourse to the tribunal which would have heen open to him".
This suggests that if, in the present case, the Governments of
Bulgaria, Hungary and Roumania have, by refusing to co-operate
in the setting-up of the appropriate Treaty Commission, severally
prevented the other Parties concerned from having recourse to
the tribunal which would otherwise have been open to them f{i.e.,
a Commission constituted as contemplated by the relevant pro-
vision of the Treaty), they are estopped from complaining if- those
Parties have recourse to such process as i1s available to them for
obtaining a finding on the merits of the dispute, and cannot
question the competence of a tribunal necessarily constituted
without the co-operation of the three ex-enemy Governments,
though othérwise, in accordance with the procedure laid down
by the Treaty. Equally in point is the well-known principle that
a government cannot plead failure to adopt the necessary internal
measures of implementation, as a justification for not carrying
out an international treaty obligation—a principle given full
effect to by the Permanent Court in the case of the Danzig Railway
Officials (Series B., No. 15, pp. 26-27}. By analogy, it would seem
that a party to a treaty cannot plead (or put forward arguments
involving a plea of) its own failure to operate the treaty procedure
for the settlement of disputes, as a ground for contesting the
validity of action by the other parties to the treaty, taken with
a view to operating that procedure to such extent as is practicable
in the circumstances, and being in all other respects in accordance
with the relevant treaty provisions.

31. The argument of the United Kingdom under this head can,
in fact, be reduced to an application of the well-known principle
of treaty interpretation—ut res magis valeal quam pereat, ie.,
that treaty provisions must be deemed to have been intended
to possess force and content, and must, therefore, in general,
be so interpreted and applied as to give them adequate meaning
and effect, and avoid their purpose being nullified. It has several
times been pointed out in the course of the present written State-
ment, that if the contentions of the three ex-enemy Governments
were accepted, it would mean that the Peace Treaty provisions
for the settlement of disputes would be operable only at the
option of each of the Parties concerned, instead of constituting,
as they were clearly intended to do, an obligatory process for
the settlement of disputes. If a Party to the Treaty, charged
with breaches of it giving rise to a dispute which has not been
settled by diplomatic negotiations, or through the Three Heads
of Mission, can, by refusing to appoint his representative on the
Treaty Commission, or to participate in the appointment of the
third Commissioner, prevent the Commission from functioning,
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and thus prevent the dispute from being settled, then it is clear
that the Treaty procedure for the settlement of disputes, obviously
intended to be binding and compulsory on the Parties, can, in
fact, in the last resort, only be operated with the consent, express
or tacit, and given ad hoc in each case, of the very Party against
whom the charges of breach of treaty are made. Such a result
would fail to give the relevant provision its intended meaning
and effect, or, indeed, any real meaning or effect at all, because
it is in any case always open to parties to a treaty to have
voluntary recourse to arbitration in order to settle disputes arising
under it: and unless a provision for arbitration or judicial set-
tlement is compulsory, there is no object in including it. Con-
sequently, on the basis of the principle ut res magis valeat quam
pereat, the above-mentioned result ought to be avoided if it is
possible to do so by any fair and reasonable interpretation of
the provision concerned which does not do violence to its clear
wording. In paragraphs 26-28 above, reasons have been given
for thinking that an affirmative answer to the fourth question
put to the Court would not be inconsistent with the language
of the general disputes Article of the Peace Treaties. Therefore,
in the application of the principles just discussed, the Govern-
ment of the United Kingdom submits that the fourth question
put to the Court should also be answered in the affirmative 2,
In making this submission, the Government of the United King-
dom is not suggesting anything which the practice of the United
Kingdom itself does not recognize. Section 6 of the United King-
dom Arbitration Act, 1889, expressly provides that where there
is an agreement to arbitrate, and one party makes default in
appointing his arbitrator, the other party may, after serving
a prescribed notice, appoint his own arbitrator to act as sole
arbitrator, and that such arbitrator’s award shall thereupon be
binding on both parties as if the arbitrator had been appeinted
by consent. A similar rule applies where the agreement provides
for a reference to three arbitrators (see Halsbury’s Laws of Eng-
land, Vol. 1, pp. 646 and 647).

(Signed) G. G. FITZMAURICE,

Agent for the Government
of the United Kingdom.

January I11th, 1950.

! The doctrine of u? res magis valeat quam perveat, as applied in decisions and
opinions of the Permanent Court of International Justice, was exhaustively
discussed in the course of the oral argument presented by the Government of
the United Kingdom during the hearing of the preliminary point of jurisdiction
in the Corfu case, February-March, 1948, and will be found on pp. gyo-97 of the
Record (Distr. 241), to which the Government of the United Kingdom begs leave
to refer for the purposes of the present case also,



WRITTEN STATEMENT OF THE UNITED KINGDOM I93

Annex 1

RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY
OF THE UNITED NATIONS AT ITS zo3rd PLENARY
MEETING ON APRIL 3o0th, 1949

272 (III). Observance in Bulgaria and Hungary of human
rights and fundamental freedoms

[Not reproduced.]

Annex 11

LETTER FROM THE UNITED KINGDOM REPRESENTATIVE
TO THE UNITED NATIONS (19 SEPTEMBER 1949)

UniTED NATIONS GENERAIL ASSEMBLY General.
Fourth Session. Afggo.
Item 27 of the agenda. 257 September, 1949.

[Not reproduced.]

Annex I A

HUNGARIAN “NOTE VERBALE” TO THE UNITED KINGDOM
(OCTOBER 27th, 1949)

The Hungarian Ministry for Foreign Affairs presents its compliments
to the British Legation and, with reference to the Legation’s note
No. 475 of the 1gth September, 1949, has the honour toimpart asfollows:

The Hungarian Government regrets tostate that the Government of the
United Kingdom deemed it opportune to renew the accusations, deprived
of all real basis whatsoever, and rejected most categorically by the
Hungarian Government-—notwithstanding that the Hungarian Govern-
ment on several occasions had clearly explicated in its notes Nos. 2671
and 7795/1949, and undoubtfully proved that they were minutely
obgerving the stipulations contained in Article 2 of the Peace Treaty.

The Hungarian Government once again rejects most categorically
that tendentious and false interpretation of the Peace Treaty, by which
the British Government try to contrast the stipulations contained
respectively in Articles 2 and 4 of the Treaty. The Hungarian Govern-
ment does not see any contradiction between the observing of the stipul-
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ations of Article 2 of the Treaty and the fight against Fascist and pro-
Fascist elements prescribed by Article 4 of the same Treaty. On the
contrary, a consequent compliance with the stipulations of Article 4 is
a condition sine gua norn of guaranteeing to all peoples, and to the
Hungarian people among them, the rights defined by Article 2 of the
Treaty.

It has resulted clearly from the documents of the trials against
Mindszenty and his accomplicesand, recently, against Laszlo Rajk and his
accomplices, that the persons convicted ior their antidemocratic activity
were guilty of a conspiracy aiming at the reverse of the present demo-
cratic regime, and to annihilate the liberties acquired by the people,
and to establish a Fascist régime of oppression, worse than any other
previous regime of the kind. Accordingly, the Hungarian Government,
far from infringing the Peace Treaty, acts explicitly in compliance with
its stipulations when inflicting a blow upon the vile enemies of liberty
and democracy who have degenerated to espionage and murderous
attempts. If the Governments of the United Kingdom and of the United
States accuse the Hungarian Government, this can have but one reason,
1.e., the ruling circles of these countries are hostile to the independence
and development._of the people’s democracies and, as it was proved by
the aforementioned trials, support, in Hungary too, the most desperate
enemies of democracy, directing them by their own network of spies, as
well as by Tito and his clique, attached to their service.

As a matter of fact, the Hungarian Government has repeatedly
stated that precisely these Governments have, on several occasions,
infringed the stipulations of the Peace Treaty relating to Hungary,
when unlawfully denying the restitution of Hungarian property found
in their respective zones of occupation, when refusing the extradition
of the Hungarian war-criminals escaped into their territory, when
supporting these war-criminals in their antidemocratic activity and
when even rendering possible the organization and equipment of military
formations of Hungarian Fascists on the territory occupied by them.

Furthermore, the Hungarian Government states with astonishment
that, in addition to the accusations already known and repeatedly
refuted, the Government of the United Kingdom expresses the
opinion—which is quite new and in no way compatible with the rules
and spirit of international law—that, by assuming certain obligations
through the signature of the Treaty of Peace, Hungary has become a
State with limited sovereignty.

When signing the Peace Treaty, Hungary was not, nor is she at
present, inclined to surrender her sovereignty—on the contrary, she
will defend her independence and unhampered democratic development
against any imperialist interference. The Hungarian Government con-
siders the arbitrary interpretation of the Peace Treaty by the British
Government an attempt to claim a right to constantly interfere with
IS-Iungary's internal affairs, ignoring the independence of the Hungarian

tate.

The Hungarian Government categorically rejects, moreover, the
wholly fictitious calumny of the British Government, alleging that the
present Hungarian regime be merely “the rule of a minority”. It is a
notorious fact that at the general elections on the 15th May of 1949 the
Hungarian people manifested their will in the most democratic’ way—
by general and secret ballot—and decided to support by 95.5% of
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their votes the policy carried on by the present Hungarian Government.
In view of this, the fact that the British Government alleges in a diplo-
matic note the present Hungarian Government as being “‘the rule of a
minority’’, cannot be regarded by the Hungarian Government but an
evil-minded propagandistic manoeuvre, based upon the denial of true
facts.

In consideration of the above said, the Hungarian Government rejects
most categorically the note No. 475 of the British Legation, as a new
attempt of unlawful interference with the internal affairs of Hungary.

The Hungarian Ministry for Foreign Affairs avails itself of this oppor-
tunity to renew to the British Legation the expression of its high con-
sideration.

Anrnex {7

RESOLUTI01\;T ADOPTED BY THE GENERAL ASSEMBLY
OF THE UNITED NATIONS AT ITS 235th PLENARY
‘ MEETING ON OCTOBER 22nd, 1949

[Not reproduced.]

Annex IV

TEXT OF IDENTICAL NOTES FROM THE GOVERNMENT

OF THE UNITED KINGDOM TO THE GOVERNMENTS OF

BULGARIA, HUNGARY AND ROMANIA DELIVERED ON
JANUARY 5th, 1950

His Britannic Majesty’s Legation present their compliments to the
Bulgarian * Ministry of Foreign Affairs and with reference to their
note No. 410 of 1st August, 1949, regarding reference to a Commission
as laid down in Article 36 ! of the Peace Treaty with Bulgaria of their
dispute with the Bulgarian Government over the interpretation of
Article 2 of the Treafty have the honour to inform the Ministry of
Foreign Affairs that His Majesty’s Government in the United Kingdom
have appointed Mr. F. Elwyn Jones, K.C., M.P., as their representative
on the proposed Commission. It is accordingly requested that the
Bulgarian Government may appoint their representative forthwith and
at the same time enter into consultation with His Majesty's Govern-
ment in the United” Kingdom with' a view to the appointment of a
third member as stipulated in the Peace Treaty.

2. His Britannic Majesty's Legation take this opportunity to renew
to the Bulgarian Ministry of Foreign Affairs the assurance of their
high consideration. .

1 Texts of notes to Hungarian and Romanian Governments mulatis mulandis.
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3. TELEGRAMME EMANANT DU MINISTRE
DES AFFAIRES ETRANGERES DE LA REPUBLIQUE
POPULAIRE DE BULGARIE ET ADRESSE
AU PRESIDENT DE LA COUR

Regu le 14 janvier 1950

Monsicur le Président,

Me référant A lettre numéro 9org que Greffier de la Cour
m’adressa en date sept novembre 1949 au sujet Résolution vingt-
deux octobre 1949 par laquelle Assemblée générale Nations Unies
demanda a la Cour avis consultatif sur interprétation certains
articles Traité de paix avec Bulgarie, ai honneur vous faire savoir
que Gouvernement bulgare, considérant que cette procédure est
dénuée tout fondement juridique et estimant par conséquent
inutile aborder le fond des questions posées devant Cour, désire
porter & sa connaissance & titre information ce qui suit au sujet
régularité cette procédure. :

Assemblée générale Nations Unies en violation stipulations
expresses article deux paragraphe sept et article cinquante-cing
de Charte s'occupa questions qui relevent essentiellement de
compétence nationale de 'Etat bulgare. De méme, et toujours en
violation de Charte et du Traité paix avec Bulgarie, elle aborda
examen de larticle trente-six susdit traité en décidant demander
4 Cour internationale Justice avis consultatif sur ces questions,
bien que ledit article Traité paix prévoit sa propre procédure
et exclut par la compétence tant de V'Assemblée générale Nations
Unies que de Cour internationale Justice.

Cela ne constitue que nouvelle phase de tentative certains
pays de s'immiscer dans affaires intérieures de Bulgarie — plus
spécialement dans ses fonctions législatives judiciaires et adminis-
tratives — immixtion a laquelle Gouvernement de République
populaire Bulgarie s’oppose de maniére la plus énergique.

Incompétence de l'Assemblée générale Nations Unies dans
toute cette tentative d'immixtion entraine incompétence de Cour
internationale Justice de s'occuper probléme qui lui est posé, bien
que ce dernier soit déguisé sous forme demande avis consultatif.

En second lieu Gouvernement bulgare estime que Cour ne
saurait émettre avis consultatif demandeé sans porter grave atteinte
au principe bien etabli en droit international, proclamé par Statut
de la Cour et observé par jurisprudence constante, 4 savoir principe
selon lequel toute procédure judiciaire dans un cas déterminé,
portant sur question juridique pendante entre deux parties, exige
application régles du contentieux (article soixante-huit Statut et
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articles quatre-vingt-deux et quatre-vingt-trois Réglement) et
par conséquent n’est opérante gu’a condition que consentement
préalable de toutes les parties en cause soit acquis.

Bulgarie n’est pas membre Nations Unies. Elle n'est pas soumise
obligations découlant de Charte et Statut en ce qui concerne avis
consultatifs. Elle n'a pas accepté et n'accepte pas juridiction de
Cour. Celle-ci est donc incompétente émettre avis consultatif
demandé par Assemblée générale Nations Unies.

Veuillez agréer, etc.

(Signé) VLADIMIR POPOTOMOV,

Ministre Affaires étrangéres
République populaire Bulgarie.
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4. TELEGRAMME DU MINISTRE DES AFFAIRES
ETRANGERES DE LA REPUBLIQUE SOVIETIQUE
SOCIALISTE D’UKRAINE A TLA COUR INTERNATIONALE
DE JUSTICE, LA HAYE

I5 janvier 1950 (re¢u le 16 janvier).

[Traduction faite par le Greffe]
Kiev.

En réponse 4 vos lettres n » go21 et gozz du 7 novembre 1949,
au nom du Gouvernement de la République soviétique socialiste
d'Ukraine, j'ai I'honneur de porter a votre connaissance ce qui
suit : comme l'a déclaré la délégation de la République sovié-
tigue socialiste d’Ukraine au cours de la 4me Session de 1'Assem-
blée générale, celle-ci n’a pas le droit d’examiner la question relative
au respect des droits de 'homme et des libertés fondamentales en
Hongrie, en Buigarie et en Roumanie, car ceci est contraire au
paragraphe 7 de Varticle 2 de la Charte de I’ Organisation des Nations
-Unies, et il semble qu’il y ait 1a une mgeren(:e grossiére dans les
affaires intérieures &' Etats souverains ; en conséquence, I Assemblée
générale n’est pas fondée 4 demander un avis consultatif & la Cour
internationale sur cette question, qui reléve exclusivement de la
compétence nationale desdits Etats. Pour ces motifs, le Gouverne-
ment de la République soviétique socialiste d’ Ukraine estime que
la Cour internationale n’a pas le droit et ne posséde pas de base lui
permettant d’examiner cette question sans le consentement effectif
4 un tel examen des Gouvernements hongrois, bulgare et roumain.

(Signé) MANUILSKI.
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4, TELEGRAM FROM THE MINISTER FOR FOREIGN
AFFAIRS OF THE UKRAINIAN SOVIET SOCIALIST
REPUBLIC TO THE INTERNATIONAIL COURT OF
JUSTICE, THE HAGUE

January 15th, 1950 (received ]anué.ry 16th}.

[Translation by the Registry]
Kiev. !

In reply to your letters Nos. gozx and go22 of November 7th,
1949, on behalf of the Government of the Ukrainian Soviet Socialist
Republic, T have the honour to inform you of the following : as the
delegation of the Ukrainian Soviet Socialist Republic stated during
the IVth Session of the General Assembly, the Assembly does not
have the right to examine the question relating to human rights
and fundamental freedoms in Hungary, Bulgaria and Rumania,
for this is contrary to Article 2, paragraph 7, of the Charter of the
United Nations, and it seems that this constitutes gross inter-
ference in the domestic matters of sovereign States ; consequently,
the General Assembly is not entitled to request of the International
Court an advisory opinion on this question, which is exclusively
within the domestic jurisdiction of the said States. For these
reasons the Government of the Ukrainian Soviet Socialist Republic
considers the International Court does not have the right and
possesses no basis allowing it to deal with this question without the
effective consent of the Hungarian, Bulgarian and Rumanian
Governments to such examination.

(Signed) MANUILSKI.
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5. LETTER FROM THE CHARGE D'AFFAIRES A.lL. OF
THE UNION OF SOVIET SOCTALIST REPUBLICS IN THE
NETHERLANDS TO THE REGISTRAR OF THE
INTERNATIONAL COURT OF JUSTICE

Unofficial translation. The Hague, January 14, 1950.

Dear Mr. E. Hambro,

Being charged by the Ministry of Foreign Affairs of the U.S.S.R.,
I have the honour, in reply to the letters Nos. gozr, gozz, of
November 7th, 1949, to communicate that, as it had already been
declared by the Soviet Delegation at the Fourth Session of the
General Assembly of the United Nations, the General Assembly, in
virtue of the p. 7, Article 2 of the Charter of the Organization,
is not competent to examine the question of ‘“Maintenance of
human rights and fundamental freedoms in Bulgaria, Hungary
and Romania”, as concerning solely to the intern competence of
these States, and, consequently, the General Assembly is not
competent to request the International Court of Justice for an
advisory opinion on this question. On the same grounds the
International Court of Justice equally is not competent to examine
this question without accordance of the Governments of the directly
interested States,

With respect,

{Signed) M. VETROV,
Chargé d’affaires a.i. of the U.S.S.R.
in the Netherlands,
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6. TELEGRAMME DU MINISTRE DES AFFAIRES
ETRANGERES DE LA REPUBLIQUE SOCIALISTE
SOVIETIQUE DE BIELORUSSIE A LA COUR
INTERNATIONALE DE JUSTICE, LA HAYE

[ Traduction faite par le Greffe)
15 janvier 1950 (regu le 16 janvier).

Minsk.

En réponse a vos lettres go21-go2z du 7 novembre Ig4g9 par
délégation du Gouvernement de la République socialiste soviétique
de Biélorussie, j'ai 'honnear de porter 4 votre connaissance que,
comme l'a déja déclaréla délégation dela République socialiste sovié-
tique de Biélorussie, lors de la g4me Session de 1'Assemblée générale
des Nations Unies, la question relative au respect des droits de
I'homme et des libertés essentielles en Bulgarie, en Hongrie et en
Roumanie reléve exclusivement de la compétence intérieure de
ces Etats et partant I’ Assemblée générale, en vertu du paragraphe 7
de I'article 2 de la Charte des Nations Unies, n’est pas compétente
pour examiner cette question ; en conséquence, elle n’a pas compé-
tence pour demander un avis consultatif 4 la Cour internationale
de Justice sur ce point pour les mémes motifs, et en outre, en 'ab-
sence du consentement 4 I'examen de cette question des Gouver-
nements des Etats directement intéressés, la Cour international
n’est pas non plus compétente pour en connaitre. :

(Signé} KISELEV.
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6. TELEGRAM FROM THE MINISTER FOR FOREIGN
AFFAIRS OF THE BYELORUSSIAN SOVIET SOCIALIST
REPUBLIC TO THE INTERNATIONAL COURT OF
JUSTICE, THE HAGUE

[ Translation by the Regisiry)
January 15th, 1950 (received January 16th).

Minsk.

In reply to your letters Nos. goz1-gozz of November 7th, 1949,
on behalf of the Government of the Byelorussian Soviet Socialist
Republic, I have the honour to inform you that, as the delegation
of the Byelorussian Soviet Socialist Republic already stated during
the IVth Session of the General Assembly of the United Nations,
the question relating to the observance in Bulgaria, Hungary and
Rumania of human rights and fundamental freedoms is exclusively
within the domestic jurisdiction of these States and therefore the
General Assembly, under Article 2, paragraph 7, of the Charter,
is not competent to consider this question; consequently, the
Assembly is not competent to request an advisory opinion of the
International Court of Justice on this question for the same reasons,
and furthermore, in the absence of consent, by the Governments
of the States which are directly interested, that this question be
examined, the International Court is not competent to consider it.

(Signed) KiseLEv.
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7. LETTRE DU CHARGE D’AFFAIRES A.1. DE LA
REPUBLIQUE POPULAIRE ROUMAINE AUX PAYS-BAS
AU PRESIDENT DE LA COUR INTERNATIONALE
DE JUSTICE

LEGATION DE LA REPUBLIQUE POPULAIRE
DE ROUMANIE AUX Pavs-Bas

N° 12. La Haye, le 16 janvier 1950.

Monsieur le Président,

En réponse a l'adresse n° goig du 7 novembre 1949 de la Cour
internationale de Justice, j'ai I'honneur de vous transmetire de
la part du Gouvernement de la République populaire roumaine ce
qui suit :

Par sa communication faite le 7 octobre 1949 aun Secrétaire
général des Nations Unies, le Gouvernement roumain a montré
qu’il considére que la discussion au sein de la commission politique
spéciale d'un point appelé « observations des droits de I'homme et
des droits et libertés fondamentales dans la République populaire
roumaine » est entiérement dépourvue de fondement et constitue
une immixtion dans les affaires intérieures de la Roumanie.

Le Gouvernement de la République populaire roumaine a re-
poussé cette tentative d’immixtion et a protesté contre le fait que
I’Assemblée générale des Nations Unies s'est laissée entrainer dans
des actions contraires aux stipulations catégoriques de la Charte,

Le Gouvernement roumain considére gque la Résolution de
I’Assemblée des Nations Unies du 22 octobre 1949, par laquelle est
demandé un avis consultatif & la -Cour internationale de Justice,
ainsi que la procédure engagée devant cette Cour représentent une
continuation de ces ingérences dans les affaires intérieures de
la République populaire roumaine, ingérences contre lesquelles
le Gouvernement de la République populaire roumaine proteste et
les repousse catégoriquement.

Le Gouvernement roumain considére que la Cour internationale
de Justice n'est pas compétente dans la question de I’Assemblée
générale que 1'Organisation des Nations Unies lui a soumise par
sa Résolution du 22 octobre 1949, celleci étant une affaire inté-
rieure de la République populaire roumaine et, par conséquent,
de la compétence exclusive de la République populaire roumaine.

Le Gouvernement roumain considére que la Cour internationale
de Justice ne peut étre compétente dans la question qu'on lui a
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soumise, la République populaire roumaine n’étant pas partie au
Statut de la Cour internationale de Justice.

Le Gouvernement rournain attire l'attention qu’en aucun cas,
la Cour internationale de Justice ne peut étre compétente dans une
question concernant la Roumanie sans que le Gouvernement rou-
main y e(t donné son consentement.

Veuillez agréer, etc.

(Signé) T. ANDREESCO.

2K
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8. LETTRE DE L'ENVOYE EXTRAORDINAIRE ET
MINISTRE PLENIPOTENTIAIRE DE LA REPUBLIQUE
TCHECOSLOVAQUE AU GREFFIER DE LA COUR

N° 478/50. La Haye, le 16 janvier 1g50.

Monsieur le Greffier,

J’al I'honneur d’accuser réception de vos lettres en date du
7 novembre 1949, no go2I et go22, au sujet de la Résolution de
I’Assemblée générale de 'O. N. U. du 22 octobre 1949, concernant
le «respect des droits de Vhomme et des libertés fondamentales.
en Bulgarie, Hongrie et Roumanie», et, faisant suite a votre
invitation, j’ai 'honneur, au nom du Gouvernement tchécoslovaque,
de communiquer a la Cour c¢e qui suit:

Les questions soumises a la Cour concernent des matiéres qui
ont fait I'objet d’amples discussions & la ITIme et ITVme Assemblée
générale des Nations Unies, discussions qui se sont déroulées en
I'absence compléte et en dépit des protestations des Gouvernements.
bulgare, hongrois et roumain. A cette occasion, la délégation
tchécoslovaque a objecté a plusieurs reprises que le traitement de
ces questions était contraire a la loi et en opposition avec les dispo-
sitions du paragraphe 7 de Varticle 2 de la Charte des Nations
Unies, étant donné qu'il s'agit d’intervention dans des affaires
relevant de la compétence nationale d’un Etat.

Le Gouvernement tchécoslovaque objecte en outre:

Dans le sens de V'article 82 du Réglement et de 'article 68, la
Cour doit appliquer, & la requéte pour l'avis consultatif, les dispo-
sitions prévues en matiére contentieuse. Dans cette procédure, la
Cour est en premier lien tenue d’examiner sa compétence et d'en
décider au terme de larticle 36, paragraphe 6, et de l'article 53,
paragraphe 2, du Statut.

Des faits que la Bulgarie, la Hongrie et la Roumanie ne sont pas.
membres de I'Organisation des Nations Unies, et ne sont pas parties
du Statut de la Cour, ainsi que du fait que chacun de ces Etats
a expressément rejeté le procédé de 1'Assemblée générale des
Nations Unies en cette matiere, v compris I'appel 4 la Cour, celle-ct.
devra —- analogiquement d’aprés I'avis consultatif de la Cour per-
manente de Justice internationale du 23 juin 1923, n° 5 — inévita-
blement constater qu’elle n’est pas compétente.

Veuillez agréer, etc,

(Signé) Dr J. MARTINIC.
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-9, WRITTEN STATEMENT PRESENTED BY THE
AUSTRALIAN GOVERNMENT UNDER ARTICLE 66
OF THE STATUTE OF THE INTERNATIONAL
COURT OF JUSTICE AND THE ORDER OF THE
COURT DATED 7 NOVEMBER, 1949

By Resolution adopted 22 October, 1949, the General Assembly
of the United Nations requested the International Court of Justice
for an advisory opinion on certain procedural questions relating
to the interpretation of the peace treaties with Bulgaria, Hungary
and Roumania. These questions were four in number, answers
being requested to questions 3 and 4 only in the event of certain
conditions not being fulfilled. The Australian Government submits
the following statement in connectton with the first two questions.

It may be useful to consider briefly as a preliminary question
the argument advanced at the Fourth Session of the General
Assembly that the International Court of Justice was not com-
petent to give the advisory opinion suggested on the ground that
interpretation of the treaties was exclusively within the competence
of the contracting parties. Under Article g6 (1) of the Charter of
the United Nations and Article 65 of the Statute of the I.C.J.,
the General Assembly may request the International Court of
Justice to give an advisory opinion on any legal question. In its
opinion on the Conditions of admission of a State to Membership
of the United Nations, the Court irself has stated thet the deter-
mination of the meaning of a treaty provision is a legal question
(I.C.]. Reports 1947-1948, p. 61). The I.C.J. is therefore clearly
competent to give the interpretations requested by the General
Assembly. .

Question 1. “Do the diplomatic exchanges between Bulgaria,
Hungary and Romania on the one hand and certain Allied and
Associated Powers signatories to the Treaties of Peace on the other,
concerning the implementation of Article z of the Treaties with
Bulgaria and Hungary and Article 3 of the Treaty with Romania,
disclose disputes subject to the provisions for the settlement of
disputes contained in Article 36 of the Treaty of Peace with Bul-
garia, Article 40 of the Treaty of Peace with Hungary, and Arti-
cle 38 of the Treaty of Peace with Romania ?”

Article 36 of the Treaty of Peace with Bulgaria, Article 40 of
the Treaty of Peace with Hungary, and Article 38 of the Treaty
of Peace with Roumania (hereinafter referred to as the Common
Article) provide :
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“Except where another procedure is specifically provided under
any article of the present Treaty, any dispute concerning the inter-
pretation or execution of the Treaty, which is not settled by direct
diplomatic negotiations, shall be referred to the Three Heads of
Mission acting under Article 36 {40, 38), except that in this case the
Heads of Mission will not be restricted by the time-limit provided
in that article. Any such dispute not resolved by them within a
period of two months shall, unless the parties to the dispute mutually
agree upon another means of settlement, be referred at the request
o% either party to the dispute to a Commission composed of one
representative of each party and a third member selected by mutual
agreement of the two parties from nationals of a third country.
Should the two parties fail to agree within a period of one month
upon the appointment of the third member, the Secretary-
General of the United Nations may be requested by either party |
to make the appointment.

The decision of the majority of the members of the Commission
shall be the decision of the Commission, and shall be accepted by
the parties as definite and binding.”

Disputes “‘subject to the provisions for the settlement of dis-
putes” contained in the Common Article are disputes “‘concerning
the interpretation or execution of the Treaty”. The circumstances
‘of the diplomatic exchanges between certain Allied and Associated
Powers on the one hand and Bulgaria, Hungary and Roumania
on the other, as understood by the Australian Government, clearly
constitute disputes concerning the execution of the Treaties.

On 2 Aprl, 1949, nofes verbales on behalf of Australia, New
Zealand and the United Kingdom, which States are Allied and
Associated Powers signatories to the Treaties of Peace, were
delivered to the Bulgarian, Hungarian and Roumanian Govern-
ments by His Majesty’s Ministers in Sofia, Budapest and Bucha-
rest. Canada associated itself with the notes to the Hungarian
and Roumanian Governments. These notes set forth the grounds
on which it was alleged that those Governments had denied to
their peoples the exercise of the human rights and fundamental
freedoms which they were pledged to secure to them under
Article 2 of the Treaties with Bulgaria and Hungary, and Article 3
of the Treaty with Roumania (hereinafter referred to as the Human
Rights Article). Notes couched in similar terms were addressed
on 2 April, 1949, to the same three Governments by the Govern-
ment of the United States of America, another Allied and Asso-
ciated Power signatory to the Treaties of Peace.

By their notes verbales of 8 and 2z April, 1o April and 20 April,
addressed to His Majesty's Ministers in their respective capitals,
the Governments of Bulgaria, Hungary and Roumania rebutted
these allegations and claimed that their obligations under the
Treaties of Peace had been and were continuing to be honoured.
The allegations of the Government of the United States of America
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were likewise rebutted in notes of (21 April, 1949) Bulgaria,
(8 April, 1949) Hungary, and (18 April, 1949) Roumania.

The Australian Government consider that these allegations
and rebuttals amount to disputes. In the case of the Mavrom-
matis Palestine Concessions, reported in the Court’s Publication
Series A., No. 2, of 30 Augusi, 1924, page II, the Permanent
Court of International Justice defined a dispute as “‘a disagreement
on a point of law or fact, a conflict of legal views or of interest
between two persons’. There are clearly disagreements on points
both of law and of fact in the present cases.

Disputes “‘subject to the provisions for the settlement of
disputes” contained in the Common Article are, in the language
of the Common Article itself, “disputes concerning the inter-
pretation or execution of the Treaty”. The disputes in question
are disputes regarding the execution of the Treaties. One party
to each dispute alleges that the Human Rights Article of the
Treaty is not being executed. The other party maintains that
the Article is being executed. Subsequent diplomatic exchanges
concerning the establishment of Commissions disclose in addition
disputes concerning the interpretation of the Treaties. (See General
Assembly Document Afggo, Annexes 13-17 6.}

The Australian Government, therefore, is of the opinion that
the disputes in question relate both to the execution and the
interpretation of the Treaties and are therefore properly subject
to the provisions for the settlement of disputes contained in
Article 36 of the Treaty of Peace with Bulgaria, Article 46 of
the Treaty of Peace with Hungary, and Article 38 of the Treaty
of Peace with Roumania.

“In the event of an affirmative reply to question I:

Question 1l. Are the Governments of Bulgaria, Hungary and
Romania obligated to carry out the provisions of the Articles
referred to in question I, including the provisions for the appoint-
ment of their representatives to the Treaty Commissions ?”

The Treaties of Peace with Bulgaria, Hungary and Roumania
entered into force on 15th September, 1947. The Governments
of Bulgaria, Hungary and Roumania are hence under a legal
obligation to carry out the provisions of all the articles of the
Treaties, including the provisions relating to the settlement of
disputes,

Careful reading of the Common Article and analysis of the
sequence of events since the inception of the dispute lead inescap-
ably to the conclusion that it is now mandatory for Bulgaria,
Hungary and Roumania to appoint representatives and so help
to constitute the commissions provided for in the Common Article :
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1. No other procedure is specifically provided elsewhere in the
Peace Treaties for the settlement of disputes concerning
the interpretation or execution of the Human Rights
Article.

2, The disputes have not been settled by direct diplomatic
negotiations.

3. The disputes have been referred to the Three Heads of
Missions. By their notes of 31 May, 1949, the United
Kingdom and the United States Heads of Mission at
Sofia, Budapest and Bucharest asked the U.5.S.R. Heads
of Mission whether they would be prepared to meet them
in order that the Three Heads of Mission in each case
might take cognizance of the disputes in the manner
prescribed in the Treaties. In a note of 12 June, 1949,
addressed to the U.K. Government, the Embassy in
London of the U.S.5.R. said that it was authorized to
declare "that the Soviet Government saw no cause for
the summoning of a conference of the Three Heads of
the Diplomatic Missions in Bulgana, Hungary and Rou-
mania.

4. The disputes were not resolved by the Heads of Mission
within a period of two months.

5. The parties have not yet mutually agreed upon another
means of settlement.

6. On 1 August, 1949, the parties to the disputes alleging non-
execution of the Treaty in notes addressed to the Govern-
ments of Bulgaria, Hungary and Roumania, requested
the reference of the disputes to commissions,

The stage has now been reached when it is mandatory for
Commissions to consider the disputes.

The Common Article provides that the Commission is to be
composed of one representative of each party and a third member
selected by mutual agreement of the parties. There ig a clearly
expressed obligation imposed on the parties to the dispute that
the dispute shall be referred to the Commission; the question
now to be determined is whether the Governments of Bulgaria,
Hungary and Roumania are under an obligation to appoint repre-
sentatives to the Commission.

The nature and purpose of the Common Article is to settle
disputes arising out of the interpretation or execution of the
Treaties of Peace, and it is submitted that the interpretation to
be favoured is that which will make the Common Article effective
to serve this purpose. The compulsory reference of a dispute to
the Commission presupposes that the Commission has been con-
stituted, and this can only be done by the appointment of a
representative of each party and a third member selected by mutual
agreement of the two parties, or, failing agreement, by the Secret-
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ary-General. It is necessarily implied that the parties to the
dispute appoint representatives. They are consequently under a
definite legal obligation to appoint. To contend otherwise would
frustrate the whole method of adjustment of disputes as laid down
in the Peace Treaties and defeat the very purpose of the Common
Article,

For these reasons, it is the opinion of the Australian Government
that the word “shall”’ appearing in the second sentence of the
Common Article applies by necessary implication to the appoint-
ment of a representative by each party to the dispute, and that
the Governments of Bulgaria, Hungary and Roumania have an
inescapable legal obligation to appoint representatives to the
Commissions.
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10. LETTRE DU MINISTRE DES AFFAIRES ETRAN-
GERES DE LA REPUBLIQUE POPULAIRE HONGROISE
AU GREFFIER DE LA COUR

Monsieur le Greffier,

En réponse a votre communication n® gorg en date du 7 no-
vembre 1949, au nom du Gouvernement de la République
populaire hongroise, j'ai honneur de porter A votré connaissance
ce qui suit:

Le Gouvernement de la République populaire hongroise, dans
les notes qu'il a adressées aux Gouvernements du Royaume-Uni
et des Etats-Unis en réponse aux notes de ces derniers, a maintes
fois développé et prouvé:

1° quil a exécuté et il exécute d'une maniére conséquente
les stipulations du Traité de paix et qu'il a procédé et il proceéde
dans une stricte conformité aux stipulations de ce Traité, en
ordonnant la dissolution des organisations et partis ayant eu
pour but la restauration de 'ancien régime fasciste et lorsquil a
poursuivi et continue de poursuivre en justice ceux qui déploient
une activité visant 4 renverser la République populaire hongroise
démocratique ;

2° que, du moment que le Traité de paix a expressément
reconnu la souveraineté de la Hongrie et lui a imposé, en méme
temps, le devoir de prendre des mesures appropriées contre tout
mouvement fasciste, il est évident que les mesures prises en ce
sens par le Gouvernement hongrois, qui, d’ailleurs, appartiennent
au domaine de ses affaires intérieures et découlent d'une stricte
application des stipulations du Traité de paix, ne peuvent faire
U'objet d’aucune contestation; d’olt il résulte que 'accusation
d’avoir violé les « droits humains » et les stipulations du Traité
de paix, n'est en réalité qu'un prétexte pour. les Gonvernements
du Royaume-Uni et des Etats-Unis pour s’ingérer dans les affaires
intérieures de la République populaire hongroise et pour exercer
une pression sur son Gouvernement afin que celui-ci subordonne
sa pohthue 4 celle de certains Etats et gouvernements étrangers.

Il résulte de tout ce qui precede que les Gouvernements du
Royaume -Uni et des Etats-Unis n’ont eu aucun droit de s’adresser
a I'Organisation des Nations Unies sous prétexte d’un différend
artificiellement construit, et que 1'Assemblée des Nations Unies
a procédé également sans aucune base légale et contrairement
au droit, lorsqu'elle s’est adressée a la Cour pour demander son
avis au sujet de plusieurs questions en connexité avec cette affaire.

Eu égard 4 tout ce qui vient d’étre développé, le Gouvernement
de la République populaire hongroise n’est pas & méme de prendre
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part & la procédure engagée devant la Cour sur linitiative de
I’Assemblée des Nations Unies, procédure que le Gouvernement
hongrois considére et quant au fond et quant a la forme comme
illégale et comme dépourvue de tout effet juridique. Le Gouver-
nement hongrois ne désire donc présenter aucun exposé concer-
nant les questions posées 4 la Cour par P’Assemblée des Nations
Unies et il ne fait connaitre son point de vue concernant l'illégalité
de la procédure qu’a titre de simple information. ’

Le principe de l'égalité, de l'indépendance et de la souveraineté
des Etats est du nombre des régles les plus universellement
reconnues du droit international. Ce principe comporte, entre
autres, une interdiction expresse pour les Etats et pour les organi-
sations formées par eux de s'ingérer — sans titre suffisant —
dans les affaires intérieures des autres Etats. Or, il ne peut y
avoir aucun doute que le Traité de yaix avec la Hongrie, signé
a Paris le 10 février 1947, loin de rétrécir sa souveraineté, a
réintégré la Hongrie dans l'exercice de ses droits souverains. Il
est notoire, en outre, que ce méme Traité n’a attribué 4 1'Orga-
nisation des Nations Unies aucun droit de contréle concernant
I'exécution de ses clauses, Il est notoire, enfin, qu’a la suite
de Vattitude que certaines Grandes Puissances ont adoptée
contrairement a leurs engagements solennellement pris, la Hongrie,
jusqu’ici, n’a pas été admise au sein de I'Organisation des Nations
Unies et qu'ainsi les stipulations de la Charte visant les devoirs
des Etats Membres, ne peuvent non plus étre invoquées & son
égard. Dans ces conditions, il est évident qu’aucun organe des
Nations Unies n’est qualifié de s’occuper du prétendu différend
relatif 4 l'exécution du Traité de paix, ni d'intervenir, & ce titre,
aux afiaires de la Hongrie. Par conséquent, I'Organisation des
. Nations Unies, en adoptant des résolutions et en prenant lini-
tiative d’autres procédures en cette matiére, est sortie des cadres
de ses propres attributions déterminées par la Charte.

Le Gouvernement hongrois croit devoir attirer l'attention
également sur le fait que les stipulations de la Charte visant les
Etats non-tnembres, ne peuvent non plus étre invoguées pour
justifier le procédé illégal des Nations Unies. Il est wvrai que
Varticle 2, paragraphe 6, de la Charte prévoit que « 'Organisation
fait de la sorte que les Etats qui ne sont pas membres des Nations
Unies agissent conformément & ces principes dans la mesure
nécessaire au maintien de la paix et de la sécurité internationales ».
Le Gouvernement hongrois cependant — ainsi que j’en ai fait
mention plus haut —, dans ses notes adressées aux Gouvernements
du Royaume-Uni et des Etats-Unis, a suffisamment démontré
que les mesures légalement prises pour la sauvegarde efficace
des institutions démocratiques et contre les ennemis de la démo-
cratie, loin de menacer la sécurité et la paix internationales,
contribuent, au contraire, 4 leur raffermissement. Du reste, pour
autant que le Gouvernement hongrois le sache, personne n'a
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jusqu’ici hasardé l'affirmation que les lois de la République popu-
laire hongroise ou les mesures prises par son Gouvernement
pussent signifier une menace quelconque pour la paix et la sécurité
internationales. En réalité, les dangers pour cette paix et cette
sécurité proviennent de toutes autres sources.

Le Gouvernement hongrois croit superflu d'illustrer de plus
pres, ni la situation juridique intenable, ni 'ébranlement de la
confiance dans la justice internationale, qui pourraient résulter
de l'inauguration d'une jurisprudence qui admettrait que, dans
les cas oli la souveraineté des Etats s’oppose & toute intervention
de la part de Puissances étrangéres ou d’organes internationaux,
le principe de la souveraineté des Ftats indépendants soit rendu
illusoire par la voie détournée d’une demande d’avis consultatif
de la Cour internationale de Justice.

Pour tous ces motifs, le Gouvernement hongrois n’est pas en
état d'attribuer des efiets juridiques quelconques & la procédure
illégale initiée par 1'Assemblée des Nations Unies, et pour cette
raison il n’est pas & méme de présenter des observations concer-
nant les questions que 1'Assemblée des Nations Unies a posées
a la Cour. :

Veuillez agréer, etc.

Budapest, le 13 janvier 1g50.
{Stgné) KALLAT,

Ministre des Affaires étrangéres
de la République populaire hongroise.
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PREMIERE PHASE
FIRST PHASE

f., WRITTEN STATEMENT SUBMITTED BY THE
GOVERNAMENT OF THE UNITED STATES OF AMERICA
UNDER ARTICLE 66 OF THE STATUTE OF THE COURT

AND THE ORDER OF THE COURT
DATED DECEMBER? 7. 1949

I. PRELIMINARY

A. Tnitial Resoiution of the General Assemibly

The General Assembly of the United Nations, by its Resolution
approved April 30, 1949, referred to the fact that one of the pur-
poses of the United Nations is the promotion and encouragement
of respect for human rights and fundamental freedoms for all, and
to the fact that the Governments of Bulgaria and Hungary had
been accused, before the General Assembly, of acts contrary to
the purposes of the United Nations and to their obligations under
the Treaties of Peace to ensure to all persons within their respective
jurisdictions the enjoyment of human rights and fundamental
freedoms, and expressed deep concern at these “‘grave accusations”.
It was noted therein, “"with satisfaction”, that steps had been
taken by several States signatorics to the Treaties of Peace with
Bulgaria and Hungary regarding these accusations and expressed
the hope that measures would be diligently applied, in accordance
with the Treaties, in order to ensurc respect for human riglts
and fundamental frecdoms. The General Assembly by the Reso-
lution further most urgently drew the attention of the Governments
of Bulgaria and Hungaty to their obligations under the Treaties
of Peace, including their obligation to co-operate in the settlement
of these questions; and decided to refain the question on the
agenda of the Fourth Scssion of the General Assembly. {Resolution
27z (L1}, April 30, 1g49.)

B. The “human-rights” Articles of the Trealies of Feace

Article 2 of the Treaty of Peacc with Bulgaria reads:

“Bulgaria shall take all measures necessary to secure to all
persons under Bulgarian jurisdiction, without distinction as to

. ! Should be Novembor. [Aole by the Repistrar.)
& 4
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race, sex, language or religion, the enjoyment of huwman rights
and of the fundamental frecdoms, including frecdom of expression,
of press and publication, of religious worship, of political opinion
and of public meeting.”

Article 2 of the Treaty of Peace with Hungary reads:

1. Hungary shall rake all measures necessary to securc {o ail
persons under Hungarian jurisdiction, withont distinction as to
race, sex, langnage or religion, the enjoyment of human rights
and of the fundamental freedoms, including freedom ol CXpression,
of press and publication, of religious worship, of political opinion
and of public meeting,

2. Hungery further undertakes that the laws in force in Hungary
shall not, either in their content or in their application, discriminafe
or entail any discrimination between persons of Hungarian nation-
ality on the ground of their race, sex, language or religion, whether
in reference to their persons, property, business, prolessional or
Anancial interests, status, political or civil rights or any other
matier.”

Article 3 of the Treaty of Peace with Rumania contains pro-
visions identical with those of Article 2 of the Treaty with Hun-
gary L

C. The “"disputes” Articles of the Ireaties of Peace

Article 36 ol the Treaty of Peace with Bulgaria (Article 40 of
the Treaty of Peace with Hungary and Article 38 of the Treaty
of Peace with Rumania) reads :

“1. Except where another procedure is specificaily provided
under any article of the present Treaty, any dispute concerning
the interpretation or execution of the Treaty, which is not settied
by direct diplomatic negotiations, shall be referred to the Three
Heads of Mission acting under Article 35 |39 in the Treaty of
Peace with Hungary, 37 in the Treaty of Peace with Rumania ?,

' On june 21, 1946, the Feonomic and Social Council of the United Nalions
had adopied a2 Resolation contalaing the following paragraph :

“lending the adoption of an international bill of rights, the general pein-
cigrle shall be accepted thatl international treaties involving basic human
rights, including te the follest extenl practicable treaties of peace, shali
conform to the fundamental standards relative o sueh rights set forth in the
Charter.” (Resolwtions adepled by the Second Session of the Eeonomic and
Swctal Cenncil, Journal No. 2o, July 13, 1040, p. 521.)

* Article 35 of the Treaty of Peace with Buigaria (Articls 30 of the Treaky of
Peace with Hongary, Article 37 of the Treaty of Peace with Rumania) reads -

1. For 2 period not to exceed cighteen months from the coming into fores
of the present Treaty, the Heads of the Diplomatic Missions in Sofia [Budapest,
Bucharestl of 1he Suviet Union, the Urited Kingdom and the United States
of America, acting in concert, will represent the Allied and Assaciated Powers
in deating with the Bulgarian Government in all matters concerning the
executton and interpretation of the present Trealy.

2. The Three Heads of Mission will give the Bulgarian [Hungarian, Ru-
manian] Goveroment such guidance, lechnical advice and clarification as
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except that in this case the Heads of Mission will not be restricted
by rhe lime-limit provided in that article. Any such dispute not
resolved by them within a period of two months shall, uniess the
parties to the dispute mutually agree upon another means of
serflement, be referred at the request of either party to the dispute
to a Commission composed of one representative of each party
and a third member selected by mutual agreement of the two
parties from natiouals of a third country. Should the two parties
fail Lo agree within a period of one month upon the appointment
of the third member, the Secretary-General of the United Nations
may be requested by either party 1o make the appointment.

2. The decision of the majority of the members of the Com-
mission shall be the decision of the Commission, and shall be
accepted by the parties as definitive and bmdmg.”

11, DUEsTIONS BEFORE THE COURT

A, Resohution of the General Assembly vequesting advisory opinion

By a Resolution approved October 22, 1949, the General
Assembly, at its Fourth Session, referred toits Resolution of April 30,
1944, discussed aife, whercin the attention of the Governments
of Bulgaria and Hungary were drawn to their obligations under
the Treaties of Peace, including the obligation to Lo—opcmtc in
the settlement of the question ; pointed out that certain Allied and
Associated Powers Parties to the Trealics of Peace had charged
Bulgaria, Hongary and Rumania with violations thereof and had
called upon the Governments of those countrics to take remedial
measures ; stated that those Governments had rejected the charges
made ; siated that the Governments of the Allied and Associated
Powers concerned had sought unsuccessfully to refer the question
of Treaty violalions to the Heads of Missions in Sofia, Budapest
and Bucharest, in pursuance of provisions of the Treaties; and
stated that those Governments had called upen the Governments
of Bulgaria, Hungary and Rumania to join in appointing Cominis-
stons pursnant fo the provisions of the Trcaties but that they
refused to appoint their representatives.

Finally, the General Assembly by its Resolution of October 22
cxpressed continuing interest in, and increased concern at, the
grave accusations made against Bulgaria, Hungary and Rumania |
recorded its opinion that the refusal of those Governments to co-
operate in its ciforts to cxamine the grave charges with regard to
the observance of human rights and fundamental freedoms justi-
fied the concern of the General Assembly about the state of affairs
prehulmg in Bulgaria, Hungary and Rumania, and stated that

may be necessary to ensure the rapid and eilicient execution of the present
Treaty both tn letter and in spirit.

3. The Buigarian |Husgarian, Rumanian] Government shall afford the
said Three Hends of Mission all pecessary information and any assistance
which they may require in the feltlment of the tasks develving on them
under the present Treaty."”
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it had decided to submit the following questions to the Interna-
tional Court of Justice for advisory opinion :

“*l. Do the diplomatic exchanges between Bulgaria, Hungary
and Romania on the one hand and certain Allied and Assoclated
Powers signatories to the Treaties of Peace on the other, concerning
the implementation of Article 2 of the Treaties with Buigaria
and Hungary and Article 3 of the Treaty with Romania, disclose
disputes subject te the provisions for the settlement of disputes
contained in Articles 30 of the Treaty of Peace with Bulgaria,
Article 40 of the Treaty of Peace with Hungary, and Article 38
of the Treaty of Peace with Romania 2’

In the event of an affirmative reply to question I :

‘II. Are the Governments of Buigaria, Hungary and Remania
obligated to carry out the provisions of the articles referred to
in question !, including the provisions for the appointment of
their representatives to the Treaty Commissions 2’

In the event of an affirmative reply to question 1I and i
within thirty days from the date when the Court delivers its
opinion, the Governments concerned have not notified the Secre-
tary-General that they have appointed {heir representatives to
the Treaty Commissions, and the Secretary-General has so advised
the International Court of Justiee:

‘IIf. If one party {fails to appoint a representative to a Treaty
Commission under the Treaties of Peace with Bulgana, Hungary
and Romania where that pariy is obligated to appoint a repre-
sentative to the Treaty Commission, is the Seeretary-General of
the United Nations authorized (o appeint ihe third member of
the Commission upon the request of the other party to a dispute
according to the provisions of the respective Treaties?’

In the event of an affirmative reply to question 0T :

‘IV. Would a Treaty Commission composed of a representative
of one party and a third member appointed by the Secretarv-
General of the United Nations constitute a Commission, within
the meaning of the relevant Treaty articles, competent to make
a definitive and hinding decision m settlement of a dispute?””
{Resolution, October 22, 1g49, doc. Afro43.)

B. Indtial questions to be answered

Question T is the first question to be answered by the Court,
and in “‘the event of an affirmative reply 1o question 1", question [1
13 to be answered.

The Government of the United States does not submit a state-
ment on questions I and IV because the General Assembly
Resolution of October 22, 1049, contemplates that these latter
questions shall be answered only if replies to questions [ and 11
are in the affirmative and the Governments concerned do not
appoint their represcntatives to the Treaty Commissions.

It i5 not to be presumed that in the event the Court gives an
opinion in the affirmative on question 11, the Parties to the Treaties
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of Peace with Bnlgaria, Hungary, and Rumania will fail, within
the stipulated period. to name their representatives to the Treaty
Commussions.

Accordingly, the Government of the United States of America
limits this statement to a consideration of its position with respect
to questions T and Il of the General Assembly’s Resclution.

C. Merils of dispute or sufficiency of charges not before the Court

It is the view of the Government of the United States that the
substantive aspects of any dispute as to the interpretation and
execution of the Treaties of Peace, hetween the Parties thereto,
are bv the express terms of those Treaties within the jurisdiction
of, and to be decided- by, the respective Commissions envisaged
by the-Treaties. The Parties to the Treaties have agreed to use
the procedures expressly provided in the Treaties for the settlement
of disputes “‘concerning the interpretation or execttion’’ of the
Treaties. The Resolution of the General Assembly of October 22,
1949, docs not call upon the Court to pass upon the merits of the
dispute or the sufficiency of the complaints or answers. Rather,
by the Resolution the Court is requested to give an advizory opinion
on {1} whether the diplomatic exchanges between Rulgaria, Hun-
gary, and Rumania, on the one hand, and certain Allied and
Associated Powers signatories to the Treaties of DPeace, on the
other, concerning the human-rights provisions of the respective
Treatics ““disclose disputes subject to the provisions for scttlement
of disputes” contained in the respective Treaties ; and, in the
event the answer to question (1) is in the affirmative, (2) whether
the Governments of Bulgaria, Hungary, and Rumania are obligated
to carry out thosc articles of the respective Treaties, including
the provisions for the appointment of their representatives to the
Treaty Comenissions.

Inasmuch as the Court’s replies to the guestions before it under
the Resolution do not include the merits or any investigation o
the facts, the difficulties which deterred the Conrt from giving an
advisory opinion on the Status of Lastern Carelia are not here
present. (Advisory Opinion, July 23, 1923, Series B., No. 5.} In
that instance the Council of the League of Nations had, on April 21,
1923, by Resolution, requested the Permanent Court of Imler-
national Justice to give an advisory opinion on a question involving
the merits of a dispute between Finland and Russia (not then a
member of the [eague of Nalions) as to the effect on the autonomy
of Eastern Carelia of a Declaration annexed to the Treaty of
Dorpat, signed October 14th, 1920. In declining to pass upon this
snbstantive question, the Court stated:

“ .. The question whether Finland and Kussia contracted
on the terms of the Declaration as to the nature of the autonomy
of Eastern Carelia is really one of fact. To answer it would involve
the duty of ascertaining what evidence might throw light upon
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the centendions which have been put forward on this subject
by Finland and Russia respectively, and of secoring the attendance
of such wiinesses as might be necessary. The (mnr would, of
course, be at a very sz.edt disadvantage in such an inguiry, owing
fo the fact that Russia refuses to take part in it. It appears now
to be very doubtful whether there would be available lo the
Court maierials sufficient to enable 1L to arrive at any judicial
conclusion upon the question of fact 1 What did the parties agree
tw? The {_',ourL does not say that there is an absolnte rule that
the request for an advisory opinion way not invelve some inquiry
as to facts, bur, under ordinary circmmstances, it is certainly
expedient that the facts upon which the opinion of the Court 13
desired should not be in controversy, and 1t shonld not be left
to the Court itself to ascerluin what they are.

. The guestion put to the Court is nof ene of absiract law,
but LO!K‘EFB‘& directly the main point of the controversy between
tinland and Russia, and can only be decided by an inv eallgatmn
inte the facts underiying the case, Answering the question would
be substantially equivalent to deciding the rh:-_.putc between the
parties.” {75id. 25-29.)

Not only 1s the Courl aol asked to pass on the merits of the
disputc or the trath of the charges made, but it is also not asked
to determine whether the charges made, if established, would be
sufficient to justify o Treaty Commission in finding a violation of
the Treaty. All the Court is asked to determine is whether the
diplomatic negotiations disclose a dispute which may properly
be brought before a Treaty Commission. It is for the Commission
to deternnine the sufficiency of the charges made and what, if any,
further consideration they merit.

D. Diplomatic exchanges between the Government of the Uniled
States and tie Governmenls o] Bulgaria, ITungary and Rumania
disclose tmportant and substantial dispuies

On September 20, 1949, the Uniled States Representative to
the United Nations transmitted to the Sccretary-General of the
United Nations copies of the notes transmitted through the diple-
matic channel between the Government of the United States,
as onc of the Allied and Associated Powers party to the Treaties
of Peace with Bulgaria, Hungary and Rumania, and the Govern-
ments of those countries. In its notes, the Government of the
United States charged those Governments with violations of the
“human-rights” Articles of the respective Trealies of Peace and
invoked the '‘dispuies” Articles of these Treaties. (U.N. Doe.
Afg85, September 23, 1949 ¢ Doc. Ajo85iCorr. 1, September 27, 1944.}
The Secretarv-General was requested by the General Assembly
in its Resolution of October 22, 1949, referred to above, to make
available to the International Court of Justice the relevant exchan-
ges of diplomatic correspondence and the records of the General
Asscmbly proceedings on this question.
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On April 2, 1949, the Legation of the United States in Sofia,
acting under instruction of the Government of the United States,
as a Party to the Treaty of Peace, presented a note ti the Bulgarian
Forcign Office® formally charging the Government of Bulgaria
with having repeatedly violated Article 2 of the Treaty of Peace,
quoted ante, by “privative measures and oppressive acts” (Doc.
AlgBs, Annex 1, p. 24%); called vpon the Bulgarian Government
to adopt prompt remedial measures in respect of the violations ;
and requested that Government 1o specify the steps it was prepared
to take in implementing fully the terms of Article 2. As illus-
trative of the violations by the Bulgarian Governmnent of the rights
assured under Article 2 of the Treaty, there was pointed out in
the note of the United States the fact thot—

[1.] “Through the exercise of police power the Bulgarian
Government has deprived large numbers of its citizens of their
basic human rights, assured to them under the Treaty ol Peace
These deprivations have been manifested by arbitrary arrests,
systematic perversion of the judicial process, and the prolonged
detention in prisons and cumps, without public trial, of persons
whose views are opposcd to these of the régime.”

12} “Similarly, the Bulgarian Government has denicd to persons
living under its ]uncdlctmn as individuals and as organized groups
mcludmg democratic political parties, the fundamental freedoms
of polifical opinion and of public mecting. It bhas dissolved the
National Agrarvian Union, the Bulgarian Socialist Party and other
groups, and has imprisoned many of their leaders. With the
Treaty of Peacc barely in effect and in the face of world opinion,
the Bulgarian Government ordered the execution of Nikola Petkov,
Natignal Agrarian Union leader, who dared to express democratic
political opinten which did not correspond to these of the Bul-
garian Government. Proceedings were instituted against those
deputies who did not agree with its poticics, with the result that
no vestige of parliamentary opposilion now remains, an 1lluctmtlon
of the effective denial of freedom of political opinion in Bulgaria.”

[3.© "By restrictions on the press and on other publications,
the Bulgarian Govermnent has denied to persons under its juris-
diction the freedom of expression guaranteed to them under the
Treaty of Peace. By laws, admimistrative acts, and the use of
jorce and intimidation on the part of i1s officials, the Bulg'man
Government has made il impossible for individual citizens openly
10 express views not in conformity to those officially prescribed.
Freedom of the press does not exist in Bulgaria.”

{41 “By legislation, by the acts of its officials, and by ‘trials’
of religicus leaders, the Bulgdrian Government has acted 1 con-
travention of the express provisions of the Treaty of Peace in

® At the 't:me of the delivery of the note of Apcit 2, 1939, the Bulgarian Govern-
ment was informed in writing that the Canadian Government, while aot in a
position to make representations based on the Treaty of Peace. had requested thay
the Bulgarian Government be mformed of the identity of Canadian views with
thoze of the United States. {Canada is not a party to the Treaty )
* These pages refuer to the present volone.
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respect of freedom of worship. Recent measores directed against
the Protestaint denominations in Bulgaria, for example, are clearly
incompatible with the Bulgarian Government’s obligation to
sccure [reedom of religious worship to all persons under its juris-
diction.™

In the note the United States charged Bulgaria not only with
full responsibility for acts comumitted “since the effective date of
the Treaty of Peace which are in confraveation of Article 2’ of
the Treaty, but alse with “failure to redress the consequences of
acts committed prior to that date which have conlinued to pre-
judice the enjoyment of human rights and of the fundamental
freedoms™.

Tt was pointed out in the note that the United Stafes had
previously drawn the attention of the Bulgarian authorilies on
appropriate occasions to its flagrant condect in violation of Article 2
of the Treaty, but that the Bulgarian Government had failed to
maodify its conduct.

On April 2, 1049, the Legation of the United States in Budapest,
acting under instruclions of the Government of the United States,
as a Party to the Treaty of Peace, presented a note to the Hup-
garian Forcign Office? formelly charging the Government of
Hungary with having “deliberately and svstematically” violaied
Article 2 of the Treaty of Peace, quoted anfe, by denying to the
Hungarian people by “privative measures and oppressive acts”
the rights and {reedoms assured under the Article. (Doc. Ajg3s,
Aunex 2z, p. 26.) The (rovernment of the United States, in the note,
called upon the Hungarian Government to adopt prompt remedial
measures in respect of the violations and requested the Hungarian
Government to specify the steps which it was prepared to take
in implementing tully the terms of Article 2. In illustration of the
violations by the Hungarian Government of the rights assured
under Article 2 of the Treaty, there was pointed out in the note
of the United States the fact that—

“1. ... Through arbitrary exercise of police power and
perversion of judicial process, the Hungarian Government and its
ageneies bave violated the rights of citizens, as frae men, to hife
and liberty.”

[2.] * ... Denial of freedem of political opinion is complete
in Hungary. Democratic political parties which held substantial
mandates from the people have heen through the Govermment’s
initiative successively purged, silenced in Parliament, fragmentized
and dissolved. To enforce rigid political conformity the Hungarian
Government and the Commumst Party which controls it have
esfublished a vast and insidious network of police and other

i At the time of the delivery of the note of April 2. 1949, because of the absence
of direct diplomatic relations between Canada and Hungary, the Hungarian
Govermpent was informed in writhyy that the Cunadian Government had requested
the Governmenl af the Tinited States to inform the Hongarian Government that
il associated iiself with the contents of the United States note.

“
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agents who observe, report on, and seek to control the private
opinions, associations and activities of its citizens.”

[3.] “The Hungarian Government, despite the provisions of
the Treaty of Peace. has circumscribed freedom of expression,
Freedom of press and publication does not exist. Basic decrees
pertaining to the press are restrictive in character and are so
interpreted in practice. No substantive criticism of the Govern-
ment of the Communist [Party is permitied. Government control
of printing establishments and of the distribulion of newsprint
has been exercised to deny frcedom of expression to individuals
or groups whose political opinions are at variance with thoese
of the Government. In the field of reporting, abscnce of formal
censorship has not obscured the record of the Hungarian Govern-
ment in excluding or expelling foreign correspondents who have
written despatches eritical of the regime or in intimidating local
correspondents info writing enly what is acceptable or favorable
te the régime.”

[4.] “Freedom of public meeting on political matters has been
regularly denied to all except Commumst groups and their colla-
borators. In the case of religious meetings, on various occasions
attendance at such gatherings has been obstructed and the prin-
cipals subjected to harassment, The Hungarian Governnient,
moreover, has pursued policics detrimental to freedom of religions
worship."”

[51°.... Tt has sought by coercive measures to undermine the
influence of the Churches and of religious leaders and to restrict
their legitimate functions, By arbitrary and unjustified proceedings
against religious leaders on fabricated grounds, as in the cases
of Cardinal Mindszenty and Lutheran Bishop Ordass, the Hun-
garian Government has attempted to force the submission of
independent Church leaders and to bring about their replacement
with collaborators subservient to the Communist Party and its
program. Such measurcs consfitute violatiens of the freedom of
religious worship guaranteed by the Treaty of Peace.”

In the note the United States charged Hungary not only with
full responsibility for acts committed “since the effective date of the
Treaty of Peace which are in contravention of Article 2”7, but also
with failure to redress the consequences of acts commnitted prior
to that date “which have continued to prejudice’” the enjoyment
of human rights and fundamental freedoms.

It was pointed out in the note that previcusly the United States
had drawn the attention of the Hungarian authorities on approp-
riate occasions to Hungary's flagrant conduct in violation of
Article 2 of the Treaty but that the Hungarian Government had
failed to modify -its conduct.

Articie 3 of the Treaty of Peace between the Allied and Associated
Powers and Rumania, which entered into force on September 15,
10947, contains provisions applicable to Rumania identical with
those contained in Article 2 of the Treaty of Peace between the
Allied and Associated Powers and Bulgaria, and quoted anie.
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On April 2, 1949, the Legation of the United States in Bucharest,
acting under mstruction of the Government of the Umled States,
as a Party o Lhe Treaty of Peace, presented a note to the Rumanian
Foretgn Office ® formally charging the Government of Rumania
with having repeatedly violated Article 3 of the Treaty of Peace
by dehberately and systernatically” denying to the Rumanian
people, by means of privative measures and oppressive acls”,
the rights and freedoms assured to them under Article 3. {Doc,
Ajg83, Annex 3, p. 28) As illastrative of Rumanian violations
of Article 3, 1t was pointed out in the note that —

[1.)] “In violation of frecdem of political opimion assured by
the Treaty of Peace, the Rumanian Government aad the minority
Commuuist Party which controls it disrupted. silenced and out-
lawed dermocratic political partics and deprived demoeratic leaders
of their liberty. To this end, the Rumanian (rovermmment employed
methods of intimidation and perversions of the judicial process.
The inequities of these actions, as exemplified by the 'trial’ and
condemmation to life imprisonment of Juliv Maniu, President of
the Natiwonal Peasamt Pary, and other leaders were recited by
the United States Government in the Legation’s note No. 61 of
2z Tebruary 1948, Moreover, large numbers of Rumanian citizens
have been seized and held for long, periods without public {rial.”

[2.. “By laws, decrees and administrative measures as well as
by extra-legal acts of organizations affhliated with the Govern-
ment and the Communist Party, the Romanian Goverument has
stified all expression of polirical opinion at variance with its own.
reedom of press and publication, guarantced by the Treaty of
Peace, does not exist i Rumama. No sohstantive criticism of
the Government is permitted. The Rumanian Government has
taken conirol of printing establishments and has suppressed all
publications which are not responsive to its divection or which
do not serve the purposes of the Communist Party”

[3.] “Despite the express provision of the Treaty of Peace,
only Communist and Communist-approved organizations are able
in practice 1o hold public meetings. In view of the threat of forcible
intervention and reprisals by the Government or by the Com-
munist Party, other groups have noi attempted to hold such
meelings.”

[4.7 “The Rumanian Government has likewise abridged freedum
of réligions worship, guaranteed under Article 3 of the Treaty
of Peace, by legislation and by other measures which effectively
deny snch freedom. It has assnmed extensive control over the
practice of refigion, including the application of political tests,
which 15 incompatible with freedom of worship. These powers have
been used in at least one instance to destroy by Government decree
a major celigious body and to transfer 1ts property to the State”

5 At the time of the celiverv of the note of April 2, 1040, becanse of the absence
of direct diplomatic reiaticns between Canada and HKamania, the Rwmanpian
Government was informed in writing that the Canadian Goveroment had requested
the Government ¢f the United States to mionn the Rumanian Government that it
assoctaied iael! with the contents of the United Shates note.
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Here again the Government of the Uniled States charged
Rumania not only with full responsibility for acts committed
“since the effective date of the Treaty of Peace which are in con-
travention of Article 3, but also for its failure 1o redress the conse-
quences of acts committed prior to that datc which have continued
to prejudice the enjoyment of human rights and fundamental
freedoms™. 1t was added that the United States, “‘mindful of its
responsibilities under the Treaty of Peace, has drawn attention
on appropriate occasions to the flagrant conduct of the Rumanian
authorities in this regard” but that the Rumanian Government
had failed to modify its conduct in conformity with the Treaty
stipulations.

Finallv, as in the other notes referred to ubove, the Government
of the United States called upon the Rumanian Govermment te
adopt prompt remedial mcasures in respect of the violations
referred to, and requested that Government to specify the steps
which it was prepared to take in implementing fully the terms
of Article 3.

The reply of the Bulgarian Government, of April 21, 1649,
stated that ‘“The Governnient of the People’s Republic of Bulgaria
has always carried out and will carry out in a most conscientious
manner the clauses of the Peace Treaty.” {Doc. Ajg§3, Annex 5,
p- 32.) It was stated in the communication that even before the
entry of the Treaty of Peace into force, the Buigarian Government
had underiaken “all measures dependent on it {its will) for the
guaranteeing of the fundamental civil liberties as well as the
political rights of Bulgarian citizens, without distinction of race,
nationality, sex or creed”. Reference was made in the Bulgartan
note (g) to the Govermment's convocation on the basis of universal,
secret, equal and direct suffrage, of a Grand National Assembly
which elaborated a Constitution consecrating and guaranteeing
the rights and freedoms referred to in Article 2 of the Treaty of
Peace ; as also {h) to the measures taken by the Government of
Bulgaria for the liquidation of the Fascist régime. In the reply
surprise was expressed that the Government of the United States
had evoked facts “‘going back to the Armistice period”. As to the
facts and acts of the Bulgarian Government, “‘such as trials, ete.”,
which took place after the entry into force of the Treaty of Peace,
the Bulgarian teply stated :

“.... The Bulgarian Govermment having taken all measures to
ensure compliance with all the political clauses of the Peace
Treaty, and notably after Bulgaria had been granted the most
democratic Constitution in the world, and the peopte had been
uaranteed legal power to exercise and defend its rights and
reedom, the Bulgarian Government, as government of a sovereign
State, cannot agree to permit to other States the appreciation
of its acts, for which il is solely responsible to the National Assem-

17
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bly. This Government can even less agrec to suffer the criticism
of foreign Powers, in so far as the activities of Bulgarian courts
are concerned, being in existence by virtue of the Constitution
and functioning in public in accordance with the. most modern
and most democratic laws.

The Bulgarian Government will repel every atiempt at inter-
ference in the domestic affairs of Bulgaria and will consider as
an unfriendly act any attempt to force it to aceept treatment as
a State whose internal acts would be subject to judgment by
foreign Powers.”

The reply of the Bulgarian Government referred to the note of
the Governmment of the United Staies as "unfounded”, and as
regards the “essence of the accusations”, stated that 1t “rejects
them energetically’”. It was added :

.. Under the regime of people’s democracy in Bulgaria, the
toiling masses of towns and villages, which constitute the immense
majortty of the nation, enjoy not only on paper but also in fact
all fundamental political rights and freedoms of man. Restrictions
on the exercise of the freedom of meeting or of association, of
the {reedom of speech or of press, do not exist and are not applied
in Bulgaria excepling in the cases fprovided by the law against
infringers and in the interest itself of public security, maintenance
of order and public morals of the people.”

The teply, dated April 8, 1949, of the Hungarian Government
to the note of April 2 from the Government of the United States,
stated :

“ .. It is well known that concerning the frce enjoyment of
human rights the Republic of Hungary, well before the conclusion
of Lhe Treaty of Peace, abolished-all discriminations as to race,
sex, language and religion which existed under the Horthy régime.
Thus, the Government of Hungary has fully complied with the
provisions of the Treaty of Peace.” {Doc. Afg85, Annex 4, p. 30)

The Government of Hungary called atiention to Article 4 of the
Treaty of Peace concerning the dissolution of organizations, not
only Fascist but others “‘which have as their aim denial to the
people of their democratic rights”, and stated that it was proceeding
in the sense of these provisions of the Treaty of Peace “‘when
dissolving the organizations and parties aiming at the restoration
of the old Fascist régime and when summoning te Court those who
pursue an activity to overthrow the demccratic Republic”.

Besides stating that Hungary “‘emphatically rejects” the note
of the United States, the reply stated :

“The Government of Hungary declares once more that Hungary
has {ulfilled, fulfills and will fulfill all obligations embodied in
the Treaty of Peace. At the same time, the Government of Hun-

ry emphatically protests the tendency of the Government of
the United States to use the stipulalions of the Treaty of Peace
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as a pretext for illegitimate interference in the domestic affairs
of the soversign Hungarian Stale and for supporting the reac-
tionary and Fascist forces opposed to the Government of Hungary.”

The reply of the Rumanian Government of April 18, 1949, to
the note of April 2 from the Government of the United States,
stated that the April 2 note was similar to “‘former notes” in
which “certain affirmations were made by the Gevernment of the
United States with refercnce to vielation by the Rumanian Govern-
ment of the provisions of Article 3 of the Peace Treaty”.
{Doc. Afg33, Annex 6, p. 34.) The reply of Rumania stated that the
note of April 2 “does not correspond to reality and .... repeats the
inventions of the slanderous press of the imperialist monopolists™.
In an effort to demonsirate that the laws of Rumania “in fact
guarantee the application of the provisions of Article 3 of the Peace
Treaty”, it was stated in the reply :

“In the Rumanian People’s Republic the exercise of the fund-
amental freedoms, frecdom of assembly, of demonstrations, of the
press and of speech are guaranteed by the Constitution, and these
are assured by making available to these who work printing
facilitics, supplics of paper and meeting places,

D]iscrimination because of nationality or race iz punishable
by law,

Religious organizations enjoy freedom of worship and are given
the places and means necessary for the exercise of their religion.”

The Rumanian Government declared in the note that the United
States was transgressing the Treaty of Peace by trying to prevent
the application of Articke 5 which, as described in the reply, “pro-
vides that the Rumanian Government will not permit the existence
and activities of any organizations of a Fascist type and which have
as their aim denial to the people of their democratic rights”.

Finally, it was stated in the reply that—

“In consequence, the Government of the Rumanian People's
Republic declares that it cannot accept the attempt of the United
States Government fe interferc in the internal affairs of Rumania
and it rejects the note of the Government of the United States.”

In view of the fact that the Bulgarian, Hungarian and Rumanian
Governments denied that they had viclated the provisions of the
Treaties of Peace, and indicated their unwillingness to adopt the
requested remedial measures in execution of the Treaties, the
Government of the United States informed each of the three
Governments (by notes delivered by the American Legations in
Sofia, Budapest and Bucharest on May 31, 194g), that in its view
that Government had “‘not given a satisfactory reply to the specific
charges set forth in the Legation’s note” [of April 2, 1g949]. In
the notes, the Government of the United States alluded to the
fact that the replies contained allegations against the United
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States “‘which are demonstrably false and irrelevant to the matter
at hand”’, and mformed the Governments addressed that—

“The United Stales Government accordingly considers that a
dispute has arisen concerning the interpretation and execution
of the Treaty of Peace which the .... Government has shown no

disposition 1o join in scitling by direct d:splomatic negotiations.”
{Doc. AfgSs, Annexes 7, § and g, pp. 30, 37 and 35}

Further, in the notes of May 31, the Government of the United
States invoked the relevant Articles of the Treaties of Peace provid-
ing for the settlement of disputes by the Heads of Diplomatic
Missions of the United Kingdom, the Sovict Union and the United
States in the three capitals {Article 36 of the Treaty with Bulgaria,
Article 40 of the Treaty with Hungary, and Article 33 of the Treaty
with Rumania).

On dlay 31, 1949, the Chiefs of Mission of the United States in
Sofia, Budapest and Bucharest, informed their Soviet and British
colleagues in those capitals that “'a dispute exists” between the
United States and the country to which they were acerediled, and
inquired when the particular Head of Mission wonld be prepared
to meel wilh his collcagues to “consider the dispute in question’”.
{Doc. Afg85, Annexes 1o, 11, 12, I3, I4 and 15, pp. 39-4G.) The
Ministers of the United Kingdom in the thrce capitals expressed
their willingness to meet at any time mutually agreeable, (Doc.
A/o85, Annexes 10, 17 and 18, pp. 50-51.) A note of the U.SS.R.,
dated June 11, 1949, referred to a note of the Acting Sceretary
of State to the Soviet Ambassador in Washington dated May 31,
104¢, as “"well as .... the notes of the missions of the U.S.A. in Bul-
garia, Hongary, and Rumania, delivered on the same day to the
Ambassadors of the U.5.S.R., in the aforementioned countries”,
aud siated that the U.S.5.R. considered that il was cvident from
the replies of the Governments of Bulgaria, Hungary and Rumania
that thosc Governments were “strictly fulfilling the obligations.
undertaken by them under the peace treaties, including the obliga-
tions having te do with the security of human rights and the funda-
mental freedoms’’ ; that the measures of those Governments con-
cerning which the Government of the United States expressed dissatis-
faction in the notes of April 2, 194g, “not only are net a violation
of the Peace Treaties, but on the contrary, are directed toward
the fulfilment of the Peace Treaties which obligate the said
countries to combat organizations of the Fascist type and other
organizations ‘which have as their aim dcenial to the people of
their democratic rights’ ” ; and that it was “seli-evident that such
measures ... are fully within the domestic competence of these
countries as soverelgn States”. Tt was concluded in the note
of June 11 that the Soviet Governmenl “does not see any ground
for convening the Three Heads of the Diplomatic Missions”.  ({Dec.
Aig8s, Annex 19, p. 53.)
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By a note of June 30, 1049, the Government of the United States
requested the Soviet Government to reconsider its decision, pointing
out that ! *The Soviet Government .... has associated itself with
the position of the Governments of Bulgaria, Hungary and Rumania
in denving thal the Treaties have been violated. This interpre-
tation is disputed by the United States and by other signatories
of the Treatics of Peace.” (Doc. Afg85, Annex 20, p. 54.) The
reply of the U.SS.R. of July 19, 194y, 1o the request for reconsider-
ation of the matter, stated that that Government did not see any
basis [or a review of its position. {Doc. Afg85, Annex 21, p. 55-36.)

Qun July 27, 1949, the Government of Bulgaria addressed a note
to the Governinent of the United Stales setting forth its view that
the settiement procedures provided for in Article 36 of the Treaty
of Peace with Bulgaria werc not applicable, and citing certain
Bulgarian constitutional provisions as being “in full accordance
with the Treaty of Peace”, referring to Article 4 of the Treaty
regarding the dissolution of “all organizations of a Fascist type on
Bulgarian tervitory”. The note further stated that ‘‘the "various
proceedings before Bulgarian conrts, the acts of administrative
agencies and others in various cases cannot be made a subject of
chscussion in connection with the execution of the Peace Trealy
since, from the point of view of infernational law, the text and
spirit of the Treaty as well as the exact provisions of Article 2
of the United Nations Charter, such a discusston would constitufe
an inadmissible interference in the internal affairs of our couniry
and would be an infringement of its sovereignty”. (Deoc. A/g8s,
Annex 22, p. 58}

Two months having clapsed since the Heads of Mission in the
three capitals were requested o meet for the purpoese, and no
meeting having taken place and the dispute remaining unresolved,
the Government of the United States found it necessary to invoke
the additional Peace Treaty procedure for the settlement of dis-
putes. This procedure envisages the establishment (under each
Treaty of Peace) of Commissions composed in each case of one
representative of cach party and a third member selected by
mutual agreement of the two parties from nationals of a third
country. It provides that should the two parties fail to agree
within a period of one month upen the appointment of the third
member, the Sccretary-General of the United Nations may be
requested by either party to make the appointment. It further
provides that the decision of the Commission is to be accepted
as “‘definitive and binding”.

In notes delivered on August 1, 1946, to the Governments of
Hungary, Bulgaria, and Rumania, the Government of the United
States requested that the disputes be referred to Commissions
constituted in accordance with the respective Articles of the
Treaties of Peace and asked the several Governments to join in
naming the Commissions, {Doc. Ajg835, Annexes 23, 24 and 25,
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pp. 38-61.) The Governments of Bulgaria, Hungary and Rumania
rejected the request in their notes dated September 1, August 26,
and September 2, 1949, respectively. {(Doc. Afg85, Annexes 26,
27 and 28, pp. 61-64.) ,

On September 19, 1949, the Government of the United States
addressed further notes to the Governments of Bulgaria, Hungary
and Rumania, stating that the Government of the United States
considered that the Government addressed had no grounds for
declaring unilaterally that a dispute over the execution of the
“human-rights” Article “does not exist’. The position was taken
that the fact of the existence of a dispute as to cach of the several
Treaties was self-cvident ; that refusal to comply with the “disputes”™
Articles constituted a serious new breach of Treaty obligations ;
that the defense put forward with respect to obligations to suppress
Fascist organizations was a “flimsy pretext that will not stand
examination in the light of the systematic suppression of human
rights and freedoms” ; that those Governments were not the sole
arbiters ol their execution of their obligations under the Treaties ;
that as to the defense that the sovereignty of the State addressed
was impugned, ‘‘it i3 manifest that ... sovereignty is lunited by ...
clear international obligations’” ; and that the invocation by the
United States of specific treaty procedures for the settlement of a
dispute “can in no sense be regarded as unwarranted intervention
in the internal affairs” of the Government addressed. It was con-
cluded in the notes that the recalcitrant attitude of the Govern-
ments in the matter could in no way affect the determination of the
Government of the United States to have recourse to all appropriate
measures for securing compliance with the obligations of the
human-rights provisions of the Treaties of Peace, as also of the
“disputes” provisions, (Doc. Afg85, Anncxes 29, 30and 31, pp. 65-.6G}

Subsequently, on October 27, the Government of Hungary, in a
further communication to the Government of the United States,
tock the position that it “was minutely observing the stipulations
contained in Article 2 of the Peace Treaty” ; that ““compliance
with the stipulations of Article 4 is a condition sine gua non of
guaranteeing to all pcoples and te the Hungarian people among
them, the rights defined by Article 2 of the Treaty” ; that the
Governments of the United States and the United Kingdom had
on several occasions infringed the stipulations of the Treaties of
Peace ; that Hungary was astonished that the Government of the
United States expressed the opinion that by assuming certain
obligations through the signature of the Treaty of Peace, Hungary
had become “a State with limited sovereignty’ ; and finally that
the note of September 1g was to be construed as a new allempl of
“unlawful interference with the inlernal affairs of Hungary”.
{A copy of the communication is attached.}

On January s, 1949, the Government of the United States, by
notes delivered to the Governments of Bulgaria, Hungary and
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Rumania, announced that it had named Professor Edwin D.
Dickinson as the Representative of the Government of the United
States on each of the three Commissions to be established under
the Treaties of Peace, and requested the Governments addressed
to designate their representatives forthwith and to enter into
consultation immediately with the Government of the United
States with a view. to the appointment of the third members of the
Commissions as stipulated in the ““disputes” Articles of the Treaties
of Peacc. The Secretary-General of the United Nations was so
informed, (Copies of the communications are attached.}

E. Specific dispules concerning the “interpretation vy execuiion’ of
the Treaties of Peace are disclosed in the diplomatic exchanges

It is obvious that the diplomatic exchanges between the Govern-
ment of the United States, on the one hand, and the Governments
of Bulgaria, Hungary and Rumania, on the other, disclose that
disputes cxist between the Government of the United States and
the Governments of Bulgaria, Hungary and Rumania as to the
interpretation and execution of ithe respective Treaties of Peace.
Included among these disputes regarding the interpretation or
execution of the Treaties, not settled by direct negotiation, are
disputes as to—

1. Whether the Governments of Bulgaria, ITungary and Rumania
are, or are not, complying with the human-rights provisicns of the
respective Treaties of Peace:

(a) Specifically, and as illustrative only, has the Government of
Bulgaria,-or has it not, viclated the human-rights provisions of the
Treaty of Peace between that Government and the Allied and
Associated Powers by making arbitrary arrests; systematically
perverting the judicial processes ; detaining in prisons and camps,
without public irials and for prolonged periods, persons opposed
to the existing regime in Bulgaria ; denying freedom of political
opinion and of public meeting ; dissolving the National Agrarian
Union, the Bulgarian Socialist Party and other groups, and impri-
sonment of many of their leaders; executing Nikola Petkov,
National Agrarian Union leader, for expressing democratic political
opinons which did not correspond {o those of the Bulgarian Govern-
ment ; proceeding against deputies disagreeing with Governnental
policies ; denying freedom of expression by restrictions on the press
and other publications, by laws, administrative acts, and the use
of force and intimidation on the part of officials of the Government ;
proscribing freedom of the press; preventing freedom of worship,
by legislation, by acts of ofhcials, by so-called trials of religious
leaders, and by measures directed against Protestant denominations
in Bulgaria. '

{&} Further, and as illustrative only, has the Government of
Hungary, or has it not, violated the Trcaty of Peace between that
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Government and the Allied and Associated Powers by violating the
rights of citizens to life and liberty through the arbitrary exercise
of police power and perversion of the judicial processes ; denying
freedom of opinion through suppressing, dissolving and purging
demoeratic political parties; suppressing freedom of opinion,
expression and of assoctation through an insidious network of police
and other agents who observe, report on, and seek (o control private
opinion, association and activily of citizens ; eliminating freedom
of the press, publication and expression through restrictive decrees,
controt of printing establishments and distnbution of newsprint ;
denying freedom of assembly on political matters to all except
Communist groups and their collaboraters ; denying Ireedom of
religious worship and practice, including the harassment and
obstruction of religious gatherings ; proceeding in an arbitrary and
unjusitfied manner against religious leaders on fabricated grounds,
as in the cases of Cardinal Mindzenty and Lutheran Bishop Ordass ;
and replacing religious leaders with subservient collaborators,

{¢) And further, and as Mustrative only, has the Government
of Rumania, or has it not, violated the Treaty of Peace belween
that Government and the Allicd and Associated Powers by denying
freedom of opinion in disrupting, silencing and outlawing other
than Communisi-controlled political parties and depriving demo-
cratic leaders of their liberty ; to this end, employing methods of
intimidation and perversions of the judicial process as in the case
of the so-calted ““trial” and condemnation to life imprisonment of
Tuliu Maniu, President of the National Peasant Party, and other
leaders ; seizing and holding Rumanian citizens for long periods
of time without public trial; stifling frcedom of expression of
political opinion at variance with that of the Government, by laws,
decrees and administrative measures, as well as by extra-legal acts
or organizations affiliated with the Governmenl and the Commu-
nist Pariy ; climinaling freedom of the press and of publication,
including the taking of control of all printing cstablishments and
the suppression of all publications not responsible to the direction
of, or which do not serve the purposes of, the Communist Party ;
eliminating freedom of assembly and of association, save for
Communist and Communist-approved organizations, by forcible
interventions or threat thereof; abridging Ireedom of religious
worship, by legislation and other measures, by assuming extensive
control over the practice of religion, including the application of
political tests, incompatible with freedom of worship, and, in at
least one instance, by destroying by Government decree 2 major
religious body and transicrring its property to the State.

2. Whether some of the viclations complained of ook place
only prior to the effective date of the Peace Trealies, or whether
they have occurred subsequently lo that date.
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3. Whether the allegations of the Governmentis of Bulgaria,
Hungary and Rumania in defense that whal is complained of
by the United States is, or is not, in fact a duty of the accused
Governments under a proper interpretation of other provisions of
the Treatics of Peace relating, #xler alta, to the suppression of
Fascist organizations.

4. Whether the States accused of wviolating the Peace Treaties
can defermine unilaterally the nature and extent of their obligations
under the human-rights provisions of the several Treatics of Peace,
or whether this question is properly to be resolved by the Treaty
procedures.

5. Whether the States accused of violating the Peace Treaties
can determine unilaterally the natwure and extent of their obli-
gations under the provisions referred to in paragraph 3, supra,
relating generally to the suppression of Fascist organizations, or
whether this question is properly to be resolved by the Treaty
procedures,

6. Whether, as alleged by Bulgaria, Hungary and Rumania in
defense, the matters of which they are accused are domestic
matters solely of concern to them, or whether these matters have
become by reason of the stipulations of the Treaties of Peace
maiters appropriate for determination under the “‘disputes”
provisions of the several Treaties of Peace and have ceased to be
solely of domestic concern.

F. Pronouncemnents by fhe Permanent Courl on the subject of
“dispules”

The “‘disputes” refcrred to in the respective Articles of the
Treaties of Peace, and as to which provision is made for their resolu-
tion, arc described in the several Treaties as “'any dispute concerning
the interpretation or execution of the Treaty, which is not setiled
by direct diplomatic negotiations”. This language 1s exceedingly
broad in scope.

The Permanent Court of [nternational Justice dealt with the
question of what constitutes a dispute on a number of oceasions.

In 1924 the Government of Greece filed an application submnitting
to the Permanent Court of International Justice a casc arising out
of the alleged refusal on the part of the Government of Palestine,
and also on the part of the British Government as Mandatory, lo
recognize to their full extent certain rights acquired by M. Mavrom-
matis, a Greek subject, under contracts and agreernents concluded
by him with Ottoman authorities in tegard to concessions for
certain public works to be constructed in Palestine.

Article 26 of the British Mandate for Palestine contained the
following provision :
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“The Mandatory agrees that, if any dispute whatever shonid
arisc between the Mandatory and another Member of the League
of Nations relating to the interpretation or the application of
the provistons of ihe¢ Mandate, such dispute, if it cannot be settled
by negotiation, shall be submitted to the Permanent Court of
International Justice provided for by Article 14 of the Covenant
of the League of Nations.”

The British Government filed objection to the Court’s jurisdic-
tion and requested the dismissal of the proceedings.

In its Judgment on the jurisdiction, the Court . considered,
inter alia, two questions: ““Does the matter before the Court
constitute a dispute between the Mandatory and another Member
of the League of Nations ?” and “Ts it a disptite which cannot be
settled by negotiation ! (The Mavrommatis Palestine Conces-
stons, Judgment No. 2, Serics A., No. 2, August 30, 1624, p. 1.}
In so doing, the Court defined a “‘dispute” in the following manner :

“A dispute 15 a disagreement on a point of law or fact, a conflict
of legal views or of interests between two persoms.”” [bid,

It concluded that ““The present suit between Great Britain and
Greece cerlainly possesses these characteristics.” 7Tbid.

Article 26 of the Mandate Agreement, it will be noted, referred
to “any dispute whatever ... relating to the interprctation or the
application of the provisions of the Mandate ... 3f it cannot be
settied by negotiation™, and thus set up a stricter test for deter-
mining the Court’s jurisdiction, as it was necessary to show that
the dispute could not be seftled by negotiation, than the pertinent
Articles of the Treaties of Peace for determining the jurisdiction
of the Treaty Comumissions which rcfer to “any dispute concerning
the interpretation or exccution of the Treaty, which s nol seliled
by direct diplomatic negotiations”. '

The Court, in holding that the dispute could not be settled by
negotiation, however, significantly slated :

“The second condition by which this Arlicle defines and limits
the jurisdiction of the Permanent Court in questions arising out
of the interpretation and application of the Mandate, és (hat the
dispule cannot be seltled by wmegotiation. It has been contended
that this condition is net fulfilled in the present case ; and leaving
oul of account the correspondence previous to 1924 between
Mavrommalis or his solicitors and the British Govermment,
emphasis has been laid on the very small number and brevity
of the subsequent communications exchanged between ihe two
Governments, which comnmunications appear to be irreconcilable
with the idea of negotiations properly so called. The true value
of this objection will readily be seen if it be remembered that
the question of the imporiance and chances of success of diplomatic
negotiations is essentinlly a relative one. Negotiations do not of
necessity always presuppose a more or less lengthy series of notes
and despatches ; it may suffice that a discussion should have
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been commenced, and this discussion may have been very short ;
this will be the case if a deadlock is reached, or i finally a point
is reached atl which one of the parties definitely declares himself
unable, or refuses, to give way, and there can therefore be no
doubt that fhe dispute cannol be settled by diplomatic negotiation....”
{{bid. 13.)

In 1925 the German Government filed an application with the
Permanent Court of International Justice submitting a suit against
Poland concerning certain German interests in Polish Upper
Silesia and retuting particnlarly to the expropriation of a nitrate
factory al Charzéw and to the announced intention of the DPolish
Government to expropriate’ certain large agricultural estates,
Polund raised an objection to the Court’s jurisdiction. Article 23
of the German-Polish Convention concerning Upper Silesia, con-
cluded at Geneva in 1G22, on which the Court’s jurisdiction was
alleged by Germany to be based, provided :

“1. Should differenccs of opinion respecting the construction
and application of Articles & to 22 arise between the German
and Polish Governments, they shall be submitted to the Per-
manent Court of Intemalicnal Justice.,”

In sustaining the jurisdiction of the Court, the Court differen-
tiated between a “difference of opinion” and a ‘‘dispute”, as
follows :

“Now a difference of opinion does exist as soon as cue of the
Governments concerned points out that the attitude adopted by
the other conflicts with its own views. Even if, under Article 23,
the existence of a definite dispute were necessary, this condition
could at any time be fulfilled by mecans of unilateral action on
the part of the applicant Party. And the Court cannot allow
itself to be hampered by a mere defect of form, the removal of
which depends solely on the Party concemed.” (German Inferesis
in Polish Upper Stlesia and The Faclory al Chorziw, Judgment
No. 6 {Jurisdiction), August 23, 1925, Series A., No. 6, p. 14.}

Note that the Court felt that the requirement of the existence of
a dispute would be mel even by means of unilateral action on the
part of one Party.

The Court next considered the importance, if any, to be attached
to the conjunctive “and” between the words “construction” and
““application” in Article 23, and concluded that this was immaterial
in this case as both construction and application of the Convention
were involved. The Government of the United States calls attention
to the fact that the instant “disputes” Articles describe the dispute
to be reselved by the Treaty procedures as “‘any disputc concerning
the interpretation or execution’ of the Treaties. Here, as in the
Chorzéw IFaclory case, the dispute involves dillcrences with regard
to both the “interpretation’ and the “‘execution” of the several
Treaties.
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Poland contended that diflerences with regard to reparations
did nol fall within the scope of Article 23, paragraph 1, of the
Geneva Convention just quoted. In rejecting this contention in
ensuing proceedings in this case in 1927, the Court said :

“The Court, by Judgments Nos. 6 and 7 [(Merits}, May 23,
1926, Series A., No. 7], has recognized that differences relating to
ihe application of Articles 6 to 22 include not only thoese relating
to the guestion whethier the application of a particular clause
has or has not been correct, bul also those bearing upon the
applicability of these articles, that is to say, upon any act or
omission creating a situation contrary to the said articles...”
{German fnferests in Polish Upper Silesin and The Faciory al
Chorzéw, Judgment No. 8 {Jurisdiction), July 26, 1gz27, Series A.,
No. g, pp. 20-2L.)

The Court added :

I3

Arlicle 23, paragraph 1, which constitutes a typical achi-
tration claase ..., contemplates all differences of opinion resulting
from the interpretation and application of a certain number of
articles of a convention, In using the expression ‘differences of
opinion resulting from the interpretation and application’, the
contracting Parties seem to have bhad in mind not so much the
subject of such differences as their source, and this would justify
the inclusion of differences relating to reparations amongst those
concerning the application, even if the notion of the application
of a convention did not cover reparations for possible violation.”
{Thid. 24.)

Still later the German Government filed a request for an inter-
pretation of the Court’s Judgments Nos. 7 and 8 in the Chorzow
case. Article 6o of the Statute of the Court provided :

“The judgment i3 final and without appeal. ln the event of
dispunie as to the meaning or scope of the judgment, the Court
shall construe it upon the request of any Party.”

The Court accordingly had occasion to determine whether or not
there existed a “dispule’ as to the meaning or scope of the judg-
ments within the meaning of Article 60. In hiolding that a dispute
need not be manifested in a formal way so long as the Governments
had in fact shown that they held opposite views and that a dispute
existed as to cach of the judgments, the Court said :

“Belorc examining the question which has thus been raised,
the Court thinks it advisable to define the meaning which should
be given to the terms ‘dispute’ and “meaning or scope of the
judgment’, as cinploved in Article 6o of the Statute,

In so far as concerns the word ‘dispute’, the Court observes
that, according to the tenor of Article 60 of the Statute, the
manifeslation of the existence of the dispute in a specific manner,
as for instance by diplomalic negotintions, is not required. It
would no doubt be desirable that a State should not proceed to
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take as serious a sicp as summoning another State to appear
before the Court without having previously, within reasonable
limits, endeavoured to make it quute clear that a difference of
views is in guestion which has not been capable of being otherwise
overcome. But in view of the wording of the Article, the Court
considers thal it cannot reguirce that the dispute should have
manifested itself in a formal way ; according to the Court’s view,
it should be sufficient if the two Governments have in fact shown
themsclves as bolding opposite views in regard to the meaning
or scope of a judgment of the Court. The Court in this respect
recalls the fact Lthat in its Judgment Ne. 6 {rclating to the objection
to the jursdiction raised by Poland in vegard to the appbcation
madc by the German Government under Article 23 of the Geneva
Convention concerning Upper Silesia), it expressed the opinion
thar, the article in question not requiring preliminary diplomatic
negotiations as a condition preccdeni, recourse could be had to
the Court as soon as onc of the Parties comsidered that there
was a difference of opinion arising out of the interpretation and
application of Articles 6 to 2z of the Convention.” {German Interests
in. Polisk Upper Silesia and The Factory ai Chorzew, Judgment
No. 11 {Interpretation), December 10, 1927, Series A., No. 13,

pp. 10-11.)

G. Once a dispule is disclosed o exist between the Farties concerning
the interpretation or execulion of the Treaties of Peace, il is for
the Treaty Commisston {o defermine s qurisdiction and aidthority
to deal with it, tncluding the sufficiency of lhe charges made to
warrani the assumplion of jurisdictzon and the effect of wmatlers
atleged in defense upon its furisdiciion

In harmony with the view laken at the outset {par. II C ante}
of this Written Statement, that the merits of the dispute or the
sufficiency of the charges or answers are not before the Court, the
Government of the United States is of the further view that it
is for the Treaty Conumission to be established to determine, at
least in the first instance, its junsdiction and authority Lo deal
with the dispute, including the sufficiency of the charges made to
warrant the assumption of jurisdiction and the effect of matters
alleged in defense upon its jurisdiction.

Whether the dispute, for example, relates to matters solelv
within the compeience, domestic jurisdiction, or sovereigu centrol
of Bulgaria, Hungary or Rumania, is a question properly to be
decided by the Commissions under the Treaties of Peace,

Tt will be for the couniries making the allegation to make it
before the appropriaie iribunal—a Commission envisaged under
the Treatics of Peace. Such Commissions, as other international
tribunals, will posscss the inherent power to pass upon their own
jurisdiction. This is in conformity with well-accepted international
law and practice. (See, for example, Ralston, Law anud Procedure
of Indernational® Tribunals (1926, Secs. 53 and 34.)
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The principle that an international tribunal is vested with
authority to determine ils own jurisdiction is recognized by
Article 36, paragraph 6, of the Statute of the Court, which pro-
vides :

“In the event of a dispute as to whether the Court has juris-
diction, the matter shall be settled by the decision of the Court.”

The Permanent Court of International Justice, in ils advisory
opinion in the Iuferpretation of the Greco-Turkish Agreement of
Decamber 1, 1926, stated

'

.. 1t 1$ clear—having regard amongst other things to the
principle that, as a general rule, any body possessing jurisdictional
powers has the right in the first place 1tsel{ {o deicrmine the
extent of 1ts jurisdiction---that questions affecting the extent of
the jurisdiction of the Mixed Commissicn must be settled by the
Commission itself without action by any other body being neces-
sary”. (Advisory Opinion No. 16, August 28, 1928, Series B.,
No. 16, p. 20

By Administrative Decision II, 1the Mixed Claims Commission,
Uniled States and Germany, cstablished under the Agreement of
August 10, 1922, Tuled :

“.... at the thresheld of the consideralion of each claim is
presented the question of jurisdiction, which obviously the Com-
mission must determine preliminarily {o fixing the amount of
Germany’s financial obligations, if any, in each case.

When the allegations mn a petition or memorial presented by
the United States bring a claim within the terins OF the Treaty,
the jurisdiction of the Commission attaches. If these allegations
are controverted in whole or in part by Germany, the issue thus
made must be decided by the Commission, Should the Commis-
sion so decide such issue that the claim does not fall within the
terms of the Treaty, it will be dismissed for lack of jurisdiction....
The Commssion’s task is to apply the terms of the Treaty of
Berhin to each case presented, decide those which it helds are
within its jurisdiction, and dismiss all others.” (Decisions and
Opinfons {1925-1920}, 6-7.)

The Anglo-Americann Tribunal eslablished under the Special
Agreement of August 18, 1910, between the United States and
Great Britain, had before it the Rio Grande Irrigabion and Land
Company, Limiled, case submitted by Great Britain. The American
Agent filed a motion for dismissal on the ground of lack of British
interest in the claim, and of scveral alleged breaches of the rules
of procedure in the presentation of the case. The British Agent
argucd in reply that a preliminary motion of this character was
not contemplated or provided for by the rules or any of the
instruments controlling the Tribunal, and that if such & molion
were provided for in the rules the preseribed procedure had not
been foliowed, The Tribunal held on this potut :
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“To these arguments there is, in the opinion of the Tribunal,
one conclusive answer. Whatever be the proper construction
of the instruments controlling the Tribunal or of the Rules of
Procedure, there is inherent in this and every legal Tribunal a
power, and indeed a duty, to entertain, and, in proper cases to
raise for themselves, preliiminary points going to their jurisdiction
to entertain the clam. Such a power 15 inseparable frew and
indispensable to the proper conduct of business. This principle
has been Inid down and approved as applicable to international
Arbitral Tribunals. {Seec Ralston's Tuicrnational Arbitral Law
and Procedure, pp. 21 ef seq.) ln our opinion, this power can only
be taken away by a provision framed for that express purpose.
There is no such provision here. On the contrary, by Article 73
of Chapter 11T of the Hague Convention, 1907, which, by virtue
of Article 4 of the Treaty creating this Commission, is applicable
to the proceedings of this Commission, it is declared :

‘The Tribunal s authorized to declare its competence in inter-
preting the compromis as well as the other acts and documents
which may be invcked, and in applying the principles of law.'”
(Agent's Hepori (1920}, 332, 342.)

Although the defense that the dispute relates to a matter solcly
within the sovereign control of Bulgaria, Hungary or Rumania,
is a question {0 be decided by the Commissions under the Treaties
of Peace, the Government of the United States desires to make
it clear that by becoming Party to the Treaties of Peace, the
Governments of Bulgaria, Hungary and Rumania accepted res-
{rictions on their sovercign rights to the extent indicated in the
Treaties.

It should be perfectly clear to the Governments of Bulgaria,
Hungary and Rumania that by bccoming party to a treaty under
which a State undertakes obligations to another State or States,
the sovereign rights of the State are altered precisely to the degree
that it, by its own sovereign act in becoming party to the treaty,
has undertaken to do or not te do what it otherwise would have
the sovercign right not to do or to do, as the case may be. Surely,
the Governments of Bulgaria, Hungary and Rumania are not so
naive as to believe that the Court will take serionsly the contention
that, althongh a State may have undertaken treaty obligations
with respect to the assurance of human rights and fundamental
freedoms 1n that country, it cannot be expecied or required io
perform the obligations specified for the reason that to do so
would result in the impairment of its sovereign right otherwise
to do as it pleased regarding the matters now covered by treaty,
By becoming party to a treaty a Staie frequently undertakes
obligations which impair its otherwise sovereign right to decide
for itself what it will or will not do in certain situations covered
by the treaty. This is well settled treaty law.

On several occasions the Permanent Court of International
Justice spoke forth on the subject.
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Article 380 of the Treaty of Versailles, June 28, 1919, provided :

“The Kiel canal and its approaches shall be maintained free
and open to the vessels of commerce and of war of all nations
at peace with Germany on terms of entire equality.”

The Permanent Court of [nternational Justice, in its initial
Judgment on the merits, August 17, 1923, held that Article 380
forbade Germany's applying to the Kiel canal a neutrality order
which would close the canal to a British vessel under French
charter carrying munitions to Danzig for trans-shipment to Poland,
during a war between Poland and Rus-m In so doing the Court
held that in becoming party to the Treaty of Versailles, Germany
had to the extent provided in Article 38a, at least, circumscribed
her rights of sovereignty. The Court, in its opinien, stated :

“The Courl considers that the terms of Article 380 are cate-
gorical and give rise to no doubt. [t {ollows that the canal has
ceased to be an internal and naticnal navigable waterway, the
use of which by the vessels of Slales other than the riparian
State iz left entirely to the discretion of that State, and thatf it
has become an international waterway intended to provide under
freaty guaranice casier access to lhe Baltic for the benefit of all
nations of the world. Under its new régime, the Kiel canal must
be apen, on a footing of equality, to all vessels, without making
any distinclion belween war vessels and vessels of commerce,
hut on one express condition, namely, that these vessels must
belong to nations at peace with Germany.

- . - - . . . . . - - . - - - - - - . . . . Y

... The Court declines to see in the conclusion of any wreaty
by which a State undertakes Lo perform or refrain from performing
a particular act an abandonment of its sovereignty. No doubt
any convention creating an obligation of this kind places a
restriction upon the exercise of the sovereign rights of the State,
in the sense that it requires them to be excrcised in a cerlain
way. But the right of entering into international engagements
is an attribute of State sovereignty.” (The 5.5. Wimbledon, Judg-
ment No. 1 Merits), Augusl 17, 1923, Series A, No. 1, pp. 22, 25.}

In 1621 decrees were issued by the Bey of Tunis, by His Sherce-
finn Majesty, and by the President of the French Republic, which
had the effect of converting certain British subjects in Tunis and
Morocco {French zone} inlo French citizens, with the consequence
that the French Government began to enforce against them a
liability for service in the French army. The British Government
prolested to the French Govermment against the application of
the decrees to British nationals, and suggested that the matter be
referred to the Permancnt Court of Intermational Justice or to
arbitration. Neither suggestion was accepted by the Trench Govern-
ment, When the British Government announced its intention to
place the matter on the agenda of the Council of the League of
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Nations, the French Government contended that under Arti-
cle 15 {8} of the Covenant of the League of Nations, dealing with
matters “‘which by infernalional law ... [are] solely within the
domestic jurisdiction” of a party to thc dispute, the Council was
incompetent to deal with it. When the matier came before the
Council, Qctober 2, 1gzz, the British Representative explained
that friendly conversations had faken place, as a result of which -
it was proposed that the Permanent Court be asked for an advisory
opinion as to the nature of the dispute. Accordingly, the following
question was put to the Court:

“Whether the dispute between France and Great Britain as
to the Nationalily Decrees issued in Tunis and Morocco (French
zone] on November 8th, Igz2i, and their application to British
subjects, is or is not, by international law, solely a matter of
domestic jurisdiction {Article 15, paragraph 8, of ﬂs:e Covenant).”

On February 7, 1623, the Permanent Court gave the opinion
that the dispute was not by international law solely a matter of
domestic jurisdiction. {Nalionalily Decrees issued in Tunis and
Morocco (French Zone) on November 8, rgzr, Advisory Opinion,
Series B., No. 4.) In giving its opinion, the Court stated :

“¥For the purpost of the present opinion, it is enough (o observe
that it may well happen that, in a matter which, like that of
nationality, is net, in principle, regulated by international faw,
the right of a State to use its discretion is nevertheless restnicted
by obligations which it may have undertaken towards other
States. In such a case, jurisdiction which, In principle, belongs
solely to the State, is limited by rules of international law.
Article 13, paragraph 8, then ceases to apply as regards those
States which are entitled to invoke such rules, and the dispute
as to the question whether a State has or has not the right to
take certain measurcs becomes in these circumstances a dispute
of an international character and falls outside the scope of the
exception contained in this paragraph....” (fbid., 24.}

In 1924, the Council of the League of Nations, at the instance
of the Mixed Commission for the exchange of Greek and Turkish
populations, requested an advisory opinion from the Permanent
Court of International Justice on the question of the meaning and
scope to be attributed to the word “established” in Article 2 of
the Convention of Lausanune of January 30, 1923, regarding the
exchange of Greek and Turkish populations. The Convention,
after having laid down in Article 1 the gencral principle of the
exchange of Turkish nationals of Greek orthodox religion estab-
lished in Turkey and Greek nationals of Moslem religion estab-
lished in Greece, proceeded in Article 2 to withdraw from this
exchange, on the one hand, Greek inhabitants of Constantinople
and, on the other, Moslem inhabitants of Western Thrace. Turkey,
basing her argument on “‘sovereign rights”, maintained that the

8
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determination of “established” persons was a domestic matter for
the municipal courts to decide, The Permanent Court rejected
the contention, stating, wnler alin:

“The Court has not to define the meaning and scope of the
word ‘established’ in the absiracl, but only to determine the
meaning and scope of that word as used in Article 2 of the Con-
vention of Lausanne. In the first place the Court is satisfied that
the dificrence of opinion which has arisen regarding the meaning
and scope of the word “established’, is a dispute regarding the
inlerpretation of a treaty and as such invelves a question of
mternational law. It is not a question of domestic concern between
the adininistration and the jnhabitants; the difference affects
two States which have concluded a convention with a view to
exchanging certain porlions of their populations, and the criterion
afforded by the word ‘established’ used in Article 2 of this Con-
vention is precisely intended lo enable the contracting States
to distinguish the part of their respective populations lizble lo
exchange from the part exempt from it.

. - - . - - . . . . . . . . . - - . . - a

The Turkish delegation however maintains that the Convention
contains a reference to natinnal legislation and in support of this
conrtention invokes amongst other things Article 18, according
to which:

‘The High Contracting Parties undertake to introduce in
their respeciive laws such modifications as may be necessary
with a view te ensuring the exccution of the present Con-
vention.'

This clause, however, merely lays stress on a principle which
is self-evident, according to which a State which has contracted
valid international obligations is bound to make in its legislation
such modifications as may be necessary to ensure the fulfilment
of the obligations undertaken, The special nature of the Con-
vention for the Exchange of Greek and Turkish populations,
which closely affects matlers regnlated by national legislation and
lays down principles which conflict with certain rights generally
recognized as belonging to individuals, sofficiently explains the
express inclusion of a clause such as that contained in Article 18.

. But it does not in the feast follow because the contracting parties
are ogbliged to bring their legislation into harmony with the Con-
vention, that that instrument must be comstrued as -implicitly
referring to national legislation in so far as that is not contrary
to the Convention.

The principal reason why the Turkish delegation has maintained
the theory of an implicit reference to local legislation appears
to be that, in their opimion, a contrary solution would involve
consequences affecting Turkey's sovereign rights. But, as the
Court has already had occasion to point out m its judgment in
the case of the Wimbledon, ‘the right of entering into international
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engagements is an atiribute of State sovercigniy'. In the present
case, moreover, the obligations of the contracting States are
absolutely equal and reciprocal, 1t is therefore tmpossible to
admit that a convention which creates obligations of this kind,
construed according to its natwral meaning, infringes the sover-
eign rights of the H;uh Contracting Parties.

Havmg thus made Jt clear that the Convention does not refer
to national laws, the Court does not feel it to be necessary to
consider whether any particular provigions of the Turkish laws
of 1goz and 1914 are or are not contrarv lo the Convention.

The Turkish delegation has maintained, again basing its argu-
ments on sovercign rights, that it shonld be for the municipal
courts fo decide, if need be, whether a person is established or
not within the meaning of Article 2. But as has been said, national
sovereignty is not aficcled by the Convention in question. Now
this Convention, in Article 12, confers npon the Mixed Com-
mission ‘full power to take the mncasures necessitated by the
exectition of the present Convention dlld to decide all questions
to which this Convention may give rise’ ...."" (Exchanse of Greek
and Turkish fx)puia{mr? Advisory Quinions, No. 10, February 21,
1925, Series B., No. 70, pp. 17-18, 20-21, 21-22.}

I[II. OBLIGATION TO APPGINT REPRUSENTATIVES TO COMMISSIONS

The sccond question before the Court concerns the obligation
of the Parties to the Treaties to carry out the provisions of the
Treaty articles referred to in the first question before the Court,
mcludmg the provisions for the appomtmcnt of their represen-
tatives to the Treaty Comumissions,

The ‘“‘disputes’” Articles, as previously stated, provide that,
except where another procedure is specifically provided under
the Treaty, “nny dispute” concerning “‘the interpretation or exe-
cution” of the Treaty, which is not settled by direct diplomalic
negotiations, “‘shall be referred to the Three Heads of Mission”.
It is further provided by the Articles that “Any such dispute
not resolved by them within a period of (wo months shall”, unless
another means of scttlement 1s agreed upon, be referred at the
request of either Party to the dispute to a Commission composed
of one representative of each Party and a thicd member selected
by mutual agreement of the Lwo Parties from nationals of 2 third
couutry. Provision is then made for requesting the Secretary-
General of the United Nations to make the appointment of the
third member, in the event that the two Parties fail within a
period of one month to agree upon the third member.

Gencrally speaking, there can be no doubt as to the duty of
the Parties thercto to comply with their treaty obligations. The
legal duty o observe the provisions of a treaty freely enlered into
has been recognized in international law from time immemorial.

The “disputes” Articles of the Treaties in no way differ from
other articles of the Treuties of Peace in binding the Parties
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thereto to carry out the obligations arising therefrom. These
Articles outline ihe pracedures which the Parties have agreed to
employ for the settlement of disputes concerning the interpretation
or execution of Treaty provisions. They prnvule that if a dispute
cannot be resolved by certain stated procedures it shall be referred
to a Treaty Commission whosc decision shall be accepted by the
Parties as definitive and binding. Each of the conditions required
by the “disputes” Articles as a condition for the mandatory
reference of a dispule to a Treaty Commission is present in the
instant situation, as is disclosed by the diplomatic exchanges
between the Parties {discussed anig). The conditions are:

(@) That there is no other procedure for the settlement gf the
dispute speafically provided under the Treaty. Clearly no other
procedure is provided in the Treaty for the tvpe of a disputc here
under consideration.

{b) That there ecxists a dispute. It has been cstablished enfe
that a dispute or disputcs exist. The words “‘any dispute”, which
appear in the Articles, are of the broadest sort.

{c} That the “'dispuie” cencerns the “interpretation or execution
of the Treaty”. It has been shown asfe that the dispute or disputes
do concern the interpretation or execution of the Treaty.

() That the dispute has not been settled by direct diplomatic
negotiations. As the diplomatic exchanges disclose, althongh an
effort has been made by the United States and other Allied Govern-
ments to obtain a solution of the disputes through diplomatic
channels, the Governments of Hungary, Bulgaria and Rumania
unfortunately have rejected such efforts.

{e) That the dispute was referted to the Threc Heads of Mission
and was not settled by them within a period of two months, As
has been shown ante, the dispute was referred to the Three Heads
of Missions, but the Soviet Go»crnment refused to authorize its
Ambassadors to act.

(/) That the Parties did not mutually agrec upon another means
of settlement. The diplomatic exchanges reveal that no proposal
was made or consideration given by the Parties to other means
of settlement.

(g} That a rcquest be made by cither Party to the dispute for
a veferral to a Treary Commission. As pointed out anfe, such
requests were made by the United States and other Allied Govern-
ments,

The language of the “‘disputes” Arficles declaring not that a
dispute may be relerred to a Commission but that any dispute
shail be referred to a Commission under stated conditions clearly
imposes a binding obligation on the Parties to the Treaties.

The “disputes” Articles clearly provide, and were intended to
provide, the means by which disputes beiween the DParties shall
be resolved “unless”, in the language of the Articles, “the Parties
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to the dispute mutually agree upon another means of settlement”.
Thus, by the language of the Treaties, the consent by both Parties
is required in order to utilize other means of settlement. Without
that common consent the Parties are obligated to employ the
Treaty Commission.

Since it was contemplated by the Treatics that disputes should
be resotved by Commissions, the failure of a Party to co-operate
in setting up a Commission would result in the unilateral defeat
and frustration of the clear purposes of the Treaty in this respect.
Inasmuch as the Parties to the Treatics have agreed to deal with
their disputes in accordance with the ‘‘disputes” Articles, there
is a solemn obligation on the Parties to take the necessary steps
to make possible the solution of the disputes by the Commissions
contemplated. The appointment of representatives 15 clearly a
necessary and indispensable step to the carrying out of the “dis-
putes” Articles.

The backgronnd of the negotiations as well as the express
language of the "“‘disputes’” Articles reveal that the mechanism for
the solution of disputes was intended to be obligatory and not
optional. The Paris Peace Conference, m the summer of 14946,
recommended that disputes not scttled by the Heads of Mission
should be referred to the International Court of Justice. The Paris
Peace Conference rejecled a Soviet proposal merely to leave the
settlement of dispufes to the Heads of Mission. The Council of
Foreign Minisiers after prolonged discussion accepted the Peace
Conference recommendation except that Commissions were sub-
stituted for the Court. 13ut the means of settement was made and
intended to be mandatory, not optional.

1i is the view of the Government of the United States that the
framers of the several Treaties of Peace intended to provide a
workable settlement of disputes machinery by the inclusion of
the “disputes’™ Articles. 1t was certainly not intended to describe
a wholly illusory machinery, and if what was provided as the
machinery for the resolution of disputes was to be only optional
and as might suit the whim of a State accused of violating the
Treaty, therc was no point to including such provisions.

The Treaties of Peacc are accordingly to be construed, in the
view of the Government of the United States, in such a way as to
be meaningful and workable. In this light, each contracting Darty
has an obligation in good faith to do that which 1s necessary 1o
make thc “disputes” machinery work. Each State ‘party to a
Treaty of Peace is equally bound to give a reasonabie irterpretation
and reasonable effect to the “‘disputes” Articles as to any other
article of the Treaty. '

The Permanent Court of Iniernational Justice, from time fo
time, took a practical view of the inicrpretation of treaties. In
practice, it avoided unreasonable or absurd results.
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In the Wimbledon case, the Permancnt Court of International
Justice stated that even where a restrictive interpretation of a
trealy was admissible, the Court must “stop at the point where
the so-called restrictive interpretation would be contrary to the
plain terms of the ariicle and would destroy what has been clearly
granted”. {Judgment No. 1 (Merits), August 17, 1923, Series A,
No. 1, pp. 24-25.)

In its advisory opinion in regard to the Polish Postal Service in
Danzig, e Permanent Court of Tnternational Justice took the
position that

“It i3 a cardinal principle of interpretation thut words must
be interpreted in the scnse which they would normally have in
their context, unless such interpretation would lead to something
unreasonable or absurd. In the present case, the construction
which the Court has placed on the various treaty stipulations is
not only reasonable, but is also supported by reference to the
various articles taken by themselv(s and in their relation one
to another.” {Advisory Opinion No, 11, May 16, 1925, Series B.,
No. 11, pp. 30-40.)

In connection with the Case of the Free Zowes of Upper Savoy
and the Disivici of Cex, the Permanent Court stated :

“in case of doubt, the clauscs of a special agreement by which
a dispute is referred to the Court musi, if it does not involve
doing violence to their terms, be construed in a manner enabling
the clauses themselves to have appropriate effects”. {(Order,
August 1g, 1929, Series A, No. 22, p. 13}

In determining the extent of the jurisdiction conferred upon the
Oder River Comnmission by the Treaty of Versailles, the Permanent
Court of International Justice stated that it must go back to the
principles governing international fluvial law in general and
consider what position was adopted by the Treaty of Versailles in
regard fo those principles. It concluded that the Treaty of Versailles
adopled the principle of internationalization, “that is to say, the
free use of the river for all Stutes, riparian or not’’. In taking a
reasonable interpretation of the treaty, the Court concluded :

“Article 332 grants frcedom of navigation on waterways declared
international in the previous article to all Powers on a fonting
of periect equality. This provision would be inappropriate, if
not arbitrary, if the freedom stopped short at the last political
frontier.” (Termilorial jurisdiction of the International Commission
of the Liver Oder, Judgment No. 16, September 10, 192G, Series A,
No. 23, pp. 20, 28)

In a concurring opinion concerning the Ausiro-German Cusioms
Régime, Judge Anzilotd, in considering Article 88 of the Treaty
of Sami-Germain, said:
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“{b) It is a fundamental rule of interpretation that words must
be given the ordinary meaning which they bear in their context
unless such an interpretation leads io unreasonable or absurd
results.” {Advisory Opinion No. 20, Scptember 5, 1931, Series A /B.,
No. 41, p. 00)

The Swiss Arbitrator {Charles Edouard Lardy), in his decision
in the dispute between the Netherlands and Portugal in the Zsland
of Timor case, involving the inferpretation of treaties, stated:

¢.... Conventions belween States, like those between individuals,
ought to be intcrpreted ‘rather in the sense in which they can
have some cffect than in the sense in which they can produce
none.” * (Decision, June 23, 1914, under the Conventien of April 3,
1913, Scott, Hague Courl Reports {1g10) 353, 384.)

And the American and British Claims Tribunal established under
the Convention of August 18, 1g10, to cite yet another example,
held in the Cayuga Indians case that—

... Nothing is beiter settled, as a canon of interpretation in
all systems of law, than that a clause musi be so interpreted as
to give it meaning rather than so as to deprive it of meaning.
We are not asked to choose between possible meanings. We are
asked to reject the apparent meaning and to hold that the provision
has no meaning. Thiz we cannot do.” (dgenf's Report (1926}
203, 307, 322}

IV, CoxcrLusion

{I) The Government of the United States is of the view that the
diplomatic exchanges between the Unifed States, on the one hand,
and the Governments of Bulgaria, Hungary and Rumania, on the
other, concerning the implementation of Article 2 of the Treaties
of Pcace with Bulgaria and Hungary and Article 3 of the Treaty
of Peace with Rurnania, disclose disputes subject to the provisions
for the settlement of disputes contained in Article 36 of the Treaty
with Bulgaria, Article 40 of the Treaty with Hungary, and Article 38
of the Treaty with Rumania.

(II) The Government of the United States is of the further view
that the Governments of Bulgaria, Hungary and Rumania are
obligated to proceed under the provisions for the settlement of
disputes contained in the respective Treaties of Peace, including
the obligation to appoint representatives to the Commissions
envisaged in the Treatics.
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Allachments .

Note from United States Representative to the United Nations

to the Secretary-General of the United Nations, [anuary O, 1050,
enclosing—

1.—Hungarian note of Gclober 27‘, 194G, to United Stales;
z.— United States note of Janvary 5, 1950, to Bulgaria;
3.~ United States note of January 5, 1950, to Hungary;
4.—United States note of Janwary 5, 1950, to Rumania.
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ATTACHMENTS

January 6, igso,
Excellency ;

I have the honer to refer to my note UN-2748 of September 20, 1949,
forwarding to you copies of certain diplomatic correspondence relevant
to the question of observance of human rights in Bulgaria, Hungary and
Rumania. {General Assembly Resolutions of April 36, 1949 {272 (T11}},
and October 22, 1949 (Af1043).)

On October 27, 194, subsequent to the date of my letter, the Govern-
ment of Hungary addressed a further note to the Government of the
United States {Annex 1). On January 3, 1950, the Government of the
United States directed notes to the Governments of Bulgaria, Hungary
and Rumaniz {Annexes 2, 3 and 4}.

I am enclosing copics of these notes with a request that you be kind
enough o transmit copies of the notes to all Members of the United
Xations and also to the International Court of Justice in connection
with the General Assembly Resolution of QOctober 22, 1949 {Af1043).

Accept, Excellency, the renewed assurances of my highest considera-
tiom.

{Signed; WarReN R. AUSTIN,
United States Representative to the United Nations.

Enclosures : .
Annex 1.—Hungarian note of (October 27, 1949, to U.S.
Annex 2. 11.5. note of January 5, 1930, to Bulgara,
Annex 3.—LU.8. note of January 35, 1650, to Hungary.
Annex 4.—U.S.-note of January 5, igso, to Rumania,

His Excellency Trygve Lie,
Secretary-General of the United Nations,
Lake Success, New York.

UN—2748/C.

Annex r

HUNGARIAN NOTE TO THE UNITED STATES
(27 OCTOBER 1049)
{Original text in English.)
The Hungarian Ministry for Foreign Affairs presents its compliments
to the Legation of the United States of America and, with reference

to the Lcgation’s note No. 3502, dated September 1g, 1949, has the
honor to impart as follows: -
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The Hungarian Government regrets to state that the Government
of the United Siates deemed i1l opportune to renew the accusalions,
deprived of all real basis whatsoever, and rejected most emphatically
by the Hungarian Government on several occasions—notwithstanding
that the Hungarian Government had clearly explicated and undoubtfulty
proved in its notes Nos. 2672 and 7766/1949 that it was minutely observ-
g the stipulations countained in Article 2 of the Peace Treaty.

The Hungarian Govermment once again rejects most categorically
that tendentious and false interpretation of the Peace Treaty by which
the Government of the United States tries to contrast the stipulations
of Articles 2 and g of the Treaty. The Hungarian Government does not
see any contradiction between the observing of the stipulations contained
in Article 2 of the Peace Treaty and the fight against Fascist and
pro-Fascist clements prescribed by Article 4 of the same Treaty. On the
contrary, a consequent campliance with the stipulations of Article g isa
condition stne gua non of guaranteeing to all peoples and to the Hunga-
rian people among them, the rights defined by Article z of the Treaty,

[t has resulted clearly from the documents of the trials against
Mindszenty and his accomplices and, recently, against Laszlo Rajk and
his accomplices, that the persons convicted for their antidemocratic
activity were guilty of a conspiracy anning at the reverse of the present
democratic regime, and to annihilate the liberties acquired by the
people, and to establish a Fascist regime of oppression, worse than any
other previous regime of the kind. Accordingly, the Hungarian Govern-
ment, far {rom infringing the Peace Treaty, acts explicitly in compliance
with its stipulations when inflicting a blow upon the vile enemies of
liberty and democracy, who have degenerated to espionage and mur-
derous attempts. If the Governments of the United States and the
United Kingdom accnse the Hungarian Government, this can have but
one reason, ie., the ruling circles of these countries are hostile to the
independence and development of the people’s democracies and, as it
was proved by the aforementioned trials, support, in Hungary too, the
most desperate enemies of democracy, direciing them by their own
network of spies, as well as by Tito and his clique, attached to their
service.

As a matter of fact, the Hungarian Government has repeatedly
stated that precisely these Governments have on several occasions
infringed the stipulations of the Peace Treaty relating to Hungary,
when unlawfully denying the restitution of Hungarian property found
in their respective zoncs of occupation, when refusing ihe extradition
of the Hungarian war-criminals escaped into their territory, when
supporting these war-criminals In their antidemocratic activity and
when even rendering possible the organtzalion and equipment of mililary
formations of Hungarian Fascists on the territory occupied by them.

Furthermore, the Hungarian Government states with astonishment
that, in addition to the accusations already known and repeatedly
refuted, the Government of the United States expresses the opinion—
which is quite new and in no way compatible with the rules and spirit
of mternational law—that, by assuming certain obligations through the
signature of the Treaty of Peace, Hungary has become a State with
limited sovereignty.

A\¥hen signing the Peace Treaty, Hungary was not, nor is she at
present, inclined to surrender her sovereignty—on the contrary, she
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will defend her independence and unhampered democratic development
against any imperialist interference. The Hungarian Government
considers the arbitrary interpretation of the Peace Treaty by the Govern-
ment of the United States an attempl to claim a rig?‘lt to constantly
interferc with Hungary’s internal affairs, ighoring the independence of
the Hungarian State.

The Iungarian Government categorically rejects, morcover, the
whoily fictitious calumny of the Governmenl of the United States,
alleging that the present Hengarian regime be merely ““the totalitarian
rule of a minority”. It is & notorious fact that at the general clections
on the 15th of May of 1949 the Hungarian people manifested their will
in the most democratic way—by general and secret baliot—and decided
to support by ¢5.5 percent of their votes the policy carried on by the
present Hungarian (Government. In view of this, the fact that the
Government of the United States alleges in a diplomatic note the present
Hungarian Government as being “the rule of a minority”, cannot he
regarded by the Hungarian Government but as an evil-minded propagan-
distic munocuvre, based upon the deniat of true facts.

In consideration of the above said, the Hungarian Government
rejects most categorically the note No. 562 of the Legation of the United
States, as a new attempt of unlawful mterference with the internal
affairs of Hungary.

The Hungarian Ministry for Foreign Affairs avails itsell of this oppor-
tunity to renew to the Legation of the United Sfates of America the
cxpression of its high consideration. ’

Annex 2

UNITED STATES NOTE TO BULGARIA
{5 JANUARY 1950}

[Original text in English|

The Legation of the United States of America presents its compliments
to the Ministry of Foreign Affairs of Bulgaria and has the honor to refer
1o the Legation’s note of August 1, 1940, asking the Bulgarian Govern-
ment to join the United States Government in paming a Conunission, In
accordance with Article 36 of the Trcaly of Peace, to settle the dispute
wiiich bas aricen over the interpretation and execution of Article 2 of
the Treaty. Relerence is also made to the Ministry’s note of September i,
Iggg, and to the-Legation's note of Scptember 1g, 1049, on the same
subject.

The Legalion has the honor to inform the Ministry that the United
States Government has designated Mr. Edwin D. Dickinson as its
representative on the proposed Commission, It is requesied thatl the
Bulgarian Government designate its representative forthwith and enter
into consultation mmediately with the United States Government
through the American Minister in Sofia, with a view to the appointment
of the third member of the Commission as stipulated in Article 36 of
Lhe Peace Treaty.
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Annex 3

UNITED STATES NOTE TO HUNGARY
{5 JANUARY 1450}

Original text in English!

The Legation of the United States of America prescats its compliments
to the Ministry of Foreiga Affairs of Hungary and has the honor to refer
to the Legation’s note of August 1, 1949, asking the Hungarian Govern-
ment io join the United -Slates Government in uaming a Commission,
in accordance with Article 40 of the Treaty of Peace, to settie the dispute
which has arisen over the inicrpretation and execuiion of Article 2 of
the Treaty. Reference is also made to the Ministry's note of August 26,
1649, to the Legation’s note of September 19, 104¢, and the Ministry's
note of October 27, 194g, on the same subject.

The legation has the honor to inform the Ministry that the United
States Government has designated Mr. Edwin D, Dickinson as its
representative on the proposed Commission. It is requested that the
Hungarian Gevernment designate its represcntative forthwith and enter
inte consultation immediately with the United States Govermment
through the American Minister in Budapest, with a view to the appeint-
ment of the third member of the Commission as stipulated in Avticle 40
of the Peace Treaty,

Annex 4

UNITED STATES NOTE TO RUMANIA
(5 JANUGARY 1g50)
[Original text in Enghshj

The Legation of the United States of America presents ifs compliments
to the Ministry of Forcign Affairs of Rumania and has the honor to refer
to the Legation’s note of August I, 1g4g, asking the Rumanian Govern-
ment to join the United States Gevernment in naming a Commission,
in accordance with Article 38 of the Treaty of Peace, to settle the dispute
which has arisen over the interpretation and execution of Article 3 of
the Treaty. Relerence is also made to the Ministry's nole of September 2,
1949, and to the Legation’s note of September 19, 1949, on the same
subject,

The Legation has the honor to inform the Ministry that the United
Stales Government has designated Mr. Edwin D Dickinson as its
representative on the proposed Commission. It is requested that the
Rumanian Government designate ifs representative forthwith and enter
into consuitation immediately with the United States Government
through the Arerican Minister in Bucharcst, with a view to the appoint-
ment of the third member of the Commission as stipulated in Article 38
of {the Peace Treaty.
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2, WRITTEN STATEMEXNT OF THE GOVERKMENT OF
THE UNITED KINGDOM

I

1. The Peace Treaties with Bulgaria, Hungary and Roumania
all contain certain provisions which have come to be known {and
will herein be called} the Human Rights articles of the Treaties.
These are, in the first place Article 2 of the Treatics with Bulgaria
and Hungary, and Article 3 of the Treaty with Roumania, which
have the following common text :— -

“BulgariafHungary/Roumania shall take all measures necessary
to secure io all persons under BulgarianfHungarian/Roumanian
jurisdiction, without distinction as to race, sex, language or religion,
the enjoyment of human rights and of the fundamental freedoms,
including freedom of expression, of press and publication, of reli-
gious worship, of political opinion and of public meeting.”

Sceondly, the Hungarian and Roumanian Treaties contain in
addition the following clause (Article 2 of the Hungarian Treaty
and Article 3 of the Roum’s.nmn Treaty) :—

“Hungary/Roumania further undertakes that the laws in force
in Hungary/Roumania shall not, either in their content or in their
application, discriminate or entail any discrimination between
persons of Hungarian/Roumanian nationality on the ground of
their race, sex, language or religion, whether in reference to their
persons, property, business, professional or Hnancial interests,
status, pelitical or civil rights or any other matter,”

In the opinion of the Government of the United Kingdom, a
dispute concerning the interpretation and execution of the above
guoted provisions has arisen between it and the Governments of
Bulgaria, Hungary and Roumania regpectively {hereinafier referred
to as ‘‘the three Governments™}, which should be settled by
means of the procedure specified in the relevant disputes articles
of the Peace Treaties. For reasons of convenience, these articles
are cited, and their common text is quoted, at a later stage of the
present written Statement, the five following paragraphs of which
set out the history of the matter up o the present date.

2. Before the beginning of the second part of the Third Session
of the General Assembly of the United Nations in April, 1949,
requests were nade by the Governments of Australia and Bolivia
for the inclusion in the agenda of the Assembly of items concerning
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ihe trials of Church leaders in Bulgaria and Hungary which had
recenily taken place in those countries. When these requests came
before the General Committee of the Assembly, 1t was decided
lo amalgamate them In a single item to read as follows :—

“Having regard to the provisions of the Charter and of the
Peace Treaties, the uestion of observance in Bulgaria and Hungary
of human rIghts and fundamental freedoms including questions of
religious and civil liberties with special reference o recent trials
of Church leaders.”

The inclusion of this item in the agenda was opposed by the
representative of the Soviet Union, mainly on the ground that
the trials were the domestic concern of the countries concerned,
and that the General Assembly was not competent 1o discuss
them in view of Article 2z, paragraph 7, of the Charter, which
provides that nothing in the Charter “‘shall authorize the United
Nations lo intervene in matters which are essentially within the
domestic jurisdiction of any State”, It should be noted, however,
in view of what subsequently occurred, that the Sovicl opposition
was also based on the ground that, if there was a dispute concerning
any alleged violations of the Peace Treatics, the procedure laid
down in those Treaties for the settlement of disputes should be
followed, and that the Assembly was not the proper authority
for sccuring the cxecutivn of the Peace Treaties. Thus at this
stage, and in order to oppose the inclusion of the item 1n the
Assembly’s agenda, the Governmeni of the Soviel Union was
ready and anxious to make appeal to the provisions of the Treaties
for the settlement of disputes: vet when, at a later stage, it was
asked to co-eperafe in the application of this same procedure, it
refused to do so.

3. In point of fact, the Governments of the Uniled Kingdom
and the United States had already taken the opening steps towards
setting the Treaty procedurc in motion by addressing notes dated
April 2nd, 1049, 1o the Governments of Bulgaria, Hungary and
Reurnanta, alleging a number of violations of the Human Righis
articles of the Peace Treaties, and calling upon those Governments
to adopt prompt remedial measures. It is not necessary for present
purposes to detail these charges : suffice it to say that they refated
to a number of measures and actions, legislative, judicial and
administrative, taken in the countries concerned, which the
Governments of the United Kingdom and-United States considered
to be contrary to the Human Rights provisions of the Deace
Treaties. In their replies of April 7th, 1oth, and 21st, respectively,
the three Governments contested the correctness and validity of

these charges, and also the lcgal grounds on which they were
based.

4. The General Cormnmitiee of the Assembly duly decided to
inclnde the Australian/Bolivian item in the agenda, and it was
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subsequently discussed in the ad Zoc Political Committee of the
Assernbly, where it was again argued by the represeniative of
the Soviet Union (the Governments of Bulgaria and Hungary
(as non-Member States] having been invited to attend and having
refused) that the Assembly was not competent to go into the
matier. The ultimale result was that wpon being informed that
the Governments of the United Kingdom and the United States
had already invoked the Teace Treaties, the Assembly decided,
by its Resolution No. 272 {1II) of April 30th, 1949 (the text of
which is given in Annex [ to the present Statement), to await
the result of this action, in the mweantime retaining the matier
on the agenda for further consideration at the next {Fourth)
Session of the Assembly.

5. Following on this, the Governments of the United Kingdom
and United States engaged 1n an exchange of diplomatic cor-
respondence with the three Governments concerned, and also
with the Government of the Soviet Umon, with a view to procuring
the settlement of the dispuile in the manner provided by ihe
Peace Treaties. This correspondence has already been cormnu-
nicated to the Court, but, for convenience of reference, that
relating to the United Kingdom (General Assembly document
Ajggo of September 27th, 1949} is attached as Annex Il to the
present Statement !. For the moment, it is sufficient to say,
generally, that the three Governments, and also the Government
of the Soviet Union, while disputing the charges, refused to co-
operate in the application of those articles of the Peace Treatics
which provided for the settlement of disputes, denying that there
was, in fact, any dispute, and also reiterating that the matter
was one of purely domeslic concern, and could not therefore be
the subject of international settlement.,

6. The Governments of the United Kingdom and United States
accordingly informed the Secretary-General of the United Nations
of the abortive result of their efforts to set in motion the procedure
contemplated by the Peace Treaties, and this informaticn was
duly communicated to the General Assembly in the course of
its recent {Fourth) Session. In consequence, and having regard
to the position maintained by the Governments of Bulgarnia,
Hungary and Roumania, and by the Government of the Soviet
Unien, that there was no dispute, and that the provisions of the
Peace Treaties for the settlement of disputes were not applicable,
the Assembly decided by its Resolution dated October 22nd,
Ig4q (the full text of which is given in Annex [II hereto}, to
request an advisory opinion [rom the Court on the following
questions :

1 This document did not include the Hungarian note of October z7th, 1g4g,
which was not received until later, and which was the only reply made by any
of the three Governments to the United Kingdom notes of September 1gth (sce
paragraph 1g below). This Hunpgarian note is accordingly atteched a3 Annex IT A,



4

172 WRITTEN STATEMENT OF THE UNITED KINGDOM

“1. Do the diplomatic cxchanges between Bulgaria, Hungary
and Romania on the one hand and certain Altied and Associated
Powers signatories to the Treaties of Peace on the other, concerning
the implementation of Article z of the Treaties with Bulgaria and
Hungary and Article 3 of the Treaty with Romania, disclose
disputes subject to the provisions for the settlement of disputes
contained in Article 36 of the Treaty of Peace with Bulgaria,
Article 40 of the Treaty of Peace \’-’itfl Hungary, and Article 38
of the Treaty of Peace with Romania?

In the event of an afhrmative reply to question 1

II. Are the Governments of Bulgaria, Hungary and Romania
obligated to carry out the provisions of the articles referred to in
question 1, including the provisions for the appointment of their
representatives to the Treaty Commissions ?

In‘the event of an affirmative reply to qnestion 1l and if, within
thirty days from the date when the Court delivers its opinion, the
Governments concerned have not notified the Sccrelary-General
that they have appeinted their representatives to the Treaty
Commissions, and the Scerctary-General has so advised the Inter-
national Court of Justice:

111, If one party fails to appoint a representative to a Treaty
Commission under the Treatics of Pcace wilh Bulgaria, Hungary
and Romania where that party is obligated to appomt a represent-
ative to the Treaty Commission, is the Secretary-General of the
United Nations authorized to appoint lhe third member of the
Comunission upon the request of the other party to a dispute
according to the provisions of the respective Treaties?

Irr the event of an affirmative reply to guestion TIT:

IV. Wonld a Treaty Comntnission composed of a representative
of one party and a third member appointed by the Secretary-
General of the United Nations constifute a Commission, within
the meaning of the rclevant Trealy articles, competeat o make
a definite and binding decision in setilement of a dispute?”

7. It will be observed that these gquestions are directed solely
to csiablishing whether the three Governments concerned are
under an obligation to take the necessary steps to enable the
provisions of the Peace Treaties concerning the sctilemnent of
disputes to funciion, and what unilateral measures, if any, the
other parties {0 the Treaties can take tothisendif such co-operation
is not [orthcoming. The questions put 1o the Court are nol, there-
fore, in any way concerned with the merits or demerits of the
substantive allegations made against the three Governments of
violations of the DPeace Treaty provisions concerning Human
Rights'. Consequently, in the present written Statement, no

T Tn this connexion, it should be noted that the second of the guestions pnt
ta the Conrt has, by = drafting oversight, been framed too widely, T{ asks whelher
the Governments of Bulgaria, Hungary and Roumania are wnder an obligation
to carry out “'the provisives of the articles referred to in quastion I, It so
happens that in question I refcrence is made not only to the articles of the Peace
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reference will be made to these alleged violations except in so
far as may be necessary for purposes of clarification.

II

8. The first question addressed to the Court is whether the
diplomatic cxchanges which have taken place concerning the
implementation of the Human Rights articles of the Peace Treaties
disclose disputes (i.e. international disputesy which are subject to
the provisions of the Peace Treaties for the settlement of disputes.
This question has therefore fwo elements, namely, is there an
international disputc, and, if there is one, is it a dispute to which
the provisions of the Peace Treatlies providing for the settlement
of disputes apply ?

g. The three Governments, and the Government of the Soviet
Union, deny that there 5 any dispute, on grounds which, in so
far as they are disclosed in the diplomatic exchange of corre-
spondence, are inadmissible and, indeed, almost frivolous. In the
opinion of the United Kingdom Government, it is manifest on
the face of the correspondence and of the discussions which have
taken place in the General Assembly, that a dispute exists. Indeed,
the very fact that one party denies that there is a dispute, while
the other asserts there is, shows the existence of a difference of
opinion—and hence of a dispute—as to the meaning and effect
of the Treaty. While it may be difficult to give a precise legal
definition of a dispute, the existence of which is recally more a
question of fact than of law, the Government of the United Kingdom
considers that for present purposes a dispute may be said to arise
whenever one government charges another government with
violation of a treaty or general rule of international law, and the
other government cither denies the charge, or the facts or the
correctness of the legal rule or treaty interpretation on which it
1s based ; or €lse, while not in terms denying the charge, persists
in the course complained of, or fails to take any remedial measures.
In the present case all these elements seem to be present. The
Government of the United Kingdom has alleged specific violations
of the Human Rights articles of the Peace Treaties by which the
countries concerned are bound, and the observance of which the
Government of the United Kingdom s entitled under the Peace
Treaties to require. It will be seen that in Lhe opening part of the
diplomatic exchanges (sce, for instance, the Hungarian note of

Treaties concerning the seltlement of disputes, hul afso, incidentally, to the Peace
Treaty artictes concerning Human Rights, though solely by way of description
of the subject on which the diplomatic exchanges had taken place. In the opinion
of the United Kingdom Covernment, the sabstance of guestion I is mfended
{0 relate only to the settlement of disputes articles, and the Court is not calied
upon tu go into the question of the alleged violations of human rights.

19
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April, 7th, the Roumanian note of April 1gth, and the Bulgarian
note of April 21st, 1940), the three Governments discussed the
actual substance of the charges made against them, either denying
them, or justifying the measures or actions concerned, and making
counitercharges & It was only at a later stage thaf it occurred to
these Governments to deny that there was any dispute at all (see
for instance the Bulgarian note of July 27th, and the Hungarian
note of August 26th). They therefore tacitly admitted that a
dispute on a substantive issue under the Peace Trealies had arisen.
In addition to denying the substantive correciness of the charges
made against them, they also denied the correctness of the United
Kingdom’s interpretation of the Pcace Treaties, on the basis of
which the charges were made. Furthermore, by their very invo-
cation of the exception of domestic jurisdiction as being applicable
in the present case, when the Government of the United Kingdom
denies that it has any application in view of the existence of a
specific provision in an international agreement, these Govern-
ments have admitied, have indeed themscives created a dispute.
They have further {although this peint is not at the moment
actually 1n issue} failed to discontinue the actions complained of,
or to take any steps of a remedial character?,

10. For all these reasons, il seems clear to the Government of
the United Kingdom that a dispute must exist, and, so far as
the Government of the United Kingdom is concerned, a dispute
undoubtedly does exist. It is obvious that if it were open to
parties to a ‘treaty, in reply to alleged violations of the treaty,
to cause a dispute not 1o exist by the simple process of denying
its existence, means would never be wanting to defeat the intention
of the treaty; and it would bc useless to include in treaties

U The Hungarian Government again fook ap the substance of the matter in
their note of Qectober 27th, 1949 {sce Annex 11A), i which they once more denied
or sought to justify the acts of which they were accused, and made countercharges.

* Some assistance as to the circumstances in which a dispule can be said to
exist 15 to be derived from pronocuncements of the Permanent Court of ITnterna-
tional Justice. In the Alavvonunalis case {Series A, No. 2, pp, 11, 13}, a dispute
was said to be ‘2 disagreement on a point of law or fact, a conflict of legal views
ot of interests belween two persons’’, and the Court refused to lay down any rule
as to the extent of the previows diplomatic exchanges te be required between
the parties—a point of some importance oo the question (i it shoold be raised)
of whether the previous diplomatic exchanges in the present case were adequate
to establish the existence of a dispute. In the case of the Garman [afesests in Upper
Silesia {Series A, No. §, pp. 14 and 22}, in discussing when a “difference of opinion”
counld be said to have Leen established, the Court held that “even if ..., the
existence of a definite dispute were necessary, this condition could at any time be
fulfilied by means of unilateral action or the part of the applicant party”, and a2
ditference of opiuion was said to exist "'as soon as oRe of the Governments concerned
points out that the attitude adopted by the other conilicts with its own views”,
In the Chorzgw Factory case (Scries A, No. 13, p- 10}, the Court said that ‘‘the
manifestation of the existence of x dispute in a special manner, as for irstance
by diplomatic negotiations, is not required’’.
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provisions for the settlement of disputes, for in Lhese circumstances
such provisions could never have any binding character, since
they could only be operated with the consent of the very party
against whom the charges of vielation were made. In fact, the
mere process of denying that a dispute exists is itself constitutive
of one, if the other party alleges that there is a dispute arising
out of charges of treaty violations, which are either denied,
persisted in. or left unremedied. It is only by begging the question
at issue that the conclusion can be arrived at that no dispute
exists. It is, moreover, precisely by these means ihat the three
Governments concerned reach this position. This is well exempli-
fied m the Hungarian note to the United Kingdom of August 26th,
1949, which contains the following passage referring to the setting
up of a Commission (as i1s required by the Peace Treaties {or the
final settlement of disputes) :

“Further .... paragraph {sc. article) 40 stipulates thai the Com-
mission be delegated (sc. appointed] only in case of a ‘dispufe’
concerning the interpretation and carrying out of the Peace Trealy.
There can be no question however about such a ‘dispute’ because -
as it can clearly be scen in the enumerated notes of the Hungarian
Ministry of Foreign Affairs—the Hungarian Government has
cxactly fulfilled its obligations assumed in the Peace Treaty.”

The abeve argument amounis to this, that because the Hun-
garian Government, in reply to charges of violating the Peace
Treaty, denies that it has violated the Treaty and says that it
has, in fact, cxactly complied with it, therefore there is no dispute
as to whether it has violated the Treaty or not. The palpable
absurdity of this argument is manifest, sceing that the very
question at issue 15 whether the Treaty is being carried ont or
not, and that it obviously cannot be disposed of by the simple
process of denying the charge. The moment that the Hunganan
Government and the other Governments concerned, in reply to
charges of Treaty wviolation, state that in fact they are complying
with the Treaty, a dispute necessarily arises, because the respective
parties are taking wup opposcd attitudes on one and the same
issne. That which causes a dispute Lo come inlo existence cannot
simultaneously causc it to go out of existence ; yet this is what
the Hungarian (overnment is suggesting. By saying thal they
are fulfilling the Treaty when the Government of the United
Kingdom says they are not, they are themselves either admitting
the existence of a dispute or brnging one into existence. 1t is
not possible, therefore, that this dispute should fail to have any
existence because the Hungarian Government say they are com-
plying with the Treaty. The process is, again, one which {if it
were valid) would necessanly make nonsense of all provisions
in treaties for the settlement of disputes. These provisions are
included on purpose to deal with cases in which one party says
that the other party 15 not carrying out the treaty, buf the other
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party says that it is. If, therefore, the other party could cause
a dispute nol to exist merely by saying that the treaty was in
fact being carried out, the articles {or the settlement of disputes
would be useless, since no dispute could ever arise.

111

11, Nor 15 there any greater substance in the argument {pul
forward in almost all of the notes of the three Governments,
and by the Soviet Union) that the dispute, if it exists, 15 not
international in character, l.e., that the matter does not come
under the Peace Treaties because it is essentially one ol domestic
concern and jurisdiction. This again is an argument in a circle,
The question whether such a matter falls within the lerms of
the relevant treaty is a mixed question of fact and of the legal
interpretation of the treaty itself. A matter which would otherwise
be, or in certain of its aspects is, oue of domestic jurisdiction
and concern, nevertheless {if, in fact, 1t 15 the subject of a treaty
provision) necessarily, and in consequence of that alone, becomes
a subject of international rights and obligations. The moment
anything is a subject of international rights and obligations, it
ceases to be of purely domestic concern : it becones a malter of
international concern because it concerns the other purly or
parties to the treaty. To say that a matter does not fall under
a treaty becquse it is one of domestic concern or jurisdiction, is
to reverse the correct order of rcasoming, for the initial question
is not whether the matter is of domestic concern, but whether,
on the language and wording of the treaty, it falls under or is
dealt with by, or is a subject of the treaty. If it is, then ipse
facto it ceases 1o be of purely domestic concern. In other words,
it is nol because something is of domestic concern that it does
not fall under the treaty, it is because it falls under the treaty
that it is nol of domestic concern, or no longer purely so. This
pusition was clearly established by the advisory opimon of the
Permanent Court of Intermational Justice in the casc of The
Tunis and Morocco Nalvonality Decvees (Publications of the
Court, Series B., No. 4}, in which the Court stated {at p. 24 of
the opinion) with reference to questions of nationality, that,
although these were in principle matters solely within the domestic
jurisdiction of the State concerned, that State might have resiricted
its freedom of action m the matter by treaty obligations, in which
case, so far as the compatibility of the State’s nationality law
with its treaiy obligations was concerncd, the maiter was no
longer solely within its domestic jurisdiction, and the dispute
became one of the interpretation of treaty provisions, in respect
of which the exception in favour of matters of domestic juris-
dicticn did not apply. In the opinion of the Uniled Kingdom
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Government, this reasoning is exactly applicable to the present
case. [t may be admitted that, normally, the dealings of a govern-
ment with ifs own nationals in its own territory, and the trial
of its own nationals in its own courts for offences committed
locally, are mutters essenlially or selely of domestic concern and
]urisd:ctlon The Human nghts provisions of the Peacc Treatics
were, however, quite obviously and on the face of them, inserted
for the express purpose of creating certain cxceptions to this
position in the case of these countries. They were expressly worded
50 as 1o cover nationals of the countrics concerned and the dealings
of these Governments with their own nationals. These provisions
create snlernational obligations in regard to matters which would
or might otherwise be of purely domestic concern and jurisdiction,
They -have the ellect {and must have it, since otherwise they
could have no effect at all} of giving the other parties fo the
Treaty international legal rights in regard to the matfers in
question, for the purpose of securing the observance of these
articles by the Governments concerned in their dealings with
their own nationals in their own territory. To say that these
matlers do not come under the Peace Treaties because they are
of purely domestic concern would make nonsense of provisions
which, manifestlv and on the face of them, must have been
inserted for no other purpose than to cause the matters concerned
to cease to be of purely domestic jurisdiction. The Hungarian,
Buigarian and Roumanian argument, and that of the Soviet
Union, therciore begs the guestion from the start. To say that
because the matters are of purely domestic concern, therefore
they do not come under the Treaties, is to assume that they are
in fact of purely domestic concern, but that is the very question
at issue. The assumption is negatived by the manifest languagc
of the Treatics. The fact that thesc matters are the subject of
express provisions in the Peace Treaties alone suffices to take
them out of the category of matters of purely domestic concern.
The question becomes one of the compatibility of the local law,
and of the measures locally taken, with the relevant provisions
of the Treatics.

Iv

12. On the basis of the above argument, it is submitted that
the first element in the first question put to the Court must be
answered in the affirmative, namely, that the diplomatic exchanges
do disclose the existence of a dispute, and one of an international
character. The second element is whether that dispute is subject
to the provisions for the settlement of disputes contained in
Article 36 of the Treaty of Peace with Bulgaria, Article 40 of the
Treaty with Hungary, and Article 38 of the Treaty with Roumania.
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All these articles are similar i their form and substance, and they
read as follows :

“I. Except where another procedure is specifically provided
under any article of the present Treaty, any dispute concerning
the inferpretation or execcution of the Trealy, which is not setlled
by direct diplomatic negotiations, shall be referred to the Three
Heads of Mission acting under Article 37, except that in this case
the Heads of Mission will not be restricied by the time-limit provided
in that Article. Any such dispute not resolved by them within a
period of two months shall, unless the parties to the dispute
mutually agree upon another means of seltlement, be referred at the
request of either party to the dispute to a Commission composed
of one representative of each party and a third member selected
by mutual agrecement of the two parties from the nationals of a
third country. Should the two parties fail to agree within a period
of one month upon the appointment of the third member, the
Secretary-General of lthe United Nations may be requested by
either party to make the appointment,

2. The decision of the majority of the members of the Commission
shall be the decision of the Commission, and shall be accepted by
the parties as definitive and binding.”

It will be seen from the opening phrases of this provision that
any dispute ipse jaclo {alls under it provided {a) that it is a dispute
“concerning the interpretation or execution of the Treaty”, and
{6) that it is not a dispute the settlement of which is specifically
miide subject to a different procedure under any other article of
the Treaty, The present dispute, which relates to charges of violat-
ing ihe Human Rights provisions of the Treaties, as quoted in
paragraph 1 of the present written Statement, is necessarily a
dispute “‘concerning Lhe interpretation or execution” of the Treaty,
The Government of the United Kingdom is alleging a series of
actions 1n violation of these provisions, on the part of the hree
Governments concerned. If the three Governments are, in fact,
commlthng these actions, or have committed them, then tlu:}
are not, in the United Kingdom view, executing the Treaty, or
have broken it, because they are not respectmg or have already
failed to respect the human rights provided for. To use the language
of these provisions, far from taking “‘all measures necessary to
secure to all persons under their jurisdiclion ibe enjoyment of
human rights and of the fundamental freedoms”, the Govern-
ments concerned are in fact denying these rights to the persons
who should receive them. In so far as the three Governments do
not admit that they bave commitied or are committing these
actions or, alternatively, say that they have excecuted or are duly
executing Lhe clauses concerned, then there is necessarily a dispute
as to whether the Treaty has been in this respect or is being
executed. There is in [act a dispute concerning the execntion of
the Treaty.
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13. There 15 also a dispute concerning the interprefation of the
Treaty. This would necessarily arise from the fact alone that the
three Governments have pleaded the principle of domestic juris-
diction as taking the matter out of the scope of the Treaty, whereas
the Government of the United Kingdom argues the converse,
that on its correct interpretation the Treaty is clearly apphcable,
and takes the matters concerncd out of the sphere of domestic
jurisdiction. 1t will be seen also that the argument of the three
Governments to the effect that the Human Rights provisions are
being fulfilled is based on a differemt conception of the meaning
of these provisions from that held by the United Kingdom Govern-
ment. The three Governments (sce for instance the Hungarian
and Roumanian notes of April 7th and rgth, the Bulgarian notes
of July 27th and September ist, and the Koumanian nele of
September 2znd} consider that these provisions must be read
subject 1o another provision of the Peace Treaties, namely, Article 4
of the Treaties with Iungary and Bulgaria, and Article 5 of
the Treaty with Roumania. These have a common text reading
as follows : ‘

“Hungary/Bulgaria/Roumania, which in accordance with the
Armistice Agreement has taken measures for dissolving all organiz-
ations of a Fascist type on Rournanian territory whether political,
military or para-military, as well as other organizations conducting
propaganda hostile to the Soviet Union or {o any of the other
United Nations, shall not permit in future the existence and activity
of organizations of thal nature which have as their aim denial to
the people of their democratic rights.”

It will be scen from the correspondence that the three Govern-
ments argue, either that they are only obliged to carry out the
Human Rights articles in respect of non-Fascist persons and organ-
izations, or alternatively, that they were justified in the actions
which are the subject of the charges now made against them,
because these actions were for the purpose of carrying out the
provision quoted immediately above, ie., for the purpose of car-
rying out their freaty obligation not to permif the existence or
activities of organizations of a Fascist type or other similar organ-
izations having as their aim denial to the people of thelr demo-
cratic rights. There is here involved a clear difference of opinion
hetween the respective parties as to the meaning, effect and inter-
relation of these different provisions, as well as of such specific
terms as “Fascist” and “dental of democratic rights”. Manifestly,
therefore, there is a dispute about the interpretation as well as
about the execution of the Treaties.

14. IL is equally clear that this dispute is not one for which
some other method of settlement Is provided by another article
of the Treaties. In each of the three Treaties another mode of
settlement is provided in connexion with certain of the economic
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clanses (sec Article 31 of the Treaty with Bulgaria, Article 35 of
the Treaty with Hungary, and Article 32 of the Treaty with
Roumama) ; but these articles specifically enumerate the clauses
to which they apply. Thus, Article 31 of the Bulgarian Treaty
says: “Any disputes which may arise in connexion with Arti-
cles 22 and 23 and Annexes IV, V and VI of the present Treaty,
shall be referred to a Conciliation Comimission, composed”, etc.,
and it is the same muadatis mulandis in the other Treaties. The
Roumanian Treaty in addition contains a special article {Article 33}
providing for the seitlement of dispuies “which may arisc in con-
nexion with the prices paid by the Roumanian Government for
goods delivered by this Government on account of reparation,...”.
These are the only other Articles of the Peace Treaties concerned
which provide a method for the sctilement of disputes different
from that contemplated by the general disputes provisions quoted
in paragraph 12 above. It is clear that the present dispute does
not fall under any of these other Articles. It arises ip regard to
provisions (Articles 2-5 of the Treaties) which are not amongst
those listed or conmtemplated by these other Articles, provisions
which figure in that part of the respective Treaties headed ““Iolit-
ical Clauses”, whereas the other Articles for the settlement of
disputes relate wholly to provisions figuring in (hat part of the
Treaties headed ‘“‘Reparation and Restitntion” or ‘‘Economic
Clauses”. Indeed, these other Articles for the settiement of dispules
are themselves part of the economic clauses and are clearly applic-
able only to the provisions of that nature enumerated in them.

15. For all these reasons, it is submitted that the second element
of the first question must also be answered in the affirmative,
L.e., that the dispute disclosed by the diplomatic exchange is one
which is subject to the general provision for the settlement of
disputes guoted in paragraph 1z above.

v

16. The next question put to the Conrt, ie., that numbered 1],
is whether the Governments of Bulgaria, Hungary and Roumania
arc legally bonnd to carry out the provisions of the general disputes
Article of the Treatics, “including the provision for the appoint-
ment of their representatives to the Treaty Comnmissions’. The
United Kingdom Government submits that once il is established
that a dispule falling under the Article concerncd exisis, there
can be no doubt that the Governments of Bulgaria, Hungary and
Roumania are legally bound to carry out the provisions of that
Article. Tt was inserted in the Peace Treaties for the express
purpose of enabling disputes of the present kind to be settled.
It has no other purpose, and if the Governmenis concerned are
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not -bound to carry out its provisions when a dispute of the char-
acter contemplated by it arises, the Article would have no meaning
or object. It must be assumed that the parties, by inseriing this
Article, and by subsequently signing and ratifying the Treaty
comtaining it, intended that anmy disputes contemplated by 1t
should be settled by the procedure provided in it. Unless this
assumption is made, the Article has no purpose since it is always
open to parties to go to arbitration voluntarily and a treaty clause
is only required where arbitration is to he compulsory. Therefore
the legal obligation of the Governments concerned to carry out
this provision follows as an inescapable conclusion from the mere
fact that the Article figures in the relevant Treaty.

17. The answer to the specific question whether these Goven-
ments are legally bound fo carry out the provisions of the general
disputes Article for the appointment of their representatives to
the Treaty Commissions, naturally depends on whether the
procedure contemplated by the Article has duly been gone through,
and has rcached a stage at which the appointment of Commis-
" sioners is requisite. The Government of the United Kingdem
submits that this stage has been reached. In this connexion, it
has itself endeavoured to carry ont with the utmost exactitude
the procedure provided for in the Article. This contemplates
that when a dispute arises, an attempt should first be made 1o
settle it by direct diplomatic negotiations. As the exchange of
correspondence shows, this is what the Government of the United
Kingdom did. Tt addressed the three notes dated April 2nd, 1949,
to the three Governments concerned, setting oul the general
naturc of the charges made, the facts on which they were based,
and citing the relevant Articles of the Treaties. The three Govern-
ments, in their notes of April 7th, 19th and 21st, 1949, all denicd
these charges and also the legal basis on which they were put
forward. Thus the dispute was not settled by direct diplomatic
negotiations {and the citations contained in the footnocte to
paragraph g above, show that the Government of the United
Kingdom was in no way bound to engage in prolonged or furthier
diplomatic exchanges). Next, the disputes Article provides that,
in the event of such non-settlement, the dispute is to be referred
1o the Three Heads of Mission in the capital concerned, 1.e., the
United Kingdom, United States and Soviet Diplomatic Repre-
sentatives, Accerdingly, the Government of the United Kingdom
clfccted such a reference by notes dated the j1st May, 1949,
addressed to {he Representatives in the capitals concerned of
the Governments of the United States and U.SS.R., asking them
to statc at an early date when they would be prepared to mect
with the United Kingdom Representative in order to take cog-
nizance of the dispute in the manncr prescribed by the Pcace
Treaty. (On the same date, the Government of the United Kingdom
informed the three ex-cnemy Governments that, in the United
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Kingdom view, a dispute had ariscn which was being referred
to the Heads of Mission.} The United States Representative in
each case expressed willingness to attend the meeting. The Soviet
Representative did not reply, but a reply was sent through the
Sovict Embassy in London by the note dated June izth, 1g4g.
This note rejected the idea of consideration by the Heads of
Mission, advancing arguments similar to these put forward on
beliall of the three ex-enemy Governments, namely in effect,
that there was nothing to discuss, because it was obvious that
the threc Governments were carrying out their Trealy obligations
and that, in any case, the matter fcll completely within the
domestic jurisdiction of those Governments. The Uniled Kingdom
teply to this communication, contesting these arguments, is
contained in the noie dated 3oth June, 1949. Of the three cx-
enemy Governments, only the Bulgarian Government replied to
the United Kingdom nole of 3rst May. In this reply, dated
27th July, they again jusiified their actions, denicd thar there
was any dispute or any ground for invoking the disputes Articles,

18. Accordingly, by 3oth July, 1049 {ie., two months after
the date of the notes referring the matter to the Heads of Mission),
a sitmation had arisen which was precisely that coniemplated by
the second sentence of the general disputes Article quoted in
paragraph [z above, ie., the dispute had not been resolved by
the Three Heads of Mission within the prescribed period of two
mortths, The dispute had not been resolved by them for the
simple reason that it had never been considercd by them jointly,
because the Soviet Representative refused to do so. The Govern-
ment of the United Kingdom does not read the relevant provision
as relating solely to cases in which the Heuds of Mission have
made some attempt to resolve the dispute, but bhave failed to do
so within the penied specified. The provision in question relates
o o simple situation of fact; it says: “Any such dispute not
resolved by them within a period of two months....”” The only
question is therefore—was the dispute in fact tesolved by the
Heads of Mission ? 1f not, then it 15 irrelevant why, and it does
not matfer whether, it was because they were unable to do so,
or because, owing to the refusal of one of them fo participale,
they were never able jointly to consider the matter at all. The
same reasoning applies to the phrase in the preceding sentence
to the effect that a dispute not settled by direct diplomatic
negotiations “shall be referred to the Heads of Mission”, and to
any contention that the dispute was ncver in fact “referred”
to them. The United Kingdom Government considers thaf this
reference was definitively effected by means of the note which
their Representative in each of the threc capitals concerned
addressed for the purpose to his United States and Soviet col-
lcagues. It is immaterial that the Three Hcads of Mission did
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not, as a body, consider the dispute, or go into it. It was certainly
referred to them. They did not censider it because one of them
refused to do so. It accordingly became a dispute not resolved
by them within the specified pericd,

1¢. This situation having been reached, the relevant provisions
of the disputes Article are quite clear. They say that, in these
events, the dispute “‘shall, unless the parties to the dispute
mutually agree npon another means of settlement, be referred
al the request of either parly o (he dispule to a Commission com-
posed of....". The parties did not, in fact, mutually agree upon
any other means of settlement. It is again simply a question of
the existence of a fact, i.c., non-agreement on auy other means
of settlement. The reasons for such non-sgreement do not affect
the fact, and it 1s immaternal that they sprang, on the one side,
from a denial there was any dispute to be settled '. Accordingly,
the matter beecame automatically referable to the contemplated
Commission on the solc request of the Goveramenl of the United
Kingdom as the other party concerncd. This request the Govern-
ment of the United Kingdom duly and in terms made in the
notes to the three Governments each dated 1st August, 194g.
These Governmenis all replied (notes of 26th August and 1st
and znd September) reiterating their previous arguments and
specifically refusing to participate in the seliing-up of any Com-
mission. To this the Government of the United Kingdom rephed
by identical notes dated 1gth Sepiember, 194¢, stating that it
was unable to accept the reasons advanced by the three Govern-
ments for refusing to comply with the Treaty provisions and
procedure, and reserving all its rights. Subsequently, the Govern-
ment of the United Kingdom appointed Mr. F. Elwyn Jones,
K.C., M.P_ as their Commissioner on each of the three Commissions
concerned. The three Governments were informed of this in
identical notes delivered on January sth, 1930, in which they
were also formally requested to appoint their own Commissieners
and to consult with the United Kingdom Government as to the
appoinimenl of the third Commissioner. The text of these notes
is given in Annex 1V hereto. No reply to them has been received.
Tt will thus be seen that the Governnent of the United Kingdom
has taken all the steps open to it under the Treaties.

20, As regards the obligation of the parties to appoint their
Commissioner {when this stage has been reached}, the Treaty
position is that the Commission contemplated by the relevant
Article is to be composed of ““one representative of each party

! The more particularly of course if the Court holds, In answer to guestion I
{and it is only on that assumption that question I arises ay all}, that the existence
of a dispute is established.
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and a third member selected by mutual agicement of the two
parties from nationals of a third country”. 1t is submitted thal
a provision to the effect that, upon the request of one of the parties,
a dispute is to be referred to a Commission composed in this way,
must automatically entail an obligation on cach of the parties
to appoint or be ready to appoint its representative on the Com-
mission ; otherwise the provision in question has no force or
meaning, It would be idle to provide that a dispute shali, at the
request of either party, be referred 1o a Commission of this char-
acter If there were no obligation upon the parties to appoint their
Commussioners, for in that case there could not come into being
any Commission to which to refer the dispute. An inherent and
absolute contradiction would be imvolved between an obligation
io refer a4 matter to a Commission composed of Commissioners
appointed by each party and a third veutral Commissioner, and
the absence of any obligation on the parties to appoint their
Commussioners. lt s submitted therefore that, from the moment
at which there arises under this Article a right for one party to
have the matter referred to a Commission, there simultanecusly
arises, as a necessary complement, an obligation on the other
party to co-operate in the selting-up of the Commission, and,
when called upon, to appoint its representative on the Commission.

¥I

27. Whereas the first and second questions put to the Court
relate to the pasi, and to the obligations of the Governments of
Bulgaria, Hungary and Roumama under the general <isputes
Article of the Peace Treaties, the third and fourth questions have
refcrence to the position which will arise in future if these three
Governments persist in their present course of refusing to co-operate
in gperating the Treaty procedure {assuming the Court holds that
they are under a legal obligation to do so) ; and these questions
raise the issue of what steps, if any, can be taken by the other
parties to the Treaty to put the Treaty procedure into effect in
the absence of such co-operation. These questions arise from the
fact that the Treaty makes no provision for what is to happen
in the event of such a default. In this there is nothing unusual,
since mast treaties containing provisions for arbitration tacitly
assume Lhat, should a dispute arisc, the arbitral provedure will
duly be resorted to. The Government of the United Kingdom is,
however, so far as its own standpoint goes, less concerned than
in the case of the first two quesiions to urge any particular con-
clusion as to the third and fourth questions, because it considers
that the object of these latter questions 1s mainly to put the
General Assembly in a position to determine its own future pro-
cedure in this matter. If these questions are both answered in the
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affirmative, the Assembly may consider that it cught to defer
any further action or consideration, at least until the processcs
contemplated by these questions have been gone through : should,
however, the answer to both or either be in the negative, it will
be clear that no further steps are open to the complainant parties
under the Peace Treaties as such.

22. On the assumption that the Court advises, in answer to
the first two questions, that the three ex-enemy Governments
arc under an obligation to appoint representatives to the Treaty
Commissions ; and if they have still failed to do so within thirty
days after the delivery of this opinien, the third question asks
whether the Secretary-General of the United Nations would be
competent to appoint the third member of each Commission upon
the request of the other party to the dispute. The Government
of the United Kingdom coensiders that this question should be
answered in the affirmative. The only element of doubt arises on
a purely literal construction of the wording of the general disputes
Article. The difficulty arises because the Article, after providing
for a Commnission composed of one representative of each party,
then goes on to provide for a “third” member whao is to be appointed
by the Secretary-General upon the request of either party, if the
two parties are themsclves unable mutually to agree upon this
third member. It may be argued, therefore, that the mention of
a third member implies the previous existence of the other two
members. But the term can equally be regarded as being merely
a convenient way of describing a particular member of the Com-
mission whose appointment is te be effected by a dificrent proce-
dure from that provided for the appointment of the other two
members, i.e., as meaning neutral or additional rather than “'third”
in the temporal sense. Admittedly, the fact that the third member
is to be selected in the first place by mutual agreement of the
two partics from nationals of a third country” seems primarily
to contemplate a situation in which the two parties have already
appointed their national Commissioners. Thus it can be argued
that the question of the appointment of a third Commssioner
by means of this mutual agreement can only arisc aftcr the two
national Commissioners have been appointed, and that the same
must therefore apply to any appointment by the Secretary-General
of the United Nations, in the event of failure to agree, This argu-
ment would be much stronger if the appointment of the third
member had to be made in the first instance by mutual agreement
bhetween the two national Commissioners as individuals, bul the
Article does not say this; it says the appointment 15 Lo be effected
by mutual agreement of the wwo pariies, Le., of the two Govern-
ments, Now it i3 obvious that if one of the parties has refused
even to appoint its own national Commissioner, there can be no
question of its agreeing on the designation of the neutral member
of the Commussion. In brief, there is a situation in which the
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party concerned has refused or failed to appoint its own national
Commissioner, and has equally in effect refused, or at any rate
failed to agrec upon, the appointment of the neatral Commissioner.
Consequently, the situation contemplated by the final sentence
of the paragraph {i.c., “'should the two parties fail 1o agree within
a period of one month upon the appointment of the third member™)
would be literally that which would then exist, that is te say the
two partics would- not in fact have agreed upon the appointment
of the third member, using the ferm “‘third member’ in the sense
indicated above as a convenient form of descripiion of the con-
templated neutral member of the Commission.

23. 1t should be noticed in the forcgoing connexion that
although the natural thing, i the Treaty machinery were being
operated properly, would doubtless be for the parties to begin
by appoiniing their own Commissioners, and then to go on 1o
appeint the ncutral Commissioner, there 15 nothing in the Article
which positively requires that the pational Commissioners should
be designated first in point of tine. On the wording of the Article,
it would theoretically be open to the parties o begin by agrecing
uvpon the contemplated third member of the Commission, and
only after such agreement to proceed to the designation of their
national Commissiofiers : one can indeed imagine circumstances
in which they might prefer to do this. Similarly, there is nothing
in the wording of the Article {and should the parties fail to agree
upon the appointment of the neutral Commissioner) to prevent
the Secretary-General from being at once requesied 1o make the
appointment, and for the national Commissioncrs only te be
appointed at a later stage; and again, circumstances are con-
ceivable in which this might be done of set purpose, If therefore
this process could be carried out even though ue national Commis.-
sioners had as yet been appoinied, then a fortiori it could be carried
out if one such Commissioner had been appointed bul not the
other. These considerations scein to support the view that the
term “‘third Commisstoner” is a piece of description, and does
nol have the resull of making it a condition precedent of his
appoiniment that the two national Commissioners should already
have been designated.

24, Unless the provision concerned is read in the above sense,
it would always be open to any party to a dispute under the
Treaty to stultify the Treaty procedure by his own action. Tn
other words, althongh the relevant Article clearly contemplates
an appointment by the Secretary-General, upon the request of
cither party, if the parties cannot agree upon a third Commis-
sioner within a period of one month from the date of the request
for reference to a Commission, it would always be open to one
of the partics to prolong the coniemplated period of one month
indefinitely by simply delaying (even without absolutely refusing}
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the appointment of its own national Commissioner. This could
easily occur; i.e., one of the parties, without refusing, might
delay his appointment. Jf such appeintment is a condition prece-
dent of the appointment of the third member, but is delayed
bevond the month, the intention of the Article, namely that the
appointment should be made by the Secretary-General if the
parties cannot agree wilhin that period, would be defeated.

VI

25. There remains the fourth question put to the Court,
assuming that the third question is answered in the affirmative,
ie., would a Commission composed of the representative of one
party only, together with a member appeinted by the Secretary-
General, constitute a Commission within the meaning of the
Treaty, competent to give a final and binding decision ? It does
not, of course, follow from the fact that the Secretary-General
can properly be requested to nominate, and could validly nominate,
the third member of the Commission before one or both of the
national Commissioncrs have been appointed, that a competent
Commission can exist in the total absence of one of the national
Commissioners. Ordinarily, if the third member were appointed
first, either by agreement between the partics or upon request
by the Sccretary-General and in advance of the appeintment of
etther or both of the national Commissioners, in the manner and
for the reasons which have been suggested above, this would only
be anticipatory of these other appointments, and the Commission
would not come into existence and wounld net function until
these other appointments had been made, The question now at
issue, however, is whether this still remams the case where one
of the parties has appointed its Commissioner, and the absence of
the other Commissioner is due to the wilful refusal or default
of the other party to appoint him. It must be rccognized that
prima facie the Treaty contemplates a Cominission composed
of three members, and although failure or rcfusal to appoint
its Commissioner would constifute a viclation of the Treaty on
the part of the Government concerned, it would not follow from.
that alone that the other two members could constitute by them-
sclves a competent Commission and could give a valid and binding
decision. The essence of o Commission of this kind is that the
third or neutral member holds the balance between the two
national Commissioners. 1t may be said that the third Com-
missioner can scarcely carry ouf properly the functions which he
is intended to perform if he is not assisted by the national Com-
missioners of bofh sides. Not only, in the circumstances now
poslulated, would the national Commissioner of one of the parties
be absent, but in addition it must be assumed that, having refused
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or failed to appoint its Commissicner, the Government concerned
would cqually be unwilling to submit any evidence to a Com-
mission composed of the other two members. Thus the Commission
would have difficulty in functioning in the manner presumably
contemplated by the Treaty. There is also the consideration that
the second paragraph of the relevant Article on the settlement
of disputes, as quoted in paragraph 12 above, says: “The deeision
of the majority of the members of the Commission shall be the
decision of the Commission, and shall be accepted by the parties
a3 definitive and binding.” The very idea of a majority, however,
contemplales a Commission consisting of not less than three
members. 1f there is a two-member Commiscion, they either
disagree or they are unanimous: the question of a majority in
the strict sense cannot arise. Further, if the two members disagree,
there can be no decision at sll; vet the Treaty procedure seems
to have been intended to ensure that a final decision would be
reached in all circumstances.

2. The United Kingdom Government have thought it preferable
to state explicitly the difficulties which may exist in the way of
giving an affirmative answer io the fourth question put to the
Court, But a different point of view can also be maintained. For
Instance, the .primary object of the provision about majority
decisions being binding was to make it clear that the three Com-
missioners did not have to be unanimous and that the views of
any two of them wonld suffice. This provision was not, as such,
direcled against the possibility of a Commission of less than two
members functioning. [t is suggested, moreover, that had a Com-
mission of three members been duly constituted, but one of the
partics had subscquently withdrawn #ts Commissioner, the other
two could nevertheless have continued to function and render
any decision upon which they were able to agree. 1t is true that
in that case there would have been an initially valid constitution
of the Commission, by thc appointment of the contemplated
three members. Nevertheless, if such a Commission can go on
functioning and render valid decisions despite the withdrawal
of one of its members by his Government, this suggests that a
party cannot, by its own unilateral action, defeat the clear intention
of the Treaty, and prevent the [reaty procedure for the settlement
of disputes from functioning, so far as such fanctioning remains
a material possibility in the absence of the co-operation of the
party concerned. If this is true of a position in which one of the
parties withdraws ils Commissioner, it would seem to apply
equally to the case where that partv refuses or persistently fails
to appoint its Commissioner !,

! On the question of the right of a government to withdraw its cousent 1o a
matter being dealt with by arbitation or judicial decision (in a case where it
was not obliged to give such consent, but had in fact dome so), it has been stated,
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27. Nor, in the last resort, is the fact that the two remaining
members may not be able to agree, an insuperable objection. This
merely means that it may be materially impossible, with only twe
Commissioners, to reach a final decision : it does not necessarily
mean that, if they can agree, their decision is not in the circum-
stances a valid one. A "majority” decision might well be regarded
as covering any decision upon which any two members of the
Commission are in fact agreed, regardless of the circumstances in
which the third, or putative third, member fails to agree : whether
because he is present but disagrees, or becausc he is not cven
present, or because he was (wrongfully) never nominated. provided
always that the Treaty procedure has otherwise been correctly
followed.

28. As regards the difficulty that the Commission and, in parti-
cular, the third Commissioner, ought to be in possession of the
views of both sides, the same principle scems to apply. A Com-
mission cannot in any case do more than call upon both parties
to make known their views and produce their evidence. If they
fail or refuse to do so, the Commission has not only the vight,
but actually the duty Lo render a decision, so far as it can, on the
basis of such evidence or information as it can obtain from other
.sources. A Commission composed of two members can, equally
as well as a three-member Commission, call upon both sides to
submif their views and evidence, and the failure or refusal of one
side to do this cannot of itsclf incapacitate the Commission from
rendering a decision L

with reference to the jurisdictior of the Permanent Court of Tnternational Justice,
that : “Onee consent has been given, it cannot be withdrawn during the Court’s
exercise of the jurisdiction consented to’ (cf. Iudson, The Permansnt Cowve of
Inlgrnational  Justice, 1920-1042, p. 411, citing the case of the Minorities in Upper
Sifesia) {Series A, No, 13, p. 23). Cases have certainly occurred in which, despite
the withdrawal of one of the Commissioners of his refusal or failure to participate,
the Commission has gone on functioning and has given decisions or awards : e.g.
the Franca-Mexican Claims Commission of 1926, in the absence of the Mexican
Cominissioner ; the Unitad States-German Mixed Claims Commission of 1934,
after the retirement of the Georman Commissioner; and the Lena Goldfields
Arbitral Tribunal after the withdrawal of the Soviet arhitrator (ses generally
Hodson's Fafernational Tribunals, 1944, pp. 53-34; Feller's Mexvican Claimg
Commmeissions, 1935, pp. 7076 and the Awnnunl Digest af Public Interngtional
Law Cuses, 1929-1030, P. 426).

1 Such was the view taken by the two remaining Arbitrators, Scott and Stutzer,
in the Lena Goldfields case, affer the withdrawal of the Soviel Government and
Achitrator. By a clawse in the arbitration article, each party had nndertaken
*To present to the Court in manner and period in accordance with ifs instructions,
all the inforination necessary respecting the maliers in dispuie, which it ks able
and which it i3 in a position to produce, bearing in mind considerations of State
importance.” On this the Court of Arbitration pronounced as follows (the citation
is trom the Anwuad Digesi, 1929-1931, [ 4277 —

“This information, by reason of the premises [ie., the non-participalion
of the Soviet Governmentl, the Court was nol able o obtain direct from the
iSoviet) Governmend, and, in order to ascertain the truth upon the issnes

20
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2¢. The point may be clearer on the basis of an application of
the principle of estoppel. If a Commission composed of only two
members—a national member of one party and the third member
appointed by the Sccretary-General—-meets and gives a decision,
it 15 the function of the party which considers that decision to
be invalid to put forward the necessary challenge. In the present
case, the only party which would have the necessary.locus standi
to do this would be the other party to the dispute. But in fact
the other party to the dispute could only make this challenge
by pleading its own wrongful action in not appointing its national
Commissioner.

In fact, the basis of its challenge would be its own failure to
appoint its Commissioner. 1t is submitted, however, that a plea
of invalidity based solely on the default of the party making the
plea cannot be good or effective. In brief, the party concerned is
estopped or incapacitated from challenging the wvalidity of the
decision, because it cannot do so except by pleading its own
wrong. In that case the decision would remain unchallenged in
law and therefore binding. This argument would have especial
force in the circumstances now contemplated, i.c., that the Court
has advised that the three Governments are under a legal obli-
gation to appoint their Commissioners, but that they have still
tailed or refused to do so. Can they then be heard to say (or can
anyone be heard to say on their behalfj that becanse they have
{wrongfully) not appointed their Commissioner, Iherefore the
Commission is incompetent, or nen-existent as such, and cannot
properly function ? 11 not, there is no basis on which the validity
of the decision can be challenged, and it stands.

30. The principle of estoppel has found application in certain
of the pronouncements of the Permanent Court of International
Justice delivered on questions bearing a close analogy to those
here at issue. For instance, in the Chorzdw Factory case {Series A.,
No. g, p. 31), it was held that one of the parties was estopped
from pleading the Court’s lack of jurisdiction on the ground that
“it is ... a principle generally accepted in the jurisprudence of
international arbitration, as well as by municipal Courts, thai
one party cannot avail himself of the fact that the other has not

before it, the Court was thus compeliod to admit the best evidence available
of various facts and documents, upon which Lena jie. the Lena Goldfieids
Company] was anable to produce primary evidence by reason of the docu-
ments or witnesses being in Ruysia and not available at the trial. The Court
finds as a fact upon the evideoce, that this was rendered necessary by the
difficulty in which the Company [ound itself of getting either documents or
persons out of Russia for lhe purposes of the trial.”

It 15 subimnitted that this passage is of particular interest and significance in
the present connexion, where the circumstances and the difficolties as to evidence
are of a precisely similar order, and spring from just the same kind of causes
as i the Lena case.
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fulfilled some obligation, or has not had recourse to some means
of redress, if the former party has, by some illegal act, prevented
the latter from fulfilling the obligation in question, or from having
recourse to the tribunal which would have been open to him’.
This suggests that if, in the present case, thc Governments of
Bulgaria, Hungary and Roumania have, by refusing to co-operate
in the setting-up of the appropriate Treaty Commission, severally
prevented the other Parties concerned from having recourse to
the tribunal which would otherwise have been open to them {ie,
a Commission constituted as contemplated by the relevant pro-
vision of the Treaty), they are estopped from complaining if- those
Parties have recourse to such process as is available to them for
obtaining a finding on the merits of the dispute, and cannot
question the competence of a tribunal pecessanly constituted
without the co-operation of the three ex-enemy Govermments,
though othérwise, in accordance with the procedure laid down
by the Treaty. Equally in point is the well-known principle that
a government cannot plead failure to adopt the necessary internal
measures of implementation, as a justification for not carrying
out an international treaty obligation--a principle given full
effect to by the Permanent Court in the case of the Danzig Railway
Offictals (Series B, No. 15, pp. 26-27}). By analogy, it would secm
that a parly to a treaty cannot plead {or put forward arguments
involving a plea of) its own failure to operate the treaty procedure
for the setflement of disputes, as a ground for contesting the
validity of action by the other parties to the treaty, taken with
a view to operating that procedure to such exient as is practicable
in the circumstances, and being in all other respecis in accordance
with the relevant treaty provisions.

31. The argument of the United Kingdom under this head can,
in fact, be reduced to an application of the well-known principle
of treaty interpretation—ut res magis valeat quam pereat, ie.,
that treaty provisions must be deemed to have been intended
to possess force and content, and must, therefore, in general,
be so intcrpreted and applied as to give them adequate meaning
and effect, and aveid their purposc being nullified. It has several
times been pointed out in the course of the present written State-
ment, that if the contentions of the three ex-enemy Governments
were accepted, it would mean that the Peace Treaty provisions
for the scttlement of disputes would be operable only at the
option of each of the Partles concerned, instead of constituting,
as they were clearly intended to do, an obligatory process for
the settlement of disputes. If a Party to the Treaty, charged
with breaches of it giving rise to a dispute which has not been
settled by diplomatic negotiations, or through the Three Heads
of Mission, can, by refusing to appoint his representative on the
Trcaty Commission, or to participate in the appointment of the
third Commissioner, prevent the Commission from functioning,
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and thus prevent the dispute from being settled, then it is clear
that the Treaty procedure for the settlement of disputes, obviously
intended fo be binding and compulsery on the Partics, can, in
fact, in the last resort, only be operaied with the consent, express
or tacit, and given ad koc in each case, of the very Party against
whom the charges of breach of treaty are made. Such a result
would fail to give the relevant prevision its intended meaning
and effect, or, indeed, any real meaning or eficcl at all, because
it is in any casc always open to parties to a treaty to have
woluntgry recourse to arbitration in order fo scttle disputes arising
under it and unless a provision for arbitration or judicial set-
tlement is compulsory, there is no object in including it. Cen-
sequently, on the basis of the principle #f res magis valeat quam
pereat, the above-mentioned result ocught to be avoided if it is
possible to do so by any fair and reasonable interpretation of
the provision concerned which does not do violence to its clear
wording, In paragraphs 26-28 above, reasons have been given
for thinking thai an affirmative answer to the fourth question
put to the Court would not be inconsistent with the language
of the gencral disputes Artficle of the Peace Treaties. Therefore,
in the application of the principles just discussed, ihe Govern-
ment of the United Kingdom submits that the fourth question
put to the Court shonld also be answered in the affirmative .
In making this submission, the Government of the United King-
dom is not suggesting anything which the practice of the United
Kingdom itscll does not recognize. Section 6 of the United King-
dom Arbitration Act, 1889, expressly provides that where there
is an agreement io arbitrate, and ome party makes default in
appointing bis arbitrator, the other party may, after serving
a prescribed notice, appeoint his own arbitrator to act as sole
arbitrator, aud that such arbitrator’s award shall thercupon be
binding on both parties as if the arbitrator had been appointed
by consent. A similar rule applies where the agreement provides
for a reference to three arbitrators (see Halsbury’s Laws of Eng-
land, Vol. I, pp. 646 and 647}.

(Signed) G. . TITZMAURICE,

Agent for the Government
of the United Kingdom.

January rrth, rgso,

? The doctrine of ! res magis valeat guam pereai, as applied in decisions and
opinions of the Permanent Court of Intermatinnal Justice, was exbaustively
discussed in the course of the oral argument presented by the Government of
the United Kingdom during the hearing of the preliminary paint of jurisdiction
in the Corfu case, February-March, 194#, and will be found on pp, go-97 of the
Record (Distr. 241}, to which the Government of the United Hingdom begs leave
to refer for the purposes of the present case also,
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Annex 1

RESOLUTION ADCOPTED BY THE GENERAIL ASSEMBLY
OF THE UNITED NATIONS AT ITS 203rd PLEXNARY
MEETING ON APRIL 3eth, 1949

272 (III}. Observance in Bulgaria and Hungary of human
tights and fundamental freedoms

[Not reproduced.)

Annex i1

LETTER FROM THE UXNITED KINGDOM REPRESENTATIVE
TO THE UNITED NATIONS (19 SEPTEMBER 1949)

UKITED NATIONS GENERAIL ASSEMBLY General.
Fourth Session. Afgg0.
ltem 27 of the agenda. 27 September, 10949.

[Not reproduced.]

Annex I A

HUNGARIAN “NOTE VERBALE” TO THE UNITED KINGDOM
(CCTOBER 27th, 1040}

The Hungarian Ministry for Forsign Affairs presents its compliments
to the British Legation and, with reference to the Legation’s note
Na. 475 of the 19th Scptember, 1944, has the honour toimpart asfollows:

The Hungarian Government regrets tostate that the Government of the
United Kingdom deemed it opportune to rencw the accusations, deprived
of all real basis whatsocver, and rejected most categorically by the
Hungarian Government—notwithstanding that the Hungarian Govern-
ment on several occasions had clearly explicated in its notes Nos. 2671
and 7795/1949, and undoubtfully proved that they were minutely
observing thc stipulations contained in Article 2 of the Peace Treati{.

The Hungarian (Government conce again rcjects most categorically
that tendentious and false interpretation of the Peace Treaty, by which
the British Government try to comirast the stipulations contained
respectively in Articles 2 and 4 of the Treaty. The Hungarian Govern-
ment does not see any contradiction between the observing of the stipul-
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ations of Article 2 of the Treaty and the fight against Fascist and pro-
Fascist elements prescribed by Article 4 of the same Treaty. On the
contrary, a consequent compliance with the stipulations of Article 4 is
a condition stme qua non of guarantecing to all peoples, and 1o the
Hungarian people among them, the rights defined by Article 2 of the
Treaty.

[t has resulted clearly from the documents of the trials against
Mindszenty and his accomplices and, recently, against Laszlo Rajk and his
accomplices, that the persons convicted for their antidemocratic activity
were guilty of a conspiracy aiming at the reverse of the present demo-
cratic regime, and to annthilate the liberties acquired by the people,
and to establish a Fascist régime of oppression, worse than any other
previous regime of the kind. Accordingly, the Hungarian Government,
tar from inininging the Peace Treaty, acts explicitli,r in compliance with
its stipulations when inflicting a blow upon the vile encmies of liberty
and democracy who have de(izenerated to espionage and murderous
attempts. If the Goveraments of the United Kingdom and of the United
States accuse the Hungarian Government, this can have but one reason,
i.e., the roling circles of these countries are hostile to the independence
and development.of the people’s democracies and, as it was proved by
the aforementioned tnals, support, in Hungary too, the most desperate
enemies of derocracy, directing them by their own network of spies, as
well as by Tito and his clique, attached to their service.

As a matter of fact, the Hungarian Government has repeatedly
stated that precisely these Governments have, on several occasions,
infringed the stipulations of the Peace Treaty relating to Hungary,
when unlawfully denying the restitution of Hungarian property found
in their respeclive zones of occupation, when refusing the extradition
of the Hungarian war-criminals cscaped into their territory, when
supporting these war-criminals in their antidemocratic aclivity and
when even rendering possible the organization and equipment of military
formations of Hungarian Fascists on the territory occupied by them.

Furthermore, the Hungarian Government states with astonishment
that, in addition to the accusations already known and repeatedly
refuted, the Government of the United Kingdom expresses the
opimion—which is quite new and in no way compatible with the rules
and spirit of international law—that, by assuming certain obligations
through the signature of the Treaty of Peace, Hungary has become a
State with limited sovereigniy.

When signing the Peace Treaty, Hungary was not, nor is she at
present, inclined to surrender her sovereignty—on the contrary, she
will defend her independence and unhampered democratic development
against any imperialist interference. The Hungarian Government con-
siders the arbitrary interpretation of the Peace Treaty by the British
Government an attempt to claim a right to constantly interfere with
Hungary’s internal affairs, ignoring the independence of the Hungarian
State.

The Hungarian Government categorically rejects, moreover, the
wholly fictitious calumny of the British Governimnent, alleging that the
present Hungarian regime be merely “the rute of a minority”. It is a
notorious fact that at the general clections on the 15th May of 1949 the
Hungarian people manifested their will in the most democratic way—
by general and secret ballot—and decided to support by ¢5.5% of
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their votes the policy carried on by the present Hungarian Government,
In view of this, the fact that the British Government alleges in a diplo-
matic note the present Hungaran Government as being “the rule of a
minority”, cannot be regarded by the Hungarian Government but an
evil-minded propagandistic manocuvre, based upon the denial of true
facts,

T consideration of the above said, the Hungarian Government rejects
most categorically the note No. 4735 of the British Legation, as a new
attempt of unlawful interference with the internal affairs of Hungary.

The Hungarian Ministry for Foreign Affairs avails ifself of this oppor-
tunity to renew to the British Legation Lhe expression of its high con-
sideration.

Aanex {71

RESOLUTION ADOPTED BY THE GENERAL ASSEMBLY
OF THE UNITED NATIONS AT ITS 233th PLENARY
’ MEETING ON OUTOBER 220d, 1949
[Not reproduced.’

Annex IV

TEXT OF IDENTICAL NOTES FROM THE GOVERNMENT
OF 'THE UNITED KINGDOM TO THE GOVERNMENTS OF
BULGARIA, HUNGARY AND ROMANIA DELIVERED OXN
JANUARY s5th, 1950

His Britannic Majesty’s Tegation present their compliments to the
Bulgarian? Ministry of Foreign Affairs and with reference to their
note No. 410 of st August, 194y, regurding relerence to a Commission
as laid down in Articie 36! of the Peace Treaty with Bulgaria of their
dispute with the Bulgarian Government over the interprciation of
Article 2 of the Treaty have the honour to infonm the Ministry of
Foreign Affairs that His Majesty’s Government in the United Kingdom
have appointed Mr. F. Elwyn Joues, K.C., M.P., as their represcatative
on the proposed Commission. Tt is accordingly requested that the
Bulgarian Government may appoint their representative forthwith and
at the same time enter inlo consultation with His Majesty’s Govern-
ment in the United Kingdom with’ a view to the appointment of a
third member as stipulated in the Peace Treaty.

2. His Britannic Majesty's Legation take this opporturpity to renew
to the Bulgarian Ministry of Foreign Affairs the assurance of theic
high consideration. :

T Texts of notes to Hongarian and Romanian Governmeals mulelis mulondis,
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3. TELEGRAMME EMANANT DU MINISTRE
DES AFFAIRES ETRANGERES DE LA REPUBLIQUE
POPULAIRE DE BULGARIE ET ADRESSE
AU PRESIDENT DE LA COUR

Regue le 14 tanvier 1950

Monsicur le Président,

Me référant 2 lettre numéro go1g que Greffier de la Cour
m'adressa en date sept novembre 1949 au sujet Résolution vingt-
dcux octobre 1949 par laquelle Assemblée générale Nations Unics
demanda & Ia Cour avis consultatif sur interprétation certains
articles Traité de paix avec Bulgarie, ai honmeur vous faire savoir
que Gouvernement bulgare, considérant que celle procédure est
dénuée tout fondement juridique et estimant par conséquent
inutile aborder le fond des questions posées devant Couy, désire
porter & sa connaissance a titre mformatmn ce qui suit an sujet
régularit¢ cetie procédure.

Assemblée générale Nations Umes en violation stipulations
expresses article deux paragraphe sept et article cinquante-cing
de Charte s'occupa questions qui relevent cssentiellement de
compétence nationale de I'Etat bulgarf‘ De méme, et toujours en
viclation de Charte et du Traité paix avec Bulgarie, clle aborda
examen de larticle trente-six susdit traité en décidant demander
& Cour internationale Justice avis consultatif sur ces questions,
bien que ledit article Traité paix prévoit sa propre procédure
et exclut par 1a compélence tant de I'Assemblée générale Nations
Unies que de Cour mlernationale Justice.

Cela ne constitue que nouvelle phase de tentative certains
pays dc simmiscer dans affaires intéricures de Bulgaric — plus
spécialement dans ses fonctions législatives judieiaires et adminis-
tratives — immixtion a lagquelle Gouvernement de République
populaire Bulgarie s’oppose de maniere la plus énergique.

Incompétence de UAssemblée générale Nations Unies dans
toute celle tentative d'imimixtion eniraing incompttence de Cour
internationale Justice de s’occuper probléme qui lui est posé, bien
que ce dernicr soil dégnisé sous forme demande avis consultatif.

En second lieu Gouvernement bulgare estime que Cour ne
saurait émettre avis consultatif demandeé sans porter grave atteinte
au principe bien établi en droit international, proclamé par Statut
de Ia Cour et observé par jurisprudenee constante, 3 savoir principe
selen lequel toute procédure judiclaire dans un cas déterming,
portant sur question juridique pendante entre deux parties, exige
application régles du contentienx (article soixante-huil Statut et
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articles quatre-vingt-deux et quatre-vingt-trois Réglement} et
par conséquent n'est opérante gu'a condition que consentement
préalable de toutes les parties en cause soit acquis.

Bulgarie n’est pas membre Nations Unics, Elle n'est pas soumise
obligations découlant de Charte et Statut en ce qui concerne avis
consultatifs. Elle n’a pas accepté et n'accepte pas juridiction de
Cour. Celle-ci est donc incompétenic émettre avis consuliatif
demandé par Assemnblée générale Nations Unies.

Veuillez agréer, etc.

(Stgné) VLADIMIR POPOTOMOV,
Ministre Affaires étrangéres
République populaire Buigarie.
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4, TELEGRAMME DU MINISTRE DES AFFAIRES
ETRANGERES DE LA REPUBLIQUE SOVIETIQUE
SOCTALISTE TWUKRAINE A LA COUR INTERNATIONALE
DE JUSTICE, LA HAYE

I5 janvier 1950 (recu le 16 janvier).

[T raduction faite par le Greffe
Kiev.

En réponse & vos lettres n = go21 et gozz du 7 novembre 1949,
au nom du (;ouvcrnemt‘nt de la Repubhque soviétique soctaliste
d’Ukraine, j'ai 'honneur de porter 2 votre connaissance ce qui
sut : comme I'a déclaré la délégation de la République sovié-
tique socialiste d'Ukraine au cours de la 4me Session de UAssem-
blée générale, celle-ci n’a pas le droit @’examiner la question relative
au respect des droits de 'homime et des liberlés fondamentales en
Heongrie, en Bulgarie et en Roumanie, car ceci est contraire au
paragraphe 7 de Yarticle 2 de la Charte de ¥ Orgam.sdtmn des Nations
-Unies, et il semble qu’il v aitf 13 une mgerence grossiere dans les
affaires intérieures d’ Etats souverains ; en conséquence, I'Assemblée
générale n'est pas fondée 4 demander un avis consultatif 4 a Cour
internationale sur cette question, qui reléve exclusivement de la
compétence nationale desdits Etats, Pour ces molifs, le Gouverne-
ment de la République soviétique socialiste d'Ukraine estime que
la Cour internationale n’a pas le droit et ne possédc pas de base lui
permettant d'examiner cette question sans le consentement effectif
a un tel examen des Gouvernements hongrois, bulgare et roumain,

(Stgné) MANUILSKI
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4. TELEGRAM FROM THE MINISTER FOR FOREIGN
AFFAIRS OF THE UKRAINIAN SOVIET SOCIALIST
REPUBLIC TO THE INTERNATIONAL COURT OF
JUSTICE, THE HAGUE

January 15th, 19350 (received _Ianuéry 10th}.

"Transtaiion by the Registry)
Kiev.

In reply to your letters Nos. go21 and go22 of November 7th,
1949, on behalf of the Government of the Ukrainian Sovict Socialist
Republic, T have the honour to inform you of the following : as the
delegation of the Ukrainian Soviet Soc ialist Republic stated during
the TVih Session of the General Assembly, the Assembly does not
have the right to examine the question relating to human righls
and fundamental frecdoms in Hungary, Bulgaria and Rumania,
for this is contrary to Article 2, paragraph 7, of the Charter of the
United Nations, and it seems that this constitutes gross inter-
ference in the domestic matters of sovereign States ; conscquently,
the General Assembly is not entitled to reguest of the International
Conrt an advisory opinion on this question, which is exclusively
within the domestic jurisdiction of the said States. For these
reasons Lhe Government of the Ukrainian Soviet Socialist Republic
considers the International Court does not have the right and
possesses no basis allowing it to deal with this question without the
effective consent of the Hungarian, Bulgaran and Rumanian
Governments to such examination,

{Signed} MANUILSKI.
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5. LETTER FROM THE CHARGE D’AFFAIRES Al OF
THE UNION OF SOVIET SOCIALIST REPUBLICS IN THE
NETHERLANDS TO THE REGISTRAR OF THE
INTERNATIONAL COURT OF JUSTICE

Unofficial transiation. The Hague, January 14, 1950.

Dear Mr. E. Hambro,

Being charged by the Ministry of Foreign Affairs of the USSR,
I have the honour, in reply to the letters Nos. gozI, goz2, of
November 7th, 1949, to communicate that, as it had already been
declared by the Soviet Delegation at the Tourth Session of the
General Assembly of the United Nations, the General Assembly, in
virtue of the p. 7, Article 2 of ibe Charter of the Organization,
is not compeient to examine the question of “Maintenance of
buman rights and fundamental freedoms in Bulgaria, Hungary
and Romania”, as concerning solely to the intern competence of
these States, and, consequently, the General Assembly is not
compelent to request the International Court of Justice for an
advisory opinion on this question. On the same grounds the
International Court of Justice equally is not competent to examine
this question without accordance of the Governments of the directly
interested States,

With respect,

(Signed) M. VETROV,

Chargé d’affaires a.1l. of the US.S.R.
in the Netherlands,
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6. TELEGRAMME DU MINISTRE DES AFFAIRES
ETRANGERES DE LA REPUBLIQUE SOCIALISTE
SOVIETIQUE DE BIELORUSSIE A LA COUR
INTERNATIONALE DE JUSTICE, LA HAYE

T Traduction faite par le Greffe)
15 janvier 1930 (recu le 16 janvier).

Minsk.

En réponse & vos letires goz1-gozz du 7 novembre 1949 par
délégation du Gouverncment de la République socialiste soviétique
de Bitlorussie, j’ai Chonneur de porter 4 votre connaissance que,
comme I'a déjd déclaréla délégation de la République socialiste sovié-
tique de Biélorussie, lors de la g4me Session de " Assemblée générale
des Nations Unies, la question rclative aun respect des droits de
Ihomme et des libertés cssentielles en Bulgarie, en Hongrie et en
Roumanie releve exclusivement de la compétence intérieure de
ces Etats ct partant I’Assembléc générale, en vertu du paragraphe 7
de I'article 2 de la Charte des Nations Unies, n'est pas compétente
pour cxaminer cette question ; cn conséquence, elle n’a pas compé-
tence pour demander un avis consultatif & la Cour internationale
de Justice sur ce point pour les mémes motifs, et en culre, en Pab-
sence du consenfement a l'exumen de cette question des Gouver-
nements des Etats directement intéressés, la Cour inlernationale
n’est pas non plus compétente pour en connaitre.

(Signé) Kiseirv,
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6. TELEGRAM FROM THE MINISTER FOR FOREIGN
AFFAIRS OF THE BYELORUSSIAN SOVIET SOCIALIST
REPUBLIC TO THE INTERNATIONAL COURT OF
JUSTICE, THE HAGUE

[ Transiation by the Registry®
January 15th, 1950 {received January 16th).
Minsk.

In reply to your letters Nos. goz21-go22 of November 7th, 1949,
on behalt of the Government of the Byelorussian Soviet Sccialist
Republic, T have the honour to inform you that, as the delegation
of the Byelorussian Sovict Socialist Republic already stated during
the IVth Session of the General Assembly of the United Nations,
the question relating to the chservance in Bulgaria, Hungary ard
Runmania of human rights and fundamental freedoms is exclusively
within the domestic jurisdiction of these States and therefore the
General Assembly, under Article 2, paragraph 7, of the Charter,
is not competent tc consider this guestion; consequently. the
Assembly is not competent to request an advisory opinion of the
International Court of Justice on this question for the same reasens,
and furthermore, in the absence of consent, by the Governments
of the States which are directly interested, that this question be
examined, the International Court is not competent to consider it.

{Sz'grwd) KiseLEv.
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7. LETTRE DU CHARGE IYAFFAIRES A.1. DE LA
REPUBLIQUE POPULAIRE ROUMAINE AUX PAYS-BAS
AU PRESIDENT DE LA COUR INTERNATIONALE
DE JUSTICE

LEGATIOV DE LA REPUBLIQUE PGPULAIRE
hE ROUMANIE AUX Pavs-Has

N 12 La Haye, lc 16 janvier 1g50.

Monsicur le Président,

En réponse & I'adresse n° go1g du 7 novembre 194G de la Cour
internationale de Justice, j’al U'honneur de vous transmettre de
la part du Gouvernement de la République populaire roumaine ce
qui suit

Par sa communication faite le 7 octobre 1949 au Secrétaire
général des Nations Unies, le Gouvernement roumain a montré
qu’il considére que la discussion au sein de la commission politique
spéciale d’un point appelé « observations des droits de Phomme et
des droits et liberiés fondamentales dans la République populaire
roumaine » est entiéreraent dépourvue de fondement et constitue
unc immixtion dans les affaires intéricures de la Roumanie.

Le Gouvernement de la République populaire roumaine a re-
poussé cette tentative d’immixtion et a protesté contre le fait que
P'Assernblée générale des Nations Unics s'cst laissée entrainer dans
des actions contraires aux stipulations catégoriques de la Charte.

Le Gouvernement roumain considére que la Résolution de
I’ Assemblée des Nations Unies du 22 actobre 1949, par laquclle est
demandé un avis consulfatif & la -Cour internationale de Justice,
ainsi que la procédure engagée devant cette Cour représentent une
continuation de ces ingérences dans les affaires iniérieures de
la République populaire rowmaine, ingérences contre lesquelles
le Gouvernement de la République populaire roumaine proteste et
les repousse catégoriquement.

Lc Gouvernement roumain considére que la Cour internationale
de Justice n'est pas compélente dans la question de 1'Asscmblée
générale que I'Organisation des Nations Unies lui a soumise par
sa Résolution du 22 octobre 1g4g, celle-ci étant une affaire inté-
ricure de la République populaire roumaine et, par conséquent,
de la compétence exclusive de la République populaire roumaine,

Le Gouvernement rournain considére que la Cour internationale
de Justice ne peut étre compétente dans la question qu'on lui a
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soumise, la République populaire roumaine n'étant pas partie au
Statut de la Cour internationale de Justice,

ILe Gouvernement roumain attire Vattention u’en aucun cas,
1a Cour internationale de justice ne peut étre compétente dans une
question concernant la Roumanic sans que le Gouverncment rou-
main y et donné son consentement.

Veulllez agréer, etc.

{Signé} T. ANDRELSCO.

2
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8. LETTRE DE L’'ENVOYE EXTRAORDINAIRE ET
MINISTRE PLENIPOTENTIAIRE DE LA REPUBLIQUE
TCHECOSLOVAQUE AU GREFFIER DE LA COUR

N 478{50. La Haye, le 16 janvier 1g350.
Monsicur le Grefher,

J’al T'honncur d’accuser réception de vos lettres en date du
7 novembre 1949, n* go2T et g022, au sujet de la Résolution de
I'Assemblée générale de 'O, N, U. du 22 octobre 1949, concernant
le «respect des droits de 'homme et des libertés fondamentales
en Bulgarie, Hongrie el Rowmanie», et, faisant suite & votre
invitation, j'ai l'henneur, au nom du Gouvernement tchécoslovague,
de communiquer 4 la Cour cc qui suit:

Les quesiions soumises & Ja Cour concernent des matieres qui
ont fait 'ebjet d'amples discussions 4 g I1Ime e IVme Assemblée
générale des Nations Unies, discussions qui se sont déroulées en
I'absence compléte et en dépit des protestations des Gouvernements.
bulgare, hongrois et roumain. A cette occasion, la délégation
tchécoslovague a objecté A plusieurs reprises que le iraitement de
ces questions était contraire 4 la lol et en opposition avec les dispo-
sitions du paragraphe 5 de Varticle 2 de la Charte des Nations
Unies, étant donné qu'it s’agit d’intcrvention dans des affaires
rclevant de la compétence nationale d'un Ktat.

Le Gouvernement ichécoslovaque objecte en outre:

Dans lc sens de V'article 82 du Reéglement et de Particle 68, la
Cour doit appliquer, 4 la requéte pour l'avis consultatii, les dispo-
sitions prévucs cn matiére contentieuse. Dans cetie procédure, la
Cour est en premicr lieu tenue d’examiner sa compétence et d'en
décider au terme de article 36, paragraphe 6, et de l'article 53,
paragraphe 2, du Statut,

Des faits que la Bulgarie, la Hongrie et la Roumanie ne sont pas
membres de U Orgjamnatlon des Nations Unies, et ne sont pas parfies
du Statut de la Cour, ainsi que du fait que chacun de ces Erats
a expressément rejeté le procédé de 1"Assemblée générale des
Nations Unies en cetle matitre, y compris l'appel 4 la Cour, celle-ct
devra — analogigucment d'aprés 'avis consultatif de h Cour per-
manente de Justice internationale du 23 juin 1923, n° 5-— névita-
blement constater qu’elie n'est pas compétente.

Veuillez agréer, etc,

{Signé) Dr J. MARTINIC.
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9. WRITTEN STATEMENT PRESENTED BY THE
AUSTRALIAN GOVERNMENT UNDER ARTICLE 66
OF THE STATUTE OF THE TNTERNATIONAL
COURT OF JUSTICE AND THE ORDER OF THE
COURT DATED 7 NOVEMBER, 1949

By Resolution adopted 22 October, 1g4g, the General Assembly
of the United Nations requested the International Court of Justice
for an advisory opinion on certain procedural questions relating
to the interpretation of the peace treaties with Bulgania, Hungary
and Roumania. These questions were four in number, answers
being requested to guestions 3 and 4 only in the event of certain
conditions not being fulfilled. The Australian Government submits
the following statement in connection with the first two questions.

It may be useful to consider briefly as a preliminary question
the argument advanced at the Fourth Session of the General
Assembly that the International Court of Justice was not com-
petent to give the advisory opinion suggested on the ground that
interpretation of the treaties was exclusively within the competence
of the contracting parties. Under Article g6 (1} of the Charter of
the United Nations and Article 65 of the Statute of the [.C.J.,
the General Assembly may request the International Court of
Justice to give an advisory opinion on any legal question. In its
opinion on the Conditions of admission of a State 1o Membership
of the United Nations, the Court iwself has stated thet the deter-
mination of the meaning of a treaty provision 1s a legal question
{1.C.]. Reports 1947-1948, p. 61), The I1.C.J. is thercfore clearly
competent to give the intcrpretations requested by the General
Assembly.

Question 1. “Do the diplomatic exchanges between Bulgaria,
Hungary and Romania on the one hand and certain Allied and
Associated Powers signatortes to the Treaties of Peace on the other,
concerning the implementation of Article 2 of the Treaties with
Bulgaria and Hungary and Article 3 of the Treaty with Romania,
disclose disputes subject to the provisions for the settlement of
disputes contained in Article 36 of the Treaty of Peace with DBol-
garia, Article 40 of the Treaty of Peace with Hungary, and Arti-
cle 38 of the Treaty of Peace with Romania ?”’

-

Atticle 36 of the Treaty of Peace with Bulgara, Article 40 of
the Treaty of Pcace with Hungary, and Article 38 of the Treaty
of Peace with Roumania (hereinafler referred to as the Common
Article} provide :
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“Except where another procedure is specifically provided under
any article of the present Treaty, any dispute concerning the inter-
pretation or exacution of the Treaty, which is not settled by direct
diplomatic negotiations, shall be referred to the Three Heads of
Mission acting under Article 36 {40, 38}, cxcept that in this case the
Heads of Mission will not be restricted by the time-limit provided
in that article. Any such dispute not resolved by them within a
period of two months shall, unless the parlics Lo the dispute mutually
agree upon another means of sctilement, be referred at the request
of etther party to the dispute to a Commission compaosed of one
representative of each party and a third member selected by mutual
agreement of the tweo parties from nationals of a third country,
Should the two parties fail to agree within a period of one month
upon the appointment of the third member, the Secratary-
General of the United Nations may he requested by etther party
to make the appointment.

The decision of the majority of the members of the Commission
shall be the decision of the Commission, and shall he aceepted by
the parties as definite and binding."

Disputes “subject to the provisions for the settlement of dis-
putes” contained in the Common Article are disputes “concerning
the interpretation or execution of the Treaty”. The circumstances
‘of the diplomatic exchanges between certain Allied and Associated
Powers on the one hand and Bulgara, Hungary and Roumania
on the other, as understood by the Australian Government, clearly
constitute disputes concerning the execution of the Treaties.

On 2 April, 1949, #noles werbales on behalf of Australia, New
Zealand and the United Kingdom, which States are Allied and
Associated Powers signatories to the Treaties of Peace, were
delivered to the Bulgarian, Hungarian and Roumanian Govern-
ments by His Majesty’s Ministers in Sofia, Budapest and Bucha-
rest. Canada associated itself with the notes to the Hungarian
and Roumanian Governments. These notes set forth the grounds
on which it was alleged that those Governments had denied to
their peoples the exercise of the human rights and fundamental
freedoms which they were pledged to secure to them under
Article 2 of the Treaties with Bulgaria and Hungary, and Article 3
of the Treaty with Roumania (hereinafter referred to as the Human
Righis Article). Notes couched in stmmilar terms were addressed
on 2 April, 1949, to the same three Governments by the Govern-
ment of the United States of America, another Allied and Asso-
ciated Power signatory to the Treaties of Peace.

By their sofes verbales of 8 and 22 April, 1o April and 20 April,
addressed to His Majesty’s Ministers in their respective capitals,
the Governments of Bulgaria, Hungary and Roumania rebutied
these allegations and claimed that their obligations under the
Treaties of Peace had been and were continuing to be honoured.
The allegations of the Government of the United States of America
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were likewise rebufted in notes of (2r April, 1949) Bulgaria,
{8 April, 1949) Hungary, and {18 April, 1949} Roumania.

The Australian Government consider thal these allegations
and rebiuttals amount to disputes. In ihc case of the Mavrom-
matis Palestine Concessions, reported in the Court’s Publication
Series A., No. 2, of 30 Augusl, 1924, page 1i, the Permanent
Court of International Justice defined a dispute as “"a disagreement
on a point of law or fact, a conflict of legal views or of interesi
between two persons”. There are clearly disagreements on points
both of law and of fact i the present cases.

Disputes “‘subject to the provisions for the settlement of
disputes” contained in the Commen Article are, in the language
of the Common Article itself, “disputcs concerning the inter-
pretation or execution of the Treaty’”. The disputes in question
are disputes regarding the execution of the Treaties. One party
to cach dispute alleges that the Human Rights Arlicle of the
Treaty is not being exccuted. The other party maiatains that
the Article is being executed. Subsequent diplomatic exchanges
concerning the establishment of Commissions disclose in addition
disputes concerning the interpretation of the Treaties. {Sec General
Assembly Document Afggo, Annexes 13-17 8.}

The Australian Government, therefore, 15 of the opinion that
the disputes in question relate both to the execntion and the
interpretation of the Treaties and are therefore properly subject
to the provisions for the settlement of disputés contained in
Article 36 of the Treaty of Peace with Bulgaria, Article 46 of
the Treaty of Peacc with Hungary, and Article 38 of the Treaty
of Peace with Roumania.

“In the event of an affirmative reply to question 1:

Question II. Are the Governments of Bulgaria, Hungary and
Romania obligated to carry out the provisions of the Articles
referred to in question 1, including the provisions for the appoint-
ment of their representatives (o the Treaty Commissions ¢

The Treaties of Peace with Bulgaria, Hungary and Roumania
enteredd info force on 1sth September, 1g47. The Governments
of Bulgaria, Hungary and Roumania are hencc under a legal
obligation to carry ont the provisions of all the articles of the
Treaties, including the provisions relating to the settlement of
disputes.

Careful reading of the Common Article and analysis of the
sequence of events singe the inception of the dispute lead inescap-
ably to the conclusion that it is now mandatory for Bulgara,
Hungary and Roumania to appoint representatives and so help
to constitute the commissions provided {or in the Common Article :
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1. No other procedurc is specifically provided elsewhere in the
Peace Trcaties for the settlement of disputes concerning
the interpretation or cxecution of the Human Rights
Article, :

2. The disputes have not becn scttled by direct diplomatic
negotiations.

3. The disputcs have been referred to the Three Heads of
Missions. By their notes of 31 May, 1949, the United
Kingdom and the United States Heads of Mission at
Sofia, Budapest and Bucharest asked the U.S5.SR. Hcads
of Mission whether they would be prepared to meet them
in order that the Three Heads of Mission in each casc
might take cognizance of the dispuies in the manner
prescribed in the Treaties. In a note of 12 June, 1949,
addressed to the U.K. Government, the Embassy in
London of the U.S.5.R. said that it was authorized to
declare ‘that the Sovict Government saw no causc for
the summoning of a conference of the Three Heads of
the Diplomatic Missions in Bulgaria, Hungary and Rou-
manta, : .

4. The disputes were not resolved by the Hcads of Mission
within a period of two months.

5. The parties have not yet mutually agreed upon another
means of settlement.

6. On 1 August, 1946, the partics to the disputes alleging non-
exccution of (he Treaty in notes addressed to the Govern-
ments of Bulgaria, Hungary and Roumania, requested
the reference of the disputes to commissions,

The stage has now been rcached when it i3 mandatory for
Commissions to consider the disputes,

The Common Article provides that the Commission is to be
composed of one representative of each party and a third member
sclecled by mutual agreement of the parties. There is a clearly
expressed obligation imposed on the parties to the dispute that
the dispute shall be referred to the Cominission; the guestion
now to be determined is whether the Governments of Bulgaria,
Hungary and Ronmania are under an obligation to appoint repre-
sentatives to the Commission.

The nature and purpose of the Common Article is to settle
disputes arising out of the interpretation or execution of the
Treaties of Peace, and 1t is submitted that the interpretalion to
be favoured is that which will make the Cominon Article effective
10 serve this purpose. The compulsory reference of a dispute {o
the Commission presupposes that the Commission has been con-
stituted, and this can only be donc by the appointment of a
representative of each party and a third member selected by mutual
agreement of the two parties, or, failing agreement, by the Secret-
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ary-General, It is necessarily implied that the parties to the
dispute appoint represcntatives, They are consequently under a
definite legal obhgation to appoint. To contend otherwise would
frustrate the whole method of adjustment of dispules as laid down
in the Peace Treaties and defeat the verv purpose of the Common
Article,

For these reasons, it is the opinion of the Australian Government
that the word “‘shall” appearing in the second sentence of the
Commaon Article applies by necessary implication te the appoint-
ment of a representative by cach party to the dispute, and that
the Governments of Bulgaria, Hungary and Roumania have an
inescapable legal obligation to appoint representatives to the
Commissions.
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10. LETTRE DU MINISTRE DES AFFAIRES ETRAX-
GERES DE LA REPUBLIQUE POPULAIRE HOXNGROISE
AU GREFFIER DE LA COUR

Monsieur le Greffier,

En réponse 4 votre communication n° gorg en date du 7 no-
vembre 1949, au nom du Gouvernement de la République
populaire hongreise, j'al Uhonneur de porier 4 votre connaissance
ce qul suil

I.e Gouvernement de la République populaire hongroise, dans
les nofes qu'll a adressées aux Gouvernements du Royaume-Um
ct des Elats-Unis en réponse aux notes de ces derniers, a maintes
fois développé et prouvé:

1° qu'il a cxécuté et il exécute d’une maniére conséquente
les stipulations dy Traité de paix ct qu’il 2 procédé et il procede
dans une stricte conformité aux stipulations de ce Trailé, en
ordonnant la dissolution des organisations el partis ayant eu
pour but la restauration de Pancien régime fasciste ¢t lorsqu'il 2
poursuivi ct continue de poursuivre en justice ceux qui déploient
une activité visant & renverser la République populaire hongroise
démocratique ;

2° que, du moment que le Traité de paix a expressément
reconnu la souveraineté de la Iengrie et lui a imposé, en méme
temps, le devoir dJe prendrc des mesures appropriées contre tour
mouvement fasciste, il est évident que les mesures prises en ce
sens par le Gouvernement hongrois, qui, d'ailleurs, appartiennent
au domaine de ses affaires intérieures et déeoulent d'ume siricte
applicalion des stipulations du Traité de paix, ne peuvent faire
U'objet d’aucune contestation; d’olr il résmlte que Vaccusation
d’avoir violé les « droits humains» et les stipulations du Traité
de paix, n'est en réalité qu'un prélexte pour les Gouvernements
du Rovaume-Uni et des Etats-Unis pour ¢'ingérer dans les affaires
intéricures de la République populaire hongroise et pour exercer
une pression sur son Gouvernement afin que celui-¢i subordonne
sa politique & celle de certains Eiats et gouvernements étrangers.

Il résulte de tout ¢e qui précede qgue les Gouvernements du
Royaume-Uni et des Titats-Unis n'ont eu aucun droit de s'adresser
a I'Organisation des Nafions Unics sous prétexte d'un différend
artificiellement construit, et que UAssemblée des Nations Unies
a procédé Cgalement sans aucune base légale ot contraivement
au drott, lorsquelle s'est adressée & la Cour pour demander son
avis au sujet de plusieurs questions en connexité avec cette aftaire.

Eu égard & tout ce qui vient d’étre développé, le Gouvernement
de la Républigue populaire hongroise n’est pas & méme de prendre
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part & la procédure engagée devant la Cour sur linitiative de
"Assernblée des Nations Unies, procédure que le Gouvernement
hongrois considére et quant au fond et quant & la forme comme
illégale et comme dépourvue de tout effet juridigue. Le Gouver-
nement hongrois ne désire donc présenter aucun exposé concer-
nant les questions posées 4 la Cour par 'Assemblée des Nations
Unies et il ne fait connaitre son point de vue concernant Villégalité
de la procédure qu'a titre de simple information. ’

Le principe de I'égalité, de 'indépendance et de la souveraineté
des Tlats est du nombre des régles fes plus universellement
reconnues < droit interpaticnal. Ce principe comporte, entre
autres, une inlerdiction expresse pour les Etats et pour les organi-
sations formées par eux de s’ingérer — sans litre suffisant —
dans les affalres intérieures des autres Etats. Or, il ne peut vy
avoir aucun doute que le Traité de yaix avec Ia Hongrie, signé
a Paris le 10 février 1947, loin de réirécir sa souveraineté, a
réintégré la Hongrie dans Texercice de ses droits souverains, 11
est motoire, en ouite, gue ce méme Traité n'a attribué a 'Orga-
nisation des Nations Unics aucun droit de contrdle concernant
Vextcution de ses clauses. Il est notoire, enfin, qu'd la suile
de Yatritude que certaines Grandes Puissances ont adoptée
contrairement & leurs engapemnents solennellement pris, la Hongrie,
jusqu’ici, n'a pas été admise au sein de I'Organisation des Nations
Unics et qu'ainsi les stipulations de la Charte visant les devoirs
des FEtais Membres, ne peuvent non plus étre invoguées & son
égard. Dans ces conditions, i1 est évident qu'aucun organe des
Natious [inies n'est qualifié de s'occuper du prétendu difiérend
relatif & l'exécution du Traité de paix, ni d'intervenir, & ce titre,
aux affaires de la Hongrie. Par conséquent, 1'Organisation des
Nattons Umnies, en adoptant des résolutions et en prenant I'ini-
tiative d’antres procédures en cette maticre, est sortie des cadres
de ses propres attributions déterminées par la Charte.

Le Gouvernement hongrois croit devoeir attirer l'atiention
¢galement sur le faif que les stipulations de la Uharte visant les
Etats non-membres, ne peuvent non plus dtre invequées pour
justifier le procédé illégal des Nations Unies. Il est vrat que
P'article 2, paragraphe 6, de la Charte prévoit que « I'Organisation
fait de Ia sorte que les Etats qui ne sont pas membres des Nations
Unics agissent conformément & ces principes dans Ja mesure
nécessaire zu maintien de la paix et de la séeurité internationales ».
Lc Gouvernement hongrois cependant — ainst que j'en al fait
mention pins haut —, dans ses nowes adressées aux Gouvernements
du Royaume-Uni et des Fiats-Unis, a suffisamment démontsé
que les mesures légalement prises pour la sauvegarde efficace
des institutions démocratiques ¢t contre les ennemis de la démo-
cratie, loin de menacer la sécurité et la paix internationales,
contribuent, an conlraire, 4 leur raffermissement. Du reste, pour
autant gue le Gouvernement hongrois le sache, personne n'a
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jusqu’ici hasardé Vafirmation que les lois de la République popu-
laire hongroisc ou les mesures prises par son Gouvernemcnt
pussent signifier une menace quelcongue pour la paix ct la sécurité
internationales. En réalité, les dangers pour cette paix et cette
sécurité provienneni de toutes autres sources.

Le Gouverncment hongrois croit superflu d'illustrer de plus
pres, ni la situation ]uruhque intenable, ni I'ébranlement de la
confiance dans la justice internalionale, qui pourraient résulter
de lmauguration d'une Jurlsprudencc qui admetirait que, dans
les cas oft la souveraineté des Etats s'oppose 2 toule Itervention
de la part de Puissances étrangéres ou d'organes internationaux,
le principe de la souveraineté des Irats indépendants soit rendu
illusoire par la voie déiournée d'une demande d'avis consullatf
de 1a Cour inlernationale de Justice.

Pour tous ces motifs, le Gouverncment hongrols n'est pas en
état d'attribuer des effets juridiques quelconques a4 la procédure
iltégale inttiée par VAssemblée des Nations Unies, ¢t pour cette
raison il n'est pas & méme de présenter des observations concer-
nant les questions que 'Assemblée des Nations Unies a poséces
a la Cour,

Veuillez agréer, etc.

Budapest, le 13 janvier 1ggo.

{Signé) KiLraz,
Ministre des Affaires étrangéres
de la République populaire hongroise,





