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NOTE ON LEGISLATION

In this Memorial the abbreviations "(Cth)" and "(Nau)" are used for legislation applying to
Nauru. The first refers to legislation of the Parliament of the Commonwealth of Australia
enacted for Navru under the territories power in the Australian Constitution (section 122):
e.g, Nauru Act 1965 {Cth). The second refers to ordinances made by the Australian
Administrator and applying to Nauru: e.g. Lands Ordinance 1921 (Nau). Laws made by the
Parliament of Nauru after independence are cited in the following form: Customs and
Adopted Laws Act 1971 {(Nauru).



INTRODUCTION

1. In a Note dated 20 May 1989 (Annexes, vol. 4, Annex 80) addressed to
the Australian Government, the Government of Nauru reported that it had
lodged an Application with the International Court of Justice in pursuit of its
claim for rehabilitation of the phosphate lands in Nauru mined out before
the independence of Nauru. In this Note the Applicant State stated that it
wished to record "“that it has taken this step reluctantly and only after
repeated efforts and requests, dating back to Nauru’s independence in 1968,
aimed at achieving a diplomatic settlement of the claim",

2. The relevant correspondence appears in Annexes, vol. 4, Annex 80 of
the present Memorial,

3. The Australian Note dated 31 May 1989 in response to the Nauruan
Note dated 20 May 1989 included the following assertions:

"The Australian Government recalls that the report of the Commission of Inquiry
into the question of Rehabilitation is a complex and lengthy document which was
not received in Australia until February 1989. The report raises many difficult
issues of fact and law which require consideration by Ministers and Departments
of the Australian Government. Proper consideration of the report in the view of
the Australian Government requires longer than the pertod that has elapsed.

Moreover, the Department’s Note No. 167/88 dated 20 December 1988 indicated
that the Government of Nauru had not completed its own consideration of the
report and intended to provide further advice on its position. The Australian
Government had not received any further notification in this regard prior to the
advice from the Deputy Registrar of the International Court of Justice that Nauru
bad commenced proceedings against Australia on 19 May 1989.

In the meantime the commencement and continuation of legal proceedings
against Australia in the International Court of Justice can only make discussions
between Australia and Nauru of the matter more difficult, The Australian




Government therefors expresses the hope that Nauru will reconsider the question
of proceedings in the International Court of Justice. If proceedings are to
continue, the Australian Government will have no option bat to take all necessary
steps to protect its legal position.”

4, In a Note dated 19 June 1989 the Government of Nauru commented
as follows on the views expressed in the previous Australian Note:

*The Department wishes to record that the legal position of the Republic of
Nauru with respect to the phosphate lands mined before Independence is a
longstanding one, which was restated in the Department’s Note No. 167/1988 in
terms which werc not dependent on (though they were consistent with) the
concjusions of the Commission of Inquiry. As the High Commission’s Note of
31st May, 1989 recalled, the consistent reponse by the Commonwealth of
Australia to that demand has been that Australia was cleared of responsibility by
the Nauru Phosphate Island Agreement of 1967, a wview which Nauruan
representatives denied at the time and which the Republic of Nauru has
consistently denied since Independence. In these circumstances there is clearly a
fundamental difference between the two Governments on an issue of principle,
the resolution of which is apt for judicial settlement.

The Department wishes to record its view, a view which it understands to be
shared by the Commonwealth of Austraiia, that judicial settlement of disputes is
an appropriatec method of resolution of disputes between friendly countries and
that the commencement of proceedings in a particular matter not only has no
adverse implications for the general relations between the states concerned, but
does not prejudice continued discussions between the parties with a view to the
resolution of the dispute in question by other agreed means., The Department
wishes to reaffirm its willingness to discuss with the Commonwealth of Australia
the ways in which the Australian responsibility with respect to the lands in
question might be carried out.

On a point of detail, the Department notes that it provided a copy of the Report
of the Commission of Inguiry to the High Commission on 20th December, 1988."

5, In its Order dated 18 July 1989 the Court fixed time-limits for the
written procedure in this case. The Government of the Republic of Nauru
has the honour to present this Memorial in accordance with the Order of the
Court.



PART 1

AN HISTORICAL ACCOUNT OF

NAURU’S RELATIONS WITH EXTERNAL POWERS



PART 1
CHAPTER 1

FROM COLONIZATION TO THE COMMENCEMENT OF THE
MANDATE

Section 1. Introduction

6. The Island of Nauru constitutes the total land territory of the
Republic of Nauru. It is situated in the Central Pacific, just 42 kilometres
south of the Equator, and has a land area of 21 square kilometres.

7. In the latter part of the nineteenth century it was populated by its
indigenous people in numbers somewhere between twelve and fourteen
hundred. Contact with the outside world to that time had been spasmodic --
islanders blown off course from neighbouring Banaba (otherwise known as
Ocean Island) and Kiribati (formerly the Gilbert Islands), the occasional
whaling ships seeking food and water, and the odd European beachcomber
and trader. Owing to its substantial forests and lush tropical growth, it was
known to European explorers as Pleasant Island, and was so marked on
contemporary charts.

8. From 1888, it came under German control and remained under the
control of external powers, Germany, Great Britain, Australia, New Zealand
(and briefly, from 1942-1945, Japan) until it achieved independence in 1968.
Phosphate rock was discovered on Nauru in 1900 and thereafter the island
became increasingly important as a principal supplier of phosphate rock to
Australia and New Zealand, both of whose soils were deficient in
phosphorous. In World War 1, Nauru was seized from Germany by the
Allied Powers and then by the Japanese in World War II, when it was
relentlessly bombed by the Allies to prevent the production and export of the
phosphate rock to Japan. To the present time, it remains the principal
supplier of rock phosphate to both Australia and New Zealand.



9. Nauru is a raised atoll composed of limestone with a mantle of
phosphate rock. On the topside plateau of Nauru, the sea of dolomitised
limestone pinnacles is smothered for the most part, before mining, by a
mantle of phosphate rock up to 24 metres thick. The phosphate was
probably formed from avian guano dating back some 300,000 years, but there
is evidence that the island has been submerged twice below sea level. The
phosphate rock is formed only on the plateau about 60 metres above sea
level and is renowned for its purity and consistency. The impurities have
been removed by leaching or action of the sea when the island was
submerged. Most of the phosphate rock is granular, but hard precipitated
rock phosphate is also found.

Section 2. The German Period’

A. NAURU PLACED WTHIN THE MARSHALL ISLANDS PROTECTORATE

10.  Under the Anglo-German Declaration of 6 April 1886 (British and
Foreign State Papers vol. 77 p.42)% a line of demarcation was drawn in the
Central Pacific extendirg from the Solomon Islands in the south to a point
north and west of the Marshall Islands. Territory to the west of the line was
deemed to be within the German sphere of influence, territory to the east
within the British. The line brought the island of Nauru within the German
sphere of influence. A further Declaration signed on 10 April 1896 provided
that there was to be reciprocal freedom of trade in the possessions and
protectorates in the area (British and Foreign State Papers vol. 77 p.44). The
inclusion of Nauru within the German sphere was apparently deliberate
rather than fortuitous. The original demarcation line had been drawn to the
west of Nauru, placing the island within the British sphere of influence.
Germany insisted on a rnodification to bring Nauru under its control in view
of the activity of German traders there, and Great Britain agreed. (Deutsche
Handels & Plantagen Cesellschaft der Siidsee-Inseln zu Hamburg to Royal
Prussian Ambassador, 4 October 1887, German Central Archives, Nauru,
German Administration Official Records 1898-1916, Pacific Manuscripts
Bureau, Australian National University, Canberra,)

] . . . .
Part ] of this Memorial constituies a historical account.

2 References are provided for the facts stated and the assertions made, but only references of particular significance
to this Memorial are maiched by documents included in the Annexes. Qther documents referred 10 will be made
available to the Court and the Respondent State upon request.



11.  The Imperial German Government by proclamation placed the Island
of Nauru within the Protectorate of the Marshall Islands on 16 April 1888.!
However the actual occupation and control of Nauru by Imperial Germany
could be said to date from 1 October 1888, with the arrival of the Imperial
German Commissioner from Jaluit in the Marshall Islands. In the usual
manner of German Colonial administration the large German trading
company, Jaluit Gesellschaft, played a major role in financing the
administration of the protectorate and as a result obtained a number of
economic privileges. (See para. 14.)

12.  In 1906, as part of a reorganisation of German colenial administration
in the Pacific, the Marshall Islands Protectorate, including Nauru, was placed
under the administration of the German Colony of New Guinea with its
administrative centre at Rabaul.

B. LaND AND THE GERMAN ADMINISTRATION

13.  The central feature of Nauru when the Germans arrived was the
settled ownership of land. Occupation was settled and land carefully divided
into individually owned blocks. There was no ownerless land. This was no
new phenomenon. Nauruan society before European contact had a
developed system of land tenure with strong principles of succession on
death, enforced by sanctions and chiefly authority. Under the German
administration, a Grundbuch was compiled of some 1666 separate units of
land holdings. Traditional ownership was recognised by the German
administration, and dispute setttement by the German magistracy took full
account of local customary law. (See paras. 16, 225-228.)

14.  Trading companies, such as Jaluit Gesellschaft, were accorded an
important role under the German Schutzgebiete system. In return for
tinancing the administration, the company would obtain significant economic
privileges. In the case of the Jaluit Gesellschaft it was accorded
concessionary rights by the agreement of the Reich Chancellor in 1888
(Agreement between the Imperial German Government and Jaluit
Gesellschaft, 21 January 1888, referred to in Agreement between King
George V & Others and Pacific Phosphate Company Ltd, 25 June 1920, First
Schedule, National Archives of Fiji, Pacific Phosphate Company, see

! In German colonial law, the expression Schuizgebiete, meaning "a protected territory” was preferred to “colony”.



Annexes, vol. 4, Annexes 45). In accordance with those rights Jaluit
Gesellschaft could take possession of ownerless land. It also had the right to
fish for pearl shell and to exploit guano deposits in the Marshall Islands and
Nauru. In 1888, however, there was no great expectation of phosphate
operations on Nauru,

15.  Sovereign power was exercised over territories with the status of
Schutzgebiete by the Emperor in the name of the German Reich. In practice,
the Schutzgebiete were controlled by the Imperial Chancellor, who exercised
the powers of sovereignty possessed by the Emperor. His instructions were
carried out by the German Colonial Office through resident Imperial
officials.

16.  So far as indigenous peoples were concerned, German law applied
only when such laws were specifically made applicable by Imperial ordinance
(Schutzgebietegesetz 1900 Article 4, Deutsche Kolonial Gesetzgebung, vol. 1,
pp-23-28.) The principle was that the private and customary land rights of
the indigenous people continued after occupation, unless there was an
Imperial ordinance to the contrary. Thus in the case of indigenous land
rights, existing rights and titles were recognised on -the basis of customary
law. This was the case in Nauru. The German administration was careful to
protect the rights of the indigenous population with respect to land. A
registry of land holdings was kept and any land held by a non-Nauruan was
also listed. In 1912 of rhe non-Nauruan holdings, three properties belonged
to the Fiscus, two to an individual trader, three to the Pacific Islands
Company, four to the Roman Catholic Mission, and five to the Protestant
Mission; in total about five hectares. This was the full extent of non-Nauruan
land holding.

€. JALUIT GESFLLSCHAFT AND THE PACIFIC PHOSPHATE COMPANY

17.  An English company, the Pacific Islands Company, first discovered
rock phosphate on Ocean Island (Banaba) and Nauru in 1900. (M. Williams
& B. Macdonald, The Phosphateers, Melbourne University Press, Carlton,
1985, pp.30-40.) The company persuaded the British to annex Banaba, which
was on the British side of the 1886 demarcation line, and to give that
company exclusive mining rights. But with Nauru it was necessary for the
company to make overtures to Jaluit Gesellschaft, which it did. As a result,
in 1900 Jaluit Gesellschaft assigned its rights in respect of phosphates to the



Pacific Islands Company (which in 1902 became the Pacific Phosphate
Company). In return for the assignment the Company was to pay Jaluit
Gesellschaft a royalty per ton for phosphate mined.

18.  The Concession of 1900 was due to expire on 31 March 1906. In
November 1905, a new concession was granted to Jaluit Gesellschaft for a
period of 94 years, with effect from 1 April 1906. The 1905 Concession .
provided as follows:

"The Jaluit Gesellschaft may, with the consent of the Imperial Chancellor,
withont prejudice to its continued responsibility for the duties imposed on it by
this concession, transfer the exercise of its rights to third parties.

(Contained in Agreement between King George V & Others and Pacific
Phosphate Company 1.1d, 25 June 1920, First Schedule, National Archives of Fiji:
Pacific Phosphate Company: see Annexes, vol. 4, Annex 43.)

19.  On 22 January 1906, after approval had been obtained from the
Imperial Chancellor, Jaluit Gesellschaft assigned the rights derived from the
1905 Concession to the Pacific Phosphate Company. (See Annexes, vol. 4,
Annex 44.)

20.  Under the agreement between Jaluit Gesellschaft and the Pacific
Phosphate Company, the Company was to fulfil its duties in accordance with
the Concession. Jaluit Gesellschaft obtained significant shareholdings in the
Company, a seat on the Board of the Company and a capital payment on the
signing of the Agreement.

21, In an amending agreement of February 1906 (See Annexes, vol. 4,
Annex 44) Jaluit Gesellschaft was to be paid a royalty of one shilling per ton
of phosphate shipped out of Nauru and Ocean Island. At the time of
concluding the main agreement, Jaluit Gesellschaft and the Imperial
German Government had learnt of, and understood the extent of, the
phosphate field. The Agreement represented a compromise between the
basic interest of Jaluit Gesellschaft in copra and trade and that of the Pacific
Phosphate Company in the exploitation of rock phosphate, the market for
which was going to be largely Australia and New Zealand. The Agreement
not only gave Jaluit Gesellschaft an interest in the Company, but also in the
Company’s mine in Ocean Island (Banaba). At the same time, Jaluit
consolidated its monopoly in copra and trade throughout the Marshall
Islands Schutzgebiete. Mining by the Pacific Phosphate Company was due to
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commence on Nauru in. 1907. On Ocean Island (Banaba) mining had begun
as early as October 1901).

D. GERMAN MINING LAWS

22.  Meantime, the mining taws of Germany had been undergoing some
change. In principle German law separated wealth-producing minerals from
the ownership of land. A three-fold classification of rights existed: ownership
of land, ownership of minerals and the right to work the minerals. Basically
there was freedom to mine, but under the Prussian General Mining Law of
1845, for example, this freedom was curtailed by a number of legal
requirements.

23.  The original Agreement between Germany and Jaluit Gesellschaft
gave to the latter, inter alia, the right to exploit the existing guano deposits,
and was expressed to be "irrespective of the vested interests of others". At
that stage the mining of rock phosphate was not contemplated. Exploiting
guano deposits was not much more than a collecting operation.
Furthermore, guano was not considered to be a mineral outside the disposal
of the landowner, such as gold, silver or iron.

24. A major change occurred in 1907 with the promulgation of the
Imperial Mining Ordinance for the African and South Sea Protectorates of
1906 (Deutsche Kolonial Gesetzgebung, vol. 10, pp.36-55). Phosphate was
then declared to be excluded from the landowner’s control. In other words, it
became a free mineral. Whilst Jaluit Gesellschaft attempted to escape some
of the more stringent provisions of the 1906 Mining Ordinance, a supplement
to the 1905 Concession was added in 1907, which made clear the extent of
the application of the 1606 Mining Ordinance to the 1905 Concession. That
supplement (Deutsche Kolonial Gesetzgebung, vol. 11, pp.121-123) stated as
follows:

"The exclusive right of the Jaluit Company according to the concession of 21st
November 1905 to exploit the existing Guano (Phosphate) deposils in the
protectorate of the Marshall Islands, irrespective of the vested interests of others,
shall be supplemented and confirmed on request of the Jaluit Company with
effect from 1st April 1906, after the Imperial Bergverordnung [Mining
Regulations) of 27th February 1906, {(R.G. p.363) for these protectorates came
into effect on Ist April 1906, In this area only the sections 1 I to 3d, 2, 52-36, 58,
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60, 69-89, 91, 92 and 96 of the abovementioned Mining Regulations shall be
applied to the Guano (phosphate) extraction.

The content of the concession remains otherwise unaffected.”

25.  Articles 69-89 of the Ordinance were thus made applicable to
phosphate extraction in Nauru. These Articles set out the obligation of the
miner to the landowners. In particular, Article 78 provided for compensation
for the reduced value to the surface use of the land arising out of the mining
operations. This Article applied to any form of open cut or cast mining, as in
the case of the mining of rock phosphate at Nauru. Article 84 dealt with the
subject of unintended damage which was not part of the operation itself. The
nature and extent of liability for such damage would be governed by the
general rules as to damages in private law under Article 249 of the Civil
Code (Biigerliches Gesetzbuch [BGB])). In principle, the miner was held liable
to restore the surface under the German doctrine of “Naturalrestitution".
Such a responsibility was aimed at immediately and permanently restoring
the affected property to an equivalent previous economic state. Where
restoration was impossible then the miner was required to compensate the
landowner in money damages measured by the diminished value to the
landowner. In such cases, the obligor was the mine operator: where the
operator was a different person from the holder of the mining title, the
operator and not the title-holder was the obligor. Thus the Pacific Phosphate
Company became the obligor through the assignment of the Concession in
January 1906. Similarly under German law the obligations thus assumed by
the Pacific Phosphate Company upon the assignment of the Concession
would have devolved upon the successor, the British Phosphate
Commissioners, in respect of all the mined land.

26. The German period illustrates at least some solicitude for the
interests of Nauruans, at least as far as concerned the law relating to the
rehabilitation of the mined land. Care was 10 be exercised in choosing the
areas for initial mining by the commercial operator, under the supervision of
local officials. The German Imperial Commissioner at Jaluit insisted that for
every ton of phosphate mined by the Pacific Phosphate Company, the
indigenous landowner on whose land the mining took place was 10 be paid S
pfennigs. It is not clear what this payment was meant to represent. Both
Jaluit Gesellschaft and the Pacific Phosphate Company saw it as a once and
for all payment. These companies evidently had no interest in pursuing their
responsibilities under the Mining Ordinance, and there was no indication
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that any Nauruan owners were at all aware of their rights under the Mining
Ordinance.

27. German law treated the right of action for compensation under
Articles 78 and 84 of the Mining Ordinance as something more than a purely
contractual matter between the miner and the landowner. The German
State had interfered with the rights of the landowner to allow the miner
access. The State therefore was at pains to compensate the injured party, the
landowner, for a sacrifice rendered by the landowner for the public purpose
of mining. The sacrifice imposed upon the landowner by the state as a
consequence of licensing the mining activities consisted in the landowner
being deprived of his right of enjoining interference with his property.
Articles 78 and 84 were the quid pro quo for this deprivation. The German
Civil Code therefore placed significant obligations upon the miner.

E. NAURU DURING WORLD WAR 1

28.  With the outbreak of World War I, Nauru was seized and occupied by
a small force of Australian troops and placed under the control of a
Commissioner responsible to the British High Commission for the Western
Pacifie, situated in Suva, Fiji. The island remained under British
administrative control throughout the war and until June 1921, when the
Mandate Administration was established. Phosphate mining by the Pacific
Phosphate Company, now British staffed, continued through this period. In
1915, the German shares in the Company were placed in the hands of the
Public Trustee as enemy property by the British Board of Trade. To ensure
the continued operation. of the Company through the war, all German stock
was eventually sold at auction in Great Britain in July 1917 to a British
shipping firm. (N. Viviani, Nauru. Phosphate and Political Progress, Australian
National University Press, Canberra, 1970, p.41.)
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PART I
CHAPTER 2

THE LEAGUE OF NATIONS MANDATE

Section 1. Mandate Negotiations

29.  With the conclusion of World War I and the defeat of Imperial
Germany and the Ottoman Empire, the distribution of the former colonies of
these two powers was at stake. The United States, in the person of President
Wilson, pressed for a system of mandates administered through the proposed
League of Nations. On the other hand, particularly amongst the Dominions
of the British Empire, annexation was the most favoured course. In respect
of South West Africa, New Guinea and Nauru, and Samoa, annexation was
strongly advocated by South Africa, Australia and New Zealand. No greater
advocate of annexation was to be found than Prime Minister Hughes of
Australia. There was thus a strenuous confrontation between President
Wilson and Prime Minister Hughes at the Paris Peace Conference. (P.
Spartalis, Diplomatic Battles of Billy Hughes, Hale & Iremonger, Sydney,
1983.)

30.  Inthe view of the United States, the mandatory principle embodied in
the term "the sacred trust of civilisation" was overriding, and the interests of
the indigenous peoples were accordingly to be treated as paramount. By
conirast, Australia fought hard for outright annexation of both New Guinea
and Nauru.! The argument for Australia with respect to New Guinea was

! Hughes view of the matter is vividly expressed in his leiter to the Governor-General of Australia on 17 January
1919:

"I'm working up the case for the ex-German Colonies and the Pacific. Wilson's against us on this point
too. But I hope we shall convince him. I think we shall for he is a man firm on nothing that really
matters. He regards the League of Nations as the Grear Charter of the World that is 10 be and sees
himseif through the roseate cloud of dreams officiating as the High Priest in the Tempte in which the
Sarcophagus or Ark containing the body or ashes of this amazing gift to Mankind is 10 rest in majestic
seclusion for all time. Give him a League of Nations and he will gi' » us ali the rest. Good. He shall have
his toy! Whar shape is [it] 1o assume you ask. None know. He least of all. This is the literal truth. He
does not know, he¢ is indeed incapable of reducing this ideal of his 10 any shape or applying it to the actual
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based on national security, and encompassed both the Bismarck Archipelago
and the Solomon Islards. On the other hand, with respect to Nauru the
argument was unashamedly economic, as Hughes’ memorandum to the
British Empire Delegation makes clear:

"The Islands which, under Lord Milner’s scheme it is proposed to hand over to
Australia, while esszntial to our safety, will involve us in very heavy expenditure
for administrative and other purposes. Nauru, on the other hand, is an Island
containing very valuable phosphate deposits. At the outbreak of war it was taken
by Australian troops and has been since and still is garrisoned by our forces.
Certain persons known as the Pacific Phosphate Co. Ltd. claim to hold a lease or
authority to work taese deposits but every attempt made by the Commonwealth
Government to obtain production of the company’s title has been unsuccessful.

The position therefore is -- while Australia had thrown upon her the whole task
of wresting this island with others from Germany and has been saddled with the
whole cost of garrisoning and administrating them, the only means by which the
returns would excecd the expenditure would under the proposed scheme be taken
away from her. This, I am sure, will appeal to you as being, in all the
circumstances, unfair, and I therefore venture to hope that the matter will be
reconsidered and Mauru handed over to Australia.”

(Lloyd George Papers, Beaverbrook Library, London, F/28/3/34, 13 March
1919.)

31. The clash over these former German colonies produced a
compromise within the overall framework of the Mandate system. This was
the "C" class mandate, used for South West Africa, New Guinea, and Nauru
which maintained the basic principle of the mandate or sacred trust, but
allowed the mandatory powers to administer the territories "under the law of
the mandatory state as integral portions thereof". The reasons for such a
form of administration in these former German colonies was ascribed "to the
sparseness of their pcpulation or their small size, or their remoteness from
the centre of civilisation, or their geographical contiguity to the mandatory
state" (Article 22 of the Cavenant). The "C" class mandate did not contain
the "open door" obligation, viz. "to secure equal opportunities for trade and
commerce of all other members of the League of Nations". This was a
source of some difference with the United States (see paras. 59-62).

circumstances of mankind. He has 16 Secreiaries and about 100 newspaper men - his specches are
translated into all languages —~ in every country of the world.”

(Hughes 10 Governor General, 17 January 1919, N.L.A., Novar Papers, M.S. 696/2756, quoted in P, Spartalis,
Diplomaric Bauies of Bitly Hughes, Hale & Iremonger, Sydney, 1983 p.122.)



32.  Under the Treaty of Peace with Germany signed at Versailles on 28
June 1919, Germany by Article 119 renounced in favour of the Principal
Allied and Associated Powers all her rights over her overseas possessions.
But the Mandate for Nauru was not finally conferred until 17 December 1920
(Annexes, vol 4, Annex 27). It was awarded to "His Britannic Majesty", and it
was only following difficult negotiations within the British Empire Delegation
that the form of administration was finally settled.

33.  The Australian Prime Minister, still seeking sole Australian control,
was initially confronted with strong opposition from the British Colonial
Secretary, Lord Milner, who proposed that Nauru should be administered by
the High Commissioner for the Western Pacific through the adjacent Gilbert
and Ellis Island Colony, which now included Ocean Island (Banaba). Lord
Milner considered that the two phosphate islands should be regarded as "one
economic proposition” (Lloyd George Papers, Beaverbrook Library, London,
Lord Milner to Lloyd George, F/28/11/14, 22 April 1919). His proposal was
for a British administration with a joint Commission of the three partners
(Great Britain, Australia, and New Zealand) to control the phosphate
mining, as the supply of phosphate rock was so large that "there is plenty for
all three of us". He regarded the Australian requests for administrative
control as absurd.

34.  Onthe other hand, the Australian Prime Minister, after prompting his
Cabinet in Australia, received the following Cabinet message with which to
influence the British government.

“Nauru is the one island whose receipts exceed its expenditure. Its phosphate
deposit makes it of considerable value pot only as a purely commercial
proposition, but because the future productivity of our continent absolutely
depends on such a fertiliser.

Without a sure and reasonably cheap supply of phosphate our agriculture must
languish and instead of people-ing our vast unoccupied interior population will
continue 1o hug the sea board where they will be a comparatively easy prey to any
predatory power."

(Hughes to Milner, 3 May 1919, Lloyd George Papers, Beaverbrook Library,
London, F/28/3/34.)

35.  This bald economic argument was fortified later by comparing the
vast agricultural needs for phosphate of Australia with those of New
Zealand. Under pressure from Australia, the United Kingdom sought some
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compromise, for New Zealand was not happy to leave Australia in sole
control. (B. Macdonald, In Pursuit of the Sacred Trust, New Zealand Institute
of International Affairs, Occasional Paper No. 3, 1988, p.12.) In June 1919, it
was decided that the mandate would be administered jointly by Australia,
New Zealand and the United Kingdom, but that Australia should appoint the
first Administrator, who would hold office for five years.

Section 2. The Nauru Istand Agreement of 1919 and the Establishment of
the British Phosphate Commissioners

36. The future of the indigenous inhabitants of Nauru appeared to be,
and indeed was, far from the concerns of the participants in this battle for
access to the phosphate fields. The participants’ real concern was
demonstrated with the signing of the Nauru Island Agreement between
Australia, New Zealand and the United Kingdom on 2 July 1919: see
Annexes, vol. 4, Annex 26. The Agreement was approved by Acts of
Parliament both in Australia and the United Kingdom and by a Resolution
of both Houses of Parliament in New Zealand. (Australia: Nauru Island
Agreement Act No. 8 of 1919; Great Britain: Nauru Island Agreement Act
1920, 10 & 11 Geo.V. Chap. 27; New Zealand, Parliamentary Debates
(House) vol. 185, p.821, (Council) vol. 185, p.962.)

37.  When introducing the Nauru Island Agreement Bill in the Australian
House of Representatives, the Australian Prime Minister made the following
observations:

"Without phosphates Australia cannot progress. We are a progressive nation, and
year by year require a greater supply of this necessity. This agreement which
vests in us, as one of the parties, 42 percent of the total output of the island, gives
us a most valuabie asset, not one that endureth for a day, but an asset that will
last for a century or more. It will give the agriculture of this country, at a
reasonable rate, the material which is its very life blood. We shall be able to sell
phosphates to the farmer at cost price; that is to say, the price at which the
Commission is able to get the phosphatic rock into the ship, transport it to the
port of discharge, and there turn the rock into the form in which it is immediately
available for us: by the farmer. The agreement, therefore, is of immense
importance to the agricultural, and even the pastoral welfare of Australia and will
be sct-off against the huge expenditure which we incurred during the war."

(Australia, Parlicmentary Debates (House of Representatives) 24 September 1919,
p. 12679.)
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This view was supported by P.E. Deane, Secretary to the Australian
Delegation at the Peace Conference, who wrote:

"If we take a conservative figure and value the total deposits at 400,000,000
pounds -- Australia’s share on the basis of allotment already agreed to is no less
than 168,000,000 pounds... It is impossible... to estimate the enormous value of
this island to Australia... It not only ensures to the farmer, free of all outside
interference and coatrol, his full requirements of phosphates -- but does so at cost
price.”

{P.E. Deane, "Australia’s Rights: The Fight at the Peace Table", Melbourne,
undated, p.15.)

38.  There was a measure of unease about the haste involved in the
conclusion of the Agreement and the need for secrecy, at least on the part of
the United Kingdom. By secret despatch to the Governor-General of New
Zealand, Lord Liverpool, on 16 July 1919, the British Secretary of State for
the Colonies sent a copy of the proposed Agreement and added this remark:

"Confidential for the present, as it is undesirable that its existence should become
known publicly before the whole question of Mandates has been finally settled.”

39.  The agreement anticipated the outcome, for it was concluded before
the Mandate was awarded and before a sale by the Pacific Phosphate
Company to the three governments had been effected, even though by
Article 6 title to the phosphate was purportedly vested in the British
Phosphate Commissioners.

40,  When the Nauru Island Agreement Bill was debated in the British
Parliament, considerable criticism was levelled at the Agreement on a
number of grounds. One was the failure to submit the Agreement to the
approval of the League of Nations. This was eloquently expressed by
Colonel Wedgewood:

"Everybody knows that this is a test case and if the British Empire came forward
and said that they would submit this agreement, not merely as to the treatment of
natives but also as to the closing of the door 10 the League of Nations and take
their decision, then their action would do more to establish the League of Nations
than anything else that they are likely to have it in their power to do. It would not
only establish the British Government to the rest of the Governments of the
world...Here we could take the first step and if we did take the first step in
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sacrificing our o'vn material interests for the rest of the world other countries
might act on the same lines."

(Great Britain, Parliamentary Debates, House of Commons, vol. 132, col. 192.)

41,  The criticism was also made that the Agreement violated the equal
opportunities provision {colloquially termed the open door) of Article 22 of
the Covenant. The Marquis of Crewe (Great Britain, Parliamentary
Debates, House of Lords, vol. 41, cols. 633, 634, 635) and Lord Emmott (id.,
col. 637) were particularly critical of the monopoly provisions. But even
more forthrightly, the former British Prime Minister, Asquith, made the
following comment:

“It is illegal in its. origin, unequal in its operation; it is opposed in all respects to all
of the letter and the spirit of the Covenant of the League of Nations..."

Great Britain, Parliamentary Debates, House of Commons, vol. 130, p.1323,
ry

42,  Lord Robert Cecil moved an amendment that the agreement be
confirmed "subject to the provisions of Article 22 of the Covenant of the
League of Nations". This amendment was carried in the Standing Committee
and accepted in both the House of Commons and the House of Lords: see
Nauru Island Agreement Act 1920 (U.K.) section 1(1); Annexes, vol.4,
Annex 33.

43. The Agreement was to prove exceedingly durable. Apart from one
amendment in 1922 (see para. 51), it remained as the controlling instrument
for Nauru until the passing of the Nauru Act 1965 (Cth) by the Australian
Parliament (see paras. 150-151).

44,  The Nauru Island Agreement Act passed through the Australian
Parliament in September 1919, some fifteen months earlier than the actual
conferring of the Mandate upon the British Empire on 17 December 1920 by
the Council of League of Nations.! In fact, the Mandate administration of
Nauru did not conamence until mid-1921, when the Mandate entered into
force. Technically, Nauru had been in a state of belligerent occupancy since
1914, administerecl through the British High Commission of the Western
Pacific,

As 1he equivalent Bririth Act was not passed until July 1920 and as ratification was required by the three
pariiaments, the Australian ,Act was not proclaimed until 28 October 1920.
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45, Tt was not the intention of the Mandatory Powers in Nauru to allow
the continued exploitation of the Naurn phosphate by a private British
company, the Pacific Phosphate Company Limited. At the same time the
Pacific Phosphate Company was aware that the cheap "at cost" pricing policy
proposed under the 1919 Agreement for the entry of phosphate rock to the
markets of Australia and New Zealand would cut into the production and
profits from their other resource on Ocean Island. Accordingly the Company
proposed to the Governments a complete sale of the relevant corporate
interests on both Nauru and Ocean Island.

46.  The sale was effected by an Agreement which commenced on 1 July
1920 (see Annexes, vol. 4, Annex 45). The Agreement was between King
George V represented in various capacities by the High Commissioner of
Australia, the High Commissioner of New Zealand, and the British Secretary
of State for the Colonies, and the Pacific Phosphate Company Limited. It
represented a sale of all the rights, assets and liabilities of the Company
directly to the three Governments for a sum of £3.5m. From 1 July 1920, the
company continued to mine the phosphate on Ocean Island and Nauru but
did so on behalf of the three governments.

47.  Then by way of an Indenture, dated 31 December 1920, between the
Pacific Phosphate Company, King George V, represented by the same
parties as in the previous above described Agreement, and three named
individuals Dickinson, Collins and Ellis, who  were the Commissioners
appointed under the Nauru Island Agreement, the Company and the
governments conveyed to the then present Commissioners all the various
undertakings and assets on Ocean Island and Nauru. (See Annexes, vol. 4,
Annex 46.)

48.  In 1922, the Laws Repeal and Adopting Ordinance 1922 (Nau) was
enacted. By section 3(1) of that Ordinance, German laws applicable on
Nauru ceased to apply. The British Phosphate Commissioners, thereby,
escaped any obligations created under German law in regard to restoration
or compensation with respect to any future mined land. It is not clear from
the presently existing knowledge of transactions relating to mined phosphate
land in the period 1906 to 1922 whether any acquired right subsisted to a
landowner by reason of the saving clause contained in section 3(2) of the
1922 Ordinance. Whatever the situation, there was no awareness by
Nauruan landowners of any rights they might or might not have had arising
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from the German law. For the text of the Ordinance see Annexes, vol4,
Annex 35. :

49.  The purpose of the 1919 Agreement was in simple terms to provide
the method by which Australia and New Zealand could obtain, with certainty
and over a long period, the cheapest possible phosphate for each country’s
growing agricultural industry. The intent was gradually to carve away the
core of an island 10 make the vast agricultural tracts of Australia and New
Zealand fertile -- "to make the desert blossom like the rose". (Albert Ellis,
Ocean Island and Nauru, Angus & Robertson, Sydney, 1935, p.89.)

Section 3. The Adrministration of Nauru and the Nauru Island Agreement

A. THE ADMINISTRATION OF URU

50.  The Administration of the Island in accordance with Article 1 of the
1919 Agreement was placed in the hands of an Administrator. Under Article
1, the first Administrator was to be appointed by Australia for a term of five
years; thereafter the three Governments were to decide on future
arrangements. In the event, as a result of an amendment to the Agreement
in 1923 and relatec arrangements between the three Governments, Nauru
was administered throughout the period of the Mandate and Trusteeship by
an Australian Admunistrator appointed by and exclusively subject to the
directions of the Australian Government.

51.  Owing to th2 unusual tripartite arrangement of the Mandate, there
was concern expressed in the initial stages of the administration of Nauru as
to the control that zould be exercised over an Administrator. Did he act on
instructions of the Government appointing him, or, in some way, of all three
governments, or of none of them? The matter was resolved by a
Supplementary Agreement concerning Nauru of 30 May 1923 (see Annexes,
vol. 4, Annex 28), which read in part as follows:

"IT IS HEREBY FURTHER AGREED betwcen the three Governments as
follows:-

1. All Crdinances made by the Administrator shall be subject to
confirmation cr disallowance in the name of His Majesty, whose pleasure in
respect of such confirmation or disallowance shall be signified by one of His
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Majesty’s Principal Secretaries of State, or by the Governor-General of the
Commonwealth of Australia acting on the advice of the Federal Executive
Council of the Commonwealth, or by the Governor-General of the Dominion of
New Zealand acting on the advice of the Executive Council of the Dominion,
according as the Admimstrator shall have been appointed by His Majesty’s
Government in London, or by the Government of the Commonwealth of
Australia, or by the Government of the Dominion of New Zealand, as the case
may be,

2. The Adminisirator shall conform to such instructions as he shall from
time to time receive from the Contracting Government by which he has been
appointed.

3. Copics of all Ordinances, proclamations and regulations made by the
Administrator shall be forwarded by him to the Contracting Government by
which he has been appointed, for confirmation or disallowance, and to the two -
other Contracting Governments for their information; and the Administrator
shall supply through the Contracting Government by which he has been
appointed such other information regarding the administration of the Isiand as
either of the other Contracting Governments shall require.

4, All such reports as are required to be rendered to the Council of the
League of Nations in virtue of Article 22 of the aforesaid Treaty of Peace or
otherwise shall be transmitted by the Administrator through the Contracting
Government by which he has been appointed to His Majesty’s Government in
lLondon for presentation to the Council on behalf of the British Empire as
Mandatory."

52.  The effect of this supplementary agreement as to confirm that the
Administrator was subject in his actions to the directions of the appointing
Government, In fact Australia was the confirming, instructing and reporting
Government in terms of the Supplementary Agreement of 1923 throughout
the period of the Mandate and Trusteeship.

53. In fulfilment of his tasks, the Administrator was given general powers
to make ordinances for the peace, order and good government of the Island
but, significantly, subject to the terms of the Agreement. (Article 1). The
only specific responsibilities given to the Administrator in the Agreement
were the education of children, the maintenance of a police force and the
establishment of courts, civil and criminal. All the expenses of this
operation, including the Administrator’s salary, were to be paid from the
sales of phosphates or other revenue on the Island (Article 2). None of the
partner governments would be called upon to pay anything toward the cost of
administering Nauru. In fact, the cost of purchasing the interests in Pacific
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Phosphate Company Ltd at £3.5m was treated as a loan to the
Commissioners, which was repaid to the three Governments yearly from the
receipts of phosphate. This was achieved through the establishment of a
sinking fund for the redemption of capital, with interest being paid on the
loan capital. (M. Wiliams & B. Macdonald, The Phosphateers, Melbourne,
Melbourne University Press, 1985, pp.140-141.)

B. THE POSITION OF THE BRITISH PHOSPHATE COMMISSIONERS

54.  The Nauru Island Agreement of 1919, in making provision for the
mining of phosphate, provided for the appointment by each partner
Government of one Commissioner: the three appointed were termed
collectively the British Phosphate Commissioners. Each Commissioner held
office during the pleasure of the Government by which he was appointed
(Articles 3 & 4).

55. The Agreement purported to vest title to the phosphate in the
Commissioners (Article 6). The Pacific Phosphate Company Limited was to
be compensated by the three governments, each contributing according to a
formula to be agreed upon (Article 7). In fact the formula was Great Britain
42%, Australia 42%, New Zealand 16%. That formula was also to be used in
the case of future capital requirements, distribution of profit, and allotment
of mined phosphate.

56. The Commissioners worked and sold the phosphate, but had to
dispose of it in acccrdance with the agricuitural requirements of the three
Governments, thus setting up a monopoly linked to a tied market.
Furthermore the Commissioners were to supply phosphate at a price no
higher than that recuired to cover working expenses, interest on cap1ta1 a
sinking fund for redemptlon of capital and any other charges -- in other
words, at cost price, including in those costs the costs of the administration of
the Island. There was no mention of royalties to the Nauruans, though they
might perhaps have fallen in the category of "any other charges". Any
production surplus 1o the needs of the governments was to be sold by the
Commissioners "at the best price obtainable". These would be surplus funds
and would be credited to the three Governments.



57.  Article 13 provided:

"There shall be no interference by any of the three Governments with the
direction, management, or control of the business of working, shipping, or selling
the phosphates, and each of the three Governments binds itself not to do or to
permit any act or thing contrary to or inconsistent with the terms and purposes of
this Agreement."

It was soon apparent that the Administrator had a very limited function,
certainly in relation to the mining industry. For example, in 1925, the first
Administrator acting in sympathy with the Nauruans, moved to proclaim an
Ordinance limiting the depth of mining. The Nauruans were already
disturbed at the extent of destruction. It was the view of the Administrator
that to limit the depth of mining to 20 feet would make the land easier to
reclaim. Pressure was immediately placed on the Governments by the
British Phosphate Commissioners in response to this interference by an
Administrator, and the Australian government took action not to confirm the
Ordinance. (See paras. 521-539 for a more detailed discussion on the issue.)
This was an early lesson that the British Phosphate Commissioners would
brook no interference with mining and could count on the support of the
Australian Government, to whom alone the Administrator was responsible.

58. The Commissioners held the view, supported by the three
Governments and particularly Australia, that the mining enterprise was not a
matter for report either to the Permanent Mandates Commission or to the
Trusteeship Council. The accounts of the Commissioners were never
revealed, even though repeatedly sought by the Trusteeship Council. (See
further paras.-543-559.) The Commissioners at first took the view that
matters relating to mining were not relevant to the mandate: later, when
pressed, they resisted presenting full accounts on the basis that Ocean Island
was an inseparable part of the enterprise and that Nauru accounts could not
be separated out. The advent of the Visiting Missions in the trusteeship
period flushed out more information, but this was still limited both in
quantity and scope.
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C. THE CONCERNS OF THE UNITED STATES AND AUSTRALIA’S RESPONSE: THE BAILEY
QPINION

59.  The Nauru Islar.d Agreement 1919 sat uneasily within the concept of
the Mandate. Before the mandate administration was even under way, the
United States, attempted to modify the system by its independent efforts.
The mandate system, whilst supported by the United States in principle, was
not accepted by that country in respect of "C" class Mandates. Moreover the
United States, although a Principal Allied and Associated Power in terms of
the Treaty of Versailles, had not ratified that Treaty.

60. Following lengthy correspondence between Great Britain and the
United States ("Economic Rights in Mandated Territories" (Cmd. 1226,
1921)), the United States eventually put before Great Britain in 1923 a Draft
Convention concerning the Territory formerly the German Protectorate of
South West Africa, the Island of Nauru and the former German island
possessions in the Pacific Ocean South of the Equator other than the Island
of Nauru and former German Island of Samoa (Australian Archives, ACT,
CRS A989, Item 44/735/321/4; Annexes, vol. 4, Annex 67). Article 8 of The
Draft Convention provided:

"Concessions having the character of a general monopoly shall not be granted.
This provision does not affect the right of the mandatory to create monopolies of
a purely fiscal character in the interest of the territory under mandate and in
order to provide the territory with fiscal resources which seem best suited to the
local requirements or, in certain cases, to carry out the development of national
resources, either Jirectly by the State or by a controlled agency, provided that
there shall result therefrom no monopoly of the national resources for the benefit
of the mandatory and its nationals, directly or indirectly, nor any preferential
advantage which shall be inconsistent with the cconomic, commercial and
industrial equality hereinbefore guaranteed.”

61.  This was an attzmpt to give the United States the benefit of the equal
treatment article contained in the class "B" mandates. The Draft Convention
and the submissions ¢f the United States met with stiff resistance from the
partner Governments, and were strongly and successfully opposed at the
Imperial Conference in 1923. The Secretary of State made the position of the
United States clear when he wrote to the British Minister, Earl Curzon, on
20 November 1920, in the following terms:




"I need hardly refer again to the fact that the Government of the United States
has consistently urged that it is of the utmost importance to the future peace of
the world that aliea territory, transferred as a result of war with the Central
Powers, should be held and administered in such a way as to assure equal
treatment to the commerce and to the citizens of all nations. Indeed, it was in
reliance upon an understanding to this effect, and expressly in contemplation
thereof, that the United States was persuaded that the acquisition under mandate
of certain enemy territory by the victorious powers would be consistent with the
best interests of the world,

The establishment of the mandate principle, a new principle in international
relations, and one in which the public opinion of the world is taking a special
interest, would seem to require the frankest discussion from all pertinent points
of view. It would seem essential that suitable publicity should be given to the
drafts of mandates which it is the intention to submit to the Council, in order that
the fullest opportunity may be afforded to consider their terms in relation to the
obligations assumed by the Mandatory Power and the respective interests of all
Governments which are or deem themselves concerned or affected.”

(Correspondence, "Economic Rights in Mandated Territories” (Cmd. 1226) p.8.)

62. The United States was not successful in negotiating bilateral
arrangements with respect to the "C" class mandates, except in the case of
Yap which was a Japanese mandate. (Prime Minister's Department
Confidential Memo, "Territory of New Guinea -- Treatment of Foreigners &
Foreign Interests”, 31 March 1923, Australian Archives ACT, CRS A989,
Item 44/735/321/4.) Nevertheless, its attempt to secure most-favoured-
nation treatment and to prohibit monopolistic concessions by the Mandatory
in "C" class mandates was a continuing issue. When the issue of the transfer
of Nauru to the trusteeship system arose in the latter stages of the Second
World War, it was clear that a careful strategy would have to be adopted to
meet the expected opposition from the United States. It was in this context
that Sir Kenneth Bailey, the Secretary of the Commonwealth Attorney-
General’s Department, in a secret minute in January 1944 to the Australian
Attorney-General carefully reviewed the contretemps with the United States
concerning the "C" class mandates (Pacific Conference Papers, January 1944,
U.S. Interest in "C" Mandates, Australian Archives: ACT, CRS A989, Item
44/735/321/4; see Annexes, vol.4, Annex 57). At the conclusion of the
minute he set out at the following propositions:

"a) As a matter of strict law, the disposition of the former German colonies
required the unanimous assent of the Five Principal Allied and
Associated Powers;
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b) It is uncertain whether, in point of law, all five powers did assent in 1919
to the allocation to Australia and New Zealand of the Islands over which
they now hold a Mandate; but that point is not of practical significance;

<) The United States has never given its assent to the text of the Mandates
issued by the Council of the League;

d) The United States may probably be regarded as having waived for
practical purposes any claim that the Mandates issued have never had
any valid operation at all; but

e) As a matter of practical politics, and having regard to the position of the
United States as one of the Principal Allied and Associated Powers, any
claims bty the United States for an alteration of the Mandate or for
securing special rights for citizens of the United States would have to be
discussed on their merits."

These propositions carefully moved the debate away from the legal point of
"unanimous assent" vvhich was required in 1919, to the practical politics of the
day in 1944. The difficulties that confronted Australia in the change from
Mandate to Trusteeship are outlined in paragraphs 110-116 below.

L. THE PERMANENT MANDATES COMMISSION

63. At the first session of the Permanent Mandates Commission, the
Secretary to the Coramission also made a general statement on the mandates
question. Inter alia, M. Rappard said:

"The Mandatory Powers had assumed a responsibility similar to that of a
guardian with respect to his ward, The interests of the natives were therefore of
primary importance and the rights of all the members of the League must always
be respected. It was in order to complete the League of Nations by a work of
pacification that these Colonies were entrusted to certain Powers, subject to their
securing equal opportunities for the trade and commerce of all the Members of
the League, and subject, also to their being responsible to the League. Great
moderation was exercised in this regard, the Mandatory Powers were only
obliged to submit to the Council a single annual report on their administration.”

(League of Nztions, Permanent Mandates Commission, Minutes, 1st Session,
1921.)

64. At its- next session the Permanent Mandates Commission of the
League gave its iaitial consideration to the Mandate for Nauru. The
Secretary of the Commission stated that the League of Nations could only
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recognise the British Empire as the true Mandatory in international law.
(League of Nations, Permanent Mandates Commission, Minufes, 2nd Session,
1922, p.38.) This was reaffirmed by a member of the Permanent Mandates
Commission, M. Orts, who said the Commission could only recognise as such
the power designated in the Mandate -- namely His Britannic Majesty,
otherwise the British Empire. (id., p.46.) But Mr Ormsby-Gore, the British
representative on the Commission, took the view that for practical purposes
Australia was the Mandatory Power and regarded itself as such. He
reminded the Commission that there was no Government of "The British
Empire" as such, and that it was presumably for the British Empire to choose
one of the constituent Governments to administer the Mandate. (id., p.46.)
The Chairman then raised the problem of rotation of Administrators
foreshadowed in Article 1 of the 1919 Agreement. (id., p.47.) As has been
seen, throughout the period of the Mandate, Australia alone appointed the
Administrator and reported to the Permanent Mandates Commission.

65. At the same session of the Commission, serious doubts were raised as
to the way in which the 1919 Agreement related to the Mandate. The very
nature of the British Phosphate Commissioners was considered by M. Orts to
be a derogation from the principle of economic equality. (League of Nations,
Permanent Mandates Commission, Minutes, 2nd Session, 1922, p.37.) The
1919 Agreement, although known to the Secretary of the Commission, had
not been officially communicated to the League of Nations. In considering
the situation of the indigenous inhabitants, the Commission sought
information as to what plans the Mandatory had for the indigenous
population upon the exhaustion of the phosphate deposits. (id., p.48.)

66.  After considering the Australian report and hearing the
representative of Australia, Sir Joseph Cook, the General Report for 1922 of
the Mandates Commission on "C" mandates made the following observations
to the Council of the League:

"This tiny island which is hidden in the vast extent of the Pacific, has only about
2,000 inhabitants. TIts sole wealth -- and it is considerable -- consists in vast and
rich deposits of phosphates. The Mandate for this island was conferred by the
Principat Allied and Associated Powers upon the British Empire, which delegated
the working of this mineral wealth to Australia, Great Britain and New Zealand.
These three Governments have devolved upon Australia the responsibility for the
administration for a first period of five years. From information supplied by the
Mandatory Power, the Commission finds ground for fear that the fundamental
principle of the institution of Mandates may, as regards its application to this



island, be prejudiced in two ways. It fears on the one hand that the material
wealth of this island and the small number of its inhabitants may induce the
mandatory Powers to subordinate the interests of the people to the exploitation
of the wealth. [t is, therefore, not without deep concern that it considers the
question whether the well-being and development of the inhabitants of this island,
which, in the words of the Covenant ‘form a sacred trust of civilisation’, the
accomplishment of which it is the Commission’s duty to safeguard, are not in
danger of being :ompromised.

It is moreover, concerned with the consideration of the question whether the
mandatory Power, by reserving the ownership and exclusive exploitation of the
resources of this territory to itself, bas brought its policy into true harmony with
the requirements of the Mandate which, in accordance with the Covenant, it
should exercise on behalf of the whole League of Nations,”

(League of Nations, Permanent Mandates Commission, Minutes, 2nd Session,
11th Meeting, 1922, p.55.)

67. In discussions on Australia’s Second Report, M. Rappard reminded
the Commission thzat according to the terms of the Covenant, the Mandate
was a system of tutelage and that tutelage implied a disinterested activity.
(League of Nations, Permanent Mandates Commission, Minutes, 3rd Session,
1923, p.56.) Sir Frederick Lugard commented that if the principle of
disinterestedness were abandoned, there would in reality exist a disguised
form of annexation. (id., p.56.) M. Orts believed that the principle of
disinterestedness would involve a condemnation of the system in force in
Nauru, and possibly of the exploitation of the phosphate in the Pacific
Istands. (id., p.57.) The Commission, after debate, adopted the following
declaration of principle.

"It would be cantrary to the spirit of disinterestedness which is the characteristic
of the system of mandates for a mandatory state to creaie, under cover of its
mandate, in the territory entrusted to it for administration, a Government
enterprise of an industrial or commercial character, the profits of which were
credited to the central budget of the Mandatory State.”

(League of Nations, Permanent Mandates Commission, Minures, 3rd Session,
1923, p.59; Annexes, vol. 4, Annex 24.)

68.  The Mandatory had set up a state monopoly, the effect of which was
to prevent other League of Nations members gaining access to the phosphate
reserves, or, access to the fruits of the production. The phosphate production
resulted in sales in Australia and New Zealand, with a little to Great Britain,
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at markedly preferential rates in relation to the world market price. (League
of Nations, Permanent Mandates Commission, Minutes, 22nd Session, 1932,
p-45; id., 23rd Session, 1933, p.3.) This was not only strongly objected to by
the United States (see paras. 60-62) but also created a sharp diplomatic
exchange with France, when Australia and New Zealand, through the British
Phosphate Commissioners, refused to import phosphate from the French
Pacific Island of Makatea in 1934.

69.  With the increase in production at Nauru in the late 1920s and early
1930s the need for the British Phosphate Commissioners to buy
supplementary supplies of phosphate from La Compagnie Frangaise des
Phosphates de L’Oceanie at Makatea, French Polynesia, for the Australian
and New Zealand markets, was at an end, particularly as that phosphate had
to be bought at the established world market price. This situation produced
a strong diplomatic reaction from the French Government. The diplomatic
note from the French Ambassador in London to the British Foreign Office
(Public Records Office, London: Dominions Office 140/258) is set out in
Annexes, vol. 4, Annex 75.

70.  In that note, the French Government reiterated the United States
objection at the lack of an "open door". But it took the matter further,
criticising the manner of administering the Mandate on the basis that it was
contrary to the principle implicit in a mandate for the mandatory powers
directly to profit from it, particularly at the expense of the subjects and
intended beneficiaries of the Mandate:

"En s’accordant un régime de faveur pour Pachat des phosphates nécessaires a
leur agriculture, te Royaume-Uni, L’Australie et la Nouvelle-Z£lande tirent du
mandat un profit direct, ce qui cst manifestement contraire aux principes selon
lesquels doit d’exercer la gestion de la puissance mandataire. 1l y a 13 une
subvention indirecte dont bénéficient les trois Gouvernements, & la charge du
territoire sous mandat.”

(Public Records Office, London: Dominions Office 140/258; Annexes vol. 4,
Annex 75.)

71.  Between 1922 and 1939, with improved production techniques and
greater demand in both Australia and New Zealand, the annual export
tonnage of phosphate rock grew from 182,170 tons in 1922 to 932,100 tons in
1939. The total exported for that period was more than 7 million tons. It
had become clear to the Permanent Mandates Commission that a



considerable degree of destruction was being wrought on the Island. But this
was even clearer to the indigenous Nauruans who were able to witness during
the Mandate period the extraordinary damage being done to their land.

72.  The Permanent Mandates Commission addressed the matter of
mining in the presence of the Australian accredited representative on a
number of occasions during the review of the Annual Report of Australia
between 1935 and 1939.

73.  In 1935, in answer to a question in the Permanent Mandates
Commission whether the Phosphate Commissioners were obliged to return
lands in a state fit for agriculture, the Australian reply was that there was
"apparently" no obligation to put the lands in a cultivable state before
returning them to the native owners. (League of Nations, Permanent
Mandates Commission, Minutes, 29th Session, 3 - 18 Jan. 1935, p.35.)

74.  In 1936, M. Rappard asked whether there was any danger within the
foreseeable period that the phosphate deposits would be exhausted, so that
the inhabitants would be deprived of their means of subsistence. This was
believed to be a furdamental problem. The Australian representative
replied that land was generally classified either as phosphate bearing or as
coconut land. When phosphate land had been worked out and returned to its
owners it was classified as coconut land. It was possible that in the future the
production of copra would become an industry of the island, but whether it
would be sufficient to support the population he was not in a position to say.
M. Rappard in response indicated that even on the most optimistic estimate
the population was unlikely to be able to live on the proceeds from copra
exports. (League of Nations, Permanent Mandates Commission, Minutes,
29th Session, 27 May - 12 June 1936, p.33.)

75.  In 1937, noting the substantial increase of the exports of phosphates,
the Commission again drew attention to the question of the area which
would be available for native habitation or cultivation and expressed concern
about what would happen when the deposits were exhausted. On this
occasion, the Australian representative indicated that there was a fertile
section surrounding the island in which there was ample accommodation for
a much larger population than the present total of inhabitants, and that it was
hoped that this fertile section of some 1,200 acres would in fact produce
more food bearing trees and food. The Australian representative also
indicated that one should not fear the exhaustion of deposits, for the former
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Administrator had indicated on his calculations in 1928 an estimated life for
phosphate deposits of 300 years. Nevertheless the Permanent Mandates
Commission again asked the Australian representative how soon worked out
phosphate land would become fit for use as agricultural land. The Australian
representative said that he was unable to say with any certainty, but that
these areas were entirely uninhabited and very little used by the natives. He
added that the worked out fields would not in the ordinary course be able to
be put into a fit state from agriculture but that in the course of time there
would be some plant recolonisation. (League of Nations, Permanent
Mandates Commission, Minutes, 31st Session, 31 May - 15 June 1937, pp. 50-
51.)

76. In 1938 the Australian representative, on the basis of a recalculation
of phosphate land, said that estimates of reserves of phosphate were
probably pure speculation, but that the previously stated figure of 300 years
should be reduced to 230 or 240 years. He also stated that some land had
been returned to the land owners but this was uninhabitable and not fit for
agriculture. The phosphate area was waterless, uninhabited and little used by
Nauruans. However in answering a question on food crops in which he had
indicated that it was possible, particularly on the fertile land, for the growth
of local foods and fruit, he added that it was still an open question whether
worked out land could be made fit for cuitivation. (League of Nations,
Permanent Mandates Commission, Minutes, 34th Session, 8-23 June 1938, pp.
19-20.)

77.  In 1939, the new Australian representative before the Permanent
Mandates Commission, Mr. J.R. Halligan was asked questions about living
space, the duration of phosphate depasits, and the use of mined-out land.

"Mlle. Dannevig asked whether there was sufficient room left on the island for the
native population.

Mr. Halligan pointed out that Nauru was an island with a circumference of some
twelve miles. The outer rim was formed by a coral reef which was exposed at low
tide. Then came a beach and a strip of fertile land some 200 to 800 yards wide
running up to a plateau in the centre of which the phosphates were deposited.
The natives lived on the fertile strip where they had sufficient accommodation
and were able to grow their crops of coconuts and pandanus palm.

M. van Asbeck recalled the question asked by the Chairman at the thirty-fourth
session as to whether worked-out land was permanently unsuited for cultivation
of any kind. Was any more recent information available on that point?
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Mr. Halligan referred to the photographs contained in the annual report for 1926,
which showed that the removal of phosphate deposits left pinnacles of coral
exposed which were obviously unsuitable for cultivation.

Count De Penha Garcia asked whether the Administration had made any
calculation of the prabable duration of the phosphate deposits.

Mr. Halligan replied that several rough estimates had been made of the probable
life of the phosphate fields. Much would depend on the depth of the deposits and
the rapidity of working. At the present rate of output, it could be calculated that
the deposits would probably last up to eighty or even to a hundred years."

{League of Nations, Permanent Mandates Commission, Minutes, 36th Session, 8-
29 June 1939, p.166, 169, 170.)

78.  Clearly the Australian administration had not analysed with any
clarity the situation facing the Nauruans at the point of the exhaustion of the
phosphate fields, nor had the Administration shown any concern over the
state of the worked-out land upon its return to the landowner, The answers
to the Commission’s queries display inconsistency and little appreciation of
the growing problems for the Nauruans of increasing population, lack of
domestic foodstuffs, water, and the diminution of viable land area.

79.  The last year of phosphate production before the Japanese occupation
was 1941, Thereafter there was no further mining until after the conclusion
of World War I1.! Expcrt of phosphate rock was to be resumed in 1947,

! Following the outbreak of World War II, there was no further reporting with respect to Nauru to the Permanent
Mandates Commission after the 26th Session in 1939, The next time that Nauru was reported on was to the
Frusteeship Council in 1948 following the conclusion of the Trusteeship Agreement in 1947. There was thus almost
a decade without supervision which included the Japanese occupation. No mining took place between 1941 and
1947,
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PART 1
CHAPTER 3

THE LANDS ORDINANCES

Section 1. Land Rights and Mining Rights under the 1919 Agreement

80.  Crucial to the requirements of the British Phosphate Commissioners
was access to the phosphate. The arrangements governing the Pacific
Phosphate Company access were outlined in paras. 45-48, 55. But now there
was established a state monopoly organisation owned by the Administration
under the 1919 Agreement. Already Article 6 of that Agreement had
purported to vest title to the phosphate deposits on the Island of Nauru:

"The title to the phosphate deposits on the island of Nauru and to all land,
buildings, plans and cquipment on the island vsed in connexion with the working
of the deposits, shall be vested in the Commissioners.”

Article 7 further provided that:

"Any right, title or interest which the Pacific Phosphate Company or any person
may have in the said deposits, land, buildings, plant and equipment (so far as such
right, title and interest is not dealt with by the Treaty of Peace) shall be converted
into a claim for compensation at a fair valuation,”

81.  In fact, compensation in relation to rights to deposits and plant and
equipment was finally negotiated by the three governments with the Pacific
Phosphate Company at a figure of £3.5 million.

82.  The Nauru Island Agreement paid no regard to questions relating to
Nauruan land ownership or any customary law existent in Nauru with respect
to the extent of ownership. The Nauruan people do not figure in the
Agreement, and certainly were not consulted before or after its conclusion,



83.  Article 6 might be read as an expropriatory provision of both
phosphate deposits and the land within which these deposits are present. But
there was in existence an established individual land ownership system in
relation to all land areas of the island. This had been recognised by the
German Colonial Government and been recorded by it in a register.
(Grundbuch Marschall-inseln und ‘Nauru, Australian National Library,
Canberra.} It would, therefore, have been difficult, if not catastrophic, for an
incoming administration to carry out an expropriation of private land.

Section 2. The Lands Ordinance 1921 (Nau)

84.  One of the first acts of the Administrator was to proclaim the Lands
Ordinance 1921 (Annexes, vol. 4, Annex 34). Under the Ordinance land
could not be leased or sold without the consent in writing of the
Administrator; if any such action were taken without consent of the
Administrator, it would be absolutely void and of no effect.

85.  So far zs leasing was concerned, land could be leased for such periods
as the Administrator approved. But the leasing regime had two arms, the
one relating to phosphate-bearing lands, and the other to non-phosphate
bearing lands. It was a matter solely for the Administrator to determine what
lands were to be classed as phosphate-bearing.

86.  The use of the concept of the lease is unusual. Not only did the
Ordinance require the Administrator to consent to any lease of phosphate-
bearing lands; it also stipulated the terms of any such lease. In practice,
there was no semblance of the right of an individual Nauruan to bargain, and
from 1927 (as a result of the Lands Ordinance 1927) the Commissioners had
the unlimited right to "lease" phosphate-bearing land. Thus the terminology
of leasehold was used to bring about an effective "taking”" of the Nauruans’
land,

87.  Phosphate-bearing lands could only be leased to the British Phosphate
Commissioners for a period terminating not later than 31st March 2000.
That date coincided with the termination of the original concession of Jaluit
Gesellschaft. In return for the "lease”, the British Phosphate Commissioners
paid to the landowner a lump sum at the rate of £20 per acre and a royalty on
all phosphate shipped at the rate of threepence per ton. Twopence of this
royalty was paid to the landowner, and one penny to the Administrator to be
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placed in the Nauru Royalty Trust Fund. All trees-and shrubs on phosphate-
bearing land thus "leased" became the property of the British Phosphate
Commissioners, and could be disposed of as the British Phosphate
Commissioners deemed fit.

88. By contrast, the lease of non-phosphate bearing land was subject to
the approval of the owner as well as the Administrator, and there was no
restriction on the persons to whom such land could be leased. The
conditions of the lease were laid down. There was to be an annual rental at a
rate of 25 shillings per acre. Trees and edible fruits were to remain the
property of the lessor, who in the daylight hours had the right to enter that
land and pick the fruits. The lessor was not able to remove trees without the
consent of the Administration. When removal was permitted, compensation
was to be awarded the lessor according to a schedule of particular species of
trees.

89.  There was a marked difference between the two classes of land.
Approximately four-fifths of land on Nauru was phosphate-bearing, and this
was now subject to a monopolistic legal regime for the purpose of mining.
This was to be compared with non-phosphate bearing land where the
Administration saw the wisdom of attempting to protect the important and
productive fruit bearing trees.

Section 3. The Lands Ordinance 1927 (Nau)

90.  Upon the arrival of a new Administrator in Nauru in 1927, one of his
first acts was to produce amendments to the Lands Ordinance 1921: Lands
Ordinance Amendment Ordinance 1927 (Annexes, vol. 4, Annex 36). The
effect of these amendments was to tighten the hold of the British Phosphate
Commissioners, both as to phosphate-bearing lands and non-phosphate
bearing lands. Apart from the Administrator continuing to determine what
lands were to be classed as phosphate-bearing, the major powers of decision
were now to be left to the British Phosphate Commissioners.

91. Under the amendments, the Commissioners had the right both to
lease any phosphate-bearing land, to mine the phosphate thereon to any
depth desired, and to use or export such phosphate. This removed the need
for approval by the Administrator under the 1921 Ordinance. The reference
to depth overcame the attempt by the former Administrator to limit depth by



an Ordinance in the previous year, which ordinance had been disallowed by
the Australian Government. Where the Commissioners either wanted to use
or stockpile phosphate, this could be done without the need 1o pay royaity.
Royalty was only paid for material which was actually exported.

92.  The British Phosphate Commissioners retained the right to remove
trees on leased phosphate-bearing land, but now obtained the right, with the
approval of the Administrator and landowner, which approval was not to be
unreasonably withheld, to remove any trees on any other phosphate-bearing
lands which the British Phosphate Commissioners required in connection
with their operations.

93.  Additionally, the British Phosphate Commissioners gained a right of
way over any unworked, partly worked or worked-out phosphate bearing land
required by the Commissioners for their operations, again with the approval
of the Administrator and landowner, which approval was not to be
unreasonably withheld.

04, In return for the lease, the British Phosphate Commissioners were to
pay pro rata forty pounds per acre as a lump sum and a royalty in total of
seven and one-half pence, of which four pence was to be paid to the
landowner, one and a half pence to the Administrator towards the Royalty
Trust Fund, and the remaining two pence to a new Nauruan Landowners
Royalty Trust Fund. This latter fund was to be invested for twenty years, at
the end of which time the interest accrued was to be paid half-yearly to the
land-owner or his or her successors in title, with the capital remaining
invested.

95.  So far as non-phosphate bearing lunds were concerned, these could, in
accordance with the régime created by the 1927 Ordinance, only be leased to
the British Phosphate Commissioners. The British  Phosphate
Commissioners were given the power to remove trées upon payment of
compensation, based on a schedule of particular species. The rental for this
land was fixed at the rate of three pounds per acre per annum.

96. There was another provision in the Ordinance that as soon as
practicable all worked-out land not required for or in connection with the
operations of the British Phosphute Commissioners was to revert to the
landowners concerned. This was u matter of some contention for it was left
to the British Phosphate Commissioners 1o determine the precise modalities
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of its application. There was some concern that land was not returned "as
soon as practicable". Any land so returned was neither cultivable nor
habitable and for all practical purposes useless, See Annexes, vol. 2,
Photographs 2-5,

Section 4. Impact of the Lands Ordinances

97.  Against the background of the 1919 Agreement, the two Lands
Ordinances were clear evidence both of the power and direction of the
British Phosphate Commissioners and the Governments behind them. There
was no bargaining power left to the Nauruans -- the more so when the
Administrators, by direction or otherwise, gave their support to the
development of the mining venture. It is true that Griffiths, as Administrator
between 1921 and 1926, made some sort of stand, but he was quickly
defeated by an Australian Government which would not entertain
interference with the main purpose of administering Nauru, the mining of
phosphate. (See further paras. 521-539 for a more detailed account of the
dispute over the Lands Ordinances.)

98.  The 1919 Agreement and the 1921 and 1927 Ordinances represented
the sheet anchor of Australian administration of the phosphate industry on
Nauru until the time of independence. Throughout the period of Australian
administration up to independence in 1968, the Ordinances remained in
force, except for some amendments to the rates of rental and royalty. (See
Annexes, vol. 4, Annex 38.) At no time did the "lease rental" bear any
equitable relationship to the damage done to the land, and in the case of
phosphate-bearing land all that was available was a small lump sum payment.
A "royalty" was paid but it was not based on any relationship to the worth of
the phosphate extracted and was regarded by the Australian Government as
a gratuitous payment, if not as illegal. (See, e.g., General Assembly Official
Records, 8th Session, Supplement No.4 (A/2427), p.199; Nauru Talks 1965,
p.19 (Annexes, vol. 3, Annex 2.) The "lease" was effectively a form of
expropriation: what was handed back to the landowner by the British
Phosphate Commissioners was, without rehabilitation, a worthless shell of
what had been conveyed by lease.

99.  The Nauru Island Agreement and the Lands Ordinances remained in
force even after the Nauru Act 1965 (Cth). Section 26(c), (d), (e) of that Act
specifically excluded matters relating to phosphate mining and its operation
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from the oversight of the Legislative Council: see para. 151 below. Similarly,
Articles 2 to 14 of the 1919 Agreement remained intact: the Nauru Island
Agreement 1919 as such was not terminated until 9 February 1987 (see para.
470 below).

100. The effect of the legal regime which combined a single minded state
monopoly, and ever increasing demand for phosphate meant the systematic
destruction of the Nauruan environment, a process which threatened to
engulf all but the narrow coastal rim of the Island. When it was eventually
realised by Australia that the so-called "fertile” coastal strip was not sufficient
to sustain a growing community whose previous total land area would
eventually be reduced by four-fifths, the strategy adopted was to seek to
remove the community from their home, rather than to rehabilitate the
worked-out lard. This had also been the final outcome determined for the
neighbours of Nauru, on Ocean Island (Banaba), by a colonial government
not subject to the international duties imposed by a mandate or trust. (See
Tito v. Waddell (No. 2) [1977] 3 All E.R. 129.)
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PART I
CHAPTER 4

FROM THE SECOND WORLD WAR UNTIL INDEPENDENCE

Section 1. The Japanese Occupation

101. Even before Japan’s entry into World War II, Nauru had already been
the scene of an attack by an armed German vessel on 27 December 1940,
which caused considerable damage to the loading plant. As a result the
Australian War Cabinet determined to erect fortifications on Nauru for the
protection of the phosphate trade (Minute & Agenda for 16 January 1941,
AWM 52, ALF. and Militia Unit War Diaries, 1939-45, Item No. 567/2/1:
Defence of Nauru and Ocean Island.) That decision was communicated to
New Zealand and the United Kingdom. It was recognized, however, that
protection of the phosphate trade of both Nauru and Ocean Island (Banaba)
would be virtually impossible once Japan entered the war. (Prime Minister’s
Cablegram 21.5.41, AWM 52, ALF. and Militia Unit War Diaries, 1939-45,
Item No. 567/2/1: Defence of Nauru and Ocean Island.) As a result,
Australia decided to evacuate most European personnel and carry out
demolition of the phosphate installations (Cablegram 9 August 1941, AWM
52, A.LF. and Militia Unit War Diaries, 1939-45, Item No. 567/2/1: Defence
of Nauru and Ocean Island).

102.  In December 1941, Japanese air attacks began and on 23 February
1942, the main evacuation of Europeans and Chinese took place. Only seven
Europeans remained, including the Administrator and Medical Officer.
Japan occupied Nauru with naval forces on 24 August 1942.

103. It was the intention of the Japanese to mine the phosphate and to ship
it 1o Japan for their own agricultural purposes. This was thwarted, however,
by demolition of the cantilevers and much of the phosphate installations by
Australia in the period immediately before the Japanese occupation.
Whatever remained intact was subsequently destroyed by incessant Allied
bombing.




104. The Japanese brought in a large number of foreign workers,
particularly Koreans, and in 1943 transported two thirds of the Nauru
population to the island of Truk (31st/51st Battalion, AIF, War Diaries,
History of Japanese Occupations of Nauru) in Micronesia, where they were
used in forced labour.

105. 'The personal diaries of Patrick Cook (31st/51st Battalion, AIF, War
Diaries, Sept. 1945, Appendix W) a Nauruan, reveal the extent of damage
wrought by the United States’ bombing of the Island. Generally this was a
daily occurrence, its purpose to prevent the newly built airfield and the
phosphate works from operating. In the result, no phosphate was exported
from Nauru during the Japanese occupation.

106. At the end of the war in September 1945, Naurn was in a state of
chaos (31st/51st Battalion, AIF, War Diaries, History of Japanese
Occupations of Nauru). Very considerable damage had been done to both
housing and mining installations by allied bombing. The Nauruan population
of the island at that time constituted only 591 individuals. The Nauruans on
Truk were repatriated to Nauru on 31 January 1946 -- a date which was
thereafter of great importance to Nauruans, and which was to become the
day set for independence. Approximately one third of the total Nauruan
population had been lost during the war (Australian Archives, ACT, CRS
AS518, Item T&00/1/2; and generally on the Japanese occupation see N.
Viviani, Nauru. Phosphate and Political Progress, Australian National
University Press, Canberra, 1970, chapter 5).

Section 2. The Transition to Trusteeship

107.  Albert Ellis, the discoverer of phosphate on Nauru, stated that upon
the cessation of hostilities the word "shambles" was an appropriate term for
Nauru. (A. Ellis, Mid Pacific Outposts, Brown & Stuart Limited, New
Zealand, 1946, p.64.) The industrial works had been largely demolished, and
little or nothing was most of the Nauruan villages. Owing to the fall in the
numbers of Nauruans, the returning Australian administration did not have
as large a task as it may otherwise have had in providing housing and
employment. But the difficulties confronting the Nauruan community were
not made easizr by the acute population loss. Dr. Viviani (N. Viviani, Nauru.
Phosphate and Political Progress, pp.89, 182) sets out the demographic
situation. In 1948, the Nauruan population between 16 and 60 years was only
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737 persons (405 male, 332 female). This had two significant resulis,
Although the percentage of Naurnan males above the age of 16 employed in
Nauru was always about 90%, the requirements of the phosphate industry
were such that considerable numbers of foreign workers were required. The
numbers of migrant labourers equalled or nearly equalled the total number
of indigenous Nauruans. Phosphate mining to the present day has required
the importation of considerable numbers of overseas workers. The other
ramification was the sad reduction in numbers of senior Nauruans, people of
experience and leadership. It was not hard, therefore, for the Administration
to treat the community in a rather offhand manner.

108. In fact, disenchantment with Ridgway, the first Australian
administrator appointed after the War, was widespread amongst the
Nauruvans. It arose fundamentally from the Administration’s policy of
concentrating its reconstruction efforts on works associated with the British
Phosphate Commissioners. The Nauruans felt neglected, particularly in
areas of housing and education. At this point, there was no secondary
education available on Nauru. At the same time, Ridgway put forward a
plan for distribution of royalties by virtue of a community based arrangement
which cut across the customary system of individual land ownership in Nauru.
(See the statement by Head Chief Hammer DeRoburt (Appendix 1 of this
Memorial, para. 6) where he asserts that Ridgway was urged on in this by the
British Phosphate Commissioners.) The Nauruans regarded the supervision
and attitudes of Ridgway as high handed, arrogant and contemptuous. The
Council of Chiefs complained first to a visiting Department of Territories
Officer, then wrote to the Australian Minister for Territories, E.J. Ward, and
finally sent a petition to the Trusteeship Council. All this produced a visit by
the Acting Minister for Territories, Cyril Chambers, who persuaded the
Chiefs to withdraw their petition. (Detudamo to Ward 1 October 1948,
Australian Archives, ACT, CRS AS18 Items AV 118/12, AV 118/6(3).)
Ridgway’s term was not renewed.

109.  But controlling Nauruan dissent was not the main concern of the post-
war Administration. Amongst the Partner Governments, there was some
disagreement about the formulation of a Trusteeship Agreement. Provision
for such agreements was included in Chapiers XII and XIHI of the United
Nations Charter. Nauru presented its share of problems, with the continuing
concern about the monopoly position of the British Phosphate
Commissioners under the Nauru Island Agreement of 1919. For that reason,
there was a delay in submitting a draft Trusteeship Agreement to the
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General Assembly, Because of its delicacy, it was politic to await the
formation of the Trusteeship Council with its "specially qualified persons’,
and to negotiate with that body before confronting the General Assembly.
(Department of External Affairs, Canberra to Dunk, Australian
Representative, London, Australian Archives, ACT, CRS AS5S18, Item
023/2/2(1).)

110. At first, and consistently with its attitude in 1919, Australia sought to
eliminate the partners and assume total control of the Administration,
though withou: affecting the position of the British Phosphate
Commissioners. New Zealand expressed fears at the consequences of this
move. (UK High Commission to Dominions Office, 22 November 1945,
Great Britain, Public Records Office, London, Dominions Office 35/1931,
WR213/8/1.), and sought support from the United Kingdom "if Australia
attempts to force the issue”. (UK High Commission, Wellington to CRO, 11
July 1947, Great Britain, Public Records Office, London, Dominions Office
35/3829, U2976/2.) Faced with these objections Australia abandoned its bid
for a sole trusteeship.

111.  The issue of the continnance of the existing mining arrangements in
the light of Article 76(d) of the United Nations Charter was a matter of some
controversy between the three Governments. Article 76, besides stating the
object of promoting the political, economic, social and educational
advancement of the inhabitants of trust territories, also embraced the "open
door" policy of the mandate system. In particular it required the
administration of trust territories to be carried out in such a way as "to ensure
equal treatment in social, e¢onomic and commercial matters for all members
of the United Nations and their nationals". The difficulty was expressed in
the following terms in the initial briefing paper on the issue:

"Although the ‘cqual treatment’ in economic and commercial matters referred to
in the Charter is subject to the general obligation to promote the advancement of
the inhabitants, it may be difficult to maintain successfully that the exclusive right
of exploitation and distribution of phosphate in Nauru can be justified solely on
the ground that it is necessary in the interest of the Nauruan natives.”

112.  The British Government was acutely aware of the problem, given its
varied colonial interests. The interests of Australia and New Zealand
focused on the maintenance of the phosphate monopoly, which assisted them
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to a much greater degree than the United Kingdom. A United Kingdom
minute put it succinctly:

"It is clear that a draft that did not pay homage to Article 76(d) of the Charter
would stand little chance of being approved by the Assembly. 1if, therefore, it
becomes clear that the Nauruan Agreement is irreconcilable with Article 76(d),
the matter will resolve itsell into a clear question whether or not Nauru should be
placed under Trusteeship.”

(Minute by Costly-White, 5 November 1946, Great Britain, Public Records
Office, London, Dominions Office 35/1114, G158/61.)

113. Australia responded to the situation by suggesting that the Nauru
Island Agreement was covered by Article 80 of the United Nations Charter.
At the time there was a disagreement between the partners as to whether this
constituted an adequate rationalisation. (Discussion between British and
Australian officials, 21 July 1947. For the British account see Great Britain,
Public Records Office, London, Colonial Office 537/1462; for the Australian
account, Australian Archives, ACT, CRS AS518 Item 103/2/2(1).) A curious
aspect of these discussions was the solution put forward, though not acted
upon, to the etfect that if the three Governments sold to all buyers, including
themselves, at market price the increased cost to themselves could be met by
using the vastly increased profits of the British Phosphate Commissioners to
increase the subsidy to their own farmers. This proposal makes clear what
was really happening, namely, that the existing cost price arrangement under
the 1919 Agreement represented a subsidy to Australian and New Zealand
farmers, and a denial of considerable resources to the Nauruan community.

114.  As the months went by without a draft Agreement being presented to
the Trusteeship Council, it was evident that both Australia and New Zealand
were intent on maintaining their position. In September 1947, the view was
taken by the Ministers involved that it would be better to have no trusteeship
agreement at all, and presumably to operate in the South African mode of
maintaining the territory under mandate, rather than have the phosphate
arrangements jeopardised in any way. (Department of External Affairs,
Wellington to NZ Consul-General, UN, 16 September 1947, National
Archives, Wellington, EA1, 302/7/5(1B), quoted in B. Macdonald, /n Pursuit
of the Sacred Trust. Trusteeship and Independence in Nauru, New Zealand
Institute of International Affairs, Occasional Paper No. 3, Wellington, 1988,
p.27.)




115, The matter of the Agreement eventually came before the Fourth
Committee of the General Assembly in October 1947, In fact there was no
debate on the distribution of phosphate or the pricing arrangements. The
issues relating 1o the compatibility of the Nauru Island Agreement 1919 with
the Trusteeship Agreement were never directly addressed in the Fourth
Committee and the General Assembly: see General Assembly Official
Records, 2nd Session, 4th Committee, S/R, 35th Mg, pp.25-28, 46th Mitg,
pp.98-104. The comment has been made that “it was good fortune, rather
than support for the legal and moral principles involved, that provided a safe
passage". (Macdonald, op. cit., p.30).

116, The British Government was still not convinced that all was well. The
Havana meeting on World Trade in 1948 resurrected the arguments, but
resulted in a policy by the partners of "letting sleeping dogs lie". It was feared
that the Trusteeship Council, with its Visiting Missions and Annual Reports,
would raise the controversial questions concerning the Nauru Island
Agreement. The British Government was willing to consider either the
abandanment or substantial amendment of the 1919 Agreement in the event
of hostile criticisms in the Trusteeship Council. Australia and New Zealand
would not agree to such a course. (Cumming-Bruce, CRO, to Hildyard,
Foreign Office, 1 June 1949, Public Records Office, London, Dominions
Office 35/3830B, U2976/13.)

Section 3. The United Nations Visiting Missions

117.  An aspect of the trusteeship system that proved most important to the
Nauruan community was the opportunity of speaking to persons other than
the Australiar: Administrator or the island Manager of the British Phosphate
Commissioners -- an opportunity created by the institution of visiting
missions. Throughout the Mandate period there was no independent
supervision "cn the ground”, no manner by which the Nauruans could speak
to an independent "auditor”. It is true that a petition could be addressed to
the Permanent Mandates Commission, but that was a distant and remedy:
the Naurvans craved an opportunity to address face to face someone
seemingly uninfluenced by the Administration or the British Phosphate
Commissioners. The first Visiting Mission was therefore eagerly awaited.
The Nauruans were concerned, in the immediate post-war period, with
questions re.ating to employment, education, returns from phosphate,
political responsibility, and also with the constant problem of the cumulative
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devastation of their land. It falls to very few to witness their country being
diminished in usable size on a daily basis bv the very people entrusted with
its protection.

118. In fact, there were six visiting missions to Nauru, in the years 1950,
1953, 1956, 1959, 1962 and 1965. (For the Reporis of the Visiting Missions
see Annexes, vol. 4, Annexes 7 - 12.) The introduction to the first Report of
1950 remarked that:

".unless further research should result in the establishment of new forms of
agriculture or of secondary industries, the Nauruans may have to consider in the
future the possibility of a transfer to some other island.”

(Repon of the UN Visiting Mission to Trust Temitories of the Pacific on Nauru,
1950, Trusteeship Council Official Records, Eighth Session, Supp. No. 3, T/790,
p2)

119. The obvious political and administrative difficulties brought about by
the Nauru Island Agreement 1919 were quickly grasped. In the words of the
Report:

*The British Phosphate Commissioners occupy so commanding a position in the
economy of the island that their administrative independence is virtually
complete, and the position of the Administrator in his relations with them
appeared to the mission to be a difficult one."

(loc. cit., p.3.)

120. What is notable about the six Reports is the consistency of the
questions raised over the period covered. As the Nauruans gain experience
and become more politically articulate, greater urgency is expressed in the
questions and petitions. In general, the issues raised related to employment,
education, political control, control of the phosphate industry, and the
rehabilitation of mined land.




Section 4. The System of Public Finance under Trusteeship

121.  The first Visiting Mission Report in 1950 gives, however, a striking
illustration of the manner of financing the island by the Australian
Administration which really harks back to the prophetic words of W.M.
Hughes, declaring that here was a possession which could more than pay for
itself. (See para. 34 above.)

122. In the szction dealing with Public Finance, the Mission lists the scale
of royalties on sach ton of phosphate exported. It reads as follows:

“Royalties: paid (o or on account of the Administration
6d. to meet the ordinary expenses of the Administration

6d. to repay the rehabilitation advance®

éd. to repay the advance for Nauruan housing

1/6d
Royalties_paid under the agreement of 23 May 1947 between the British
Phosphate Commigsioners and the Nauruan Coungil of Chiefs

6id. to the owner of the land from which the particular ton of phosphate

was exported

Ad. to the Nauru Royalty Trust Fund to be used exclusively for the
benefit of the Nauruans

2d. to be invested for the benefit of the landowners in the Nauruan
Landowners Royalty Trust Fund

3d. to be invested for the benefit of the Nauruans in the Nauruan
Community Long Term Investment Fund

1/4d."
(Report of the United Nations Visiting Mission to Trust Territories in the Pacific on
Nauni, 1950, Trusteeship Council Official Records, Exghth Session, Supp. No. 3
(T/790), p.3.)

! This refers 10 the advance paid for governmental infrastructure reconstruction after war damage (see para. 107),
It had nothing to do with restoration of the mined-out Jands.
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123. This schedule reveals a number of factors basic to the public financing
of Nauru. Although the Administration derived some revenue from import
duties, licence fees and a capitation tax, the amounts were minute. The cost
of administration of the island by Australia was to come from the "royalty”
paid to the Administration by the British Phosphate Commissioners out of
the phosphate tonnage exported. Additionally, post-war costs of
rehabilitation, direct war damage, roads, lighting, sewerage, construction of
government buildings and other works were financed by a loan of £200,000
from the British Phosphate Commissioners, which was recouped by a royalty
of 6d. per ton on phosphate exported. Similarly, the British Phosphate
Commissioners provided a loan of £200,000 for Nauruan housing, destroyed
during the war, which again was paid back using the same method. In both
cases the loans were to be paid back to the British Phosphate Commissioners
over a period of fifteen years. In other words, with every ton of phosphate
exported, the Nauruan community was faced with a further piece of land
incapable of restoration economically but which was paying for all the goods
and services of an Administration which had undertaken to preserve the
integrity of the community.

124. In relation to the royalties paid to Nauruans, which amounted to
1s.4d. in 1950, it is important to differentiate between the various payments.
Six pence was paid directly to the landowner concerned, and a further two
pence to a Landowners Royalty Trust Fund. Five pence was invested in the
Nauruan Community Long Term Investment Fund, created in 1948, which
the Naurnan community saw and still sees as an accumulating fund to meet
the needs of government when the mining of phosphate ceases to provide
adequately for the economic needs of the citizens of Nauru. This is provided
in Article 62 of the Constitution of Nauru (Annexes, vol.4, Annex 42) which
reads:

"(1.) There shall be a Long Term lnvestment Fund constituted by the moneys that
immediately before the commencement of this Constitution constituted a fund
called the Nauruan Community Long Term Investment Fund and by such other
moneys as are appropriated by law for payment into the fund or are paid into the
fund as provided by clause (2.) of this Article.

(2.) Moneys constituting the Long Term Investment Fund may be invested as
prescribed by law and income derived from moneys so invested shall be paid into
the fund.

(3.) Notwithstanding the provisions of Article 59, no moneys shall be withdrawn
from the Long Term Investment Fund (otherwise than for investment under




clause (2.) of this Article) until the recovery of the phosphate deposits in Nauru
has, by reason of the depletion of those deposits, ceased to provide adequately for
the economic needs of the citizens of Nauru.”

Threepence was paid to the Nauru Royalty Trust Fund set up for the benefit
of Nauruans but which was controlled by the Administration, and which paid
for Nauruan education. Rather less than 50% of the Royalties "paid to
Naumans" were paid direct to the landowner: in the subsequent fifteen years
that figure was reduced to about 20%. The remainder of the moneys paid by
way of Royalty 'to Nauruans" were paid to funds invested and controlled by
the Australian Administration.

125. What is clear from these figures is that the returns from phosphate
mining formed rhe basis of the public financial arrangements of Nauru. (See
also the Statement by Head Chief Hammer DeRoburt, Appendix 1, para 17.)
There was no funding, as occurred in other Trust Territories (e.g. New
Guinea), from the Administering Authority itself.

126, Royalty payments again became the subject of major negotiations
between the Nauruan community and the British Phosphate Commissioners
in 1959, and in 1964-1965. In particular major changes took place when at
last, in 1964, the Nauruans were permitted to seek independent and expert
advice, and were thus enabled to bring considerable pressure to bear on the
Australian administration. (A table of royalty rates between 1920 and 1966
appears in N. Viviani, Nauru. Phosphate and Political Progress, Canberra,
1970, p.189.)

Section 5. Control of the Phosphate Industry

127.  Previously the British Phosphate Commissioners had negotiated on
royalties using a certain limited conception of the "needs” of the Nauruans
But from the 1959 negotiations onwards the British Phosphate
Commissioners were faced with a different kind of argument from the
Nauruan negotiators - the "rights” of the community. Not only was the
Nauruan community seeking to get an equitable return, what the community
described as "fair worth", from phosphate rather than a royalty built out of
the "cost price” formula. It was also looking towards the day when ultimately
it could control the extraction rate and sale of the phosphate in terms
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suitable to the community rather than in terms of meeting the requirements
of Australian and New Zealand farmers,

128. In 1959, the Nauruan representatives told the British Phosphate
Commissioners that they wished to own the phosphate and mine it
themselves and for their own benefit. At the same time, the British
Phosphate Commissioners were increasing the annual production rate. By
1961, extensions on storage facilities had been completed and a second
cantilever for the loading of phosphate was in operation. Export tonnages of
phosphate rock were increased at Nauru to well over 1.5 million tons per
annum.

129, When, following a Trusteeship Council recommendation (Report of
the Trusteeship Council, 1961-62, General Assembly Official Records, 17th
Session, Supp. No. 4 (A/5204), p.39) negotiations took place in November
1963, the British Phosphate Commissioners refused the Nauruan Local
Government Council the opportunity to obtain independent economic advice
on the economics of the phosphate industry. Instead, a bargaining process
was begun where the British Phosphate Commissioners offered a 30%
increase in royalties and the Nauruans countered with a 50% demand, the
equivalent of 4 shillings per ton. This was readily accepted by the
Commissioners, so readily indeed that the Nauruans decided to present a
new case to test how far the Commissioners were prepared to go in order to
maintain the existing system of control. Meantime, the Trusteeship Council
had recommended that the British Phosphate Commissioners accept the
presence of a professional adviser in later meetings with the Nauruan
delegation. (Report of the Trusteeship Council, 1963-1964, General Assembly
Official Records, Nineteenth Session, Supp.No.4 (A/5804) p.30.)

130. At this point, the Australian Department of Territories stepped in to
take over the negotiating round from the British Phosphate Commissioners.
The Department offered 7 shillings a ton and the Nauruans, now armed with
advice, sought £1 per ton. Royalty was being paid by the British Phosphate
Commissioners on Ocean Island (Banaba) at the rate of 25s.8d. After
further haggling the Nauruans reduced their demand to 14s.8d which
represented, taking account of the administration costs on Nauru (estimated
at the rate of 11 shillings) the equivalent of the Banaban royalty. But,
significantly, the Nauruans reserved their position that royalties should be
paid at the full difference between the costs of production at Nauru,
including normal profit, and the world price for phosphate -- in other words,
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the economic rent. There was a ready reckoner on world price, namely, the
price of Makatea (French Polynesia) phosphate (see the Report by Mr. K.E
Walker, Appendix 2.) The Nauruans believed that they should not be called
upon to subsidise: Australian and New Zealand farm production, and lose for
themselves the economic rent as their usable land got less and less.

131. The Australian Department of Territories rejected this whole
argument, which went to the very basis of the conirol exercised by Australia
since 1919. It was now clear that future discussions were not going to be
confined to royakty rates on the old formula of "needs". The talks, in 1965 and
1967, conducted by the Administering Authority and the Nauruan delegation,
now armed with economic advisers, considered royalty increases, but were
strongly directed to the means of exercising control of the phosphate
industry. Eventually new royalty rates were agreed for 1965 at 13s.6d per ton
and for 1966, 175.6d per ton. (Viviani, op. cit., p.189.)

132. The phosphate talks between 1964 and 1967 saw the Nauruan
delegation, at first, being offered by the Partner Governments a concession
by way of a 50% interest in the industry. (Nauru Talks 1966, ist Session,
Annex 4, p.12: Annexes, vol. 3, Annex 4.) The Nauruans, however, proposed
that the British Phosphate Commissioners should simply mine the phosphate
on behalf of the Nauruans as managing agents, with the sale being made at
the world price (loc. cit.). No agreement was reached and the matter was
adjourned to 1967.

133.  The 1967 talks between the Partner Governments and the Nauru
Local Government Council were concerned largely with how control was to
be effected.  With increasing production by the British Phosphate
Commissioners, the Nauruans wanted control as soon as possible. On the
other hand, although facing pressure from the Trusteeship Council, the
Administering Authority was concerned that any future control should not
affect the security of supply.

134. At the commencement of the 1967 talks, the Nauru Local
Government Council made submissions (See Annexes, vol. 3, Annex 5) to the
Joint Delegaticn of the Partner Governments, chaired by Mr Warwick Smith,
Secretary of rhe Australian Department of Territories. The Council
accepted the importance of phosphate to the Partner Governments and their
need for continuity of supply and at an agreed price. But it also emphasised
the long term needs of the Nauruan people. For that reason, the Council
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suggested that the Partner Governments’ interests in the phosphate be
limited to the two matters, supply and price, and that all other matters should
be the exclusive concern of the Nauruan people The earlier offer to the
British Phosphate Commissioners of management with a management fee
was withdrawn.

135. For their part, the Joint Delegation tried to forestall ultimate control
of the industry by submitting various proposals, all involving management
through the British Phosphate Commissioners. The proposals of the Joint
Delegation were based on British Phosphate Commissioners’ control
together with a shared residual return between Nauru and the Partner
Governments, starting at 50/50, then 75/25, and finally 87.5/12.5 in favour of
the Nauruans.

136. At the conclusion of the 1967 talks, it was agreed that a Nauru
Phosphate Corporation would be established, and that the British Phosphate
Commissioners would be bought out by the Nauru Local Government
Council, the predecessor of the Nauru Government. The price to be paid
was to be based on the depreciated value of the Nauru island capital assets of
the British Phosphate Commissioners: it was subsequently agreed at
A$21,000,000. This was to be paid over a period of three years, with an
interest rate of 6% operating on moneys unpaid after 1 July 1967. The
management was to remain in the hands of the British Phosphate
Commissioners for three years from 1 July 1967 or until the final payment
was made by the Nauruan Government to the British Phosphate
Commissioners. These arrangements were contained in an Agreement
relating to the Nauru Island Phosphate Industry (see Annexes, vol. 3, Annex
6). The Agreement was eventually concluded on 14 November 1967, but by
paragraph 22 of the Agreement was deemed to have come into force on 1
July 1967.

137. So far as the Partner Governments were concerned, they achieved in
the Agreement continuity of supply and an agreed formula on price.
Paragraph 5 of the Agreemeént reads as follows:

(1)  Phosphate from the deposits on the Island of Nauru shall be supplied
exclusively to the Partner Governments.

(2.) The phosphate shall be supplied at the rate of two million tons per
anaum or as near thereto as may be practicable, and the Partner
Governments will provide an assured market in such manner as they may
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designate, at the price ascertained from time to time in accordance with
the: provisions of this agreement."

Paragraph 24 of the Agreement made provision for a review of Part II, the
provisions dealing with the supply of phosphate. That review was carried out,
after Nauruan independence, in 1969 between representatives of the former
Partner Governments and a delegation from the Nauru Government. At the
conclusion of the review, an Agreed Minute was drafted, which was to be
read and construed as part of the Agreement relating to the Nauru
Phosphate Industry 1967 (see Annexes, vol. 3, Annex 6). Inter alia, it
guaranteed to the Nauruans a market for phosphate to a certain tonnage in
the countries of the former Partner Governments. Although Nauru was no
longer restricted to supplying the former Partner Governments exclusively, it
had to assure tonnages and give to these Governments priority of supply.

138. 'Throughout these negotiations, the question of rehabilitation was
treated as a separate and distinct issue. A passage in the course of the 1967
talks makes this position clear;

"26. The Secretary asked would the Nauruans press their argument despite
any financial arrangements made, that the Partner Governments had a
responsibility on rehabilitation.

27. During the following discussion it emerged that the Nauruans would still
maintain their claim on the Partner Governments in respect of areas
mined in the past, even if the Partner Governments did not press for the
withdrawal of the claim, in a formal manner such as in an agreement."

(Nauru Talks 1967, p. 51.)

The issue of rehabilitation remained unresolved, as was noted by the
Nauruans’ leacder, Hammer DeRoburt, on the eve of independence in his
speech to the Trusteeship Council. (See para. 192.)

Section 6. Political Developments

139. There were few if any changes of importance in the degree of political
control exercis2d by the Nauruan comrmunity during the Mandate. But in its
first debate on Nauru, the Trusteeship Council indicated some disquiet at the
existing position and sought a greater degree of self-government. It even
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went so far as to suggest that the need for advancement of Nauruans must
take precedence over the expansion of the phosphate industry (United
Nations, Report of the Trusteeship Council 1948-49, General Assembly Official
Records, Supplement No.4 (A/933) p.76).

140. In 1949, the Administering Authority reported that the Council of
Chiefs was constituted and acted in the same manner as it had since 1928.
Only one Nauruan had a position of any importance in the Administration, as
Native Affairs Officer. The lack of political advancement moved the
Trusteeship Council to the following comments:

"(6) The Council, noting that although the inhabitants are prepared to take a
larger measure of participation in government than at present enjoyed,
political development has so far been slow, and noting in particular that
all key positions in the administration are held by Europeans and that
the Nauruans have not been given the necessary training to occupy such
positions and that the inhabitants have little or no voice in the
administrative or financial policies, recommends therefore that the
Administering Authority take legislative and other measures to afford
the inhabitants a larger degree of self-government through participation
in the legislative, executive and judicial processes and organs of the
Territory, and that such measures include the reconstitution of the
Council of Chiefs as a fully representative body elected on a democratic
basis with progressively increasing legislative, administrative and
budgetary powers, including powers in respect of the control of ail
royalty funds and negotiations, and recommends further that the
Administering Authority provide wider facilities for the training of
Nauruans in administrative positions as well as opportunities for
experience in public office.

¢)) The Council recommends that the Administering Authority enact an
organic law setting forth the fundamental rights and duties of the
inhabitants and defining the nature and functions of the various organs of
government including the principle of the separation of the judiciary
from the executive.

(Trusteeship Council Official Records, Fifth Session, Examination of Annual

Reports: Nauru, Year Ended 30 June 1948 (T /381) pp.11-12.)

141. The Council of Chiefs itself was aware of the lack of advancement,
and exercised its right to petition the Trusteeship Council. The matter was
reported in the 1948-1949 Report of the Trusteeship Council to the General
Assembly:
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"8. Petitions concerning Nauru

The Council, at its fourth session, had before it a petition from the
Nauruan Council of Chiefs stating that, despite the high degree of
literacy which the population of Nauru had achieved in the last twenty-
five years, the Native inhabitants still had no voice in the formulation of
general administrative policies or in the control of the finances of the
island. The petitioners requested that a representative of the United
Nations should be sent to Nauru to inquire fully into the whole matter.
At the 12th meeting, the Council decided to postpone further
consideration of this petition until the fifth session.

The written observations of the Australian Government on the petition
were received at a later date.  Subsequently, a further communication
was received from the Nauruan Council of Chiefs, withdrawing the
petition as a result of assurances given to them by the Australian Acting
Minister of External Territories during a visit to the Trust Territory."

(Report of the Trusteeship Council covering its Fourth and Fifth Sessions 1945-
1949, General Assembly Official Records, Fourth Session, Supp. No. 4 (A/933)
pp-93-94.}

The Aaustralian Government had hastily dispatched the Acting
Minister for Territories to Nauru (see above para. 108), and the petition had
been withdrawn. In answering observations by members of the Trusteeship
Council, the representative of the Administering Authority gave the

following explanation:

"..the imligenous inhabitants had been praised as material for a model island
community. They were, however, a very much less standardised or developed
people than the Polynesians, and with rare exceptions, they were hardly to be
compared with them in natural gifts. They were not unintelligent people, and
they were a happy people. But they were also a very indolent people, not
unexpecledly, because of their nearness to the equator. The representative also
stated that, allhough it was thirty years now since Nauru first became a matter of
international interest, of those thirty years only four of them had the benefit of
contact with the Trusteeship Council, and another four had been years of war and
complet physical devastation -- years, too, of inhumane treatment by the enemy
ol the indigenous inhabitants of Nauru. Twenty-five per cent of the Nauruans
had lost their lives. That 25 per cent were the flower and youth of the island.
Those who were left were the old men, by Nauruan standards, and generally tired
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old men, or, on the other hand, the very young, still not ripe for taking part in
councils. The first task had been one of rchabilitation was not yer entirely
complete, but it was becoming possible to give more concentration to the goal of
development.”

(Report of the Trusteeship Council 1949-1950, General Assembly Official Records,
Fifth Session, Supp. No. 4 (A/1306) pp.140, 141.)

143. Following the Visiting Mission in 1950, the Administering Authority
informed the Trusteeship Counctl that, with the consent of the Nauruans, the
Council of Chiefs was to be reconstituted as an elected body with some
additional powers. As a result the Nauru Local Government Council
Ordinance 1951 (Nau) was enacted. Apart from becoming an elected body
with a statutory base, the Council of Chiefs was not substantially changed.
Like the former Council of Chiefs, the new Council’'s task was simply to
advise the Administrator on matters affecting the Nauruan community. The
Administrator could act in opposition to the advice of the Council on any
matter.

144.  Throughout the 1950s, the Trusteeship Council gently chided the
Administration about the lack of executive power in the Local Government
Council and the failure to employ Nauruans in the higher echelons of the
Administration. For example in 1959 it made the following

recommendation:

"The Council, endorsing the views expressed by the 1959 Visiting Mission that the
Administering Authority should not be too reluctant to take a certain amount of
risk in carrying out its declared policy and the objectives of the Trusteeship
Agreement and that the time is imminent when local matters can, for the most
part, be entrusted to the Nauruans, welcomes the statement of the Administering
Authority that careful consideration will be given to these views by it when
reviewing the powers and functions of the Nauru Local Government Council in
local matters.

On the other hand, the Council trusts that the Local Government Council will
exercise to the full the powers it already has and that the Administering Authority
will further foster such an exercise.

The Council recommends that the Administering Authority consider, in
accordance with Article 76b of the Charter, the adoption of further measures
necessary to promote the political advancement of the Nauruans.”

(Report of the Trusteeship Council 1958-1959, General Assembly Official Records,
Fourteenth Session, Supp. No.4 (A/4100) p.157.)




145. The decade ended, so far as advancement of Nauruans is concerned,
more or less as it had begun. But the Nauruans were seeking additional
executive powers and participation in proceedings concerning Nauru at the
Trusteeship Council. The Trusteeship Council hoped that at its next
examination of conditions in Nauru, a Nauruan leader or leaders would be
included in the Australian delegation. (Report of the Trusteeship Council
1959-1960, General Assembly Official Records, Fifteenth Session, Supp. No.4
(A/4404) p.153.)

146. Similarly the 1962 Visiting Mission made its view clear that there was
too small a participation by Nauruans in the legislative and executive control
of the Island. (Visiting Mission Report on Nauru 1962, Trusteeship Council
Official Records, Twenty-Ninth Session, Supp. No.2, p.10; Annexes, vol4,
Annex 11.) The Visiting Mission endorsed the concerns of the Nauruan
leaders as to the continued paternalism of the Administration. A
Memorandum submitted by the Nauru Local Government Council to the
Visiting Mission in 1962 stated:

"The Administering Authority, like a too fond parent, appears to be obsessed with
a fear lesi we break our neck once his hands are off our shoulders as it were. So
we have 10 wail till we attain that human perfection in everything, before we are
given a chance to find our own feet. We believe that risks are part and parcel of
human development.

Looking zaviously around and beyond us, we see other islands and peoples, some
just emerging from their old life while others are being prepared, with realistic
target dates fixed for progressive advancement towards independence. We are
not even favoured with tentative target dates. On the other hand, we are being
loaded with intangible promises which seem to accumulate stratum after stratum
as the ysars roll by. Promises, plans and projects which through their own
accumulated weights have become static and in places stagnant for want of
motion.

It is our earnest hope that the Visiting Mission will persuade the Administering
Authority to be a bit more daring to take a risk with us, and if it is not prepared,
we will most reluctantly be persuaded to look around and request another
Administering Authority, who will be willing to take more risk with us, to guide
and lead vs to our nhimate goal through the usual and perhaps the only way --
trial-and-error method.

The argument against us that we have not yet made full use of the existing
extensive power of the Council is not quite realistic. If the circumstances are
looked into carefully, it will be noticed that one's enthusiasm and initiative are
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inevitably muffled and blunted by too much, and most of the time unnecessary
restrictions, or, in other words, we are being too much and unnecessarily hedged
in'll

(United Nations, Visiting Mission, Report on Nauru 1962, Trusteeship Council
Official Records, Twenty-Ninth Session, Supp. No.2 (T/1603) Annex II p.24;

Annexes, vol. 4, Annex 11.)

147. At the Trusteeship Council, the Visiting Mission Report was
considered and the following recommendation was adopted:

"The Council bearing in mind the importance of assisting the Nauruan people to
be self-governing in all their domestic affairs, endorses the view of the Visiting
Mission on this matter and recommends that an advisory committee should be set
up immediately to consider the whole matter of future legislative and executive
authority and to work out constitutional plans for full Naurvan participation in
the legislative and executive administration of the Territory.

The Council welcomes the statement of the special representative that he does
not sce any disagreement with the principle of fuller participation by the
Nauruans in their own government as suggested by the Visiting Mission,
regardless of whatever developments the future may bring in relation to the
future home.”

(Report of the Trusteeship Council 1961-62, General Assembly, Official Records,
Seventeenth Session, Supp. No.4 (A/5204), p.37.)

148. This heralded some changes. The Administration amended the
Nauru Local Government Council Ordinance in 1963. The effect of the
amendment was to reduce the power of the Administrator to reject advice
from the Council or, in relation to the general powers of the Council, to
allow the Council to act without requiring the approval of the Administrator.
Whilst it represented a certain movement in the right direction, this was not
demonstrably what the Trusteeship Council had hoped for. The Trusteeship
Council pressed the matter, adopting the following recommendation:

"The Council notes that the Nauru Local Government Council Ordinance was
amended by an Ordinance which came into operation on 4 October 1963 and
widened the powers of the Council. Recalling its recommendation adopted at
the thirtieth session and conclusions recached by the United Nations Visiting
Mission 1962, the Council considers that before the next vital stage of
constitutional advance is undertaken, there should be a full consultation with the
elected leaders of the people and to that end an Advisory Committee should be
set up as quickly as possible to consider the whole matter of future legislative
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and executive authority of Nauru, The Council endorses once more the views of
the Visiting Mission which suggested that the Advisory Committee might be
composed of all members of the present Naurn Local Government Council
sitting with the Administrator and a representative of the Department of
Territories, together with a legal officer experienced in constitutional matters.
The Advisory Committee’s task would be to work out and put forward for
consideration constitutional plans for full Nauruan participation in the legislative
and executive administration of Nauru. The Council hopes that the
Administering Authority will take the necessary steps in this direction and will
make a report to the Trusteeship Council at its next session.”

(Report of the Trusteeship Council 1963-64, General Assembly Official Records,
19th Session, Supp. No.4 (A/5804), p.27.)

149. The 1965 Visiting Mission came to the conclusion that the Nauruan
leaders were now capable of conducting their own internal affairs and
recommended that a Legislative Council be set up in accordance with the
expressed wishes of the representatives of the Nauruan people,

*The establishment of this Legistative Council would be a step in the direction of
self-deternmination which the Nauruan people have the right to exercise freely."

(Report of the Trusteeship Council 1964-1965, General Assembly, Official Records,
20th Session, Supp. No. 4 (A/6004), p.44; Anncxes, vol.4, Annex 12.)

150. The pressure applied first through the Visiting Mission and then by
the Trusteeship Council, at the behest of the Nauruans, resulted in the first
major legislative change in Nauru since 1919. For the first time, and only two
years short of independence, Nauru was provided with something
approaching a constitutional instrument, adopted after discussions with the
Nauru Local Government Council, and after agreement had been reached
between the three Governments. The legislation was the Nauru Act 1965
(Cth) (see Annexes, vol. 4, Annex 39). Under Article 7 of the tripartite
Nauru Agreement of 1965, Article 1 of the 1919 Agreement, and the 1923
Supplementary Agreement ceased to have effect (see Annexes, vol. 4, Annex
30).

151.  The Nauru Act 1965 (Cth) established a Legislative Council consisting
of the Administrator, five official members appointed by the Governor-
General of Australia and nine elected members. The Administrator
presided at meetings of the Council. The Legislative Council had the general
power to make Ordinances for the peace, order and good government of the
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Territory, subject to a withholding and reserving power in the Administrator.
But this general power was heavily circumscribed by exceptions -- defence,
foreign affairs, and, importantly in the context of Nauru, the phosphate
industry (including the operation, ownership and control of that industry,
phosphate royalties and the ownership and control of phosphate-bearing
land). The 1919 Agreement, apart from Article 1, continued to operate and
was not subject, in any way, to the powers of the Council. This meant that,
apart from striving for independent political control, the Nauruan community
had a separate and distinct goal in seeking participation in the phosphate
industry. The 1965 Act, however, was a step in the political developments
which culminated in the Constitutional Convention of 1967-68. The separate
control of the phosphate industry, on the other hand, developed from a series
of discussions of the mid-’60s, some hard bargaining, and the eventual
purchase of certain physical assets. (See above paras. 127-138.)

152. The remainder of the political development leading to independence
can be reported shortly. The establishment of the Legislative Council
provided a vehicle for moving towards independence. At the resumed first
meeting of the Legislative Council, which had started to meet in May 1966,
Councillor Hammer DeRoburt moved for the appointment of a Select
Committee to inquire into and report upon the most suitable means by which
the people of Nauru could achieve complete independence by January 1968.
The motion was passed. (Report of the Trusteeship Council 1965-1966, General
Assembly Official Records, 21st Session, Supp. No.4 (A/6304), p.36.)

153. The Administering Authority also reported to the Trusteeship Councit
at its 33rd Session that discussions were proceeding between a delegation of
the three Governments and a delegation representing the Nauruan people on
future arrangements for the phosphate industry, and on the separate subject
of the Report of the Davey Committee on rehabilitation of the worked-out
lands (see below paras. 178-184.)

154, At this stage, it was clear what the Nauruan people had decided. The
Report of the Trusteeship Council states:

"At its thirty-third session, Councillor Hammer DeRoburt, member of the
Australian delegation and elected Head Chiel of the Nauruan people, informed
the Trusteeship Council that there was a very strong and carnest desire on the
part of the Nauruan people 1o remain the people of a distinet small nation, which
in a sense they were. No matter how small they were and how unimportant they
may be to others, they wanted to be free to perpetuate their homogeneity and to




preserve themselves as a distinct people and nation. They wanted to shape their
own destiny. They were firmly convinced that these desires and aspirations could
be achieved only if they were granted sovereign independence. They wanted to
achicve indcpendence by 31 January 1968. Any delaying of independence would
not be acceptable to them. Their considered judgement was that it would be
better for the Nauruans to have independence sooner than later. The integration
or assimilation into a bigger country would mean the complete disintegration and
extinction of the Nauruans as a people.”

(Report of the Trusteeship Council 1965-1966, General Assembly Official Records,
21st Session, Supp. No. 4 (A/6304), p.36.)

155. This constituted nothing other than a determined choice in favour of
independence, With the waning support of New Zealand for the Australian
position (B. Macdonald, /n Pursuit of the Sacred Trust, New Zealand Institute
of International Affairs, Occasional Paper No. 3, 1988, p.55), the Nauruan
leadership was able to move directly to the target date for independence of
31 January 196&. But some idea of the sense of urgency can be got from the
fact that the acceptance by Australia of that target date was not announced
until 15 October 1967, which meant that a special session of the Trusteeship
Council had 0 be called in November 1967 to approve Nauruan
independence on that day -- a day which coincided with the important
anniversary of the return from Truk of the forcibly deported Nauruans in
World War II (see para. 106).

156. To make provision for the constitutional transfer, the Australian
Parliament passed the Nauru Independence Act 1967 (Cth) (see Annexes,
vol. 4, Annex 40), which was assented to on 10 November 1967. It repealed
the Nauru Act 1965 (Cth), and provided that, after Nauru Independence
Day, Australia was not to exercise any powers of legislation, administration
or jurisdiction in and for Nauru. The Act also authorised the Nauru
Legislative Council to establish a Constitutional Convention.

157. The Caonstitutional Convention met in January 1968 and drafted a
Constitution suitable for a change-over on 31 January 1968. The task of the
Convention was not fully completed, but the deadline had to be met. The
process was described by Professor J.W. Davidson, Adviser to the
Constitutional Convention, in these terms:

"Australia had not permitted a gradual transfer of responsibility in earlier years,
and as a consequence of the hasty preparations for independence that had been
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unavoidable in the final months, a great deal still had to be done. The members
of the Council of State had to gain experience in the exercise of executive power
and, not least, to learn the procedures essential to effective government. The
Legislative Assembly had to face a heavy load of work, amending and replacing
cxisting law., The administrative structure of government had to be reorganized.
And, ultimately of over-riding importance, plans had to be worked out for the
smooth transfer of the phosphate industry to Nauruan control.”

(J.W. Davidson, " The Republic of Naurv®, foumal of Pacific History, vol.1II, 1968,
p-150.)

158. 'The Constitutional Convention met again between 25 April and 17
May 1968 when a number of revisions were made to the Constitution, one of
which was the inclusion of section 83(2), limiting the responsibility for
rehabilitation of the Government of Nauru to the area mined after 1 July

1967:

"(2) Nothing in this Constitution makes the Government of Nauru
responsible for the rehabilitation of land from which phosphate was
mined before the first day of July, One thousand nine hundred and sixty-

seven,”

(See Annexes, vol. 4, Annex 42.)

Section 7. The Resettlement Issue

159. For a considerable time before independence, the Nauruan
community had pressed the view that the mined land should be restored to
usability. On the other hand the view of the Australian Administration and
the British Phosphate Commissioners was that this was an impractical and
uneconomic venture, and that the only solution was to resettle the
community elsewhere -- as was done with the Banabans of Ocean Island.
This has been a major source of contention since 1945.

160. The Nauruan community has always had a strong attachment to its
nationhood, and to the preservation of the Nauruan identity. It was not
attracted to a resolution of the problem of destruction of the land which
would upset such an identity. But if, as was repeatedly told to the Nauruans
by the Respondent State, the phosphate lands could not be rehabilitated,
there might be no alternative to a measure of resettlement.
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161, Each Visiting Mission to Nauru commented on the issue: the Reports
of those Visiting Missions are set out in Annexes, vol. 4, Annexes 7 - 12

162. In particular a useful summary of the earlier consideration of this
issue is set out in the 1962 Visiting Mission Report:

"56.  The question of the future of the Nauruan community was considered by
the first Visiting Mission to Nauru in 1950, although no local discussions
were held at that time concerning that problem. The 1950 Mission drew
attention to the sifuation in the neighbouring Ocean Island whose
phosphate deposits were to be exhausted -- and whose people had
zlready been resettled on Rabi Isiand in the Fiji group -- and expressed
the view that resettlement of the Nauruans on some other island or
territory might offer the only satisfactory long-term solutions unless
research some possible alternative of livelthood for the people.

57. "When the question was raised with the Nauru Local Government
Council by the 1953 Visiting Mission, estimates then were that the
phosphate deposits would be exhausted in about seventy years. The
Nauruans were already beginning to be concerned about their future,
and their spokesmen indicated that outside assistance would be
welcomed. The 1953 Visiting Mission believed that the question of the
transfer of the Nauruans, either individually or collectively, to another
place or places should not be put in abeyance until the termination of the
phosphate industry, but that a plan for gradual resettlement, which might
provide for the purchase of land at an carly date, should be agreed as
soon as possible. The Mission considered that increasing attention
should be given to providing the younger generation of Nauruans with
vocational training which would fit them to obtain employment in other
areas of the Pacific.

58. At its twelfth session, the Trusteeship Council recommended that the
Administering Authority should formulate plans, in consultation with the
Nauruan people, for resettlement and should also give consideration to
ways and means of livelihood for those Nauruans who might wish to
remain in the Territory.

59. In 1955, the Administering Authority reported that extensive
investigations as to the suitability of certain islands adjacent to Papua
and New Guinea as a home for the Naurvan people had proved
unsuccessful, but the Administration of the Territory had been asked to
make every endeavour to find new unpopulated areas where the
Nauruans could be settled without difficulty -- areas which would be
suitable for agriculture, would enable the Nauruans to engage in fishing
pursuits and would permit easy access to avenues of employment.
Furthermore, the Trusteeship Council suggested that the Administering
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Authority might give further consideration to the possibility or
rehabilitating the worked-out phosphate lands.

In 1956, the estimated life of the phosphate deposits was reduced to
approximately forty years as a result of increased production by the
Company. The Administering Authority stated that officers of the
Commonwealth Scientific and Industrial Research Organization had
carricd out a soil survey of Nauru in 1954 and had expressed the view
that the rehabilitation of worked-out phosphate lands was impracticable.
A passage of its report read:

‘It would be possible to level this worked-out land with the aid
of explosives and heavy crushing equipment, and it would be
possible to import soil, e.g. as backloading from the mainland,
but there is no certainty that the soil would stay on the surface
and not be washed down into the crushed coral. Even if the
plateau were to be resurfaced and maintained in this manner,
there would still be the question of an adequate water supply to
supplement rainfall. It is believed that any such scheme would
be fraught with so much uncertainty as to final success, and
would be so expensive, that it may be ruled ocut at once as a
practical proposition for the wide-scale utilization of these
lands.’

The 1956 Visiting Mission discussed the question of the future of the
Nauruan people with the Nauru Local Government Council, which
stated that there was a growing tendency among the people to favour
resettlernent in Australia rather than on an island off New Guinea. The
Local Government Council considered that the Administering Authority
should eventually meet (a) the cost of the new homeland itself; (b) the
cost of erection of villages, administration centres and public institutions;
(c) the cost of communication systems and other necessary and
reasonable facilitics, The Local Government Council was opposed to
individual, gradual or piecemeal resettlement. The 1956 Mission was of
the opinion that an advanced plan should be agreed upon as early as
possible and that it must have the fullest support and co-operation of the
Nauruan people themselves. (It recommended the formation of a
standing joint consultative body consisting of representatives of the
Administration and the Nauruan people with possible assistance from
the British Phosphate Commissioners to provide continuous
consultations on the problem.) The Administering Authority, on the
other hand, pointed out that the basic difficulty lay in the fact that a
physical area which would have resources to sustain the present level of
living of the Nauruans and at the same time would fulfil their aspirations
was not available, and that it would not be possible for Naurvans to
preserve their identity in Australia. The Administering Authority further
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stated thar whatever funds would be needed for the possible resettlement
of the Nauruans would be forthcoming as and when required, and that
all the necessary assistance, whether it be special training or technical
assistance, would be amply provided.

The Administering Authority reported that examination of the
pcssibilities for resettlement in the Pacific area had included islands in
thz Fiji group, the Solomon Islands and the Australian metropolitan
area. The opinion of the 1959 Visiting Mission was that in the event that
ar island suitable in all respects for the resettlement of the Nauruan
community could not be found, earnest consideration should be given to
settlement in the metropolitan country of one of the three Administering
Authorities or in a possession of any one of them where the standard of
living was comparable to that enjoyed by the Nauruans,

On 12 October 1960 the Australian Government made proposals to
resettle the Nauruans in Australia by stages extending over thirty years
or more. The proposals were not accepted by the Nauru Local
Government Council. The Nauru Local Government Council’s
alternative proposal in December 1960 for resettlement of the Nauruans
in a self-governing island off the coast of Australia was explained by one
of its members, Mr Gadabu, at the twenty-seventh session of the
Trusteeship Council.

The Mission was informed that in February 1962 a delegation of the
Mauru Local Government Council had paid an inspection visit to two
tslands off the Australian coast, namely Fraser Island on the east coast of
QQueensland and Prince of Wales Island in the Torres Straits. The
delegation later held talks with the Minister of State for Territories in
(Canberra, following which a statement was issued reiterating the
Nauruan leaders’ belief that their best hope for a future home lay in the
development of some island adjacent to the Australian coast, although
neither of the two istands already inspected by the Nauruan delegation
liad been found suitable for that purpose.

(United Nations Visiting Mission to Trust Territories of Nauru and New Guinea
1962, Report on Nauru, Trusteeship Council Official Records, 29th Session, Supp.
No. 2 (T /1603) pp.6, 7.)

The Mission went on to discuss the current position:

"63.

The first conclusion to be drawn from this record of early discussions is
that the settlement of the Nauruan people in a new home is unavoidable.
It is true that some suggestions have been made in the past that it might
be possible to rchabilitate the land of the istand for agricultural purposes
by bringing soil from elsewhere and covering the coral. This suggestion
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has however, been rejected after investigation on the spot by the
Commonwealth Scientific and Industrial Research Organization. And
indeed no one who has seen the wasteland of coral pinnacles can believe
that cultivable land could be established over the top of it except at
prohibitive expense. Even a layman can see that, and it is to be noted
that the suggestion for rehabilitation of the land has never come from
anyone who has visited the island. It is also beyond question that the
Islanders could not survive on the meagre agricultural produce of the
island.

On the grounds of finance alone it will clearly be impossible for them to
remain in the island once the present sources of phosphate revenue are
no longer available (the cost of administration including public services is
now approximately $A500,000 a year or about $A100 per head per year).

66. It is true that a number of Nauruans may wish to remain in the island as
long as it continues to be habitable, but the starting point in a review of
this problem must be that Nauru will be incapable of maintaining the
population when the phosphate is exhausted -- and present estimates
indicate that this will come in less than thirty years from now.”

164. The last two paragraphs above are now outdated, in view of later
inquiries which establish the possibility of cost-effective rehabilitation (see
paras. 178-184, 199, 205-210). But they certainly pointed to the urgency of
the problem, as the day was fast approaching when the Island would be
mined out.

165. Between the Report of the Visiting Mission in 1962 and the next
Visiting Mission in 1965, the final act in the resettlement phase was played
out.

166. Australia had not always favoured resettlement. There was some
suggestion contained in a minute of the Secretary of the Department of
Territories that the General Manager of the British Phosphate
Commissioners was pushing resettlement simply to get the Nauruans out of
the way (C.R. Lambert 4/6/53, Australian Archives, ACT, CRS AS518 Item
DR 118/6 Pt 1). The previous Secretary, J.R. Halligan, had suggested the
island of Laucala in the Fiji Islands. (The Banabans of Ocean Island had
already been relocated to one of the Fijian islands, Rabi.) Halligan felt it
was necessary to find a place within Australian jurisdiction, but he suggested
that "it would not be impossible for Fiji to be transferred to Australian
control within a not unduly lengthy period. If that were to happen it could
well be that Laucala would be under Australian jurisdiction before the




complete transfer of the Nauruans from Nauru could be effected”. (Halligan
17/11/52, Australian Archives, ACT, CRS A518 Item DR 118/6 Pt 1.)

167. Soon after writing this minute J.R. Halligan became the Australian
Commissioner of the British Phosphate Commissioners. The Australian
position at this time fluctuated between gradual assimilation of the Nauruans
in Australian Territories "after the European manner”, that is, by supported
individual emigration, to possible resettlement on islands off New Guinea.
(See Australian Archives, ACT, CRS AS518 Item DR 118/6 Pt 1, Lambert
5/11/53, and views of the Minister, P. Hasluck attached; and W.R. Marsh,
Assistant Secretary (soon to become Director of Nauruan Resettlement in
the Australian Department of Territories), Australian Archives, ACT, CRS
AS518, Item DR 118/6 Pt 1; Annexes, vol. 4, Annex 62.)

168. When the 1960 assimilation proposal was not accepted, Australia
made an attempt to find suitable islands which would meet the critenia put
forward by the Naumans (Trusteeship Council Official Records, 31st Session,
1964, "Opening Statement on the Trust Territory of Nauru by the Special
Representative, W.R. Marsh, Director of Nauruan Resettlement”,
T/SR.1225-1243, pp.56-59). After investigation, the Nauruans indicated that
Curtis or Fraser islands should be looked at. These were both islands close
to the Australian coast, part of the Australian State of Queensland. The
Nauruans were not seeking full sovereign independence on Curtis Island but
sufficient control to enable them to preserve and maintain their separate
identity. The Nauruans also offered Australia a treaty of friendship (see
statement of Head Chief, Hammer DeRoburt, Appendix 1 below, para 21).

169. At the meeting of the Trusteeship Council in May/June 1963, the
Australian Government, through its Special Representative, informed the
Council that:

"If an area was chosen which was now Australian territory and which could be
made avzilable, the basis of the administrative arrangements would be thar,
subject tc the resettled Nauruans accepting the privileges and responsibilities of
Australian citizenship, they should be enabled to manage their own local
administration and to make domestic laws or regulations applicable to their own
communily."

{Trusteeship Council Official Records, 13th Session, 1963, T/SR.1203-1224, p.6.)
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170. On 12 December 1963, the Australian representative made the
following statement in the Fourth Committee on the Report of the
Trusteeship Council:

"Following advice from the Nauruan Resettlement Committee that subject to
satisfactory political arrangements either Curtis Island or Fraser Island (on the
Queensland coast of Australia) would be satisfactory places for the resettlement
of the Nauruan people, the Australian Government decided that Curtis Istand
offered the better prospects for successful resettlement and formulated lines
along which it would be prepared to make Curtis Island available for the purpose.

These suggestions were presented by the Director of Nauruan Resettlement, with
the aid of colour film and photographs of Curtis Island, to the Nauru Local
Government Council and the people of Nauru during a visit from the 17th August
to 12th September, 1963. During his visit the Director attended several meetings
of the Council and addressed several public meetings, which tock the form of
open question sessions, and also made himself freely available for individual
inguiries.

The Nauruan Council has since informed the Australian Government that it is
unable to accept the proposals on the grounds that they do not meet the wishes of
the Nauruan people in respect of the form of government they want to have if
resettled on Curtis Island; and that the Council will submit counter proposals for
consideration by the Australian Government.

The present position is therefore that, since the Trusteeship Council meeting in
May/June, 1963, the Australian Government has satisfied itself that Curtis Island
would offer prospects of successful resettlement; has put before the Nauruans the
lines on which it would be prepared to negotiate a resettlement agreement based
on Curtis Island; and is now awaiting counter proposals from the Nauru Local
Government Council.

The Australian government believes that its latest proposals represent a genuine
and generous aitempi to meet the wishes of the Nauruan people but it is
prepared to give careful consideration to whatever further proposals the Nauru
Local Government Council may place before it. the Australian Government will
not, however, be able to depart from its decision as already stated before the
Trusteeship Council ‘that it cannot see its way clear to transferring sovereignty of
territory which is at present part of Australia’,

This matier to which the Trusteeship Council rightly attaches such importance is
therefore being very actively pressed ahead and my government will continue to
report in detail to the United Nations on progress as it develops.”

(General Assembly Official Records, 18th Session, 4th Committee, 1513th
Meeting, 12 December 1963, A/C.4/SR.1513, p.565, para4.)




171. Without the ability to maintain its identity as a distinct community,
the Nauruan coramunity would have been assimilated without trace into the
Australian landscape. The granting of local government powers only and
without recognition of a Nauruan identity was unsatisfactory to the
Nauruans, and negatived their right to self-determination. The answer of the
Nauruans is succinctly put in the talks with Australia in July-August 1964:

"Your terms insisted on our becoming Australians with all that citizenship entails,
whereas we wish 1o remain as a Nauruan people in the fullest sense of the term
even if we were resettled on Curtis Island. To owe allegiance to ourselves does
not mean that we are coming to your shores to do you harm or become the
means whereby harm will be done to you through us. We have tried to assure
you of this from the beginning. Your reply has been (o the effect that we cannot
give such an assurance as future Nauruan leaders and people may not think the
same as we do. We have then thought up ways and means whereby the future
may be safeguarded as perfectly as possible to our mutual interest but, frankly
speaking, we have made all the concessions and you have made none.”

{Nauru Talks 1964, pp.1-2, Annexes, vol. 3, Annex 1.)

172. The Nzuruan community proposed a treaty of friendship to be
negotiated with Australia, and the grant to Australia powers of quarantine,
defence and external affairs. Australia objected to the Nauruans having
control of coramercial aviation. There were also exploitable mineral sands
on Curtis Island, which had already been sold to a private firm: Australia
suggested that the Nauruans negotiate a partnership, and make sure that the
private firm restore the surface. The Nauruans found this prospect
unattractive, given that this was a situation with which they were familiar
already. (Nauru Talks 1964, p.3; Annexes, vol. 3, Annex 1.) The Nauruans
had also been the subject of some marked racial hostility in Queensland over
the possibility of their settling in Curtis Island (Nauru Talks 1964, p.4).

173. The Nauruan delegation to the 1964 Talks summed the matier up in
these terms:

"We fecl that the Australian people have an image of Naurvans which is quite
wrong, but which the Government has made little effort to correct. Australians
scem 1o have a picture of an absurdly small people who want too much [rom
Australia, who want complete sovereign independence, and who are not as
grateful as they should be for what Australia is generously offering them.

We feel that most Australians think that the predicament facing the Nauruan
people today which has given rise to the need for their resettlement elsewhere is
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due 1o natural over population and would-be sophistication of the younger
Nauruan generation. We feel that Government propaganda aimed at shifting the
blame to natural causes and evolution, is responsible for this unfair emphasis but
have met with very little success. Although such factors may be regarded as
contributory, it is wrong to attribute the necessity of resettlement wholly or
primarily to them. We submit again that the main need for resettlement arises
out of the physical destruction of the island and its attendant problems. Four-
fifths of our island is phosphate-bearing and therefore in the end that much will
be destroyed.

We bitterly regret that in the recent discussions our delegation has fatled to
achieve what we had thought would be acceptable to both our people and in their
mutual interest. We feel that despite your full knowledge of the relevant factors
in the situation you have made no effort to compromise so that we could reach a
mutually satisfactory agreement, but rather that your stand and your attitude on
this most important and vital matter to our people are based on little else other
than sheer strength in bargaining.

We feel that we cannot sccure a reasonably happy and satisfactory future on your
terms for resettlement on Curtis Island and we have decided on behalf of our
people that the idea should forthwith be abandoned. The properties of the
Queensland people on Curtis Island who have been so upset on our account
should not be acquired.

Your representatives pointed out, and we had noted that the same Australian
attitude would apply to all its off-shore islands irrespective of their distances from
the mainland.

We are left therefore, with no option but to look to our own island for a
permanent future, We will remain on Nauru.”

{Nauru Talks 1964, pp.4-5.)

174. Once settlement on Curtis Island had been rejected, the Nauruans
stated very clearly that as their future lay in Nauru, rehabilitating the
quarried lands in full had become imperative. (Nauru Talks 1964, p.5.)

Section 8. Independence and Rehabilitation

A. THE REHABILITATION ISSUE

175. When the matter of resettlement/rehabilitation came up for
discussion between the Australian and Nauruan delegations in Canberra in
May-June 1965, the Chairman (Mr. Warwick Smith) of the Australian
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delegation registered the Government’s disappointment at the decision of
the Nauruans not to proceed with resettlement on Curtis Island, and stated
that it was hoped that the Nauruans would keep the issue alive, and not rely
solely on other ‘possibilities, such as a successful rehabilitation of the island.
But the Australian delegation did propose that a committee be set up, to
include a civil engineer, an economist and a soil expert, to investigate the
issue of rehabilitation. It was suggested that selection of the Committee
members be agreed upon with the Nauruans.

176, In relation to the problem of limited resources on Nauru, the
following exchange took place between the Chairman and the Head Chief:

"The Chairman pointed out the difficulties connected with an increasing
population and the possibility of limited resources on the Island to feed that
population. The question was whether the Nauruans saw agriculture as an
avenue of employment or as a supplement to food, the bulk of which would
presumably still have to be imported.

The Head Chicf replied that he could not ask his people 1o iive on only one fifth
of the island. Instead of four-fifths of the island useless they wanted they wanted
all the islaad useful, or at least with trees. They believed that this would improve
rainfall. They could at least live on the re-soiled land and use the coastal strip for
agriculture. Since the Governments were prepared to restore the area of Curtis
Istand afft:cted by mining for mineral sands why were they not prepared to
undertake similar responsibilities on Nauru.

The Chairman said that it was standard practice to rchabilitate mineral sands but
not open cut mining or phosphate. He had mentioned these matters merely to
indicate that the Governments’ view was that rehabilitation was likely to be
impracticable and ineffective in the long term. The Governments were however
quite willing to see the proposed investigation committee set up to look into the
question td help to get a common view, although this in no way committed them
to meeting any costs for rebabilitating the island.”

(Record of Negotiations, 31st May-10th June, 2nd June p.m. 1965, p.6, 7,
Annexes, vol. 3, Annex 2.)

177.  In evidence before the Commission of Inquiry into the worked-out
phosphate lands of Nauru in 1987, Mr Marsh, the former Director of
Nauruan Rese:tlement, by now a retired public servant of the Australian
Department of Territories, gave his own account of these events. He stated
that, once the plan for Curtis Island was accepted, Australia was prepared to
finance completely the setting up costs of the Nauruan community, involving
transfer of the Nauruans, housing, roads, deep-water port, industries,
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Secondly, resettlement was seen as the alternative to rehabilitation, so that
when resettlement could not be achieved then the issue of rehabilitation
revived. This was what led to the establishment of an investigative
committee, the Davey Committee. One factor in this was the pressure being
exerted by the Trusteeship Council. Thirdly, so far as Mr Marsh was aware,
the Australian Government had not given much thought to what would
happen, once the Nauruans had accepted Curtis Island, in relation to Nauru
itself. The evidence of Mr Marsh, upon reflection, was that the Nauruans
could not have been deprived of their homeland, where there would still be
Nauruans living, even after resettlement. The Nauruans could still have
obtained self-determination in the Trust Territory, and presumably the
control of the phosphate industry. (See Commission of Inquiry into the
Rehabilitation of Worked-Out Phosphate Lands of Nauru, Transcript of
Proceedings, 8 July 1987, Marsh pp.858-865: Annexes, vol. 4, Annex 73.)

B. THE DAVEY COMMITTEE

178. The Committee comprised Mr G.1. Davey (Chairman), a consulting
engineer, Professor J.K. Lewis, Professor of Agricultural Economics,
University of New England, N.S.W., and Mr W.A. Van Beers, a Soils and
Land Classification Officer of the Food and Agricultural Organization. The
Committee was appointed by the Australian Minister of Territories late in
1965, and was required to report by 30 June 1966. Its Report would be
tendered both to the Administering Authority and the newly-established
Nauru Legislative Council. For the text of the Report see Annexes, vol. 3,
Annex 3.

179. The Committee was required to examine:

(1) whether it would be technically feasible to refill the mined phospbate
areas with suitable soil and/or other materials from external sources or
to take other steps in order to render them usable for habitation
purposes and/or cultivation of any kind;

(i) effective and reasonable ways of undertaking such restoration, including
possible sources of material suitable for refilling;

(i) estimated costs of any practicable methods of achieving restoration in
any effective degree..."




The Committee was also instructed, assuming that some form of "restoration”
was possible, to...

(1) investigate the water resources of Nauru;

(ii) examine fully the possibility of growing in the areas to be restored, trees,
vegetables and other plants of a utilitarian kind, having regard both to
what was done in this way in the past and what might be most useful to
the Nauruan people in the future.”

(Report on Rehabilitation of Mined Phosphate Lands, 1966, p.7.)

180. It was assumed by the Committee that an evaluation of possible
measures for rehabilitation of mined areas from an economic point of view
was expected. Further, the Committee understood its function to be
primarily the provision of information concerning technically feasible
methods of treating worked areas, the costs and benefits of alternative
treatments and the implications of such actions.

181. The Committee itself affirmed the close connection between the
issues of rehabilitation and resettlement. It described the background to the
rehabilitation proposals as having arisen as a consequence of the refusal of
the Nauruans to resettle on Curtis Island. The Committee put it in this way:

"Upon rejection of Curtis Island, the Nauru Local Government Council
considered it in the best interests of the Nauruans to remain in their own island.
The question of rehabilitation of worked-out phosphate lands was then raised,
bearing as it did on the capacity of the island to provide a satisfactory home for
the Nauruans whose numbers are increasing at a rate of more than four per cent
per annurn,”

(Report on Rehabilitation of Mined Phosphate Lands, 1966, p9.)

182. The Committee accepted that the concern of the Nauruans over the
mined-out larids arose not so much because of loss of current useful
production but because of the loss of opportunities for future utilization of
these areas for habitation, agriculture or other purposes (id., p.10). With
rising population density, dependence on imported foodstuffs would be
greater and would reach an intolerable level unless something was done to
counter the problem. '
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183. The Committee was cautious in its appraisal, but it saw a future for
Nauru provided there was developed a co-ordinated land use plan based on
an overall policy covering the whole of the island’s land resources. The
proposals of the Committee were limited but clear. It proposed a water
supply system, a new airport (thus releasing the land on which the existing
airport was located for residential purposes), the treatment of land to make it
suitable for public and residential purposes, approximating 500 acres, and the
vegetation of land extending to some 1120 acres. It estimated an expenditure
of $31m to provide these facilities, and recommended such an expenditure.
It also recommended a land use plan to accommodate a population of
10,000.

184. The details of the Committee’s proposals -- which have to a large
degree been superseded by the comprehensive and more thoroughly
researched proposals of the Nauru Commission of Inquiry -- should not be
allowed to detract from its real significance. This was, that rehabilitation, at
least on a modified scale, was a cost-feasible possibility. Information coming
from the British Phosphate Commissioners and the Administration had
always been designed to show that rehabilitation was either completely
impractical, or at least not in the usual course of mining. These assertions
and assumptions, never previously examined or questioned in any detail. The
Davey Committee’s Report denied their validity.

C. ENERAL ASSEMBLY’S VIEWS ON THE REHABILITATION ISSUE

185. Once it became clear that the Curtis Island resettlement proposal was
not going ahead, both the Trusteeship Council and the General Assembly
took up the issue of rehabilitation. The General Assembly in 1965
recommended that the Administering Authority engage in a programme of
restoring the worked-out lands. Resolution 2111 (XX) reads as follows:

"The General Assembly,

Having examined the chapters of the reports of the Trusteeship Council relating
to conditions in the Trust Territory of Nauru,

Taking note of the report on Nauru submitted by the United Nations Visiting
Mission to the Trust Territories of Nauru and New Guinea, 1965,

Having examined the chapters of the reports of the Special Committee on the
Situation with regard to the Implementation of the Declaration on the Granting
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of Independence to Colonial Countries and Peoples relating to the Trust
Territory of Nauru,

Reaffirming the provisions of the Charter of the United Nations and General
Assembly resolution 1514 (XV) of 14 December 1960 on the Declaration on the
Granting of Independence to Colonial Countries and Peoples,

Noting th:t, in compliance with the request of the Trusteeship Council at its thirty
first sesstan, the Administering Authority and representatives of the Nauruan
people, in June 1965 at the Canberra conference, pursued further the question of
a future home for the Naurvan people which would preserve their national
identity,

Noting further the conclusions of the Trusteeship Council at its thirty second
session to the effect that, as the Administering Authority was unable to satisfy
fully the Nauruans’ conditions that they should be able to resettle as an
independent people and have territorial sovereignty in their mew place of
residence, and as the offer of Australian citizenship was unaceeptable to them,
the Nauruans decided not to proceed with the proposal for resettlement on Curtis
island and the Australian Government has discontinued action on this proposal,

Endorsivg the conclusions and recommendations contained in the reports of the
Special Committee concerning this Territory,

Recaling the proposals made by the Nauruan representatives to the
Adminislering Authority for the establishment of a Legislative Council by 31
January 1966 and for the granting of independence on 31 January 1968 after two
years of legislative experience together with expericnce through an Executive
Council in the forms and procedure of democratic political administration and in
the executive processes,

Considering the decision of the Nauruan people to stay on the island of Nauru
and their request to the Administering Authority to restore for habitation by the
Nauruan people, the land worked out by the Phosphate Commission,

(1) Reaffirms the inalicnable right of the people of Nauru to self-
government and independence;

)] Calls upon the Administering Authority to take immediate steps to
implement the proposal of the representatives of the Nauruan people
regarding the establishment of a Legislative Council by 31 Janunary 1966;

3 Requests the Administering Authority to fix the earliest possible date,
but not later than 31 January 1968, for the independence of the Nauruan
people, in accordance with their wishes;

(4) Further requests that immediate steps be taken by the Administering
Authority 1owards restoring the island of Nauru for habitation by the
Nauruan people as a sovereign nation;
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{5) Calls upon the Administering Authority to report to the Trusteeship
Council at its thirty third session on the implementation of the present
resolution.”

186. At the 33rd session of the Trusteeship Council, Mr Hammer
DeRoburt, Head Chief of Nauru, addressed the Trusteeship Council:

"48. With regard to the question of a permanent home-land he said that after the
Australian Government and the Naurvan people had failed to reach an
agreement on resettlement, there had beer no alternative left for the Nauruan
people but to decide to remain on Nauru. If they come to do so, the island would
have to be completely rehabilitated and the Nauruans submitted that the
responsibility for such rehabilitation rested with the Administering Authority. If
Nauru attained Independence in January 1968, the Nauruans would have the
responsibility. Roughly speaking the apportionment of responsibility would be as
follows:

The Administering Authority would bear one third of the responsibility for the
rehabilitation, and the Nauruan people would be responsible for the remaining
two thirds.

(Trusteeship Council Official Records, 33rd Session, T/SR.1285, p.91.)

187. This has been the position of the Nauruan Government since
independence (see paras. 1, 4, 193, 615-618).

188. The 33rd Session of the Trusteeship Council in 1966 was informed of
the recent Report of the Davey Committee but was told that there had been
insufficient time for full consideration of the Report, either by the
Administering Authority or the Nauru Legislative Council. This meant that
the Committee Report would not be before the Trusteeship Council until
June 1967, only six months before the date set for independence.

D. PRE-INDEPENDENCE DJSCUSSIONS OF THE REHABILITATION ISSUE

189. The position of the Naurvans in relation to the Davey Committee
Report was stated by the Head Chief, Hammer DeRoburt, at the 1966 Talks
between the Nauru Local Government Council and a Joint Delegation of the
three Governments. {Nauru Talks 1966, Annex 11; Annexes, vol. 3, Annex 4.)
As the statement revealed, the Committee’s estimates of the cost of
restoration indicated that the Nauruans could have a sustainable future on
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Nauru if certain rehabilitation measures were carried out. For the Nauruans,
the Head Chief stated:

6. Our people have been seeking restoration of the mined areas as a right
to have returned to us adequate land for a permanent home. We were
interested in resettlement only because it appeared to be an easier way
of solving our problem, and the Administering Authority encouraged this
by suggesting that it would be impossible to live on Nauru and, that even
if we could, it would still not be in our best interests to do so. .

7. To the Nauruans the most pleasing aspect of this report is that the
Committee has confirmed our view that it is practicable for us to stay on
Nauru. We have lived on this island for centuries, and when no other
sclution could be found we were sure that if the mined lands were
restored it would be possible for us to remain on Nauru even though our
views were not accepted by the Administration.”

(Nauru Talks 1966, pp. 58-59.)

190. The Head Chief accepted many of the ideas implicit in the Report,
while rejecting the view that full restoration or re-soiling could not be
achieved. (Nauru Talks 1966, pp. 62-77.)

191. The Joint Delegation’s reply is set out in Annex 16 of the Report of
the 1966 Talks. It rejected the preference of the Head Chief for complete
restoration, but left open the actual recommendations in the Report on the
basis that the three Governments had not had time to consider their
implications. But there were hints in the statement that the partner
Governments were hoping to avoid any discussion of rehabilitation. As there
was no common view on the Report it was suggested as a fit subject for a
joint examination by the Nauru Local Government Council and the three
Governments. Nor was there any detailed discussion of the Report at the
Trusteeship Council in 1966.

192, By 1967, attention was focused on the conclusion of arrangements for
the transfer of the phosphate industry and for the transition to political
independence. The issue of rehabilitation was not forgotten, but it was not
central to the process leading up to independence. This was made clear by
Head Chief Hammer DeRoburt in the Trusteeship Council on 22 November
1967: see below, paras. 609.




193. On the day of Nauruan independence, 31 January 1968, Hammer
DeRoburt, as Chairman of the Council of State, publicly declared that the
partner Governments should meet one-third of the rehabilitation costs of the
worked-out phosphate lands (Melbourne "Herald", 1 February 1968; "West
Australian", 2 February 1968; Sydney "Sun", 2 February 1968). See Annexes,
vol. 4, Annex 69. This position, which remains that of the Applicant State, is
the basis for the present Application before the Court.
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THE SOCIAL AND ECONOMIC GEOGRAPHY OF NAURU




81

PART II

THE SOCIAL AND ECONOMIC GEOGRAPHY OF NAURU

Section 1. Ceomorphology and Climate

194, Nauru is located 42 kilometres south of the equator at 166° 56’ E,
almost equidistant, some 4000 kilometres, between Sydney, Australia and
Honolulu in Hawaii. Within its region Nauru is isolated. The closest island
is Ocean Island (Banaba), which is approximately 270 kilometres to the East.
(See Annexes, vol. 2, Map 1.)

195. The island of Nauru is small, being only 2200 hectares or 22 square
kilometres in land area. It is more or less oval in shape, being about 6
kilometres north to south, and 5 kilometres east to west. (See Annexes, vol.
2, Map 3.) The outer limit of the territorial sea of Nauru is twelve miles
from the edge of the reef surrounding the island. Being an uplifted, coral
limestone island, the coastal reef extends seawards about 100 metres.

196. Situated just south of the Equator, Nauru is fortunate in that it has no
history of cyclonic weather pattern or tidal wave action. However, during the
wet season, extending from November to April, winds tend to come from the
west and to develop sea squalls which inhibit the loading of phosphate for
periods of time. Temperature throughout the year varies between a
minimum of 23°C and a maximum of 35°C, with little variation between the
dry and wet seasons.

197. Rainfall on Nauru is variable. Over a period of sixty years, the
average annual rainfall was 1,994 millimetres. However, the variation is
most marked. In 1930, rainfall was recorded at 4,590 millimetres whilst in
1950 it was only 280 millimetres. Most rain falls in the wet season from
November to April. Nauru is susceptible to periodic drought.




198. The storage of fresh water is thus vital. Water supplies presently
come from imported water held in large storage tanks, or tank water
collected from roofs. The 1987 Nauru Commission of Inquiry, in the course
of its detailed investigation of the possibilities for rehabilitation of the
mined-out lands, quantified the extent and the quality of groundwater
sources which can be tapped by wells:

"Groundwater

Qceanic islands having a relatively uniform geology and permeable rocks, without
any rainfall, would have a water table and would correspond to sea level at all
points sub-surface on the island. However, with the addition of percolating
meteoric waters derived from rainfall, a fresh\salt water relationship builds up
based on the difference in density of fresh water to salt water. The upper and
lower surfaces of the fresh water body (or lens) are ellipsoidal, the lower surface
extending; below sea level to a depth that is equal to the height of the upper
surface above sea level multiplied by the ratio of the density of fresh to the
differenc: berween the densities of fresh and salt water. For average sea water
and rain water the ratio is about 40:1, i.e 40 units of fresh water below sea level to
every 1 unit of head above. This lens is known as the Ghyben Hertzberg Lens.

It has been known for many years that a water lens existed beneath Nauru, Test
drilling and hydrological investigations in 1965-67 attempted to quantify the
ground wvater but the results were inconclusive,

Further investigation in 1987 by Dr. G. Jacobson of the Australian Bureau of
Mineral Resources resulted in a Report to the effect that there exists, bencath
Naury, a discontinuous fresh water lens averaging 5 metres in depth. Beneath
this lens there exists a mixing zone of brackish water 60-70 metres in depth. This
brackish water, in turn, overlays the seawater below.”

{Republic of Nauru, Commission of Inquiry into the Rehabilitation of
Worked-Out Phosphate Lands of Nauru, Report, 1988, vol.5, pp.1013-1014.1)

199. With rehabilitation of the worked-out lands, consideration would
need to be given to water storages or dams, supplemented by water run-off
from roads and airstrip. A desalination plant could be a supplementary
source of water, particularly in times of drought? Both the Davey
Committee in 1966 and the 1988 Commission of Inquiry made

! The Commissicn of Inquiry consisted of Professor C.G. Weeramantry, Professor of Law, Monash University
(Chairman), Mr. R.H. Challen, a consulting engineer, and Mr. Gideon Degidoa, Manager, Nauruan Language
Bureau, Nauruan Department of Island Development and Industry. See the Note on Sources, above p.vii.

2 The Government of Nauru has recently taken a decision for the establishment of a desalination plant as a

supplementary source of water,
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recommendations for resolving the water problem (Territory of Nauru,
Report by Committee Appointed to Investigate the Possibilities of Rehabilitation
of Mined Phosphate Lands, 1966, pp. 5, 30-32 (Annexes, vol. 3, Annex 3);
Commission of Inquiry, Report, vol. 5, p. 1388).

200. The land area of Nauru is made up of a coastal plain and a central
plateau stop a coral limestone escarpment. The coastal plain varies in width
between 150 and 300 metres. The coastal plateau ("topside") ranges between
30 and 70 metres above sea level. On topside, there is one major internal
depression in the southwest of the plateau. This is called the Buada Lagoon
and is close to sea level. (See Annexes, vol. 2, Photograph 8.)

201. The reef is exposed at low tide and drops away sharply on the seaward
edge. The depth of water immediately adjacent to the reef is approximately
three to four thousand metres, enabling extremely large vessels to moor
alongside the outer edge of the reef and be loaded with rock phosphate
through giant cantilevers. (See Annexes,vol. 2, Photograph 10.)

202. The narrow fringing area or coastal plain contains soils of a weakly
developed character with low water-holding capacity. However there is some
organic matter accumulation over the limestone, The undisturbed topside
soils are generally fertile. Levels of organic matter and the nitrogen content
are high enough to maintain non-intensive cropping. (R.J. Morrison,
"Comments on the Soils of Nauru", 1987, unpublished paper prepared for the
Commission of Inquiry.)

203. The parent materials on Nauru vary from the fringing reef, which has
calcite dominant limestone, to the topside plateau where there is a
combination of dolomite and calcitic limestone together with phosphatic
material dominated by apatite (Morrison, loc. ¢it.,, p.8). Apart from Buada
Lagoon the topside plateau before mining presented a relief which was
generally flat to gently rolling. Geologically, the coastal fringe is much
younger than the topside plateau. The topside "overburden" or "black
phosphate" varies in depth from 15 to 38 cms. It has a rich phosphate
content but is deficient in nitrogen and potassium. This overburden was
previously mined and then blended within the rock phosphate sold by the
British Phosphate Commissioners.

204. The original vegetation of the topside plateau consisted of a
calophyilum (Tomano) and ficus forest, amidst which pandanus groves were




planted. The area surrounding the Buada lagoon has a wider cultivation with
coconuts, breadfruit, pandanus, mango, soursop and lime.

205. Considerable evidentiary material was presented on vegetation to the
Commission of Inquiry into the Rehabilitation of the Worked-out Phosphate
Lands of Nauru. The part of the Report of the Commission of Inquiry
dealing with Nauru vegetation is contained in Annexes, vol. 4, Annex 71.
This material illustrates the availability before mining of a rich assortment of
vegetation, the uses of which were many and various amongst the Nauruan
community -- food, medicine, building, implements, canoes, perfumes and
firewood.

Section 2. Phosphate Mining

206. The history of phosphate mining on Nauru in this century reveals a
development from manual methods to a sophisticated and highly geared
industry. The three successive methods of extraction -- manual hand-raising,
overhead cableways with skips, and Ruston Bucyrus grabs and trucks -- the
drying and screening processes, and loading are all described shortly in the
Report of the Commission of Inquiry (see Annexes, vol. 4, Annex 72.)

207. Nauru has an area of 2200 hectares, 1700 hectares of which are
classified as phosphate lands. On the topside plateau only the area
immediately surrounding the Buada comumunity has not been so classified.
Mining began on the western side of the island closest to the loading point
and, before July 1967, approximately one-third of the declared phosphate
area was minad out (see Annexes, vol. 2, Map 3). Before July 1967
approximately 41 million tonnes of rock phosphate were mined: since that
date almost the same amount has been mined by the Nauru Phosphate
Corporation.

208. As the operations of mining became more skilled and mechanical
methods took over from the manual, it became increasingly apparent to the
Nauruan comununity that a very significant part of the island was quickly
becoming unusable.

209. The Commission of Inquiry Report describes the situation in Nauru
prior to mining in this way:




210.
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"The plateau was well covered with a mature forest of tomano, wild almond,
native hibiscus and other indigenous trees with a somewhat sparse understorey of
shrubs and grasses. Ferns prospered in hollows. Coconut palms and pandanus
grew on the plateau -- generally where planted by the people. Coconut palms
thrived in the lower levels of the Buada Lagoon area as also did mango and
breadfruit trees. Noddy birds, terns and frigate birds utilised the trees for
nesling, roosting and food and were therc in considerable number.

The land was easily accessible and pleasant to walk over. The Nauruans, who
lived on the coastal plain, used the plateau as a source of many of their essential
supplics: timber for canoes; timber, palm fronds and pandanus leaves for hut
building; timber to make tools, weapons and furniture; materials for clothing;
fishing lines, etc. Nuts from the tomano trees were collected and crushed for oil
to burn for light, almond nuts were collected for food.

Other berries, nuts etc. were collected for food or medicine. The Nauruvans prize
the noddy as a great delicacy and hunting parties sought them in the tomano
forests.

Of particular significance were the pandanus groves. Pandanus were and still arc
highly esteemed as a source of food. The leaves were used for many purposes
including clothing, ground mats, and for roof thatching. Woven into wall sheets
they provided wind and rain protection in their huts etc. When the fruit was ripe
the Nauruans moved up onto the plateau in large parties and lived there for long
periods, picking the fruit, extracting and cooking the edible jelly and preserving
food for the coming lcan season. These pandanus expeditions involved many
people. They were essentially clan or community undertakings. There was much
work to be donc and many hands were needed. It was also a time of rejoicing
and the Nauruan community of today recall such events of the past with
nostalgia."

{Nauru Commission of Inquiry, Report, 1988, vol.5, pp.1032-1033.)

But mining "changed the face of the land"™:

"Phosphate mining has had a drastic effect on topography and vegetation of the
plateau. Prior to mining the land is stripped of vegetation, and topsoil and
contaminated phosphate arc scraped off, thus exposing the phosphate deposits.
Since most of the phosphate is found between the coral-limestone pinnacles, its
extraction results in a dramatic change in local relief which varies between 4 and
8 metres from Lhe top of the pinnacles to the pit bottoms. An average of about
three or four pinnacles can be found to occur within each 100 m?. Because the
mining process is relatively inefficient, up to 20 per cent of the phosphate remains
after extraction {Bailey 1981), forming unconsolidated deposits in the pit bottoms
as well as on the saddles and scree slopes between the pinnacles. These deposits




which may b= mined at a later date, and, to a lesser extent, the pinnacles surfaces,
provide the main sites for recolonization and revegetation.

As phosphate extraction completely removes the original vegetation and soil and
exposes a nzw substrate, the vegetation sequence that develops on the mined
areas may be classified as a primary succession, albeit one produced through
drastic human intervention,

Despite the economic prospernity resulting from the exploitation of phosphate, by
the end of this century an estimated four-fifths (or 1760 hectares) of the total land
area will have been transformed into a pitted wasteland of scattered coral
pinnacles which can be best described as a ‘topographic jungle’ or ‘pit-and-
pinnacle’ relief.”

(Manner, Thaman & Hassall, “Plant Succession after Phosphate Mining on
Nauru®, Australian Geographer, vol. 16 (1985) p. 187.)

211. At the ccnclusion of mining any given area, there remains a sea of
coral limestone pinnacles, usually with a depth of four or five metres to the
pit bottom and with the pinnacles close together (see Annexes, vol.Z2,
Photograph 3).

212. Before the island was mined, Nauruan landowners were able to
identify their own areas of land through stone boundary markers. Various
_trees were grown on this land, such as pandanus and coconut which were
much valued. But once mined, the areas become completely inaccessible
and, without careful survey, almost unidentifiable (see Annexes, vol. 2,
Photograph 2). The most populous part of the island is along the narrow
coastal western fringe strip. Apart from pockets of forest, the main one
surrounding the Buada lagoon in the south-east, the island is nearly mined
out (see Annexes, vol.2, Photographs 1 & 8). The Buada area provides a
marked contrast to the rest of the topside plateau and provides some
indication of the plateau’s appearance before mining (see Annexes, vol. 2,
Photographs 8 & 9).

213. After a period of time a weathering and regenerative process takes
place on earlier mined land. The pinnacles gradually become dark grey with
age, worn and more jagged. Natural regeneration at first occurs in the pit
bottoms with ferns and small bushes, and then later with vines and trees,
particularly ficus. (See Manner, Thaman & Hassall,"Phosphate Mining:
Induced Vegetation Changes on Nauru Island”, Ecology, vol. 65 (1984)
p. 1459.) Early mined-out areas witness a substantial regeneration but owing
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to the pinnacle proliferation, such land is inaccessible and completely
unusable (see Annexes, vol. 2, Photographs 4 and S).

Section 3. Social Effects Of Phosphate Mining

214. The lifestyle of the Nauruan people has been affected by mining in a
number of ways. Basically, from being a homogeneous island people existing
in a subsistence economy and without much external contact, the island has
become totally industrialised and completely dependent on imports for its
sustenance -- food, water and clothing -- and its development, building
materials, vehicles, and consumer goods.

215. In the pre-mining period, the topside plateau provided a very
important part of the social hife of the Naurvan. It was that area which
provided timber for the house, where it could take up to two months to
collect, cut and stack materials. At that time the Nauruan family would go to
the plateau and live under temporary shelter, eating the fruits of the
pandanus and hunting the noddy birds whilst seeking the materials for the
coastal house.

216. The cultivation and care of the pandanus is described by Camilla
Wedgwood, who carried out her research on Nauru in 1935 at the invitation
of the then Australian administrator, Commander Garsia, R.A.N., and with
the authority of the Australian Minister for Territories.

"The cultivation and care of the pandanus trees was primarily the word of the
women, though the men helped in the initial clearing of the land and in the
planting. This was done during the time of the westerly winds when the rainfall is
most plentiful. There are a considerable number of different varieties of
pandanus (of which each has its own name) some with sweet fruit, some with
sour, which lend themselves to different treatment, and some which are more
valuable for their leaves (from which thatch, mats, petticoats and other objects
are made) than for their fruit. The pandanus flowers usually during January and
February and the fruit is ready for gathering about August or September.
Formerly, when the time for the pandanus harvest (ineded) had come, the people
used to leave their homes on the coast and go to dwell in more or less temporary
bush huts on the pandanus lands in the interior. Sometimes all the members of a
homestead helped in the gathering of the fruit, but the men generally spent most
of their days in fishing, and only returned inland for the night. Commonly two or
three sisters with their children worked together, for picking the pandanus fruit
and turning it into edorno entails heavy labour and requires the co-operation of a




number of people throughout the two or three months of harvest. Young girls
unite to carry water from the home-wells to the temporary settiements, for there
is no water to be had in the bush-lands; groups of two or three youths or your
men work together picking the fruit, and if there is no old oven which can be used
for the cooking some men will dig a new one and collect from nearby coral
pinnacles the necessary cooking stones; the women do all the work connected
with the actual cooking of the fruit and the small children are kept busy collecting
fuel. The process whereby the juice is extracted from the fruit after the first
cooking is primarily the work of young men, and if anyone is known to be
engaged in a big pandanus gathering, they will come from other homesteads and
even from other districts (o where the work is being done and hold a pandanus-
squeezing competition, either working individually or in groups. This was the
only stage in the harvest and making of edone which was at all festal. My
informants impressed upon me that the people had to labour much too hard
during the harvest season to have any leisure for dancing or singing or any other
such relaxations. When all the pandanus fruit had been gathered and turned into
preserve, however, there was, in olden times, a great harvest festival at which the
people danced and sang songs about the pandanus. Where this festival was held
my informant did not know since none had taken place during his lifetime, but it
seems probably that the dancers and singers went round the island performing at
each place they came to, for such touring parties seem to have been characteristic
of old Navruan life."

(C.H. Weidgwood, "Report on Research Work in Nauru Island, Central Pacific",
Oceania, vol. 7 (1936) pp. 8-9.)

216.  Wedgwood rated the influences on cultural change in chronological order as the
coming of the missionaries and the discovery and working of the phosphates. With some
perception, she noted the acute change that had taken place by 1935 in these terms:

"..to be Lealthy, a culture must develop gradually, and that any great change in
the cultural environment to which the society has to make a swift adaptation is
liable to weaken that society, or at the least puts a very great strain upon it. To
wipe away all that is ofd and native to a people, and to introduce or force upon
them an alien civilization, may at first scem to be a successful venture, but it does
not make for a stable or healthy society and lays up trouble for the future. This is
the danger in Nauru... The great need in Nauru to-day seems then to be a means
of linking the past with the present; of restoring that personal dignity and self-
respecting mode of life for which the peoples of the Central and East Pacific have
long been noted, while yet enabling the islanders to reap benefits from the
complex European civilization with which they have been brought in contact; to
develop a people who will take a pride in being Nauruans and not in being
imitators of Europeans.”

{Wedgwooed, loc. cit., pp.361-2.)
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218. In the present situation, Nauruan houses are western in style, and are
often imported in fabricated form from Australia A substantial proportion of
food is imported, and water is also imported in large tanker vessels. The
Nauruan culture, dances, chants, food procedures are all but forgotten, in the
acceptance of Western ideals, religion and lifestyle (Wedgwood, loc. cit.,
p.33). Any rehabilitation of the island involving development would have to
take the presently changed nature of the lifestyle and the modern
requirements of the Nauruan community into account.

219. In this regard, current p0pulation pressure is an important factor. The
land surface of Nauru is finite, but without rehabilitation of mined-out areas,
the usable surface for whatever purpose would be reduced by 80%.

Section 4. Population Growth

220. Before the Second World War, the indigenous population of Nauru
remained for the best part of a century remarkably static at between 1,300 to
1,600. During the Second World War a large number of Nauruans were
deported by the Japanese occupation command to the Micronesian island of
Truk. From an indigenous population of 1,848 in 1942, there was a reduction
as a result of the War to 1,369 in 1946.

221, Since 1946, there has been a remarkable rise in the indigenous
population. The census statistics reveal the following figures:

Year Population

1950 1,582
1960 2,327
1967 3,011
1977 4,174
1983 4,964

222, Demographic estimates since 1983 provided by the Nauruan
Department of Island Development and Industry would base the indigenous
population in 1990 at 5,285. The estimate for the year 2000 is 8,200. The
rise in population was foreseen by the Australian Administration. In 1966,
the Davey Commiitee Report (see Annexes, vol. 3, Annex 3, p.18) based its




recommendations on a projected population of 10,000 Nauruans by the turn
of the century.

Section 5. Naurpan Identity

223,  In the census figure of 4,964 in 1983, only 294 Nauruans were included
who were abroad. The greater proportion of these were students studying in
Australia and New Zealand on Nauru Government scholarships. Very few
Nauruans ever leave Nauru permanently. There is no emigration such as
occurs in other Pacific Islands such as Western Samoa, Tonga or Niue.! The
sense of belonging is strong.

224, The smallness of the island and its population tends to promote a
tight, homogeneous community. But there are other factors which develop
strong Nauruan identity. The unique Nauruan language has produced a
closeness in community culture and knowledge, particularly of custom. The
Nauruan language is the main source of communication between Nauruans.

225.  Land is central to the Nauruan identity:

“Nauruans enjoy the right of freehold title to their lands by virtue of heredity.
The system of land holding is governed by the custom and usages of the
Nauruaus. Practically the whole of the Island, with the exception of small areas
gifted to the Missions or acquired by past administrations is owned by individual
Nauruans,

Subject only to the custom and usages of the people and, more recently, laws
relating to disposition of title to land, each land owner acquires title by descent,
througk. will or intestacy, or by gift inter vivos. That the sale of land has not been
part of the Nauruan custom does not alter the fact that by custom landowners
enjoy the full rights of disposition of their lands. This right of disposition
includes, because of the absolute nature of ownership, everything upon as well as
everything in and below the surface of the land."

(B. Dowiyogo, "The Law of Land Holding in Naury" (unpublished paper
preparzd for and deposited with the Nauru Commission of Inquiry 1989);
Annex:s, vol. 4, Annex 74.)

1 Movement from Pacilic islands to metropolitan territories is considerable, except for Nauruans. Ouily one-quarter
of Niueans live in Niue, the remainder are in New Zealand. Thiny-two thousand Tongans live overseas, whilst
110,000 are in Torga. Half the population of Wallis and Futuna islands live permanently in New Caledonia, (R.G.
Ward, "Earth’s Empty Quarter? The Pacific Islands in a Pacific Century”, The Geographical Journal, vol. 155, no. 2
(1989} p. 243.)
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226. The Nauruan conception of land ownership extended to trees, wells,
reefs and fishing grounds.

"Almost every native on Nauru is the owner of land or palms... Just like every
small picce of land and each palm, so the reef that surrounds the island and the
sea washing the shore, all have their owner. For example, no native is allowed to
let down his fishing basket outside the reef without first having obtained
permission by the owner of that particular part of the sea..The ‘sale’ of land
happens rarely, but the exchange of differcnt lots happens frequently.”

(Jung, Aufzeichnungen uber die Rechtsanschau-ungen der FEingeborenen von
Nauru; Schutzgebeiten, X Bd., Berlin, 1987, p. 67, quoted in Dowiyogo, op. cit.,
p. 16.)

Such arrangements were derived from custom which had pronounced legal
effects in Nauruan society.

"Their notion of justice and law arose out of their thinking and feeling. It led to
basic laws of a public or private nature. They have been transmitted orally. They
were adjusted to the continuing development and found their expression in a code
of ‘customary law’. These notions of law cover a wide spectrum: land, reef,
ocean, (ree, animal house, tools, family, nation etc. With the highly developed
people of Nauru these ideas have taken on a definite legal character and many
were 1o be found to be so well applicable, that one bases decisions in important
legal matters on this law. They arc gradually being incorporated and adjusted to
our sense of justice and the Civil Code.”

(P. Hambruch, Nauru, L. Friederichsen & Co., Hamburg, 1914, p. 291.)

228. Land law was an intimate part of the legal web of custom, involving
various facets of society. Though Nauruans today have become heavily
influenced by European mores, nevertheless the attitudes towards land and
family are strongly directed by custom,

Section 6, The Economy

229. In the earlier subsistence economy of Nauru, the great influence on
life was climate. Drought, a fairly common phenomenon, was the
determinant of the availability of water and coconut. The arrival of the




European intraduced western diseases which at various times had a
deleterious effect on the population.

230. In the German period, the significance was not as great. The area
mined was small (Annexes, vol. 2, Map 4: the area marked "E" shows the
position as at 1913), and the amounts paid to the Nauruans were miniscule.
Nauruans, whilst subject at this stage to western influences and government,
nevertheless were still involved in a subsistence economy, combining fishing
with coconut arnd pandanus (on the plateau), and using the plateau for the
daily requirements of wood, housing material, canoes and implements.

231. With the introduction of overseas goods and foods, Nauruans became
more and more dependent on returns from phosphate for everyday existence.
Government services, such as police, medical, educational, electrical
supplies, works, were paid for out of the returns of phosphate. With the
diminution of land supply, Nauruans became more dependent on phosphate
returns, as the suibsistence economy faded out.

232. In the Keport of the Administration of Nauru to the Council of the
League of Nations during the year 1928 (p.37), there is a comparative
statement of revenue for the five years ended 31 December 1928. Of the
total revenue collected during these years, the royalty on phosphate exports,
as it was then rermed, annually contributed between 35% and 45% of the
revenue. In the period 1924 to 1928, a substantial contribution to revenue
came from import duty and a capitation tax. Import duties carrying a high
rate of duty were, tobacco, drapery, footwear, and motor vehicles and
accessories. The "royalty” payment was based in those years on a rate of six
pence per ton of phosphate exported. Expenditure during these years was
very moderate. Where there was specific expenditure required for the
Nauruan Community it was largely funded from a further royalty paid to the
Nauruan Royalty Trust Fund. That Fund paid for native education and a
number of miscellaneous public works for Nauruans (Report, p.40).

233. A comparison with the years 1961-1962 to 1965-1966 reveals a rather
different picturz. Revenue figures have risen from a few thousand pounds to
sums of over a million dollars Australian. However, what was previously
described as the royalty on phosphates exported is now simply described as
"payment by the British Phosphate Commissioners™: this represents 90-95%
of total revenue collected. Import duties have all but disappeared. The only
other revenue provider of substance is the radio station and post office which




in 1965-6 provided some 7.5% of revenue. (Territory of Nauru, Report for
1965-6, 1966, p. 29.) This revenue met all the expenditure of the
Administration including capital works. (Report, pp.80, 81.) Capital works
for Nauruan housing, however, came from the proceeds of the Nauruan
Royalty Trust Fund. (Report, p. 83.)

234.  After 1968 the dependence on the returns from phosphate is further
demonstrated by government revenue and expenditure figures. It is during
this period, after independence, that resources are built up through the
amounts paid annually to the Nauru Phosphate Royalties Trust for
investment.! Such amounts are withdrawn as a percentage directly from each
ton of rock phosphate exported. This revenue meets both the day to day
costs of government together with any developmental expenditure. The
Nauru Government’s annual accounts reveal that since independence the
percentage of the revenue of the Government derived from phosphate varies
between 55% and 70%. The only other major source of income within the
economy is also phosphate based. This is the amount paid to the individual
landowner in capital sum at the time his or her individual allotment is mined.

235. The Nauru Phosphate Royalties Trust set up by Ordinance in 1968,
one week before independence, is required by statute to administer two
major funds, the Nauruan Community Long Term Investment Fund, and the
Nauruan Land Owners Royalty Trust Fund. The first fund is a Government
fund (see para. 124) to be accumulated and not paid out until "the economic
life of the phosphate deposits in Nauru is substantially ended" (Nauru
Phosphate Royalties Trust Ordinance 1968, s.18(2); Annexes, vol.4 Annex
41). The purpose of the Fund is to establish a solid financial base for the
Government against the time when receipts from phosphate have ended.
The other fund, established by section 19 of the Ordinance, has the object of
paying landowner beneficiaries after a certain date.

236. In the result the economy is built almost entirely on the proceeds of
the export of rock phosphate, placing Nauru very much at the mercy of the
vagaries of the overseas price of phosphate from time to time. Furthermore,
as the sales of phosphate subside due to the exhaustion of supplies, either
some other export commodity needs to be developed or a reduction in the
dependence on imports.

1 The Rchabilitation Fund was established by the Nauru Government in 1968, and is administered by the Nauru
Phosphate Royalties Trust. Its purpose is to accumulate funds for the rehabilitation of land mined since 1 July 1967
The Fund has accumulated approximately A$240 m.







97

PART III

CHAPTER 1

THE BREACHES OF INTERNATIONAL LAW FOR WHICH AUSTRALIA

237.

IS RESPONSIBLE

Section 1. Introduction: the Purpose of this Part

The purpose of this Part of the Memorial is to elaborate upon the

principal bases of responsibility (or causes of action) upon which the
Applicant State relies. At the same time Nauru confirms its reservation of
the right to supplement or amend its Application, contained in paragraph 50

of the Application.

238. Subject to this reservation, the pertinent heads of claim will be

examined in this Part in the following order:

(a)  Breaches of the Trusteeship Agreement and of Article 76 of the
United Nations Charter (Chapter 2).

(b)  Breach of international standards applicable in the administration of
the trusteeship: that is to say, the principle of the self-determination
of peoples and its corollary, the right of peoples and nations to
permanent sovereignty over their natural wealth and resources
(Chapter 3).

(c)  Denial of justice lato sensu (Chapter 4).

(d)  Abuse of rights and acts of maladministration (Chapter 5).

(e)  Breach of the duties of a predecessor State (Chapter 6).

(f)  Failure to make restitution of the overseas assets of the British
Phosphate Commissioners (Chapter 7).

239. The exposition of these bases of liability will be followed (Chapter 8)

by a consideration of the forms of loss caused to Nauru as a result of the
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breaches of international legal duties for which Australia is responsible. In
the circumstances of this case the Government of Nauru believes that the
specification of the forms of loss will be of particular assistance to the Court
in its appreciation of the bases of liability.

Section 2. Certain Reservations

240. It is necessary to preface the substance of this Part of the Memonal
with certain reservations of position.

241. The first such reservation relates to the validity of the Nauru Island
Agreement of 1919. The exposition of the bases of liability rests on the
assumption that the Agreement remained valid throughout the relevant
period of time. However, the Applicant State reserves its position as to the
validity of that instrument and its right, if it sees fit, to present arguments in
the alternative.

242, ‘The second reservation flows inevitably from the form which the
calendar of proceedings in this case so far has taken. The Respondent State
has not made any preliminary objections, whilst maintaining the right to do
so within the term allowed by the Rules of Court. In these circumstances the
Applicant State will approach the case on the basis that issues of
admissibility have been resolved in its favour or, strictly speaking and in
procedural terms, have been completely left on one side. Consequently, the
Applicant State formally reserves its position on all questions of admissibility
and affirms that the Respondent State has the burden of proof in respect of
questions of admissibility if and when such matters are properly put in issue.




PART III
CHAPTER 2

BREACHES OF THE TRUSTEESHIP AGREEMENT AND OF ARTICLE
76 OF THE UNITED NATIONS CHARTER

Section 1. Content of the Relevant Obligations

243. The Trusteeship Agreement for the Territory of Nauru approved by
the General Assembly on 1st November 1947 (Annexes, vol. 4, Annex 29),
together with Article 76 of the United Nations Charter, provides the
necessary background to the present case. The important obligations set
forth in these instruments form the primary causes of action on which the
Republic of Nauru relies.

244. The key provision of the Trusteeship Agreement, Article 3, provides
as follows:

"The Administering Authority undertakes to administer the Territory in
accordance with provisions of the Charter and in such a manner as to achicve in
the Territory the basic objectives of the International Trusteeship System, which
are set forth in Article 76 of the Charter.”

245. Article 76 of the United Nations Charter, which is independently
applicable, provides:

“The basic objectives of the trusteeship system, in accordance with the Purposes
of the United Nations laid down in Article 1 of the present Charter, shall be:

(a) to further international peace and security;

(b) to promote the political, economic, social, and educational
advancement of the inhabitants of the trust territories, and their
progressive development towards self-government or independence
as may be appropriate to the particular circumstances of each
territory and its peoples and the freely expressed wishes of the
people concerned, and as may be provided by the terms of each
trusteeship agreement;
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(c) to encourage respect for human rights and for fundamental
freedoms for all without distinction as to race, sex, language, or
rzligion, and fo encourage recognition of the interdependeace of the
peoples of the world; and

(d) to ensure equal treatment in social, economic and commercial
matters for all Members of the United Nations and their nationals,
and also equal treatment for the latter in the administration of
Jistice, without prejudice to the attainment of the foregoing
cbjectives and subject to the provisions of Article 80."

246. The remaining p'rovisions of the Trusteeship Agreement which are
particularly relevant are as follows:

"Article 4

The Adrainistering Authority will be responsible for the peace, order, good
government and defence of the Territory, and for this purpose, in pursuance of an
Agreement made by the Governments of Australia, New Zealand and the United
Kingdom, the Government of Australia will, on behalf of the Administering
Authority and except and until otherwise agreed by the Government of Australia,
New Zealand and the United Kingdom, continue to exercise full powers of
legislation, administration and jurisdiction in and over the Territory.

Article 5

The Adrainistering Authority undertakes that in the discharge of its obligations
under Article 3 of this Agreement:

1. [t will co-operate with the Trusteeship Council in the discharge of
the Council’s functions under Articles 87 and 88 of the Charter;

2, It will, in accordance with its established policy:
(a) take into consideration the customs and usages of the

inhabitants of Nauru and respect the rights and
safeguard the interests, both present and future, of the
indigenous inhabitants of the Territory, and in
particular ensure that no rights over native land in
favour of any person not an indigerous inhabitant of
Nauru may be created or transferred except with the
consent of the competent public authority;

(b) promote, as may be appropriate to the circumstances of
the Territory, the economic, social, educational and
cultural advancement of the inhabitants;
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{c) assure to the inhabitants of the Territory, as may be
appropriate to the particular circumstances of the
Territory and its peoples, a progressively increasing
share in the administrative and other services of the
Territory and take all appropriate measures with a view
to the political advancement of the inhabitants in
accordance with Article 76b of the Charter;

(d) Guarantee Lo the inhabitants of the Territory, subject
only to the requirements of public order, freedom of
speech, of the press, of assembly and of petition,
freedom of conscience and worship and freedom of
religious teaching.

Article 6

The Administering Authority further undertakes to apply in the Territory the
provisions of such international agreements and such recommendations of the
specialized agencies referred to in Article 57 of the Charter as are, in the opinion
of the Administering Authority, suited to the needs and conditions of the
Territory and conducive to the achievement of the basic objectives of the
Trusteeship System.”

247. These provisions are clearly standard-setting in character and involve
the application of the standards and obligations of general international law
to a particular territory.

Section 2. The Legal Nature of the Obligations

248. There can be no basis for any inference that the obligations contained
both in Article 76 of the Charter and in the provisions of the Trusteeship
Agreement involve commitments which were not taken seriously, in the same
way as the other solemn legal commitments of states. Like many provisions
in "minorities" treaties and instruments, bilateral or multilateral, concerning
human rights matters and social questions, they are standard-setting and
normative; and such a function supports the presumption that the provisions
involve legal obligations.

249,  Once the particular territory had become the subject of the legal
regime of trusteeship in accordance with the Charter, the relevant standards
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applied as standards of general international law. The application of the
system of trusteeship by the General Assembly certified that the particular
territory was subject to the obligations concerned: and the principles of the
trusteeship system then applied as standards of general international law.
There are grounds for the view that the application of the regime of
trusteeship to former mandated territories like Nauru was automatic, in any
case, but the rature of the obligations as general norms followed from the
characterisation as a trusteeship territory and did not depend con any premiss
that the trusteeship system was compulsory, rather than voluntary, in
character.

250. There is no reason to doubt that the fundamental principles of the
trusteeship system formulated in Article 76 of the Charter and reflected in
the Trusteeship Agreement for the Territory of Nauru (and in all other such
instruments) provide a basis for a legal claim on the part of a State with a
legal interest. Provided that a legal interest exists, the fact that the
trusteeship terminated at the time of independence does not stand in the way
of the vindication of the principles of the trusteeship in respect of the period
when they were operative. Both during the currency of the Trusteeship
Agreement and since its termination the obligations of the Administering
Authority could be the basis of a claim by any Member of the United
Nations, or by any state with an equivalent standing as a consequence of its
entitlement to become a party to the Statute of the Court, or otherwise.

251. In the circumstances in which Nauru achieved independence, there is
in addition a special title to standing resulting from the principle of self-
determination, which is recognised as a principle of the United Nations
Charter and forms a part of general international law.

252, In this connection Nauru is not placed under any incapacity simply
because the gperation of the trusteeship came to an end at independence.
The legal aspects of the performance of the duties of trusteeship remain
actionable at the behest of any State with a sufficient legal interest. This is
particularly sc in that the independent State of Nauru now represented the
people which was the beneficiary of the Trusteeship Agreement.

253. Without prejudice to the foregoing, there are additional and
independent bases of the actionability of the obligations of the trusteeship
regime at the instance of the Applicant State. In the first place, the nature of
the trusteeship regime is such that the obligations which it generates must
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rank as obligations erga omnes, a category recognised by the Court in its
judgment in the Barcelona Traction Case (Second Phase), 1.C.J. Reports,

1970, p.4 at p.32.

254. In fact the Permanent Court had long ago recognised that certain
types of standard-setting regime would have effects erga omnes: see The
Wimbledon P.C1J.,, Ser. A. No. 1, pp.22, 28; and the views of Lord McNair,
The Law of Treaties, Oxford, Clarendon Press, 1961, pp.267-8. Secondly,
there can be little doubt that the principles of the trusteeship system also
have the status of principles of jus cogens, because they involve the
application of fundamental norms of human rights.

255. The relevant passages from the Judgment in the Barcelona Traction
case are as follows:

"33. When a State admits into its territory foreign investments or foreign
nationals, whether natural or juristic persons, it is bound to extend to them the
protection of the law and assumes obligations concerning the treatment to be
afforded them. These obligations, however, are neither absolute nor unqualified.
In particular, an essential distinction should be drawn between the obligations of
a State towards the international community as a whole, and those arising vis-a-
vis another State in the field of diplomatic protection., By their very nature the
former are the concern of all States. In view of the importance of the rights
involved, all States can be held to have a legal interest in their protection; they are
obligations erga omnes.

3. Such obligations derive, for example, in contemporary international law,
from the outlawing of acts of aggression, and of genocide, as also from the
principles and rules concerning the basic rights of the human person, including
protection from slavery and racial discrimination. Some of the corresponding
rights of protection have entered into the body of general international law
(Reservations to the Convention on the Prevention and Punishment of the Crime of
Genocide, Advisory Qpinion, I.CJ. Reports 1951, p.23); others are conferred by
international instruments of a universal or quasi-universal character.”

(1.CJ. Reports 1970, p.4 at p.32.}

256. In the latter passage the Court explicitly recognises that the category
of obligations erga omnes includes "the principles and rules concerning the
basic rights of the human person” and by implication that the implementation
of such basic rights is a major objective of the trusteeship systern according to
the provisions of Article 76 of the United Nations Charter.
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257. The concept of obligations valid erga omnes is supported by
authoritative opinion: see, for example, Judge Mosler (as he then was), The
Intermational Society as a Legal Community, Alphen aan den Rijn, 1980,
pp-19-20, 134-6. Moreover, the concept is for most practical purposes
identical to that of jus cogens, a concept which has received widespread
recognition from authoritative opinion. The evidence of such general
acceptance is by no means confined to the well-known provisions in Articles
53, 64 and 71 of the Vienna Convention on the Law of Treaties concluded in
1969.

258. Thus, as long ago as 1957, Sir Gerald Fitzmaurice, in his lectures at
the Hague Academy, referred to:

"...certain forms of illegal action that can never be justified by or put beyond the
range of legitimate complaint by the prior illegal action of another State, even
when inteaded as a reply to such action. These are acts which are not merely
itlegal, but malum in se, such as certain violations of human rights, certain
breaches of the laws of war, and other rules in the nature of jus cogens -- that is
to say obligations of an absolute character, compliance with which is not
dependeni: on corresponding compliance by others, but is requisite in all
circumstances, unless under stress of literal vis major."

(Hague Recueil, vol. 92 (1957, IT) p.120; and sce also at pp.122, 125.)

259. The extznsive acceptance given to the concept of jus cogens by the
most highly qualified publicists of the various nations is amply evidenced by
the following sources: Fitzmaurice, British Year Book of Intemational Law,
vol. 35 (1959}, pp.224-5 (also published in Fitzmaurice, The Law and
Procedure of the Intermational Court of Justice, Cambridge, 1986, pp.626-7);
McNair, The iLaw of Treaties, Oxford, Clarendon Press, 1961, pp.213-15;
Waldock (Special Rapporteur of the International Law Commission), Second
Report on the Law of Treaties, Yearbook of the International Law
Commission, 1963, 11, pp.52-3, paras. 1-6; Quadri, Hague Recueil, vol. 113
(1964, 1II), pp.335-8; Jennings, Camnbridge Essays in Intemmational Law,
London, 1965, pp.73-4; Verdross, American Journal of International Law, vol.
60 (1966), pp.55-63; Morelli, Rivista di diritto internazionale, vol. 51 (1968),
pp-108-17; Judze Ammoun, Separate Opinion in the Barcelona Traction case,
I.C.J. Reports 1970, p.304; Ago, Hague Recueil, vol. 134 (1971, III), p.324
(note 37); Tunkin, Theory of International Law, London, 1974, pp.147-60;
Ago (Special Rapporteur of the International Law Commission), Yearbook of
the International Law Commission, 1976, Il (Part One), pp.31-32, paras. 98-
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99; Jiménez de Aréchaga, Hague Recueil, vol. 159 (1978, I), pp.62-8; Podesta
Costa & Ruda, Derecho Intemacional Publico, 5th ed., 1979, 1, p.30; Nguyen
Quoc Dinh, Daillier & Pellet, Droit Intermational Public, Paris, 1987, pp.107,
185-91; and the Counter-Memorial submitted by the United States in the
Jurisdiction Phase of the Case Concerning Military and Paramilitary Activities
in and against Nicaragua, 17 August 1984, pp.126-7, para. 314.

260. The subject-matter of jus cogens was summarised by Judge Ago in his
lectures at the Hague Academy in 1971 thus:

“If one examines carefully the opinions expressed in the International Law
Commission and, more generally, in the writings of jurists, one becomes aware
that a certain unity of views exists with regard to the determination of the rules
which the consciousness of the world regards today as rules of jus cogens. These
include the fundamental rules concerning the safeguarding of peace, in particular
those which prohibit any recourse to the use or threat of force, fundamental rules
of a humanitarian nature (prohibition of genocide, slavery and racial
discrimination, protection of essential rights of the human person in time of
peace and of war), the rules prohibiting any infringement of the independence
and sovereign equality of States, the rules which ensure to all the members of the
international community the enjoyment of certain common resources (the high
seas, outer space, etc.).”

(Hague Recueil, vol. 134 (1971, III), p.342, note 37; reproduced in English
translation, Yearbook of the Intemational Law Commission, 1976, 11 (Part One),
p.32, note 148.)

261. The legal character of the concept of trusteeship is confirmed by the
long recognised status of that concept as a "general principle of law". For the
convenience of the Court the Government of Nauru has commissioned a
comparative survey of the law of trusts and trust-like institutions prepared by
a leading expert in the field, Professor A.M. Honoré (Appendix 3).

262. In paragraph 3 of his study Professor Honoré states (by way of
summary) that "the picture that emerges is of the universal availability and
pervasive use of protective institutions, by which persons (trustees, guardians,
curators, administrators or the equivalent) hold an office which involves a
fiduciary duty to administer for purposes other than their own private
interest assets which are separate from their own private property".
Professor Honoré emphasises the wide diffusion of trust-like institutions and
especially guardianship and curatorship, in civil law systems (Appendix 3,
paras, 44-56).
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263. There can be no doubt that the principle of trusteeship established
during the United Nations Conference on International Organization, and
embodied in Article 76 of the Charter, was based on the broad concept of
trusteeship reflecting the general institutions of guardianship and
curatorship.

264. This concludes the exposition of the views of the Applicant State on
the legal nature of the obligations deriving from the regime of trusteeship.
The Court is respectfully reminded that, at the present stage of the
proceedings, and in the absence of preliminary objections, the Applicant
State formally reserves its position relating to all issues of admissibility,

Section 3. The Particulars of the Breaches of the Trusteeship Agreement
and of Article 76 of the United Nations Charter

A. THE STATUS OUO SINCE 1919

265. The appreciation of the situation in the period between the beginning
of the trusteeship regime in 1947 and the independence of Nauru requires an
understanding of the status quo depending upon the Nauru Island
Agreement of 1919 and the Mandate for Nauru of 1920. Once created, the
legal structure of the years 1919 and 1920 remained essentially in place until
the time of independence, and this aspect of the situation was well-
recognised by the United Nations Visiting Mission in the period of
trusteeship: see the Visiting Mission Report, 1950, paras. 14-19; Visiting
Mission Report, 1956, paras. 24-25; Visiting Mission Report, 1962, paras. 96-
115 (and, in particular, paras. 101-2).

266. The developments in the early years of the Mandate have been
examined in Part I for present purposes it is necessary only to identify
certain key features of the legal regime emplaced in these years. The most
striking feature emerges from the text of the Nauru Island Agreement itself,
The preamble indicates its duality of purpose: “whereas it is necessary to
make provision for the exercise of the said Mandate and for the mining of
the phosphate deposits on the said Island". However, the practical
arrangements contained in the Agreement gave primacy to the second of
these purposes and thus any tension in the duality of purposes was always
likely to be resolved in favour of the exploitation of the phosphate deposits
with the minimuin of cost or delay or hindrance of any kind.
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267. It was in this context that Article 9 of the Agreement provided as
follows:

“The deposits shall be worked and sold under the direction, management, and
control of the Commissioners subject to the terms of this Agreement.

It shall be the duty of the Commissioners to dispose of the phosphates for the
purpose of the agricultural requirements of the United Kingdom, Australia and
New Zealand, so far as those requirements extend.”

This provision made no reference to the purposes of the Mandate even as a
subsidiary element.

268. The key provision of the Agreement, the prelude to Article 9, is
Article 6, which provides as follows:

"The title to the phosphate deposits on the island of Nauru and to all land,
buildings, plant and equipmeat on the island used in connexion with the working
of the deposits, shall be vested in the Commissioners.”

This provision involved the expropriation of the phosphate deposits and the
assumption of extensive regulatory powers affecting the system of land tenure
on Nauru.

269. This regime was focused upon the exploitation of the phosphate
deposits as an end in itself by the British Phosphate Commissioners as an
instrumentality of the three Governments. A significant constituent of the
regime was the limited role permitted in practice to the Administrator
appointed by Australia in relation to the powers, both formal and actual, of
the British Phosphate Commissioners. The outcome was a regime the
predominant purpose of which was certainly not the promotion of the
material and moral well-being and the social progress of the inhabitants in
accordance with Article 2 of the Mandate.

B. THE INHERITANCE OF THIS STATUS QUO IN 1947

270. The Trusteeship Agreement for the Territory of Nauru was approved
by the General Assembly on 1 November 1947 and the Governments of
Australia, New Zealand and the United Kingdom were designated "the
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Administering Authority" (Article 2). Article 3 provided that "the
Administering Authority undertakes to administer the Territory in
accordance with the provisions of the Charter and in such a manner as to
achieve in the Territory the basic objectives of the International Trusteeship
system, which are set forth in Article 76 of the Charter",

271. Article 4 provided as follows:

"The Administering Authority will be responsible for the peace, .order, good
government and defence of the Territory, and for this purpose, in pursuance of an
agreement made by the Governments of Australia, New Zealand and the United
Kingdom, the Government of Australia will, on behalf of the Administering
Authority aod except and until otherwise agreed by the Governments of
Australia, New Zealand and the United Kingdom, continue to exercise full
powers of legislation, administration and jurisdiction in and over the Territory."

272. In fact the Trusteeship regime simply inherited the status quo
established by the Nauru Island Agreement of 1919 (and the subsequent
Agreement of 1923). The Nauru Island Agreement was eventually
terminated by an Agreement concluded in Canberra on 9 February 1987.
(Annexes, vol. 4, Annex 31). The position of the Applicant State is that the
continuance in force of the Agreement of 1919 and the concomitant legal
regime within Nauru in the period of trusteeship was anomalous. The
purposes of that Agreement and the accompanying apparatus of exploitation
and Australia’s persistent reticence as to the financial ramifications of the
Agreement were plainly incompatible with the discharge of the duties arising
for the Respondent State from the Charter and the Trusteeship Agreement.

C. THE ATTITULES OF THE AUSTRALIAN GOVERNMEN TRUSTEESHIP PERIOD

273. The attitudes of the Australian Government during the Trusteeship
are revealing, in particular, because these attitudes confirm the position of
the Respondent State that the central concerns of this body were the control
and exploitation of the phosphate deposits on terms not revealed to the
responsible organs of the United Nations. Further consideration will be
given to Australia’s conduct as evidence of violations of her legal obligations
in Part IV of the Memorial. For present purposes it is sufficient to point to
certain aspects of Australia’s conduct in the years immediately preceding
independence.
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274. Given the normal evidential presumptions of continuity and
consistency, the attitudes and views adopted by Australian representatives in
the period 1965-1967 may be presumed to indicate the positions maintained
for the entire term of the Trusteeship.

275. During the negotiations between the Nauru Local Government
Council and Australian officials in 1965, the Australian side adopted the
following positions on the central questions affecting the political and
economic development of Nauru and its people:

(a) The governing instrument was the Nauru Island Agreement of 1919;

(b)  The British Phosphate Commissioners had an exclusive entitlement to
mine the phosphate deposits;

(¢)  The legal position in respect of the working of the phosphate deposits
had not changed since the beginning of the Mandate (see in particular
the Record of Negotiations, 31st May -10th June 1965, Annex J, p. 12,
para. 26; and see the Record, meeting of 3rd June, 10.30 a.m., passim;
Annexes, vol. 3, Annex 2).

276. The position had not changed in any material respect when the
Canberra talks on the Nauru phosphate industry took place in the period 14
June-1 July 1966 (Record of Discussions) (Annexes, vol. 3, Annex 4). These
talks were held between a Nauruan Delegation and a Joint Delegation
representing the Administering Authority. There is no evidence that the
views of the Australian Government on the essentials of the legal regime had
changed at any stage before the time of independence.

277. The Annual Reports to the General Assembly on the Administration
of the Territory of Nauru submitted by the Commonwealth of Australia in
the period of Trusteeship give no prominence to the Nauru Island
Agreement of 1919 (see the Report from 1st July 1947 to 30th June 1948 ; and
the Report for 1965-1966. The Agreement is referred to briefly in the
"historical survey" but not in the section which describes the "status of the
Territory". The section on "Finance of the Territory" in the Report for 1965-
1966 (p.15) refers to the Agreement while omitting to provide information on
the income generated by the British Phosphate Commissioners (and see also
the Report ... from Ist July 1947 to 30th June 1948, p.25, para. 48).




110

L. THE PERFORMANCE QF THE TRUSTEESHIP COUNCIL

278. In accordance with Articles 87 and 88 of the United Nations Charter
the Trusteeship Council duly exercised its supervisory function in respect of
Nauru, and the Territory appears, for the first time, in the Report of the
Council to the General Assembly in respect of the period 6 August 1948 to 22
July 1949 (Genzral Assembly Official Records, 4th Sess., Suppl. No. 4 (A/933),
1949). This Report contains "Conclusions and recommendations" which
cannot be described as complacent (Part II of the Report).

279. However, this Report, like most of its successors, is relatively
unsuccessful in. penetrating the factual economic underpinnings of Nauruan
affairs. There were two factors at work here. First, a lot of patience is
required to penetrate the bland exterior of the legal regime governing the
island. Seconcdly, without the relevant information on the internal operation
of the phosphate industry, it was impossible for the Trusteeship Council
adequately to measure the progress of the people of Nauru in relation to the
standards prescribed by Article 76 of the United Nations Charter.

280. It is unfortunate that the Trusteeship Council did not press harder for
the production of the essential information. The first request for information
on the operations of the British Phosphate Commissioners, including the
accounts, was made during the Fifth Session of the Council (Report covering
its Fourth and Fifth Sessions, 6 August 1948-22 July 1949, General Assembly
Official Records, 4th Sess., Suppl. No. 4 (A/933), p.77). A similar request
appears in a Report of the Council ten years later: Report ... 2 August 1958-6
August 1959, General Assembly Official Records, 14th Sess., Suppl. No. 4
(A/4100), pp.160-1, para. 67. This position remained unchanged until Nauru
became independent, and Australia remained uncooperative.

281. Looking at the Reports of the Trusteeship Council in the light of the
facts now available concerning the operations of the British Phosphate
Commissioners, the findings of the Trusteeship Council in its Reports are
flawed by serious errors of fact induced by the misrepresentations of the
Administering Authority, of which the Commissioners were an
instrumentality. In these circumstances the Applicant State is entitled
respectfully to invite the Court to make an assessment of the legal
consequences of the behaviour of the Respondent State in the trusteeship
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period with the necessary rigour and in the light of the evidence now
available.

THE RELEVANT OBLIGATIONS

282. The attitudes adopted by the Australian Government in the
trusteeship period, taken together with the performance of the Trusteeship
Council, confirm the continuing effectiveness and dominance of the legal
status quo of the Mandate period subsequent to the emplacement of the
regime of trusteeship in 1947,

283. In the submission of the Government of Nauru the keeping in place of
the status quo of 1919 and the mode in which this regime was applied in
practice by the Respondent State inhibited the Government of Australia
from the performance of the obligations flowing from Article 76 of the
Charter and from the Trusteeship Agreement.

284, The extent of this inhibition can be demonstrated by a summary of the
principal elements of the status quo inherited in 1947, as follows:

(a)  The principal object of the Respondent State -- to all intents and
purposes the exclusive object -- was the exploitation of the phosphate
deposits in order to meet the agricultural requirements of Australia,
New Zealand and the United Kingdom.

(b)  There was a persistent failure to make full and fair reports concerning
the economic affairs of Nauru, and the modus operandi of
exploitation of what is virtually its only natural resource, to the
relevant organs of the United Nations. Since the "quality” of progress
in the economic and social spheres, in terms of the legal standards of
the trusteeship system, could only be assessed as a relation between
income available and results attained, the failure 1o account had a
major role in the failure of the Respondent State to perform its
trusteeship obligations.

(¢)  The result of the Nauru Island Agreement of 1919 and the Lands
Ordinance of 1921 (as amended) was a regime in which the system of
individual land rights of the Nauruan people was maintained only in
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form and was subject to the expropriation (without any or any
adequate compensation) of the rights to exploit the phosphate. The
legal regirne overall, and the de facto position of the British Phosphate
Commissioners, led to a situation in which the entire island and its
resources were treated as being effectively at the disposition of the
Respondent State.

(d) There was a failure to provide equitable compensation for the
exploitation of the phosphate deposits by way of royalty or otherwise.
The so-celled "royalties” paid over the years were not genuine
royalties bargained for on the basis of knowledge of the essential
facts, and were wholly out of line with the real market value of the
resources concerned: see further Appendix 2.

(e)  Asa consequence of the extensive delegation of powers to the British
Phosphate Commissioners, there was a failure to exercise
governmental authority in a2 mede appropriate to a legal regime of
trusteeship.

(H) There was a substantial failure to provide funds for the normal
purposes of administration.

285. The section which follows will provide more detailed accounts of
these various defzults on the part of the Respondent State, precisely because
the situation continued after the installation of the regime of trusteeship.

F. THE SPECIFIC BREACHES OF THE OBLIGATIONS OF TRU

286. It is intendzd to present here the evidence of specific violations of the
obligations of trusteeship on the part of the Respondent State. Given that
these specific violations in virtually every case flow from the system inherited
in 1947, the evidence of a pattern of continuing violations in the post-1947
period has the double function of confirming the flawed nature of the status
quo inherited in 1947, and also of establishing the existence of continuing
violations in the years between 1947 and the time of independence.

287. The principal faults in the legal system installed in Nauru in 1919
certainly involved breaches of the obligations deriving from the Mandate. In
the present proceedings the Applicant State does not make any claim in




113

respect of breaches of the Mandate as such but would emphasize the legal
and evidential significance of the events of the Mandate period for the
present proceedings.

288. The specific breaches of the obligations of trusteeship will now be
treated seriatim,

ni {1 [ 7 I

289. Between 1919 and the time of independence the British Phosphate
Comrnissioners had by their operations removed the phosphate rock in an
area approximately one-third of the surface of the island (see Annexes, vol. 2,
Map 2). Only a small proportion of this area was mined out in the period
prior to the inauguration of the League Mandate. The physical and
environmental effects of the mining have been described in Part II of the
Memorial, as well as the exceptional circumstances prevailing on Nauru.

290. Inlegal terms the key elements are:

(a)  the existence on Nauru of an indigenous community living on the
island as a unit of self-determination;

(b)  the fact that the removal of phosphate rock, or the continued removal
of phosphate rock, must necessarily have had the effect of making the
island virtually uninhabitable (unless appropriate contingency
arrangements were made); and

(¢)  the legal duty (arising from the existence of the trusteeship) in the
particular circumstances of Nauru to provide either rehabilitation as
such or the financial means to provide for rehabilitation.

291. The first element involves the position that in 1947 Nauru and its
population constituted a unit of self-determination for the purposes of the
United Nations Charter generally (see Article 1, para. 2), and for the
purposes of the trusteeship system (see Article 76). The fellowship of the
trusteeship system and the principle of self-determination is recognised both
in the preamble and in the operative part of the General Assembly
Resolution 1514 (XV), which contains the Declaration on the Granting of
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Independence to Colonial Countries and Peoples and is widely recognised as
an aid to the interpretation of the Charter.

292. In due course, the General Assembly gave express recognition of the
application of the principle of self-determination to the people of Nauru: see
Resolution 2111 (XX), adopted on 21 December 1965; Resolution 2226
(XXIT), adopted on 20 December 1966; and Resolution 2347 (XXII), adopted
on 19 December 1767.

293. The second element depends upon the exceptional geographical and
economic circumstances of Nauru, which have been described in Part II of
the Memorial.

294, The third element involves the basic purposes of the trusteeship
system. That systcm would lack substance altogether if its principles were
not inimical to the physical destruction of the homeland of the people of a
trust territory. The Reports of the Trusteeship Council to the General
Assembly had from the beginning of the trusteeship recognised the long-term
consequences of the rapid process of exploitation of the phosphate deposits:
see Report of the Trusteeship Council covering its Fourth and Fifth Sessions, 6
August 1948-22 July 1949, General Assembly Official Records, 4th Sess., Suppl.
No. 4 (A/933), p.74; Report... Covering its First Special Session, its Second
Special Session, and its Sixth and Seventh Sessions, 23 July 1949-21 July 1950,
General Assembly Official Records, 5th Sess., Suppl. No. 4 (A/1306), p.134;
Repon... covering its Third Special Session and its Eighth and Ninth Sessions,
22 November 1950 to 30 July 1951, General Assembly Official Records, 6th
Sess., Suppl. No. 4 (A/1856), p.226; Report.. covering its Fourth Special
Session and its Ten:h and Eleventh Sessions, 18 December 1951 to 24 July 1952,
General Assembly Official Records, 7th Sess., Suppl. No. 4 (A/2150), p.259;
Report... Covering the Period from 4 December 1952 to 21 July 1953, General
Assembly Official Records, 8th Sess., Suppl. No. 4 (A/2427), pp.112-13;
Report...covering the period from 22 July 1953 to 16 July 1954, General
Assembly Official Records, 9th Sess., Suppl. No. 4 (A/2680), p.265; Report...
covering the period from 17 July 1954 to 22 July 1955, General Assembly
Official Records, 10th Sess., Suppl. No. 4 (A/2933), p.220; Report... covering
the period from 23 July 1955 to 14 August 1956, General Assembly Official
Records, 11th Sess., Suppl. No. 4 (A/3170), pp.323-5, 333, Report... covering
the period from I5 August 1956 to 12 July 1957, General Assembly Official
Records, 12th Sess., Suppl. No. 4 (A/3595), pp.196, 201; Report... covering the
work of its twenty-first and twenty-second sessions, General Assembly Official
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Records, 13th Sess., Suppl. No. 4 (A/3822), p.94; Report... 2 August 1958-6
August 1959, General Assembly Official Records, 14th Sess., Suppl. No. 4
(A/4100), pp.154-55; Report... 7 August 1959-30 June 1960, General Assembly
Official Records, 15th Sess., Suppl. No. 4 (A/4404), p.149; Report...]1 July
1960-20 July 1962, General Assembly Official Records, 16th Sess., Suppl. No. 4
(A/4818), p.60; Report... 20 July 1961-20 July 1962, General Assembly Official
Records, 17th Sess., Suppl. No. 4 (A/5204), pp.31-33; Report... 20 July 1962-
26 June 1963, General Assembly Official Records, 18th Sess., Suppl. No. 4
(A/5504), pp.22-23.

295. At a certain stage the question of the resettlement of the population
was seriously considered and eventually rejected by the Nauruans themselves
(see paras. 159-174): but such resettlement, had it occurred, would have been
without prejudice to the situation of those who wished to remain on the
island. What was envisaged was not a scheme for forcible removal of the
population.

296. The only reasonable alternative to resettlement (as a free choice on
the part of the population of Nauru) was necessarily the rehabilitation of the
worked out phosphate lands. Prior to independence the duty of
rehabilitation could have been discharged either by putting the process in
hand or by providing the Nauruan inhabitants with the economic means of
providing for eventual rehabilitation of worked out phosphate lands as a
conseguence of their receiving an equitable share of the profits of phosphate
mining, or a combination of these. As shown in further detail in Part IV,
neither of these courses of action was taken.

297. The duty of rehabilitation has received ample recognition by the
United Nations General Assembly. Resolution 2111 (XX) of 1965 "further
requests that immediate steps be taken by the Administering Authority
towards restoring the island of Nauru for habitation by the Nauruan people
as a sovereign nation” (paragraph 4). Resolution 2226 (XXI) of 1966
"recommends further that the Administering Authority should transfer
control over the operation of the phosphate industry to the Nauruan people
and take immediate steps, irrespective of the cost involved, towards restoring
the istand of Nauru for habitation by the Nauruan people as a sovereign
nation" (paragraph 3).

298. By the time of independence no rehabilitation had been undertaken.
The history of the Nauruan claim for the costs of rehabilitation is set forth in
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Part IV of the Memorial, and for present purposes it is only necessary to
indicate the analytical root of the claim. The root of the claim consists in the
deliberate and persistent policy on the part of the Administering Authority of
not paying genuine royalties at an equitable level, with the consequence that,
at the time of independence, Nauru as a community was deprived of the
means of undertaking an effective programme of rehabilitation with respect
to lands the mining of which had been carried on other than for the benefit
of the people of the Territory, who were the legal beneficiaries of the
Trusteeship Agreement.

299, The resulting situation has two distinct but related elements:

(a)  The failure to pay an equitable share of the phosphate profits to the
Nauruan landowners involved a serious breach of the obligations of
trusteeship in itself (and see paragraphs 314-319 below);

(b)  Inview of the failure on the part of the Respondent State to carry out
rehabilitation prior to independence, the duty to rehabilitate is
transformed into a demand for pecuniary reparation, as the
compensating form of reparation for various breaches of the
obligations of trusteeship.

300. The category of breaches of the obligations of trusteeship presently
under examination includes two other types of conduct, namely, the
acceleration of mining prior to independence, and the failure to provide an
alternative to practical rehabilitation,

301. The acceleration of phosphate mining on Nauru in the period after
1955 is an episode of considerable evidential significance. Not only was this
conduct a breach of the obligations of trusteeship, but the episode reveals
with great clarity the motivations and priorities of the Respondent State.
These motivatiors and priorities centred exclusively on the production and
supply of very cheap phosphate and not on the interests of the people of
Nauru.

302. The motivation for the acceleration of production in 1955 is clear
enough from the available documentation. Thus a Confidential Paper dated
12 Octaber 1955 submitted to the Australian Cabinet by Paul Hasluck, the
Minister for Territories (Annexes, vol.4 , Annex 63), explained the reasons
for the need to accelerate phosphate mining.
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The most relevant parts of the document are as follows:

"AUSTRALIAN PHOSPHATE SUPPLIES.

1. The vital position of phosphate supplies to the Australian economy was
the subject of Cabinet Submission No. 371 of 27th May 1935. Cabinet
Decision No. 519 of 20th July 1955 directed that discussions be held with
the New Zealand Government, regarding Nauru and Ocean island
supplies, with particular regard to the United Kingdom requirements
under Article 14 of the Nauru Island Agreement.

2. Since that decision -

(@) the Christmas Island Phosphate Commission {Australia and \
New Zealand) has asked for authority to borrow money to
increase the output of Christmas Island;

(b) the British Phosphate Commissioners (Australia, New
Zealand and United Kingdom) have reported plans to
increase the output of Nauru;

(c) informal discussions have taken place between Australian
and New Zealand officials.

4, NAURU AND OCEAN ISLAND

The outputs are -
Nauru 1,200,000 tons
Qccan Island 310,000 tons
1,510,000 tons

At those rates the life of the deposits would be -- Nauru 55 years,
Ocean Island 30 years. The British Phosphate Commissioners wish
to increase the output of Nauru to 1,600,000 tons per annum. They
would be able to provide the finance for expansion (estimated to
cost £1.25 m) from their internal resources and existing bank
overdraft limits. Such expansion would, however, reduce the life of
Nauru to 40 years therefore the Commissioners have sought the
views of the three partner Governme +nts. (Ocean Island is worked
with Nauru and, for reasons of ecconomic working, the
Commissioners do not propose to increase the output of that
Island).

5. The proposal is favoured, notwithstanding the reduction in the life of the
deposits for the following reasons:

(a) The present cantilever and equipment will soon be in need
of a thorough overhaul and in preference to shutting down
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production for six to nine months while the overhaul takes
place, the Commissioners propose to erect a second
cantilever and equipment which, in addition to providing for
continuity of operations during the overbaul, will ultimately
relicve the present strain on the existing equipment. The
increased production is desired so that the increased
capitalisation will not raise the cost of production per ton.

The Island is vulnerable, both strategically and in respect of
possible increasing pressure from the United Nations to
give other nations a share of the deposits in the future.

The present is a particularly bad time to face a sharp rise in
the imported cost of phosphatic rock if it should be decided
not to accept the increase in production and the shortening
of the life of the deposits.

RECOMMENKDATION

It is recommended that Cabinet approve:

(b

(©)

(d)

(e)

That no objection be raised to the British Phosphate
Commissioners’ plans for increasing phosphate output from
Nauru to 1,600,000 tons.

That the United Kingdom be approached with a view to the
holding of formal discussions in December 1955, in London,
between representatives of the Australian, New Zealand
and United Kingdom Governments, and the British
Phosphate Commissioners, regarding the partner countries
future requirements of Naurn and Ocean Island phosphates.

That the New Zealand Government be invited to share with
the Australian Government the costs of investigations by the
Department of National Development (as at Annexure ‘D*)
to determine the existence or otherwise of phosphate
deposits in Australia, New Zealand and their Territorics,
and in British Pacific Territories, the amount to be voted
each year to be determined by agreement between the two
Governments,

That the Ministers for Commerce and Agriculture, National
Development and Territories, constitute a committee to
deal with questions arising in the course of discussions with
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the United Kingdom Government and the New Zealand
Government, on the matters referred to in {¢) and (d)."

304. The document makes no single reference to the obligations of the
Administering Authority in accordance with the trusteeship system. The
same is true of the Confidential Note which was prepared on the basis of the
Confidential Paper presented to the Cabinet by Mr Hasluck (Annexes, vol.4,
Annex 63).

305. Inface of the acceleration of production the United Nations Visiting
Mission, reporting in 1956, expressed concern. In the words of the Report:

"Since the fifth session in 1949 the Trusteeship Council has been concerned with
the future of the Nauruan community after the phosphate deposits have been
exhausted. Owing 1o the requirement of the primary industry in Australia and
New Zealand, phosphate production in Nauru has been accelerated since 1955. It
is now estimated that at the present rate of exploitation the phosphate deposits
will come to an end in about fifty years."

{United Nations Visiting Mission to Trust Territories in the Pacific, 1956, Report
on Naguru, T/1256, 12 June 1956, para. 48.)

306. In face of the information that production had been accelerated, the
response of the Trusteeship Council, in successive reports, appears to have
been to focus upon the idea of the resettlement of the population and upon
Australian undertakings in this connection. The resettlement option (see
paras. 159-174), in so far as it remained a practical possibility, reflected the
fact that the removal of the phosphate at a greater rate resulted in a
dramatically shortened life of the resource. The resettlement option also
highlighted the fact that the removal of the phosphate rock had substantial
and direct ramifications for the population of Nauru.

307. A further contributing element in the breaches of obligations in the
form of the destruction of the island of Nauru, and the failure to discharge
the responsibility for rehabilitation, was the failure on the part of the
Respondent State to provide an alternative to rehabilitation.

308. In 1948 the Nauruan Community Long Term Investment Trust was
established (see the Report ... on the Administration of the Territory of Nauru
from Ist July 1948, to 30th June, 1949, para. 39). This is described as "a
community fund", to which was allotted 2d from the total "royaity” payable on
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each ton "for investment until the year 2000". At 30th June 1949 the balance
in the fund was £6,530.

309. As early as 1953 the relevant United Nations Visiting Mission
referred to the eventual need for resettlement and continued:

"The Mission is therefore of the opinion that consideration should be given at an
early date to the establishment of a capital fund to be used for the resettlement of
individuals or groups of the Nauruan Community in accordance with the plan of
gradual resettiement which has already been suggested. The Mission feels that
the existing Nauruan Long-term Investment Fund may not be sufficient to meet
the requirements of such a plan"

(United Nations Visiling Mission to Trust Territories in the Pacifie, 1953, Report
on Nauru, para. 48.)

310. These doubts were apparently shared by the Trusteeship Council.
The Council adopted the following recommendation:

*The Council expresses the hope that full details of the new financial arrangement
between the Administering Authority and the British Phosphate Commissioners
will be furnished in the next annual report.”

(Report of the Trusteeship Council covering the period from 4 December 1952 to 21
July 1953, General Assembly Official Records, 8th sess., Suppl. No. 4 (A/2427),
p.119.)

311. The response of the Administering Authority appeared in the Annual
Report for 1953. The reference to the Nauruan Community Long Term
Investment Fund is as follows:

“This fund was created in 1947 by the payment of an additional royalty of 2d per
ton which is to be invested on behalfl of the Nauruan Community until the year
2000. The rate of this royalty was increased to 5d per ton from the 1st July 1950.
The amount standing to the credit of this fund at 30th June 1953 was £80,960.”

(Report, p.16.)

312. The scale of this "community fund" was extremely modest in relation
to the long-term consequences of the removal of phosphate rock and the
substantial inequities of the financial arrangements. The fund was expected
to contain three million pounds by the year 2000 (see the Report of the
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Trusteeship Council covering its Fourth and Fifth Sessions 6 August 1948-22
July 1949, General Assembly Official Records, 4th Sess., Suppl. No. 4 (A/933),
p.74). In fact the British Phosphate Commissioners were reported in 1953 to
be conferring upon Australia alone a benefit of four to five million pounds
per annum (Notes of Meeting of Board of Commissioners with
Representatives of Commonwealth Bank, 21 August 1953: Annexes, vol4,
Annex 61, p.6).

313. As a question of economics, the Long-term Investment Fund was
inadequate for the purposes of any meaningful programme of rehabilitation
or resettlement: see the expert opinion of Mr. Walker (Appendix 2).

314. The failure to provide either for the actual implementation of a
rehabilitation programme or for the provision of the costs of such a
programme on the part of the Respondent State and the British Phosphate
Commissioners, is connected with the failure to report to the United Nations
in two ways. In the first place, the failure to rehabilitate provides indirect but
highly cogent evidence of the general attitude of the Respondent State and
the general tendency to ignore the essence of the obligations attaching to
trusteeship. In this aspect the failure to rehabilitate marches alongside the
failure to report fully and fairly on the financial aspects of the phosphate
operations. These failures form part of a pattern of conduct stemming from
the existence of certain goals divorced from concern for the purposes of the
trusteeship system and inimical to these purposes.

315. Secondly, the failure to report fully and fairly is an important part of
the elements of causation in the case. An Administering Authority which
intends to behave in accordance with ordinary standards of fairness and good
practice simply does not start out by carefully avoiding any proper accounting
to the authorities to whom the relevant duties are owed, and then pursuing
this course of conduct for most of fifty years. In other words the failure to
rehabilitate or otherwise to provide for the cost of rehabilitation forms an
entirely consistent element in the pattern of conduct. In the panoply of
prerogatives assumed by the Administering Authority in relation to the
phosphate deposits, the failure even to consider taking up the responsibility
of rehabilitation would be no maore than an ancillary element.
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316. In any case the failure to provide full and fair reports constitutes a
specific violation of the obligations of trusteeship. Article 3 of the
Trusteeship Agreement declares the responsibility of the Administering
Authority "to administer the Territory in accordance with the provisions of
the Charter and in such a manner as to achieve in the Territory the basic
objectives of the International Trusteeship System, which are set forth in
Article 76 of the Charter".

317. The implementation of those basic objectives must depend upon a full
and open disclosure of relevant facts. The failure to make such disclosure
necessarily constitutes a substantial violation of the provisions of Article 76
of the Charter as incorporated also in the Trusteeship Agreement.

318. It goes without saying that international obligations must be carried
out in accordance with the principle of good faith. This principle is generally
recognised as a general principle of law: see Bin Cheng, The General
Principles of Law, Stevens, London, 1953, pp.106-60. The principle is also
expressly declared to be one of the "Principles” binding the United Nations
and its Members (Article 2(2) of the United Nations Charter) and forms part
of the Declaration on Principles of International Law Concerning Friendly
Relations and Co-operation Among States in Accordance with the Charter of
the United Nations adopted, without vote, by the General Assembly on 24
October 1970 (Resolution 2625 (XXV), Annex). The operation of the
principle of good faith in the interpretation of treaties has always been
recognised (see, for example, A.D. McNair, Law of Treaties, Oxford,
Clarendon Press, 1961, pp.465, 549) and there is no reason to doubt that the
principle applies to obligations having a provenance in instruments other
than treaties.

319. It is sometimes pointed out that the principle of good faith has a
penumbra of vagueness. That may be so but the core of the principle has
clear definition and, as the Court will see from the evidence (summarised
below), the conduct of the Respondent State was ciaracterised by a carefully
maintained reticence which amounted to an absence of good faith.




320. It is now necessary to expound the various elements of the evidence
which compose the picture of deliberate and persistent refusal on the part of
the Respondent State to report fully and fairly on the financial aspects of the
production and disposal of the phosphate deposits. In approaching the
material the Court is respectfuily requested to bear in mind that the pattern
of conduct commences in the early years when the Nauru Island Agreement
of 1919 was implemented: and this pattern remained in all essentials
unchanged after the transition from the mandate to the regime of
trusteeship.

321. As a preliminary matter it is important to recall the actual subject of
the reticence on the part of the Respondent State. The secrecy related to the
financial terms on which phosphate was mined in Nauru. The precise
mechanism and the system of accounting are analysed in Appendix 2 to this
Memorial. The essence of the matter can be expressed as follows:

(@) There was an absence of appropriate accounting to the relevant
international organs concerning the exploitation of phosphate on
Nauru: in brief, the accounts (in so far as they were made public) were
extremely bland and melded the accounts for the three phosphate
islands of Nauru, Christmas Island and Ocean Island.

(b)  The proportion of the income from phosphate disposed of at artificial
prices which was provided to the Nauruans was grossly inadequate in
the context of the regime of trusteeship. Further details of the net
loss of earnings resulting from the under-pricing of Nauruan
Phosphate are provided in Appendix 2.

(¢)  The inequities of the system revealed by the figures set forth in the
previous paragraph were in fact more marked when it is appreciated
that the "prices" fixed were unrelated to the prices obtainable in the
free market for similar high quality phosphate: thus the "pricing"
system was as self-serving, inequitable, and unrelated to the purposes
of the trusteeship system, as was the system of the disposal of
phosphate as a whole. The question of the real value of Nauruan
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phosphate in the trusteeship period is analysed by Mr. Walker in
Appendix 2.

322, The evidence will now be set forth. When it is analysed it will be seen
to fall into a very simple pattern:

(a) The extensive control of the resource granted by the Nauru Island
Agreement of 1919 and entrenched by the Lands Ordinance of 1921.

(b)  The policies and attitudes of the British Phosphate Commissioners in
the application of the provisions of the Agreement of 1919 until the
time of independence.

(c)  The policies and attitudes of the Respondent State, in particular, in
the application of the provisions of the Agreement of 1919, combined
with the failure to report fully and fairly to the Trusteeship Council.

&. THE SYSTEM OF AGREEMENT OF 191

323, The system of the Nauru Island Agreement of 1919 was essentially
expropriatory and created an economic autocracy operated in the interest of
the Governments of Australia, New Zealand and the United Kingdom.
Article 6 of the Agreement provided that: "The title to the phosphate
deposits on the Island of Nauru...shall be vested in the Commissioners".
Article 9 provided that it was "the duty of the Commissioners to dispose of
the phosphates for the purpose of the agricultural requirements of the
United Kingdom, Australia and New Zealand, so far as those requirements
extend". Article 10 created a further autocratic dimension: it provided that
phosphates could not be supplied to any other country "except with the
unanimous consent of the three Commissioners".

324. The background to this Agreement has been explained in paragraphs
265-269. The historical record is clear. The Agreement of 1919 was made on
the understanding that Nauru was to be a mandated territory, and the
preamble to the Agreement makes this explicit. No doubt the powers of
government and control assumed in the tripartite agreement were to be
applied compatibly with the purpose of the League of Nations mandate. And
yet the form and structure of the arrangements placed a very large measure
of governmental discretion and political control in the hands of the




125

Australian Government and its agents, the British Phosphate Commissioners
and the Administrator.

1. The Australian I refeati he 1919 Agre

325. The system created by the provisions of the Agreement of 1719 was
reinforced by an extraordinarily artificial interpretation of the provisions by
the Respondent State. The essence of this interpretation was that title to the
phosphate was vested in the Commissioners and that therefore all questions
relating to phosphate and, in particular, royalties were entirely divorced from
the duties of the Administering Authority, first under the Mandate and
subsequently under the Trusteeship Agreement.

326. This particular legal interpretation appears in a paper obtained from
the Australian archives (Annexes, vol.4, Annex 65). The paper is undated
but refers to the period of trusteeship. The memorandum includes the
following passage (para. 8):

"A Trusteeship Agreement for Nauru was approved by the Second General
Assembly of the United Nations on 1 November 1947 (Hall page 364). The only
provision which could relate indirectly to royalties is the obligation of the
administering authority under article 5 that in the discharging of its obligations
that it will ensure that no rights over native land in favour of any person not an
indigenous inhabitant of Nauru may be created or transferred except with the
consent of the ‘competent public authority’.” (emphasis added.)

327. In essence the Australian view was that the Agreement of 1919 had
the consequence that the Commissioners and the Governments were
accorded plenary powers in respect of the phosphate deposits. That this view
had a long pedigree, reaching back at least as far as 1936, is clearly evidenced
by the bundle of documents obtained from the Australian Archives and
contained in Annexes, vol. 4, Annex 64). In accordance with this legal
opinion the validity of the payment of royalties, whether to the
administration or to the land owners, was placed in question.

328. The sequence of documents speaks for itself. Opinion No. 111
prepared by the Solicitor General in 1936 (Annexes, vol.4, Annex 55), which
is summarised in the document entitled "Opinions Already Expressed”
(Annexes, vol.4, Annex 64), drew the following conclusions:
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(a) The Commissioners are not liable by agreement to pay royalty to the
Administration.

(b)  The 1919 agreement does not provide for payment of royalty, and the
Administrator cannot make an Ordinance imposing royalty as his
powers are "subject to the [1919] agreement".

(c)  If the Administration had power to impose a royalty, the result might
be that the Administration would accumulate large reserves of money
to the prejudice of the rights of the Governments under the 1919
agreement. This is not the intention of the agreement and the
Commissioners are not, and cannot be made, liable 1o pay royalty.

(Opinion No. 111 of 1936; file 36/438.)

329. The issue of the validity of the payment of royalties had remained a
live issue within Australian official circles for many years. But in 1965 it
emerged into the light and did so at a critical juncture for the Navruan
community. Thus it appears in a paper submitted by the Australian Solicitor-
General in response to a submission by the Naurn Local Government
Council Delegation on the question of the ownership of the phosphate. The
Solicitor-General’s paper is dated 7 June 1965. Its context was the
negotiations in 1965 between the Nauruan representatives and Australian
officials representing the Administering Authority. Thus the paper appears
as “Annex J" in the Record of Negotiations prepared in Canberra (Annexes,
vol. 3, Annex 2).

330. The Solicitor-General made clear his opinion that the powers of the
Administering Authority "in respect of the working of the phosphate
deposits" by virtue of the Agreement of 1919 were not constrained in any
way, and that the position remained the same in relation to the Trusteeship
Agreement (paras, 25-27).

331. The attitude of the Australian delegations engaged in negotiations
with the Nauruans in the pre-independence period reflected the position
adopted by the Solicitor-General in 1965. The following document confirms
this view: see the Record of Negotiations 31st May-10th June, 1965, Annex
K. (Annexes, vol. 3, Annex 3).
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2. T Vati e Australi vernmen

332. The motivation of the Australian Government from the outset of the
Mandate and until independence has been the getting and keeping, for as
long as politically possible, of cheap supplies of phosphate. This dominant
motivation was prefigured in the politics of the Paris Peace Conference of
1919 and the design of a compromise which resulted in Nauru becoming a
"Class C" Mandate. As the record shows, Mr Hughes had made strenuous
efforts to obtain Nauruan phosphate for Australia preferably by the taking of
Nauru as a colony (see paras. 29-39).

333. The Australian interest in cheap phosphate was the predominant
purpose in controlling Nauru and this motivation was both powerful and
persistent. The Cabinet papers of 1955 show the characteristic attitude of
the Australian Government during the trusteeship period. The relevant
Confidential Paper dated 12 October 1955 and attached "Notes on Cabinet
submission No. 588: Australian Phosphate Supplies” {Annexes, vol. 4, Annex
63) provide authentic evidence of the Australian attitude. In these "Notes"
the Recommendation of the Minister for Territories is supported without any
reference to the interests of the people of Naury, and the final paragraph
includes these words:

"A continuing and increasing supply of phosphate is vital to our economy and
there is an urgent need for obtaining additional supplies of phosphate at the
lowest possible price."

334. It was natural that the pattern of a lack of frankness in reporting on
financial matters should be manifest in the reports to the League of Nations
presented by the Administrator. Thus, for example, the Report on the
Administration of Nauru during the Year 1922 simply sets aside the affairs of
the British Phosphate Commissioners (p.6 of the Report) thus:

"The functions of the Commissioners, so far as Nauru is concerned, are limited to
the business connected with the phosphate deposits. The Administrator alone is
charged with the responsibility pertaining to the government, moral and social
welfare, labour conditions, eic., of all on the Island -- the British Phosphate
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Commissioners being treated, from a Government point of view, as if it were a
private company.”

335. This statement also appears in the Reports for the years 1923 (p.6),
1924 (p.6), 1925 (p.6), 1926 (p.6). The statement appears, with certain small
variations, in the Report of 1927 (p.6). In the Report for 1928 the statement
has disappeared.

336. The statement appearing in the Reports prior to that for 1928 is
markedly opaque. The Comimissioners were not a private company. Their
relationship to the governments is explored in more detail in paragraphs 516-
541 below. The Commissioners were the generator of massive income which
was neither treated as public revenue nor taxed as the profits of a trading
company would be. In these circumstances the separation of the
responsibilities of the Administrator from the functions of the
Commissioners, as indicated in these Reports, is highly artificial.

337. The effect of that separation was to present the phosphate mining
operation as something to which the basic mandate and trusteeship
obligation did not apply, or as to which that obligation has no purchase, and
the Australian Government (as can be seen from the incident of the
disallowance of the 1925 Lands Ordinance (see paras. 521-539)) acted
throughout as if this were the case.

338. In the later Reports the reference to the role of the British Phosphate
Commissioners is more or less restricted to the appearance of an appendix
containing the "Report and Accounts of the British Phosphate
Commissioners” for the given year. These brief documents reveal very little
of the important facts: their eccentricities are analysed by Mr. Walker in
Appendix 2 of this Memorial.

4

339. Throughout the period of the trusteeship in Nauru the Australian
representative took the lead in refusing to disclose the financial aspects of
the phosphate industry operating in Nauru. It became a custom for the
Trusteeship Council to include in its reports to the General Assembly a
specific request for the production of full information, including the accounts.
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Thus in the Report of the Trusteeship Council covering its Fourth and Fifth
Sessions (6 August 1948-22 July 1949) (General Assembly Official Records, 4th
Sess., Suppl. No. 4 (A/933) p.77), the Council "requests the Administering
Authority to furnish in the next annual report full information on ail
operations of the British Phosphate Commissioners, including the financial
accounts in order to enable the Council to study all aspects of the question of
the phosphate industry".

340. An identical request appears in the Report of the Trusteeship Council
covering its First Special Session, its Second Special Session, and its Sixth and
Seventh Sessions, 23 July 1949 - 21 July 1950, General Assembly Official
Records, 5th Sess., Suppl. No. 4, (A/1306), p.134.

341. Autits eighth session, the Council adopted the following conclusion:

*The Council...reiterates that it remains handicapped in its appraisal of economic
conditions because of the absence of information which would show, in particular,
the separate financial operations of the British Phosphate Commissioners in
respect of Nauru, and the actual prices received for phosphate as compared with
world market prices.”

(Repon of the Trusteeship Council covering its Third Special Session and its Eighth
and Ninth Sessions, 22 November 1950 10 30 July 1951, General Assembly Official
Records, 6th Sess., Suppl. No. 4 (A/1856)), p.277.)

342, In the Report for the following period the issue is dealt with in the
following passages:

“At its fifth session, the Council had requested the Administering Authority to
furnish in the next annual report full information on all operations of the British
Phosphate Commissioners, including the financial accounts.

At its seventh session, the Council had cxpressed the view that the restoration to
full production of the phosphate industry had been of general benefit to the
Territory, but had noted that the Council remained handicapped in its appraisal
of economic conditions because of the absence of information which would show,
in particular, the separate financial operations of the British Phosphate
Commissioners in respect of Nauru, and the actual prices received for phosphate
as compared with world market prices.

Endeavouring to learn the costs of phosphates landed in Australia and New
Zealand from various sources, the Visiting Mission was told by the general
manager of the industry that it was unlikely the Commissioners could supply the
information requesied.




At iis eighth session, the Council had reiterated that it remained handicapped in
its appraisal of economic conditions because of the absence of information which
would show, in particular, the separate financial operations of the British
phosphate Commissioners in respect of Nauru, and the actual prices received for
the phosphate as comparcd with world market prices.

The annual report for 1950-51, like the previous one, contained total export
figures for tonnage and value of phosphate, as well as the latest accounts of the
British Phosphate Commissioners for Nauru and Ocean Island.”

(Report of the Trusteeship Council covering the Fourth Special Session and its
Tenth and Eleventh Sessions, 18 December 1951 to 24 July 1952. , General
Assembly Official Records, Tth Sess., Suppl. No. 4 {A/2150}, p.260.)

343. At its twelfth session, the Council adopted the following
recommendation:

"The Council, recalling its recommendations made at previous sessions to the
effect that the Administering Authority should make available to it the separate
financial operations of the British Phosphate Commissioners in respect to Nauru
and the actual prices received for the phosphate in comparison with would
market prices, urges the Administering Authority to make every effort, in
agreement with the British Commissioners, to provide this information in its next
annual report”.

(Repori of the Trusteeship Council covering the period from 4 December 1952 to 21
July 1953, General Assembly Official Records, 8th Sess., Suppl. No. 4 (A/2427),
p-117.)

344, The Council discussed the same question at its fourteenth session and
adopted a substantially similar recommendation. (Report of the Trusteeship
Council covering the period from 22 July 1953 to 16 July 1954, General
Assembly Official Records, 9th Sess., Suppl. No. 4 (A/2680), p.271.)

345. At its sixteenth session, the Council adopted the following
recommendation:

“The Council recalls its previous recommendations to the effect that the
Administering Authority should make available to it separate financial accounts
in respect of the operations of the British Phosphate Commissioners in Nauru.
The Council takes note of the replies to these recommendations given by the
Administering Authority indicating the difficulty it perceives in complying with
them, and expresses the desire that the Administering Authority in its next and
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subsequent reports will provide the Council with the fullest information feasible
on the phosphate operation in the Island”,

(Report of the Trusteeship Council covering the period from 17 July 1954 to 22 July
1953, General Assembly Official Records, 10th Sess., Suppl. No. 4 (A/2933),
p-225.)

346. The Report of the Council for the next period includes the fcilowing
passages:

"As indicated above, the Trusteeship Council has made several recommendations
to the effect that the Administering Authority should make available to it
separate financial accounts in respect of the operations of the British Phosphate
Commissioners in Nauru. At its sixteenth session it had taken note of the replies
given by the Administering Authority to these recommendations indicating the
difficulties which the latter perceived in complying with them, and had expressed
the desire that the Administering Authority in its next and subsequent reports
would provide the Council with the fullest information feasible on the phosphate
operation in the Island.

The information provided in the annual report for 1954-1953 was on the same
lines as previously. The Visiting Mission stated that it was unable to obtain any
information either on the separate operations of the British Phosphate
Commissioners i respect of Nauru or on the actual prices received for the
phosphate in comparison with prices received for the phosphate in comparison
with prices in other parts of the world. No information was available on the total
earnings from the operations on Nauru. The special representative of the
Administering Authority informed the Council at its eighteenth session that
information complying with Article 5 of the Trusteeship Agreement had been
supplied in the annual reports to the Council; however the British Phosphate
Commissioners operated not only in Nauru but in other islands not the concern
of the Trusteeship Council. It would be impracticable to present completely
separate information relating to Nauru phosphates alone. The Administering
Authority felt strongly that the Council did not need such information and the
disclosure of confidential accounts of the Commissioners in order to perform its
task effectively. The information could not disclose any profits -- there were no
profits.”

(Report of the Trusteeship Council covering the period from 23 July 1955 to 14
August 1956, General Assembly Official Records, 11th Sess., Suppl. No. 4
(A/3170), p.335.)
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347. That session, the Council adopted the following conclusion and
recommendation:

"The Council recalls its recommendation of the sixteenth session in which it
expressed its desire that the Administering Authority, in its next and subsequent
reports, would provide the Council with the fullest information feasible on the
phosphate operation in Nauru,

The Council takes note of the information submitted in this connexion by the
Administering Authority, and expresses the hope that the latter will furnish the
fullest possible information in this regard."

(Report of the Trusteeship Council covering the period from 23 July 1955 to 14
August 1956, General Assembly Official Records, 11th Sess., Suppl. No. 4
(A/3170), p.335).

348. The next Report of the Trusteeship Council states:

"84, At ils eighteenth session, the Council had noted the information
submiited concerning the phosphate operation in Nauru, and expressed the hope
that the Administering Authority would furnish the fullest possible information
concerning it. In the Report for 1956 the Administering Authority noted the
desirc of the Council concerning information on the phosphate operation in
Nauru.

"85. At its twentieth session, the Council adopted the following
rccommendations: g

‘The Council, noting that proposals made by Nauru Local Government
Council to increase the royalty rates on phosphate are now being
considered, noting further that the Administering Authority is currently
submitting information on the operations of the British Phosphate
Commissioners, considering on the other hand that full information on
the operations of the British Phosphate Commissioners as specifically
related to the island of Nauru would be of great assistance to the Councit
for its assessment of the question, recommends that the Administering
Authority submit such information to the fullest extent feasible.

The Council, noting the statement of the Administering Authority that
the British Phosphate Commissioners exert no influence on the budget
of the Territory, but nevertheless concerned lest the present system of
direct payments by the Commissioners to cover the expenses of the
Territorial Administration might lead to the exercise of such influence,
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suggests that the Administering Authority review the present
arrangements with a view to removing any such possibility’.”

(Report of the Trusteeship Council covering the period from 15 August 1956 to 12
July 1957, General Assembly Official Records, 12th Sess., Suppl. No. 4 (A/3595),
p-202)

In the Report of the Council covering its twenty-first and twenty-
second sessions the issue of information is not stressed: see the Report,
General Assembly Official Records, 13th Sess., Suppl. No. 4 (A/3822), pp.98-
99, paras. 60-62). However, the absence of full and frank information on
financial matters continued: see the Report of the Trusteeship Council, 2
August 1958 - 6 August 1959, General Assembly Official Records, 14th Sess.,

Suppl. No. 4 (A/4100), pp.160-1, para. 67.)

350.

At its twenty-sixth session the Council adopted the following

"conclusions and recommendations™

351,

"The Council commends the Administering Authority for the increase in the
royalty rate paid direct to land-owners.

The Council notes the statement of the Administering Authority that the general
review of royalty rates begun last year has reached the stage where the
submissions of the British Phosphate Commissioners and of the Nauru Local
Government Council are now being examined. The Council requests the
Administering Authority to furnish it with appropriate information regarding the
views submitted by the two parties in order that it may reach a better
understanding of the matter. The Council reiterates the view that any increases
resulting from this review should be applied to the Nauruan Community Long-
Term Investment Fund.

The Council believing that the information provided to it concerning the
operations of the British Phosphate Commissioners in Nauru does not enable it
to express a considered opinion on the equitableness of the royalty rates being
paid, reiterates its recommendation on this subject adopted at its twenty-fourth
session that the Administering Authority provide it with more comprehensive
information."

(Report of the Trusteeship Council, 7 August 1959 - 30 June 1960, General
Asseribly Official Records, 15th Sess., Suppl. No. 4 (A/4404), p.155, para. 74.)

The relevant passages in the Report of the Council on the work of its
twenty-seventh session reveal a growing impatience with the attitude of the

Australian government:




"97. The Council at its twenty-sixth session commended the Administering
Authority for the increase in the royalty rate paid direct to landowners. It also
noted that the general review of royalty rates begun in 1959 had reached the stage
where the submissions of the British Phosphate Commissioners and of the Nauru
Local Government Council were not being examined. The council requested the
Administering Authority to furnish it with appropriate information regarding the
views submitted by the two parties, and reiterated its view that any increases
resulting from this review should be applied mainly to the Nauruan Community
Long-Term Investment Fund. The Administering Authority reported to the
Council that the negotiations on royalty rates had been concluded, with the result
that the total royalty rate had been increased with effect from 1 July 1960 from
2s.11d. per ton to 3s.7d. per ton. In addition to the above rates, surface
payments for land above the eighty feet contour line had been increased from £60
to £120 per acre, It had also been agreed that a four-year period for the new
rates be applied in order to give successive Local Government councils the
opportunity of reviewing royalty rates.

“08. At the same session, the Council, believing that the information provided
to it concerning the operations of the British Phosphate Commissioners in Nauru
did not enable it to cxpress a considercd opinion on the equitableness of the
royalty rates being paid, reiterated its recommendations adopted at its twenty-
fourth session that the Administering Authority provide it with more
comprehensive information. In the report under review the Administering
Authority reiterated its previous observation that information on the operations
of the British Phosphate Commissioners would be included in the annual report
to the fullest extent possible.

“99, At ils twenty-seventh session, the Council adopted the following
conclusions and recommendations:

The Council, recalling its previous recommendations that the Administering
Authority provide it with more comprehensive information concerning the
operations of the British Phosphate Commissioners, notes with regret that such
information as is contained in the annual report for 1959-60, particularly that
on the financial operations of the British Phosphate Commissioners, is not
sufficiently comprehensive 1o enable the Council to determine whether the
Nauruan people receive a fair and equitable share of the benefits from the
phosphate industry. The Council requests once again that the Administering
Authority make every possible effort to include fuller information in its future
annual reports, especially regarding the cost of extraction of phosphates and
prices obtainable in the world markets.

The Council notes with satisfaction the increase in the total royalty rate which
came into effect on 1 July 1960 and hopes that negotiations will be conducted




with a view lo increasing royalties payable to the Nauruan Community Long-
Tenn Investment Fund.”

(Report of the Trusteeship Council, 1 July 1960 - 19 July 1961, General Assembly
Official Records, 16th Sess., Suppl. No. 4 (A/4818), p.70.)

352. The Report of the Trusteeship Council for the period 20 July 1961 to
20 July 1962 is of particular significance for present purposes. At last some
figures had been supplied (comparative costs of superphosphate fertilizer to
consumers in various countries) and this moved the Council to a fairly strong
indication of the responsibilities of the Administering Authority. The
relevant passages from the Report are as follows:

"59. The Council has repeatedly rccommended that the Administering
Authority provide it with more comprehensive information concerning the
operations of the British Phosphate Commissioners. AL its twenly-scventh
session, it noted with regret that such information as was conlained in the annual
report for 1959-1960, particularly that on the financial operations of the British
Phosphate Commissioners, was not sulficiently comprehensive (o enable it to
determine whether the Nauruan people received a fair and cquitable share of the
benefits of the phosphate industry. 1t requested once again that the
Administering Authority make every possible cffort 1o include fuller information
in its annual reports, especially regarding the cost of extraction of phosphates and
price obtainable in the world markets.

60. The 1962 Visiting Mission rcported that the following figures had been
supplicd by the Administcring Authority at the request of the Mission. They
show the costs of the superphosphate fertilizer to consumers in various countries

in comparison with those in Australia:

New South Wales €12, 9. 0 per ton at point of delivery {on

(Australia) rail at works);
Denmarke £15.12. 4 per lon
Ireland £15.19. 1 per ton cx works
Finland £12.10. 0 per ton ex works and/or
delivery point
France £13. 8. G per tan ex coastal wotks
Germany £16.13. 7 per ton
Israel £12.10. O per ton ex works
Japan £18. 1. 2 per ton ex nearest rail point
New Zealand 11, 211 per ton
Sweden £14.18.10 per ton ex works
South Africa £17. 5. 1 per ton ex coastal [actories
United Kingdom £20.10. 0 per ton ex  railway  stations

(subsidy of £9.1.3 per ton is deductible
from this price to arrive at the price
Uriited States paid by the farmers, ic, £1289)
of America £10. 5. 0 per ton
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6l. The Mission stated thal in 1947 the (olal contribulion made by the
British Phosphate Commissioners to Nauruans and to the cost of administration
was as [ollows:

(£}
N N Admn- [€))
Tennage (2} Royalties (including istration Percentage
(phosphate Falue roxalty for phosphate mined casty of (3) and
exporled) £ on Adminusiration londs) £ (4) 1o (2)
Perton Tetal

263,507 527,014 bs.1d. £14,274 6,588  3.95

62. In 1961, under a ncw agreement concluded between the Administering
Authority, the Commissioners and the Nauruans concerned, the rates were as
follows:

Royaltiee Administration
Value costs
Tonnage £ Perion Total £ Percentage

1,338,681 2,945,098  3s.7d. £239.847 470,667 24

63. Thus, since the Trustceship Agrecement was concluded, the percentlage
benefit to the Naurvans against the value of phosphate at the poiat of export had
increased from just 4 per cent to 24 per cent. The Mission considered that those
benefits were substantial, and il supplics of phosphate had been inexhaustible it
would have been reasonable Lo allow the questions of royally and administration
costs to be dealt with in the future as in the past by agreement between the
Administering Authority, the British Phosphale Commissioners and the clected
representatives of the people of Nauru.

64. Since, however, the life of (he phosphale operation was limited to some
thirty years and since there was no loresceable replacement of the phosphate
income, the Mission was of the opinion that the strongest obligntion rested with
the Governments of the countrics which had benefited from low-price, high-
quality phosphate over the many years of the operation of the Commissioners to
provide the most gencrous assistance (owards the costs of whatever scttlement
scheme was approved for the fulure home of the people of Nauru. The scheme
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of resettlement already proposed by the Australian Government would
necessitate expenditure of many million pounds. The Mission trusted that
whatever additional cost arose from the approval of the specific scheme of a kind
proposed by the Mission should also be generously met by the Governments
concerned. :

65. At its twenty-ninth session, the Council adopted the following
conclusions and recommendations:

The Council notes with appreciation the information supplied by the
Administering Authority to the Visiting Mission regarding the costs of
the superphosphate fertilizers to consumers in various countries in
comparison with those in Australia. It shares the view of the Visiting
Mission that the strongest obligation rests with the Governments of the
countries which have benefited from low-price, high-quality phosphate
over the many years of the operation of the Commissioners to provide
the most generous assistance towards the costs of whatever settlement
scheme is approved for the future kome of the people of Nauru. In this
connexion, it takes note with satisfaction of the declaration of the
Administering Authority that ample provision of means for developing a
future home is not and will not be a stumbling block towards a solution
and that the Administering Authority will be mindful of its obligation to
provide such assistance.

Noting from the report of the Visiting Mission that the rate of royalty
derived by the Nauruan people from the phosphate has been increasing
over the years, the Council takes note of the statement of the special
representative of the Administering Authority that the matter of
increasing returns from the phosphate operations is a matter for
continuing negotiation between the Nauruans, the British Phosphate
Commissioners and the Government of the Territory. The Council is
confident that as a result of those negotiations, fair and adequate
benefits for the Nauruvans will be arrived at."

(Report of the Trusteeship Council 20 July 1961 - 20 July 1962 General Asssembly
Official Records, 17th Sess., Suppl. No.4 (A/5204, pp. 40-41.)

353. In the subsequent Reports of the Council the question of the
provision of information disappears: see Report of the Trusteeship Council 20
July 1962 - 26 June 1963, General Assembly Official Records, 18th Sess., Suppl.
No. 4 (A/5504), pp.27-8, paras. 216-19; Report.. 27 June 1963-29 June 1964,
General Assembly Official Records, 19th Sess., Suppl. No. 4 (A/5804), pp.29-
30, paras. 242-9; Report... 30 June 1964 - 30 June 1965, General Assembly
Official Records, 20th Sess., Suppl. No. 4 (A/6004), pp.47-50, paras. 402-31;
Report... 1 July 1965 - 26 July 1966, General Assembly Official Records, 21st




Sess., Suppl. No. 4 (A/6304), pp.41-44, paras. 375-408; Report... 27 July 1966
- 30 June 1967, General Assembly Official Records, 22nd Sess., Suppl. No. 4
(A/6704), 45-49, paras. 364-403. On 31 January 1968 Nauru became
independent.

354. The reasons for the lack of reference to the refusal of the
Administering Authority, as such, and the Australian Government in
particular, to produce information about the financial aspects of the
phosphate operations, are not far to seek and stand out in the text of the
Reports referred to above. By 1962 the issue of resettlement had become a
major feature of the agenda and the Australian Government had given a
series of undertakings in respect of the costs of such resettlement. Secondly,
the British Phosphate Commissioners had agreed to regular meetings with
Nauruan representatives (the first to take place in July 1963). Thirdly, by
1965 the negotiations between the Nauruan representatives and the
Administering Authority were beginning to be seen as a forum which
provided a parallel mechanism, in political terms, to the Trusteeship Council
and the General Assembly of the United Nations.

355. The unwillingness on the part of those responsible for the phosphate
industry in Nauru to provide information on the mode of exploitation of the
island’s resources is nowhere more apparent than in the internal Records of
the transactions of the British Phosphate Commissioners. The attitude of the
Commissioners was that it was not the business of the United Nations to
know about the relevant accounts. Thus in a minute of the Commissioners
prepared probably in 1946 or 1947 the following appears:

"Mr. Halligan expressed the view that the Trusteeship Council’s request for
separate accounts for Nauru would probably be endorsed by the General
Assembly, and queried whether the partner Governments would comply.

All Commissioners opposed any suggestion that they should be supplied and held
the view that U.N.O. is not entitled to such information, but only to information
concerning royalty payments to Naorvans,

In reply to a question as to the effect on the Nauru Agreement of the placing of
the Island under the International Trusteeship system, Mr. Halligan said that the
chapter of the United Nations Charter dealing with Trusteeship territories
contains an article (Article 76(d)) which would give all members of the United
Nations equal right of access to Nauru phosphate were it not that Article 80 of
the chapter excepts then existing international agreements, of which the Nauru
Agreement was one, as overriding any of the provisions of the Trusteeship
Charter. Any change of the Nauru Agreement might constitute a new agreement
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which would no longer override the provisions of Article 76(d) of the United
Nations Charter."

{(Minute No. 683; Annexes, vol.4, Annex 58.)

356. The construction of the Nauru Agreement adopted implicitly in this
exchange within the Commission is baseless but the episode confirms the
resolution of the Commission not to provide the information which the
Trusteeship Council was seeking.

357. In a subsequent Minute under the heading "B.P.C. Accounts”, the
Commissioners "agreed that pressure for further financial information
regarding the operation of the Commissioners at Nauru should be resisted".
(Minute No. 823; Annexes, vol.4, Annex 58.)

358. The attitude of the Commissioners and the general character of the
financial dealings concerning the phosphate industry is confirmed by an
episode of 1953, which is reported fully in a document available in the Public
Records Office in London. The document takes the form of "Notes of
meeting of Board of Commissioners with representatives of Commonwealth
Bank, at Phosphate House, Melbourne, Friday, 21st August 1953". The
document is a contemporaneous record: it bears the sub-title "Notes taken by
Mr, Enting" and is dated "Melbourne, 25th August 1953". Mr. G.R. Enting
was the secretary to the General Manager of the Commissioners, Mr. Harold
Gaze and is recorded as such in the preambular list of persons present. The
document is set out in the Annexes, vol.4, Annex 61.

359. The purpose of the meeting was to provide the representatives of the
Commonwealth Bank with an opportunity to express their misgivings about
the progressive growth of the overdraft limits and to seek confirmation of the
ultimate responsibility of the so-called "partner Governments" in respect of
the debt. The Board of Commissioners were represented by the New
Zealand Commissioner, the Australian Commissioner, the General Manager
(Mr. Gaze), the Deputy-General Manager, and the Secretary to the General
Manager (the author of the Notes of the meeting).

360. In response to certain doubts expressed by the representatives of the
Commonwealth Bank as to the long-term financial position of the British
Phosphate Commissioners, Mr. Gaze made the following remarks:
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"I do not think there is any possibility of a loss. So far as loss is concerned we are
selling phosphate for not much more than a quarter of what it would be
elsewhere, and the actual benefit to Australia at the moment is £4,000,000 to
£5,000,000 per annum. This not known (o anyone not on the inside.”

(Notes of meeting, p.6 (emphasis added).)

361. Mr. Gaze, as General Manager from 1920 until 1954, spoke with very
considerable authority, and his statement provoked no contradiction or
reservation from the two Commissioners present. His knowledge of the
affairs of the phosphate industry was second to none, and his role is recorded
in detail by M. Williams and B. Macdonald, The Phosphateers, Melbourne
University Press, Melbourne, 1985 (see, in particular, pp.407-25).

362. This impressive repertoire of evidence establishes that the failure to
report on the financial aspects of the production of phosphate on Nauru was
the result of a deliberate and consistently maintained policy on the part of
the Australian Government and the British Phosphate Commissioners. The
evidence indicates that the Australian Government and its partners from
time to time held the view that the Nauru Island Agreement of 1919
provided a justification for treating the phosphate industry as lying outside
the jurisdiction of the League of Nations and, subsequently, of the
Trusteeship Council of the United Nations. ‘

363. Against this background it can be remarked that, if this reliance upon
the Nauru Island Agreement of 1919 were indeed justified, there would be
1no objection to giving publicity to the financial circumstances of the industry.
If the pattern of conduct were lawful and above reproach, why such secrecy?
If the mode of operation of the industry were above reproach, why the
persistent refusal to respond to repeated requests for information by the
Trusteeship Council?

H. THE FAILURE TQ EXERCISE THE GOVERNMENTAL AUTHORITY APPROPRIATE TQ THE
OBLIGATIONS OF TRUSTEESHIP

364. From the very first days of the trusteeship the Trusteeship Council
and the Visiting Missions expressed disquiet in respect of the system of
public finance in Nauru: see the Report of the Trusteeship Council covering its
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Founth and Fifth Sessions 6 August 1948 - 22 July 1949, General Assembly
Official Records, 4th Sess., Suppl. No. 4 (A/933), p.77.

365. The principal eccentricities of the system of public finance were
threefold: the dominance of the phosphate industry and its operations in the
life of the island; the independence of the British Phosphate Commissioners
in relation to the Administrator; and the fact that the operations of the
Commissioners were not subject to taxation. In combination these three
factors produced a system of economic autocracy which gave a low priority to
the interests of the people of Nauru. Moreover, the system was based on the
assumption that the Commissioners had very considerable autonomy and
prerogatives. In the submission of the Applicant State the system of
government on the island, with particular reference to the availability of
revenues for normal public expenditure, involved a failure to exercise the
degree and form of governmental authority in Nauru appropriate to the
fulfilment of the obligations of trusteeship.

366. The principal elements in this failure were as follows. In the first
place, the island and its resources were seen as a mining site and a source of
revenue for essentially external -- particularly in the context of the
trusteeship system -- agencies, in particular, the Respondent State which was
responsible jointly and severally for protecting the interests of the inhabitants
as defined in Article 76 of the United Nations Charter.

367. Article 3 of the Trusteeship Agreement provides in clear terms that:

"The Administering Authority undertakes to administer the territory in
accordance with the provisions of the Charter and in such a manner as to achieve
in the Territory the basic objectives of the International Trusteeship System,
which are set forth in Article 76 of the Charter.” |

Moreover, Article 5 of the Agreement provides that:

"The Administering Authority undertakes that in the discharge of its obligations
under Article 3 of this Agreement...

2. It will

(b) Promote, as may be appropriate in the circumstances of the
Territory, the economic, social, educational and cultural
advancement of the inhabitants;..."
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368. The system of public finance was congruent with the basic idea that
the exploitation of the phosphate was the dominant theme both in
government and in social affairs on the island. The only source of revenue to
cover the normal cost of administration at the outset of trusteeship was the
royalty of sixpence on each ton of phosphate exported. In addition a royalty
of threepence per ton of phosphate extracted paid to the Nauru Royalty
Trust Fund was in practice treated as a budget to cover the expenses of
Nauruan education and other social services: see generally the United
Nations Visiting Mission to Trust Territories in the Pacific, Report on Nauru
(1950), Trusteeship Council Official Records, 8th Sess., Suppl. No. 3 (T/898),
pp-5-6, paras. 35-41.

369. Itis a striking fact that the Australian Government was of the opinion
that the validity of the royalty paid to the Administrator by the British
Phosphate Commissioners was open to question: see the letter from the
Prime Minister’s office (dated 10 May 1939) to the Secretary of State for
Dominion Affairs (Annexes, vol.4, Annex 56); advice of the Crown Solicitor
(dated 23 April 1956) in response to a request from the Department of
Territories (Annexes, vol.4, Annex 64). Thus the system as conceived made
no provision for the collection of revenue. The reason for this was, quite
simply, the inference from Article 6 of the Agreement of 1919 to the effect
that title in the phosphate deposits was vested in an organ of the
Government, the British Phosphate Commissioners, and Governments do
not tax themselves.

370. As the Trusteeship Council constantly pointed out, there was a
persistent failure to provide a normal system of public finance to cover public
expenditures: see the Report of the Trusteeship Council covering its Fourth and
Fifth Sessions 6 August 1948 - 22 July 1949, General Assembly Official Records,
4th Sess., Suppl. No. 4 (A/933), p.77; Report.. covering its First Special
Session, its Second Special Session, and its Sixth and Seventh Sessions 23 July
1949 - 21 July 1950, General Assembly Official Records, 5th Sess., Suppl. No. 4
(A/1306), pp.134-5; Report... covering its Third Special Session and its Eighth
and Ninth Sessions 22 November 1950 to 30 July 1951, General Assembly
Official Records, 6th Sess., Suppl. No. 4 (A/1856), p.228; Report... Covering its
Fourth Special Session and its Tenth and Eleventh Sessions, 18 December 1951
to 24 July 1952, General Assembly Official Records, Tth Sess., Suppl. No. 4
(A/2150), p.261; Report... covering the period from 4 December 1952 to 21 July
1953, General Assembly Official Records, 8th Sess., Suppl. No. 4 (A/2427),
pp-118-19; Report...covering the period from 22 July 1953 to 16 July 1954,
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General Assembly Oficial Records, 9th Sess., Suppl. No. 4 (A/2680, pp.271-
2; Report... covering the period from 17 July 1954 to 22 July 1955, General
Assembly Official Records, 10th Sess., Suppl. No. 4 (A/2933), p. 225; Report...
covering the period from 23 July 1955 to 14 August 1956, General Assembly
Oficial Records, 11th Sess., Suppl. No. 4 (A/3170), pp.332-4; Report...
covering the period from 15 August 1956 to 12 July 1957, General Assembly
Oficial Records, 12th Sess., Suppl. No. 4 (A/3595), pp.201-2; Report...
covering the work of its twenty-first and twenty-second sessions, vol. I, General
Assembly Oficial Records, 13th Sess., Suppl. No. 4 (A/3822), pp.98-9;
Repori... 2 August 1958 - 6 August 1959, General Assembly Oficial Records,
14th Sess., Suppl. No. 4 (A/4100), pp.160-1; Report ... 7 August 1959 - 30 June
1960, General Assembly Oficial Records, 15th Sess., Suppl. No. 4 (A/4404),
pp-154-5; Report... 1 July 1960 - 19 July 1961, General Assembly Oficial
Records, 16th Sess., Suppl. No. 4 (A/4818), pp.69-70; Report... 20 July 1961 -
20 July 1962, General Assembly Oficial Records, 17th Sess., Suppl. No. 4
(A/5204), pp.39-41.

371. The particular preoccupations of the Trusteeship Council were the
inadequacy of the benefits derived by the Nauruans from the phosphate
industry either directly (royalties) or indirectly (the system of public finance);
the inadequacy, in terms of foreseeable long-term needs, of the Nauruan
Community Long-Term Investment Fund and the Nauru Royalty Trust Fund
(see the Report... 23 July 1955 to 14 August 1956, p.334 (Recommendations
and Conclusions)); and concern that the system of direct payments by the
Commissioners to cover territorial administration expenses might influence
the budget of the Territory (see the Report.. 15 August 1956 to 12 July 1957, p.
202: Recommendations (para. 85)).

372. By 1962 the issue of public finance had become essentially that of
rates of the royalty payments and the progress of negotiations on this subject.
At this period, and until the time of independence, the overriding concern
was the inequitable nature of the financial arrangements. It was also more
readily appreciated by this time that there was no sound reason for
segregating the issue of social and economic advancement (and long-term
needs) and the question of "public finance".

373. 'The fact is that up to the time of independence the policy of the
Commissioners remained the same: to sell the phosphate "at cost", and to
avoid acceptance of a system of taxation. Moreover, the view of the
Australian Department of Territories was that it was extremely doubtful
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whether the Commissioners had any legal obligation to pay more than the
costs of the administration of the Territory (see the Visiting Mission Report,
1953, para. 46; Annexes, vol. 4, Annex 8). Overall, the system of public
finance, such as it was, was not based upon the long-term needs of the
Nauruans. The exceptions to this -- the Nauruan Community Long-Term
Investment Fund and the Nauru Royalty Trust Fund -- were small in scale
and of marginal significance economically.

[. THE FAILURETQ PROMOTE THE POLITICAL ADVANCEMENT QF THE [ BIT; AND
1 06 5 3 W S SELF-GOV ORI

374. Article 76 of the United Nations Charter provides that one of the
"basic objectives of the trusteeship system... shall be.. to promote the
political... advancement of the inhabitants of the trust territories, and their
progressive development towards self-government or independence..." This
obligation was incorporated into the provisions of the Trusteeship
Agreement for the Territory of Nauru both generally (by virtue of Article 3)
and specifically (by virtue of Article 5(2)(c)).

375. The experience of Nauru was essentially one of constitutional and
political immobility from the inception of the Mandate in 1919 and persisting
through the trusteeship until 1966. In the submission of the Government of
Nauruy, the failure of the Administering Authority, and, in particular, of the
Australian Government, to make provision for the long-term needs of the
people of Nauru bears a close relation to the lack of political development.

376. This relation had two aspects. First, the absence of political
advancement was a natural concomitant and result of the narrow economic
motivation of the Administering Authority and of policies based upon an
obviously self-serving interpretation of the provisions of the Agreement of
1919. Secondly, the Nauruan community was significantly the less able to
express its wishes and to seek to impose constraints upon the policies of the
Kespondent State.

377. There is thus an intimate connection between the lack of political
advancement and the extreme slowness of the Respondent State to face up to
the long-term consequences of the phosphate mining and the responsibilities
which these conscquences generated within the trusteeship system. This
connection deserves to be stressed. However, given that the Applicant State
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is concerned primarily with the consequences of the phosphate mining and
the question of rehabilitation, it will not be necessary to do more than to
indicate the essential elements in the pattern of conduct constituting a failure
to promote the political advancement of the inhabitants of the Trust
Territory and their progressive development toward self-government or
independence.

378. As a preliminary to an examination of the facts, certain highly
relevant background factors must be indicated. First, the level of literacy in
the population of Nauru (as a result of the influence of mission schools) was
high during the material period. Secondly, the island has no history of
political instability, or foreign subversion of minority groups. Thirdly, in view
of the radical significance, for the future of Nauru as a homeland, of the
substantial programme of phosphate mining, the duty of the Respondent
State to bring the population into the political and economic picture would,
according to any ordinary standards of law and morals, be more, rather than
less, onerous.

379. Indeed, in this context it can be appreciated that the option of
resettlement was placed before the Naurvan community at a stage when they
were still being denied the right to seek independent expertise or any
adequate basis for weighing the legal issues and the options available.
Finally, it is obvious that the eccentric system of government and public
finance prevailing both under the Mandate and in the trusteeship period was
essentially inimical to the concept of public accountability and representative
democracy.

380. The principal facts can be presented with reasonable economy.
Shortly before independence, and when it was clear that that event was not
far off, provision was made (in the Nauru Act 1965 (Cth)) for a Legislative
Council to consist of nine elected members, the Administrator as President,
and five persons appointed by the Governor-General of Australia on the
nomination of the Administrator: see Commonwealth of Australia, Territory
of Nauru, Report for 1965-1966, Canberra, 1966, pp.6-7. The first general
election of members of the Legislative Council was held on 22nd January
1966. The Council could make ordinances for the peace, order and good
government of the Territory, but, even at this stage, it was not permitted to
make ordinances concerning the phosphate industry, phosphate royalties, and
the ownership and control of phosphate-bearing land.
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381. The establishment of the Legislative Council was no doubt a serious
form of political advancement, but this development appeared some eighteen
years after the beginning of the trusteeship, and the powers conferred still
did not extend to the phosphate industry. Thus the general political
immobility which had prevailed since 1947 -- and, in fact, since 1919 --
continued to apply in respect of the phosphate industry until the time of
independence.

382. The contents of the Nauru Act of 1965 (Cth) provide important
confirmation of the synthesis between the formal constitutional arrangements
within the island and the economic autocracy and lack of accountability
which characterised the operations of the British Phosphate Commissioners.
Just as, historically, the Administrator had played second fiddle to the
Comumissioners, so the Nauruan community was left out of the orchestra
altogether until 1966, and then allowed in only for a limited repertoire.

383. The history of political immobility consists of the central fact that for
nearly all of the material period the Nauruans had been allowed a purely
advisory role. This was the role of the Nauruan Council of Chiefs (formed in
1927) and this was also the role of the Nauru Local Government Council
constituted in 1951 and composed of nine members elected by adult suffrage
and secret ballot from the district constituencies. The new body had no
functions additional to those transferred to it from the former Council of
Chiefs.

384. As far as it went, the machinery worked well and demonstrated, if this
were necessary, that the Nauruan people were fully attuned to the
democratic process. However, consistently with the dominant pattern of
government on the island, the powers of the Council, advisory though they
were, did not extend to the operations of the phosphate industry, and this
reservation of powers relating to the phosphate industry survived the political
changes brought about by the Nauru Act 1965 (Cth) and remained until the
achievement of independence.

385. The picture described in the previous paragraphs is amply confirmed
by the successive Reports of the United Nations Visiting Missions during the
trusteeship: see United Nations Visiting Mission to Trust Territories in the
Pacific, Report on Nauru (1950), Trusteeship Council Official Records, 8th
Sess., Suppl. No. 3 (T/898), pp.2-4, paras. 14-30; United Nations Visiting
Mission to Trust Territories in the Pacific, Report on Nauru (1953),
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Trusteeship Council Official Records, 12th Sess., Suppl. No. 2, pp.3-4, paras.
15-31; United Nations Visiting Mission to Trust Territories in the Pacific,
Report on Nauru (1956), Trusteeship Council Official Records, (T/1256),
paras. 22-47; United Nations Visiting Mission to the Trust Territories of
Nauru, New Guinea and the Pacific Islands, Report on Nauru (1959),
Trusteeship Council Official Records, 24th Sess., Suppl. No. 4, pp.4-8, paras.
25-49 (it may be noted that this chapter is headed "economic advancement"
in error); United Nations Visiting Mission to the Trust Territories of Nauru
and New Guinea, Report on Nauru (1962), Trusteeship Council Official
Records, 29th Sess., Suppl. No. 2, pp.2 (paras 7-12), 5-6 (paras. 36-55), 9-10
(paras. 84-95); United Nations Visiting Mission to the Trust Territories of
Nauru and New Guinea, Report on Nauru (1965), Trusteeship Council Official
Records, 32nd Sess., Suppl. No. 2, pp.3 (paras. 13-19), 7 (paras. 43-5), 10-11
(paras. 92-8).

386. Relevant material can also be found in the Reports of the Trusteeship
Council to the General Assembly and in the Annual Reports on the
Administration of Nauru to the Trusteeship Council.

387. The overall picture of political immobility needs to be supplemented
by reference to the small extent of Nauruan participation in the senior posts
of the administration, a feature which persisted until the period of
independence and which was the subject of adverse comment by several
Visiting Missions: see United Nations Visiting Mission to Trust Territories in
the Pacific, Report on Nauru (1956), Trusteeship Council Official Records,
paras. 41-47; United Nations Visiting Mission to the Trust Territories of the
Pacific, Report on Nauru (1959), Trusteeship Council Official Records, 24th
Sess., Suppl. No. 4, p. 8 (paras. 47-49); United Nations Visiting Mission to the
Trust Territories of Nauru and New Guinea, Report on Nauru (1962),
Trusteeship Council Official Records,, Suppl. No. 2, pp.9-10, paras. 85-86.

388. The abiding source of difficulty and the central problem in the context
of political advancement remained the absence of any Nauruan participation
in the control, management, and future planning of the phosphate industry.
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HE FAILURE TO PROMO
ADVANCEMENT OF THE INHABITANTS

389. Article 76 of the United Nations Charter provides that one of the
"basic objectives" of the trusteeship system "shall be ... to promote the
political, economic, social and educational advancement of the inhabitants of
the trust territories..." This obligation was incorporated into the provisions of
the Trusteeship Agreement for the Territory of Nauru both generally (by
virtue of Article 3) and specifically (by virtue of Article 5(2)(b)). It is
noteworthy that whilst Article 76 of the Charter brings the different forms of
advancement together in an omnibus formulation, Article 5(2)(b) separates
the other forms from "political advancement" and, incidentally, includes
"cultural advancement".

390. The submission of the Government of Nauru is that, particularly in
the circumstances of the island and the realities of the phosphate industry
prior to independence, there was a total failure to promote the economic
advancement of the inhabitants in relation to the resources available. The
evidence, presented in the earlier sections of this Part of the Memorial,
shows that the three Governments simply had no intention to effect the
economic advancement of the inhabitants, and that their clearly articulated
policies had an exclusive object: the economic advancement of the
agricultural sectors of the economies of the three partner states.

391. Of course, the inhabitants received "royalties” in various forms, but
these payments were well below an equitable standard and were in reality
simply a minimal form of "compensation” for the expropriation of a major
natural resource. The "royalties" could not in this context count as a form of
"economic advancement”.

392. In the case of the other forms of advancement -- "social, educational
and cultural” -- the failure is relative to the failur¢ to promote political and
economic advancement. Schools were built, and health and other services
were provided. It is not the intention of the Government of Nauru to belittle
the positive steps which were taken and the work of individual officials in this
regard. The salient point is that what was done was inadequate in relation to
the relevant standard of legal entitlement.
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393. This standard logically depended upon the availability of resources
and the standard of fairness in these matters. The resources were there, but
as a result of a deliberate policy they were not made available, and
consequently the advances made, for example, in education, were not related
to the legal entitlement of the Nauruan community to access to the financial
benefits of the phosphate industry. Political and economic advancement
would have provided access to those benefits and a proportionate increase in
expenditure on education and other services.

K

394. Article 5(2)(a) of the Trusteeship Agreement involved the
undertaking by the Administering Authority that

“it will, in accordance with its established policy: (a) Take into consideration the
customs and usages of the inhabitanis of Nauru and respect the rights and
safeguard the interests, both present and future, of the indigenous inhabitants of
the Territory; and in particular ensure that no rights over native land in favour of
any person not an indigenous inhabitant of Nauru may be created or transferred
except with the consent of the competent public authority...”

395. This provision was introduced in the first part of Article 5 as an aspect
of the discharge by the Administering Authority of its obligations under
Article 3 of the Agreement, which referred to "the basic objectives of the
International Trusteeship System", set forth in Article 76 of the United
Nations Charter.

396, In the submission of the Government of Nauru, the legal regime
established at the outset of the League of Nations Mandate, and which
endured until the independence of Nauru, involved substantial and persistent
breaches of the obligations contained in Article 76 of the United Nations
Charter and elaborated in Article 5 of the Trusteeship Agreement.

397. These breaches were of two kinds. The first consisted of the
institution, in the Lands Ordinance of 1921, of a legal regime which was
fundamentally opposed to the giving of an appropriate degree of respect to
the land rights of the indigenous inhabitants. The eccentricities of this
regime are elaborated in Part I Chapter 1 of this Memorial (see paras. 80-
100) and the Court is respectfully requested to refer to that exposition. The
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essence of the matter is that the interest of the individual landowner was
placed at the disposal of the British Phosphate Commissioners subject to the
payment of "royalties” which were not the result of a process of genuine
negotiation "at arm’s length” and which were in any case unrelated to the real
value of the resources being disposed of.

398. The extent of the powers granted to the British Phosphate
Commissioners both in law and in fact is illustrated by the episode of the
exclusion of the inhabitants of the Aiwo district on the return of the
administration at the end of the war. The documents available show that the
attitude of the British Phosphate Commissioners and of the Administration
was that the interests of the inhabitants was secondary to the prerogative of
the Phosphate Commissioners (in the view of the Administrator) to take all
the land it wanted in the Aiwo district for their purposes (Annexes, vol.4,
Annex 59).

399. The second type of breach of the pertinent legal obligations involved
the failure to return worked out phosphate areas to the landowners without
undue delay and the absence of any adequate procedures for dealing with
complaints arising from the unjustified retention of land by the British
Phosphate Commissioners.

400.  As late as 1959, a Visiting Mission had to suggest that the justiciability
of landownership questions should be examined: United Nations Visiting
Mission to the Trust Territories of Nauru, New Guinea and the Pacific
Islands, Report on Nauru (1959), Trusteeship Council Official Records, 24th
Sess., Suppl. No. 4, p.10, para. 60.
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PART III
CHAPTER 3

BREACH OF INTERNATIONAL STANDARDS APPLICABLE IN THE
ADMINISTRATION OF THE TRUSTEESHIP

Section 1. Introduction

401. During the currency of the trusteeship regime in the Territory of
Nauru, from 1947 until 1968, the obligations of the Australian Government
and its associates were supplemented by the legal principle of the self-
determination of peoples and its congener, the right of peoples and nations
to permanent sovereignty over their natural wealth and resources. The
principle of equal rights and self-determination of peoples has always been a
part of the law of the United Nations Charter and has thus inevitably co-
existed with the legal regime of trusteeship. The principle of permanent
sovereignty -- in essence, a logical corollary of the principle of self-
determination -- was soon to become an emergent principle of general
international law.

402. It is generally accepted that an instrument of international law must
be interpreted against the background of the general principles of
international law: see A.D. McNair, The Law of Treaties, Oxford, Clarendon
Press, 1961, pp.466-7; Fitzmaurice, British Year Book of International Law,
vol. 30 (1953), p. §; ibid., vol. 33 (1956), pp.225-7; Hersch Lauterpacht, The
Development of International Law by the International Court, London, 1958,
pp-27-28; Charles de Visscher, Problémes d’interprétation judiciaire en droit
international public, Paris, 1963, pp.92-6.

403. This principle must have greater cogency when the instrument to be
applied or construed is itself a formulation of general international law,
which is true in the case of the regime of trusteeship enshrined in Article 76
of the United Nations Charter and the various trusteeship agreements.

404. Two other preliminary matters may be considered. In the first place,
opponents of the principle of self-determination tend to emphasise the
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difficulties encountered in identifying a unit of self-determination. This issue

can be dealt with briefly in the present context. Like maost concepts, the

application of the principle of self-determination to certain sets of facts may

reveal a penumbra of doubt, but such problems have no place in the present

proceedings. For there can be no doubt about the capacity of the indigenous

inhabitants of Nauru as a unit of self-determination and also as beneficiaries -
of the principle. This capacity is recognised in the provisions of the

Trusteeship Agreement for the Territory of Nauru.

405. It has also received explicit and formal recognition in the series of
General Assembly resolutions which preceded the independence of Nauru:
see Resolution 2111 (XX), adopted on 21 December 1965 (roll-call vote of
84 to 0, with 25 abstentions) (Annexes, vol. 4, Annex 15); Resolution 2226
(XX1), adopted on 20 December 1966 (recorded vote of 85 to 2, with 27
abstentions) (Annexes, vol. 4, Annex 16); and Resolution 2347 (XXII),
adopted unanimously on 19 December 1967 (Annexes, vol. 4, Annex 17).

406. Secondly, whilst there is some debate concerning the precise ambit of
the phrase "national wealth and resources”, there can be no doubt that the
phosphate deposits form part of and, indeed, for all practical purposes, have
constituted the national wealth and resources of the people of Nauru at all
material times.

Section 2, Breach of the Principle of Self-Determination

407. The principle of self-determination has been confirmed by the
subsequent practice of the members of the United Nations as a part of the
law of the Charter. This practice included the Declaration on the Granting
of Independence for Colonial Countries and Peoples contained in Resolution
1514 (XV) adopted on 14 December 1960. This Resolution represents an
authoritative interpretation of the Charter and its significance has been
widely acknowledged. The fifth paragraph of the Declaration provides as
follows:

"Immediate steps shall be taken, in Trust and Non-Self-Goveraing Territories or
alt other territories which have not yet attained independence, to transfer all
powers to the peoples of those territories, without any conditions or reservations,
in accordance wuth their freely expressed will and desire, without any distinction
as to race, creed or colour, in order to enable them to enjoy complete
independence and freedom”.
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408. Moreover, the common first Articles of the International Covenant on
Economic, Social and Cultural Rights, and the International Covenant and
Civil and Political Rights, adopted by the General Assembly on 16 December
1966, provide (paragraph 1) that: "All peoples have the right to self-
determination. By virtue of that right they freely determine their political
status and freely pursue their economic, social and cultural development”.

409. The status of the principle of self-determination as a principle of the
United Nations Charter was further enhanced by its inclusion in the
Declaration on Principles of International Law Concerning Friendly
Relations and Co-operation Among States in Accordance with the Charter of
the United Nations adopted by the General Assembly on 24 October 1970
(Resolution 2625 (XXV)). The first paragraph of the relevant section of the
Declaration of 1970 stipulates as follows:

"By virtue of the principle of equal rights and self-determination of peoples
enshrined in the Charter of the United Nations, ail peoples have the right freely
1o determine, without external interference, their political status and 1o pursue
their economic, social and cultural development, and every State has the duty to
respect this right in accordance with the provisions of the Charter.”

410. In any event the Court has recognised that the principle of self-
determination forms a part of the law of the Charter and of general
international law: see the Namibia Advisory Opinion, 1.C.J. Reports, 1971,
pp.31-2; and the Western Sahara Advisory Opinion, 1.C.J. Reports, 1975,
pp-31-33. It is significant that in the relevant passage in the Namibia Opinion,
the Court expressly refers to the regimes of mandated and trust territories in
the context of self-determination (ibid., p. 31, para 52).

411. The legal status of the principle of self-determination is generally
recognised and the following citations provide an appropriate sampling of the
doctrine: Judge Bedjaoui, Recueil des Cours, Hague Academy, vol. 130 (1970,
II), p.493; Professor Jiménez de Aréchaga, Recueil des Cours, Hague
Academy, vol. 159 (1978, I), pp.33-4, 100-11; Judge Lachs, Recueil des Cours,
Hague Academy, vol. 169 (1980, 1V), pp.43-54; Judge Elias, New Hornizons in
International Law, Alphen aan den Rijn, 1980, pp.8-9, 33, 95; Judge Mosler
(as he then was), The Intemational Society as a Legal Community, Alphen aan
den Rijn, 1980, pp.26, 90; Pastor Ridruejo, Curso de Derecho Internacional
Publico, 2nd ed., Madrid, 1987, pp.248-56.
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412, The status of self-determination as an original principle of the Charter
has sometimes been doubted. However, Articles 73 and 76 of the Charter
apply the essence of the principle respectively to the categories of non-self-
governing territories and territories placed under the international
trusteeship system. As a consequence of the designation of Nauru as a
territory subject to trusteeship, the principle was expressly recognised to be
applicable to the affairs of the people of Nauru.

413. In the submission of the Applicant State the policies applied by the
Respondent State during the trusteeship period in relation to the phosphate
industry inevitably involved substantial breaches of the principle of self-
determination. The economic and political circumstances involved the literal
disposal of the territorial foundation of the unit of self-determination
accompanied by a failure to provide an adequate sinking fund to cover the
costs of rehabilitating the worked out phosphate lands. It is difficult to
conceive of a2 more serious breach of the principle of self-determination.
Moreover, the breach was compounded by a refusal to provide relevant
economic data either to the Nauruans. or to the Trusteeship Council of the
United Nations.

414. 'The link between the implementation of self-determination and
habitability is obvious enough, and it is stressed in the two General Assembly
Resolutions which preceded the final achievement of independence. Thus
Resolution 2111 (XX), adopted on 21 December 1965, "further requests that
immediate steps be taken by the Administering Authority towards restoring
the island of Nauru for habitation by the Nauruan people as a sovereign
nation" (paragraph 4). Similarly, in Resolution 2226 (XX1), adopted on 20
December 1966, the General Assembly "recommends further that the
Administering Authority should transfer control over the operation of the
phosphate industry to the Nauruan people and take immediate steps,
irrespective of the cost involved, towards restoring the island of Nauru for
habitation by the Nauruan people as a sovereign nation" (paragraph 3). In
the preambular part of General -Assembly Resolution 2347 (XXII)
concerning the termination of the Trusteeship Agreement these two previous
resolutions are recalled.
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Section 3. Breach of the Principle of Permanent Sovereignty over Natural
Wealth and Resources

415. The principle of permanent sovereignty over natural resources is a
logical corollary of the principle of self-determination and has developed as
such in the work of the United Nations. Thus the common Article 1,
paragraph 2, of the two International Covenants on Human Rights adopted
by the General Assembly in 1966, provides as follows:

"All peoples may, for their own ends, freely dispose of their natural wealth and
resources without prejudice to any obligations arising out of international
economic co-operation, based upon the principle of mutval benefit, and
international law. In no case may a people be deprived of its own means of
subsistence."

416. It is significant that this formulation was adopted in the relevant draft
article by the Third Committee of the General Assembly in 1955. The status
of the provision is enhanced by the provisions of Article 25 of the
International Covenant on Economic, Social and Cultural Rights:

“Nothing in the present Covenant shall be interpreted as impairing the inherent
right of all peoples to enjoy and utilize fully and freely their natural wealth and
resources.”

417. On 14 December 1962 the General Assembly adopted Resolution
1803 (XVII) which contained a Declaration on Permanent Sovereignty over
Natural Resources of which the first paragraph provided as follows:

"The right of peoples and nations to permanent sovereignty over their natural
wealth and resources must be exercised in the interest and well-being of the
people of the state concerned.”

Paragraph 7 provides further that:

"Violation of the rights of peoples and nations to sovereignty over their natural
wealth and resources is contrary to the spirit and principles of the Charter of the
United Nations and hinders the development of international co-operation and
the maintenance of peace.”
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The law-making significance of this Declaration of 1962 is widely accepted:
see Judge Bedjaoui, Recueil des Cours, vol. 130 (1970, II), pp.495-6; Lachs,
Recueil des Cours, vol. 169 (1980, IV), pp.55-59; Higgins, Recueil des Cours,
vol. 176 (1982, III), 287-9; Schachter, Recueil des Cours, vol. 178 (1982, V),
pp-296-301; Hossain and Chowdhury (eds.), Permanent Sovereignty over
Natural Resources in International Law, London, Francis Pinter, 1984, pp.1-
39; Broms, in Bernhardt {(ed.), Encyclopaedia of Public International Law, vol.
10 (1987), 306-10; and the United Kingdom Note to Iraq, 4 September 1967,
British Practice in International Law, British Institute of International and
Comparative Law, 1967, p.121.!

418. Further affirmation of the legal status of the right of peoples and
nations to permanent sovereignty over their natural wealth and resources
may be found in Decree No. 1 of the United Nations Council for Namibia
adopted on 27 September 1974 and approved by the General Assembly on 13
December 1974 (Annexes, vol4, Annex 21); the Vienna Convention on
Succession of States in respect of Treaties, opened for signature on 23
August 1978, Article 13; and the Final Act of the United Nations Conference
on Succession of States in respect of State Property, Archives and Debts, 7
April 1983, Resolution Concerning Peoples Struggling Against Colonialism,
etc., paragraph 2 (Annexes, vol. 4, Annex 22),

419. The facts of the present case reveal a particularly grave series of
breaches of the principle of permanent sovereignty in circumstances in which
not only was a major resource being depleted on grossly inequitable terms
but the extraction of the resource necessarily involved the physical reduction
of the homeland of the people of Nauru. The evidence reveals that the
Australian Cabinet was taking its decision to accelerate the mining of the
phosphate deposits in 1955, precisely at a time when the principle of
permanent sovereignty was in the process of recognition as a corollary of the
long-established principle of self-determination.

! However, arbitral tribunals have adopted different views on the precise legal consequences of Resolution 1803:
see the Texaco Award, 53 LL.R. 389, paras. 68, 80-1, 83-4, 87-8; the LIAMCO Awarg, 20 1.L.M. (1981) p-1 at pp.99-
103; and the Aminoil Award, 66 L L.R. 519 at pp.587-8, 601-2.
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Section 4. The Status of the Relevant Principles
as Jus Cogens

420. On behalf of the Applicant State it is submitted that both the principle
of self-determination and the principle of permanent sovereignty of nations
and peoples over their natural wealth and resources have the status of
peremptory norms (jus cogens). In the alternative, it is submitted that the
relevant principles have that status as a result of their functional association
with the fundamental principles of the international trusteeship system,
which principles have the status of peremptory norms (see paras. 253-261).

421. On this basis -- as already stated in paragraph 241 above - the
Government of Nauru reserves its position on the question of the validity of
the Nauru Island Agreement of 1919. This reservation is particularly
necessary in view of the provisions of Article 64 of the Vienna Convention on
the Law of Treaties:

"If a new peremptory norm of general intcrnational law cmerges, any existing
treaty which is in conflict with that norm becomes void and terminates.”

Section 5. The Interpretation of the United Nations Charter and the
Trusteeship Agreement: An Alternative Approach

422. The position of the Applicant State is that the principle of self-
determination of peoples has formed a part of the law of the United Nations
Charter from the outset and, further, that Article 76 of the Charter and the
various trusteeship agreements are formulations of a regime of general
international law. At the same time the Government of Nauru considers it
necessary to draw the attention of the Court to an alternative position.

423, This alternative approach involves an acceptance of the possibility
that the principle of self-determination crystallised as a legal principle
subsequently to the constitution of the international trusteeship regime. The
appropriate mode of interpretation, it is respectfully submitted, would be
that adopted by the Court in two striking passages to be found respectively in
the Advisory Opinion in the Namibia case and the Judgment in the Aegean
Sea case.
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424, In the Advisory Opinion the Court stated the following principle of
interpretation:

"Mindful as it is of the primary necessity of interpreting an instrument in
accordance with the intentions of the parties at the time of its conclusion, the
Court is bound to take into account the fact that the concepts embodied in Article
22 of the Covenant -- ‘the strenuocus conditions of the modern world’ and ‘the
well-being and development’ of the peoples concerned -- were not static, but were
by definition evolutionary, as also, therefore, was the concept of the ‘sacred trust’.
The parties to the Covenant must consequently be deemed to have accepted them
as such. That is why, viewing the institutions of 1919, the Court must take into
consideration the changes which have occurred in the supervening half-century,
and its interpretation cannot remain unaffected by the subsequent development
of law, through the Charter of the United Nations and by way of customary law.”

(L.C.J. Reports, 1971, p.31, para. 53.)

425. 'The principle expressed in the final sentence of this passage is clearly
applicable to any changes in the law which may have occurred subsequently
to the adoption of the United Nations Charter.

426. The same mode of interpretation of standard-setting instruments of
continuing duration was adopted by the Court in the Aegean Sea case:

"While there may well be a presumption that a person transferring valuable
property rights to another intends only to transfer the rights which he possesses at
that time, the case appears to the Court to be quite otherwise when a State, in
agreeing to subject itself to compulsory procedures of pacific settlement, excepts
from that agreement a category of disputes which, though covering clearly
specified subject-matters, is of a generic kind. Once it is established that the
expression ‘the territorial status of Greece’ was used in Greece’s instrument of
accession as a generic term denoting any matters comprised within the concept of
territorial status under general intermational law, the presumption necessarily
arises that its meaning was intended to follow the evolution of the law and to
correspond with the meaning attached to the expressicn by the law in force at any
given time. This presumption, in the view of the Court, is even more compelling
when it is recalled that the 1928 Act was a convention for the pacific settlement of
disputes designed to be of the most general kind and of continuing duration, for it
hardly seems conceivable that in such a convention terms like ‘domestic
jurisdiction’ and ‘territorial status’ were intended to have a fixed content
regardless of the subsequent evolution of international law.”

(1.C.J. Reports, 1978, p.32, para. 79.)
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427. It would appear that this logic applies a fortiori to standard-setting

instruments involving human rights and the equality of peoples. The criteria
' of performance of the duties of trusteeship specified in general terms in

Article 76 of the Charter call for decision-making which takes account of
-'- developments in moral, social, and legal values.

428. It may be recalled that the European Court of Human Rights has
found it necessary to apply a similar approach to interpretation and
application of the European Convention on Human Rights. Thus in the Tyrer

' Case, the Court observed: "In the case before it the Court cannot but be
influenced by the developments and commonly accepted standards in the
penal policy of the member States of the Council of Europe in this field"
(Publications of the European Court of Human Rights, Series A, No. 26,
para. 31).

429. In any event, and taking the most conservative view of the matter, the
principles of self-determination and of permanent sovereignty over natural
resources constitute objective international standards providing aids to the
interpretation of the Trusteeship Agreement and the relevant provisions of
the United Nations Charter (see the Dissenting Opinion of Judge Jessup,
South-West Africa Cases (Second Phase), 1.CJ. Reports, 1966, p.6 at pp.432-
433).
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PART I1I
CHAPTER 4
DENIAL OF JUSTICE LATO SENSU

430. Inits Application in the present case (paragraph 46) the Government
of Nauru claims "that Australia, through its failure to make any provision or
any adequate provision for the rehabilitation of the phosphate lands worked
out under Australian administration in the period before 1 July 1967, and
having regard to the terms and conditions on which Australia allowed those
lands to be exploited, engaged in a denial of justice in the broad sense
(denial of justice lato sensu) with respect to the Nauruan people"”.

431. The concept of denial of justice in the broad sense is a familiar aspect
of the law of State responsibility and is commonly applied in the context of
the treatment of aliens and their property by host States. The Court will
recall that the concept is applicable to the conduct of both judicial and non-
judicial organs: see, for example, M.M. Whiteman, Digest of International
Law, vol. B, Washington, 1967, pp.726-7; Fitzmaurice, British Year Book of
Intermational Law, vol. 32 (1955-6), p.81, fn. 3 (also reprinted in Fitzmaurice,
The Law and Procedure of the International Court of Justice, Cambridge,
Grotius, 1986, 1, p.321, fn.3).

432. The essence of denial of justice is the incidence of gross and manifest
error in the application of the relevant legal standards, often associated with
a policy of arbitrariness or discrimination, and, indeed, caused by the
operation of such a policy. This cause of action appeared in the final
submissions of the Belgian Government in the Barcelona Traction Case
(Second Phase), 1.C.J. Reports, 1970, p.4, at pp.18-22.

432, In relation to the specific allegations of fact concerning the
bankruptcy proceedings in Spain culminating in the sale of the property in
question to a private Spanish group, the Belgian Government formulated the
following submission:
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"Considering that a large number of decisions of the Spanish Courts are vitiated
by gross and manifest error in the application of Spanish law, by arbitrariness or
discrimination, constituting in international law denials of justice lato sensu.”

434. This proposition, it is respectfully submitted, is readily applicable,
mutatis mutandis, to the policies, decision-making procedures, and specific
transactions, of the Australian Government and the British Phosphate
Commission, in relation to the obligations of the legal regime constituted by
Article 76 of the United Nations Charter in conjunction with the Trusteeship
Agreement for the Territory of Nauru.

435. The formulation of the Belgian Government reported above, has not
been the subject of adverse comment from professional opinion, and the
concept of denial of justice is not a priori restricted to the relations of foreign
investors and host States. The concept is no less appropriate to the relations
of a host comrnunity (the indigenous inhabitants of a Trust Territory) and
any external actor to whom the powers of government have been delegated
such as an Administering Authority.

436. The analogy is the more compelling when the foreign agency consists
in significant part of an economic enterprise (the British Phosphate
Commissioners). It can surely make no legal difference that the enterprise is
public rather than private or that the risk-taking associated with enterprise
and investment was completely absent.

437. In the submission of the Government of Nauru what matters for legal
purposes is the existence of a framework of legal duties and relationships and
a situation in which the legal security of one side is determined by the organs
and procedures of the other side, in this case, the Respondent State. The
framework of duties and relationships in the present context is set by the
Trusteeship Agreement and, given the objectives set forth in Article 76 of the
Charter, the concept of denial of justice is particularly appropriate.

438. In the context of the policies and decision-making procedures adopted
by the Respondent State in the material period, the denial of justice was
manifested in several ways. The system of leases of phosphate bearing lands
involved substantial errors of law as to the correct mode of resolving the
tension between the objectives of the Nauru Island Agreement of 1919 and
the Trusteeship Agreement. Whatever the correct view of the legal interest
which the British Phosphate Commissioners had in the phosphate deposits,
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the modalities adopted in the Lands Ordinances of 1921 and 1927 enacted by
the Australian Administrator could not be legally justified.

439. The rights of the landowner as such were subjected to a form of
conditional expropriation. The "leases" were not negotiated but imposed.
The "royalty” was not a result of a contractual bargain but was a lump sum
fixed by statute. The (limited) protection of landowners’ interests in the
future amenity of worked-out lands, previously applicable under German
law, was simply repealed and not replaced: see paras. 16, 22-27.

440. 1Tt is a striking fact that the so-called "royalty” was paid not as of right
but as of concession: see the legal opinion of the Australian Government on
the application of Nauru Island Agreement of 1919 (para. 62). The
Australian view, which was maintained until the time of Nauruan
independence, was that because the British Phosphate Commissioners had
title to the phosphate, therefore no royalty was payable. Even if this
assumption were correct (which is not admitted), the conclusion is impossible
to justify, since a right to exploit the phosphate did not involve a right to
expropriate the rights of the landowners as such.

441. Indeed the 1919 Agreement itself clearly allowed for royalties to be
paid. The failure to pay adequate royalties flowed not from the terms of the
Agreement as such, but from the refusal of the British Phosphate
Commissioners to pay such royalties, and from the failure of the Respondent
State to insist on them. (See also paras. 504-515.)

442, In the outcome, the "royalty” paid was not a royalty in fact, and the
scale of payment bore no relation to the normal standard of compensation
for expropriated property.

443,  All these elements combined to present a compound denial of justice.
There is yet a further dimension to the conduct of the Respondent State.
The Lands Ordinances provide no machinery by which the landowner could
challenge the procedure of the taking of phosphate lands by means of
compulsory "leases". No procedure was available to test either the
compatibility of the Lands Ordinances with the relevant international
standards or the adequacy of the “compensation” provided for the
interference with the rights of the landowner.
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PART Il
CHAPTER §
ABUSE OF RIGHTS AND ACTS OF MALADMINISTRATION

444. ‘There are certain cases in which the "causes of action" -- the legal
bases of the claim -- emerge more or less spontaneously from the evidence,
whilst in other cases the bases of claim, valid though they may be, are very
much legal constructions erected over the facts. The present case is a
striking example of the former class of case. The conduct of the Respondent
State constitutes a perfect paradigm of abuse of rights in the form of acts of
maladministration within the context of the powers conferred upon the
Administering Authority in accordance with Article 76 of the United Nations
Charter and the Trusteeship Agreement for the Territory of Nauru.

445. The principle of abuse of rights has been recognised by the
Permanent Court of International Justice in the case concerning Certain
German Interests in Polish Upper Silesia, (1926) P.C.LJ., Ser. A,, No. 7. This
decision related to a situation closely analogous to the role of the Australian
Government and its partners in Nauru. The Court found that Germany
retained certain powers in Upper Silesia in the period between the coming
into force of the Peace Treaty and the transfer of sovereignty. In the words
of the Permanent Court:

"Germany undoubtedly retained nntil the actual transfer of sovereignty the right
to dispose of her property, and only a misuse of this right could endow an act of
alienation with the character of a breach of the Treaty; such misuse cannot be
presumed, and it rests with the party who states that there has been such misuse
to prove his statement."

(P.CLY, Ser. A, No. 7, p30.)

446. Similar references, also in the context of the exercise of certain
powers of government in a particular territory, appear in the two Judgments
of the Permanent Court in the Free Zones Case: see P.C.1J., Ser. A, No. 24
(1930), p.12; and Ser. A/B, No. 46 (1932), p.167.
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447. In the submission of the Applicant State, abuse of rights is a general
principle of law and thus a general principle of international law. This
submission is reflected in the authoritative opinions of publicists of various
nationalities: see, for example, Sir Gerald Fitzmaurice, British Year Book of
International Law, vol. 30 (1953), p.53; Bin Cheng, General Principles of Law,
London, Stevens, 1953, pp.121-36; M.M. Whiteman, Digest of International
Law, vol. V, Washington, 1965, pp.224-30; Sir Hersch Lauterpacht, The
Development of International Law by the International Court, London, 1958,
pp.162-5; Charles Rousseau, Droit international public, Paris, 1971, vol. 1,
pp.51, 382-384 (and see also the cautious but carefully open-minded
comments by Judge Ago, "Second Report on State Responsibility”, Yearbook
of the LL.C., 1970, 11, p.177 at pp.193-4, paras. 48-49).

448. The doctrine of abuse of rights is implicit in at least one of the
judgments of the present Court. As Fitzmaurice has pointed out (British Year
Book of International Law, vol. 30 (1953), p.53), the doctrine is implicit in the
passage from the Judgment in the United States Nationals in Morocco case in
which the Court stated that "The power of making the valuation rests with
the Customs authorities, but it is a2 power which must be exercised reasonably
and in good faith" (1.CJ. Reports, 1952, p.212).

449, In the submission of the Government of Nauru the principle of abuse
of rights comprehends three patterns of conduct:

(a)  The misapplication of powers of administration and, or, legislation,
with the result that the interests of the administration are persistently
preferred to those of the legally protected interests of the inhabitants
of the territory concerned.

(b) The wilful and persistent action, by an administration and the
Government for which it acts, to frustrate the system of international
accountability applicable to the territory administered by various
means, and, in particular, by means of the refusal to report essential
data concerning the policies of the administration and their
implementation.

(c)  The formulation of policies and the taking of key decisions relating to
the administration of a territory subject to international standards of
treatment without taking any account of those international standards.
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450. In the submission of the Government of Nauru the responsibility of
the Respondent State for abuse of rights arises from acts of
maladministration falling severally within each of these categories of
conduct. The substantial evidence has been reviewed in Part I above and
also in Chapter 2 of this Part of the Memorial, and it will suffice to draw the
attention of the Court to certain leading elements in the picture.

451. The evidence of the persistent preference of the Government of
Australia for its own interests at the expense, quite literally, of the legally
protected interests of the indigenous people of Nauru, consists (in part) of
the Australian view that the legal regime of trusteeship simply did not apply
to the phosphate industry. This view persisted until the time of
independence, a fact which is established by the Australian Solicitor-
General’s paper dated 7 June 1965, which appears as Annex J in the Record
of Negotiations, 31st May - 10th June 1965 between Delegation of Nauru Local
Government Council and Australian Officials Representing Administering
Authority (Annexes, vol. 3, Annex 2). The position of the Australian
negotiators reflected the views of the Solicitor-General: see the Record of
Negotiations, Annex K, page 1, where it is stated that "there is no obligation
under the Nauru Agreement to pay royalties for phosphate mined at Nauru

L1}

.....

452. The second type of abuse of rights -- the deliberate and substantial
frustration of the system of international accountability -- is evidenced by the
extensive material relating to the refusal of the Australian Government to
divulge critical data concerning the financial aspects of the phosphate
industry. This evidence has been reviewed in detail elsewhere (See’ paras.
542-559). The persistent refusal to provide information prevented the
Trusteeship Council from exercising its responsibilities effectively in
accordance with the legal standards prescribed by Article 76 of the Charter
and by the Trusteeship Agreement. The non-disclosure of essential data in
this context constitutes a classic example of maladministration.

453. The third type of abuse of rights is a no less egregious case of
maladministration. In 1955 the Australian Cabinet was considering whether
or not to accelerate the production of phosphate on Nauru. No single
reference is made in the course of deliberation to the responsibilities of the
Australian Government by virtue of the regime of trusteeship. In all
probability this was a normal pattern in policy-making concerning the
phosphate deposits on Nauru. The consistent Australian view was that since
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1919 the phosphate was no longer any concern of the Nauruans. (See
Annexes, vol.4, Annex 63.)

454, If these three forms of abuse of rights and maladministration are
taken together, what is revealed is a wilful disregard of the trusteeship
regime as a legal process. In the Nauruan context the rule of law, the idea of
due process, was constituted by the international legal regime of trusteeship,
and accountability to the United Nations. The crucial aspect of the Naurnan
economy, the phosphate deposits, which represented the long-term interests
of the inhabitants of the trusteeship territory, was excluded from the due
process of law in the form of the trusteeship regime. The granting of
“royalties” was a completely arbitrary process which could not be evaluated in
the absence of the essential economic data relating to the phosphate
industry.

455. In the Case Concerning Elettronica Sicula S.p.A. (ELSI) the Chamber
of the Court (in the context of a treaty formulation) defined "arbitrariness"” as
“not so much something opposed to a rule of law, as something opposed to
the rule of law" (L.C.J. Reports, 1989, p.76, para. 128). Such a degree of
arbitrariness characterised the attitudes and policies of the Australian
Government and the British Phosphate Commissioners throughout the
period. At all times decision making was based either upon the view that the
trusteeship regime did not apply to the phosphate industry tout court (as a
result of an entirely unreasonable construction of the Nauru Island
Agreement of 1919), or upon the neglect of the standards of trusteeship
altogether. Consequently, the abuse of rights involved a substantial failure to
observe due process of law. It also involved an unattractive double standard,
since Australian entitlement to administer Nauru depended upon the
existence of the trusteeship, whereas the Respondent State looked
exclusively to the benefits of its presence as administrator, and ignored the
concomitant responsibilities of trusteeship.

456. In conclusion, the Applicant State claims that Australia, through its
failure to make any provision or any adequate provision for the rehabilitation
of the phosphate lands worked out under Australian administration in the
period of United Nations trusteeship and having regard to the conditions on
which Australia allowed those lands to be exploited, abused its rights over
the Territory of Nauru and with respect to the Nauruan people, and, by
reason of its improper and arbitrary conduct as in Nauru, engaged in acts of
maladministration, contrary to the principles of international law.
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PART 111
CHAPTER 6
BREACH OF THE DUTIES OF A PREDECESSOR STATE
Section 1. A General Principle of Responsibility

457. From time to time claims have been made that a predecessor State
which transferred territory to another, or which granted independence to or
otherwise recognized the independence of a new State formed on its
territory, was liable for injurious consequences to the latter State by reason
of harm caused to, or the damaged or dangerous state of, the territory in
question.

458. Whatever the general position with respect to claims of this kind, the
argument that a State which is responsible for the administration of territory
is under an obligation not to cause long-term damage or harm to the
territory, or a least is under an obligation to compensate for any such harm,
is much stronger where the injured State is already in a legal relationship
with the injuring State -- especially when the nature and content of the
relationship relates directly to the legal interest which suffers harm. It is
submitted that it is a general principle of international law that a State which
is responsible for the administration of territory is under an obligation not to
bring about changes in the condition of the territory which will cause
irreparable harm to, or substantially prejudice, the existing or contingent
legal interest of another State in respect of that territory.

459. Such a principle underlies rules recognized in a number of analogous
areas of the law. These include:

(a) the obligation of a belligerent occupant not to bring about
fundamental changes in the regime or demography of the occupied
territory (cf Regulations annexed to the Hague Convention respecting
the Laws and Customs of War on Land, 18 October 1907, Articles 43,
55, 56);
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{b) the obligation of a State carrying out operations on the territory of
another State with its consent to compensate for substantial injury
caused to the receiving State’s territory, according to the normal
principles of State responsibility;

(¢)  the obligation of a State which has agreed to cede territory to another.
not to derogate from the grant by substantially and materially
damaging or injuring the territory in question, and to transfer public
property located in or properly attributable to the successor State to it
without payment. (See Vienna Convention on State Succession in
Respect of State Property, Archives and Debts, 7 April 1983, Articles
9, 11, 13: text in (1983) 22 L.L.M. p.304.)

460. The existence of an obligation of this general category or class was
also recognized by the Permanent Court of International Justice in the two
German Settlers cases. Both cases involved the question of the extent of
German authority, subsequent to the conclusion of the Treaty of Versailles,
to alienate public land in territory which was to be ceded to the new State of
Poland under Article 87 of the Treaty.

461. In German Settlers in Poland, the Court affirmed that the relevant
German authorities, in the period prior to transfer, were "competent to
undertake transactions falling within the normal administration of the
country": P.C.IJ. Ser. B No. 6 (1923), p.28. In similar vein, the Court went on
to say that "the Prussian State was not forbidden to perform the usual
administrative acts under its pre-existing contracts with private individuals,
especially when the delay in the performance of such acts had been due to
the disturbed conditions arising from the war" (P.C.LJ. Ser. B No. 6 (1923),
p.40.) These statements plainly imply that there were limits on the
administrative powers of the German authorities during this period -- even
though the Treaty had not yet come into force.

462. The case of Certain German Settlers in Polish Upper Silesia involved
the period after the entry into force of the Treaty of Versailles, and before
the transfer of the territory. Again, Germany continued to-be competent to
administer the territory during this period, but again its competence to do so
was not unlimited. The relevant provisions of the Treaty, the Court held...

“cannot involve the immobilization of all movable and immovable property
belonging to the State during the period from the day of the coming into {force of
the Peace Treaty until the transfer of sovereignty over Upper Silesia. Germany
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undoubtedly retained until the actual transfer of sovereignty the right to dispose
of her property, and only a misuse of this right could endow an act of alicnation
with the character of a breach of the Treaty...”

(P.C.LJ. Ser. A No. 7 (1926), p.30.)

The Court went on to say that "such misuse cannot be presumed, and it rests
with the party who states that there has been such misuse to prove his
statement” (ibid.).

463. It should be noted that in that case the land grants concerned
extended to only a fraction of the private land in Upper Silesia, and that the
land was not itself harmed in any way by the transfer: it simply became part
of a larger pool of agricultural land in private ownership, and subject to the
lawful acts of eminent domain of the Polish State.

Section 2. Application of the Principle
in the Present Case

464, The "transfer" of the Island of Nauru to the Applicant State on
independence is not to be regarded as a case of State succession operating
against an assumption of a clean slate. The independence of a trust territory
is not a case of transfer of territory, since, first, the Administering Authority
has no sovereignty over the territory, and, secondly, the people of a trust
territory are an already existing international entity to whom duties are owed
by the Administering Authority, both under the Trusteeship Agreement or
otherwise under general international law. The emergence of a new State
from the status of a trust territory in accordance with the principle of self-
determination embodied in the trusteeship arrangements is not the
emergence ab initio of an entirely new legal entity, but the emergence from a
state of dependence of a people whose rights and status are already distinctly
recognized, and to which the predecessor State is in principle accountable.

465. Thus the present claim is stronger again than that which was asserted
in the Polish Settlers cases. There the only relevant relationship which existed
between Germany and Poland was that constituted by the agreement to cede
the territory in Articles 87-88 of the Treaty of Versailles. In the present case
the arrangements leading to independence were the outcome of an existing
legal relationship between the parties. That relationship had a direct bearing
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on the disposition of the natural resources of Nauru, as has been
demonstrated (see para. 415-419 above). It gave rise to obligations towards
the Nauruan people, and the eventual grant of independence constituted only
part performance of those obligations.

466. Moreover the Court in the Polish Settlers cases was influenced by the
principle of respect for private rights of the individuals concerned, rights on
which they had relied in settling in the territory. In the case of Nauru, the
British Phosphate Commissioners -- despite Australian claims to the contrary
(see paras. 334-336) -- wer~ not a private entity such as a company. They
were nominees of the partner Governments, accountable to them, and
required to operate (as nearly as possible) on a non-profit basis. They were
not separately incorporated and had no limited liability. They paid no taxes.
As against the Nauruan people, they are not to be treated as the independent
holders of private vested rights, separate and distinct from the position of the
Administering Authority.

467. That the predecessor State does owe a general duty of this kind is
confirmed by the settled international practice with respect to Namibia.
Decree No. 1 of the United Nations Council for Namibia (Annexes, vol.4,
Annex 21), which has been affirmed and endorsed both by the Security
Council and the General Assembly (see e.g. General Assembly Resolution
9/42, 5 December 1984, para. 14), expressly envisages that "the future
Government of an independent Namibia" may take proceedings to vindicate
its rights under the Decree (see para. 6 of the Decree). That Decree is not
merely a self-contained legislative act, but is a reflection of a general legal
concern to preserve the natural resources of a territory from depredation by
the State for the time being responsible for its administration, and which has
an internationally-recognized duty to the people of the territory to treat their
interests as paramount. (Compare W.M. Reisman, "Reflections on State
Responsibility for Violations of Explicit Protectorate, Mandate and
Trusteeship Obligations" (1989) 10 Michigan Journal of International Law
p.231 at pp.231-2. See also United Nations Conference on Succession of
States in respect of Sate Property, Archives and Debts, Resolution
Concerning Namibia, (1983) 22 I.L.M 305, expressly reserving "all the rights
of the future independent State of Namibia”: for the text of the Resolution
see Annexes, vol, 4, Annex 23.)




171

Section 3. Conclusion

468. To summarize, if the claims referred to in paragraphs 457-458 above
are the product of a principle of law which requires a State not to use its own
territory in such a way as to cause substantial harm to a successor, then the
present claim presents a much stronger case, since under the regime of
trusteeship, the territory used did not belong to the Administering Authority,
and since the people of the territory was not, with respect to that territory, a
third party in the sight of international law. It was, quite simply, their
territory, their patrimony, that was involved. :
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PART 11
CHAPTER 7

THE UNLAWFUL DISPOSAL OF THE OVERSEAS ASSETS OF THE
BRITISH PHOSPHATE COMMISSIONERS

Section 1. Background: The Disposal of Assets in 1987

469. In accordance with the Agreement relating to the Phosphate Industry
of 1967 (Annexes, vol. 3, Annex 6), between the Nauru Local Government
Council and the Governments of Australia, New Zealand and the United
Kingdom, the assets of the British Phosphate Commission on Nauru were
transferred to the Government of Nauru in 1970 (after the final payment for
these assets had been made). That transaction related exclusively to the
operations and assets on Nauru. Subsequently, various assets of the British
Phosphate Commissioners remained in being overseas, such assets consisting
of property and portfolios of shares.

470. In 1987, the Governments of Australia, New Zealand and the United
Kingdom concluded an agreement effecting the winding up of the affairs of
the British Phosphate Commissioners, and the disbursement of its assets
(Annexes, vol. 4, Annex 31).

Section 2. The Nauruan Response

471. The Government of Nauru was disturbed to hear of the impending
disposal of the overseas assets of the British Phosphate Commissioners and
reacted promptly. In a Note dated 5 January 1987 to the Australian
Government the Government of Nauru expressed its interest in the assets
and requested information. So far as is material the text of the Note reads as
follows:

"The Department has the further honour to request the Australian High
Commission information on whether the Press reports relating to the winding up
of the B.P.C. are true, and if so, whether there is any tentasive time schedule for
the winding up. The Government of the Republic of Nauru is interested to have
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this information and requests that it be consulted in malters relating to
disbursement of the assets of the B.P.C. The Government of the Republic of
Nauru feels that such consultation would be particularly relevaat in the context of
the pending hearings of the Commission of Inquiry into the rehabilitation of the
phosphate worked-out lands, issued by the Cabinet of the Republic of Nauru on
the 3rd of December 1986, whose issue was already notified to the High
Commission.”

472, In its reply dated 20 January 1987 (Annexes, vol. 4, Annex 80) the
Australian Government confirmed "that arrangements are in hand and that it
is proposed that the Partner Governments, including the Australian
Government, sign an agreement shortly to bring this about".

473. The reaction of the Government of Nauru was to affirm its interest in
the assets of the British Phosphate Commissioners. In its Note of 30 January
1987 (Annexes, vol. 4, Annex 80) Nauru stated the following:

“The Department of External Affairs of the Republic of Nauru presents its
compliments to the Australian High Commission and has the honour to
acknowledge with thanks the High Commission’s Note no. 3/87 dated 20 January
1987 in respect of the Department’s query concerning the earlier press reports on
the winding-up of the British Phosphate Commissioners.

The Department of External Affairs has the further honour to note that an
agreement will be signed shortly among the three partner Governments to
facilitate winding-up of the affairs of the British Phosphates Commissioners. The
Department expresses regret that the three partner Governments are
contemplating the winding-up of the British Phosphates Commissioners and
distribution of their funds at the present juncture, when Nauru has set in motion
an independent and impartial Commission of Inquiry into the question of
rehabilitation and restoration of the phosphate lands worked-out before the
independence of Nauru.

In view of the above, the Department of External Affairs requests the three
partner Governments of Australia, New Zealand and the United Kingdom to be
good enough at least to keep the funds of the British Phosphates Commissioners
intact without disbursement, until the conclusion of the task of the said
Commission of Inquiry.

The Department further requests the three partner Governments that the office
Records and other documents of the British Phosphates Commissioners may
kindiy be kept preserved and that the said Commission of Inquiry be permitted to
have access 10 and use of these Records and documents, in so far as they may be
relevant and useful for the fulfilment of the mandate of the said Commission."
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474. The issue was pursued by the Nauruan Government after the
conclusion of the tripartite Agreement on the disposal of the assets on 9
February 1987. His Excellency President Hammer DeRoburt raised the
question in a letter dated 4 May 1987 to the Honourable Bill Hayden, the
then Australian Minister for Foreign Affairs.!

475. Mr Hayden’s response, in a letter dated 15 June 1987 (Annexes, vol. 4,
Annex 80) was as follows:

"I refer 1o your letter dated 4 May regarding the disposal of the assets of the
British Phosphate Commissioners.

The agreement signed on 9 February 87 which completed the wind up process
followed termination of the BPC’s functions in 1981. The BPC and the Partner
Governments have discharged fairly all outstanding obligations. The residual
assets of the BPC were not derived from its Nauru operations.

Australian parliamentary practice requires that monies accruing to the
Government are credited to consolidated revenue for allocation in accordance
with normal budgetary procedures. That course was followed in the case of the
BPC residual assets.

The Australian Government is carefully examining Naurw’s request for Australia
to assist the Commission of Inquiry. We expect shortly to be in a position to
advise the extent to which Australia will be able to meet that request.”

476. This letter evoked the following comment from President Hammer
DeRoburt in a letter dated 23 July 1987 (Annexes, vol. 4, Annex 80):

"I am sure, taking into account my Government’s knowledge of the manner of
accumulation of surplus funds by the B.P.C., that you would not be surprised if I
were (o say that I find it difficult to accept your statement that the residual assets
of the B.P.C. were not derived in part from its Nauru operations. I shall not,
however, pursue that here but leave it perhaps for another place and another
time."
477.  In the result the Government of Nauru clearly affirmed its legal
interest in the disposal of the assets of the British Phosphate Commissioners.
*

LA

e

! Unfortunately the file copy of that leiter has been lost.
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Section 3. The Nauruan Claims

478. 1In the submission of the Government of Nauru this correspondence
puts on record the Nauruvan claim to an equitable share of the value of the
assets which were marshalled prior to distribution in accordance with the
trilateral Agreement of 1987.

479. The "Agreement between the Government of Australia, the
Government of New Zealand and the Government of the United
Kingdom...to terminate the Nauru Island Agreement 1919" concluded on 9
February 1987 (Annexes, vol. 4, Annex 31) is a remarkable document by any
standard of comparison.

480. It refers to funds derived from the administration of a trust territory
but contains no reference to the Trusteeship Agreement. It involves the
marshalling and disposal of assets in which the Republic of Nauru has a legal
interest but excludes Nauruan participation in the procedure.

481. Most remarkable of all, the Agreement recognises the existence of a
Nauruan legal interest. This recognition is the necessary consequence of the
function of terminating the 1919 Agreement. No doubt the role of the
British Phosphate commissioners involved the 1919 Agreement as a
condition precedent, but the legality of the administration of Nauru by the
Respondent State subsequently depended, successively, on the Mandate and
the Trusteeship Agreement. The power of the British Phosphate
Commissioners to accumulate and to deal with the assets arose from the
Trusteeship Agreement and, earlier, the Mandate. The consequence of
referring expressly to the 1919 Agreement and the Commissioners was to
refer also to the legal concomitant of the existence of the Commissioners and
the administration of Nauru during the currency of the trusteeship.

482. The tripartite agreement of 1987 constitutes an unequivocal
recognition of the Nauruan interest in the assets of the British Phosphate

Commissioners.

483. In this context the basis of liability consists of two independent
elements:
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(a)  The wrongful disposal of the asset in spite of the recognition of the
existence of a Nauruan legal interest in the provisions of the
Agreement of 1987.

(b)  Alternatively, the wrongfu! disposal of assets in which, irrespective of
the provisions of the 1987 Agreement, Nauru had a legal interest.

484. When the relevant documents are available Nauru will be in a
position to present the data establishing the value of the assets marshalled
and the proportion -- that is to say, the Australian allocation -- to which
Nauru is entitled. For present purposes, however, such data are not needed
as the Court is requested at this stage to make a declaration as to the
existence of Nauru’s entitlement without more.
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PART III
CHAPTER 8
THE FORMS OF LOSS CAUSED TO NAURU

Section 1. Introduction

485. In the previous chapters of the present Part of the Memorial the legal
bases of the Nauruan claim were described systematically. A priority of
significance was given to violations of the provisions of Article 76 of the
United Nations Charter and of the Trusteeship Agreement, but other
relevant bases of international responsibility were indicated. While it is
necessary for the Applicant State provide a full account of the bases of claim,
the picture is not complete unless the relevant heads of damage, or forms of
loss, are indicated at the same time.

486. The Applicant State has confined its petition for relief to a request for
a declaration concerning Australia’s responsibility and the consequent duty
to make appropriate reparation for the damage and prejudice suffered. The
assessment of such reparation, in case this proves necessary, lies in the
future. Nonetheless, it will be of assistance to the Court if in the present
Memorial the Government of Nauru provides an account of the specific
types or heads of loss resulting from the violations of international law for
which the Australian government bears responsibility.

487. In the present proceedings the claim of the Applicant State relates to
five forms of loss: the costs of rehabilitation, economic loss caused by the
unwillingness of the Respondent State to make an equitable return in
relation to the process of extraction of phosphate; the value of the overseas
assets of the British Phosphate Commission; and reparation in respect of
payment for British Phosphate Commission assets purchased with Nauruan
funds. The wrongful disposal of the overseas assets of the British Phosphate
Commissioners has been examined in the previous chapter.
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Section 2. The Various Forms of Loss

A. THE COSTS OF REHABILITATION OF THE WORKED-QUT PHOSPHATE LANDS

488. The Government of Nauru considers the claim to the costs of
rehabilitation to be of paramount importance. Since independence the
Government has been able to ensure that proper provision has been made to
cover the costs of an eventual rehabilitation programme for those lands
worked out since independence. However, prior to independence one-third
of the area of the island had been rendered completely unusable as a result
of the radical effects of phosphate mining, and this had occurred without any,
or any adequate, provision being made to cover the costs of rehabilitation of
the worked out areas.

489. Given the extremely recalcitrant environment created by phosphate
mining in Nauru, the extensive character of the mining, the fact that the
homeland of the indigenous people of Nauru has been threatened in terms of
its physical integrity, and the fact that Nauruans have a strong sense of
national identity, the failure to make provision for rehabilitation represents
at once a serious affront 1o the vital interests of Nauru, a major drawback to
the condition of independent statehood, and also a threat to the future
economic needs of the people of Nauru. Consequently, the context of
phosphate mining is not comparable with the normal context of the
rehabilitation of land affected by mining operations.

490. This lack of comparability has an additional, and most important,
legal dimension. The context -- in legal terms -- is not that of mineral
concessions, or mining law and practice, but of the entitlements of the people
and Government of Nauru by virtue of the obligations generated by Article
76 of the United Nations Charter and the provisions of the Trusteeship
Agreement for the Territory of Nauru.

B. ECONOMIC 1.OSS CAUSED BY THE FAJLURE OF THE RESPONDENT STATE TO MAKE AN
EQUITABLE RETURN IN RELATION TO THE PROCESS QF EXTRACTING PHOSPHATE

491, The regime instituted in 1919 for the exploitation of phosphate
deposits on Nauru involved a massive and consistent exercise in external
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economic autocracy, consisting of three principal elements: the expropriation
of the phosphate industry by foreign powers; a "trading" monopoly in favour
of the same powers (but especially in the interests of Australia); and the
payment of "royalties” to the indigenous landowners on a basis which had no
connection with royalties as normally understood in legal and commercial
practice.

492. The "royalties” were derisory and inequitable in scale and they were
granted by way of concession (their legality being doubted by the Australian
Government and its advisers). However at least in principle, the payments
commonly described as "royalties", had they been paid on an equitable basis,
would have constituted a form of treatment in accordance with the legal
standards of the trusteeship regime.

493. The non-payment of an equitable return by the foreign phosphate
operation constituted a form of economic loss flowing directly from the
breach of the obligations of trusteeship and therefore form a proper head of
claim in the present proceedings. The net loss of earnings has been the
subject of expert analysis by Mr, Walker (Appendix 2).

C. Loss OF LAND UsSE

494. The inevitable concomitant of the claim to the costs of rehabilitation
is a claim to reasonable compensation for loss of land use. Like the question
of rehabilitation, this stems essentially from the failures on the part of the
Respondent State to comply with the principles and standards of the legal
regime of trusteeship. Consequently, municipal law analogies concerning
compensation in cases of wrongful disposition or expropriation are not
directly in point. At the same time, it is relevant to recall that the normal
international law standard in such cases involves compensation for loss of
use.

495. The deprivation of the use and enjoyment of land is generally
recognised as a form of loss calling for reparation, whether the loss is
characterised in terms as expropriation or as a wrongful deprivation of the
use and enjoyment of property: see Rolland et Consorts (France v. Germany),
Franco-German Mixed Arbitral Tribunal, 5 Recueil des décisions des
tribunaux arbitraux mixtes (1926), 121; M.M. Whiteman, Damages in
International Law, vol. I, Washington, 1937, p.1383; The Lord Nelson (Great
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Britain v. United States), Nielsen’s Report (1926), p.432 at pp.434-5; G.H.
Hackworth, Digest of Intermational Law, vol. V, Washington, 1943, p.739;
M.M. Whiteman, Digest of International Law, vol. 8, Washington, 1967,
pp.1006-20; Foremost Tehran, Inc. v. Iran, Iran-U.S. Claims Tribunal Reports,
vol. 10, p.228 at p.251 (Decision of 10 April 1986); Case of Sporrong and
Lonnroth, European Court of Human Rights, Series A, No. 52 (Judgment of
23 September 1982), pp.24-25, para. 63,

D. REPARATION IN RESPECT OF THE PAYMENT FOR B.P.C, ASSETS PURCHASED WITH
NAURUAN FUNDS

496. In accordance with the Phosphate Industry Agreement of 1967
(Annexes, vol. 3, Annex 6), the Government of Nauru, in the period
following, paid by instalments a price of 21 million Australian dollars for the
assets of the British Phosphate Commissioners at Nauru. The process of
payment was completed by 18 April 1969 (see M. Williams & B. MacDonald,
The Phosphateers, Melbourne, Melbourne University Press, 1985, pp.502-3).
The Agreement was concluded by the Nauru Local Government Council
prior to independence and was, in a very real sense, a part of the price for
independence: see Nauru Talks, 1967, Summary Records of Discussions,
p-108, Nauruan Delegation 67/8, para. 2 (Annexes. vol. 3, Annex 5). In this
paper the Nauruan Delegation stated that it was "forced to negotiate under
heavy pressure from their natural aspirations to attain independence by 31
January 1968".

497. The payments were made on sufferance and were the precondition for
the return to Nauruan control of the phosphate deposits, a belated act of
restitution, and which, in fact, for Nauru constituted the final episode in the
process of achieving a substantial independence from Australia and its
associates.

498. In the view of the Government of Nauru, the forced purchase of
access to its own natural resources was a further segment in the long line of
inequitable treatment at the hands of the Australian Government and its
collaborators. The payment compounded the unjust enrichment resulting
from the economic management of phosphate affairs in the trusteeship
period and before. It was exiracted during the very sensitive period
immediately prior to independence in January 1968, and one of several
unusual features was the payment required by the outgoing authority for the
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capital assets of the British Phosphate Commissioners on the island: see the
provisions on capital assets in Articles 7 to 11 of the Agreement of 1967.

499. This repertoire of inequitable practices could easily be extended. Two
further examples may suffice. In the first place, the British Phosphate
Commissioners retained capital assets outside Nauru, with the result that the
expenditure of 21 million Australian dollars involved a substantial payment
in the context of a remarkably incomplete exercise in restitution. Secondly,
the Nauruans, prior to independence, were required to give an undertaking
to supply phosphate "exclusively to the Partner Governments"; see Article
5(1) of the Agreement. After independence, however, this latter
commitment was relaxed.

500. In the submission of the Government of Nauru, the forced purchase
of the assets of the Australian Government and its associates, as a
concomitant of the termination of the trusteeship regime, was a form of loss
flowing from the cumulative breaches of the legal obligations specified in
Part IHl of the present Memorial and thus merits appropriate reparation,
The assets purchased were themselves derived from the inequitable conduct
of the British Phosphate Commissioners, as the instrumentality of the three
so-called partner Governments.

Section 3. Conclusion

501. The iteration of the forms of loss resulting from the breach of the
obligations of the trusteeship regime fives appropriate colour and emphasis
to the wrongs which are the subject of the present proceedings. At this stage
the account is auxiliary to the issues of liability and therefore to a certain
extent provisional. The Government of Nauru reserves the right to
supplement and modify the data directly relating to the compensation at the
appropriate time.
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PART IV
CHAPTER 1
INTRODUCTION

502. Part I of this Memorial outlined the history of Nauru from the
commencement of the German period until independence in 1968. That Part
provided the necessary background against which to set out the bases of the
responsibility of the Respondent State: this was done in Part III. It is now
necessary to return to a number of the more crucial incidents and issues
which arose during the period from 1919 until 1968, and to demonstrate in
further detail their significance in terms of the Applicant’s claims.

503. In this Part, accordingly, it is proposed to deal with the following
matters of special significance:

(a)  the Nauru Island Agreements 1919 and 1923 (Chapter 2);

(b)  the relationship between the Australian Administration and the
British Phosphate Commissioners (Chapter 3);

(¢) inferences to be drawn from Australian reticence over the British
Phosphate Commissioners’ Accounts (Chapter 4);

(d) proposals for resettlement and rehabilitation, and in particular the
implications of the Australian approach (Chapter 5); and

(e) the significance of the transactions surrounding independence
(Chapter 6).
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PART IV
CHAPTER 2
THE REGIME OF THE NAURU ISLAND AGREEMENTS 1919 AND 1923

504. The events surrounding the conclusion of the 1919 Agreement have
been described in some detail in Part I of this Memorial (see paras. 36-53).
It is necessary here only to make a number of points arising from the
Agreement.

505. The 1919 Agreement was frequently criticized as inconsistent with the
Mandate and Trusteeship instruments, and with the principle of self-
determination which underlay and grew out of those instruments. Concern at
the provisions and impact of the 1919 Agreement was expressed both by the
Permanent Mandates Commission and within the United Nations. For
example, the United Nations Visiting Mission to Nauru in 1962 drew
attention to four major causes of concern. It observed:

"It is important t0 note (a) that the main purpose of the Agreement was to ensure
the maximum supply of phosphate at @ minimum consumer cost for the countries
which had provided the capital; (b) that the Agreement preceded the granting of
the Mandate in 1919; {c) that, although the Agreement envisaged the payment of
administration costs in Nauru from the proceeds of the industry, there was no
specific provision at the time when the Agreement was made that royalties should
be paid to the people of Nauru; and (d) that no reference was made to the
Agreement either in the Mandate or in the Trusteeship Agreement.”

(United Nations Visiting Mission to the Trust Territories of Nauru and New
Guinea, 1962, Report on Nauru, Trusteeship Council Official Records, 29th
Session, 31 May-20 July 1962, Supplement No.2, paragraph 102, See also above
paras. 65, 67-70, 112, 115-116, 323-331, 364, 370, for further references.)

506. Neither the Nauru Island Agreement 1919 nor the 1923 Amending
Agreement was submitted to the League of Nations, nor were they registered
under Article 18 of the League of Nations Covenant. When the question was
specifically raised in the United Kingdom Parliament, the Government
replied that the 1919 Agreement was "a commercial agreement, and... a
commercial undertaking is not a subject for the League of Nations" (U.K.
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Parl. Debs. (H. of C.), 23 June 1920, vol. 130 col. 2182 (oral answers)). Thus
there was a considered decision not to submit the agreement to the League
of Nations. It was never formally approved or agreed to either by the League
of Nations or by the United Nations.

507. It is submitted, for the reasons developed in detail in Part III of this
Memorial, that the actions of the Respondent State were inconsistent with
the Trusteeship regime and with related principles of general international
law. And these breaches, however much the Respondent State may have
sought to relate them to the 1919 Agreement, were not required by that
Agreement. It is true that the exploitative tendency which, as has been
shown in Part I, motivated the 1919 Agreement was in tension with the
principle of trusteeship. But the Agreement itself did not preclude the
Respondent State from complying, successively, with the Mandate and the
Trusteeship instruments, and with its related obligations under general
international law. In that sense, which is, it is submitted, the only legally
relevant sense, the 1919 Agreement was not inconsistent with the
international obligations assumed by the Respondent State. This can be
demonstrated, inter alia, by a straightforward survey of its provisions.

508. Under Article 2 of the Agreement, the expenses of the administration
were to be met out of the sale of phosphates, but this was "only so far as they
are not met by other revenue". There was nothing in the Agreement to
prevent the Australian Government from making grants in aid of the
administration of the Territory. The fact that this never occurred was a
matter of choice, not of any requirement under the Agreement.

509. Under Article 8, the capital necessary for the working expenses of the
Commissioners was to be contributed by the partner Governments in agreed
proportions. There was nothing in the Agreement which required capital
requirements to be met out of the phosphate revenue, as was almost
exclusively the case.

510. Under Article 11, the price of phosphate was to be set at such a level
as would meet certain stated expenses, or costs incurred "for other purposes
unanimously agreed on by the Commissioners and other charges". There was
nothing in the Agreement to prevent the Commissioners agreeing on
expenses to be incurred in rehabilitating mined out lands, or otherwise in
pursuance of the trust responsibility. There was nothing in the Agreement to
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prevent the Administrator imposing an appropriate charge to meet costs
associated with the fulfilment of the trust responsibility.

511.  Under Article 12, the partner Governments could, separately and of
their own volition, direct that surplus funds accumulated by the
Commissioners were to be held in trust "to such uses as those Governments
may direct". Those uses could have been in pursuance of the trusteeship
obligations of the Government in question.

512. Under Article 13, the partner Governments agreed not to interfere
"with the direction, management, or control of the business of working,
shipping, or selling the phosphates”. But this did not mean that the "business"
of the Commissioners was to take place in a legal vacuum, exempt from
regulation by laws duly made under the authority conferred by the Mandate
and Trusteeship regimes to govern the territory. As the Court has remarked
in an analogous context, that authority was the sole basis for the presence of
the Administering Authority (Status of South West Africa, .C.J. Reports 1950,
p-128 at p.133). The Respondent State retained the power, notwithstanding
Article 13 of the 1919 Agreement, to make laws for Nauru, and it exercised
that power, either directly under its legislative power over Australian
territories (as with the Nauru Act 1965 (Cth)), or through its official
appointee, the Administrator (as with the Lands Ordinances of 1921 and
1927). It could have retained in force the existing German laws regulating
the conduct of mining, which required a degree of rehabilitation of mined
lands and the payment of compensation to the landowner (see paras. 24-25,
27). The fact that it chose, by the Laws Repeal and Adopting Ordinance
1922 (Nau), to repeal those laws and not to replace them with any equivalent
safeguards was not something which was required by the 1919 Agreement.

513. This point was expressly accepted by the Respondent State. For
example during the Trusteeship Council’s examination of the Annual Report
for Nauru for 1947-8, the following exchange took place:

"Question_20: Does Article 2 of the Agreement of 1919 absolve the
Administering Authority of any obligation to make grants to the Trust Territory?
Have any such grants been made? Has this arrangement limited the amounts
expended in the interests of the well-being and progress of the inhabitants?

(Iraq).
Apswer: Nauru is administered in accordance with the terms of the Trusteeship
Agreement and the application of Article 2 of the Agreement of 1919 would not
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in ahy way affect the obligations of the Administering Authority under the
Trusteeship Agreement. No grants have in fact been made.”

(United Nations, Trusteeship Council Official Records, 5th Session, Annex, Doc.
T /347, 22 June 1949, pA47.)

514. It is submitted that the response of the Australian representative in
1949 represented the correct legal position. The 1919 Agreement left it open
to the Respondent State to comply with the obligations successively
undertaken under the Mandate and Trusteeship instruments.

515. The reatl difficulty was not the 1919 Agreement as such, but the fact
that in important respects the Respondent State treated the territory of
Nauru as subject to something approaching a disgnised annexation, just as
the British Phosphate Commissioners engaged in what might be described as
a form of creeping and disguised expropriation, one no less real because it
used the terminology of commercial relationships and dealings. It may be
noted that in determining whether there has been an "expropriation" or
"taking" of property, international law looks to the substance, not the legal
form of the transaction (see the athorities cited in M.M. Whiteman, Digest of
International Law, Washington, 1967, vol. 8, pp.980-97, 1006-20). The same
approach is taken in national legal systems which have constitutional
protections in respect of the acquisition of property. This is true, for
example, both of the United States (Pennsylvania Coal v. Mahon 260 U.S. 393
(1922); Penn Central Transportation Co v. City of New York 483 U.S. 104
(1978); First English Evangelical Lutheran Church v. County of Los Angeles
107 Sup. Ct. 2378 (1987)), and Australia (Trade Practices Commission v.
Tooth & Co Ltd (1979) 142 C.L.R. 397; Commonwealth of Australia v. State of
Tasmania (1983) 158 C.LR. 1)L

! However it should be noted that the Australian constitutional guarantee against the acquisition of property other
than on just terms (section 51(pod) of the Constitution of the Commonwealth of Australia) did not apply to
territories such as Nauru, which were governed under the plenary legislative power conferred by section 122 of the
Constitution; see Teori Tau v. Commonwealth of Australia (196%) 119 C.L.R. 564.
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PART IV
CHAPTER 3

THE RELATIONSHIP BETWEEN THE AUSTRALIAN
ADMINISTRATION AND THE BRITISH PHOSPHATE
COMMISSIONERS

Section 1. Introduction

516. Under the 1919 Agreement, in conjunction with the 1923 Agreement,
Australia became responsible for the administration of Nauru, a
responsibility which it exercised on its own behalf as well as on behalf of the
two other Governments. That situation endured until independence. The
effect was that the appointment and dismissal of the Administrator, all
instructions as to the exercise of the Administrator’s powers, the
confirmation or disallowance of Ordinances made by the Administrator, and
even general legislative power over the Territory, were all powers vested in
and exercisable by the Commonwealth of Australia, acting through its
Executive or, in the case of legislation, through the Parliament of the
Commonwealth of Australia. As a corollary of this actual governing
authority, Australian diplomatic personnel acting on Australian instructions
represented the Administering Authority in all League of Nations and
United Nations discussions of Nauru from 1920 until 1968. Although
Australia consulted from time to time with the other partner governments
with respect to the exercise of these powers, the final and operative decisions
as to their exercise were made by Australia on its own authority.

Section 2. The Nauru Act 1965 {Cth)

517. This situation was confirmed and made even more explicit by the
Nauru Act 1965 (Cth), which was the governing legislation during the crucial
pre-independence period. That Act gave effect to a further Agreement
between the three partner Governments relating to Nauru, Canberra, 26th
November 1965: Australian Treaty Series 1965 No. 20; 598 UN.T.S. 81. The
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Agreement was scheduled to the Nauru Act 1965 (Cth): see Annexes,
Volume 4, Annex 39,

518. The 1965 Agreement provided in part as follows:

"Article 1

(1) A Legislative Council, a majority of which are to be clected by the
Nauruan people, is Lo be established as from the appointed day.

(2) Without affecting the powers of the Commonwealth Parliament to make
laws for the government of the Territory--
(a) the Legislative Council is to have power to make

Ordinances for the peace, order and good government of
the Territory except Ordinances with respect to--

(i) defence;

(ii) external affairs;

(iii) the phosphate industry (including the
operation, ownership and control of that
industry);

(iv) phosphate royalties; and

(v) the ownership and control of phosphate-
bearing land; and

(b) the Governor-General is to have power as from the
appointed day to make Ordinances for the peace, order and
good government of the Territory with respect to--

() defence, internal security and the maintenance
of peace and order;

(ii) external affairs;

(iii) the phosphate industry (including the
operation, ownership and control of that
industry);

(iv) phosphate royalties; and

(v) the ownership and control of phosphate-
bearing land.

3) Ordinances made by the Legislative Council are not 1o have the force of
law until assented to by the Administrator, or, if reserved by the
Administrator for the Governor-General’s consideration, by the
Governor-General, The Administrator is to have a general discretion to




(4)
()

(6)

()

2

®3)
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reserve Qrdinances for the Governor-General's consideration, The
Administrator is, if required by an Act of the Commonwealth Parliament

_to do so in specified cases, to reserve Ordinances for the Governor-

General’s consideration.

The Governor-General is 1o have power to disallow an Ordnance that
has been assented to by the Administrator.

Ordinances made by the Governor-General are to be subject to
disallowance by either House of the Commonwealth Parliament as
provided by Act of that Parliament.

The application of its own force, in or in relation to the Territory, of an
Act of the Commonwealth Parliament, or of a regulation under such an
Act, is not to be affected by an Ordinance.

Article 2

An Executive Council is to be established, consisting of--
(a) the Administrator; and
b members appointed by the Governor-General,

The members appointed by the Governor-General are to include persons
appointed from amongst the members of the Legislative Council elected
by the Nauruan people. A persen snot to be appointed as a member of
the Executive Council from amongst the members of the Legislative
Council elected by the Nauruan people unless he has been nominated for
the purpose by a majority of those members of the Legislative Council.

The Executive Council is to have such powers and functions as are
conferred on it by law, including the function of tendering advice on any
matter referred to it by the Administrator for advice. '

Anrticle 3

Subject to the provisions of this Agreement, the administration of the Territory is,
on and after the appointed day, to be vested in an Administrator appointed by the
Government of the Commonwealth of Australia."

519.  The first paragraph of the preamble to the Agreement recites that it
has been made "conformably with the Trusteeship Agreement", a further
clear recognition by those concerned of the legitimacy of Australia’s special

position and role with respect to the administration of Nauru.

~
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Section 3. Actual Relations between Australia and the British Phosphate
Commissioners

520. Given its general executive and legislative authority over Nauru, the
way in which Australia exercised that authority was crucial in determining
whether the international obligations assumed under the Trusteeship
Agreement and under general international law would be complied with. As
has been seen, the balance between the asserted proprietary rights of the
British Phosphate Commissioners and the manifest economic interests of the
partner Governments under the Nauru Island Agreement, on the one hand,
and the principle of trusteeship, on the other hand, was a precarious one. It
was, no doubt, possible for a balance to be struck between the rights and
long-term economic security of the Nauruan people and the conduct of
mining operations by the British Phosphate Commissioners. There is no
inherent or necessary conflict between proprietary rights and claims, and the
governmental authority which is to be exercised in the interests of the
relevant community. But in the particular situation of Nauru, any resolution
of the tension between the claims of the Commissioners under the 1919
Agreement and those of the Nauruan people under the Mandate and the
Trusteeship Agreement could only occur if the Respondent State was
prepared to direct its mind to that issue, to have regard to the rights of the
Nauruan people, and to resolve any conflicting claims having proper regard
to the principle of trusteeship. It is precisely this that Australia failed to do.

A. DISPUTES Q!Eg FTHE LANDS ORDINANCES

521. One period which reveals this failure, and which set a pattern which
was not departed from during the period of Australian administration,
occurred during the 1920s. This involved a series of disputes over
amendments to the Lands Ordinance of 1921. The result in each case clearly
favoured the British Phosphate Commissioners, by reason of the deliberate
decision by Australia to use its governmental powers to give priority to its
own commercial interests over the long-term interests -- and clearly
expressed wishes -- of the Nauruans. Since the basic provisions of the Lands
Ordinance of 1921, as amended in 1927, were not changed throughout the
period of Australian administration, this episode assumes even greater
significance.
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522. Even before the provisions of German law applicable to Nauru were
terminated bv the Laws Repeal and Adopting Ordinance 1922, the
Administrator had enacted a Lands Ordinance, Ordinance No. 12 of 1921
(Annexes, ), which came into operation on 24 October 1921, The provisions
of the Ordinance are analyzed in paragraphs 84-89 above. The Ordinance
made it an offence punishable by fine or imprisonment for landowners to
grant rights to others without the consent of the Administrator, and
established a scheme by which the British Phosphate Commissioners became

" the only parties to whom a lease of phosphate land could be made. The maost
significant terms of such a lease (the amounts payable, to whom and when
they were payable, what powers the lessee acquired over trees and shrubs on
the leased land, and indeed what land was phosphate bearing land for this
purpose) were determined by or pursuant to the Ordinance, There was no
element of freedom of choice on the part of the landowners as to the terms
of the lease.

523. The substantial increase in the rate of mining that occurred after 1921
gave rise to considerable concern on the part of the Nauruans, both in terms
of the extent of royalties paid and the future effects on the habitability of the
island. As a result the Australian Administrator, General Griffiths, issued
the Lands Ordinance 1925 (Ordinance No. 11 of 1925), which provided that
no land could be mined to a depth of more than twenty feet, without the
approval in wrmng of the Administrator, which would only be given in
exceptional circumstances.’

524. Griffiths took this measure, as was reported (Unfortunately the text of
the 1925 Ordinance - which was never officially published by the Respondent
State - cannot be located) to the Australian Prime Minister, at the instance of
the Nauruans:

"He [Griffiths] said that it was the natives themselves who most strongly desired
that mining should not exceed this depth. They were firmly convinced that if this
depth were exceeded it would be impossible to plant any food producing trees in
the future. It was therefore the representations of the natives that were
responsible for the ordinance.

He considered that the restriction of mining to a depth of twenty feet was really
necessary so that food-bearing lands might be assured for future generations.
The Nauruan population was a rapidly increasing one, and the natives and himself

! The 1925 Ordinance was never officially published, and no copy of the complete text apparently survives.
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were obliged to think of their future. The interests of the natives were the first
consideration: the phosphate industry was a secondary consideration.”

(Memorandum to Prime Minister, 25 March 1926, Australian Archives CRS
A518, D 112/6/1; Annexes, vol.4, Annex 50.)

525. Griffiths’ measure was vehemently opposed by the Commissioners.
Dickinson protested that:

"This Ordinance was promuigated without consultation with the Commissioners
of this Board and if it was issued without the knowledge or assent of the
Australian Government such a proceeding on the part of the Administrator of
Nauru was high-handed. In other respects the Administrator has acted on the
assumption that he is vnder no obligation to even consult those who are
responsible for the conduct of the only industry in the Island."

(Letter to Under-Secretary of State, Dominion Office, 31 December 1925;
Annexes, vol.4, Annex 48)

526. The Australian and New Zealand Commissioners united with
Dickinson in his protest, and the Australian Government took the desired
action. Dickinson was informed by the Dominions Office that...

“the Commonwealth Government decided in December last not to confirm the
proposed Ordinance until the question had been further considered.. [T)he
Administrator was informed of this decision."

(Letter, 27 January 1926; Annexes, vol.4, Annex 49)

527. In fact the 1925 Ordinance was not confirmed by the Commonweaith
of Australia and never entered into force. In response to a question from a
member of the Permanent Mandates Commission, Sir Joseph Cook replied
that...

“this Ordinance had been put {orward at an inopportune moment. The whale
position was shortly to be reviewed, and all the new regulations would be
embodied in a single Ordinance. The Government did not, therefore, desire to
deal piecemeal with details such as formed the subject of the Ordinance...”

(League of Nations, Permanent Mandates Commission, Minutes of the 1Ith
Session, Geneva, 20th June - 6th July 1927, p.24.)
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528. The actual relations between the Commissioners and the
Administrator, as revealed in this incident, may be contrasted with the
position as described by Sir Joseph Cook to the Permanent Mandates
Commission in 1922, When outlining the powers of the British Phosphate
Commissioners he stated that...

“the Phosphate Commissioners were responsible to the Administrator of the
istand, and were bound by the ordinary laws and regulations protecting the
natives. The Phosphate Commission [sic] had been made independent only as a
business concern. This had been done so that the Mandatory might he free from
the necessity of managing a purely commercial enterprise.”

529. The Chairman having referred to "Article 13 of the Nauru Agreement
of 1920", Sir Joseph Cacok replied...

"This did not release the Phosphate Commissioners from the ordinary obligations
of citizenship, or from the observance of any of the ordinances and laws for the
protection of the natives. The Administrator might, at any time, if necessary,
interfere to protect the natives, and care had been taken to safeguard native
interests by express provisions. It was necessary in this connection to remember
that the istand of Nauru was 2,000 miles from Australia, and that a large
delegation of powers to the Administrator was essential."

(League of Nations, Permanent Mandates Commission, Minutes of the Second
Session, Geneva, August 1922, 11th Meeting, 7th August 1922, pp.56-7.)

530. Similar statements were made by Australian representatives to the
Permanent Mandates Commission and to United Nations bodies: see e.g.
League of Nations, Permanent Mandates Commission, Minutes of the Fifth
Session, Geneva, 23rd October - 6 November 1924, p.144 ("the Commission...
was completely subardinate to the Administration”); Permanent Mandates
Commission, Minutes of the Ninth Session, 8th - 25th June 1926, 14 ("the
Commission was always subject to the laws of the Administration in the same
way as any other private company"); Commonwealih of Australia, Report to
the General Assembly on the Administration of the Territory of Nauru, 1st July
1947 - 30th June 1948, p.24 ("So far as the Administration of the Territory is
concerned, the Commissioners are regarded as an enterprise subject to the
laws of the island").

531. Shortly after the controversy over the Lands Ordinance 1925, the issue
arose of the terms on which the mining provisions under the 1921 Ordinance,
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which were to apply only for 6 years, would be extended. The British
Phosphate Commissioners sought to have the phosphate land vested in them
either for the duration of the concession (at that time, 73 years) or at least
for a very substantial period. According to Griffiths...

"The Commission apparently in its laudable desire to protect the interests of the
natives, suggested that all phosphate lands should be permanently vested in them
at rates less than previously agreed (o -- or if the permanent vesting were oot
practicable, that the land be vested in them for 25 years. A suggestion worthy of
medieval times when "Barons ruled the sway” but certainly an anachronism in
1926."

(Telegram, Griffiths to Secrelary, Prime Minister’s Department, 9 November
1926; Australian Archives, CRS A518 D 112/6/1; Annexes, vol 4, Annex 52.)

532. Dickinson was unperturbed by Griffiths’ antagonism and made further
proposals on behalf of the Board, pointing out that...

“it is, of course, necessary in order to satisfy the requirements of phosphate in the
partner countries that sufficient mining land should always be available for the
operations of the Commission. The Board would, therefore, have preferred that
if equitable terms and conditions could now be arranged, under which mining and
other land in Nauru would be made available as and when required for the
operations of the Commission, the new agreement with the Nauruans should be
made for the outstanding period of the concession which has some 73 years to
run: but, if it is not desired that an agreement should be concluded for so long a
period, it is considered that it would be in the interests both of the undertaking
and of the Nauruans if an agreement could be made for a period of, say, twenty
five years.”

(Memorandum, Secretary of State for the Dominions to the Governor-General of
Australia, 29 March 1927, pp.1-2; Annexes, vol.4, Annex 53.)

The communication is urbane in tone: it acknowledges a concern for the
interests of the Nauruans, and speaks of the "equities". Yet it seeks, in effect,
to dispossess the Nauruans, to acquire complete control over both phosphate
and non-phosphate bearing land, and to tie down the Nauruans, possibly for
generations, to the terms proposed.

533, The partner Governments appear to have been satisfied with the
equity of the measures proposed by the Commissioners. The Australian
Government informed Griffiths that the British and New Zealand
Commissioners were anxious for the immediate and permanent vesting in the
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Phosphate Commissioners of all rights in the phosphate lands. Griffiths
replied, on 26 October 1926:

"Your telegram twentythird Qctober much mutilated but sufficiently intelligible
for main principles to be followed glad copy decode by next mail.

I consider the proposal that Nauruans permanently or temporarily be deprived of
or dispose of their birthright as suggested is unworthy the serious consideration of
a responsible Government and would be fought tooth and nail by the Nauwruans.

May 1 with all respect again point out that the phosphate deposits are owned by
individual Nauruans and that the BPC only have the right to exploit the deposits
subject to the rights of the owners and that the Nauruans look with confidence to
the Australian Govt. to protect their rights.”

(Letter Griffiths to the Secretary, Prime Minister’s Department, 28 October 1926;
Australian Archives, ACT, CRS A518, D 112/6/1; Annexes, vol.4, Annex 51.)

534. The Nauruans, supported by Griffiths, were intent on entering into an
agreement which would last for only five years. This was strongly opposed by
the Commissioners, Dickinson observed that:

"While the object of the Nauruans in proposiag short period agreements with the
Commission is to secure enhanced terms at brief intervals, it is necessary, in
order to satisfy the requirements of phosphate in the partner countries that
sufficient mining land should always be available for the operation of the
Commission.”

(Memorandum from the British Prime Minister’s Office to the Governor General
of Australia, 29 March 1927; Annexes, vol.4, Annex 53.)

In the same Memorandum Dickinson suggested that if it was unacceptable
for the agreement to last until the end of the Concession, "it would be in the
interests of the undertaking and of the Nauruans if an agreement could be
made for a period of, say, twentyfive years" (ibid.).

535. The most detailed account of the negotiations themselves is presented
in a Memorandum sent by Mr Harold Gaze, the General Manager, to the
Commissioners. It is perhaps significant that Griffiths had left Nauru for
Australia on 28 June 1927, another Australian, Newman having taken over
the previous day as Administrator. Newman immediately embarked upon
talks with the Nauruans regarding the new agreement, but with little initial
success, as Gaze recounts:
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"After his first meeting with the Chiefs, Mr. Newman informed me that they were
thoroughly imbued with the proposals put forward by General Griffiths, and
especially that no agrecment should be made for longer than five years and that
he would have to gain their confidence before he could expect to make any
progress towards the acceptance of our proposals as stated in the provisional
memorandum attached to the British Government despatch dated 29 March 1927
to the Commonwealth Government."

(Board of Commissioners, Memorandum No.96 of 12 September 1927, p.16;
Annexes, vol.4, Annex 54.)

Negotiations appear to have been difficult and frustrating.

"Al this stage Mr. Newman expected to secure the consent of the chiefs within a
few days, but on the 22nd July they reverted to the proposal for a 5 year
agreement and even suggested that 1 year would be better.”

The manner in which agreement was finally achieved is then set out:

"On Saturday morning, 30 July, the committee called on Mr. Newman to inform
him that their meeting on the previous day had decided:

a) to decline to make an agreement for more than 5 years,

b) to decline a flat price per acre for phosphate land and ask a rental of
3 pounds per acre per anpum, with extra paymeant for trees,

c) that land already held by the Commission should be worked out
before leasing further land.

The Administrator refused to ask the Commission to accept these terms and
suggested that they state them direct to me. Accordingly a meeting with the
committee and Mr. Newman was arranged for the afternoon at the
Administration office and I attended with Mr. Thompson and Mr. Thom. Several
hours talk ensued as the result of which they abandoned (b) and (c) but we could
not shake their determination to make no agreement beyond 5 years. It was
evident that Detudamo was their leader and that he was commilted to the policy
of getting terms revised after 5 years which had been strongly impressed upon
him by the previous Administrator. Although Mr. Newman told the committee
that adherence to 5 years might delay a scttlement for a year and laid stress upon
the approval of the three Governments having been given to a long agreement no
further progress could be made. It was pointed out to Detudamo that if the price
of phosphate dropped after 5 years the royalties might be reduced also if they had
an agreement for 5 years oaly, his reply being that if the Commissioners could not
afford to pay as much the Nauruans would then accept less. The only point which
appeared to make any impression was my statement that the Commissionrers
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more phosphate unless they knew what the phosphate would cost for at least 20
years. Mr. Newman arranged with the chiefs, at our request, for another meeting
with us at 10 a.m. the following day, Sunday, as we were to leave Nauru at 11 a.m.
per "Dagfre”. In the evening I submiited to Mr. Newman a draft clause providing
that -

The royalty of 4d. per ton to the Nauruan landowner(s) shall be adjusted
for the second, third and fourth five-yearly periods of this agreement by
increasing or decreasing it pro rata to any increase or decrease of the
f.0.b. price of Nauru phosphate sold by the Commissioners to the United
Kingdom, Australia and New Zealand for the 6th, 11th and 16th years of
this agreement comparcd with such price for the first year of this
agreement, at the rate of ¥d. per ton increase or decrease of royalty for
every 1/- per ton increase or decrease of the price.

He approved this and 1 asked him to put it to Detudamo as his own proposal to
which, if acceptable to the Nauruans, he would endeavour to secure our consent
in order to close the agreement. This was done and Detudamo accepted the
proposal early on Sunday morning, 31st July, undertaking to bring all the chiefs to
the meeting at 10 a.m. ready to sign if we agree to the clause. At the mecting,
which was of a formal character and occupied a short time only, an agreement
was signed as per copy attached, and we left Nauru shortly afterwards. The terms
are in accordance with the proposals of the Board approved by the three
Governments, as I did not find it necessary to exercise the discretion given to me
by the Board to increase the price per acre and the price for trees. Had the
negotiations failed then, however, there is little doubt that higher rates would
have been necessary to secure an agreement as the terms for Ocean Island, not
then known to the Nauruans, would have led the latter to make further demands,
although the circumstances of the two Islands are entirely different.. Mr.
Newman acted with tact and discretion throughout the negotiations, and I had
pleasure in conveying to him the congratulations of the Board."

(Memorandum No.96 of 12 September 1927; Annexes, vol.4, Annex 54.)

538. In the event, although it did not proceed to ocutright acquisition of the
lands, the Lands Ordinance 1927 removed the power of the Administrator to
refuse to consent to leases, and left the Commissioners to deal directly with
the Nauruan landowners. But it went even further than this, since it gave the
Commissioners the right compulsorily to lease phosphate-bearing land, on
terms even more elaborately spelt out in the Ordinance. This can be
deduced from the comparison between the provisions for phosphate and non-
phosphate leases. Section 4(a)(1) of the Lands Ordinance, as amended in
1927, provided:
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"(a) The Commissioners have the right --

1) to lease any phosphate-bearing land on the island of Naury,
to mine the phosphate thereon to any depth desired, and to
use or export such phosphate..."

By contrast, section 5 provided:

"The Commissioners may, subject to the approval of the Administrator and the
owner(s), which approval shall not be unreasonably withheld, lease such non-
phosphate bearing lands on the island of Nauru as may be required by the
Commissioners for and in connection with the operations of the
Commissiopers...”

Not only did section 4 confirm the view of the Commissioners as to the depth
of mining, and remove the veto power of the Administrator as to leases of
phosphate land; it appears to have made the consent of the owners legally
irrelevant to the validity of such leases. The machinery of leases continued
to be used on Nauru, but both in law and in substance these were compulsory
licenses, with no element of choice on the part of individual landowners.
These aspects of the Lands Ordinance as amended in 1927 remained in force
throughout the period of Australian administration.

539. The practice of the Commissioners under the Ordinance was to lease
large areas of phosphate lands for extended periods of time, with rental being
paid in a lump sum rather than annually {as the land-owners had requested).
In return for certain increases in royalties, the Commissioners acquired, as
has been seen, the express right to "lease any phosphate bearing land on the
island of Nauru, to mine the phosphate thereon to any depth desired, and to
use or export such phosphates" (1927 Ordinance, section 4(aj(1)). In 1920,
Dickinson had recommended that the Nauruans be paid a royalty of 6d per
ton, which he thought was "adequate compensation”. By delaying this
payment, and by commencing royalty payments at half the rate which they
themselves saw as reasonable, the British Phosphate Commissioners
acquired a bargaining position of overwhelming strength, and could
represent each increase in royalty to which they agreed as representing a
generous concession. They could also use increases in royaities as a means of
extending their rights over the phosphate industry. Thus, in 1927, by paying
slightly more than the amount they had initially described the phosphate as
being worth in 1920, they were able to complete their armoury of privileges,
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while avoiding a limitation on the depth of mining which, if adopted, would
have had far-reaching implications for the rehabilitation of the lands.

B. CONCLUSION

540. As this account demonstrates, on key occasions where a conflict
between the British Phosphate Commissioners and the interests of the
Nauruans occurred, it was the Commissioners who prevailed. In 1925 they
did so because the Australian Government overruled the Administrator in
his support for a limitation on the depth of mining. In 1927 it is fair to say
that it was only through the connivance of the newly-appointed Australian
Administrator that the Commissioners’ interests prevailed. While royalty
and leasing payments were gradually increased, these payments were limited
and, for most of the relevant period, were less than the payment made at the
nearby British colony of Ocean Island at the same time -- a fact which, in
1927 at least, was carefully concealed from the Nauruans.

S41. On the numerous occasions when the Permanent Mandates
Commission, and later the Trusteeship Council, expressed concern about the
role of the British Phosphate Commissioners on the island it was told that the
Administrator would look after the interests of the Nauruans, and would
legislate in order to do so if necessary (see paragraph 530 above for sample
references). The reality was otherwise, as no Australian Administrator after
Griffiths took an independent position opposed on any vital issue to the
interests of the Commissioners. Other examples of this difficulty are referred
to elsewhere in this Memorial: see e.g. paragraph 108 (conflict between
needs of Nauruans and of Commissioners in post-war reconstruction;
proposal to abolish individual land tenure). Taken together, these incidents
powerfully reinforce the submission that the Respondent State acted in
breach of the obligations incumbent upon it in the administration of Nauru,
and in particular of the trusteeship obligation.
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PART IV
CHAPTER 4

THE BRITISH PHOSPHATE COMMISSIONERS’ ACCOUNTS AND
AUSTRALIAN RETICENCE: INFERENCES TO BE DRAWN

Section 1. The Australian Position on Financial Reporting

542. A necessary element of the relationship between an Administering
Authority and the United Nations, given the significance of the supervisory
role of the latter over the former, was the obligation to provide information
about the Territory and its administration. This is made clear in Articles
87(a) and 88 of the United Nations Charter, which require annual reports to
the General Assembly on the conditions in each trust territory, based on a
questionnaire to be formulated by the Trusteeship Council. Those reports
were not limited to the government or administration of the territory, but
extended to social and economic conditions. Article 5(1) of the Trusteeship
Agreement for Nauru implicitly affirmed that requirement.

543. Despite this clear obligation, the information provided to the League
of Nations and to the United Nations with respect to Nauru was limited, and
deliberately so. It was argued by Australian representatives that no further
information was required, since the mining operations were essentially
separate and distinct from the issue of Australian compliance with the
Trusteeship. For example at the 11th Session of the Trusteeship Council in
1953 when the Annual Report on Nauru was being examined, Mr Loomes of
Australia said:

"In regard to paragraph ¢ of the draft recommendations, 1 would recall to the
Council that during the course of the general debate on Nauru I suggested (472nd
Meeting) that it would be both improper and undesirable for the Council to
adopt too inquisitorial an attitude into the operations of commercial concerns
carrying on business in the Trust Territories. My delegation adheres to the
position it stated in the debate, and for the reasons that I have stated must vote
against the inclusion of paragraph 9 in the recommendations of this Council. We
feel that this proposal raises important questions of principle, not only as to the



desirability of adopting such an attitude with regard to commercial undertakings
bat also as to the extent of the powers and functions of the Trusteeship Council.

* 1 feel that the Council’s real interest lies in the supervision of the fulfilment of the
Trusteeship Agreement and the promotion of the political, economic, social and
educational advancement of the indigenous inhabitants. The raising of the
financial means necessary for the achicvement of these objectives is, we feel, a
matter which has to be lefi to the discretion of the Administering Authority. The
advantages which the inhabitants of Nauru derived from the operations of the
British Phosphate Commissioners, have, I think, been made very clear to the
Council, and this should leave no doubt that the Commissioners have made, and
will continue to make, adequate contributions to the administration of Nauru and
to the welfare of the indigenous inhabitants.”

(Trusteeship Council Official Records, 12th Session, 16 June - 21 July 1953, 479th
Meceting, 13 July 1953, p.309.)

544. Similarly at the 18th Session of the Trusteeship Council in 1956 the
Australian representative stated:

*With regard to the subsidiary question of whether the Trusteeship Council
received sufficient information about the operations of the British Phosphate
Commissioners, the Administering Authority’s position was clear. The Council
was fully entitled to information concerning the quantity of phosphate produced
on the island and its destination and value, and that information was submitted to
the Council. It was to be found in Appendix VII and Appendix XIII of the
Annual Report. The Administering Authority felt that in providing that
information it was fully complying with Article 5 of the Trusteeship Agreement.
The British Phosphate Commissioners operated not only in Nauru but also in
Ocean Island and Christmas Island, which were not the concern of the
Trusteeship Council, and it would be impracticable to present completely
separate information relating to Nauru phosphates alone. The Administering
Authority could not emphasise enough its belief that the Council did not need
such information and the disclosure of confidential accounts of the
Commissioners in order to perform its task effectively. The royalty rates paid to
or for the direct benefit of the Nauruans are in no way dependent on or
influenced by the prices received for phosphate.”

{Trusteeship Council Official Records, 18th Session, 7 June - 14 August 1956, 714th
Mceting, 26 June 1956, pp.112-113.)

545. Again, the Official Records of the Trusteeship Council for the 22nd
Session in 1958 contain the following statement by the Australian
representative:
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"Those who had requested even more detailed information than that presented
might be reminded that the British Phosphate Commissioners were responsible
not only for the phosphate industry on Nauru but for similar undertakings in
other places. Many items in their accounts were common to their activities as a
whole and it would be impossible to break down those common costs and
attribute them to one or another specific area without a very complex and largely
hypothetical system of cost analysis. Moreover, no case had been made for the
publication of confidential information relating largely to the commercial
operations of the Commissioners in States or territories over which the Council
could have no jurisdiction or responsibiity. Indeed, the publication of such
information with regard to an industrial undertaking in a Trust Territory might
impede the proper development of that territory’s economic resources.

(Trusteeship Council Official Records, 22nd Session, 9 June - 1 August 1958, 896th
Meeting, 18 June 1958, pp.46-47.)

546. The non-production of accounts to the Permanent Mandates
Commission and the Trusteeship Council, despite their repeated requests,
was not the result of any lack of appreciation of the importance of those
accounts. This is shown by the following internal minutes of the British
Phosphate Commissioners:

"Mioute No. 683

REQUEST BY UNITED NATIONS FOR SEPARATE ACCOUNTS FOR
NAURU

Mr Halligan expressed the view .that the Trusteeship Council’s request for
separate accounts for Nauru would probably be endorsed by the General
Assembly and queried whether the partner governments would comply.

All Commissioners opposed any suggestion that they should be supplied and held
the view that U.N.Q., is not entitled to such information but only to information
concerning royalty payments to Nauruans."

"Minute No. 8§23
Reports by the General Manager in Memoranda Nos 208 and 216 were noted.
1 British Phosphate Commissioners Accounts

Agreed that pressure for further financial information regarding the operations of
the Commissioners at Nauru should be resisted.”

(Annexes, vol. 4, Annex 58. Mr Halligan was a former Secretary of the
Australian Department of Territories who later became a Commissioner of the
BPC)
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Section 2. Criticisms of the Australian Position

547. This persistent reticence was the subject of persistent criticism. The
position at an early stage of the United Nations’ treatment of the issue was
summarized in the 1952 Report of the Trusteeship Council:

"At its fifth session, the Council had requested the Administering Authority to
furnish in the next annual report full information on all gperations of the British
Phosphate Commissioners, including the financial accounts.

At its seventh session, the Council had expressed the view that the restoration to
full production of the phosphate industry had been of general benefit to the
Territory, but had noted that the Council remained handicapped in its appraisal
of economic conditions because of the absence of information which would show,
in particular, the separate financial operations of the British Phosphate
Commissioners in respect of Nauru, and the actual prices received for phosphate
as compared with world market prices.

Endeavouring to learn the costs of phosphates landed in Australia and New
Zealand from various sources, the Visiting Mission was told by the general
manager of the industry that it was unlikely the Commissioners could supply the
information requested,

At its eighth session, the Council had reiterated that it remained handicapped in
its appraisal of economic conditions because of the absence of information which
would show, in particular, the separate financial operations of the British
Phosphate Commissioners in respect of Nauru, and the actual prices received for
phosphate as compared with world market prices.

(General Assembly Official Records, 7th Session, Supplement No. 4, Report of the
Trusteeship Council {1952) p.260.)

548. Criticisms came also from individual representatives in the
Trusteeship Council. Two examples of these may be cited.

549. In 1950, the representative of the Philippines...

“considered that the Council was handicapped in the appraisal of conditions in the
Territory becanse of lack of information and particularly that relating to the
operations of the British Phosphate Commissioners. He believed that pending
more detailed information the Council might reiterate its recommendations of
last year. Further light was desired on the finances of the British Phosphate
Commissioners so that the Council might be in a position to judge to what extent
the industry was being operated in the interest of the people and in particular,
whether the people were receiving an equitable share of the returns from the
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exploitation of the only natural resources of the Territory. The principal difficulty
of the Council arose from the fact that the financial accounts of the British
Phosphate Commissioners covered their operations both in Nauru and the Ocean
Islands, and it was impossible for the Council to separate these accounts so that
the position in Nauru alone would become clear. The Council had no
information, moreover, as to the actual price received by the Commissioners per
ton of phosphate and as to how this price compared with the world market price.
He considered that these were questions of great importance, since the British
Phosphate Commissioners were a government-cstablished monopoly and also
since the three Governments concerned had a monopoly on the entire production
irrespective of prices that might be obtainable elsewhere."

{General Assembly Official Records, 5th Session, Supplement No. 4, Report of the
Trusteeship Council (1950) p.144).

550. The Guatemalan delegate to the Trusteeship Council at its 22nd
Session also referred to...

"the importance of the Council’s obtaining from the Administering Authority
information concerning the internal functioning of the undertaking administered
by the British Phosphate Commissioners and the price received for the sale of
Nauruan phosphates. The special representative had said that it was not usual for
such a request to be made concerning a private industrial or commercial
undertaking in a Trust Territory. The British Phosphate Commissioners,
however, constituted a body which was in a class by itself; it could not be called a
private undertaking and it accounted for almost the entire industrial activity of
the Territory. Hence it was natural that the Council should be concerned over
the Commissioners’ failure to appoint Nauruans to responsible posts. It could
not judge the validity of the Commissioners’ statement that no Nauruans were
qualified to fill such posts unless it knew something about the internal functioning
of the undertaking. Similarly, it could not satisfy itself on the vital question of
whether the Nauruans were receiving a fair return on the exploitation of the
island’s phosphate beds uniless it had information conceraing the independent
financial operations of the Commissioners and the prices received for the
phosphates. The special representative had explained that as the same
undertaking also exploited the phosphate deposits on Ocean Island and
Christmas Island it could not give a separate accounting for the phosphates
extracted on Nauru without completely reorganizing its system of bookkeeping.
That answer, which in effect subordinated the interests of the Nauruan
community to the convenicnce of the undertaking, was not acceptable to his
delegation. The Administering Authority insisted that the royalties and other
benefits the Nauruan community received from the Commissioners in return for
the privilege of exploiting the phosphate beds were reasonable and were not
affected by the sale price of the ore. Yet is was significant that capital had not
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been invested in a single permanent undertaking which would enable the
Nauruan community to develop new sources of income."

(General Assembly Official Records, 22nd Session, 894th Meeting, 16 June 1958,
pp-31-2.)

Section 3. The Accounting System for Nauru

551. In fact detailed accounts were made available to the three partner
governments from year to year. Annexes, vol.4, Annex 66 contains a copy of
the Confidential Accounts which was available to the Respondent State in
1965. There were a number of funds into which money was assigned without
any intimation of that fact to the relevant United Nations bodies. These
were the Ships Replacement Fund, the Marine Insurance Fund, the
Depreciation Fund, the Moorings Fund, the Development Fund, the General
Fund, the Contingencies rund. The state of the British Phosphate
Commissioners accounts is further analysed in the Report by Mr. K.E.
Walker set out as Appendix 2.

552. Thus there was in effect a dual reporting system -- one for the League
of Nations and the United Nations, and one for the partners in this
commercial venture. Requests repeatedly made in the Trusteeship Council
and the Permanent Mandates Commission for an amplification of the
accounts could well have been answered by the Respondent State from the
extensive information contained in these accounts.

553. Statements were repeatedly made by the Respondent State to the
effect that, because of the nature of the operation and the commonalty of
costs, it was impossible to isolate the British Phosphate Commissioners
accounts relating only to Nauru. In 1954, to take only one example, the
Trusteeship Council noted...

“the statement of the Administering Authority that the operations of the British
Phosphate Commissioners at Nauru and Ocean Island are conducted as one
undertaking and there are no separate financial operations respecting Nauru, and
requests the Administering Authority, as it did at its twelfth session, to make
every effort, in agreement with the British Phosphate Commissioners, to provide
infermation concerning the separate financial operations of the British Phosphate
Commissioners in respect of Nauru in its next annual report.”

{Report of the T,usteeship Council covering the Period from 22 July 1953 to 16 July
1954 (1954) p.271.)
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554. But the Australian response continued to be negative. In its "next
annual report" on Nauru, the Administering Authority stated:

"It is the desire of the Administering Authority to continue to co-operate and
assist the Council, but, in view of the impracticability of establishing and
maintaining separate accounts for Nauru, as explained at the Fourteenth Session,
and in the absence of any indication by the Council of the manner in which the
keeping of separate accounts would assist the Administering Authority in carrying
out its responsibilities, benefit the Nauruans or assist the Council in carrying out
its functions, it is felt that to alter the present arrangement, which affords the
Council sufficient data to enable it to judge how faithfully the Administering
Authority is fulfilling the Trusteeship Agreement, would serve no useful purpose.
It has been made quite clear that the selling price of phosphate does not influence
the payments to the Nauruans or the payments towards the administration of the
Territory.”

(Commonwealth of Australia, Report to the General Assembly of the United
Nations on the Administration of the Teritory of Nauru, Ist July 1953 - 30th June
1954 (1955) p.36. See also N. Viviani, Naun.. Phosphate and Political Progress,
Australian National University Press, Canberra, 1970, pp.126-7.)

555. In fact there was a separate accountant on Nauru. Combined costs
could not in practice have been compiled without individual cost information
for each island. As Mr. Walker’s Report (Appendix 2) demonstrates,
separate on-island costs were accounted for throughout the period of
Australian administration, and it was at all stages possible, in accordance
with accepted accounting conventions, to attribute "off-island" costs as
between Nauru and Ocean Island so as to arrive at a separate account of
operating costs and returns for the two islands. This was not done not
because it was impossible, but because it suited the Respondent State not to

do it.

556. In the detailed balance sheet submitted to the partner governments,
fixed assets are analysed by class, reserves are detailed and stocks and fixed
assets are analysed by island (i.e. Ocean Island or Nauru). Historical data is
given in tabulated form for the trading account. Cumulative results are
shown for groups of years -- for the first five years, the next five years on a
year by year basis. These five year and ten year summaries provide an
overview of the operation for overall examination. Comparative costs are
given on a per ton basis for each of the elements in the trading account and
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sales values are analysed into sales to partner countries and non-partner
countries.

557. Additional data made available in these accounts include a statement
of phosphate purchased from outside sources for Australia to supplement
supplies from Nauru and Ocean Island, showing source of additional
phosphate, weight, etc. Capital expenditure approved from the development
fund is shown in detail, together with a record of funds spent to date on a
project by project basis and a basic form of funds statement -- or rather a
statement showing the movement in the balance sheet items over the entire
period of operation.

Section 4. Significance of the Failure to Report

558. 'The failure of the Respondent State to produce adequate accounts
has significance at a number of levels. The first and most obvious level is
evidentiary. Although the onus is on the Applicant State, as such, to
establish its case of breach of the trusteeship obligation, and of general
international law, on the part of the Respondent State, it must not be
forgotten that the Applicant stands in the place of and represents the real
beneficiary of the Trusteeship arrangement, the Nauruan people. It goes a
considerable way towards establishing a breach of trust to establish that the
trustee has persistently and as a matter of deliberate policy sought to conceal
what it is doing in the administration of the trust. There is no need to
conceal something if disclosure will be innocuous.

559. But the matter is more fundamental still. A major basis for non-
disclosure was an artificial conception of the separateness of the mining
operation conducted by the British Phosphate Commissioners in the interest
of the partner Governments, especially Australia. The accounting records
presented an image of two separate domains, the fiscal domain of the mining
operation and the British Phosphate Commissioners, and the residual
domain of the Nauruan people. There was thus a failure to consider the real
interests of the beneficiary of the trusteeship, the Nauruan people -- a sort of
fiscal marginalization, so that the people lived, to a large extent, as
dependents of a foreign mining concern on land progressively alienated from
them.
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560. This characteristic was acutely analysed by the United Nations
Visiting Mission in its Report on Nauru in 1962:

"50. There are three estates in Nauru. The British Phosphate Company lives and
operates in a world of its own. The Administration is aloof and strangely
separate from the Local Government Council. Relations amongst these three
authorities are usually fairly cordial, but they meet as different and distinct bodies
each with its own separate interests and its own separate obligations and aims.
The result is that the conscientious leaders of the Nauruan people, with no
participation in the exploitation of the one physical asset in the island, and with
their dutics limited to comparatively minor communal questions, have not been
given the experience of responsibility to prepare them for the pressing challenge
and the hard decisions of the future.

{United Nations Visiting Mission to the Trust Territories of Nauru and New
Guinea, Report on Nauru, Trusteeship Council Official Records, 29th Session, 31
May - 20 July 1962, Supplement No. 2, pp.5-6.)
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PART IV
CHAPTER 5

PROPOSALS FOR RESETTLEMENT AND REHABILITATION:
IMPLICATIONS OF THE AUSTRALIAN APPROACH

Section 1. Introduction

561. The issue of the long-term future of the Nauruan people was raised at
a relatively early stage of the Australian administration of Nauru, and
became ever more pressing as the mining operations continued and
increased in scale. The Respondent State itself acknowledged the problem,
giving a series of commitments to deal with it. For example in 1949 the
Australian representative noted that:

"The phosphate deposits will be exhausted in an estimated period of seventy
years, at the end of which time all but the coastal strip of Nauru will be worthless.
The Australian Government is alive to the possibility that the Island may not then
provide a satisfactory home for the indigenous population and that it may be
necessary to give the Natives an opportunity to transfer to some other island.”
(Report of the Trusteeship Council, August 6 1948-July 22 1949, General Assembly
Official Records, 4th Session, Supp. No. 4 (1949) p.74.)

562. The Australian Government thus seems to have accepted that there
was a responsibility to provide an alternative home for the Nauruans -- or
rather, as the Australian representative stated in 1957, "that the
Administering Authority had undertaken to provide for their future"
(Trusteeship Council Official Records, 20th Sessior, 20 May - 12 July 1957,
p.87). This commitment was also expressed by Australian authorities in less
formal ways. The Acting Minister for External Territories, Mr Chambers,
was reported in the Brisbane Telegraph as submitting to the Prime Minister,
Mr Chifley, that Australia had a responsibility to provide a new island for the
steadily increasing native population as work on the extraction of phosphate
deposits had reduced the island to a "barren skeleton of coral pinnacles” (see
Australian Archives, ACT, CRS A 518, Item DR 118/6 Pt 1). And the then
Australian Prime Minister, Sir Robert Menzies, before his attendance at the
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Trusteeship Council in June 1961, was reported by the Melbourne "Herald"
as having said:

"Being in the course of using the resources of Nauru, with New Zealand and the
United Kingdom, we recognize an obligation not merely to leave them to their
own devices but to accept a national responsibility in the matter along with New
Zealand and the United Kingdom.

This involves cither finding an island for the Nauruans or receiving them into one
of the three countries, or afl of the three countries.

We stand willing to honour the implicit obligation of our joint tenancy, but before
any final step is taken we will pay great regard to the views of the Nauruans.”

(Cited in a Memorandum submitted by the Nauru Local Government Council to
the 1965 Visiting Misston: Trusteeship Council Official Records, 32nd Session, 2
May - 30 June 1965, Supp No 2, Annex 1, p.13.)

563. Thus, well before the independence talks, the issue was being
presented in terms of a choice between the alternatives of rehabilitation or
resettlement, with the Respondent State having the responsibility to assist
the people both in making and in giving effect to that choice.

564. In earlier years resettlement had been regarded as a secondary and
distant possibility, since it was generally expected that rehabilitation of the
land would be feasible. But the longer the issue was postponed, the more
difficult it became. By the late 1950s, given the prevalent (but never properly
investigated) view that rehabilitation was not feasible, the resettlement
alternative progressively assumed greater importance.

565. However, even if the Nauruans were prepared to overlook their deep
attachment to their own island, resettlement was fraught with difficulties.
Where was it to occur? What would be the status of the resettlement
territory? What would be the status of Nauru after resettlement? Would the
Nauruans be expected to be assimilated into the surrounding community, and
to lose their identity and status as a people? In the event none of the
resettlement proposals (involving certain Australian off-shore islands)
materialized. On 22 November 1967, the Head Chief, Mr Hammer
DeRoburt, informed the Trusteeship Council at its 1323rd Meeting that, "In
the end the people of Nauru had come to the conclusion that the Island of
Nauru, to which they had always belonged, must be their permanent
homeland." (Trusteeship Council Official Records, 13th Special Session, 22-23
November 1967, p.4.)
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566. The difficulty was that, having supported resettlement as a method of
discharging its trusteeship responsibility, and after making initial
investigations into the options for rehabilitation, the Australian Government
ultimately failed to fulfil its responsibility for the alternative, an alternative
accurately described by the General Assembly as "restoring the Island of
Nauru for habitation by the Nauruan people as a sovereign nation".
(Resolution 2111 (XX), 21 December 1965).

Section 2. Resettlement Proposals

567. Resettlement first became a major issue after World War Two. There
seem to have been various motives for this. For example, in a minute the
Secretary to the Department of Territories of 4 June 1953 observed:

"The General Manager of the British Phosphate Commissioners, seems to be
fairly keen on the idea of acquiring another island and resettling the Nauruans,
but he has not put forward any suggestion that is worth following up. Personally,
1 gathered the impression in discussion with the General Manager, that he is
pushing the idea more with the objective of getting the Nauruans out of the way
than the desire to find the best avenue for their future when the phosphate cuts
out on the Island." '

(Memorandum, "The Future of Nauruans™, 4 June 1933, Australian Archives,
ACT, CRS, AS518, ltem DR 118/16; Annexes, vol.4, Annex 60.)

569. A feature of the early plans for resettlement was that tended to
envisage the resettlement of the Nauruans as individuals, in Australia or
elsewhere. This was the approach taken in a Departmental minute dated 5
November 1953 by the Secretary to the Department of Territories to the
Minister, which bears the Minister’s endorsement of his general agreement
with the proposal:

"The social development of the Nauruans is tending wmore and more towards the
European pattern. The longer they stay on the island of Nauru working in and
for European enterprise, and the more our education activities develop them
along and fit them for the European way of life, the more this treed will continue
and the less likelihood there will be of the problem of their resettlement being
met by transfer to an isolated island life. It is considered that the solution to the
Nauruan resettlement problem lies not in finding another island Nauru to which
they could be transferred as an entire community, but in steadily educating them
to the stage where they can fit into the economic and social life of Australian
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Territories, after the European manner, and progressively finding opportunities
within those Territories to which they could transfer, according to their several
capacities and wishes. From climatic and opportunity aspects, Papua and New
Guinea scem to offer the best prospects, although possibilities in Australia itself
cannot be dismissed altogether.”

(Australian Archives ACT CRS AS518, Item DR118/6 PT.1; Annexes, vold,
Annex 62.)

The memorandum went on to specify certain practical courses of

"The broad lines of approach, which it is suggested be adopted, are:-

(a) To continue with education and employment policies on Nauru
directed 1o training and fitting the Nauruans for social and
employment opportunities after the European manner. As this
advances, so will the desire of Nauruans for assimilation in
Australian Territories.

(b) As part of this education, a conducted tour be arranged each year
for four selected Nauruans to Australia and Papua and New Guinea,
or to Papua and New Guinea only, to enable them to get first-hand
knowledge of conditions in those countries. The funds for these
tours to be provided from the Nauru Royalty Trust Fund.

(c) The Department, in co-operation with the Papua and New Guinea
Administration and the Nauru Administration, to be charged with
the responsibility of finding individual or group scttlement and
employment opportunities outside Nauru, for those Nauruans who
express the wish to transfer and who are fit to accept and take
proper advantage of the opportunities offering.

(d) In due course, the Local Government Couacil to be empowered,
with the approval of the Administrator of Nauru, to make a grant to
any adult male Nauruan who transfers permanently to a place
outside Naury, for the purposes of assisting such Nauruan to meet
the costs of removal of himself, family and personal effects, and to
establish a home for himself and his family in the place to which he
has transferred. Such grant to be paid out of the Long-Term
Investment Fund.

If we settle on our broad lines of approach, the details will work out as we
proceed.

If you agree that these are the only practical lines of approach at the moment, it
will be necessary for you to decide whetlier you will declare it to the Nauruans as
a firm policy. I would be inclined rot to do so, because I believe that it would
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immediately provoke those who are at present advising the Nauruans, to organise
open opposition, irrespective of any fair-minded consideration of the realities.

I believe that a policy of encouraging and helping assimilation can be pursued by
us steadily and unostentatiously and that its prospects of success will not be
affected if we do not opealy disclose it to the Nauruans as a deliberate policy.
Assimilation must develop from spontaneous choice by individual Nauruans and
from opportunities presented. We can steadily help both of these to develop.

For the time being, however, I believe our best interests would be served by
playing along with the Nauruans on the idea of a new Nauru. For that purpose, I
think we should reply along lines that put the problem back into the lap of the
Nauru Local Governmen. Council, by asking questions which it is essential we
know the answers to before we can even think about moving."

(Australian Archives, ACT, CRS AS18, Item DR118/6 Pt.1; Annexes, vold,
Annex 62.)

571. But there were other reasons than "playing along with the Nauruans”
for investigating the prospect of "separate resettlement”;

"A further advantage in still pursuing the idea of acquiring an island or part of a
Territory for the resettlement of Nauruans, is that we may be forced ultimately to
need such an area as a second string, either because some Nauruans will not or
cannot be assimilated or that we are left eventually with a residue which must be
reseitled quickly.”

(Tbid.)

572, The Minister minuted on the memorandum as follows:

'l agree with the general lines of this memorandum, aithough I would qualify or
amend some of the statements in it.

For the guidance of the dept. my minute of 5th June 1953 (folio 12) may still be
regarded as present policy. In practical terms this means that for the next five
years we proceed on the assumption that works, services and facilities will be
required on Nauru for another gencration in respect of a population no less than
the present Nauruan population; that during this generation we proceed with the
advancement of the Nauruans to the full extent of their capacity to benefit from
educatior, that the eventual condition of the Nauruans will depend on the results
of these efforts at their advancement; that the prospect of their eventual transfer
to another home is a real prospect but the exact conditions of such a transfer will
depend primarily on what social and cultural ... [word illegible]... takes place
among the Nauruans themselves. The idea of an island home is not dismissed but
is made a subject for thinking by the Nauruans themselves. The suggestions
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made in the passage 1 have marked on page 2 [the proposal marked (c)] of this
memorandum can be put into effect at once. At a subsequent stage we can
proceed, if it is thought desirable, with some of the other suggestions made in the
memorandum.”

(ibid; Annex, vol.4, Annex 62.)

573. Throughout this period, the Australian Government was on record as
accepting an obligation to assist financially with resettlement.

574. For example, in 1956 the Respondent State gave an assurance that
financial assistance would be provided in relation to re-settlement. The
Trusteeship Council in its "Recommendations and Conclusions” on Nauru:

"welcom[ed] the assurance given by the Administering Authority that, whatever
funds will be needed for the possible resettlement of the Nauruans, these funds
will be forthcoming as and when required, and that all the necessary assistance,
whether it be special training or technical assistance, will be amply provided.”

(Repont of Trusteeship Council 23 July 1955-14 August 1956, General Assembly
Official Records 11th Session Supp. No. 4 (1956) pp.325.)

575. Similarly in 1962 the Trusteeship Council stated that:

“It shares the view of the Visiting Mission that the strongest obligation rests with
the Governments of the countrics which have benefited from low price, high
quality phosphate over the many years of the operation of the Commissioners to
provide the most generous assistance towards the costs of whatever settlement
scheme is approved for the future home of the people of Nauru. In this
connexion, it takes note with satisfaction of the declaration of the Administering
Authority that ample provision of means for developing a future home is not and
will not be a stumbling block towards a solution and that the Administering
Authority will be mindful of its obligation to provide such assistance.”

(Report of Trusteeship Council 20 July 1961-20 July 1962, General Assembly
Official Records 17th Session Supp. No. 4 (1962) p.41.)

This undertaking was reaffirmed in 1963 (Report of Trusteeship Council 20
July 1962 - 26 June 1963, General Assembly Official Records 18th Session,
Supp. No. 4 (1963) p.28). The question however was, what was going to be
done to give effect to it.
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576. In 1959 representatives of the Department of Territories, the Naurnan
community and the British Phosphate Commissioners met, at which point
Australia put forward what Williams and Macdonald describe as a "crude
assimilationist policy” (M. Williams & B. Macdonald, The Phosphateers,
Melbourne University Press, Melbourne, 1985, p.465). Nauruans were to be
given full citizenship in either New Zealand, the United Kingdom or
Australia, it being expected that most would come to Australia. This idea
was rejected by the Nauruans, on the basis that it would involve the loss of
their identity as a people.

578. At the meeting of the Trusteeship Council in May/June 1963, the
Australian Government, through its Special Representative, informed the
Council that:

"If an area was chosen which was now Australian Territory and which could be
made available, the basis of the administrative arrangement would be that,
subject to the resettled Nauruans accepting the privileges and responsibilities of
Australian citizenship, they should be enabled 10 manage their local
administration and to make domestic laws or regulations applicable to their own
community.”

(Trusteeship Council Official Records, 13th Session, 29 May - 26 June 1963, p. 6.)

580. The Nauruans were themselves anxious at one stage to resettle on
another island, as they feared that they would not be able to continue to live
on Nauru. But, as has already been recounted in paragraphs 159-174 above,
no agreement could be reached on the resettlement option. At the 1964
talks the Nauruan delegation summarized their position in the following
terms:

"We submit again that the main need for resettlement arises out of the physical
destruction of the island and its attendant problems. Four-fifths of our island is
phosphate-bearing and therefore in the end that much will be destroyed...

We feel that we cannot secure a reasonably happy and satisfactory future on your
terms for resettiement on Curtis Island and we have decided on behalf of our
people that the idea should forthwith be abandoned...

Your representatives pointed out, and we had noted, that the same Australian
attitude would apply to all its off-shore islands irrespective of their distances from
the mainfand.

We are left therefore, with no option but to look to our own island for a
permanent future,
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We will remain on Nauru.”
("Summary of the Views Expressed by the Nauruan Delegation at the Conference

in Canberra July-August 1964" pp.4-5; Annexes vol. 3, Annex 1, pp.4-5. See para.
173 for the full text of the statement.)

Section 3. Rehabilitation Proposals

585. The effect of the failure of the resettlement proposal was that the
rehabilitation issue revived. The Nauruan delegation lost no time in pointing
this out:

"As the Nauruans, the Administering Authority and the U.N. Trusteeship Council
have all agreed that there would always be people remaining on Nauru even if the
majority were reseltled elsewhere, and as it was further agreed that Nauruans
would not be forced to leave against their will, the Nauru Local Government
Council thinks it is important for the livelihood of such people that lands which
have been denuded of their natural soil for phosphate mining should be
reclaimed.

As the entire Naurvan community now will have to make the island their home
forever because they canmot expect to retain their own nationality on any
Australian islands, the question of rchabilitating the quarried lands, in full, has
become imperative and most urgent.

If the lands are not rehabilitated, the idea of a permanent future for our people
on the island will certainly be doomed to failure.

We hope the Administering Authority will not take advantage of the situation to
force on us acceptance of Australia’s unfavourable terms for resettlement.”

@id., p.5.)

586. The view that, in the circumstances that had occurred, the trusteeship
obligation carried with it an obligation with respect to the rehabilitation of
the lands, was supported by the General Assembly. In particular in
Resolution 2111 (XX) of 21 December 1965 the General Assembly, noting
the inability of the Respondent State to satisfy fully the Nauruans’ conditions
that they should be able to resettle as an independent people and have
territorial sovereignty in their new place of residence, recommended that
“immediate steps be taken by the Administering Authority towards restoring
the Island of Nauru for habitation by the Nauruan people as a sovereign
nation”. (See Annexes, vol.4, Annex 15.)
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587.  Similarly Resolution 2226 (XXI) of 20 December 1966 recommended
that the Administering Authority should "take immediate steps, irrespective
of the cost involved, towards restoring the istand of Nauru for habitation by
the Nauruan people as a sovereign nation". (Annexes, vol.4, Annex 16)

588. On the other hand the Agreed Minutes at the end of the 1965 talks
recorded the following with respect to rehabilitation:

"The Nauruan delegation stated that it considered that there was a responsibility
on the partner Governments to restore at their cost the land that had been mined,
since they had had the benefit of the phosphate. The Australian Delegation was
nol able on behalf of the partner governments to take any commitment regarding
responsibility for any rehabilitation proposals the objectives and cost of which
were unknown and the effectiveness of which was uncertain”.

(1965 Talks, Annexe L, "Summary of Conclusions”; Annexes, vol.3, Annex 2,)

589. In an attempt to resolve this impasse, it was agreed to establish an
independent technical committee to consider rehabilitation. This was the
Davey Committee, comprising Mr G.I. Davey (Chairman), Professor J.N.
Lewis and Mr W.F. Van Beers, which was appointed late in 1965 by the
Australian Minister for Territories. The members of the Committee were
mutually acceptable to the Nauru Local Government Council and the
Respondent State. The Committee was directed, inter alia, in the Terms of
Reference: '

"To examine whether it would be technically feasible to refill the mined
phosphate areas with suitable soil and/or other materials from external sources
or 10 take other sieps in order to render them usable for habitation purposes
and/or cultivation of any kind."

590. The Davey Committee were given a rather short time in which to
prepare and present its report. In particular there was no time available to
organise any trial projects or tests. The Committee thus relied entirely on
information as to the composition and formation of the pinnacles obtained
from British Phosphate Commissioners engineers with experience on the
island. The same situation applied in regard to Nauru’s water resources.
Nonetheless the Committee’s Report (Annexes, vol. 3, Annex 3) took the
view that there were real prospects for rehabilitation at least to a certain
tevel. The Report emphasised the need for water storage and proposed the
construction of a large reservoir in one of the natural depressions on
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Topside, as part of an overall program of rehabilitation and water and land
management. For a more detailed account of the Davey Committee’s work
see paragraphs 178-184 above.

591. Despite its earlier acceptance of a obligation to take appropriate steps
to ensure the long-term future of the Nauruan people, Australia failed to act
on the recommendations of the Davey Committee, or for that matter of the
General Assembly. Instead, as discussions with respect to the future of the
phosphate industry and the timetable for independence of Nauru assumed
ever greater importance, it sought to extract from the Nauruan leaders, as a
price for granting self-government and control over mining, the
abandonment of their claim to the rehabilitation of the already worked-out
lands. The Australian posture at this stage involved at least a tacit
acknowledgement that it would otherwise have been necessary to engage in a
serious rehabilitation programme. That reflected the earlier explicit
Australian acknowledgements as to resettlement. The crucial question is
then whether the grant of independence and control over the phosphate, on
the terms negotiated in 1967, carried with it, either by express agreement of
the Nauruans or otherwise, the implication that Australia was relieved of the
obligation to rehabilitate the lands.



PART IV
CHAPTER 6

THE SIGNIFICANCE OF THE TRANSACTIONS SURROUNDING
INDEPENDENCE

Section 1. The Respondent’s Position

592. It has been the consistent position of the respondent State that it
regards "the comprehensive Phosphate Agreement concluded prior to
independence as a just settlement that cleared the partner governments of
the former British Phosphate Commissioners of any responsibility for the
rehabilitation of Nauru™ see e.g. Note No0.4/88 of the Australian High
Commissioner to the Department of External Affairs of the Republic of
Nauru, 3 February 1988 (Annexes, vol4, Annex 80). But there is no
document of any kind embodying this so-called "settlement”. On the contrary
all the records indicate the absence of any such settlement.

Section 2. Nauruan Insistence on the Rehabilitation Claim in the
Negotiations Leading to Independence

593. At the talks leading to the Nauru Phosphate Agreement, the
Administering Authority stated that in its view the financial arrangements
that would be made would be sufficiently liberal to take care of the Nauruan
requirements, including rehabilitation or resettlement. But the two benefits
the Nauruans received -- independence and comntrol over the phosphate
industry -- were no more than they were entitled to. Indeed those benefits
were only obtained at a price, as is set out in detail in paragraphs 127-137
above. In effect the Administering Authority was claiming that the
rehabilitation of the lands already worked out by their instrumentality, the
British Phosphate Commissioners, substantially for their own benefit, should
be paid for out of the revenue from future mining. The point was, however,
that they had failed to make any pravision for such rehabilitation themselves.
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594. During the 1967 Talks, the Nauruvan delegation drew attention to this
aspect more than once. For example, Head Chief DeRoburt in the
discussions on 18 May 1967 observed that the Nauruans had always had
independence as a basic aim and said that he "was disturbed that in the
current talks the Partner Governments seemed to want to protect their
interests in the phosphate industry before proceeding to the consideration of
the political settlement" (Nauru Talks 1967 p.38; Annexes, vol.3, Annex 5).
The Secretary’s reply was that the Joint Delegation was not in a position to
talk about political matters at that stage. "What the Joint Delegation
wanted" he said "was a clear-cut position on the phosphate issue" (id., p.39).

595. The opposing positions of the parties on the rehabilitation issue were
stated in the following terms.

596. The Governments’ position on rehabilitation was stated as follows:

"On the question of rehabilitation the Partner Governments maintained that it
was not for them to decide what should be done for rehabilitation; this was the
decision for the Nauruans. Financial arrangements could be such as to permit
the Nauruans to do what they wished within reasonable limits, in the way of
rehabilitation. As part of the total arrangement the Joint Delegation would like
to see the Nauruans withdraw their claims in respect of rehabilitation.”

(Nauru Talks 1967, p.56; Annexes, vol.3, Annex 5.)

597. In response, the Nauruan position, as stated by Head Chief
DeRoburt, was consistently along the following lines:

"As the Island was to be a permanent home for the Nauruan people,
rehabilitation is needed. The Nauruans could not tatk about details under a cloud
of denial of broad principles. The land must be rehabilitated. Once agreement
on broad principles was reached technical details could be discussed... If the
governments claim that their proposals [should] be fully adequate for the present
and future nceds of the Nauruans then we feel that it is up to you to try to
convince us on this point by giving whatever details you feel appropriate.”

(id., p-82 (emphasis in original).)

Similarly the Nauruan delegation stated:
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"We are not prepared publicly or privately to accept the Partner Governments’
view that the proposed financial arrangements are adequate to cover our future
needs including rebabilitation or re-settlement.”

(id., p.112)

598. The draft proposals of the Joint Delegation to the Nauruans referred
specifically to rehabilitation:

*Rehabilitation
9. The partner governments consider that the proposed financial

arrangements on phosphate cover the future needs of the Naurvan community
including rehabilitation or resettlement.”

(id., p.160; Annexes, vol.3, Annex 5)

This clause, one of the most important among the proposals of the partner
governments, was dropped in the Final Agreement.

599. In their statement at the 1967 talks the Nauruan Delegation asserted
categorically that while the Nauruans were prepared to take financial
responsibility for rehabilitating land mined in the future, the partner
Governments must take responsibility for rehabilitation resulting directly
from their mining operations, and must restore the mined areas whether they
had provided for this in the past or not (Nauru Talks 1967 p.111; Annexes,
vol.3, Annex 5.).

600. At one stage in the talks, on 14 April 1967, the Australian Chairman
attempted to place upon the Nauruans the responsibility for rehabilitation, in
terms that "on rehabilitation you [the Nauruans] have accepted the
responsibility for it provided that all the proceeds from the phosphate are
available to the Nauruan people." In response the Nauruan position was
formulated in these terms:

"Before going any further the Nauruan delegation would like to correct what
appears (o be a misconception of the Partner Governments about our attitude to
rehabilitation of the mined areas on Nauru. A few days ago (on 14th April) the
Chairman re-stated the Governments’ position that in your view the financial
arrangements would be ’sufficiently liberal to take care of the Nauruan
requirements, including rehabilitation or re-settlement’. We do not agree with
your attitude on this matter (for reasons we shall give later) but at least we
understand what you are saying.



However the Chairman then said ’on rehabilitation, you (the Nauruans) have
accepted the responsibility for it provided that all the proceeds from the
phosphate are available to the Nauruan people’. This is NOT a correct statement
of what we have been saying. It is correct only regarding areas mined in future,
The Nauruan delegation has argued from the beginning that the responsibility for
restoring the land already mined (about one third of the island) rests with the
Partner Governments who cannot divest themselves of this responsibility merely
by saying that they will not accept it."

(id., p.140; Annexes, vol.3, Annex 5.)

601. This was made clear again in the Phosphate Proposals of the Nauruan
Delegation:

“We value the freedom that we can attain on Nauru suffictently to face the cost of
rehabilitating lands that we mine in the future, but we are well aware that our
basic opportunitics 1o survive as an independent people are being severely
curtailed by such large expenditures on rehabilitation and we need every penny
that we can get. We are not prepared publicly or privately to accept the Partner
Governments’ view that the proposed financial arrangements are adequate to
cover our future needs including rehabilitation or resettlement.”

(1967 Nauru Talks, p.112; Annexes, vol.3, Annex 5.)

602. In the event the Nauru Island Phosphate Industry Agreement of 14
November 1967 was silent on the question of the rehabilitation claim. (See
Annexes, vol. 3, Annex 6 for the text of the Agreement.)

Section 3. The Rehabilitation Issue before the United Nations, 1967

603. Before the United Nations and the Trusteeship Council the Naurvan
position was the same as it had been in the talks leading to the 1967
Agreement. In his opening address to the 34th Session of the Trusteeship
Council, Head Chief Hammer DeRoburt stated that, although the Nauruan
Local Government Council worked in a climate of understanding at
Canberra with the Respondent State, the only divergent views which
appeared to be not reconcilable were those dealing with the question of the
rehabilitation of the mined lands. The Council maintained that the
Administering Authority should accept responsibility for the rehabilitation of
lands already mined, while the Council would be responsible for the
rehabilitation of lands mined from 1 July 1967: Report of Trusteeship Council



27 July 1966-30 June 1967, General Assembly Official Records, 22nd Session,
Supp.No.4 (1967) pp.47-8.

604. There were strong observations in the Trusteeship Council on the eve
of independence regarding the obligation to rehabilitate. For example, the
representative of France regretted that no agreement had been reached on
the question of rehabilitation:

"412. The representative of France congratulated the representative of the
Administering Authority, as well as the Nauruan people on the agreement
reached on the question of phosphates. He was particularly glad that the full
ownership of the phosphate deposits was granted to the Nauruan people.

413. The representative of France regretted that no agreement had been reached
between the Administering Authority and the Nauruan people on the
rehabilitation of the worked-out mining land despite the efforts undertaken for a
long time. He hoped thar an agreement could be reached on this question also,
since many other thormy problems were settled between the Administering
Authority and the Nauruan people.

414. The representative of France stated that although he was confident that the
Nauruan people would administer with wisdom the assets accumulated from the
sale of phosphate, which would enable them to live in relative affluence in Nauru
itself (or elsewhere if they ever decided to settle down in another country), the
future of the Nauruan people was darkened by the fact that in about twenty-six
years the phosphate deposits would come to an end. He was therefore happy to
note that the Nauruan leaders were thinking of setting up new activities which
could one day at least, in part, substitute the wealth represented by the
phosphate.”

(Report of the Trusteeship Council, 27 July 1966-30 June 1967, General Assembly
Official Records 22nd Session Supp. No. 4 (1966) p.50.)

605. The view that the question of rehabilitation was a separate and
distinct issue had also been supported by the Liberian representative, who
said that:

“The question of the restoration of the worked out phosphate land could not
delay the granting of independence. Neither the question of ownership nor the
question of restoration of the worked out phosphate lands were contingent one
upon the other.”

(Repont of the Trusteeship Council, I July 1965 - 26 June 1966, General Assembly
Official Records 21st Session Supp. No. 4 (1965) p.44.)
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606. The representative of the Soviet Union urged the Respondent State to
abandon any manoeuvres with regard to resettlement and to undertake, in
accordance with General Assembly Resolution 2226 (XXI), the restoration
of the mined out land at its own expense in order to create conditions
permitting the people of Nauru to exist as a sovereign nation (Report of the
Trusteeship Council, 27 July 1966-30 June 1967, General Assembly Official
Records 22nd Session Supp. No. 4 (1966) p.50.)

607. It is true that the Trusteeship Council in 1967 rejected a Liberian
draft resolution which provided in part as follows:

*The Trusteeship Council,

4. Recommends that the Administering Authority take immediate steps towards
restoring the Island of Nauru for habitation by the Nauruan people as a sovereign
nation;

5. Considers that it is the responsibility of the Administering Authority to restore
at its cost the worked-out land on the island until the time when the Nauruans
receive the full economic benefit from the phosphates.

This draft resclution was rejected by a roll-call vote of five against (France,
New Zealand, United Kingdom, United States, Australia) and two in favour
(Liberia, Soviet Union) with one abstention (China) (Trusteeship Council
Official Records, 34th session, 29 May - 30 June 1967, p.137. For the French
and United States explanations of vote see ibid. For the text of the Liberian
draft resolution (T/L.1132) see id, Annexes, p.2). But that rejection did not
imply a rejection of the Nauruan claim: the matter was simply left to be
resolved between the parties. This is made clear in the Report of the
Trusteeship Council, which noted the difference of views between the two
delegations and stated:

“The Council, regretting that differences continue 1o exist on the question of
rehabilitation, expresses earnest hope that it will be possible to find a solution to
the satisfaction of both parties.”

(Report of Trusteeship Council 27 July 1966-30 June 1967, General Assembly
Official Records 23rd Session Supp. No. 4 (1967) p.49.)

608. In addition the Committee of Twenty-Four in its resolution of 27
September 1967 requested the Administering Authority "to rehabilitate
Nauru according to the express wish of the people so that they may continue
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to live there™ General Assembly Official Records, Twenty-Second Session,
Annexes (XXII) 23/Add.1 (Part IHI) (Doc. A/6700/Rev.1, 1967), p.112.

609. At the 1323rd Meeting of the Trusteeship Council, Head Chief
Hammer DeRoburt (who was present in his capacity as Special Adviser to
the Australian delegation) spoke on the issue of Nauruan independence, and
in particular referred to the still outstanding question of rehabilitation in
these terms:

“20, On all those matters, full agreement had been reached between the
Administering Authority and the representatives of the Nauruan people. There
was one subject, however, on which there was still a difference of opinion --
responsibility for the rchabilitation of phosphate lands. The Nauruan people fully
accepted responsibility in respect of land mined subsequently to 1 July 1967, since
under the new agreement they were receiving the net proceeds of the sale of
phosphate. Prior to that date, however, they had not received the net proceeds
and it was therefore their contention that the three Governments should bear
responsibility for the rehabilitation of land mined prior to 1 July 1967. That was
not an issue relevant to the termination of the Trusteeship Agreement, nor did
the Nauruans wish to make it a matter for United Nations discussion. He merely
wished to place on record that the Nauruan Government would continue to seek
what was, in the opinion of the Nauruan people, a just scttlement of their ¢laims.”

(Trusteeship Council Official Records, 13th Special Session, 22 November 1967,
p-3.)

610. This clear statement that the rehabilitation issue had not yet been the
subject of agreement was not contradicted by any delegation. On the other
hand, the Soviet delegate expressed his confidence that the legitimate
demands of the Nauruan people for the rehabilitation of the land would be
tully met: id., p.6.

611. When the matter came before the Fourth Committee of the General
Assembly at its 1739th Meeting on 6 December 1967, the President of the
Trusteeship Council (Ms Brooks, Liberia) welcomed the agreement reached
with the partner governments. These views were echoed by Mr Rogers of .
Australia and Head Chief DeRoburt. In his speech on this formal occaston
Head Chief DeRoburt did not mention the Nauruan claim to rehabilitation
from the partner governments. He spoke of it in these terms:

"That economic base, of course, presented its own problems. One which worried
the Nauruans derived from the fact that land from which phosphate had been
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mined would be totally unusable. Consequently, although it would be an
expensive operation, that land would have to be rehabilitated and steps were
already being taken to build up funds to be used for that purpose. That
phosphate was a wasting asset was, in itself, a problem: in about twenty-five years’
time the supply would be exhausted. The revenue which Nauru had received in
the past and would receive during the next twenty-five years would, however,
make it possible to solve the problem. Already some of the revenue was being
allocated to development projects, so that Nauru would have substantial
alternative sources of work and of income long before the phosphate had been
used up. In addition, a much larger proportion of its income was being placed in
a long-term investment fund, so that, whatever happened, future generations
would be provided for. In short, the Nauruans wanted independence and were
confident they had the resources with which to sustain it."

(General Assembly Official Records 22nd Session, 1739th mtg, A/C.4/SR 173,
p-395.)

612. Head Chief DeRoburt was speaking as a member of the Australian
delegation. His speech must be read in the context of his earlier
uncontradicted assertion of the Nauruan claim at the Trusteeship Council
proceedings. The formal nature of the proceedings before the Fourth
Committee and the spirit of the occasion made it an inappropriate forum
before which to voice a note of discord. Thus there was no inconsistency
between Head Chief DeRoburt’s speeches on these two occasions. He had
made his point with sufficient force and clarity before the Trusteeship
Council. These two sessions leading to independence, held within a few days
of each other, formed a connected set rather than a series of disparate and
severable occasions.

613. Itis clear that the General Assembly did not endorse the view that the
rehabilitation claim was merged in or lapsed with the grant of independence.,
General Assembly Resolution 2347 (XXII} of 19 December 1967, adopted
unanimously, recalled the earlier Resolutions 2111(XX) and 2221(XXI),
both of which had contained strong recommendations with respect to
rehabilitation, noted the agreement that Nauru should become independent
on 31 January 1968 and resolved:

“In agreement with the Administering Authority, that the Trusteeship Agreement
for the territory of Nauru approved by the General Assembly on 1 November
1947 shall cease to be in force upon the accession of Nauru to independence on
31 January 1968.."



614. Having regard to the resolution of the Committee of Twenty Four, the
views expressed in the Trusteeship Council, and the reference in General
Assembly Resolution 2347 (XXII) to the earlier Resolutions 2111 (XX) and
2221 (XXI), it is impossible to construe Resolution 2347 (XXII) as an
adverse determination upon Nauru’s claim or as purporting to terminate any
liability of the Respondent State to rehabilitate the worked-out lands -- even
on the assumption that the General Assembly could validly have made such a
determination.

Section 4. Affirmation of the Claim after Independence

615. The Naurvan claim was affirmed by the President of Nauru
immediately upon Nauru’s attaining independence. President DeRoburt’s is
reported as saying on 31 January 1968 that:

"We hold it against Britain, Australia and New Zealand to recognize that it is
their responsibility to rehabilitate one third of the island.”

("The Sun" (Sydney), 2 February 1968. Sec also the extracts from other
Australian newspapers set out in Annexes, vol.4, Annex 69.)

616. That view also found expression in the Nauruan Constitution. During
the Proceedings of the Nauruan Constitutional Convention on 23 January
1968, a proposal was made to add a clause dealing with the Nauruan
rehabilitation claim. That proposal was withdrawn, because, in the words of
Professor Davidson, the Adviser to the Constitutional Convention, such a
clause...

"couldn’t, in any way, improve the situation, because it is a matter that will have to
be dealt with by negotiation at a governmental level, and this Constitution... can’t
impose an obligation on a foreign government..”

(Territory of Nauru, Record of Proceedings of the Censtitutional Convention, 23
January 1968, p.38; Annexes, vol.4, Annex 68.)

The clause under debate became Article 83 of the Constitution:

"83. Except as otherwise provided by law, the right to mine phosphate is vested in
the Republic of Nauru."
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617. Nonetheless concern continued to be felt on this issue, and four
months after independence Article 83 of the Constitution was amended to
provide:

“(1) Except as otherwise provided by law, the right to mine phosphate is vested in
the Republic of Nauru,

(2) Nothing in this Constitution makes the Government of Nauru responsibic for
the rehabilitation of land from which phosphate was mined before the first day of
July, One thousand nine hundred and sixty-seven."

618. The Nauruan claim was taken up, orally and in writing, in discusstons
with Australian leaders at intervals thereafter.  For the diplomatic
correspondence see Annexes, vol.4, Annexes 76ff.

Section 5. Conclusion

619. It is clear from the record that, despite the earlier acceptance by
Australian representatives of an obligation to assist the Nauruans towards
achieving a stable long-term future through such measures as resettlement, at
the crucial time the Respondent State failed to satisfy what the Trusteeship
Council had described in 1962 as "its obligation to provide such assistance":
Report of Trusteeship Council 20 July 1961-20 July 1962, General Assembly
Official Records 17th Session, Supp. No. 4 (A/5204) p.41. That obligation
was one the Respondent State had consistently accepted in earlier
discussions in United Nations forums, as has been demonstrated above. It is
also clear from the record that the Naurvan claim for the rehabilitation of
the mined-out lands was not withdrawn, was not traded away or denied by
the Nauru Island Phosphate Industry Agreement 1967, and was not treated
by the General Assembly or the Trusteeship Council as having been negated
by the conferral of independence.
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PART V THE REMEDIAL POSITION

Section 1. The Relief Requested

620. By its Application the Republic of Nauru requests the Court to
adjudge and declare that Australia has incurred an international legal
responsibility and is bound to make restitution or other appropriate
reparation to Nauru for the damage and prejudice suffered. Nauru further
requests that the nature and amount of such restitution or reparation should,
in the absence of agreement between the parties, be assessed and
determined by the Court, if necessary, in a separate phase of the proceedings
(Application, para 50). In respect of the quantification of damages, the
Republic of Nauru also reserves the right to ask the Court, at the appropriate
stage of the proceedings, to reflect the particular elements of excess and the
lack of ordinary consideration in the conduct of the Respondent State by an
award of aggravated. or moral damages (in the compensatory mode)
(Application, para 51). '

621. At the present phase of the proceedings before the Court, the
Applicant’s primary request is for a declaration of the liability of the
Respondent State with respect to the various breaches of obligation detailed
in Part III of this Memorial. The substantive relief sought by the Applicant
consists of restitution or other appropriate reparation to Nauru for the
damage and prejudice suffered, and in particular for the cost of the
rehabilitation of the phosphate lands worked out before 1 July 1967. Since
the necessary reparation or restitution in respect of Nauru’s loss could take a
number of forms, including material assistance in an agreed programme to
rehabilitate the lands in question, it is appropriate that the parties be given
the opportunity to discuss the form and precise quantum of reparation in the
light of the Judgment of the Court. If the parties fail to agree on these
matters, the Republic of Nauru reserves the right, pursuant to paragraph 50
of its Application, to have the amount of damages or other reparation
assessed and determined by the Court in a separate phase of the proceedings.
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Section 2, Basis of Australian Responsibility

622. It is submitted that the responsibility of the Respondent State in
respect of Nauru’s claim is not qualified, limited or excluded in international
law by reason of the involvement of the Governments of the United
Kingdom and New Zealand in the arrangements for the administration of
Nauru or the exploitation of its phosphate resources from 1919 onwards.
This is so for the following reasons.

A. PR MPT1 F SEVERAL OR NCURRENT RE N. ITY

623. As a matter of international law, the presumption is that two or more
States which are involved in some form of common enterprise are separately
responsible for their own acts, notwithstanding the participation or support of
other States. In other words the presumption is one of the several or
concurrent responsibility of States.

624. 'The consistent jurisprudence of the Court in relation to decisions
attributing responsibility to a particular State, as well as to applications 10
intervene under Article 62, bears out the essentially bilateral character both
of international responsibility, and, correlatively, of contentious proceedings
at the international level. Cases which illustrate this thesis include the Corfu
Channel Case 1.CJ. Rep. 1949 p.4 and the Nicaragua Case (Jurisdiction and
Admissibility) 1.CJ. Rep. 1982 p.392, which is analyzed in paragraph 647
below.

625. The point has also been underlined by the International Law
Commission, for example, in its commentary to the Draft Articles on State
Responsibility: '

"A similar conclusion is called for in cases of parallel attribution of a single course
of conduct to several States, as when the conduct in question has been adopted by
an organ common lo a number of States. According to the principles on which
the articles of Chapter II of the draft are based, the conduct of the common
organ cannot be considered otherwise than as an act of each of the States whose
common organ it is. If that conduct is pot in conformity with an international
obligation, then two or more States will concurrently have committed separate,
although identical, internationally wrongful acts. It is self-evident that the parallel
commission of identical offences by two or more States is altogether different
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from participation by one of those States in an internationally wrongful act
committed by the other.”

(LL.C. Ybk. 1978 vol. 2(2) p.99.)

626. A similar view has been taken in the decisions of various arbitral
tribunals. For example In Eanshaw v United States (The Zafiro) ((1925) 6
R.I.A.A. 160) the Arbitral Tribunal held that the United States was wholly
liable for damages substantially caused through the misbehaviour of its
forces, because it could not show what proportion of the losses was caused at
the time by Filipino insurgents (id., pp.164-5).

627. There is no support in the literature for a system of non-severable
joint liability. For example Professor Brownlie, in one of the few textbook
discussions of the subject, comments that "the practice of states is almost
completely non-existent, or, seen differently, strongly suggests by its silence
the absence of joint and several liability in delict in state relations™: State
Responsibility Part I, Oxford, Clarendon Press, 1983, p.189. See also J.
Quigley, "Complicity in International Law: A New Direction in the Law of
State Responsibility” (1986) S7 British Yearbook of International Law p.77 at
pp-127-9. '

628. As these authorities demonstrate, the principle of separate or solidary
liability is a general rule of international law. No other rule could sensibly be
applied to international disputes, given the basic principle that no State is
subject to international adjudicative jurisdiction without its express consent.
In addition under its Statute the Court lacks any means by which it can
require the participation in a proceeding of third States with an interest --
even an interest of a legal character -- in the proceeding. The only means by
which interested third States can become parties to a proceeding is by an
application to intervene under Article 62 of the Statute. As the use of the
permissive "may" (in French "il peut") in Article 62 demonstrates, that
machinery is not compulsory: it is entirely a matter for a State which (in the
words of Article 82 of the Rules) "desires to avail itself of the right of
intervention” to apply to do so. The Court thus lacks entirely the power,
which in municipal law is the necessary correlative of a rule that all necessary
parties must be joined in particular proceedings, to require that interested
third States be mad parties to proceedings before it.



629. The strong international policy favouring peaceful settlement of
disputes by adjudication or other forms of third party settlement would be
frustrated if any other rule were to be applied. Shared or co-operative
activities by several States are increasingly common. But if the international
law rule in relation to the shared activities of States involved a form of joint
responsibility, such that no individual State -- including the State with the
primary or even sole operational responsibility for the conduct in question --
could be made liable unless in proceedings to which all the States concerned
in the activity were parties, a State would only have to co-opt another
appropriate State, or obtain its consent or use its territory or facilities, in the
course of committing some international wrong, to obtain immunity from the
possibility of international adjudication or some other form of agreed third
party dispute settlement. It is submitted that this is not the present state of
international law.

630. The corollary of the concurrent or several responsibility of States for
their acts at the international level -- and the protection extended by
international law to third States who have participated in some common
activity but who do not elect to intervene in proceedings against some other
State which instigated or was equally involved in the activity -- is that the
decisions of the Court as between the parties in no way bind third parties,
even indirectly. The rule is expressly and emphatically affirmed in Article
94(1) of the Charter and in Article 59 of the Statute of the Court. Under
Article 94(1) of the Charter, the obligation to comply with judgments of the
Court is limited to those States which are parties to the case in question.
Article 59 of the Statute of the Court provides:

“The decision of the Court has no binding force except between the parties and in
respect of that particular case.”

No other legal protection for third parties in respect of international
responsibility is necessary or desirable.

B. APPLICATION OF THE PRESUMPTION IN THE PRESENT CASE

631. Australia was a party to the various legal instruments concerning the
administration of Nauru from 1919 onwards. The terms of these instruments
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have been examined in Parts III and IV of this Memorial. The following
observations are applicable to those instruments.

632, So far as the Mandate was concerned, the preamble to the
Trusteeship Agreement recognized that Nauru "has been administered... by
the Government of Australia on the joint behalf of" the three Governments.

633. Article 2 of the Trusteeship Agreement designated the three
governments as "the Administering Authority". But Article 4 of the
Trusteeship Agreement stated that "Australia, on behalf of the Administering
Authority... will continue to exercise full powers of legislation, administration
and jurisdiction in and over the Territory” until otherwise agreed between the
three governments. It was never "otherwise agreed".

634, The 1965 Agreement between the three partner Governments went
even further in recognizing, "conformably with the Trusteeship Agreement”,
Australia’s unique and directive role in the administration of the Trust
Territory: see paragraphs 517-518 above for an analysis of the 1965
Agreement, and see further paras. 150-151.

635, Nothing in any of these instruments expressly or by implication
created a system of non-severable joint liability, preventing or precluding the
individual States from being called to account with respect to their acts in the
administration of the trusteeship. In other words, the normal presumption of
solidary or separate liability in international law was not displaced by the
relevant legal provisions, so far as Australia is concerned.

636.If the joint administration of Nauru under the Mandate and Trusteeship
instruments had entailed a form of joint responsibility of a non-severable
character, the result would have been, in practice, that the degree of actual
responsibility of any of the governments, including responsibility for decisions
taken and implemented by a Government on its own account, would have
been attenuated, if not avoided entirely. Each government could deny its
own responsibility for acts done or decisions taken by claiming that the other
parties were not, and could not be made parties to the claim without their
consent. The resuit of this view would have been that the involvement of
more than one State in the Trusteeship Agreement would have substantially
reduced the level of international accountability for the administration of the
Territory, rendering the "securities for the performance of the trust" that
much less secure.
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637 As the historical record (analyzed in paragraphs 29-35, 109-116
above) shows, the addition, and retention, of the United Kingdom and New
Zealand as parties to the Mandate and Trusteeship instruments was done not
with a view to reducing the level of Australia’s international accountability
for the administration of the Territory -- if anything, the situation was
entirely the reverse.

638. It is also significant, in this context, that the Respondent State has
never denied its responsibility for the rehabilitation of the phosphate lands
on Nauru by relying on the non-involvement of the other two Governments
in the claim. That position was never taken in the proceedings relating to
Nauru before the League of Nations and the United Nations, and it has
never been taken in the diplomatic correspondence between the parties
relating to the claim: see Annexes, vol.4, Annex 76ff.

639. It may be noted, in passing, that the possibility of claims being
successfully brought against a single State in respect of the administration of
Nauru is expressly contemplated in the Agreement between the
Governments of Australia, New Zealand and the United Kingdom of 9
February 1987, terminating the Nauru Island Agreement Act 1919
(Australian Treaty Series 1987 No. 8; Annexes, vol.4, Annex 31). Under
Article 2 of that Agreement...

"Each of the Partner Governments shall indemnify the Commissioner appointed
by that Government who holds office immediately before the entry into force of
this Agreement in respect of liabilities incurred in the course of his duties as a
Commissioner.”

The Agreement goes on to provide in Article 3(3)}(b) for consultation
between the parties in respect of legal claims brought against any of them,
and for contribution to be made as between them to meet any claims, inter
alia, where...

"a Partner Government is obliged to make a payment [ollowing an order of a
Court of competent jurisdiction adjudicating upon a claim...”

This clearly envisages the possibility of successful claims against one of the
parties only, while making provision for contribution as between the parties,
in unequal shares (viz. Australia, 47.5%; United Kingdom, 31.5%; New
Zealand, 21.0%, corresponding to the proportions in which the property of
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the Nauru Phosphate Commissioners was divided up between them). Any
claimant would necessarily be a third party both to the 1987 Agreement and
to the earlier arrangements between the three Governments. Such a
claimant could not be expected to make claims against each of them in these
-- or indeed in any -- fractions.

640. It should also be noted that throughout the period of the
administration of Nauru, a claim brought in the courts of any of the three
Governments against any party other than that Government would have been
liable to a successful plea of state immunity. At all relevant times the
common law rule applied by the courts of the three States was that a foreign
State and its agents or functionaries was absolutely immune from local
jurisdiction.  Unless the claim had been brought against the forum
government alone, there was accordingly no means of securing jurisdiction
over such claims.

C. THE SPECIFIC ROLE QF AUSTRALIA

IN THE ADMINISTRATION OF NAURU
D IN THE TE F

641. Even if the international law rule were simply one of several or
solidary liability, it must be the case that a State remains separately
responsible for its own actions and decisions, even if those are taken with the
agreement of or in the interests of other States or on their behalf as well.
Whatever the position with respect to a State whose participation in an
activity was secondary or limited, a State which was the effective agent in
carrying out an activity must be responsible for its consequences,
notwithstanding the additional involvement of some other States.

642. Australia’s role in the administration of Nauru, and in negotiating
with Naurvan representatives with respect to phosphate royalties, control
over mining, possible resettlement or rehabilitation, and uliimately
independence, was not secondary or peripheral but primary. See paragraphs
50-52, 57, 64, 101, 130, 134, 151, 156, 166, 177, 516-540.

643. This primary responsibility, reflected in the various international
arrangements and agreements for the administration of Nauru, was
voluntarily assumed by Australia. It was so pronounced that some writers go
so far as to treat Australia as the real administering authority over Nauru, on
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the basis that the reference in the Trusteeship Agreement to the three
governments as "the Administering Authority" was a kind of "legal fiction">
It is not necessary to go as far as this to establish the propriety of proceeding
against Australia alone in respect of the Trusteeship Agreement. Even if the
Court were to adopt a different view of the international law rule of state
responsibility than that contended for in paragraphs 5-13 above, this would
not absolve Australia as the principal actor, the "directing mind and will", in
the administration of Nauru. In determining responsibility for the outcome
of that administration, the substance of the situation, recognized in Article 4
of the Trusteeship Agreement, cannot be ignored.

D. NON-EXISTENCE QF PROCEDURAL OQBSTACLES
IN THE PRESENT CASE

644. For these reasons, Australia is itself liable for any breaches of the
Trusteeship Agreement and of any associated rules of general international
law. It must follow, it is submitted, that there is no difficulty in the Republic
of Nauru proceeding against Australia alone in respect of its claim.

645. In only one case has the Court refused to decide a contentious case on
the ground that a "necessary party” was not a party to the proceeding. That
was the Monetary Gold Case (1.C.J. Rep. 1954 p.32), where -- at the instance
of the Applicant State itself -- the Court declined to hear a case which
involved property acknowledged by the parties to belong to another State not
a party to the proceedings (Albania).

646. In later cases, the Court has been careful not to extend the Monetary
Gold principle beyond the specific circumstances of that case, where the
rights of a third State were the very subject matter of the claim. In the
Libya/Malta Case (Italian Application to Intervene) the Court stated that:

3 For example, A H. McDonald (ed.) Trusteeship in the Pacific, Angus & Robertson, Sydney. 1949, pd3 (“for
practical purposes Nauru was an Australian mandate™); R.N. Chowdhuri, [nternational Mandates and Trusteeship
Systems, The Hague, Nijhoff, 1955, p.96 (in reality a single State acted as administering authority); H. Duncan Hall,
Mandates, Dependencies and Trusreeship, London, Stevens, 1948, p.147 (no intention (o cstablish a condominium on
Nauru; Australia acted as "agent*); W.J. Hudson, Australia and the Colonial Question ar the United Nations, Sydney,
Sydney UP, 1970, p.4. One v riter goes so far as to argue that "by the time the Mandate for Nauru entered into
force, Australia had become the administering authority and was thus the actval mandatory”, citing Art. 81 of the
Charter: C.E. Toussaint, The Trusteeship System of the United Nations (London, Stevens, 1956) pp.8G, 97, 169, 205.
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"In the absence in the Court’s procedures of any system of compulsory
intervention, whereby a third State could be cited by the Court to come in as
party, it must be open to the Court, and indeed its duty, to give the fullest
decision it may in the circumstances of each case, unless of course, as in the case
of the Monetary Gold Removed from Rome in 1943, the legal interests of the
third State *would not only be affected by a decision, but would form the very
subject-matter of a decision’, which is not the case here.”

(LCJ.Rep. 1984 p.3 at p.25.)

This was despite the fact that Italy was potentially affected by aspects of the
Libya/Malta continental shelf delimitation in a relatively direct way.

647.Similarly, in the Nicaragua Case (Jurisdiction and Admissibility) the Court
flatly rejected the argument that the Central American States on whose
behalf the United States claimed to be acting in self-defence were
indispensable parties in whose absence the case could not proceed. The
Court stated:

“There is no doubt that in appropriate circumstances the Court will decline, as it
did in the Case concenting Monetary Gold Removed from Rome in 1943, to
exercise the jurisdiction conferred upon it where the legal interests of a State not
party to the proceedings 'would not only be affected by a decision, but would
form the very subject-matter of the decision’. Where however claims of a legal
nature are made by an Applicant against a Respondeat in proceedings before the
Court, and made the subject of submissions, the Court has in principle merely to
decide upon those submissions, with binding force for the parties only, and no
other State, in accordance with Article 59 of the Statute. As the Court has
already indicated, other States which consider that they may be affected are free
to institute separate proceedings, or to employ the procedure of intervention.
There is no trace, either in the Statute or in the practice of international tribunals,
of an ’indispensable parties’ rule of the kind argued for the United States, which
would only be conceivable in parallel to a power, which the Court does not
possess, to direct that a third State be made a party to proceedings. The
circumstances of the Monetary Gold case probably represent the limit of the
power of the Court to refuse to exercise its jurisdiction; and none of the States
referred to can be regarded as in the same position as Albania in that case, s0 as
to be truly indispensable to the pursuance of the proceedings.”

(I.C.J. Rep. 1984 p.392 at p.431.)

On this point the Court was unanimous.
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648. This emphasis on jurisdiction over individual States, irrespective of
the involvement or participation of other States, is consistent with the
modern law on State responsibility (see paras. 623-630 above).

649. It is submitted that the Court should not decline to exercise
jurisdiction over a State in respect of an alleged wrong committed by State
officials under the direct authority and control of the State, on the ground
that another State is equally responsible for the wrong-doing, or that the
official was also authorized to act as agent on behalf of some other State
involved. Against the background of the circumstances of the administration
of Nauru, the negotiations relating to its independence, and the subsequent
relations between the various parties, it was open to Nauru to commence
proceedings claiming appropriate relief against the Commonwealth of
Australia alone. The possible liability of the other partner Governments
would not "form the very subject-matter of" any decision by the Court in this
case (cf. I.C.J. Rep. 1984 p.3 at p.25), nor is the participation of any other
State "truly indispensable to the pursuance of the proceedings” (cf. LC.J. Rep.
1984 p.392 at p.431).

Section 3. Liberty of Nauru as to Choice of Remedies

650. In the same context, it is submitted that Nauru is acting within its
rights in electing to pursue one remedy, or one form of relief, and not others
that might be available to it, and in seeking its primary relief in respect of
one description or category of damage suffered, rather than another.

651.  The ne ultra petita rule, universally applied by international courts and
tribunals, recognizes that a State may claim less than its entitlement, and may
elect as between the remedies available to it which to pursue in particular
proceedings, while reserving its rights in respect of other remedies.
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CONCLUSION

Affirmation

652. The system of government established in Nauru as a consequence of
the 1919 Agreement, maintained in all its essentials until the independence
of Nauru, involved an entire structure of inequitable practices. Despite the
obligations of the Mandate and subsequently of the regime of trusteeship, the
system of removing the phosphate at cost consisted of a set of entrenched
and extensive economic prerogatives. This system of ecounomic autocracy
was combined with a failure to report fully and fairly to the Trusteeship
Council.

653. The consequences of this situation for the Nauruan people included
the physical destruction of much of their homeland without adequate
arrangements to provide for the costs of rehabilitation, the build up of a
serious loss of earnings (and thus of loss of capital for development), loss of
land use, and the denial of the legal interest of Nauru in the overseas assets
of the British Phosphate Commissioners.

654. In contrast Australia did not have to pay any administration costs in
respect of Nauru, received high quality phosphate on what was in reality a
basis of subsidy, paid no resettlement costs, and at independence required
Nauru to pay for the assets on the island which should have passed to the
successor State as public property. Moreover, long after independence
Australia obtained a major allocation of the overseas assets of the British
Phosphate Commissioners as a consequence of the trilateral Agreement of
1987.

655. It would be paradoxical if a people who had been the subject of a
regime of trusteeship should be much worse off than a community which, as a
state, had been subject to the procedures of state succession.
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Confirmation

656. A great deal of evidence has been presented in the body of the
Memorial and here it is necessary simply to highlight two important sources
of confirmation.

657. The first source consists of the statement by Mr, Hammer DeRoburt,
Head Chief, Nauru Local Government Council (Appendix 1). This
statement provides a first hand account of the key episodes from one who
had a leading role in the attainment of independence by the Nauruan people.
The statesmanship and moderation which characterised Mr. Hammer
DeRoburt are acknowledged by contemporary observers.

658. The second source of confirmation takes the form of the three leading
historical accounts of the relevant period:

(@) Nancy Viviani, Nauru: Phosphate and Political Progress, Australian
National University Press, Canberra, 1970, chapters 3to 9.

(b) Maslyn Williams and Barrie Macdonald, The Phosphateers,
Melbourne University Press, Melbourne, 1985 (passimy).

(¢)  Barrie Macdonald, In Pursuit of the Sacred Trust: Trusteeship and
Independence in Nauru, New Zealand Institute of International
Affairs, Occasional Paper No. 3, Wellington, 1988 (passim).

659, The essential elements in the case are confirmed by these three works
and this congruence of judgment cannot readily be ignored. The work of
Williams and Macdonald is of particular intcrest, partly because of its detail
and partly because its authors show no disposition to be unduly critical of the
operational style of the British Phosphate Commissioners.

660. The work of Williams and Macdonald, The Phosphateers, includes a
striking passage which involves the reporting of the following series of
admissions:

(a) A statement by the Australian Secretary of the Department of
Territories, Mr Lambert, to Mr Bissett, General Manager of the
British Phosphate Commissioners (1954-66).
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(b) A statement of a semtor official of the Commonwealth Relations
Office to the British member of the Commissioners, Mr Calder.

(¢) A statement by Mr Bissett to the New Zealand Commissioner, Mr
Tennent,

661. The relevant passage (at page 472) is as follows:

"Having bought a respite in the Trusteeship Council with its resettlement plans in
1961, the Department of Territories had made little progress with the Nauruans
since. With a Visiting Mission due in Nauru in May 1962, and a further round of
Trusteeship Council hearings in June, the Department was left in a vulnerable
position, It was in this context that Lambert informed Bissett that ‘It is felt that
the Government can no longer sustain its objections that there are no separate
figures available for Nauru’, and the Commissioners were asked to release f.o.b.
costs for Nauru with the implication that members of the Trusteeship Council
could then compare these costs with the price of phosphate sold on the open
market.
Neither the United Kingdom nor New Zealand was prepared o accept the
necessity for such a drastic step at this stage. A semior official of the
Commonwealth Relations Office told Calder that:

‘If we can improve the kind of case we presented to the Trusteeship

Council in the past 1 should be in favour of doing this but I suspect that

we may be in danger of giving information which would only be used to

make life more difficult for us.’
Bissett acknowledged that ‘we would be regarded as a poor outfit if we could not
determine Nauru costs separately and admitted to Tennent that the
Commissioners ‘had been lucky to get away with this attitude for so long’, but
even he was surprised to find the extent to which economies of scale and the
relatively low royalties and government levies payable resulted in an f.o.b. cost
significantly below the cost of phosphate from other sources.”

Documents

662. The parties to the present proceedings have exchanged
correspondence on the subject of the production of documents and the
relevant items are to be found in the annexes (Annexes, vol. 4, Annex 80).
On the general question of the production of documents, the Government of
Nauru acknowledges that the Australian Government has extended a degree
of co-operation. But the fact remains that the process has been slow,

refuctant and incomplete.
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663. In the circumstances the Government of Nauru finds it necessary to
reserve its position on the production of documents. This reservation also
extends to the related question of access to Australian archive material.

664. The Government of Nauru has a specific interest in the material in
the Australian archives which relates to the administration of Nauru under
the Mandate and the United Nations trusteeship. Such material in fact forms
a part of the national patrimony of the Republic of Nauru.

665. The legal interest of a State in the position of Nauru in its pre-
independence archives was given clear recognition by the United Nations
Conference on Succession of States in Respect of State Property, Archives
and Debts in its Resolution Concerning Namibia (Annexes, vol. 4, Annex
23).

666. This legal interest should be recognised by allowing access on
reasonable terms. The issue has already been raised by the Government of
Nauru in a Note (No. 252) dated 22 November 1989 (Annexes, vol. 4, Annex
80), which reads (in material part):

“On the wider point of access to archives documents, the Department has the
further honour to point out that the Pepartment’s request is simply for access.
The documents relating to the Mandate and Trusteeship over the Territory of
Nauru are custodially with the Australian Government, and have never since
independence been placed with or generally been accessible to the Government
of the Republic of Nauru. Such documentation relating to the former Trust
Territory of Nauru is not the documentation in which the Australian Government
has an exclusive interest. The Department has the honour to point out further
that it is not therefore always possible in advance to identify particular documents
and hence the request for access."

667. In this same connection the Government of Nauru would recall its
statement (in the same Note) "that in legal proceedings between Nauru and
Aunstralia the municipal archives rule should have no operation”.

668. The Guvernment of Nauru considers it necessary to focus on the
question of access to archives in view of the continuing insensitivity of the
Australian Government to the question of principle involved. Thus in a Note
dated 30 January 1990 (Annexes, vol. 4, Annex 80) (in response to the
Nauruan Note (No. 252) of 22 November 1989) the Australian Government
stated the following opinion;
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"The High Commission wishes to explain and confirm the views of the Australian
Government on these matters. The Australian Government cannot accept that
there is any special or general right of access on the part of Nauru to Australian
archival material during the period of the mandate or the trusteeship. Such a
right would be inconsistent with the sovereignly of states. The only possible
exception in the present case would appear to be those documents relating to the
local Administration of Nauru, which were in fact made available to Nauru on

independence.”

669. It is evident that Australia cannot have an exclusive interest in
archival material relating to the trusteeship administration.

Reservation

670. Prior to presenting its Submissions the Republic of Nauru respectfully
reserves the right to supplement or amend its claims.



SUBMISSIONS

On the basis of the evidence and legal argument presenicd in this
Memorial, the Republic of Nauru

R h rt to adj nd declar

that the Respondent State bears responsibility for breaches of the
following legal obligations:

First: the obligations set forth in Article 76 of the United Nations
Charter and Articles 3 and 5 of the Trusteeship Agreement for
Nauru of 1 November 1947.

Second: the international standards generally recognised as
applicable in the implementation of the principle of self-
determination.

Third: the obligation to respect the right of the Nauruan people to
permanent sovereignty over their natural wealth and resources.

Fourth: the obligation of general international law not fo exercise
powers of administration in such a way as to produce a denial of
justice {ato sensu.

Fifth: the obligation of general international law not to exercise
powers of administration in such a way as to constitute an abuse of

rights.

Sixth: the principle of general international law that a State which is
responsible for the administration of territory is under an obligation
not to bring about changes in the condition of the territory which will
cause irreparable damage to, or substantially prejudice, the existing
or contingent legal interest of another State in respect of that
territory.

Requests the Court to adjudge and declare further
that the Republic of Nauru has a legal entitlement to the Australian
allocation of the overseas assets of the British Phosphate

Commissioners which were martialled and disposed of in accordance
with the trilateral Agreement concluded on 9 February 1987.

Re h j lar

that the Respondent State is under a duty to make appropriate
reparation in respect of the loss caused to the Republic of Nauru as a
result of the breaches of its legal obligations detailed above and its
failure to recognise the interest of Nauru in the overseas assets of the
British Phosphate Commissioners.

(Signed) V.S. MaANI

Agent for the Government of
the Republic of Nauru

20 March 1990
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APPENDIX 1

STATEMENT BY HAMMER DEROBURT, O.B.E., G.C.M.G., M.P,
HEAD CHIEF, NAURU LOCAL GOVERNMENT COUNCIL
[President of Nauru, 1968-1976, 1978-1989]°

1. 1 was born in Nauru in 1922, educated mainly on Nauru and was first given an
opportunity (o visit Australia through my membership of the Boy Scouts movement
on Nauru and attended a corroboree there in South Australia in 1937. It was during
those times that Scout Commissioner Harold Hurst of Geelong had taken up the
cause of Nauru and was influential in persnading the Administration to allow some
Nauruan boys to train in Geelong under his guidance as educational opportunity on
Nauru was limited severely, with no secondary education available. I was fortunate to
be one of these and before World War II attended the Moorabool Street Junior
Technical Schoo! and also partly at the then Gordon Institute of Technology in
Geelong, Victoria, The Nauru Scouts Association had then been adopted into the
Victorian Scouting movement as part of the Geelong County, but Geelong was also
one of the principal cities of Australia where superphosphate was manufactured so
there was some natural connection between Nauru and Geelong.

2. Upon my return to Nauru in late 1939, I taught in the Primary School. War between
the Allies and Japan commenced in 1941. Japanese forces occupied the island in
August 1942, I was one of the twelve hundred Nauruans deported by the Japanese to
the island of Truk in Micronesia to underiake forced labour following their
occupation of Nauru. [ remained at Truk until the conclusion of the war.

3. At the end of the war, Nauru was in a2 sad state. Due 1o extremely heavy allied
bombing, lack of food and medication and a very oppressive situation in Truk, more
than thirty per cent of the entire Nauruan population had died or been killed in those
few years of the war. Furthermore, Nauruan housing had been destroyed. The
phosphate industry was at a standstill due first to destruction of major installations by
the British Phosphate Commissioners before the Japanese occupation, and then by
bombing of the plant by Allied aircraft,

4, In the period immediately after the War, the British Phosphate Commissioners, aided
by the Administration, placed their highest priority on getting the industry working. It
was not difficult for the Nauruan people and their leaders, the chiefs, to see that
Administrator Mark Ridgway was more anxious to assist the Commissioners to
restore as quickly as possible the phosphate trade, and we were concerned that he had
very little regard for Nauruvan sensitivities, welfare, or long-term interests. His
overbearing attitude resulted in, amongst other things, a petition to the Trusteeship
Council from the Council of Chiefs.

*
Note: This is a copy of a statement made by Mr. Hammer DeRoburt. The signed original of the statement has
been deposited with the Registrar of the Court.
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As a young man, in common with my contemporaries, I had strong views of the
proper role to be adopted by the Administration towards the Nauruan community.
The Administration then made very little effort to react positively to pressure from
the British Phosphate Commissioners on phosphate policy, whether it be on matters
of production, leasing of new land for mining, royaltics or whatever. The position of
the Navruans and the landowners was certainly not represented by the
Administration. The development of the Nauru Local Government Council was
welcome progress. It was brought about by agitation of Nauruans trained in Geelong
under Harold Hurst, actively assisted by the generous attitude of the Chiefs who
decided unilaterally to step down, leaving only the Head Chief, Tim Detudamo, and
the Secretary, Austin Bernicke, to remain and work with new elected younger leaders.

With strong support, I stood for the District of Boe in the first election for the Nauru
Local Government Council in 1951. On a legal technicality, my clection was ruled
invalid by the Administrator. I returned to school teaching, and in 1953 I led a
prolonged strike against the Administration, which secured increased wages and
allowances for Nauruan public servants. In 1955, I was again elected for the District
of Boe to the Nauru Local Government Council and was then elected Head Chief of
that Council, a position I have held, without break, to the present day.

Upon becoming leader, it was my policy -- supported by my colleagues -- to advance
the Nauruan Community with all possible speed to the desired goals of political,
economic and social advancement as were then conceived by us. The Australian
Government and the other Partner Governments were opposing most of our
proposals towards these ends. We believe that their requirements for phosphate had
been the major influencing factor behind their opposition. They were most keen to
achieve first a satisfactory arrangement whereby supplies of phosphate would be
assured to them. We perfectly well understood that, in the case of Nauru, the aim of
the Parteer Governments in controlling Nauru under the League of Nations Mandate
system did not come about from any profound moral belief in assisting
underdeveloped areas but that it was simply an island from which Australian and New
Zealand farmers could advance their productivity through the supply of exceptionally
cheap, high-grade phosphate. And, at this period, the products from their farmers
represented the greater proportion of the export trade of both these countries.

For us, Independence was the long-term aim which was consistent with the objects of
the U.N. Charter and Trusteeship. The immediate task was to improve the returns
from phosphate mining to the Nauruan Community in the form of royalties, and, it
was hoped, gradually to gain control of the industry itself. With the extraction of
phosphate rock in each year, the Nauruan Community was witnessing the depletion of
their usable land area at a great pace without any attempt by the Administration or
the British Phosphate Commissioners to restore it. In the end, unless something
could be done, most of the land area of Nauru would become unusable.

The British Phosphate Commissioners and British Government, we were aware, had
faced this problem in relation to Banaba by simply removing the people. The
Banabans were transported in 1946 to Rabi in Fiji.

Thus, in the latter part of the 1950s, there were emerging three clear questions for the
Nauru Local Government Council. To what extent should we, as a Community,
consider some form of resettlement if rehabilitation was not feasible as had been
urged on us by the Administration upon the advice of the British Phosphate
Commissioners? In what way could we gain control over our own phosphate
industry? At what point would we be able to attain political indepeadence?
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The records of the Trusteeship Couacil from 1960 onwards reflect these issues year by
year. 1 must say that it was very difficult for us, the Nauru Local Government
Council, and our Nauruan Community, with our cxtremely limited resources, to
maintain the offensive on all three fronts. Initially we had no advisers and, in fact,
were denied them particularly in relation to the difficult phosphate negotiations which
were conducied with an extraordinarily experienced operator, the British Phosphate
Commissioners, who could call on the Administration to assist where required. In
these events, I have never known of any instances where the Administration has not
assisted the British Phosphate Commissioners more than the Nauruan Community.

Apart from our own efforts, considerable heip came through the visits of the UN.
Visiting Missions to Nanru every three years. But the Administration was slow to act
upon U.N. proposals stemming from the Visiting Mission Reports. Concern was felt
by the Nauru Local Government Council that there was no Nauruan representative
present on the occasion of at the examination of the Annual Reports of the
Administration and the triennial Reports of the U.N. Visiting Missions to Nauru.
After a good deal of pressure was applied directly to the Administration and through
the Visiting Mission procedure, Australia finally relented in 1961 and allowed a
Nauruvan representative as part of the Australian delegation to the Trusteeship
Council meetings. This presence before the Trusteeship Council was considered by
us as crucial in enabling us to present our views as effectively as possible. Moreover,
the continuing critical appraisals of the Administration deriving from the Trusteeship
Council annual reports and recommendations were having some effect. I also recall
the considerable effect in the Trusteeship Council of the 1962 Visiting Mission
Report, chaired by Sir Hugh Foot, which recommended practical measures for
immediate self-government. This I regarded as a good example of the contribution of
the Visiting Mission procedure.

We were aware that the British Phosphate Commissioners strongly wished to hold the
ground of the 1919 Nauru Agreement, that is, in their understanding of it. The
Administration, for its part, took a paternal stance, and refused to let go the reins of
government even with the Trusteeship Council urging the grant of internal self-
government.

Ever since 1920, royalties had been paid to Nauruans by the British Phosphate
Commissioners on the basis of so-called needs -- in reality mere hand-out payments.
From 1959 onwards, the Nauru Local Government Council wanted royalties paid on
the basis of a fair return. In the view of the Naurvan Community, there was no
justification for Nauru being used simply to subsidise governments and farmers in
other lands. The British Phosphate Commissioners and the Administration fought
the fair return argument bitterly to the end. With the initial negotiations at this time
the Nauru Local Government Council experienced some difficulty from the
Australian Government and the then Minister, Mr. C.E. Barnes, in obtaining
competent independent advisers to assist us. With the aid of some prodding from
various directions within the Trusteeship Council, the Australian Government
somewhat reluctantly accepted independent advisers. First, it was Dr. Helen Hughes
of the Australian National University, and then soon after, the firm of Philip Shrapnel
and Co., of Sydney. This was m 1964, A glance at a table of royalty rates paid over
the years will quickly indicate the sudden change which came in 1965, when rates rose
from a total of 3s.8d to 13s.6d per ton.

A table of royalty rates, such as you see in Viviani (Viviani, Nauru - Phosphate and
Political Progress, A.N.U. Press, Canberra, 1970, Appendix p.189), is instructive in



16.

17.

18.

19.

20.

255

describing something of Naurnan society and the manner and style of the Australian
Administration.

The total royalty paid is made up of four component parts: (a) royalty paid directly to
the landowners, (b) Nauru Royalty Trust Fund; (c) Nauruan Landowners Royalty
Trust Fund; and (d) Naurvan Community Long Term Investment Fund. The first
and third payments, that is, direct to landowners, and the Landowners Royalty Trust
Fund, involve recognition of the nature of land ownership on Nauru. Nauru is a
patchwork quilt of private ownership, with land being passed on through heirs and
successors. All of the land is owned by Nauruans and there is now no foreign
ownership. The ownership of land is crucial to a Nauruan’s life. It provides an
important attachment to his country which is both physical and spiritual. Every
Nauruan understands this. This attachment is the basis of our sense of identity. Of
all the Pacific island communities, so far as | am aware, Nauru is one country from
where but a handful have ever emigrated. The Navruan Community continues to
grow in size without any thought that it should ever migrate. A bitter moment in
Nauruan history took place soon after World War I1 when the Australian
Administrator, Ridgway, urged on by the British Phosphate Commissioners, proposed
getting rid of private ownership of phosphate lands on Nauru. It was a further
example of his complete misunderstanding of the mores and customs of the island.

In relation to the above royalty payments, the other feature of Australian
Administration was the fact that in administering Nauru and its phosphate industry it
never cost the Australian Government or taxpayer a cent, Capilal cosls in the
industry were financed from phosphate, the costs of the Administration and salaries
were paid out of phosphate proceeds, and, further, the Nauru Local Government
Council current expenses and the education of Nauruans came out of the Nauru
Royalty Trust Fund as a benefit to Nauruans, and the Nauruans’ future was wrapped
up in the long term investment fund.

On Nauru, we were well aware of what took place with respect to the resettlement of
the Banabans. In contrast to Banaba where there is only a very small coastal area,
there exists on Nauru a coastal fringe where most of the population resides. On
account of this fringe, it was not immediately significant to the Australians that either
there had to be rehabilitation or that there should exist some plan for resettlement,
even though the population of Nauru was growing and usable land was at a premium.
It was the Partner Governments® view that a cheap and easy option to rehabilitation
was to bundle up the Nauruans and place them somewhere else. Initially, it was
proposed by the Partner Governments that Nauruans should simply leave the island
and become citizens of one of the three partner government countries as they wished.
This constituted a policy of disintegration of Nauruan society and total assimilation
into a metropolitan society. It had to be rejected by the Nauru Local Government
Council.

The Nauruvan, due to his upbringing in a closely knit family, with his attachment to his
land, and situated on an island, which had provided the wherewithal of life for him
from as far back as he knew, was not partial to resettlement and was not prepared to
see his society disintegrate. The Nauruan has always had a close affinity (o the island
and a real sense of community and national identity. In this easy solution of
resettlement, the wishes of the Nauruan were 1oo easily lost.

It was no good presenting the Naurvan with a new land area where he was not in sole

control. In the bid for self-determination under Trusteeship, the Community could
not be bought off by something that did not present the Nauruan with all the benefits
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the other Partner Governments were willing to finance the move of Nauruans, the
establishment of housing and industry, and the construction of a deep-water port and
other infrastructure, nevertheless it was never the view of Nauruans, nor of the
Trustecship Council, so far as I am aware, that the independence of Nauru Island
would have been made redundant by resetttement nor that the Nauruans could not
have gained control over the phosphate industry on Nauru.

So far as resettlement on Curtis Island was concerned, it was well known that a goodly
number of Naurnans would have remained on Nauru and not resettled on Curtis
Island. The mere act of resettling Nauruans on Curtis Island would not by itself have
changed the nature of Nauru as a trust territory. The Nauruan Community would still
have moved for political independence for Nauru and would have still sought control
of the phosphate industry. In discussions between us and the Australian Government
with respect to a possible resettlement on Curtis Island, that Government was not
prepared to entertain giving us anything more than local government control, which
fell far short of what was requested by the Nauruan Community. So far as Curtis
Island was concerned, we were not seeking full sovereign independence, but anything
which did not preserve and maintain our separate identity was quite unacceptable.

We were clear in our own minds and made it clear to the Australian Government that
we would want sovereign independence for Nauru with full control of the phosphate
industry, and with respect to resettlement on Curtis Island, a large measure of
autonomy which would preserve our identity as a distinct community. This was in
answer to the overtures from the Australian Government for deals involving various
proposals of Nauruan majority control of the phosphate industry, and resettlement on
Curtis Island on their terms.

Once resetilement on Curtis Island was abandoned, the nature of the problem
changed. Rehabilitation again became a major issue. In our talks with the former
Partner Governments over the four year period 1964-1967, we persistently expressed
our concern at the lack of progress on the matter of rehabilitation. The conventional
view of the Australian Administration fostered by the British Phosphate
Commissioners was not that rehabilitation was impossible but that it was financially
too costly. Al estimates to that time obtained by the British Phosphate
Commissioners and the C.S..LR.O report of 1954 had indicated this, based largely on
the maximum importation of soil.

After pressure from the Naurt Local Government Council, for the rehabilitation
question to be resolved to the satisfaction of the Naurvan people, the Australian
Administration proposed the setting up of a Committee of Experts (the Davey
Committee) in 1966 to investigate rehabilitation, to which we agreed. It spent a
relatively short time on the island, about ten or eleven days. Nevertheless, it
demonstrated that the island could be rehabilitated. Unfortunately, it opted for a
modified scheme, with which the Nauru Local Government Council disagreed, rather
than total rehabilitation. The report was the first to challenge some of the
conventional views of the Australian Administration and the British Phosphate
Commissioners, Whilst we never at any stage reduced our demands for rehabilitation
in the lead up to Independence, targetted for Januvary 31, 1968, the Partner
Governments curiously avoided attention to this matter even though they now had in
hand the Davey Committee Report.

At various times leading up to Independence, we could not have made it clearer that
the issne was alive and quite unresolved, but the Australian Administration and the
Partner Governments refused to consider rehabilitation on grounds of expense. In

-
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Pariner Governments refused to consider rehabilitation on grounds of expense. In
fact, it was our view that we had adopted a very fair stance. We told the Australian
Administration and the former Partner Governments, that we wanted and expected
them to pay for rehabilitation of all lands mined before July 1, 1967 -- the date when
we assumed responsibility for mining. We told the Admimstration that lands mined
after 1967 would be the respoasibility of Nauru to rehabilitate. For that purpose we
had set up a special fund, the Rehabilitation Fund, and our own Constitution makes
the division of responsibility clear (Art. 83(2)). On Nauru achieving independence,
we agreed with Australia and New Zealand to maintain a continuation of mining with
priority, if not exclusivity, of supply to both those countries. Al the same time, we
took the view that the Nauru Government should assume the responsibility for
rehabilitation of lands mined since 1 July 1967 because such mining would take place
in accordance with our own decisions and for our purposes. The amounts paid to the
Rehabilitation Fund came out of the normal price paid for each ton of phosphate
which we mined and sold.

Once the Curtis Island option had been ruled out, it was quite apparent that
Nauruans were going to achieve both independence and control over the phosphate
industry, living their lives on the island. Thus, rehabilitation became quite crucial to
the future existence of the people. Once the nightmare of a giant extraction industry
had come to an end, and the myriads of contract workers had gone home, it was
imperative for the life of its people that Nauru should be able to make the maximum
use of its island living space as it had done in the years before mining was inflicted on
us. Of course, we were well aware, as was the Davey Committee, that in other lands,
Florida, US.A,, for example, phosphate extraction carried with it the required
obligation immediately to rehabilitate. All that we sought was an acceptance by this
sophisticated mining establishment of the former Partner Governments of a similar
obligation in a confined island area, where eventually four-fifths of the surface would
be totally mined-out and unusable.

As the 1964-1967 talks progressed and the days drew closer to the target date for
Independence, the Nauru Local Government Council could see that the issue of
rehabilitation was not going to be resolved. Because this was the case, | made the
position absolutely clear in my statement to the Trusteeship Council at its Special
Session on 22 November 1967, just two months before Independence. I said at that
time that rchabilitation remained an unresolved issue but as it was not a matier
relevant to the actual termination of the Trusteeship Agreement and the granting of
Independence, it should, therefore, not hold up those proceedings. But I placed on
record that the Nauru Government would continue to seek on rchabilitation what
was, in the opinion of the Nauruan people, a just settlement of their claims, On the
day of Independernce in Nauru, before the representatives of the former Partner
Governments, [ reiterated that the issue was unresolved and that the Nauru
Government expected the former Partner Governments to bear their responsibility.

During the course of the First Parliament of the newly formed Republic of Nauru, a
motion was moved by the Hon. Kenas Aroi, and seconded, that Parliament request
the Government to pursue the question of rehabilitation with Australia and the other
Partner Governments. The resolution was passed unanimously.

Not long after Independence in 1968, when President of Nauru, I raised the matter of
rehabilitation, in conjunction with the 1966 Davey Committee recommendation for a
topside plateau air-strip, with the then Minister of External Affairs of the Australian
Government, now Sir Paul Hasluck. 1n his reply, in February 1969, he said that the
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phosphate lands. He said they remained convinced that the terms of the settlement
with my Government were sufficiently generous to enable it 1o meet its needs for
rehabilitation and development. In the circumstances the Partner Governments, he
said, would not agree to my proposal. Of course, it was initially not my proposal but
that of a Committee set up before Independence by Australia. The Minister, in his
reply, merely reiterated a formula for denying rehabilitation which had been trotted
out to us ad infinitum during the earlier talks, 1964 to 1967, to fob off our arguments
for rehabilitation of the island.

On a State Visit to Canberra in 1973, I raised with the then Prime Minister, the
Honourable E.G. Whitlam, the question of rehabilitation as a matter of concern.
Again, when Senator Willesee, the Acting Minister of Foreign Affairs in the Whitlam
Government in Australia, visited Nauru in 1974, 1 raised the matter with him but to
no avail. A subsequent approach to the Australian Prime Minister, the Honourable
R.J.L. Hawke, in 1983 met with a similar response. At that point, my Government,
well understanding that primary mining of phosphate was within a few years of
completion, decided that an independent study of the rehabilitation problem should
be set-up, and so the Commission of Inquiry was later launched.

In concluding my statement, T would simply draw attention to the conclusion of the
Commission of Inquiry set up by my Government in 1987. Not only did that
Commission state that the former Partner Governments were responsible for pre-
independence mining but that rehabilitation was cost feasible. The simple method of
extraction or pushing over of coral pinnacles and regeneration of soil was explained
and demonstrated. It would have been surprising had the British Phosphate
Commissioners with all their resources been unaware of this. But they were never
going to do ir.

Hammer DeRoburt
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APPENDIX 2

"ESTIMATES OF THE F.O.B. COST OF NAURU PHOSPHATE, THE
COMMERCIAL PRICE FOR NAURU PHOSPHATE AND THE LOSS OF
EARNINGS FROM THE UNDERPRICING OF NAURU PHOSPHATE"

Mr. K.E. Walker

February 1990
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GENERAL INTRODUCTION

My name is Kenneth Edward Walker of 23 Spring Street, Beecroft,

New South Wales, Australia.

My academic gualifications include a Bachelor of Economics degree
from the University of Sydney (1950) and a Master of Economics
degree from the University of Sydney (1953). From 1961 to 1975 I
was a member of the part-time teaching staff of *the University of
New South Wales,

From 1953 to 1957 1 worked with the Commonwealth Bureau of Census
and Statlstics in Sydney and Canberra rising from Graduate Clerk
to Acting Senior Research Officer Grade 1. From 1957 to 1960 I
was a Professional Officer (Grades 1 rising to Grade 2} with the
United Nations Statistical Office in New York. In 1960 1
returned to Sydney and worked as an Economic Consultant with W.D.
Scott & Company, a leading firm of management consultants. 1In
1964 I helped form Philip Shrapnel & Co. Pty Ltd. (subsequently
B.I.5. - Shrapnel Pty Ltd.): a firm specialising in economic
consultancy and market research, rising from Economic Consultant
to Managing Director. In 1981 I resigned from B.I.S. - Shrapnel
Pty Ltd. and formed Economic and Marketing Services Pty Ltd.

where I am currently employed as Managing Director,

During the last 26 years I have been actively engaged in the
phosphate industry both as an Adviser to the Nauru Local
Government Council (and from 1968 the Government of Nauru) and as
an Adviser to the Rabi Council of Leaders (the elected
representatives of the Banaban people who were the indigenocus
population of Ocean Island, a phosphate-bearing island some 145

miles east of Nauru).

From 1965 to 1967 1 was involved in all of the negotiations
between Nauru and the Partner Governments that dealt with

phosphate, fimnancial and political matters. These negotiations
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resulted in a subatantial increase in royalty paymentis to Nauru
as a commercial price was established for Nauruw phosphate and in
early 1968 Nauru obtained its Independence. I continued to advise
Nauru on phosphate and economic matters until the early 1970°s
and subsequently from 1979 to date. 1In 1983 1 was appointed

Honorary Consul for Nauru in Sydney.

I have had virtually contincus association with the Rabi Islang
Council as an Adviser on phosphate and other economic matters.
In this connection I participated in phosphate and related
negotiations with the U.K. Govermnment in 1966 (Fiji) and
1968 (London). I was extensively involved in the United Kingdom
High Court legal actions against the British Phosphate
Commissioners in 1975 and against Her Majesty’s Government in
1976. I was also invelved in negotiations regarding mining
leases on Ocean Island (1975), the winding up of the phosphate
industry on QOcean Island {(production ceased in 1980) and the
possible re-mining of Banaba (Ocean Island}. From 1981 to date I
have been Economic Adviser to the Banaban Trust Fund Board which
administers a SA 10 willion Fund established in 1981 as part ot
the ultimate settiement following completion of the High Court

legal actions.

In October 1989 I was asked by the Chief Secretary, Republic of
Nauru to study the following matters:

(1) A detailed but clear description of the accounting
methods of the B.P.C. from 1919 to independence,
demonstrating among other things the essential pnature of
the B.P.C. operation, and the fact that separate
accounts were kept at all times for Nauru {(as distinct

from Ccean Island}.

(2) An economic valuvation and evaluation of the pricing
methods aopted by the said Governments and B.P.C. 1In

this context, you should aveid tying the argument toco
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closely to the question whether thare was at any given
time a world market or a world price for phosphate, It
will be sufficijent teo demonstrate that the price
operating was well below the average market price at

various periods,

(3) An assessment of the economic loss suffered by the
Nauruan community as a consequence of development
capital not being available, that is to say., as a
consequence of the absence of an egqguitable return

combined with the absence of an adequate sinking fund."

This Report is in response to that request. Section 1 deals with
the Accountling Methods adopted by the British Phosphate
Commissioners (B.P.C.) and culminates in estimates of the f.o.b.
cost of Nauru phosphate which is equivalent to the "selling
price”™ charged by the B.P.C. to consumers in Australia, New
Zealand and the United Kingdom.

Section 2 deals with the Commercial Price of Nauru Phosphate and
estimates the price that could have been obtained for this
phosphate had it have been sold on the cpen market. The Net Loss
of Earnings (the difference between the commercial price and the

actual "price") is measured in Section 3.

A major problem encountered in this Report, particularly in
Section 1, 1is the Jdifficulty in obtaining reliable Source
Material regarding the operations of the B.P.C. Some very
limited information is available in Annual Reports on Nauru
prepared for the League of Nations and for the United Nations
Trusteeship Council, These reports are available as public
documents. However the most useful sources are the "Confidential
Report and Accounts" prepared annually by the B.P.C. for each of
the Partner Governments. Prior to 1925/26 the Reports were
entitled "petailed Trading Account and Balance Sheet”, A

virtually complete set of these Reports is available for the



period 1920/21 to 1964/65 (with the only omission being for the
years 1949/50 and 1950/51). However the 1951/52 Report does
contain information relating to 1950/51. Apart from these
Confidential Reports I have studied information published
annually by the League of Nations and by the United Rations but
as discussed in Sectionm 1 this information is highly aggregated
and of little real use.

In addition to the Reports referred to in the preceeding
paragraph during the preparation of my evidence in the 1974-75
High Court Actions iniated by Banaban land-owners I had access to
a ctonsiderable volume of correspondence, internal reports etc.
held by the U,K. Government. In some instances (noted in the
source notes to Attachment 1.A) this information was used to
identify Ocean Island f.o.b. costs. Since total combined
Nauru/Ocean I=2land f.o.b. costs are known, it was possible to
derive total Nauru f.o.b. costs by subtracting Ocean Island costs
from the combined total.
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1. 8.P.C. ACCOUNTING METHODS

1.1 INTRODUCTION

The British Phoaphate Commissioners (B.P.C.) were established in
1919 in terms of the Nauru Agreement, 1919. They assumed control
of the assets and operations of the pacific Phosphate Company on
Navru and Ocean Island and were responsible for the mining and
marketing of phosphate rock from these two islanda. The B.P.C.
comprised one Commissioner from each of the Governments of
Australia, New Zealand and the United Kingdom. 'The B.P.C.
reported annually to the three Governments who, through their
individual Commissioners, exercised general overall supervisory

control over the activities of the B.P.C.

The responsibilities of the B.P.C., included the mining, shipping
and marketing of phosphate reock from Nauru and Ocean Island. 1In
addition, from quite early in the operations of the B.P.C., it
acted as agent for the fertilizer manufacturers of Australia and
New Zealand. Under this arrangement the manufacturers notified
the B.P.C of their likely phosphate rock requirements. It was
expected by all parties that Nauru and Ocean Island would be the
main, if not the sole, source cof supply but over time the demand
by manufacturers in the two countries exceeded supplies available
from Nauru and Ocean Island. The B.P.C. therefore imported
phosphate rock from a range of countries in amounts that varied
with total demand and available supplies from Nauru and Ocean

Island.



1.2 ACCQUNTING RECORDS

The financial accounts of the B.P.C. can be viewed as comprising
three levels:

* reports to outside bodies
* reports to the three Governments

* internal accounting records.

Before reviewing these it is necessary to stress that while
mining operaticns on each Island were separate there was a high
degree of integration between Nauru and Ocean Island as far as
shipping {(both export and import), marketing and Head Office
activites are concerned. Thus B.P.C. ships {(ocwned or chartered)
would supply both Nauru and Ocean Island, which are approximately
145 miles apart, on the one voyage. Similarly ships could part-
load phosphate at Ocean Island and complete loading at Nauru (and
vice versa)

From an accounting point of view there were therefore individual
Island costs that could be separately identified and recorded,
and joint costs that reflected "off-island" activities. However,
as will be discussed below, these "off-island" costs are capable

of being allocated back to the respective islands,

(a) Reports to Qutside Bodies

It should also be stressed that the B.P.C. was a highly secretive
body that publically reported the barest minimum of financial
information. As a public body thetve has been a responsibility to
report to Parliament at least in Australia and probably in New
Zealand and tue United Kingdom. Moreover since Nauru was a
League of NHations Mandate Territory and then a United Nations
Trust Territory there was an obligation to repcrt to these

international bodies. However the reports are virtually useless
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TABLE 1.1.

BALANCE SHEET INFORMATION 1IN PUBLIC REPORTS

LIABILITIES

MASSETS

United Kingdom Government
Australian Government
New Zealand Government

Sinking Fund for Redemption
of Capital

Sundry Creditors

Qutstandings

Australian and New Zealand
Phopshate Distribution
Account Balance

Trading Account Balance

Bank Overdraft

Nauru and Ocean 1Island Phosphate
Rights, Buildings and Plant,
Moveable Plant, Mocorings, Ships,
Frechold Property and Investments,
less Provisions for Depreciation
and other charyes in accordance
with Article 11 of the Agreement
of 2nd July 1919.

Sundry Debtors

Stocks of Phosphate in Australia
and New Zealand

Phosphate Cargoes in Transit

Voyages in Progress

Stocks ak Naumu, Ocean Island,
in Transit and Elsewhere

Net Balance at Banks

Cash in Hand

TOTAL LIABILITIES

TOTAL ASSETS

S0URCE :

B.P.C. ANNUAL REPORT




as a source of meaningful information.

Thus the trading account, as published, combines Nauru and COcean
Island and typicaly contains only the following information

TRADING ACCOUNT

f.o.b. cost of phosphate including Phosphate sales and
interest on capital, contribution sundry credits

to a sinking fund for the redemption less freight and

of capital and other changes in insurances etc.

accordance with Article 11 of the

Agreement of the 2nd July 1919.

Government Appropriation Account

TOTAL DEBITS TOTAL CREDITS

The B.P.C. Balance Sheet also combines activities at Nauru and
Ocean Island and typically contains the information given in
Table 1.1. The balance sheet information is very general in
nature and supplies little information regarding the activities
of the B.P.C. In the early years the Reports did not
differentiate between shipmenta from Nauru and shipments from
Ocean Island although this deficiency was remedied in the post-
World War II era.

(b) Reports to the Three Governments

The B.P.C. was more forthceming in confidential annual reports to
the Three Governments. The accounts do not differentiate between
Nautru and Ocean Island (apart from a narrative that describes
capital investment in plant and eguipment at each island and

other matters) and are presented on a combined basis.

The standard form of Detailed Trading Account is typically as

given in Table 1.2, although some variation magy occur from year



269

TABLE 1.2.

THE BRITISH PHOSPHATE COMMISSIONERS

DETAILED TRADING ACCOUNT

F.0.B. COST OF PHOSPHATE

Delivered weight of cargoes shipped

ISLAND WORKING COSTS
ROYALTIES

ADMINISTRATION EXPENSES
INTEREST & SINKING FUND
STAFF BONUS & PROVIDENT FUND
MOORINGS RESERVE FUMD
DEPRECIATION FUND

EXTRA COST OF SPECIAL
SERVICE STEAMERS

DISPOSITION OF SURPLUS

{a) At discretion of Commissioners :-

F.0.B. EQUALISATICN FUND

(b} Subject to approval of
Governments

F.0.B., EQUALISATION FURD

BALANCE FCR YEAR

BALANCE CARRIED FORWARD

SOURCE : B.P.C. CONFIDENTIAL REPORTS

SUNDRY PROFITS

COMMISSION
STEVEDORING

ISLAND TRADE STORES
ISLAND SUNDRY PROFITS

Loss -

DISCOUNT INTEREST
& EXCHMANGE

BALANCE BROUGHT FORWARD
AT 1st July,

ADD -

BALMNCE FOR YEAR ENDED
30th JURE,
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TABLE 1.3.

THE BRITISH PHOSPHMATE COMMISSIQONERS

DETAILED BALANCE SIIEET

LIMABILITIES

CAPITAL ADVANCES

United Kingdom Government
Commonwealth Government

NEW ZEALAND GOVERMMENT

SINKING FUND
for redempticon of Capital

SUNDRY CREDITOQRS

SUNDRY STAFF CREDITORS

STAFF PROVIDENT FUND

Members® Accounts

Reserve

OUTSTANDINGS

GOVERNMENT APPROPRIATION ACCOUNT

ASSETS

PIOSPHATE RIGHTS

. Hauru and Ocean Island

BUILDING

& FIXED PLANT

(Including

expended on approved
Works financed from
Development Fund)

Nauru
Ocean
MOORINGS
Nauru

Ocean

S.5. "TRIONA"™

S.5. "NAURU CHIEF"

INVESTMENTS
(at or below market

value)

Less - RESERVE

MOORINGS

DEPRECINTION
DEVELOPMENT

F.O.B. EQUALISATION
GENERAI, RESERVE
MARINE INSURANCE

TRADING ACCOUNT BALANCE CARRIED FORWARD

SQURCE

SUNDRY D

EBTORS

SUNDRY STAFF DEBTORS
BILLS RECEIVABLE

VOYAGES

IN PROGRESS

PHOSPHATE CARGOES IN

TRANSIT
GOODS 1IN

STOCKS

Nauru
Jcean
Sundry

CASIL AT

TRANSIT

BANXS AND IN HAND

B.P.C. CONFIDENTIAL REPORTS



271

to year. The items "Island Working Costs" and "Royalties" refer
to expenditures incurred on Nauru and Ocean Island while other

items refer to expenditure etc. away from Nauru and Ocean Island.

A single sales price (f.o.b.) is usually shown in the accounts
for both Nauru and Ocean Island phosphate though the Confidential
Reports for 1927/28 and 1928/29 shows that the Nauru f.o.b. price
was 3/- per ton lower than the Qcean Island f.o.b. price in the
years 1926/27, 1927/28, 1928/29 and 1929/30. This undoubtedly
reflects the lower unit costs on Nauru compared to Ocean Island.
These lower units costs are due primarily to the higher tonnages

mined on Nauru. -

A somewhat more detailed balance sheet (See Table 1.3) is also
contained in the Confidential Reports. There is relatively
little difference between Table 1.3 and Table 1.1 as far as
Liabilities are concerned but much more information is provided
on the Asset side of the balance sheet. Of particular interest
is the separate allocation of Buildings and Fixed plant between
Nauru and Ocean Island a a similar allocation for Moorings.
These Confidential Reports refer to the period 1919/20 to
1964/65 but, as noted earlier, copies for the years 1949/50 and
1950/51 have not been able to be leccated. Figures for 1950/51
are given in the Confidential Report for 1951/52.

(c) Internal Accounting Records

It is quite certain that the B.P.C. would have detailed
accounting records for those costs incurred on Nauru and for
those costs incurred on Ocean Island. It is known that there was
a separate Accounts Branch located on Nauru and on Ocean Island
and that the Accountant for each Island compiled accounts

relating to meonies spent on each Island.

It was also reported during meetings between the Nauru Local

Government Council and the Partner Governments in 1966 and in
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1967 that Island costs are recorded for each Island separately
but that jolnt costs {(depreciation, sinking fund, interest, Head
Office expenses etc) are not recorded for each 1Island sepérately
since they are incurred for the B.P.C. as a whole and were not
allocated back to the individual Islands. Actual Island working
costs for Nauru and for Ocean Island are given in a B.pP.C.
internal document for the period 1920/21 to 1953/54. 1t should
be noted that these costs refer to tons of phosphate raised
whereas in the other Repcrts summarised above the tonnage
figures refer to tons of phosphate shipped. The costa refered to
do not include Royalties, payments to the Austalian Government
(for administration costs on Nauru) or to the Government of the
Gilbert and Ellice Islands Coelony (for taxation, Administration
costs on Ocean Island and in the G.E.1.C. generally) etc. and

therefore reflect only the physical mining costs on the two
Islands,

1.3 Rates of Extraction of Phosphate from Nauru and Ocean Island

Statistics on the volumes of rock phosphate shipped from Nauru by

the B.P.C. are given in the Annual Reports and Accounts ¢f the
B.P.C.

Table 1.4 and Chart 1 records the tonnages shipped from Nauru
in each financial year from 1920/21 to 1964/65. As well as the
information on NRauru, data is also preovided on shipﬁents from
Ocean Island, the total for-Nauru plus Ocean Island and the
proportion of the total which came from Nauru,

When the B.P.C. began operations in the early 1920°3s production
on Nauru averaged around 200,000 tons per year and accounted for
about 55% - 60% of the combined volumes from Nauru and Ocean
Island. By the end of the 1920°s total shipments were above
500,000 tones of which Nauru was supplying in excess of 60% or
300,000 tons per year.
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TABLE 1.4
PHOSPHMATE SHIPPED BY B.P.C. FROM RAURU
AND OCEAN ISLANDS
{TNNS)

YEAR

ENDED NAURU GCEAN NAURU PLUS LY
JUNE OCEAN NAURU
1921 200,399 163,076 361,475 55.1
1922 214,019 149,961 363,980 58.8
1923 176,979 134,350 311,329 56.8
1924 261,449 189,475 450,924 58.0
1925 267,196 206,451 473,647 56.4
1926 205,576 187,456 393,032 52.3
1927 336,804 258,021 594,825 56.6
1928 311,401 190,507 501,908 62.0
1929 341,551 233,839 575,390 59.4
1930 296,371 203,085 449,456 65.9
1931 242,926 150,013 329,939 73.6
1932 291,003 143,855 434,858 66.9
1933 438,571 225,979 664,550 66.0
1934 180,802 176,500 556,802 68.4
1935 460,106 234,620 694,726 66.2
1936 507,477 324,370 831,847 61.0
1937 578,714 429,276 1,007,950 57.4
1918 838,945 330,416 1,169,361 71.7
1939 930, 702 297,888 1,228,590 75.8
1940 928,359 315,069 1,243,428 74.7
1941 370,181 255,968 626,149 59.1
1942 54,257 90,197 144,454 37.6
1943 nil nil nil n.a.
1944 nil nil nil n.a.
1945 nil nil nil n.a.
1946 nil nil . nil n.a.
1947 96,473 117,402 213,875 45.1
1940 263,507 205,332 468,839 56.2
1949 680,746 177,078 857,824 79.4
1950 |1,009,266 276,732 1,285,998 78.5
1951 950,774 219,721 1,170,465 81.2
1952 11,061,797 268,358 1,330,155 79.8
1853 11,227,103 292,211 1,519,314 80.8
1954 1,103,726 278,031 1,381,757 79.9
1955 |1,237,236 312,634 1,549,870 79.8
1956 |1,467, 794 301,559 1,771,353 B2.9
1957 11,278,176 300,666 1,578,842 81.0
1858 11,167,180 289,580 1,456, 760 80.1
1959 11,201,138 333,893 1,535,031 78.2
1960 }1,233,087 317,351 1,550,438 79.5
1961 |1,338,681 311,231 1,649,912 81.1
1962 (1,541,652 303,552 1,845,204 83.5
1963 1,606,425 320,267 1,926,692 831.4
1964 |1,653,090 318,849 1,971,933 83.8
1965 |1,688,998 348,953 2,037,951 82.9
1966 |1,525,295 323,799 1,849,094 82.5
1967 |i,906,392 430,485 - 2,342,877 81.4
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Year ended 30 June

: Table 1.4

Chart 1
PHOSPHATE SHIPPED BY B.P.C.
FROM NAURU AND OCEAN ISLAND

—8——  Nauru

1930 1940 1850




275

After overcoming the effects of the Depression of the 1930°s the
level of shipments from Hauru were rapidly expanded and in
1938/39 some 930,000 tonnes were shipped by the B.P.C. Over the
same period shipments from Ocean Island alsoc increased but at a
much slower rate than those from Nauru. The effect was to raise

Nauru’s share of total shipments to arocund 75%.

In 1940/41 and 1941/42 production on both Nauru and Ocean Island
was affected by the War. Production ceased with the Japanese
aoccupation in August 1942 and was not effectively resumed until
1946/47.

It was not until 1949/50 that shipments from Nauru (and Ocean
Island) approached their pre-war levels. For wost of the 19%0's
shipments from WNauru were between 1.1 and 1.3 million tons
annually with a peak of 1.468 million being recorded in 1955/56.
During this decade Nauru supplied abeout 80% of the total B.p.C.

shipmenta from Nauru and Ocean Island.

Shipments from Nauru increased further in the 1960°s reaching a
peak of 1,906 million tons in 1966/67, Production on Ocean
I1sland averaged around 321,000 tons per year between 1960/61 and
1964/65 compared to the 1,566,000 tons per year shipped from
Nauru in the corresponding period. Nauru’s ghare of total
shipments also increased marginally to average 82% for the five
years to 1964/65.

From 1920/21 to 1964/65 the B.P.C. shipped 30.529 millions tons
of rock phosphate from Nauru and 10.078 million tons from QOcean
Island. The comined total of shipments from Nauru and Ocean

Igland amounted to 40.607 million tons.
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1.4 Analysis of B.P.C. f.o.b. Costs

Table 1.5 records B.P.C. f.o.b. costs {per ton shipped) for the
joint Nauruw/Ocean Island Operation. They are taken from the
Confidential Reports of the B.P.C. to each of the Three
Governmentas. It is clear from the Table that in the period
1920/21 to 1940/41, when expressed on a per ton basis, the main
cost items were "Island Working Costs and Royalties” and "Interest
and Sinking Fund Contribution®”. When the volume was 500,000 tons
or lesas these two items were approximately equal but at higher
tonnages"Island Working Costs and Royalties "were around 50% of
total costs. In the period 1946/47 to 1964/65 Izland"Wotking
Costs and Royalties” increased as a proportion of tgtal costs aand

towards the end of the period were around 75% of costs.
The cost items shown in Table 1.5 comprise the following:

Island Working Costs and Royalties: All costs incurred in the

mining and loading of phosphate on Nauru and Ocean Island plus

all payments in the form of Royalties. These latter include
payments to Jaluit Gesselshaft (until 1928/29 as royalties on the
mining rights), payments to the Australian Government (for
Administration costs on Nauru) and to the Government of the
Gilbert and Ellice Islands Colony, and payments to the Nauruan
and Banaban people. It should be stressed that while the B,P.C.
regarded all payments to "outside" bodies (Governments,
landowners etc.,) as "Royalties™, payments to the Nautuan people
formed only a part of what the B.P.C. called "Royalties" (see
Table 3.3 below),

Interest and Sinking Fund Contributions: The B.P.C. paid the

Pattner Governments interest of 6% on the capital subscribed by
the Three Governments and in addition made annual Sinking fund
contributions for the redemption of this capital over the
estimated life of the phosphate deposits, The combined costs

were relatively fixed in abscolute terms gf224,054 pec annum until
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1.5,

TABLE

NAURU/OCEAN ISLAND F.O.B.

COSTS

(shillings/pence per ton shipped)

ISLAND WORK- INTEREST DEPRECIA-~ ADMIN~- QTIHER TCTAL
TONNAGE ING COSTS & & SINK- TION & ISTRATION OVERIEAD F.0.B.
ROYALTIES ING FUND MOORINGS EXPENSES EXPENSES QOSTS
1920/21 363,479 16/8 12/3 2/6 1/1 2/5 34/11
i921/22 363,960 14/11 12/4 2/6 1/3 1/4 32/3
1922/23 311,329 13/10 14/5 2/6 1/7 1/6 33/9
1923/24 450,924 11/6 9/11 2/4 1/- 1/1 25/10
1924/25 473,647 10/- /6 2/4 1/- ~/9 23/7
1925/26 393,01 12/3 11/5 2/4 1/6 ~/11 28/5
1926727 594.8251 9/10 /6 2/5 -/9 -/5 2/~
1927/28 501, 9(n 11/3 a/11 2/5 -/7 ~/11 24/~
1928/29 575,390 10/4 /9 2/5 -/8 -17 21/10
1929/30 449, 450 10/11 9/- 2/3 -/10 -/8 23/8
1920/31 329,939 13/3 11/5 1/5 1/2 -/6 27/9
1931/32 434,858 10/5 10/4 2/5 1/- -/8 24/10
1932/33 664,550 7/10 €/9 1/9 -/9 2/7 20/4
1933/34 556,802 8/- 8/1 2/4 ~-/11 2/9 21/11
1934735 694,726 B/2 6/5 2/4 -/8 2/8 20/4
1935/136 831,847 7/9 5/5S 2/4 -/0 1/5 17/6
1936/37 1,007,990 7/1 a/5 1/11 -/7 1/1 15/1
1937738 |L,169,36] 6/6 3/10 1/11 -/6 -/9 13/5
1938/39 (1,228,590 6/8 3/8 1/8 -/6 /11 1374
1939/40 1.243,428 7/3 3/7 i/8 =-/7 -/5 13/6
1940741 626,149 9/9 /2 2/2 1/2 1/5 21/8
1946/47 213,875 28/5 8/9 5/2 3/5 1/10 47/6
1947/48 468,839 26/3 8/9 2/4 2/1% -/10 41/1
1948/49 851,824 19/3 8/9 2/~ 1/4 2/5 33/9
1949/50 n.a. n.a n.a n.a n.a n.a n.a
1950/51 |1,170,464 21/8 4/5 2/- 1/6 -/6 30/1
1951752 [1,330,15¢ 231/4 4/4 2/- 1/5 -/6 31/8
1952/53 1,519,314 23/6 4/4 2/- 1/5 -/6 31/10
1953/54 [.,381,757 25/6 3/9 3/6 1/7 -/8 a5/~
1954755 (1,549,874 25/ 3/4 473 1/4 -/8 3475
1955/56 (1,771,353 23/7 374 4/1 1/4 -/8 33/3
1956/57 1,578,842 25/8 i/a 3/6 1/9 -/8 34/11
1957/58 {1,456, 76(C 31/4 3/7 A/3 1/10 -/9 _41/9
1958/59 [1,535,031 30/8 3/5 /3 1/11 1/1 41/3
1959/60 {1,550, 430 33/8 3/4 4/3 2/- 1/1 44/4
1960/61 [t,649,917 34/11 31/2 3/4 1/10 -/9 44/ -
1961/62 |[1.845,204 35/3 2/10 2/11 2/1 ~/11 A4/ -
1962/63 1,926,692 36/ 2 2/8 &6/10 2/2 1/5 49/4
1963/64 1,971,939 40/4 2/8 6/2 2/5 1/10 53/5
1964/65 [2,037,951 46/3 2/7 G/2 2/8 5/- 62/8

SOQURCE :

Confidential Reports and Accounts, B.P.C.
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1940/41 and £259,965 per annum from 1952/53 onward). Between
1946/47 and 1951/52 they varied from year to year but averaged
around f 290,000 during this period. Because the amounts were
fixed in absolute terms they fell gquite sharply when expressed on

a per ton basis. This was especially true from 1931/33 on as is
shown in Table 1.5,

Depreciation and Moorings: The accounts provided for a cost

allocation to cover pepreclation and Moorings. The Depreciation
reserve was a normal annual allowance to recover the cost of
plant and equipment over the expected life of the assets. The
Moorings reserve was established teo provide funds as required for
the periodic replacement of mwoorings at MNauru and Ocean Island.
A3 Table 1.5 shows, the cost allocation for these ltems averaged
around 2/~ per ton in the pre-World War 1I period and around 4/-
per ton in the post war period apart from a sharp increase to

over 6/- per ton in the last three years covered by the Table.

Administration Expenses: The costs of B.P.C. administration on

Nauru and Ocean Island were included in Island Working Costs.
Administration Expenses refer to B.P.C. administration costs in
Australia, New Zealand and the United RKingdom. They acre thus
overhead expenses and averaged around 1/~ per ton to 1940/41
followed by an average of nearly 2/- per ton in the post-war
period.

Other Overhead Expenses: These mainly comprise annual payments

to various Reserve Funds other than Depreciation, Moorings and
Sinking Fund. Included {at wvarious times) in these Reserve
Funds were a Development Reserve {to fund future capital
expenditure),an f.o.b. Equalisation reserve (to equalise prices
at all works and in all ports of Australia and New Zealand, to
fund differences between listed prices and actual {.o.b.
prices,and to take account of higher prices paid for phosphate
from sources other than Nauru and Qcean Island)}, a General

Reserve, a Marine Insurance Reserve, a Currency Adjustment
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Reserve, a War Contingencies Reserve and a Ships Replacement
heservel. As Table 1.5 ahows, the cost per ton varied from year
to year but in the post-war period was lower than other cost

items,

The B.P.C. operated essentially as a cost-plus cperation i.e.
prices for phosphate sold by the B.P.C. were set to cover the
coats of extraction, administration, shipment, and of the various
Reserve Funds. Allowance was also made for the cost of imports
of phosphate from sources other than Nauru and Ocean Island.
The general practice of the B.P.C. was to fund operations from
phosphate revenue and, with the exception of one or possibly
several vessels, it did not resort to borrowings. The Resgerve

Funds were used to meet expenditures of a capital nature,

1.5 Analysis of B.P.C. F.,o.b. Costs for Nauru

The B.P.C. has never published separate total f.o.b. costs for
Nauru and Qcean Island. It is known that Island Working Costs
and Royalties were recorded separately for Nauru and Ocean Island
but there is no evidence that allocations were ever made for

costs incurred outside Nauru and Ocean Island.

Puring the course of the British High Court action between the
Banaban people (the landowners of Ocean Island) and the.U.K.
Government in the middle 1970°s I presented evidence on behalf
of the landouners and I adopted allocation procedures to arrive
at estimates of total f.o.b. costs for Ocean Island and Nauru for
the period 1924/25 to 1940/41 and 1946/47 to 1964/65. The
detailed tables produced at that time have been taken back to
1920/2F for the purposes of Lthis Report and are set ocut in
Attachment 1.A, The figures are summarised in Table 1.6 and
Chart 2 which show for MNauru annual tonnage shipped and f.o.b.
costs per ton divided into Island Working Costs and Royalties,
Interest and Sinking Fund Ceontributions, Depreciation and

Moorings,; Administration Expenses and Other Overhead Expenses.
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TRBLE 1.6

NAURU F.O.B. COSTS

N 1Y U 114 v QCEAN ]
ISLAND WORK-{ INTEREST | DEPRECIMA-| ADMIN. QTIIER TOTAL :'S;-N:D
YEMR TONNAGE ING COSTS & & SINK- TION & EXPEHSES |OVERHEAD |F.O.B. COSTS
ROYALTIES ING FUND | MOORINGS EXPENSES |COSTS
1920/21 200,399 19/5 12/3 2/4 1/4 2/5 37/9 31/5%
1921/22 214,019 17/3 12/4 2/2 1/4 1/4 34/6 29/2
1922/23 176,979 16/2 14/5 2/3 1/10 1/6 36/1 30/7
1923/24 261, 449 13/10 9/11 2/1 1/2 1/1 28/- 22/10
1924/25 267,196 12/1 9/6 /2 /3 -/9 25/8 20/11
1925/26 205,576 10/8 11/5 2/4 1/10 ~-/11 27/2 29/9
1926/27 336,804 8/7 1/6 2/3 -/10 ~/5 19/8 22/8
l927/28 311,401 10/3 8/11 2/1 -/ -/11 22/10 25/11
1928/29 341,551 9/1 7/9 2/4 /10 =/7 20/7 23/9
1929/30 296,371 9/0 9/- 2/1 1/~ -/8 22/6 25/5
1930/31 242,926 12/6 11/5 1/% 173 ~/6 26/11 29/1
1931/32 291,003 10/11 10/4 1/11 1/~ -/8 24/8 25/1
1932/33 438,571 7/3 6/9 1/11 -/9 2/7 19/4 22/3
19337134 380,802 e 8/1 1/10 -/10 2/9 21/- 23/11
1934/35 460,106 65/8 6/5 2/- ~-/8 2/8 18/5 23/11
1935/36 507,477 6/8 5/5 2/2 -/9 1/5 16/5 19/4
1936/137 578,714 5/7 4/5 C1/11 -/8 1/1 13/8 16/11
1937/38 838,945 6/1 3/10 1/6 -/6G -/9 12/8 15/6
1938/39 930,702 5/10 /8 1/4 ~/5 -/11 12/1 17/3
1939/40 928,359 6/1 3/7 1/4 ~/6 -/5 11/11 18/-
1940/41 370,181 8/2 7/2 2/2 1/4 1/5 20/3 23/8
1946/47 99,323 28/5 8/9 6/1 3/5 1/10 48/5 46/9
1947/48 265,444 25/3 8/9 2/6 /5 -/10 40/10 41/5
1948/49 679,824 15/1 B/9 1/7 172 2/5 29/- 51/10
1949/50 n.a. n.a n.a n.a n.a n.a n.a n.a
1950/51 951,354 17/5 4/5 1/8 1/2 -/6 25/1 51/11
1951/52 1,061,797 19/5 4/4 1/9 1/2 -/6 27/2 49/4
"1952/53 | 1,227,103 19/7 4/ 4 1/6 1/2 -/6 27/2 51/3
1953/54 11,101,726 19/11 3/9 3/4 1/4 -/ 28/11 59/ 4
1954/55 | 1,237,236 20/8 3/4 4/1 i/1 -/8 29/11 52/1
1955/56 | 1,467,794 19/3 3/4 3/10 /1 ~-/8 28/1 58/3
1956/57 [ 1,278,176 2042 3/4 273 1/5 -/8 28/1 &3/10
1957/58 | 1,167,180 26/ 4 3/7 /6 1/7 -/9 35/9 66/2
1958/59 [ 1,201,138 25/8 /5 3/5 1/9 1/2 35/3 62/10
1959/60 | 1,233,087 2177 3/4 3/7 1/8 1/1 37/2 72/1
1960/61 | 1,338,681 28/5 3/2 2/7 1/6 ~-/9 36/5 76/7
1961/62 | 1,541,652 28/7 2/10 2/3 1/8 -/11 6/3 83/7
1962/63 | 1,606,425 29/- 2/8 6/4 1/9 1/5 41/3 89/11
1963/64 | 1,653,090 33/11 2/8 5/2 1/11 1/10 45/6 94/5
1964/65 | 1,688,998 39/10 2/7 4/7 2/2 a/s 531/6 106/10

SOURCE
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L CHART 2

NAURU F.OB. COSTS
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For comparison purposes, estimated Ocean Island total €.o.b.

costs are also given.

The allocation procedures used are as follows:

1920/21 to 1940/41

The B.P.C. Accounts trecord total Nauru/Ocean Island f.o.b. prices
and f.o.b. costs. From this a Surplus (peficit} is calculated as
the difference between prices and costs, Estimates were made of
f.oc.b, prices for Ocean Island phosphate and were mainly derived
from Export Statistics published in the Reports of the Gilbert
and Ellice Islands Colony. The B.P.C. itself has given separcate
Nauru and Ocean Islands f.o.b. prices for the years 1926/27 to
1929/30 inclusive. The Surplus (Deficit) per ton is assumed to
be applicable equally to Ocean Island and Nauru prices and costs
per ton and from the Ocean Island f.o.b. price the Ocean Island

f.o.b. cost was estimated. Total f.o.b. cosgls were therefore
derived for each island.

Within this total the individual cost components were obtained

from the combined island figures as follows:

Interest and Sinking Fund: Allocation baszsed on tonnage.

Deprecjation and Moorings: Allocation based on share of fixed

assets,

Administration Expenses: Allocated one-third QOcean Island

and two-thirds Nauru which
broadly corresponds to Lthe

overall distribution of tonnages.

Other Overhead Expenses Allocation based on tonnage.

Island Working Cost and Royalties: Obtained as a residual

pbetween total f.o.b. costs and the sum of the above items.

These two components are shown separately in Table 1.8 below. As
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Table 1.8 shows, Royalties as defined by the B.P.C. includes
payments to the Australian Government to meet Government
administration ceosts om Nauru as well as payments to the Jaluit

Ggesselshaft.,

1946/47 to 1964/65

As in the period 1920/21 to 1940/41, the combined Nauru/Ocean
Island figures are taken from the B.P.C. Confidential Reports to

the Three Governments,

The detailed dissection of costs (by type of cost and for each
island separately are as given in Appendix 1.h are estimated as
per the sources given for each year. In general QOcean Island
cests have been identified, in park by information obtained
during the U.K. High Court action —-- the "Bundles" which contain
internal papers of the U.¥K. Colonial Office dealing with Ocean
Island, or by reference to other source such as the Report of
the Technical Advisory Group which reported on B.P.C. operaticns
on Ocean Island {1975). 1In all cases costs for Nauru have been
obtained as the difference between HNauru/Ocean Island combined

costs and costs for Ocean Island.

Tabhle 1.6 shows that apart from thé very early years of
operations of the B.P.C. costs per ton were much lower for Nauru
than for Ocean Island. The main reason for this is the higher
tonnages of phosphate mined on Nauru {see Table 1.4 above). It
is clear from Table 1.6 that during the 1920°s Island Working
Costs and Royalties were, on a tonnage basis, roughly of the same
magnitude as Interest and Sinking Fund Contributions. However
during most of the remainder of the period covered by the Table
Interest and Sinking Fund Contributions fell when expressed on a

per ton basis.

Table 1.6 combines Island Working Costs and Royalties and it is

of interest to separate these two compeonents of costs incurred on
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TABLE 1.7

ADMINISTRATION EXPMENSES AND TOTAL ROYALTY PAYMENTS

TO HAURUANS PAID BY B,.I'.C. OH NAURU

YERR JALULT ADMIN1STRATION ROYALTY PAYMENT TCTAL ROYALTY
ENDED GASSELSCHMFT EXMENSES (to TC MNAURUAN PAYMENT TO
JUNE Aust. Govern.) COMMUNITY NAURU
1921 1/~ -/6 - 1/6
1922 1/- -/6 -/3 1/9
1923 1/~ -/6 -/2 1/9
1924 1/- ~/6 -/3 1/9
1925 1/- /6 -/3 1/9
1926 -/6 -/6 -/3 1/3
1927 -/6 -/6 -/3 1/3
1928 -/6 -/6 ~/7} 1/7%
1929 -/5 -/6 -/7} 1/7
1930 - -/6 -/71 1/14
1931 - -/6 ~/74 1719
1932 - -/ 6 -/7} 1/1}
1933 - -/6 -/8 1/2
1934 - -/6 -/8 1/2
1835 - -/6 -/8 1/2
1936 - -/6 -/B 1/2
1937 - -/6 -/8 1/2
1938 - -/6 -/73 1/1%
1939 - -/ -/8 1/2
1940 - -/6 -/8 1/2
1941 - -/6 -/8 1/2
1942 -~ -/6 -/8 1/2
1943 - - - -
1944 - - - -
1945 - - - -
1946 - - - -
1947 - -/6 -/8 1/2
1948 - -/8 1/1 1/9
1949 - -/10% -/10}% 1/9
1950 - -/9 -/10% 1/74
1951 - 1/73 1/2 2/94
1952 - /7 1/2 2/9
1953 - 2/6 1/3 3/9
1954 - a/-1 1/4% 4/5
1955 - 4/9 /7% 6/4}
1956 - 3/4% 1/6} 4/11
1957 - 3/2 1/5% a/74
1958 - 5/73% 1/64 7/2
1959 - 5/6 3/3 B/9
1960 - 6/ B 2/7% 9/31
1961 - /- /9 10/9
1962 - 6/5 3/51 9/10%
1963 - 6/7 3/8 10/3
1964 - 10/7) 4/1 14/84
1965 - 1/2 4/3 11/5
1966 - 11/3} 17/7 28/104
SOURCE : Information provided by B.P.C. (1920/21 to 1941/42)

Annual Reports on Hauru

(Australian Government)

(1946/47 to 1965/66)
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Nauru. Table 1.7 gives details of payments (per ton) to Jaluit
Gesselshaft, to the Australian Government and to the Nauruvan
community. The Table shows that payments to Jaluit Gesselshaft
terminated at the end of 1928/29 while payménts to the Australian
Government {for Government Administration costs on Nauru) and to
the Nauruan community continued throughout the period covered by
the Table, apart from years affected by World War II. There was
only minimal change in pre-World War II payments to the
Australian Government for administration expenses and in payments
to the Nauruan community. However in the post-World War It
period administration costs rose quite steeply, especially in the
latter years of this period. A much smaller rise occurred in
payments to the Nauruan Community with the major increase not
occurring until 1965/66. These payments increased sharply in
1966/67 and 1967/68 as the B,P.C. paid a full commercial price

for Nauru phosphate.

Payments to the MNauruan community were partly in the form of
direct payments to landowners and partly in the form of payments
to various Trust Funds. The period of operation of these Funds

(prior te the Independence of Nauru in 1968) was as followsa:

FUND PERIOD OF OPERATION
Nauru Royalty Trust Fund 1924 - 1967
Nauru Royalty Trust Fund - fousing 1959 - 1967
Naurvan Landowners Royalty Trust Fund 1928 - 1967
Nauruvan Community Long Term lnvestment Fund 1948 - 1967

The Nauru Royalty Trust Fund was established to provide woney for
the benefit of the Nauruan Community and was the main source of
finance for the Nauru Local Government Council. A separate
Housing Fund was established to be spent on the provision of
Nauruan housing. The Nauruan [Landewners Royalty Trust Fund
contains a portion of the phosphate royalties paid te individual
landowners. The Nauruan Community Long Term Investment Fund was

created to help provide for the economic needs of the Nauruan
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NAURU :

TABLE 1.B

I1SLAND WORKING COSTS

(shillings/pence per ton shipped)

ISLAND WORKING TOTAL ISLAND WORKING
COSTS & ROYALTIES ROYALTIES COSTS TONNAGE

1920/21 19/5 1/6 17/11 200,399
1921/22 17/3 1/9 15/6 214,019
19227213 16/2 1/9 14/5 176,979
1923/24 13/10 i/9 12/1 261,449
1924/25 12/1 1/9 10/4 267,196
1925/26 10/8 1/3 9/5 205,576
1926/27 8/7 1/3 774 336.804
1927/28 10/3 1/73 B/7% 311,401
1928/29 9/1 1/7 7/5 341,5%]
1929/30 9/8 1/1) B/6} 296,371
19307231 12/6 1/14 1174} 242,920
1931/32 10/11 1714 9/9% 291,003
1932/33 7/3 1/2 6/1 438,571
1933/349 /6 1/2 6/4 380,802
1934/35 6/8 1/2 5/6 460,106
1935/36 6/8 1/2 5/6 507,477
1936/37 5/7 1/2 4/5 578,714
1937/38 G/1 1/1% 4/11% 838,945
1938/39 5/10 1/2 /8 930,702
1939740 G/1 1/2 4/11 928,359
1340/41 a/2 1/2 /- 370,181
1946/ 47 28/5 1/2 27/3 96,473
1947/48 25/32 1/9 23/6 263,507
1948/49 15/1 1/9 13/4 680,746
1949/50 n.a. 1/7% n.a. 1,009, 260,
1950/51 17/5 2/9% 14/7% 950,774
1951/52 19/5 2/9 l6/8 1,061,797
1952/53 19/7 3/9 15/10 1,227,103
19531/54 19/11 4/5 15/6 1,103,720
1954/55 20/8 6/fal 14734 1,237,236
1955/56 19/3 4/11 14/4 1,467,794
1956/57 20/2 4/7% 15/6} 1,278,17¢
1957/58 26/4 /2 19/2 1,167,150
1958/59 25/8 8/9 16/11 1,201,134
1959/60 217 9/31% 18/34 1,233,087
1960/61 28/5 16/9 17/8 1,338,681
1961/62 28/7 9/10} 18/8% 1,541,652
1962/63 29/~ 10/3 18/9 1,606,425
1963/64 33731 14/81) 19723 1,653,049¢(
1964/65 39/10 11/5 28/5 1,688,99F
SOURCE : Column (1} - Table 1.6

Column (2) - Table 1.7

Column (3} - Column (1) minus Column {2},

Column {4} ~ Table 1.4. -
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CHART 3 !
NAURU : ISLAND WORKING COSTS
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people when the phosphate rescurces are exhausted.

Having estimated Nauru Island Working Costs and royalties in
Table 1.6 and the level of royalties in Table 1.7 it is possible
in Table 1.8 {(and in chart 3) to arrive at an estimakte of island
working costs per ton of phosphate shipped. During the pre-World
IT1 period 1sland Working Costs fell as tonnage increased making
possible increased economies of scale. There was less scope for
this from 1950 on but the high extraction levels did at least

help to contain the increase in production costs.
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2. THE COMMERCIAL PRICE OF NAURU PHOSPHATE

Nauru phosphate during virtually the whole of the mining of
phosphate by the B.P.C. was sold in Australia and New Zealand at
cost. In terms of the Nauru Agreement, no attempt was made to
sell it at commercial prices in these countries. 1t is therefore
not possible to take the selling price {f.o.b.} in Australia and
New Zealand as any guide to the commercial price of HNauru

phosphate.

It is necessary therefore to take some comparable commercial
prices for application to Nauru phosphate. Before taking such

prices it 13 necessary to take account of twe important factors:
{i} the quality of phosphate; and
(ii) the geographical proximity of poteantial comparable

phosphate sources to NMauru’s potential markets.

2.1. THE QUALITY OF PHOSPHATE

The most important single determinant of quality is the phosphate
content phosphorous pentoxide (b, 0, ) of the deposit but it is
also important to take account of the presence of iron oxide

{Fe, 0,) and alumina oxide (Al, 0,) since a high percentage of
iron and alumina reduces the suitability of the deposit for

fertilizer manufacture.

Table 2.1. gives details of the average P 0, content of
phosphate in the various deposits together with average ( Fe, 0)
and ( Al, O3 ) content. The table is arranged in broad order of
guality and it also shows the average f.o.b. price per ton of
phesphate in 1963 and in 19851 and the volume of phosphate
exported in each of these years. The f.o.b. prices have been
calculated from external trade statistics while the years shown
have been selected because 1963 is close to but prior to the end

of the Makatea deposit and 1951 is a relatively early post-war
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year after immediate post-war dislocations had been overcome.

Unfortunately it was not possible to obtain separate prices for
individual deposits in Morocco, Tunisia and the United Arab
Republic. In the case of Tunisia and the t.A.R. this is not
serious since the deposits are of roughly the same guality. 1In
Morocco the Sidi Daouli deposit is of significantly higher quality
but production only commenced in 1961 and in 1962 accounted for

only 5% of total exports from Morocco.

Table 2.1 clearly shows the relative effect on price of a high P,
O, content and the presence of impurities in the form of iron and
alumina. The only instance where the price appears high in
relation to quality is in Montana in 1950. However costs would
be very high for Montana phosphate since underground mining is
involved. Moreover the phosphate is exported to the Canadian
parent of the mining company for fertilizer manufacture in Canada
and in these circumstances normal pricing procedures may not

operate,

Nauru phosphate has a particularly high Py O, content (38.9%) and
is relatively free of impurities {the combined Fe,; Og and Al, Oj
content is only 0.3%). Tt would therefore attract a commercial
price higher than for any source shown in Table 2.1. However a
conservative estimate would place it as being at least comparable
with the price obtained for Makatea phosphate (36.7% P, 0, and a
combined Fey 0O,/Aly 0, of 1.0%}.

Table 2,2 gives information on f.o.b. prices for Morocco, Makatea
and Senegal that enables a comparison of f.o.b, price per unit of
triphosphate of 1ime (TPL}. TPL is used to indicate the
concentration of calcium phosphate (Ca; PO, in the ore e.g., B0%
TPL ore contains 80% by weight of tricalcium phosphate. P4y O
is used to indicate the phosphorous content of the deposit {(and
of phosphatic fertilizers)., The P, O, content is related to the

TPL content which is egual to P, 0, multiplied by 2.185. Thus



TABLE 2.2.

TORPARISOR OF AVERAGT F.0.B. PEYZE PER UNIT OF TPL

MOROCC MAKAT . SENFOAL
f.0.b. per f.0.b. per f£.0.b per
YEAR f.0.b | £.0.b | TPL | Unit TPL YEAR f.0.b | TPL | Unit TPL | f.o.b | f.0.b | TPL | .Unit TPL
arg/-~ Af- () ; (A pence) Al- | (%) | (A vence) | srg/- | A/- [&9) (4. pence)
1949/50 59/- 73/9 73 12.12¢ 1350 82/7 80 12.39d
1950/51 75/- 93/9 73 15.41d4 | 1951 96/2 80 14.43d
1951/52 100/~ | 125/- 73 20.554 1952 92/101 80 | 11,924
1652/53 93/- | 116/3 73 19.11id 1953 94/2 80 14,134
1953/54 86/~ | l07/% 73 17.674 1954 119/7 80 17.94d
1954/55 87/- | 108/9 73 17.884 1955 119/7 80 17.944
1956 88/~ | 11c0/- 73 18.084d 1958 121/101 80 18.274
1957 82/~ | 10zZ/6 73 16.85d 1957 115/~ 80 17,254
1958 84/~ | 105/- 73 17.26d 1958 115/7 8¢ 17.34d
1959 78/= | 107/6 73 16.03d 1959 124/~ a0 18.60d
1960 80/~ | 100/- 73 16.44d 1960 123/~ 30 18.45d 97/= 1121/3 |82.5 177644
1961 7/= 96/3 73 15.82d 1961 12472 80 18.63d 97/~ [121/3 82.5 i7.64d
1962 17/ 96/3 73 15.82d 1962 125/~ 80 18,75d 96/- |120/- |82.3 17.454
19463 100/~ 73 16.44d 1963 123/- 80 18.454 124/~ 82.5 18.04d
1964 lo4/- 73 17.10d 1964 116/%9i 80 17.52d 124/- 82.5 k 18.044

. SOURCE: TPL (Triphesphate of Lime) content from A World Survey of Phosphate Depesits - 2nd Editioen
1964 (British Sulphur Corporation). TPL = 2.185 P05 content

MORQCCO:f.o.b. (sterling) 1949/50 to 1954/55 - Bundle 42-67
1956 to 1962 - Bundle 43-136
f.o.b. (Australia) 1963 and 1964 - Derived from Ststistics published in U.N. Yearbook
of Internatiocnal Trade Statistices

MAKATEA:f.o0.b. (Australia)Derived from informaction supplied by Service des Douanes, Tahiti a8 amended !
' B.P.C. Sources,
SENEGAL:1960C to 1964 as for Merocco

6¢
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Makatea phosphate has a P, O, content of 36.7% which equals 80%
TPL.

Because of the difficulty in obtaining reliable price information
the table covers only a limited period of time and the major
compariscon is only between Morocco and Makatea since these are
the only countries for which data is avallable extending over 15
yeara. However Morocce is a very large sxporter of phosphate
rock and Morocco phosphate is shipped to a large number of
countries though of course its major markets are to be found in
Europe. The United States is also a large exporter of phosphate
(from Florida )but it is difficult to obtain adeguate price
information, especially on an f.o.b. or f.a.s. basis. Some price
data 1s avallable on an ex-mine basis but transportation costs to
the port of shipment are high and inadequate data ia available to
enable the ex-mine prices to be converted to f.o.b. or f.a.s.
prices. Moreover Florida pheosphate is sold in a variety of
grades and while average f.o.b. prices can be deduced from
external trade statistics it is not possible to relate these to

the grade of phosphate, which is the whole purpose of this study.

The figures of f.o.b. per unit of TPL given in Table 2.2. show
that there is a broad similarity between the sources of supply
guoted in the table., 0f course the correspondence is not exact
since there are other factors affecting f.o.b. prices.
Nevertheless there is sgufficient similarity between the figures
to show that the TPL content is an important determinant of

price.

2.2. GEOGRAPHICAL PROXIMITY

Phosphate is a bulky substance and freight rates are high inr
relation to its value. Hence most importers tend to purchase
phosphate from their nearest supplier so as to minimise freight

costs.
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In some lnstances a major importer, such as Japan, may follow a
policy of diversifying its purchases and obtain 1ts phosphate
from a wide variety of sources. Morocco, a very large exborter

of phosaphate rock, has for many years sold to customers all over
the world.

buring the period under review, Australia and New Zealand
obtalned the bulk of their supplles from Nauru:; Ocean Island and
Christmas Island. Phogphate has however been imported from

Makatea, Florida, Morocco, Togoland, Senegal, Egypt etc.

The nature of the market is therefore that a supplier would look
first to the nearest geographical market and then move further
afield as the need {(and opportunity) arcase. Most suppliers do
not like to be dependent on one market alone and hence attempt to
diversify their markets. Thus when the Nauru Phosphate
Corporation was established it deliberately undertook sales to

markets other than Australia and NHew Zealand.

Nauru’s principal potential markets have always been Australia,
New Zealand and Japan. In fact, relatively little phosphate has
been sold to Japan during the period when the B.pP.C. operated the
phosphate industry on Nauru but that has largely resulted from
the absence of a commercial market by reason of Lthe Nauru
Agreement.

2.3 MAKATEA AS A COMPARABLE

Apart from the fact that the Makatea deposit is, like the Nauru
deposit, a high gquality phosphate {though not as high as Nawuru
phosphate) freight rates from Makatea would be broadly similar to
{though slightly higher than} freight rates from Nauru to markets
in Australia and New Zealand and to possible markets in Japan.
The geographic proximity of Nauru and Makatea reinforces the
conclusion that Nauru phosphate, if sold at commercial prices

would have, at the very least, attracted the same price as did
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Makatea phosphate.

The use of Makatea prices as the measure of the commercial value
of Nauru phosphate can be supported also by reference to the
pricing of Nauru phosphate in the middle nineteen-sixties.
puring negotiations in 1965 and 1966 with the Partner Governments
of Ausgtralia, New Zealand and the United Kingdom the
representativeas of the Nauru Local Government Council argued that
the c¢ommerclal worth of their phosphate was the same as the price
at which Makatea phosphate was sold. This was finally accepted
by the Partner Governments and the Makatea price was used to

determine the commercial selling price of Nauru phosphate.

2.4 MAKATEA PHOSPHATE PRICES - 1920 TO 1943

There are basically two available sources for pre war Makatea
prices - the prices paid by the B.P.C. for Makatea phosphate
imported inte Australia and New Zealand and export statistics

compiled by the Government of French Polynesia.

The B.P.C. figures are undoubtedly reliable. 1t is best,
therefore, to atart with them. Phosphate was imported by the
B.P.C. into Australia and New Zealand in the years 1925/26 to
1933/34 and 1941/42 to 1944/45. From B.P.C. voyage statements,
Makatea contracts, etc. it is clear that the Makatea price in
1927/28 and in 1928/29 was stg 32/6d. Prices then eased to stg
32/- by 1931/32 and remained at that level in 1934/35. 1t also
is clear from B.P.C. sources that when the B.P.C. recommenced
purchasing Makatea phosphate in 1941 or 1942, the price was stg
29/6d rising to stg 37/%d in 1%44/45.

A second socurce is data published by Service des Douanes,
Polynesie Francaise. The relevant statistics on Total Exports of
Phosphate from Makatea from 1919/20 to 1965/66 and given in Table
2.3. Table 2.4 provides data on Exports of Phosphate from

Makatea to Australia.



1920
1921
1922
1923
1924
1925
1926
1927
1928
1929
k930
1931
1932
1933
1934
1935
1936
1937
1938
1939
1940
1941
1942
1943
1944
1945
1946
1947
1948
1949
1950
1951
1952
1953
1954
1955
1956
1957
1958
1959
1960
1961
1962
1963
1964
1965
1966

296

TABDLE 2.3.
MAKATEA: TOTAL EXPORTS OF PUHOSPIIATE
EXCIANGE AVERAGE AVERAGE
VALEUR RATE T VALUE PO1DS QUANTITY PRICE PRICE
{'000 ¥Cr) | (FCP per LN (00 ko) (tons) (FCF per ZA per
A) tonne) ton)
652 25.225 25,847 326,159 32,101 70.0 0.79
1,191 25.225 47,215 595,667 58,625 20.0 ©.81
2,854 25.225 113,141 713,512 70,224 40.0 1.61
2,969 25.225 117,700 742,298 73,057 40.0 1,61
3,636 25.225 144,141 896,112 88,196 40.6 1.63
3,577 25.225 141,803 810,613 79,781 44.1 1.78
5,649 25.225 223,943 | 1,271,770 125,168 46,4 1.79
5.969 25.225 236,629 | 1,356,667 133,524 44.0 1.77
6,015 25,225 238,453 | 1,363,060 134,153 44,1 1.78
11,206 25.225 444,239 | 2,519,144 247,936 44.5 1.79
7.570 25.225 300,098 | 1,720,596 169,342 44,0 1.77
4,860 25.225 192,665 { 1,104,324 108,688 44.0 1.77
5,308 25.225 210,425 | 1,206,494 118,744 46,0 1.77
3,478 25.225 137,878 790,448 17,797 44,0 1.77
3,409 25.225 135,143 774,700 76,247 44.0 1.77
7.876 25.225 312,230 | 1,303,524 128,294 60.4 1.43
7.906 27.349 289,078 | 1,235,456 121,595 64.0 2.38
10,443 36.072 289,504 | 1,631,696 160,593 64.0 1.80
7,181 42.034 170,838 | 1,129,492 111,165 63.6 1.54
10,286 60.081 171,202 | 1,606,802 158,142 64.0 1.08
17,222 69.898 246,388 | 1,731,772 170,442 99.4 1.45
46,643 141.0 330,801 | 1,922,574 189,220 147.6 1.75
40,853 14).0 289,738 | 1,656,182 163,002 246.7 1.78
48,535 141.0 364,220 | 1,978,353 194,711t 265.3 L.17
56,721 157.5 360,133 | 2,033,020 200,091 279.0 1.8¢
83,423 15%9.0 524,673 | 2,317,242 228,064 360.0 1.30
83,519 159.0 525,277 | 2,317,954 228,135 360.3 2.30
120,89¢ 159.0 760,352 | 2,081,164 205,026 580.3 3.71
99,533 159.0 625,994 | 1,831,035 180,212 543.6 3.47
127,558 159.0 802,252 | 2,395,322 235,749 532.5 3.40
(146,891) 141.8 (1.035,902) {(2,548,260) | (250,801) (576.4) 4.1
152,661 141.8 1,076,594 | 2,272,583 223,669 671.8 4.81
136,040 139.5 975,197 | 2,135,652 210,192 637.0 4,64
157,702 138.8 1,136,182 | 2 449,373 261,069 643.8 4.71
186,587 138.6 1,346,227 | 2,288,947 225,280 815.2 5.98
184,854 138.6 1,331,797 | 2,261,802 222,608 817.3 5.98
219,943 138.6 1,586,890 | 2,649,256 260,742 830.2 6.09
264,672 14%.0 1,776,322 | 3,140,613 309,101 842.7 5.7%
292,712 166.4 1,759,206 | 3,092,541 304,370 966.6 5.78
370,130 195.4 1,894,217 | 3,105,832 305,678 1191.7 6.70
447,991 196.0 2,285,668 | 3,774,623 371,501 1186.8 6.15
441,702 196.0 2,253,582 | 3,687,840 .| 362,960 1197.7 6.21
393,584 196.0 2,008,082 | 3,267,345 321,574 1204.6 6.25
381,016 196.0 1,943,959 | 3,212,474 316,174 1186.1 6.15
421,090 196.0 2,148,618 | 3,741,167 368,208 1125.6 5.864
369,486 196.0 1,885,133 1 3,186,197 313,588 1159.7 6.01
245,635 196.0 1,253,240 | 2,001,133 196,953 1227.5 6.36
SOURCE: valeur and Poids: Statistics supplied by Service des Douanes, Tolynesie
Francaise

Exchange Rates:

NOT=!:

1920 to 1935 —- old gold franc par value

1936 to 1940 - based on changes in the gold content of franc

1941 to 1945 - derived from Wartime exchange rates franc/sterlin)

1946 and 1947 ~ rate assumed unchanged at 159 FCT to KA
1948 to 1966 - rates supplied by Recerve Bank of Australia

1950 figures from Facific Islands Yearbook
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TABLE 2.4 I

MAKATEA: EXPORTS TO AUSTRALIA

EXCIANGE [ AVERAGE AVERAGE
VALEUR RATE " VALVE roips QUANTITY PRICE PRICE
(1000 FCP) (FCP per (Z A) {'00 KG) {tons) (FCP per A per
£A) tonne} ton)
1920 . .
1921 . ..
1922 - ..
1923 . .-
1924 .- .
1925 .- ..
1926 945(a) 25.225 37,463 214,884(a) 21,149 . £6.0 1.77
1927 634(a) 25.225 25,134 144 ,069(a} 14,179 44.0 1.77
1928 1,992(a) 25.225 78,969 452,628(a) | 44,548 44.0 1.77
1929 5,918 25.215 234,607 1,312,646 129,191 45.1 1.82
1930 4,169 25.225 165,272 947,420 93,246 44.0 1.77
1931 1,985 25.225 78,691 451,104 44,398 46.0 1.77
1932 1,819 25.225 72,111 413,506 40,698 44.0 1.77
1933 1,160 25.225 45,986 263,652 25,949 46,0 1.77
1934 282 25.225 11,179 64,008 6,300 44.1 1.77
1935 .. .
1936 .. )
1937 ‘e ..
1938 .. e
1939 ‘e .s
1940 .. ..
1941 .s . e
1942 | 15,574 141.0 110,454 632,968 62,297 246.0 1.77
1943 | 12,937 141.0 91,752 528,826 52,047 264.6 1.76
1944 10,247 157.5 65,060 167,284 36,148 279.0 1.80
1945 | 15,472 159.0 97,308 429,768 42,298 360.0 2.30
1946 3,402 159.0 21,396 94,428 9,294 360.3 2.30
1947 5,433 159.0 34,170 97,536 9,600 557.0 3.56
1948 18,057 159.0 113,566 367,995 36,218 490.7 3.14
1949 5,341 159.0 33,591 99,568 9,800 536.4 3.43
1950 . ..
1951 .. ..
1952 .e .-
1953 - .e
1954 . ‘e
1955 - _ ..
1956 . ..
1957 ‘e .
1958 19,429 166. 4 116, 761 205,435 20,219 945.7 5.717
1959 e ' ..
1960 13,341 196.0 68,066 111,760 10,999 1193.7 6.19
1961 . ..
1962 | 13,528 195.4 69,232 | 112,269 11,050 1205.0 6.27
1963 .o .
1964 . .
1965 .
1966

SOURCE: Valeur and Poids: Statistice supplied by Service des Douanes, Polynesie
Francaise

Exchange Rates: 1926 to 1934 - old gold franc par value
1942 to 1945 - derived from Wartime exchange rates froasc/sterling

1946 and 1947 -~ rate assumed unchanged at 15% FCP to LA
1948 to 1966 - rates supplied by Reserve Bank of Australia

(a) Includes exports to New Zealand
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Although the figures given in these Tables are derived from
Government sources there ace special problems of interpretation,
particularly in some of the pre-World War 1I years. Makatea
phoaphate was generally priced in pounds sterling but -the export
statistics are expressed in local French Polynesian francs. For
the period 1919/20 to 1934 the old gold standard rate of ¥ Al:
25.225 gold francae has been used in the conversions in Tables 2.3
and 2.4. In fact in June 1928 the 0ld gold franc was converted
into new francg and the rate 1 old gold franc = 4.925 new frapcs,
However to use this makes nonsense of the conversions given in
the Tables and it must be assumed that the export statistics are
based on the 0l1d gold franc. The conversions from 1936 to 1940
have been based on changes in the gold content of the franc while
from 1941 to 1945 they were derived from Wartime exchange rates
franc/sterling.

It will be seen from Table 2.5 that there are some differences
between B.P.C. statistics and those derived from Makatea export
data. Apart from several individual years the differences are
not unduly alarming reflecting, as they undoubtedly do, the
effect of changing exchange rates, particularly in the period
1938 to 1940.

The "Ceonsolidated Estimate™ in Table 2.5 refers to the "best
estimate” of the Makatea price during the period covered in the
Table. From 1920/21 to 1924/25 the total phosphate export price
from Makatea is used. In 1925/26 and 1926/27 the export price to
Australia is adopted. PFrom 1927/28 to 1934/35 {and again in
1942/43) the B.P.C. price is considered the most reliable.
Between 1935/36 and 1941/42 the B.P.C. price is assumed constant

at sty 29/6d. This assumption was made because of the severe
exchange rate problems involved when working with French
Colonial Pacific francs. There may well have been some variation

but this is likely to have been minor.
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TABLE 2.5.

MAKATEA PRICE : 1920/21 TO 1%42/43

{A/- f.o0.b.)
BPC PRICES FRENCH POLYNESIMA CUSTOMS STATISTICS COMSOLIDATED
ESTIMATE
TOTAL EXPORTS |EXPORTS TO AUSTRALIA

1920/21 16/2 16/2
1921/22 32/2 32/2
1922/23 32/2 32/2
1923/24 32/7 32/7
1924/25 3z2/1 32/7
1925/26 35/10 35/5 35/5
1926/27 35/5 35/5 35/5 °
1927/28 32/8 25/7 26/4 32/8
1928/29 32/10 35/10 35/5 32/10
1929/30 32/9 35/5 35/5 32/9
1920/31 37/6 35/5 35/5 37/6
1931/32 40/10 35/5 35/5 40/10
1932/33 40/2 35/5 35/% 40/2
1933/34 40/2 35/5 35/5 40/2
1934/35 40/2 48/7 40/2
1935/36 471/7 /-
1936/37 36/- 31/~
1937/38 30/10 37/-
1938/39 21/7 37/-
1939/ 40 29/ - 31/~
1940/41 35/ 37/~
1941/42 35/7 35/5 31/~
1942/43 37/- 35/5 35/2 37/-
SOURCE : Column (1) - B.P.C. Sources

Columns (2)
Columns (4)

and {3) - Tables 2.3 and 2.4

- Column (2} to 1924/25, Column

(3) to 1926/27

Column (1} to 1934/35, prices assumed constant

to 1941/42 at ! 37/-
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2.5 MAKATEA PRICES 1946 TO 1966

The position in the period 1946 to 1966 i3 much more straight-
forward as far as determining the Makatea price. Information is
available from B.P.C. sources for the years 1946/47 to 1950/51,
1955/56 to 1957/58 and 1959/60. Makatea export statistics cover
the whole period and there 1is no exchange rate preoblem as
exchange rates between the Australian pound and the French
Colonial Paclfic franc are readily available from the Reserve
Bank of Australia., These rates have been used in Tables 2.3 and
2.4 to convert the post-War export statistiecs into Australian

currency.

A comparision between the B.P.C. price information and unit
values derived from French Polynesian export statistics is given
in Table 2.6. The Table shows that B.P.C. prices are reasonably
close to the export unit values thought in mest instances they

are somewhat higher than these values.

A consolidated estimate of the Makatea export price for phosphate
in the period 1946/47 to 1964/65 is given in Table 2.7.
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TABLE 2.6

"COMPARISON BETWEEN B.P.C. PRICES FOR MAKATEA PIHOSTHATE AND
EXPORT FRICES FROM FRENCH POLYNESIA CUSTOMS STATISTICS : 1942/41 to 1964/65

(Af— per ton - {.0.b.)

B.P.C. PRICES FRENCI POLYNESIA CUSTOMS STATISTICS
TOTAL EXPORTS EXPORTS TO AUSTRALIA

YEAR
194243 rl- 3575 35/4

1943/44 44 /10 35/9 s/

1944 745 4715 41/- : 41/~

1945746 55/7 a6 /- 46/-

1946/47 64/5 60/1 5817

1947/48 68/5 71/10 67/-

1948/49 71/10 68/10 65/8

1949750 70/6 7515

1950/51 83/2 B9/6

1951 /52 94/6

1952753 . 9376

1953/54 106/11

1954/55 119/7

1955/56 126/11 120/8

1956/57 12572 118/5

1957/58 121/7 115/4 115/5

1958759 119/7

1959 /60 12441 123/6 123710
1960/61 Lo 12377 123/10
1961762 12477 12575

1962763 124/~ 12575

19637164 . 119710

1964 /65 : 118/5

SOURCE: B.P.C., Prices: B.P.C. Sources (Voyage statements, Annual Accounts or
Correspondence) .

French Polynesia Export Statistics (Tables 3 and 4}, average of
calendar yecars.
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TABLE 2.7

Estimated prices for Makates Phoaphate — 1946/47 to 1964/65

(Ads per ton - £ o b)

, Makater
Year Price
1946-1947 64/5 (a)
1947-1948 68/5 (a)
1948-1949 71/20(a)
1949-1950 70/6 (a}
1950-1951 83/2 (a)
1951-1952 94/6 (b)
1952-1953 93/6 (v}
1953-1954 106/11(n}
1954-1955 119/7 (b)
1955-1956 126/11(a)
1956-1957 125/2 {(a)
1957-1958 121/7 (a)
1958-1959 119/7 (b)
1959-1960 124/1 {a)
1960-1961 123/7 (b)
1961-1962 124/7 (b)
1962-19613 124/~ (b)
1963-1964 119/10(b)
1964-1965 118/5 (v)

Note: (a) From BIC- sources

{b) From French Polynesian export statistics
(avernge of calendar yenru)
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3. CALCULATION OF NET LOSS OF EARNINGS

In Section ]l of this Report estimates were made of the total cost
of extracting Nauru phosphate including an allowance for off-
{sland and overhead costs. These costs included a rceturn of 6%
on capital subscribed by the Partner Governments together with a
Sinking Fund contribution. In terms of the Nauru Agreement of
1919 the B.P.C. 80ld Nauru phosphate to the Governments at the

cost of extraction as defined above,

Section 2 of this Report considers the f.o.b. price that could be
obtained for Wauru phosphate if it were s0ld on the open market
and the conclusion i3 reached that it would sell for at least the

Makatea price.

In this Section the actual selling value of Nauru phosphate is
subtracted from the estimated commerc¢ial value of Nauru phesphate
to arrive at a calculation of the net loss of earnings as a

result of the under-pricing of this phosphate.

The relevant calculations are given in Table 3.1. Column (1)
gives the annual tonnage figures for Nauru. The c¢commercial price
{from Section 2) is given in Column {(2) and the resulting fiqures
of commercial value are cobtained in Column {3). Column {(4) gives
the estimated f.o.b. costs {(and hence the Nauru selling price)
and the B.P.C. sales value (Column 5). The Net Losas of Earnings
1s shown on an annual basis in Column {6) and is cumulated in
Column (7). The annual commercial price for Hauru phosphate and
Nauru f.o.b. coasts are shown in Chart 4. The difference between
the two lines represents the annual loss of earnings as a result

of under-pricing Nauru phosphate.

The table shows that over the period as a whole there was a net

logas of earnings of 3’91_0 million as a result of the pricing



NET LOSS OF EARNINGS THROUGH UNDER-PRICING OF NAURU PHOSPUATE

TABLE 3.1.

COMMERCIAL | COMMERCIAL NAURU B.P.C. EST. NET LOSS OF EARNINGS
PRICE FOR | VALUE NAURU F.O.D. SALES VALUE
YEAR TOHNAGE HNAURU PHOSPHATE COSTs ANNMUAL CUMULATIVE
PHOSPHATE
shillings/ . khitlings/ . . "
pence ﬁ’ 000 pence L§ 000} S‘ 000) W 000}
1920/21 200,399 16/2 162 37/9 378 216 ~216
1921/22 214,019 32/2 344 34/6 369 - 25 241
1922/23 176,979 32/2 205 36/1 319 -~ 34 =275
1921/24 261,449 32/7 426 28/ - 366 60 -21%
1924/25 267,196 32/7 435 25/8 343 92 ~123
1925/26 205,576 35/5 364 2772 279 85 ~ 38
1926/27 336,804 35/5 596 19/8 331 265 227
1927/28 311,401 32/8 509 22/10 356 153 380
1928/29 341,551 3z2/10 561 20/7 352 209 589
1929/30 296,371 32/9 485 22/6 333 152 741
1930/31 242,926 37/6 455 26/11 327 128 869
1931/32 291,003 40/10 594 24/8 159 235 1,104
1932/33 438,571 40/2 BRI 19/4 424 457 1,561
1933/34 380,802 40/2 765 21/~ 400 365 1,962
1934/35 460,106 40/2 924 18/5 424 500 2,462
1935/3¢6 507,477 ar/- 9139 16/5 417 522 2,984
1936/137 578,714 37/- 1,071 13/8 395 676 3,660
1937/38 838,945 37/- 1,552 12/8 531 1,021 1,681
1938/39 930,702 /- 1,722 12/1 562 1,160 5,841
1939/40| 928,359 37/- 1,714 11/11 553 1,161 7,002
1940/41 370,181 37/- 65 20/3 375 310 7,312
1946/47 99,323 64/5 320 48/5 240 B8O 7,392
1947/48 265,444 68/5 908 40/10 542 66 7,758
1948/ 49 679,824 71/10 2,442 29/- 986 1,456 9,214
1949/50 810,000 79/6 2,855 27/ - 1,094 1,761 10,975
1950/51| 951,354 B3/2 3,956 25/1 1,193 2,763 12,738
1951/52|1,061,797 94/6 5,017 27/2 1,442 3,575 17,313
1952/53]1,227,103 91/6 5,737 27/2 1,667 4,070 21,383
1953/5411,103,726 106411 5,900 28/11 1,596 4,304 25,687
1954/55(1,237,236 119/7 7,396 29/11 1,851 S, 545 31,232
1955/56 (1,467,794 126/11 9,314 28/1 2,061 7,253 38,485
1956/57(1,278,176 125/2 7,999 28/1 1,795 6,204 44,689
1957/5811,167, 180 121/7 7,095 35/9 2,086 5,009 49,698
1958/59|1,201,138 119/7 7,182 35/3 2,117 5,065 54,761
1959/60|1,233,087 124/1 7,650 37/2 2,292 5,358 60,121
1960/61 (1,338,681 12377 8,272 i6/5 2,439 5,834 65,955
1961/62{1,541,652 | 124/7 9,603 36/3 2,794 6,609 72,764
1962/63|1,606,425 124/~ 9,960 41/3 3,313 6,647 79,411
1963/64)1,653,090 119/10 9,905 45/6 3,761 6,144 85,555
1964/6511,6B8,998 118/5 10,000 53/6 4,518 5,482 91,037
SOQURCE : Column 1 Talkle 1.6 Column 5 - Columnn (1) x Column (4)
Column 2 Tables 2.5 and 2.7 Colum 6 - Column (2) minus Column (5)
Column 3 Column (1) x Column (2} Column 7 -~ from Column {6)
Column 4 - Table 1.6 1949/50 estimated.
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CHART 4

NET LOSS OF EARNINGS THROUGH UNDER—PRICING OF NAURU PHOSPHATE
Al PER TON
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policy of the B.P.C.

This shortfall cccurred as a result of selling Nauru phosphate
for less than it was worth. The'{ 91.0 million Adid not therefore
end up in the pockets of either the B,P.C or the Partner
Government but was "distributed”™ as an implicit subsidy teo
farmers in Australia (mainly), New Zealand and the United Kingdom
{to a very minor extent).

Nauru phosphate could have been sold at a commercial price in
Australia, New Zealand and the United Kingdom during the whole
period covered by Table 3.1. Theoretically the “"surplus" of
1-91.0 million could have been distributed between the B.p.C. (as
the mining operator) and the Nauruan community (as landowners}).
In fact the Partner Governments limited the profit-making of the
B.P.C. to a return of 6% on subscribed capital plus a Sinking

Fund Contribution, both of which items wvere already included in
costs.

The whele of the £91.0 million could therefore have been paid to
the Nauruan community which would have allowed the community to
have faced Independence with much higher financial reserves than
was the case, The Nauruan community could, with prudent
investments, have increased that sum quite substantially over the
years. Since the Partner Governments regarded a 6% profit rate
as being reasonably this fiqure has been used in Table 3.2 which
assumes that the "shortfall™ was invested annually to earn 6%.
The figures in Column (3) of the Table are derived by taking the
cumulative net loss (including interest) at the statrt of the
financial year, adding 50% of the loss during the year and
calculating interest at 6%.

Table 3.2 shows that if invested in this manner the Nauruan
community would have accumulated an additional £ 172.6 million by
the end of 1964/65. Such an amount (which would have been even

larger by Independence in January 1968) would have placed the new
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TABLE 3.2

NET LOSS OF EARNINGS TilROUGIH UNDER-TRICING OF NAURU PUQSPHATE

ADJUSTED RY JTHNCLUSION OF 6% INTEREST

NET LOSS OF EARMNINGS

CUMULATIVE LOSS OF

ERRNINGS
ANNUAL CUMULATIVE INCILUDING 6% INTEREST
YEAR # ' 000) (£ 1000) (£ ' 000}
{1) {2) (3)

1920/21 -216 -216 -216
1921/22 - 25 -241 -241
1922/23 - 34 -27% -25%
1923724 60 ~215 -215
1924/2% 92 -123 -123
1925/26 85 - 39 - 38
1926/27 265 227 241
1927/28 153 380 118
1928/29 209 589 665
1929730 152 741 866
1930/31 128 BGY 1,054
1931732 235 1,104 1,366
1932/33 457 1,561 1,932
1933/34 3G5 1,962 2,435
1934/35 500 2,462 3,111
1935/36 522 2,984 3,851
1936/37 676 3,660 4,799
1937/38 1,021 4,601 6,169
1938/39 1,160 5,841 7,769
1939/40 1,101 7,002 9,466
1940/4) 310 7,312 10,362
1946/47 BO 7,392 14,784
1947/48 366 7,7%8 16,0%9
1948/49 1,456 9,214 1R, 566
1949/50 1,761 10,975 21,547
1950/51 2,763 12,730 25,769
1951/52 3,575 17,313 3%,105
1952/53 4,070 21,383 37,285
1953/54 4,304 25,687 44,085
1954/55 5,545 31,232 52,607
1955/56 7,253 38,185 63,452
1956/57 6,204 14,689 73,835
1957/58 5,009 19,698 83,575
1958/59 5,065 54,763 93,958
1959/60 5,358 GO, 121 105,275
1960/61 5,834 65,4955 117,776
1961/62 6,809 72,764 132,060
1962/63 6,647 7,401 147,029
1963/64 6,144 85,555 162,363
1964/65 5,482 91,037 177,916

S l__ -

Source: Columns (1) and (1) - Table 3.1

Column {3}

Inclusion of 6% interest earnings

on cumulative figure for preceding year.
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Republic of Nauru in a much better position to cope with economic
development projects In its early years and to have a much larger
sum available to finance economic activity when the phosphate
deposit Is exhausted. It would also provide for a significant
degree of rehabilitation on land mined by the B.P.C. on behalf of
the Partner Covernments. As it is, the actual cost of
rehabilitating this land could well ce¢xceed the funds
theoretically available from mining during the period when Nauru
phosphate was so0ld for less than the commercial price because of

the impact of inflation on rehabilitation costs.

Prior to the discovery of phosphate Nauru was essentially a fish-
and-coconut economy. No agriculture was possible on a scale that
permitted any worhtwhile variation in diet and as time progress
after the establisbment of the mining industry the Nauruan
population became dependent on a European-type diet, Virtually
all foodstuffs are imported at significant cost and even water is

imported.

Financial pressures have resulted in overseas borrowing to
finance essential Government expenditures and, twenty two years
after Independence a growing shortage of housing has emerged.
Access to the funds that would have been generated by the sale of
phosphate at commercial prices would have avoided many of these
problems and enabled the Nauruan people to face the future with

greater confidence than is curvently possible.

Table 3.3, shows the absolute amounts that were paid to Jaluit
Gesselschaft, to the Australian Government {for administration
expenses) and to the Nauruan community during the perieod 1920/21

to 1964/65. The major payments are shown in Chart 5. The total
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amount of these payments during this period was as follows

£ ‘o000
Jaluit Gesselschaflt 84
Australian Government 5610
Nauruan Community 2860
8554

The total payments made by the B.P.C. amounts to £8.6 million
whereas the direct benefit to consumers of Nauru phosphate
amounted te § 91.0 million. The amount lost by the Naurvan
community was'£172.6 million 1f account is taken of potential

interest earnings of 6% per annum.
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I'ABLE 3.3.

MOMINISTRATIOH EAPENSES ARD TOTAL ROYALTY PAYMENTS
TO _NAURUANS PAID BY B.P.C. OH NAURD

A ooo
YEAR JALUIT ADMINISTRATION ROYALTY DPAYMENT TOTAL. ROYALTY
EHDED GESSELSCHMAFT EXPENSES (to TO NAURUAN PAYMEHT 1T0O
JUHE Aust. Govern.) COMMUNITY HNAURU
1921 10 5 - 15
1922 11 5 k| 12
1923 9 4 2 15
1924 13 7 3 23
1925 13 7 3 23
1926 5 5 3 13
1927 8 9 4 21
1928 2} 8 10 26
1929 7 9 11 27
1930 - 7 9 16
1931 - G 8 14
1932 - 7 9 16
1533 - 11 15 26
1934 - 10 13 21
1935 - 12 15 27
1936 - 13 17 30
1237 - 14 19 33
1938 - 21 26 47
1939 - 23 31 54
1940 - 23 31 54
1941 - 9 12 21
1942 - - - .
1943 - - - -
1944 - - - -
1945 - - - -
1946 - - - -
1947 - 2 3 5
1948 - 9 11 23
1949 - 30 30 60
1950 ~ ap a5 65
1951 - 17 56 133
1952 - 84 62 146
1953 - 153 N 230
1954 - 223 76 299
195% - 294 101 395
1956 - 248 113 361
1957 - 202 93 295
1958 - 3zg 90 418
1959 - 3o 195 525
1960 - 411 162 573
1961 - 468 251 719
1962 - 494 267 761
1963 - 529 295 824
1964 -~ B79 ERN) 1215
1965 - GO0S 359 264
1966

SOURCE : cCalculated f{rom Tables 1.6 and 1.7
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CIHART 5
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3.P.C. TRADING ACCOUNT

YEAR: 192p/21
TONNAGE

F.0.3. CC3TS

(1) TIsland Working Coscs and Royalties
{2) Interest and Sinking Fund

(3) Dapreciation and Mocrings

(4) Ad=minlscracion Expenses

{5} Ozher Ovarhnead Experces

(&) TOTAL F.0.2. I38T§

PHOSPHATE SALES

(7) Parcner Governzencs
(8) Qther Countries
(9) TOTAL SAL=S

SUSPLUS/(DEFICIT

{10} Sales to Partner Covernments
(11) ' Other Countries
(12) TOTAL SURPLUS/(DETICIT)

(13} SUNDRY PRCFITS

{14) TOTAL PROFIT (12 + 1)
Reserve Funds (Commissiomers' Discretion)

Allocation $Subject to Covernment Approval

NAURU/OCEAN

EAN

: NAURY
£ PER_TON z PER_TON £ PER TON
363,475 163,076 200,399
302699 16/8 107799 1371 194500 19/5
222538 12/3 99843 12/3 122695 1273
45525 2/6 22307 2/9 23218 2/4
19976 /1 6659 -/10 13317 174
43494 2/5 19515 3 23981 2/s
634234 34/11 256123 2173 37811 37/9
528576 35/5 237285 35/5 291593 35/5
146510 45/5 85731 - 45/5 80779 45/5
675388 37/2 303016 37/2 372372 3772
7183 -/6 26610 71 (19427) (24
13966 20/6 20283 14/1 13683 /8
41149 2/3 46893 5/10 ( 3744) (/T
22157 1/3 9941 1/3 12218 1/3
63306 3/6 55834 71 §472 -/8

1



§.P.C. TRADING ACCOUNT
YEAR: 1921722
TONNAGE

F.0.%. COSTS
{1} 1Ilaland Working Costs and Royalties
(2) Inceresc and Sinking Fund

(3) Dapreciation and Hoorings
(4)  Administration Expenses
(5) Other Overhead Expenses
(6, TOTAL F.0.3. COSTS

PUOSPHATE SARES

(7) Partner Governzents
(8) Other Countries
{9) TOTAL SALES

SURPLUS/(DEFICIT)

(10} - Sales to Partner Governmencs

(11) " Ocher Countries

(12) TOTAL SURPLUS/(DEFICIT) )

(13) SUNDRY PROFITS

(14) TOTAL PROFIT (12 + 13)
_ Reserve Tunds (Commtssionars' Discretion)

Allocation Subject to Covernment Approval

NAURU/OCEAN OCEAN T NAURY
s PER_TON Z . pea row £ PER 10N
361,980 149,961 214,019
271574 14/11 86611 11/7 18496 17/3
2240860 12/4 92313 12/4 131747 12/4
45149 2/6 22123 2/11 23026 272
22006 1/3 7335 1/- 14671 174
244632 i/4 10079 1/4 14383 /4
587251 12/3 118461 29/2 368750 33/6
462214 40/9 190442 40/9 271192 40/9
303123 14/2 124888 . 2472 178235 4472
765357 42/1 315330 42/1 450027 42/1
96367 8/6 54337 11/8 42030 C o 6/4
81740 11/11 42532 15/1 39208 8/9
178107 9/9 96869 12/11 81218 7
368277 3/ 14946 2/- 21131 3/
1214384 11/9 111815 1411 102568 a7

rie



B.P.C. TRADINC ACCOUNT

YEAR: 1922/23 :
TOXNACE

F.0.3. COSTS

(1} 1Island Working Casts and Royalties
(2) Interest and Sinking Fund

(3) Daprectacion and Moorings

(4) Administracion Expenses

(5) Other Overhead Expenses

(6, TOTAL F.0.3. COSTS

PHOSPHATE SALES

(7) Partner Covernzanta

(8} Other Countries

(9) TOTAL SALES
mcahCm\aummwnHﬂv

(10} Sales to Parcner Covernzents
{11} " Octher Countries

(12) TOTAL SURPLUS/(DEFICITY

(13) SUNDRY PROFITS

(14) TOTAL PROTFIT (12 + 1M

Reserve Funds (Commissiomers' Discrecion)

Allocacion Subject to Covernzent Approval

$

NAURU/OCEAN. OCEAN e HAURY
L -
£ PER_TON z PER_TON £ PER TON
311,329 134,350 176,979
214973 13/10 71642 10/8 143331 16/2
224053 14/5 96637 14/5 127366 14/5
38942 2/6 19082 /10 13860 2/1
24011 1/7 8004 /2 16007 1/10
23335 /8 3897 i/6 13038 1/6 -
524914 33/9 205312 30/7 319602 36/1 w
wn
385943 30/3 166549 30/3 219394 3073
103398 36/89 44620 36/8 >81778 36/8
489341 31/5 211169 31/5 278172 31/5
{43903) (3/5) {1582} (=/3) (42321) - (5/10)
8330 2/11 7419 6/1 891 -/7
{35573) (2/3) 5857 -/ (41430) (4/9)
39383 2/6 16995 2/% 22388 2/6
3810 -/3 22852 3/5 {19042) (2/2)



B3.P.C. TRADINC ACCOWNT ‘ NAURU[OC!AN.

gc

N

el HAURUY

YEAR: 1923/24 . Ve HAUR

' S PER TON 2z PER_TON £ PER TN
TONYAGE 189,475 261,449
F.0.B. COSTS
(1} Island Working Costs and Royaltlies 258925 i1/6 78598 8/4 180127 13/10
(2) Interest and Sinking Fund 224083 /11 - 94145 9/11 129908 9/11
(1) Dapreciation and Moorings 52645 2/4 25796 2/9 26849 2/1
(4) Adainistration Expenses ' 22076 /- " 7359 -/9 14717 1/2
(8} Other Qverheasd Expentes 23880 1/1 10034 1/1 13846 /1
{6, TOTAL F.0.3. cgsts. ) 581579 25/1¢ 215932 22/10 365847 28/~
PHOSPHATE SARES
(7) Partaer Governments 524204 27/8 220267 27/8 303937 27/8
{8) Other Countries 127536 3s/8 53598 35/8 73958 i5/8
{3} TOTAL SALES 651760 25/11 273865 28/13 377895 28/11
SURPLUS/{DEFICIT)
{10} Sales to Partner Governments 34903 1/10 38598 4/10 {3695) A=/
(11)° Ocher Countries ' 35278 9/10 15335 12/10 15943 7/8
{12) TOTAL SURPLUS/{DEFICIT) . 70181 3/1 7933 6/1 12248 -/11
(135 SUNDRY PROFITS 44172 2/- 18561 /- 25611 2/-

TOTAL PROFIT (12 + 13) ’ 114353 5/1 76494 8/1 37859 2/11

(14)

Reserve Funds (Commissiomers' Discretion)

Allocaticn Subject to Covernment Approval

91t



Z.P.C. TRADINC ACCOUNT
YEAR: 1924725

TONNAGE

Zsland Working Coscts and Royslties

nterest and Sinking Fund

-
[N
i
T
o
ol
i
r
2
m
(ol
S
(o]
0
(i)
(¢}
o
3
w
(4]
0

Orlier Overkecd Zxpenses

TAL ¥.0.2. COSTS

(10} Salas to Partner Goverammancs
(11} " Ocker Councries

{12) TOTAL SURPLUS/{BETICIT

(13 SUNDRY PROFIT

(14}  TITal ?PROPIT (32 + 13)
wmmmu<m.m

unds (Cormmissioners’ Discrecion)

Allgcation Sudjecs to Government AppToval

NAURU/OCELN QCTAN . L NAURU oo
Y PER TON 2 PER TON . & PER TON -
473,647 206,451 267,196
236173 10/- - 74692 7/3 161481 12/1
224054 9/6 98064 9/6 125390 $/6
53259 2/4 26828 2/7 28431 2/2
24498 /- 8166 =79 16332 /3
18724 -/9 8153 -/9 10561 -/9
558708 - 23/7 215913 20/11 342795 25/8
et
-1
584313 26/9 254687 26/9 329626 26/9
71545 38/4 31185 38/4 3360 38/4
655858 27/8 285372 27/8 369986 27/8
69850 3/2 55471 5/10 14379 CoNn
27301 14/9 14174 17/5 13127 12/8
97151 4/1 69643 6/9 27506 2/=
49435 2/1 21547 2/1 27888 2/1 :
146586 6/2 91192 8/10 53394 . 4
76963 373 33548 3/3 43420 313
69618 1 57644 577 11974 -/10
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-P.C. TRADING ACCSWNT

TEAR: 1925/26
TONNAGZ
7.0.8. CCsTs

{1} Island Working Coscs
(2) TIncerest and Siaking

{3} Depreciation

and Royalries

Fund

nd Maeriag

(4) Administration Expenses

(3) Other Ovarhead Expenses

(6, TOTAL F.0.3. COSTS

PHOSPHATT SALTS

(7) Partner Governrments
(8) Other Councries
(9) TOTAL SALZ

SURPLUS/(DEFICI

{10y sSales to Partner Goveraments

(1) Other Countries

12} TOTAL

(13} SUNDRY PROFITS

i

SURPLUS/(DETICIT

(14) TOTAL PROFIT (12 + 13)

—— e T

Resarve

Allocation Subject o Goverament Approval

unds (Cormissioners' Discracion)

NAURU /OCEAN.

i QCEAN - NAURU ’ Co
s PER TON 2 PER TON £ PER TON
39:,032 187,456 205,576
24198] 12/3 132503 14/2 109478 10/8
224054 C11/8 106851 11/5 117203 11/5
55854 244 21570 2/4 26284 244
28796 1/6 9599 1/- 19187 1/10
17642 -/11 8318 -/11 9124 -/11
558127 28/5 278841 29/9 279286 2742
481325 25/10 229544 25710 251781 25/10
34599 33/5 16500 33/5 18099 33/5
515924 26/3 246044 26/3 269880 26/3
(47422) 2/7) (34605) (3/11) (12817) ©(1/4)
5219 5/1 1808 3/8 1411 6/3
(42203) (2/2) (32797) (3/6) (9406) (-/11)
48308 - 2/5 23038 2/5 25270 /5
6104 -/3 (9759) (/) 15864 176
1767 =N (9759) (1/1) 11466 1/1
4398 -/3 .. . 4398 -/5

81¢



B.P.C. TRADING ACCOUNT A NAURU/OCEAN OCEAN . .- oo

T . NAURU Lo '

YEAR: 1926727 . £ PER_TON s PER TON z PER TON
TUNNACE 594,825 258,021 336,804
F.0.3. C0STS
(1) Island Working Costs and Rovalties 293659 9/1G° 148785 11/6 144874 8/7
{2) Iatersst and Sinking Fund 224054 7/6 97195 76 126859 116
(1) Depreciacion and Moorings 71875 2/5 33803 2/7 38072 2/3
(4) Administration Expenses - 21816 -/9 7272 ~/7 14544 -/10
{5) Crther Overhead Expenses 12376 -/5 536% -/5 7007 -/5
(6) TCTAL F.0.3. COSTS . ‘ 623780 21/~ 292424 : 22/8 331356 19/8
PLOSPHATE SALES _
(7} Zarctner Governments 722751 /4 312529 24/4 409222 2474
(8) <OQther Countrias . . L e . ..
{9} .TOTAL SALES . 722751 . 24/4 31352¢% 2444 409222 /4 -
SURPLUS/(RERICIT
(L0} Salas to Parrtner Govarnoents 98971 /4 21105 1/8 77866 : 4/8
CC. Qther Countries ) .. ‘e .. .. .. .
(12) TOTAL SURPLUS/(DEFICIT) . 98971 ) 3/4 21105 1/8 77866 4/8
(13) SUMDRY PROFITS 57319 1/11 24863 1/11 1254 1/11
(14) TOTAL PROFIT (12 + 13) 156290 5/3 45970 3/7 110320 ) &8/7

Resarve Funds (Commissiocners' Discretion) 37177 1/3 16126 /3 2105t 1/3

Allocacicn Subiec: to Covernment Approval 116113 b= 29844 274 89269 5/4

61t



3.P.C. TRADINC ACCOUNT
YEAR: 1927/28
TONNAGE

7.0.8. COSTS

(1) 1Island Workiag Costs and Royal%ies
(2) Incerest and Sinking Fund

(3) Depraciation and Mootiags

{4) Adminiscraction Expenses

{5) Osher Overhead Expenses

(€7 TCTAL 7.0.3. COSTS

PHOSPHATE SALES

(7} Parcner Governments
{8) Ocher Countries
{9) TOTAL 5ALES

SURPLUS/{DEFTLITY

{10) Sales zo Partner Governments

(i11) * Other Countries
(12} TOTAL SURPLUS/(DEFICIT)
(13 SUKDRY PRCFITS
(14) TOTAL PROFIT (12 + 13
Reservaz Funds (Commissioners' Discrecion)

4llocation Subiect to Government Approval

NAURU/OCEAN o _ QCEAN . NAURU
' PER TON Zz PER TON £ 9ER TON
501,908 190,507 311,401
281208 11/3 121081 1z2/11 160127 10/3
224054 8/11 84934 8/11 139120 8/11
50647 2/5 27570 2/10 33077 2f1
14504 -/7 4835 -/6 9669 -/7
22248 -/11 B44S -{11 13801 -/11
602658 24 /= 246865 . 25/11 355794 23/10
604390 24/1 229426 24/1 374964 26/1
604390 24/1 229426 24/1 374964 2441
1732 -/1 (17439} (1/10) 19170 173
1752 -/1 (17439) (1/10) 19170 1/3
52602 2/% 23764 2/6 388318 2/6
84334 2/7 T 6325 -/8 58008 3/9
31369 1/3 6325 - -/8 25044 1/7
32965 1/4 s .. 32963

/1

1749
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-2.C. TRADING ACCOUNT
YEAR: 1928/29
TONNAGE

T.0.8., COSTS

(1) Island Working Costs and Poyaities
(2) ZInczerasc and Sinking Fund

(3

(4) Adminmiscration Zxpenses

-1

Lepraciztion and Moorings

(5) OCther Cverhead Ixpenses

{6) TOTAL 7.0.3. COSTS

rartner Governmants
(8) Other Councries
{9) TOTAL SAL=S

SURPLYS/{DETICIT

(10} Sales to Partner Goveraments
(11} Other Councries

(12) TOTAL SURPLYS/(DETFICIT

(i3) SUNDRY PROFITS

{14¢) 7TOTAL ?R0FIT (12 + 13)
Reserve Funds (Cosmissioners' Discrecicn)

Allocacion Subjec:t to Government Approval

NAURU /OCEAN. oocEaN . NAURU - _
£ PER TON Z PER TON £ PER TON
57,390 233,839 341,551
298822 10/4 143855 12/4 154967 9/1
224054 © 79 91055 7/9 132999 9
9526 2/5 29410 2/6 40116 2/4
20444 ~/8 6815 -/7 13629 -/10
1418 -/7 AGLG -/ LYY =17
628951 21710 277684 23/9 351277 20/7
665555 23/2 270482 23/2 395073 23/2
665555 2372 270482 2372 395073 23/2
36596 1/3 (7202) (=17 43796 /7
36594 1/3 (7202) (-/7) 43796 2/1
70865 __2/6 28800 2/6 £2065 206
107459 /s 21598 /11 85861 5/1
35962 1/3 14615 1/3 21347 1/3
71497 2/6 . 6983 -/8 64514 3/10

4



B.P.C. TRADING ACCOUNT
YEAR: 1929730
TONNAGE

F.0.B. COSTS

(1) Island Working Costs and Royalties
(2) Interest and Sinking rund

(3) Depreciation and Moorings

(%)} Administracion Expenses

(5} COther Overhead Expenses

(67 TOTAL F.0.3. COSTS .

PHOSPHATE SALES

{7) Partner Governments
(8) Other Counrries

(9) TOTAL SALES

SURPLUS/LDEYICIT)

{10} Sales to Parcner Governments
(11} QOther Councries

(12) TOTAL SURPLUS/(DEFICIT)
(13) SUNDSY PROFITS

(14) TOTAL PROTIT (12 + 13}
Reservae Funds (Commissicners' Discracion)

Allocation Subjec: to Governzent Approval

NAURU/OCEAN - QCEAN _ NAURY
£ PER TON 2 PER TON £ PER TON
449,456 203,085 296,371
271648 10/11 127981 12/7 143667 9/8
224054 9/- 91160 9/~ 132953 9/-
56189 2/3 24706 2/3 31483 2/1
21495 -/10 7165 -/8 14330 1/-
17549 -/8 7115 -/8 10414 ~-/8
590935 23/8 258087 25/5 332847 22/%
535882 21/6 217890 21/6 317992 21/6
535882 21/6 217890 21/6 317992 21/6
(55053) 2/2) {40197) (3/11) {14855) (1/-)
(55053) (2/2} (40197) (3/11) {14855) (3/-)
57230 2/4 23270 274 33960 2/6
2177 -/1 {16927) (/7 19105 1/4
. L. (16927) (/n 18927 172
2177 -/1 2177 -f2

[£4%



8.P.C. TRADING ACCOUNT
YEAR: 1930/31
TONNAGE

r.C.B. CO8TS

(1) 1Island Working Costs and Royalties
{2) Interest and Sinking Fund

13) Depreciacion and Moorings

{4) Adwministration Expenses

(5) CGcher Overhead Expenses

(8) TOTAL F.0.3. COSTS

PUQSPHATE SALES

(7% Partner Governments
{8) Other Countries

(?) TOTAL SALES

SURPLUS/(DIFICITY

(10) Sales to Partner Covernments
(11} " Other Countries

{12y TOTAL SURPLUS/(DETICIT)

(13} SUNDRY 2ROFITS

(14) TOTAL PROFIT (12 + 13)
Reserve Funds {Commissioners' Discretion)

Allocazion Subject to Government Approval

NAURU/OCTAN ) 0C o . NAURU
£ PER_TON z PER TON _ - & PER_TOI
329,939 150,013 242,926
260556 13/3 108479 14/6 152077 12/6
224054 11/5 - 85544 11/5 138510 11/5
27832 1/5 12817 1/9 15016 1/5
22831 1/2 7610 1/~ 15221 1/3
9676 -/6 3694 -/6 5982 -/5
564950 27/9 218144 29/1 326806 26/11
405424 20/8 154791 20/8 250633 20/8
405426 20/8 154791 20/8 250633 20/8 .
(139526) (7/1) (63353) (8/5) (76173) (6/3)
(139526) Reray {63353) (8/5) (76173) (6/3)
39788 2/- 15191 2/~ 24597 2/~
{99739) (5/1) {48162} {&/5} (51576) (4/7)
(99739) (5/1) (48162) (6/5) (51575) (4/3)

L

£7¢
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.2.C. TRADING ACCCUWT
YEAR: 1931/32

TONMAGE

T.0.3. COSTS

(1} TIsland Working Costs and Royalties
{2) Interest and Sinkiag Fund

(3) Depraciation and Moorings

(4) Administracion Expenses

(3) Orther Overhead Zxpenses

(6) TOTAL F.0.B. CC3Ts

PHOSPHATE SALES

{7) Pariner Governments
(8) Other Countries

{9) TOTAL SALSS

SURPLUS/(DEFICIT

(10) Sales to Parcner Governments
(11) " Ocher Councries

(12) TOTAL SURPLUS/{DEFICIT)

(13) SUXDRY PROFITS

(L4} TOTAL PROFIT (12 + 13)

Reserve Funds (Cormissicners' Disecrecion)

Allocarcisn Subject zo Covernment Approval

NAURU /OCEAN OCEAN YAURY
s PER TON yel PER TON 3 PER TON
434,858 143,855 291,003
227890 10/5 - 69550 9/8 158340 1o/11
224054 10/4 74117 10/4 149937 10/4
52545 2/5 £ 25143 3/6 27402 /11
21182 1/- 7061 1/ 14121 1/-
13746 -/8 6547 -/8 $199 -/8
539416 246/10 180418 25/1 158999 24/8
562818 26/8 186180 26/8 376638 26/8
19267 31/9 - 6374 31/9 12893 31/9
582085 - 26/9 192554 26/9 389531 26/9
38471 1/10 10795 1/7 27676 z/-
4198 6/11 1341 6/8 2857 1
42669 1/11 12136 1/8 30533 21
17148 -/ 5673 -/9 11475 -/9
59817 2/9 17809 2/5 42008 2/10
27179 1/3 8616 1/3 18563 1/3
32638 1/6 . 9193 1/2 23445 1/7

A%



5.P.C.. TRADING ACCOUNT

YEAR:

—_—

1932/33

TONNAGE

F.0.B. COSTS

[eBhail - nay

(1)
(2)
()
(&)
5
()

Island Working Costs and Royalties
Interest and Sinking Fund
Depreciaction and Moorings
Administration Expenses

Other Overhead Expenses

TOTAL F.0.B. COSTS .

PHOSPHATE SARES

(7)
(8)
{93

Partner Governments
Cther Countries

TOTAL SALEIS

SURPLUS/(DEFICIT

(ie)

auy

(12)
(13)

Sales £o Partner Governments
Other Countries
TOTAL SURPLUS/(DEFICIT)

SINDRY PROFITS

TOTAL PROFIT (12 + 13)
Resarve runds (Commissioners' Discrection)

Allocztiosn Subject to Government Approval

NAURU/OCEAN ~ OCEAN NAURY
£ PER TON z PER TON & PSR TON
664,550 225,979 438,571
260804 7/10° 101088 8/11 159714 143
224054 6/9 76178 6/9 147876 6/9
77531 1/9 36122 /2 41409 1/11
25679 -/9 8560 -/8 17119 -3
86630 2/7 29454 2417 57176 277
674697 20/4 251402 . 22/3 423296 19/4
771890 24/10 262443 24/10 509447 24710
52872 2817 21376 2813 L1LGH 2847
834762 25/1 283819 25/1 550943 25/1
141793 4/7 27687 2/7 114106 5/6
189273 8/4 4730 §/4 13543 9/3
160065 4410 32417 2/10 127645 5/9
47514 1/5 16155 1/5 31359 1/5
267580 6/3 48572 4/3 159008 742
166974 5/1 48572 6/3 120402 5/6
38606 1/2 .. . 38606 1/8

LT



3.9.C. TRADING ACCOUNT ' NAURU/OCSAN - OCEAN . .- NAURU

veAR:  1933/34 ry PER TON Z PER TON - & FER TON
TONNAGE 556,802 176,500 180,802

F.0.B. COSTS

(1) 1sland Working Costs and Royalties 219919 8/- - 77592 8/10 142327 /6
(2) Interesc and Sinking Fund ' 224054 8/1 - 71025 8/1 153029 8/1
(2) Depreciation and Maorings 84960 2/4 29928 3/5 35032 1/10
{4} Adminiscracion Expenses S24826 -/11 8275 =11 16549 -/10
(5) Other Qverhead Expansas 76482 2/3 26245 2/9 52237 2:;9
{6} TOTAL 7.0.3. COSTS 610239 2i/11 211065 o 23/11 399174 21/-

PUOSPHATZ SALES

(7) Parcner Governments ' 616782 24/5 195520 2415 421282 2475
(8) Ozher Countries 67627 26/5 21438 26/5 46189 26/5
{9y 7TOTAL SALES 684409 24/7 2169358 2417 467451 2547
SURPLUS/(DEFICIT):
(10} Sales to Partner Governzen:s 62699 2/6 3863 -/8 58836 ST
(11} Other Counc:lies . 11471 4/6 2030 2/6 9441 575
(1) TOTAL SURPLUS/(DETFICIT 74170 2/8 5893 ~/8 68277 /7
(13) SUNDRY PROFITS 45348 1/8 164375 1/8 30973 1/8
(14 ZOTaL PROTIT (12 + 13) 119518 L4 20268 2/4 99250 . 5/3
Resarve Funds (Cormaissioners' Discretion) 67075 2/5 20268 2/4 46807 2/6

“ Allocacion Subject to Government Approval 52443 1/11 . ‘s 52443 2/9

9Z¢



B.P.C. TRADING ACCOUNT . NAURU/OCEAN

_ NCEAN L _NAURU

YEAR:  1934/35 £ PER TON Z PER TON £ PER_TON
TONNAGE 694,726 234,620 460,106
F.0.3. COSTS
(1) Island Working Costs and Royalties 282945 8/2 - .129810 11/1 153135 6/8
(2) Incerest and Sinking Fund 224054 - 6/5. 75663 6/5 148391 6/5
(3) Daopreaciation ané Mooriags 81051 2/4 35646 /- 45405 2/~
(%) Administration Expenses . - 24159 -/8 " 8053 -/8 16106 -/8
(5) Other Cverhead Ex-z2nses $2963 2/8 31394 2/8 61569 2/8
(6) TCTAL 7.39.2. CUSTS 705172 20/4 280566 23711 . 424606 18/5
PEOSPHATE SALES )
(7) Partner Covernments 632773 19/11 213687 19/11 419086 19/11
(3) Other Cauntries 80391 27/6 27148 27/6 53243 216
{9) TUTAL §50.E 713164 20/6 240835 20/6 472329 20/8
SURPLUS/{PEFICIT).
(10) Sales ta Parcmer Governments . (12990) (-/5) (43272) (4/-) 30282 ©1/8
(1l) Other Countries ‘ 20982 742 3541 3/7 17441 3/1
(12) TOTAL SURPLUS/(DEFICIT 7692 -{3 (39731) (3/5) 47723 /1
(13) SUND2Y PROFITS 56319 - 177 19019 1/7 37300 /7
(14) TOTAL PROTIT (12 + 1) .mbuHH . 1/10 (20712 (1/10) 85023 ) 3/8

leserve Tunds (Cormissjioners' Discretion) 64311 1/10 (20712 (L/10) 85023 3/8

- Allocation Subjecst to Goverswment Approval

LZg



3.2.C. TRADING ACCOUNT

YEAR:

1935/36

TONNAGE

F.Q0.3. COSTS

(1)
(2)
(3)
(8
(s}
{6)

Island Working Costs and Royalties
Inzerest and Sinking Fund
Depreciation and Moorings
Admiaistracion Expenses

Octher Overhead Expenses

TOTAL F.0.8. COSTS:

rHOSPHATE SALES

n
(8)
(8)

Pariney Governments
Othar Countries
TOTAL SALES

SURPLUS/(TEFICIT)

(1o
(1
(12)

(137

(14)

3

Szles to Partnaer Governments
Other Councries
TOTAL SURPLUS/(DEFICIT)

SUNDRY PROFITS

TOTAL PROFIT (12 + 13)

Raserve Funds (Commissioners' Discretion)

Allocacrion Subjecz to Government Approval

NAURU/QCEAN. -  oceaN NAURU
£ PER TON Zz PER TON & PER TON
831,847 _ 324,370 507,477
323207 7/9 - 152996 9/5 170211 5/8
224054 5/5 87381 545 136673 515
97049 2/4 41673 2/7 55376 2/2
27292 ~/8 9097 -/7 18195 -/9
S7L6T 1/5 22410 . 1/S 15051 145
729063 17/6 313557 . 19/4 415506 16/5
687554 18/- 268146 . 18/~ 519408 18/-
31196 . 27/5 35566 2715 55630 2745
778751 - 18/9 303712 18/9 475038 18/9 -
16824 -/5 (20336) (1/4) 37160 1/7
12864 9/11 10481 8/1 22373 11/-
49688 1/2 (9845) =T 59533 2/5
56397 1/4 21995 114 34402 1/4
106085 - 2/7 12150 -/9 93935 3/9
99755 2/5 12150 -/9 87605 3l
6330 -/2 =14

6330

8Z¢




B.P.C. TRADING ACCOUST
YEZAR: 1936/37
TONNAGE

F.0.8. COSTS

(1) Island Working Coscs and Royalties
(2) Interes: and Sinking Fund

(3) Deprecfarion and Moorings

(4) Adnministrzecion Expenses

(5) Other Overhead Expernses

(6) TOTAL 7.0.3. C037:

PHOSPHATE SALES

(7} Partner Goveramen:s
(8) Ocher Couatrias
{9) TOTAL SALES

SURPLUS/(DETICIT)

(10) 3ales 5 Parzner Govaeraments
(i1) Other Csuntrias

(12) TOoTAL SURPLUS/(DEFICIT)

(13} SUNDRY PROFITS

(14) ZTOTAL PROFIT (12 + 13)
Reserve Funds (Commissioners’ Discretion)

+ Allocation Subjeer o Governmenc Approval

NAURU/OCEAN.  OCEAN - NAURU s
Z PER TON 2z PERTON _ . & PER_TON
1,007,990 429,276 578,714
356508 7/1 - 194669 9/1 161839 517
224054 4/5- 95425 475 128629 475
94499 /11 39699 1/10 54800 1/11
29202 ~-/7 9734 -/5 19468 -/8
55339 1/1 23569 1/1 31770 1/1
759602 15/1 363096 16/11 396506 13/8
- [ #%7
3

760485 16/1 323891 1671 436594 16/1
88811 28/4 37825 2874 50986 28/4
849296 16/10 361716 16/10 487580 16/10
47269 1/ (16602) (-/10) 63871 2/5
42425 13/3 15222 1175 127203 14/8
89694 1/9 (1380) /1) 91074 /2
67394 1/4 28703 1/4 18691 174
157088 /1 27323 1/3 129765 . 4/6
157088 3/1 27323 1/3 129765 4/8



8.P.C. TRADIMNG ACCOUNT
YEAR: 1937/38
TONNAGE

F.0.8. CCSTS

{1} 1Island Working Costs and Royalties
(2} Interest and Sinking Fund

(3) Depreciatien and Moorings

(4) Adminiscration Expenses

(5) Ocher Ovarhead Expenses

(6% TOTAL F.0.3., COSTS

PHOSPHATE SALES

(7) Parrtner Goveraments
(8) Other Countries

{9} TOTAL SALES

SURPLUS/(DETICIT

(10) Sales to Zartner Governments

{(11) " Octher Councries

(12) TOTAL SURPLUS/(DEFICIT)

‘(13) SUNDRY PROFITS

(14) <OTAL PROFIT (12 + 13)
Resérve YTunds {Commissioners’ Discretion)

Allocation Subjecc to Goavernmen:t Aporoval

NAURU /OCEAN  OGEAN NAURU
s PER TON Z PER TON el PER TON
1,169,361 330,416 838,945
378881 6/6 124605 717 254276 5/1
224054 3/10 53317 3/10 160737 3/10
109628 I/11 45846 2/9 63782 1/6
28955 -8 9652 -7 15303 ~/6
46771 ~/9 12652 ~/9 32119 - /9
786283 13/5 256072 . 15/8 .530216 12/8
750314 13/11 212039 13/11 538275 13/11
129300 28/10 16540 28/10 92760 28/10
879614 15/1 248579 15/1 631035 = 15/1
264148 -/5 £24401) (L 48549 1/3
69178 15/5 16908 13/4 52270 16/2
93326 1/7 (7493) (-/5) 100819 2/5
64454 - 1/1 18215 1/1 66219 !
157780 2/8 10722 ~/8 147058 3/6
157780 2/8 10722 -/8 147058 3/6

s

pee



3.P

-G. TRADING ACCOLNT

NAURU /OCEAN  OCEAN

YEAR: 1§38/39 £ PER TON Z PER TON & PER_TON
TONNAGE 1,228,550 297,888 930,702
£.0.3. COSTS
(1) Islandé Working Coscs and Royalties 409368 &/8 138507 974 270861 5710
(2) Interest and Sinking Fund 224054 3/8 54333 3/8 159721 3/8
{3} Daprzeciation and Moorings .102382 /8 40891 2/9 61491 /4
(&) Ademipnistracion Zxpenses 30038 -/8 10013 -/8 20025 =15
(5} Otkar Overhead Zxpenses 54366 =/11 13184 ~/11 41182 -/11
(6) TCTAL F.0.3. COSTS - 820208 1374 256928 17/3 563280 12/1
PHROS2ULTT SALES
{7} Farcpner Governzanzs (a) 774116 13/2 187723 13/2 586333 13/2
(8} Other Countries 70248 26/8 170359 26/8 53239 26/8
{8) 7TCTAL SAlLES 844404 13/% 204782 13/9 639682 13/9 .
SURPLUS/(DETICIT) .
(i9) Salss to Porinmer Governments (a) (10918) (~/2) (58217) (/Y 477299 1/1
(i) : Other Ccuncries 35174 . 13/4 6071 9/5 19103 14/7
{12}  TQTAL SURBLUS/(DEFICIT) 24256 -/5 (52146) (3/6) 76402 1/8
(13} SUNDRY PROFITS 64583 £/1 15656 1/1 48907 1/1
{14) 7ZOTaL PROFIT (12 + 13) 38819 i/s (2645Q) 215 125303 2/8

Reserve runds (Cormissionaers' Tiscration) 84819 1/5 (36490) {2/5) 125309 2/8

Aillocatisn Sudbject o Governnment dppraval

(a) Iancluces raserve phosdhate stacks valued a

e

cast.

e
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B.B.C. TLADING ACCOUMT NALURU/OCEAN . OCEAN A
YEAR: 1939740 : £ PER_TON Z PER_TON £ PER TON .
TOXLACGE 1,243,428 315,069 928,359
F.0.5. CISTS
(1) Isilzad Werking Costs and Royalties 450881 743 167857 10/8 283024 6/1
(2) Interest and Sinking Fund 224054 3/7 56775 /7 167279 3/7
(3} Daprezizticn and Moovings 103619 i/8 41396 2/8 62223 /4
f4)  adminiscration Fxpensas '33840 /7 11280 ~/9 22560 -/6
{5y OQrher Cverhead EIxpanses 14480 -/5 6254 =/5 18428 -/5
(6) TOTAL F.0.3. COSTS 837074 13/6 283562 18/~ 553512 111
DUSIPHATE SALTS
{7} Parcner Gevernments (a) 763044 13/8 193355 13/8 5696569 13/8
{8 CQther Countries 208329 33/2 52791 33/2 155538 33/2
{9) TOTAL SALES 971373 15/7 246146 15/7 725227 15/7.
SURDLUS/(DEVICITY .
{10} Salaz to Partner Governmants 10784 -/ {61551} (4/5) 12337 1/5
(11} " Orher Jouniries _ 123513 15/3 24135 15/2 96378 21/3
(%) TOTAL SURPLUS/{DETICIT) 134299 2/2 (37418) (2/5) 171715 3/8
(13} SUNORY 2R0FIT 70045 1/2 17749 1/2 52296 1/2
(14)  Z9TAL 2ROTIT (12 + 13) 204244 3/3 {19667) (1/3) 224011 &/10
Raserve Funds (Cormissioners' Discratien) 28913454 1/5 {19667} a/n 109011 2/4
Allocacion Subject to Government Approval 315000 1/10 . 115000 2/6
(a) Includes reserve phosphate stocks valued ar cost.

[£%



B.7.C. TRANING ACCOUNT ' NAURU /GCZAN | OCEAN - NAURY
YEAR: 1940741 ' : : £ PR TON 2 PER TON Z PER TON
TONNACE 626,149 255,968 370,181

F.0.8. CCSTS

(1) 1Island Working Costs and Royalties 304601 9/9 " 153581 12/- 151020 8/2
€2) Incterest and Sinking Fuud 224054 /2 91593 /2 132481 1/2
{2) ©Capreclation and Moorings 67833 2/2 27520 2/2 40312 2/2
(%) Administracion Expenses . 36930 i/2 12310 1/= 26620 174
(57 OQther Qverhead Ixpensas 45287 1/5 18512 1/5 26774 1/5
{&) <CTAL F.C.3. CO378 678705 21/8 303517 23/8 375188 20/3

PUOSPHATE SATES

(7Y ?Pariner Governments

Q.d.. n.a. t.a. n.a. n.a. n.d.
{3} Gehar (Cosuntries n.a. n.d. n.a. . n.a. 0.4, TR
(%) TOTaL SALES (a) 682174 21/9 278873 21/9 403301 2179
SURPLUS/(DETICIT
{10} Sales to Partner Govarnmants n.a. n.a. n.da. n.a. n.da. © n.a.

{il) - Ocher Councries ‘ n.a. n.a. n.a. R.2. n.a. n.a.
(12) TOTAL SURPLUS/(DEFICITY - 3469 -/1 {24644) (/10 28113 1/6

(13} SUNDRY PXOFITS 67180 Co2/2 27663 2/2 39717 2/2

(14) TOTAL PMOFIT (12 + 13) ‘70649 T 2/3 2819 -/3 67830 3/8

Raserve Funds (Commissioners' Discration) 66528 2/2 2819 -/3 63709 3/5
Allocation Subject to GCovarnmenti Approval 4121 ’ -/1 L ea .. 4121 -/3

{a) Includes sales fren Tesorve stocks valued at surplus over cast a.2.: not availadle
and movements into raserve stocks valued at cost. S ) TE T

££e



LC. TRADING ACTOUNT NAURU/QCHAN DCIAN NALRU
1: 1946/47 L FER TON N PER TOM £ PER TN
iAGE 213,875 114,552 99,323
.3, CGSTS
Island Working Costs and Royalties 303484 28/5 162760 28/5 140724 28/5
Interest and Sinking Fund 93570 8/9 50117 8/9 43453 8/9
Devreciation and Moorings 55000 5/2 24833 474 30167 6/1
Administration Sxnenses 36170 z/5 19569 3/5 16601 3/5
Other Overhead Ixpenses 20000 1/10 10200 1/10 9500 1710
TCTAL F.0.B. COSTE, 508224 47/6 267779 46/9 260645 L8/5
RCE:
NAURU/QCEAN - RB.P.C. Annual Accounts
OCEAN - line 1 assumed same cost per %ton as for Nauru/Ocean combined, lines 2, 4, and 5 allocat=
on tonnage, line 3 allocated on basis om each island's share of ooagnma fixed assets
NAURU - Obtained by difference,

1433



C. TRADINC ACCOUNT - NAURU/CCFAN - QCTAN N&VRY

1 1947/48 _ L PER_TON £ PER TON ~_ £ PER_TON

IAGE L68,839 203,395 S 265,444

3. COSTS
Island £0ﬂrwmm Costs ar~ Zoyalties - 614530 26/3 279568 27/6 334862 25/3
Interest and Sin ing Fund . 205117 8/9 - 88985 8/9 - 116132 8/9
Depreciation and Mocrings 55000 2/4 . 21340 241 33660 2/6
Administraticr. Expenses | 68267 2/11 22756 2/3 . 45511 3/5
Othuer Overheac Lxpenses 20000 -/10 8475 -/10 11825 -/1Q
TOTAL F.0.3. UOSTE, . 962914 L1/ L21226 41/5 SL£1690 40/10

€ NAURU/OCEAN - B.P.C. Annual Accounts \

OCEAN - line 1 estimated on trend, lines 2 and 5 allocated on tonnage, line 3 allocated on bas:i
of each island's share of combined fixed assets, line 4 allocated %+ Ocean % Nauru (as ©
T.A.C. Report) -

NAURU - Obtained by difference.

See



C. TRADING ACCQUNT

1948/49

AGE

B. COSTS

Island Working Costs and Royalties

!
Interest and Sinkine Fund

Depreciation and Moorirgs
=

Administration Expenses

Other Overhead Ixpenses

TOTAL F.0.B, COZ75,

FS
{1

NAURU/OCEAN - B.P.C. Annual Accounts
OCEAN - line 1 estimated on trend lines 2 and 5 allocated on tonnage,
each island's share of combined fixed assets, line 4 allocated % Ocean & Nauru (as per

T.A.G. Report)

NAURU - Cbtained by difference

OCEAN NAURY
£ PER TON L PER TONW . £ PER TCM

857,824 178,000 679, 824
"@82u884 19/3 311500 35/; 513284 15/1
375298 8/9 . 77874 8/9 297424 8/9
85783 2/- 31491 3/6 54292 1/7
57862 1/4 19287 2/2 38575 1/2
102238 2/5 21244 2/5 81024 2/5
1446065 33/9 461366 51/10 | 984699  29/-

iine 3 allocated on basis of

9ee



C. TRADING ACCOUNT - NAURU/QCEAN . QCEAN _ MAUKU

prah AL b

t: 1949/50 . £ PER TON i PER TON £ FER TON
WCE 276,732
.B. COSTS

Island YWorking Costs and Reyvalties : 422000 30/6

Interest and stanm Fund . 121070 8/9

Deprecintion and Moorings . 48000 3/5

Administration Exvenses 52148 3/9 .

Other Overnear Expenses 7C00 -/6

TOTAL F.0.8. COSTS. . N.A. 650218 b7/~ N.A.

N,A, not available
ez .
Bundle 41/83 except that administration expenses allocated % Ocean as per T.A.G, Report

.

LET



C. TRADING ACCOUNT - NAURU/OCFAN CCERAN NAUR

v 1950/51 _ £ PER TON £ R_TCN £ PSR TGN

G 1170,465 219,141 951, 354

.2. COSTS )
Island Working Costs anc Royalties 1269520 21/8 440000 40/2 829920 7/5
Interest and WH:anm Fund 259964 - 4/5 - Lgess L/3 211299 4/s
Depreciation and Moorings 117047 2/- 46000 4/2 71047 1/8
.>aawnwmﬁwmﬁwon Expenses 85914 1/6 28838 2/7 57276 /2
Gther Qverhead Expenses 262562 -/6 5478 -/6 22784 -/5
TOTAL F.0.3. COLTS, . 1762107 30/1 568781 51/11 1163326 . 25/1

T

.
ol

NAURU/OCEAN - 3,P.C. Annual Accounts

NAURU - Obtained by difference.

OCZAN - line 1 estimated on trend, lines 2 and 5 allocated on tennage, line 3 from Bundle 41/¢
(absolute figure) line &4 allocated 3 Ocean % Nauru {(as per T

.A.C, FReport)

8tE



.C. TRADING ACCHUNT -

i1 1951/52
IAGE

interest and Sinking Fund
Desreciation and Moorings
Administration Ixpenses

Other Overnead Expenses

+3
+3
P
oy

0.3, CosTs,

Y

3
{11

NAURU/CCEAN

Island YWorking Costs and Royalties

NAURU/QCEAN OCEAN NAIRY
ﬁ £ PER_TON £ PZR_TCM L FERTON
1330,155 268,358 1061,797

1552663 23/4 523200 39/- 1029368  19/5
290971 - L/b - 58689 L/l 232282 L/t
133016 2/- 41000 3/1 92016 1/9
95634 1/5 31878 2/5 83756 172
33254 ~-/6 6707 -/5 25547 -/5

2105343 31/8 661574 Lg/4 , 1643969 | 27/2

B.P.C. Annual Accounts

OCEAN -~ Line 1 estimated on *rend: lines 2 and 5 allocated
(absolute figure) line &4 allocated % Ogean & Nauru

NAURU

Obtained by d

J.H..h-

irreresnce

¢n tonnage; line 3 from Bundle 41/82
(as per TAG Report)

(133



.P.C. TRADIMG ACCQOUNT NAURU/CCEAM QCTAN NAUHY

EAR: 1952/53 . £ PER_TON £ PER_TON £ PER_Tor
OMNWAGE 1519, 314 292,211 1227,103
.0.B. (CSTS

1) Island ioqusm Costs and Royalties 1785313 23/6 584422 Lo/ - 1200891 19/7
2} iInterest and Sinking Fund 332350 - L/4 - 63312 L/4 265038 L/4
!} Depreciation and Moorings 151931 2/- 57384 u\gg, Q4547 1/8
4) Administration Expenses AOmmmm 1/5 36173 2/6 72346 1/2
5) Other Ovorhead mxcmmmmw 37983 -/6 7305 -/6 20678 -/6
$) TCTAL F.0.B. cosTs. . 2416096  31/10 768556 51/3 1667500  27/2
QURCE:

NAURU/OCEAN - B.P.C. Annual Accounts

CCEAN - line 1 estimated on trend., lines 2 and
each island's share of combined fixed assets; line & allocated

T.A.G. Report) .
NAURU ~ Obtained by Difference,.

> allocated on tonnage:

3 allocated on bhas
a

n % Nauru (as per



LPL,C, TRADING ACCOUNT - NAURU/OCTRAN QrmAN . NADRI
S4R: 1953/54 | £ PER TON £ PER TON £ PER TS
ONNAGE 1381,757 . 278,031 1103,726

i) Island Working Costs and Soyaltles 1760741 25/6 63764 47/9 1096947 19/11
2) Interest and Sinking Fund 259965 - 3/9 52131 3 /g 207834 3/9
'3) Decreciation and Moorings 241808 3/6 62557 4/6 179251 3/4
&) Adnministration Expenses 111317 1/7 371086 2/8 - 7he2 1/4
(2} QOther Overhead Expenses L6058 -/8 as7 _/a  xgmat1 | _/m
8) TOTAL F.0.3. COSTH. _ 2419859 35/ 82L825 - 59/k 15950%L  28/11
LOURCE:

NAURU/OCZAN - 3.P.C. Annual Accounts .
CCEZAN - Total as in Bundle 42/9 less estimated adjustment for administration expenses (allocate
# Ocean) other items on tornnage or direct estimate for depreciation. Island costs ec
. as residual -
HAURU- Obtained by difference,

It



.2.C. TRADING ACCOUNT QOCEAN NAURY
ZAR: 1954/55 £ PER TOM £ PER TON £ PER T
CHNAGE 1549,870 312,634 1237,236
0.8, COSTS
") Island Working Costs and Raoyalties 1921293 25/- 642202 L1/ 1276091 20/8
z) Interest and Sinking Fund 259065 . 3/4 52435 3/4 207530 3/4
3} Depreciation and Moorings . 329348 4/3 74750 L/9 254598 L/
L) Administration Zxpenses 101991 1/4 33997 2/2 67994 1/1
5) Other Overhead Experses 51662 -/8 10420 -/8 L1242 ~/8
5) TOTAL F.Q.5. coSto. 2664259 24/5 813804 52/1 1850655  29/11
CURCE:
- NAURU/OCEAN ~ B.P.C. Annual Accounts . .
CCZAN - Bundle 42/69 except that administration expenses allocated 3 Ocean § Nauru (as per
T.A.G. Report)
HAURU - Obtained by difference, -

j

NAURU/QCEAN

[ 4



1

..C. T]ADING ACCOUNT - NAURU/OCEAN 0CT.AN . NANRY

e et

2: 1955/56 £ PER TON £ PER_TON i, BER TON
MAGE 1771,353 303,559 667,794

).B. COSTS

. Island Working Costs and Royaltlies 12085237 23/7 671620 L4 /3 1613613 19/3

| Intersst and Sinking Fund . 295226 . 5/L . 50602 3L 244524 /4

) Depreciation and Moorings 383793 L/b 11305 7/4 2724L88 3/10
) Administration kxpenses 120424 1/4 40141 2/8 M o283 A

) Other Overnead Expenses 59045 -/8 10120 -/8 - 48925 -/8

y TCTAL £.0,3. COSTS. . 2943725 33/3 883792 58/3 2059933 26/1

NAURU/OCEAN-B.P.C. Annual Accounts .
OCEAN-Bundle 43/12 except that administration expenses allocated 30cean ZNaurz (as per T.A.G. Re:

NAURU-Obtained By Difference.

1323



1.P.C. TRADING ACCOUNT

EAR:1956/57
TOMNAGE

*,0.B. COSTS _
‘1) Island VWorking Costs and Royalties

2} 1Interest andESinking Fund
'2) Depreciation and Moorings
L) Administration Expenses
.5) Other Overhead Expenses

.6) TOTAL F.0.B. COSYS.

iQURCE

OCEAN = Bundle 43/12 exce
T.A.G. Report)

NAURU/OCEAN - B,P.C. Annual Accounts .
pt that administration expenses allocated % Ocean % Nauru (as per

NAURU - Obtained by Difference.

MAURU/OCEAN OCEAN NA!RY
£ PER TON £ PER TCN L PER TON
1578,842 300,666 1278,176
12026426 25/8 740137 Lo /2 1286289 20/2
259965 3/4 © 49697 3/6 210268 3/4
276297 3/6 113603 7/7 162654 2/7
138641 1/9 46214 3/1 92427 175
52628 ~/8 10020 -/8. L260R -/8
2753957 36/11 . 959671 53/10 1794286 28/1



NAURU/OCEAN

i.P,C. TRADING ACCOUNT OCEAN NAURU

"EAR: 1957/58 . ) PER_TON . PER_TON £ pER_mc3
OMIAGE 1456,760 289,580 1167,180
*.0.B, COSTS .

i) Island Working Costs and Royalties 2283631 31/4 746875 51/7 1536756 26/4
.2) Interest and Sinking Fund 259965 3/7 . 51681 3/7 208284 3/7
'2) Depreciation and Moorings 309561 L/3 103187 7/10 206374 3/6
"4)  Administration Expenses 135478 1/10 45160 3/1 90318 1/7
.3) Otrner Overhead Expenses 54628 -/9 10859 -/9 43769 -/9
) TOTAL F.0.B. COSTS. 3043263 41/9 957762 66/2 2085501 35/9

3QURCE s

NAURU/OCEAN - B.P.C. Annual Accounts

[

OCEAN - Bundle 43/12 except that administration expenses allocated % Ocean % Nauru (as per

T.A.G. Report) .
NAURU - Obtained by difference

Sve



P.C. TRADING ACCOUNT

2AR: 1958/59
SNNACE

O.B. COSTS

1)
2)
:)
3
5)

3)

Island VYorking Costs and Rovalties
Interest and man»sm Fund
Depreciation and Moorings
Administration Expenses

Other Overhead Expenses

TOTAL F.0.3. cosTe,

NAURU/OCEZAN - B.P.C. Annual Accounts
OCEAN - Bundle 43/12 except that adm
T.A.G. Report)

NAURU - Obtained by differsnce.

41/3 1048568 62/40

NAURYU/OCEAN OCEAN NAURY
i PER TGN £ PER TON £ PER ToN
1535,031 333,893 1201,138
2349811 20/8 808300 48/5 1541511 25/8
259964 . 3/5 - 56562 3/5 203422 3/5
326154 4/3 122000 7/4 204194 3/5
147377 1/19 49126 2/11 98251 1/8
84755 1/3 13000 -/9 71765 1/2
3168111 2115143 25/3

inistration expenses allocated 3 Ccean # Nauru (as for
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3,2.C. TRADING ACCOUNT NAURU/QCEAN QUEAN ’ NAURY

obe

[ZAR: 1961/62 £ PER TON £ PER TON L PER TOIH
PCHNAGE 1,845,204 303,552 1,541,652

7.0.,8, COST3

"1} Isiend Working Costs and Rovalties 3255881 35/3 1052314 69/4 2203587 28/7
2) Interest and binking Fund 259965 . 2/10 . L2764 2740 217201 2/10
{3) Depraciation and ioorings 268802 2/11 96125 6/4 172677 2/3
{4) Administiration ExDenses 189208 2/1 63063 h/2 126145 1/8
73) Other Qverhead Cxuenses 85593 -/41 14080 - /11 © a5ty _/14
{6) TCTAL F.O.Z. COETH. ' LoS9LL9 LL /- 1268346 83/7 . 2791103 36/3
IQURCE:

NAURU/QCEAN - B.P.L. Annual Accounts
OCEAN - T.,A.G. Reporz
NAURU - Obtained bv difference



3.2.C. TRADING ACCOUNT

EART 1662/63

TONWAGE

v CO57TS |

-

Island Working Costs and Royalties

!
iy

2.8

1)
{2) 1Interest and Sinking Fund
{z) Depreciation and Moorings
(£) Adminiscraticn Fxpenses
{5) OQther Uverhead ﬁxoenses
{8)

TOTAL F,0.5. COSTS,

OCEAN - T.A.G. Revorg

MAURU/QCEAN

QUIAN

NALRY

£ PER oM 5, SFR_TOH £ 2IZ I

1,926,692 . 320,267 1,606,425
3486349 36/2 1154296 72/4 2332053 29/~
259965 . 2/8 %3206 2/8 216759 2/8
660927 6/10 149758 /b 311169 e/b
210634 2/2 70141 4/5 140493 1/9
133684 1/5 22218 /5 111466 1/5
4751559 49 /4 1435619 89/11 3311940 41/3

HAURU/OCEAN - B,2.C. Annual Accounts

NAURU - Obtained by difference

0sE



351

e e

 9JUBIIIITP Ag pauTe3qQ - NYAVN

AI0day "Dyl - UB8IQ

£3UNODOY Tenuuy °2J°d*€ - NYII0/NHNYN 'ZOHIN0S

9/6% 260294€ §/m6  LIt90St 6/¢8 6918925
Ci/t Tt Il CL/1 &Zehe oL/t £LE981
/b ZLGL6L ~/s Ti8L c/e 96e9ee

2/s 9cLsey €/ £6CsLL 2/9 606509
8/2 626412 8/2 902 8/2 © 696652
LL/eg oLizose 6/¢L LA TARE 1/0y 9gn6LeS

060'¢CG* 6v8‘8Le 666 ‘LLB'L
5 E3d 3 HOL ¥z K] NUZ Bad 7
NEAN N?H00 NVED0/RENVN

"RL30D 'S'0°d TVvInd  (9)
sasusdxy Ummng>o.Lm:ro {(g)
sasuadxg UOTLBJIISTUTELPY  {3)

SFUTIOON pu¥ UcTlvIoaJIda(]

MYy
—

pung SFUTHUTS PUB asaIau]

T ny
—

$373I8AQY puUeR 53509 mﬂaxho; PUBTS I
$1502 '§°C°

[EW

IDVHNDS
7G/C96L UVLA

LNNCIDY DNIOVHL "37d ¢



\

1

3.P.C, TRADING ACCOUNT . NAURU/OCEAN OCEAN . NATHL

7EAR: 1964/65 £ PER TON £ PER TON £ BER TON
~OMHAGE : 2,037,951 348,953 1,688,998

“.0.B. COSTS

;1) Island Wérking Costs and Royalties 4713492 LE/3 1350739 77/5 3362753 39/10
2) Interest and Sinking Fund 259965 2/7 - L4506 2/7 215459 2/7
'3) Depreciation and Mecorings 624213 &/2 235473 13/6 388740 u/7
‘4) Administration Expences ' 273418 2/8 91130 5/3 182288 Z/é
.5} Other Overhead Expenses 512663 5/~ 1464587 8/2 T 371076 4/5
.6) TOTAL F.0.B. COSTS, . 6383751 62/8 1863435 106/10 &5205&6 53/6
I0UREE:  \AURU/OCEAN - B.P.C, Annual Accounts

OCEAN - T.A.G. Report
NAURU - Obtained by difference.
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A COMPARATIVE SURVEY OF THE LAW OF TRUSTS AND TRUST-
LIKE INSTITUTIONS

AM. HONORE

1. Scope of memorandum. This memorandum deals with the extent to which
trusts and trust-like institutions are recognized in the various legal systems of
the world. It pays particular attention to one of the functions which that
institution serves. This is the function of providing protection for persons who
suffer from a legally recognized incapacity such as minority or who, though
not legally incapable, are thought to be either temporarily or permanently
incapable of managing their own affairs.

2. Sequence of topics. The memorandum deals successively with (i) the main
features of the Anglo-American law of trusts as it has developed from its
origins in English law, or, specifically, the branch of English law called Equity
(paras. 4-32); (ii) the spread of the trust to and its reception by systems other
than English law, mainly but not exclusively those of countries in which
English is a main language (paras.33-43); (iii) those fiduciary institutions
which have developed independently of the Anglo-American trust (paras. 44-
61), in particular those which can be regarded as trust-like. Special attention
is given to trust-like institutions in civil law systems belonging to or
influenced by the Romano-Germanic family. Paras. 3 and 62 summarize the
findings.

3. Summary. The picture that emerges is of the universal availability and
pervasive use of protective institutions, by which persons (trustees, guardians,
curators, administrators or the equivalent) hold an office which involves a
fiduciary duty to administer for purposes other than their own private
interest assets which are separate from their own private property. These
persons are subject to the supervision of a court or administrative body, and
are legally accountable for their administration of the assets under their
control to the persons whom it is their duty to protect.

[3*]

This term is explained in para. 32 below.
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A, THE MAIN FEATURES OF THE ANGLO-AMERICAN LAW OF
TRUSTS.

4. Description of Anglo-American trust. The first of these protective
institutions is the trust®. What is now called the trust has evolved over several
centuries from its roots in the English mediaeval 'use’. In its present form it
may be created by a person (the settlor or founder) in various ways (contract,
will, unilateral declaration) without any need for state approval. When a trust
has been validly created one or more persons (the trustee or trustees) are
under a fiduciary obligation to administer property (the trust property,
consisting trust assets) exclusively for another person or persons (the
beneficiaries) or for some other lawful purpose and not for their own
benefit', Though the trustee has title to the trust assets they are not part of
his patrimony. The trustee is accountable for his administration of the trust
and the court, if approached, takes steps (e.g. by appointing or removing
trustees or giving directions for its administration) to see that a trust, once
created, is carried out.

5. History. In England the trust developed from the sixteenth century
onwards under the aegis of the King’s Chancellor and the courts of Equity
which came in the course of time to exercise the Chancellor’s jurisdiction.
These courts existed for a long time alongside the ordinary English common
law courts. In particular courts of Equity developed remedies different from
those available in the common law courts. Though in England the courts of
Common Law and Equity were fused in 1875, that process of fusion has not
yet taken place, for example, in many states of the USA. Hence some
definitions of "trust’ still require that a trust create an ’equitable’ obligation.
For example the American Law Institute, under the guidance of the late
A.W .Scott, the outstanding modern authority on trust law, defines "trust’ as a
fiduciary relationship with respect to property, subjecting the person by
whom the title to the property is held to equitable duties to deal with it for
the benefit of another person®.

3 Comparative survey by W.F.Fraicher, Internaiional Encyclopedia of Comparative Law (1lamburg 1965)
Vol 6ch. 11,
L] Except for the fact that the trustee may be one of the beneficiaries, in which case his duties and powers as

trustee must siill be excrcised impartially and not for his own private benefir.

5 American Law Institute, Restatement of the Law Second (1959) s.2.
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6. Courts of Equity. While the reference to equitable duties explains the
historical origin of the trust and is accurate in the US context, the existence
of separate courts of Equity is not a necessary condition for the existence of a
system of trust law. For example, trusts are recognized and the obligations of
trustees enforced in Scotland, India, Pakistan, Sri Lanka, Malaysia and
Singapore much as they are in England, though the countries mentioned
have never possessed separate courts of Equity.

7. Equitable interests in property. Some Anglo-American lawyers take as an
essential feature of the trust institution the parallel existence of two types of
ownership or property interest. They have in mind the legal ownership of
trust assets by the trustee which in English law and many systems deriving
from it exists alongside the equitable ownership or interest of the beneficiary
in the same assets. It so happens that in England the existence of two
separate court systems led to the recognition of a subordinate ’equitable’
ownership or property interest alongside the superior ownership or legal title
recognized in courts of common law. But this is an accidental feature of
English law rather than a necessary element of the trust. "The distinction
between the legal and the equitable estate is really a red herring drawn
across the trail®’ Trust beneficiaries can be adequately protected though they
do not possess this type of ’equitable’ interest in the trust assets (below paras.
25-27). That this protection is possible is demonstrated, again, by the
example of Scotland, India, Pakistan, Malaysia, Singapore and Sri Lanka. In
those countries the trust has been received and is regulated along lines
similar to those of English law, although equitable interests in property are
not recognized in those countries.

8. Ownership of trust assets. It is however an essential feature of the trust,
and one which marks it off from other trust-like institutions, that the trustee
has title to the trust assets. In this respect the trust may be contrasted with
trust-like institutions such as guardianship (below paras.44-57), curatorship
(ibid.), and the Dutch administratorship (bewind: below para 59). From the
point of view of ownership of the assets in question there are indeed three
legal techniques by which provision can be made for the fiduciary
administration of assets. Under the first the assets are owned by the person
whose duty it is to administer them for another or for an abstract purpose. Of
this technique the Roman fiducia provides an early model and the trust and
Germanic Treuhand (below para.58) contemporary examples. Under the

6 F.H.Lawson, A comnton lawyer looks at the civil law (Ann Arbor 1953) p.203.
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second technique the assets are owned by the ward but the guardian or other
person charged with administering them has powers of management over
them to the exclusion of or in comjunction with the ward. Roman
guardianship (tutela) and curatorship (cura) provide early models of this
technique. These Roman institutions have been copied with modifications by
virtually all modern civil law systems (below paras. 46-57). In a third model
the ownership of the assets is vested neither in the person administering
them nor in the person for whose benefit they are administered but in a
juristic person, such as a foundation (below para. 60) or deity (below para.
61). Such a juristic person is conceived as embodying the abstract purpose
for which the assets are to be managed. This technique is used mainly for the
promotion of pious, charitable and religious causes, where the emphasis lies
in the promotion of a worthy object rather than on the benefit to identifiable
individuals. The trust can however also be used for these purposes.

9, Title to trust assets. Though the trust clearly falls under the first of these
models it is not quite accurate to say that the trustee must own the trust
assets. As Maitland pointed out the trust property may consist in an interest
less than ownership, such as a life interest (usufruct), a contractual obligation
such as that underlying a holding of shares in a company, or even the interest
of a beneficiary under another trust’. Indeed any type of property may be the
subject of a trust. The correct proposition is therefore that the trustee must
hold the title to the assets which are subject to the trust, whether that title
amounts to ownership or to some lesser right or interest. The Hague
Convention on the Law applicable to Trusts and their Recognition (10 Jan.
1986) provides that one of the characteristics of a trust is that 'title to the trust
assets sgands in the name of the trustee or..another person on behalf of the
trustee™.

10. Definition of ’trust’. The Hague Convention, which provides a recent
synopsis of the essentials of the law of trusts from an international point of
view, provides that for purposes of the Convention "the term ’trust’ refers to
the legal relationship created- inter vivos or on death- by a person, the
settlor, when assets have been placed under the control of a trustee for the
benefit of a beneficiary or for a specified purpose”. The present
memorandum like the Convention is not principally concerned with the
method of creating a trust. That depends on how obligations are created, how

7 F.W.Maitland, Equény (Cambridge 1936) p.5D.

8 art. 2.
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transfers of property take place and what formalities are required for juristic
acts in the system under consideration. The present concern is rather with the
legal effect of the creation of a trust, in particular the nature of the obligation
so created and the remedies for breach of that obligation.

11. Trust assets as separate fund. As regards the legal effect of the creation
of a trust, the Convention lists two important features. The first is that the
trust assets constitute a separate fund and are not part of the trustee’s private
patrimony. This separation carries with it an obligation on the part of the
trustee to keep the trust assets separate from his private patrimony and to
identify them so far as possible as trust assets. On this point the Convention
provides that a state recognizing a foreign trust shall, when the trustee
desires to register assets, movable or immovable, or documents of title to
them, be entitled, in so far as this is not prohibited by or inconsistent with the
law of the state where registration is sought, to do so in his capacity as trustee
or in such other way that the existence of the trust is disclosed”’.

12. Trust assets not part of trustee’s patrimony. The separate status of trust
assets is shown by the rule that trust assets are not available to the trustee’s
creditors for debts owed to them by the trustee in his private capacity'’,
Equally trust assets do not fall into the trustee’s private estate on bankruptcy
or insolveiglcy“. Finally, trust assets do not form part of the trustee’s estate on
his death™<.

13. Trust not a juristic person. This separation of assets, now firmly settled,
has been arrived at in English law and the systems derived from it by a
process of evolution, It may be asked how such a separation is possible unless
the trust assets constitute a separate juristic person, which is not the case in
English law and the systems derived from it. This problem puzzled Lepaulle,
who in his study of the trust from a civil law point of view rightly noted that
the separation of trust assets from private assets was central to the trust’®. He

9 art. 12,

10 ef. Hague Convention art. 11 (a) : recognition to imply if possible that personal creditors of the trustee
shall have no recourse against the trust assets.

11 Id. art. 11 (b): recognition 10 imply if possible that trust assets shall not form part of the trustee’s estate
upon his insolvency or bankruptcy.

12 The Hague Convention adds that (an. 1t (¢)) that the trust assels shall not form part of the matrimonial
property of the trustec or his spouse.

i3 P. Lepaulle. Traité théorique et pravique des truses en droit imerng, en droit fiscal et en droit intemational
(Paris 1932) pp. 26-7, 31.
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went on to conclude that the trust assets must constitute a juristic person. As
a matter of positive law that conclusion was mistaken, for though a trustee
such as a trust corporation may possess juristic personality the trust itself
does not. Lepaulle’s conclusion was indeed not necessary, since the concept
of a separate fund (peculium, patrimoine affecté, Sonderverméigen) is familiar
in civil law systems and does not require that the separate fund be treated as
a juristic person.

14. Trusteeship an office. The separation of private and trust assets is
perhaps best explained by the fact that as trustee a person has an official
capacity separate from his or her private capacity. Among the minimum
features prescribed by the Hague Convention for those states recognizing
foreign trusts is recognition that “the trustee may sue and be sued in his
capacity as trustee and that he may appear or act in this capacity before a
notary or any person acting in an official capacity!." Moreover trustees own

or hold the title to the trust assets by virtue of their office and not otherwise.

15. Trustees as joint tenants. This conception of the legal position may owe
something to the rule that when there are two or more trustees they hold the
trust asseis as joint tenants. Joint tenancy is a form of property holding
known to English law and most systems derived from it. Its special feature
(the rule of survivorship) is that if one joint tenant dies or his share in some
other way comes to an end, that share goes not to the trustee’s executor or
heir but to the surviving joint tenants. Hence when a trustee dies, resigns or is
removed from office continuity in the administration of the trust is made
easier because the surviving trustees automatically succeed to the previous
trustee’s share of the trust assets. There is no need for that share to be
transferred to the surviving trustees. Likewise any new trustee automatically
becomes on appointment a joint tenant and so obtains a share of the trust
assets for the duration of his or her trusteeship.

16. Trusteeship partly private, partly public. The fact that trusteeship is an
office distinguishes the trustee’s position from, for example, that of the
Germanic Treuhdnder (below para.58). The position of a trustee is private in
the sense that a trust (unlike a foundation: below para. 60) may be created
without state authorisation. Moreover trustees do not in general need
administrative or judicial sanction in order to be appointed or to manage the
affairs of the trust. It is sufficient that the settlor appoints them as trustees or

14 art. Ik



prescribes the manner in which trustees are to be appointed. This the settlor
normally provides for in the instrument which sets up the trust. On the other
hand trusteeship is an office in the sense, just explained, that a trustee owns
or has title to the trust assets only so long as he or she remains trustee. The
office is not passed on to the trustee’s executor or heir. Moreover, though a
trustee is usually appointed by a private juristic act, there is a public element
to the office, since it is subject to the jurisdiction of the court. "Le trust vit a
'ombre du Palais de justice"™. Unlike, for example, a private property owner
trustees can be deprived of their rights by the court. The court can if called
upon remove a trustee and substitute a new one, whereas it could not
expropriate a private property owner and substitute another. Trusteeship is
therefore an office which, though in important respects private, is subject in
other respects to public control. Though not an ’upper trustee’, the court
possesses far reaching supervisory powers over trusts; but it will exercise
them only when asked to do so by a trustee, beneficiary or, in the case of
charitable trusts, a public official.

17. Trust a legal entity. Although a trust is not a juristic person, it is a legal
entity which, once created, continues until the trust object has been fulfilled.
Two features of trust law in particular show this. First, by the rule of real
subrogation, when trust assets earn income the income is added to the
existing assets which together constitute an ongoing trust fund. The same is
true of assets acquired through the sale, exchange, takeover etc. of trust
assets or income. The ongoing fund constitutes the trust estate, the
composition and value of which varies from time to time. Secondly, in order
that the trust object may be realised the trust estate is if necessary
administered by a succession of trustees. A well-known maxim provides that
a trust once created will not fail for want of a trustee. It is the continuity of
the trust estate despite changes in the individual assets, together with the
continuity of administration secured if necessary by the appointment of
successive trustees, which make the trust a legal entity.

18. Jurisdiction of court over trusts. The court, though it does not possess
active powers of supervision, has jurisdiction and in a proper case a duty to
intervene in order to safeguard the continuity and probity of the trust
administration. The court exercises its supervisory powers only when called
upon to do so by a beneficiary or trustee, and when satisfied that intervention
is necessary in order to secure the proper administration of the trust. In that

15 Lepaulie, op. cit. p.207.
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event it may appoint or remove trustees and in general do what appears
necessary to ensure that the trust object is fulfilled. A trustee who is in doubt
about the interpretation of the trust instrument or his powers under it may
apply to the court for guidance. The court gives guidance on matters of law
but normally leaves the exercise of discretion to the trustees.

19. Variation of trusts. These supervisory powers include in most
jurisdictions power to vary charitable trusts under the cy pres doctrine, by
substituting a closely related charitable purpose for the one prescribed by the
settlor if the latter has become impossible or impracticable to fulfil. In many
jurisdictions courts also have power to vary non-charitable trusts so as to
secure that the trust object is so far as possible achieved in changed
circumstances which the settlor failed to foresee or provide for.

20. Duty of trustee. The Hague Convention also mentions as a feature of
trusts that ’the trustee has the power and the duty, in respect of which he is
accountable, to manage, employ or dispose of the assets in accordance with
the terms of the trust and the special duties imposed on him by law'®. The
trustee’s duty is to carry out the terms of the trust, which are normally
embodied in a trust instrument!’, The instrument may consist of a contract,
will, unilateral declaration of trust, transfer of property, or other juristic act.
Generally speaking it is open to the settlor, in creating the trust, to fix
whatever terms he wishes so long as these are not unlawful or contra bonos
mores. But the source of the trustee’s fiduciary duty is not the contract, will or
other juristic act which sets up the trust but the general law relating to
fiduciary duties.

21, Duty of loyalty. The most fundamental duty of the trustee is what Scott
calls the ’duty of loyalty!®. "This duty is imposed upon the trustee not
because of any provision in the terms of the trust but because of the
relationship which arises from the creation of the trust. A trustee is in a
fiduciary relation to the beneficiary of the trust. There are other fiduciaries,
such as guardians, executors, or administrators, receivers, agents, attorneys,
corporate directors or officers, partners and joint adventurers. In some
relations the fiduciary element is more intense that in others; it is particularly

16 art, 2(c).
17 In general 1rusts may however also be created orally.
18 AW Scott, Abridgement of the Law of Trusts s. 170. An alternative term is 'fidelity”: Halsbury's Laws of

England (d4th ed.) vol. 48 (1984) s 821.
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intense in the case of a trust. It is the duty of the trustee to administer the
trust solely in the interest of the beneficiaries. He is not permitted to place
himself in a position where it would be for his own benefit to violate his duty

to the beneficiaries!”."

22, Avoidance of self-interest. The duty of loyalty carries with it the duty to
administer the trust purely in the interests of the beneficiaries or trust object,
and to avoid conflict between the private interests of the trustee and those of
the trust beneficiaries. This peremptory duty cannot be set aside by the terms
of the trust. A contract or will which purparted to exclude the fiduciary duties
of the ’trustee’ would not be construed as creating a trust but might amount
to an outright gift or legacy.

23. Dealing in trust assets. The duty of loyalty applies in particular to the
purchase or sale of trust assets by the trustee. On a strict, traditional view
such purchases or sales, whether direct or through an intermediary, are
forbidden no matter how clear the trustee’s good faith and how beneficial the
contract to the beneficiary. On a less strict view, which is gaining ground, the
court will confirm such transactions if beneficial to the trust, provided that
the trustee has made full disclosure to the beneficiaries and to co-trustees
and secured their agreement.

24, Duty to give personal attention. The duty of loyalty further carries with it
the duty to attend personally to the affairs of the trust and not to delegate the
responsibility to others, not even to co-trustees. All co-trustees are jointly
responsible for the trust administration no matter how the task is in fact
divided between them. A trustee may and in appropriate circumstance
should employ professional or expert assistance to help with the trust
administration, but he is bound to monitor to the extent that he reasonably
can the performance of those professional advisers or experts whom he may
thus employ.

25. Accountability of trustee, Trustees are accountable for the conduct of the
trust administration during their period of office. One aspect of this
responsibility is that they have a duty to account to the beneficiaries at
regular intervals, generally not less than once a year. A trustee who violates
the terms of the trust is guilty of a breach of trust and is responsible for the
consequences of the breach. The same is true of a trustee who violates the

19 1d. p. 319.
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fiduciary obligation of loyalty described above. In such cases the beneficiaries
or co-trustees have a number of possible remedies. They may sue the trustee
for breach of trust and recover any loss which would not have been suffered
by the trust estate but for the breach. Alternatively they may claim any profit
made by the trustee as a result of the breach. These rights of the
beneficiaries and co-trustees are in personam.

26. ’Following trust property’. Moreover when the trustee has alienated a
trust asset in breach of trust, the trust asset can generally be recovered for
the trust estate unless it has been acquired by a person who has in good faith
given value for it. The beneficiary may also ’follow’ the asset which has been
wrongly alienated or mingled with the trustee’s personal patrimony in the
sense that, so long as the proceeds of the asset can be traced, the principle of
real subrogation applies. Any substitute asset acquired with the one
improperly disposed of can be treated as forming part of the trust estate. On
this point the Hague Convention lays down that a state recognizing a foreign
trust shall, if the law governing the trust so requires or provides, recognize
that the trust assets may be recovered when the trustee, in breach of trust,
has mziongled the trust assets with his own patrimony or has alienated trust
assets”.

27. Whether beneficiary’s right in rem. These rights of the beneficiary 1o
recover trust assets can be regarded on one view as resting on his equitable
ownership of or interest in the assets. On that view they constitute a species
of right in rem. Alternatively, (particularly in a jurisdiction which does not
recognize equitable interests), they can be construed as rights, deriving from
the trustee’s fiduciary duty, to have certain improper alienations rescinded
and to rely as against the trustee on the principle of rea’ subrogation. On this
view the benefictary’s right is analogous to, though more extensive than, that
of a creditor who seeks to rescind fraudulent dispositions by the debtor and
thereby to restore the assets so disposed of to the debtor’s estate.

28. Removal of trustee. A further remedy open to the beneficiary or co-
trustee in the event of breach of trust is to ask the court to remove the
trustee who is guilty of the breach or whaose interest conflicts with that of the
beneficiaries. This the court will do in the event of a sufficiently serious
breach of trust or conflict of interest.

W0 “This is subject 1o a quatification as regards the rights and obligations of third party holders of the assets.



29. Trusteeship normally gratuitous. Trustees are entitled to be indemnified
for expenses incurred in the administration of the trust. But in most
jurisdictions they are not entitled to be remunerated for their services unless
(as is normal in the case of professional trustees such as banks) they stipulate
for payment. In principle the office of trustee is therefore gratuitous.

30. Standard of care and skill. Nevertheless, irrespective of payment, the
standard of skill and care to be exercised by a trustee in the administration of
a trost is that which a reasonable person would employ in his or her own
affairs. The trustee is personally responsible not only for violating the duty of
good faith and loyalty but for any failure to display reasonable skill and care.
Indeed it is not unknown for strict liability to be imposed on a trustee in
regard to certain matters. On the other hand courts increasingly assume a
jurisdiction to relieve the trustee of liability for breaches of trust committed
in good faith if in all the circomstances this seems just.

31. Salient features of the trust. In sum the trust has by a historical evolution
acquired the following characteristics which may, in a comparative
perspective, be regarded as its salient features:

1. A person (settlor) may create a trust privately, without state
approval, for any lawful object involving the administration of
assets

2. The trustee has title to the trust assets

3. Though the trust is not a juristic person the trust assets form an
estate or patrimony which is separate from the trustee’s private
patrimony

4, The trustee holds an office and is subject to the jurisdiction of the

court, which has a duty, if properly approached, to see that the
trust object does not fail

5. In the execution of their office trustees have a fiduciary duty
6. Trustees are accountable for their administration
7. Trust beneficiaries have remedies for breach of trust both against

the trustees personally and in relation to the trust assets
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32, Trust-like institutions, Other institutions in various legal systems share
some but not all of these features. For example agents have fiduciary duties
but do not hold an office and are not subject to the control of the court.
Guardians hold an office but do not own the assets they administer. The
creation of juristic persons (e.g. companies and foundations) usually requires
state approval or at least registration. Company directors must act in the
interests of their shareholders but the latter do not have the remedies
available to a trust beneficiary.

Some but not all of these other institutions may be regarded as trust-like in
that they share the substantive, though not all the technical, features of a
trust. In this memorandum the expression ’trust-like institution’ refers to an
institution which shares with the trust the incidents of separation of assets,
office-holding by the trustee, supervisory jurisdiction of the court or a public
body, fiduciary duty and accountability on the part of the trustee together
with legal remedies on the part of the beneficiary (para. 31, items 3 to 7
above). On the other hand an institution may be described as ’trust-like’ even
though the title to the property is not in the trustee but rather in the
beneficiary or a juristic person, and though the scope of the purposes for
which the institution may be used are more restricted than in the case of a
trust (para. 31, 1 to 2 above). This is because such institutions are in
substance and function similar, though technically different, from trusts
proper.

B. SPREAD AND RECEPTION OF THE ANGLO-AMERICAN TRUST

33. Wide diffusion of the trust. The institution described forms an integral
part of English law. It has been received as such in countries of English or
British settlement, particularly the USA, in which it has attained a high
degree of sophistication. It has also been received in most of the forty-eight
sovereign states of the British Commonwealth outside than the United
Kingdom®, along with some other states which were formerly under British
control?. It has been thus incorporated into legal systems with widely
differing origins and in societies with contrasting levels of social and
ecanomic development. :

21 General survey in G.W Keeton and L.A. Sheridan, The compararive law of trusts in the Commonweaith and
the Irisit Republic (London 1976) pp. 321-335.

22 Trefand, Souwth Africa, Pakistan.



34. Countries of British settlement. Among territories of British settlement
may be mentioned the common law states of the USA and Australia, the
common law provinces of Canada®, and New Zealand®. A similar reception
has taken place in the legal systems of territories now or formerly part of the
United Kingdom (Republic of Ireland, Northern Ireland), other than
Scotland, for which see para 38 below.

35. The trust in Asia. In India, the trust was introduced to a limited extent by
custom during the period of British administration. It was first put on a
statutory basis by the Indian Trusts Act 1882, the last of the nineteenth
century Codes to be introduced into India. The Indian law on the subject was
inherited by Pakistan and later Bangladesh. The Indian 1882 Act formed the
model for the Sri Lanka Trusts Ordinance of 1917, though with some
variations. The author of this Code, Whitley Sheldon, was at pains to avoid
introducing to Asia the cumbrous English division into legal and equitable
estates in property (above para.7). This was the easier as there were no
separate courts of Equity in India. The Act does not apply to the charitable
endowments of Hindus, Bhuddists and Muslims which are regulated by
separate legal institutions derived from their respective religious systems
(below para.6l). Nor has the law of trusts been applied to property holding by
the Indian joint family™. Nevertheless the trust law of India and of the states
which derive their law from India or from statutes modelled on the Indian
follows the English model in all essential respects and displays the salient
features outlined in para. 31 above.

36. The trust in Africa. Similarly the law of trusts operates in Nigeria and
Ghana within limits set by Nigerian and Ghanaian family law, and the same
is true of other African territories formerly under British administration.

37. The civil law trust. The trust or a trust-like institution copied to some
extent from the Anglo-American trust has also been introduced in a number
of countries with a civil rather than a common law tradition. These include,
among states and jurisdictions subject to English or U.S. influence, Scotland,
Quebec, Sri Lanka, South Africa, Cyprus and Louisiana; and among states
not so subject, Liechtenstein and Ethiopia. The reception has taken place
either by custom (Scotland), by statute (Quebec, Liechtenstein, Ethiopia,

23 Detatled account in D.W.W Wuters, The law of trusts in Canada (2nd ed. Toronto 1984).
24 Account in L.McKay, Cases and saterials on rusts (Weilington 1980),

25 Keeton & Sheridan op. cit. p.194 .
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Louisiana), or by custom supplemented by statute (South Africa, Sri Lanka,
Cyprus). As would be expected, civil law trusts differ in minor respects from
trusts under English law and the systems derived from it, apart from the
obvious distinction that civil law systems do not recognize equitable interests
in property. In some cases (Ethiopia, South Africa) the differences between
civil and Anglo-American trusts relate to one of the features of trust law
outlined in para. 31 above, such as the location of title to the trust assets in
the trustee. From a substantive and functional point of view, however, both
these are properly regarded as trust-like systems in terms of para.32 above.

38. Scotland. There is some doubt how far the law of trusts in Scotland is an
indigenous customary creation and how far influenced by the proximity of
England. The leading case on the subject decides, contrary to earlier views,
that a Scottish trust is not a form of contract or a combination of contracts
(e.g. deposit and mandate) but is sui generis®™, The essential features of trust
law listed in para.31 are observed in Scotland®, and it is even possible,
contrary to the practice in some other civil law jurisdictions, to create a trust
by unilateral declaration inter vivos®,

39. Quebec. The law of trusts was introduced by statute into Quebec, the only
civil Jaw province of Canada, in 1879 and the statutory provisions were
incorporated in the Quebec Civil Code in 1888%. They provide that those
who may directly make gifis or legacies may instead create trusts inter vivos
or on death in favour of donees or legatees. After some hesitation it has been
decided by the Supreme Court of Canada that the trustee is owner of the
trust assets. His ownership is however sui generis (viz. of an administrative
character)®. Unlike in English law and derivative systems it is not possible to
create a trust by unilateral declaration inter vivos. There are some other
minor differences. Despite these a Quebec trust conforms to the criteria set
out in para. 31. in all respects, except that it can be created only for the
limited purposes of a gratuitous disposition in favour of a beneficiary, and
not, for example, to provide for the orderly payment of company debts by
means of a trust for debenture holders.

26 Atlan’s Thusrees v Lord Advocare 1976 S.C. (11.1.) 45,53,

27 Detailed account in W.A Wilson & A.G.M.Duncan, Truses, ausiees and execurors (Edinburgh 1975).

28 Ibid. '

59 v arts. 98l (a) to (n). Faribault, La fiducie ou irust de droit civil dans fe Province de Québec; Waters, op. cit.
art VII.

30 Royal Trust Co. v Tucker 1982 1 5.C.R. 250,



40. South Africa. The trust was introduced by custom into South Africa after
the British occupation, where it existed alongside the Dutch institution of
administratorship. The main difference was that the trustee owned the trust
assets while the administrator did not. The legislator regulated these
institutions in the same way as regards administrative control and the
jurisdiction of the court®. It is now provided by statute that a *trust’ can exist
whether the ownership of the trust assets is in the trustee or the beneficiary
on whose behalf they are to be administered®. A South African ’trust’ in
which the beneficiary owned the assets would not count as a trust by the
standards of the Hague Convention on the Recognition of Trusts, or the
criteria of para.31 above. But it would count as a trust-like institution under
para. 32, since the trust assets are separate from the private patrimony of the
trustee and the trust is subject to judicial supervision.

41. Sri Lanka. Sri Lanka differs from India in being a civil (Roman-Dutch)
law jurisdiction. Nevertheless the trust was received on a customary basis
after the British occupation and in 1917 the Trusts Ordinance, the provisions
of which largely follow those of the Indian Trusts Act, was enacted. This
legislation did not extend to the fideicommissum®, a civil law institution
which coexisted with the trust. The trust having proved the more convenient
and flexible fiduciary institution, the fideicommissum has been abolished*.

42, Liechtenstein. In 1926 and 1928% many of the rules of American trust
law were introduced into Liechtenstein in two voluminous statutes®.
Amendments were made in 1980 to ensure better control over the
registration and administration of trusts®. Under these statutes trusts can be
created for natural beneficiaries, the trustee (Treuhdnder) being a natural
person, firm or legal entity (Treuunternehmen). The court has powers of

31 Especially Administration of Estates Act 1913; Trust Moneys Control Act 1934, Detailed account in T.Honoré,
The South African Law of Trusts (31d ed. Cape Town 1985).

32 Trust Property Control Act 57 of 1988 (still to be brought into force),

33 A detailed treatment of the Roman fideicommissum is that of D.Johnston, The Roman Law of Trusts (Oxford
1988), but it is only in a loose sense that the fideicommissum can be regarded as a trust.

34 Law 20 of 1972.

35 Law of persons and companies, 20 Jan. 1926 (PGR arts. 897-932).

36 Law of trust enterprises 10 Apr. 1928.

37 Detailed account by K Biedermann, The trust in Liechtenstein law (London 1984) cf. H. Coing, Die

Trethand kraft privaten Rechesgeschdfis (Munich 1973) ch. 15,
38 Law of 15 Apr. i980.
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supervision®. The Liechtenstein trust, unlike the Treuhand of Germany,
Austria and Switzerland (below para.58) is subject to the supervisory
jurisdiction of the court and conforms to the criteria set out in para. 31
above.

43. Ethiopia. Though drafted by the French comparatist René David, the
Ethiopian Civil Code, unlike the French, has a chapter on juristic persons
and separate estates ("Des personnes morales et des patrimoines
d’affectation*”, with a section on what are called in French translation
fidéicommis and in English transiation trusts*!. The chapter provides that the
‘trust’ is an institution by which goods are constituted as an autonomous
mass, with juristic personality, to be administered by a trustee according to
instructions given by the creator of the trust. The object can be the benefit of
person, a work or an idea, so long as the object is not contrary to public order
and morals. In contrast with a foundation, no state approval is needed for the
creation of a trust. In the absence of a trustee nominated by the settlor as the
creator of the trust, the court nominates a trustee. The Ethiopian trust
conforms to the criteria in para.3l above, with the exception that the trustis a
juristic person, and the trust assets are not therefore owned by the trustee. It
may therefore be accounted a trust-like institution within para. 32 above.

C TRUST-LIKE INSTITUTIONS INDEPENDENT OF THE ANGLO-
AMERICAN TRUST

44, Guardianship and curatorship: historical origin, Apart from the
instances of trusts and trust-like institutions in civil law systems already
mentioned (paras. 38 to 43 above), which no doubt owe something to the
Anglo-American model, other trust-like institutions also exist in all, or
virtually all, civil law systems. The principal institutions of this sort are
guardianship and curatorship, which are historically based on the Roman
tutela, designed especially for the protection of children under age, and cura,
designed for other categories (e.g. the insane, prodigals) seen as in need of
protection. The modern equivalents of these legal terms are used in many
systems to describe the corresponding institutions, but they do not necessarily

39 Biedermann op. cit. pp. 437-467.
40 arts. 516-544,

41 Detailed account by N.C.Vosikis, Le trust dans le code civil éhiopien (Geneva 1975).
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apply to the same categories of incapable person as in Roman law.
Guardianship (rutelle, Vormundschaft) is now the more important category
and the discussion which follows concentrates on it. The term ’ward’ is here
used for the person subject to guardianship, whether under age or adult.

45. Guardianship in modern systems. In modern systems* the range of
persons to be protected has been in some cases widened, to include for
example alcoholics, drug addicts and persons guifty of misbehaviour
(inconduite) or without regular occupation (oisifs). The function of the
guardian is normally to represent the ward in civil acts, less often to assist or
authorise the latter’s acts. The organs of guardianship generally comprise (a)
the guardian, (b) a guardianship authority, either judicial or administrative,
and often (c) an official (counter-guardian) appointed to monitor the
administration by the guardian, and in some systems (d) a family council. The
supervisory jurisdiction over guardianship is vested in a court or
administrative agency, in former times often, and today sometimes, a
municipal body. At a lower level the monitoring official (counter-guardian,
protutor, surrogate tutor, supervisor, curator) supervises the guardian’s
administration. In certain systems the family council has important duties e.g.
as regards the appointment and dismissal of guardians. It generally consists
of a small number of close relatives. It is the modern equivalent of the
Roman family council which had advisory functions in family affairs.

Some modern systems treat parents as (natural) guardians of their children.
The institution of parental guardianship is not sufficiently analogous to the
trust to be dealt with in this memorandum.

46. Salient features of guardianship. The subsiantive features, as opposed to
the terminology, of the institution of guardianship do not vary greatly from
one system to another. The substantive features mentioned include the
following:

1. Unlike the trust, guardianship is available only for the protection of
persons who are judged incapable of managing their own affairs. Again
unlike the trust, it may extend to responsibility for the person, as opposed to
the property, of the incapable person

42 Swrvey in S.J.S10)jar, "Children, parents and guardians'; [mernational Encyclopedia of Comparative Law
vol. IV ch. 7 (1973).
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2. The assets administered by the guardian are owned by the incapable
person on whose behalf they are being administered but the exclusive {or in
certain case the joint) right to administer them is vested in the guardian

3. The guardian has a duty to keep his or her private assets separate from the
assets of the ward

4. Guardianship is an office subject to the jurisdiction of the court or of an
administrative authority, It is not inherited by the guardian’s heir or executor.
In many systems a citizen has in the absence of a valid excuse a public duty to
undertake the office

5. The guardian is subject to a fiduciary obligation to conduct the
administration in the interests of the incapable person to the exclusion of his
or her own personal interests.

6. When the guardianship ends the guardian is accountable to the ward for
his or her administration

7. Apart from the remedies they may have as owners of the assets subject to
guardianship, wards have legal remedies against the guardian personally

47. Guardianship a trust-like institution. It will be seen by comparison with
para. 31 above that guardianship corresponds in its salient features to the
trust so far as points 3 to 7 are concerned but not as regards points 1 and 2
(location of ownership, breadth of purposes for which the institution can be
employed). Guardianship may therefare be classed as a trust-like institution
with para. 32 above. It would not be practicable to mention the form which
this institution takes in the many civil law or related systems in which it is
found. Illustrative systems have been selected by way of showing its wide
diffusion.

48. France. French law provides an example of a system in which a
prominent role is accorded to the family council. The law of 14 Dec. 1964
reformed the regime for the protection of incapable persons*. The organs
involved are the guardian (tutor), the surrogate tutor, the tutorship judge and
the family council. The guardian takes care of the person of the ward and
represents him or her in all civil acts. The guardian administers the ward’s

43 Civil Code ars. 388-514.
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assets as a good head of the family would and is responsible for damage
resulting from faulty administration. The guardian cannot acquire the ward’s
property or take cession of debts which the ward owes without the authority
of the family council. The counter-guardian (surrogate tutor) supervises the
guardian and represents the ward when there is a conflict of interest between
him or her and the guardian. Guardianship of minors is a public duty. The
puardian must render annual accounts to the surrogate tutor, At the end of
the guardianship the guardian must account to the ward for his
administration and is responsible for maladministration. The state is
responsible for faults committed by the guardianship judge.

49. West Germany (GFR). The Federal Republic provides an illystration of a
system of guardianship in which the family council has been abolished and
the court has correspondingly a more prominent role than in France.
Guardianship (Vormundschaft*') aims at the general protection of a person’s
concerns, whether minor or adult, personal or proprietary, while curatorship
(Pflegschaft®) concerns the need for protection on a more limited basis. The
Guardianship Court has a general duty 1o supervise the activities of
guardians and can by appropriate orders and prohibitions take action to
prevent violations of duty by the guardian or counter-guardian. A counter-
guardian {Gegenvormund) may be appointed to monitor the guardian when
there is property to be administered and only one guardian is in office. The
guardian must account to the Guardianship Court and important decisions
require the assent of that court. The guardian must keep his private assets
strictly separate from those of the ward. Guardianship is in principle unpaid,
though the Guardianship Court may for good reason allow remuneration. It
is a civic duty to act as guardian. Both guardian and counter-guardian are
liable to the ward for loss caused by their fault. Not only an individual but a
body such as the Youth Office can be appointed guardian. Except as
otherwise provided the same provisions apply to guardianship of adults as of
minors.

50. Other West European countries. Similar systems of guardianship, though
naturally with variations in detail, are to be found in other European states
which follow the Romano-Germanic civil law tradition. This is the case for

44 Civil Code ss. 1773-1908.
45 Civil Code ss. 1909-1921,



373

examplg with Belgium®, Italy?’, the Netherlands®, Spain®, Switzerland®® and
Greece”l,

51. Eastern Europe: Hungary, Romania, The political distinctions between
western and eastern Europe do not carry with them any notable differences
in their respective systems of guardianship, though public control is more
strongly emphasized, on the whole, in the eastern countries. In Hungary the
operative legislation is Act I of 1974 on Marriage, Family and Guardianship>.
The guardianship authority, an administrative body, appoints guardians. It
must if necessary take action ex officio for their appointment and may
relieve a guardian of office. To act as guardian is a civic duty. The guardian is
the keeper of the ward, the administrator of the ward’s property and the
ward’s statutory representative. The guardian must account to the
guardianship authority at least once a year. The office is not remunerated.
The guardian is bound to make good damage caused by breach of duty. In
Romania the Family Code provides for both guardianship and curatorship
and for the supervisory jurisdiction of a guardianship authority®.

52. Scandinavia: Denmark, Sweden, Finland. Though the legal tradition of
the Scandinavian states differs somewhat from that of the countries to the
south the tutefary institutions of these countries conform to the general
pattern. In Denmark guardians may be appointed by official decree, which
must be registered, to look after the financial affairs of the incapable person,
and, if the decree so provides, personal affairs also. Besides the usual
grounds on which a compulsory guardian may be appointed, a person
suffering from diminished capacity may voluntarily apply for the appointment
of a guardian, who then administers the person’s property jointly with the
ward. Money belonging to the ward is paid to the Public Trustee
(Overformynderiet) while immovables and movables other than money are

46 Civil Code ants. 388-518.
47 Civil Code arts. 343-399.
48 Civil Code Book @ 1it. 15,

49 Civil Code Book | tit. I1X.

50 Civil Code arts. 360-456.

51 Civil Code arts. 1589-1709.

52 58, 93-110.

33 Family Code, Law 4 of 1953 tit. 111. Gh. Beliew, Drept Civil Personele (Bucarest 1982) ss. 98 (f.
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administered by the guardian®. In Sweden the municipal Chief Guardian
exercises supervision over guardianship. Important acts of administration
have 1o be approved by the Chief Guardian®™. The pertinent legislation in
Finland is the 1984 Act on Guardianship and Custody of Children®. A court
order is required to place an adult under guardianship. A curator can be
appointed instead of a guardian for specific or temporary tasks. For all major
acts of administration the guardian requires the authority of the guardianship
authority, which is either a court of law or a municipal guardianship board.

53. South America: Argentina. The states of South America follow the civil
law pattern, naturally with modifications in detail. The Argentine legislation
is contained in the Civil Code®. The guardian (tutor) is the legitimate
representative of the minor in all civil acts. The guardian manages and
administers in his or her own name without regard to the minor’s will. The
guardian must manage in good faith and is responsible for all damage caused
by his or her fault. For many transactions the guardian requires the assent of
the court. Supervisory functions are exercised by the Public Ministry of
Minors. In Chile® and Colombia® the law of guardianship is slightly but not
radically different.

54. Central America: Mexico. Much the same is true of the states of Central
America. In the Mexican Civil Code the Title on guardianship includes
curatorship®. The curator is a counter-guardian; the curator supervises the
guardian’s (tutor’s) administration of the ward’s affairs, In a conflict with the
guardian the curator must defend the ward’s right in or out of court, watch
over the guardian and bring any danger to the attention of the judge. On a
vacancy in the guardianship the curator advise the judge on a suitable
guardian. Each municipality has a guardianship council. There is also a
family council with advisory functions®.

54 Act 277 of 30 June 1922, amended by Act 24 of 8 June 1978. I1.Gammeltoft-Hansen and others, Danish
L.aw (Copenhagen 1982).

55 8.Strdmholm, An inmroduction 1o Swedish law (Stockholm 1981) pp. 1934,

56 J.Uotila. The Finnish Legal Systen (2nd ed. 1985).

57 arts. 377494,

58 Civil Code ans, 338-544,

59 Civil Code arts. 428-632.

60 Book 1 tit, 1X arts. 449-640.

61 For Panama see Civil Code Book | tit. XVIl ans. 246-309,
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55. Africa: Ethiopia, Senegal. The states of Africa, other than those formerly
under British administration, follow the civil law tradition with modifications.
In Ethiopia the Civil Code of 1960 provides for the protection of minors®, the
insane and the infirm®. There are different offices for protecting the minor
in his personal needs {governor) and as regards his property (tutor). The
same régime largely applies to the protection of aduits in the categories
mentioned. The tutor’s administration is supervised by a family council and a
counter-guardian (surrogate-tutor). The office of guardian is gratuitous.
Both governors and guardians may be dismissed for failure to perform the
duties of their office. In Senegal® guardianship (tutelle) falls under the
Family Code®. The organs involved are the guardianship judge, the guardian
(tutor), the counter-guardlan (surrogate twtor) and the family council.
Incapable adults may also be placed under guardianship®.

56, East Asia: Japan, China. The Civil Code of Japan® provides for the
appointment of a single guardian to manage the ward’s property and
represent the ward in juristic acts concerning the latter’s property. He may
resign office on reasonable grounds with the leave of the family court. His
administration is monitored by a supervisor. In China® in default of parents
other close relatives assume the guardianship of minors. Non-relatives may
be guardians if they obtain the approval of the neighbourhood committee,
village committee or work-unii. The same applies to guardians for the
mentally ill, except that a spouse is preferred in this role. The court may
decide disputes as to the appointment of a guardian, The guardian has a
fiduciary duty towards his or her ward and is liable for loss caused by fault.

57. Guardianship in Anglo-American systems. Paras 48 to 56 above have
stressed the wide diffusion of guardianship in systems directly or indirectly
influenced by the civil law. States whose legal systems stand wholly or partly
in the Anglo-American tradition also recognize guardianship, but in a less

62 arts. 204-338.

63 arts. 339-393.

64 D.Martin, Droit civil et commercial sénégalais (Dakar 1985).
&5 arts 305 ff.

66 Family Code arts. 340 . For Rwanda see Family Code arts 249-266. F.Reyntjens & J.Gouws, Codes et lois du
Rwanda {Brussels 1979).

67 Book 1V ch. V arts. 838-876. For South Korea see Civil Code arts 928-959 (guardianship), 960-973 (family
council of three to ten members),

68 Civit Code ans. 16,7, H.P.Zheng, China’s civil and commercial law (Singapore 1988) pp.28-9.
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developed form. There is often no guardianship authority or family court.
Counter-guardianship and family councils are rare or unknown. The reason
why guardianship is less developed in these systems may be that when
substantial assets are given to a minor or other person under disability the
gift normally takes the form of a trust®.

58. Treuhand, fiducie. It is not necessary to do more than touch on certain
fiduciary institutions of the civil law™ which would not count as trust-like
according to the criteria of para. 32 above. One is the Treuhand of German
speaking states such as Germany, Austria and Switzerland”. This is an
institution by which the ownership of property is transferred to a person of
confidence (Treuhinder) to be administered for another and not in the
latter’s own interest. It is disputed whether there is a separation between the
Treuhiinder’s private assets and the fiduciary assets such as to protect the
latter from the Treuhinders creditors. In any event it is clear that the
Treuhiinder holds no office and his or her administration is not subject to
judicial or administrative supervision. In contrast the Liechtenstein Treuhand
(above para. 42) is a genuine trust. Similar remarks may be made about the
fiducie of French law and its analogues. Like the T*"¢ this involves the
transfer of property to a fiduciary to be administered for another. The
fiduciary assets are not separate from the other assets of the fiduciary; they
do not form a separate estate (patrimoine affecté), and the beneficiary is no
more than an ordinary creditor of the fiduciary. The institution is again not
subject to judicial or administrative supervision.

It may be suspected that the reason why trust-like institutions have not
developed in most civil law systems in relation to persons of full age and
capacity lies in the view that protective arrangements of that sort arg not
justified for adults who are in law capable of managing their own affairs’<,

59, Bewind. The Netherlands bewind (administration) is the converse of the
Treuhand or fiducie. The ownership of property to be administered on behalf
of the beneficiary is transferred not to the administrator but to the
beneficiary. The administration of the property is however vested exclusively

69 For English law see P.M.Bromley & N.V.Lowe, Family Law (7th. ed. 1987) ch, 10; for the USA.
H.H.Clark, The law of domestic relaiions in the U.S. (8t Pau], 1968). -

70 C. de Wall, The rrust and corresponding institutions in the covil law (Brussels 1965).

71 Detailed account in 11 Coing, op. cit. above n.33. See also H.Kétz, Trust und Treuhand (Géttingen 1963).

72 V.Bolgar, American Journal of Comparative Law (1953/4) 204ff,; Fratcher, op. cit. n.25.119.
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in an administrator, Bewind is at present used in order to provide for the
administration of gifts and dispositions by last will, mainly the latter. The
New Civil Code proposes an extended regime which would include the
principle of real subrogation and so protect the beneficiary better™. It is not
clear that this extended regime, if finally accepted, would turn the bewind
into a trust-like institution within para.32, since the court would, in contrast
with guardianship and curatorship™, apparently not possess a supervisory
jurisdiction over it.

60. Foundations and religious endowments. A foundation is a juristic person
represented by assets devoted to an abstract purpose, normally cultural,
charitable or religious. It is managed by administrators. In many systems
official sanction is required for the creation of a foundation, in order to verify
that the purpose is one-which conforms to the public interest. The institution
is one which bears analogies to a trust, but, since there are no defined
beneficiaries in a position to call on the court to exercise a supervisory
jurisdiction, it would not count as trust-like within para. 32 above. Since its
purpose is not primarily the protection of the incapable, it is not necessary to
analyse it further for the purpose of this memorandum.

61. Wakf, debutter. The charitable foundation of Islamic law is the wakf,
which is set up by a settlor (wakif) and managed by an administrator (™=l
with fiduciary powers, The ownership of the wakf assets is vested not in the
mutawalli but in Allah or in the beneficiaries. The administrator’s position is
from this point of view closer to that of a guardian than a trustee. According
to most schools of Islamic law a wakf must be perpetual and irrevocable. The
Kadi has a supervisory jurisdiction in so far as he can authorise the sale and
reinvestment of wakf assets™. Hindu religious endowments (debutter) consist
of property dedicated to an idol or deity, the ownership being in the deity or
foundation (Sansthan). The manager (shebait) is answerable for
maladministration, and can be removed by the court. But his duties are not
purely fiduciary. His position constitutes a combination of office and
property”. Though there is some analogy between these institutions and the
trust, they are not aimed at the protection of the incapable and so need not
be further considered here.

73 Book 31tit. 6
EH Book | tits. 15-19
75 Fratcher, op. cit. n. | ss. 136 [[.; Syed Ameer Ali, Mohammedan Law (5th ed. Lahore 1976).

76 N.R.Chakrabarti, Contemporary problems in {lindu religious endowments (thesis, London 1982).
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62. Conclusion: wide diffusion of trust and trust-like institutions. The wide
diffusion of guardianship in a form close to the Romano-Germanic civil law
model justifies the conclusion that this trust-like institution prevails in
virtually all those states whose legal systems are not derived from or strongly
influenced by English law. Almost universally, therefore, the legal systems of
the world make provision either for the trust or for a trust-like institution of a
protective character, such as guardianship, and often for both. These
protective institutions exhibit the common features that the person
administering the assets on behalf of the person in need of protection holds a
protective office; is subject to an ultimate supervisory jurisdiction vested in a
judicial or administrative body; must keep the assets to be administered,
which are either separately owned or are regarded as forming a separate
patrimony, apart from his or her own; owes a fiduciary duty towards the
person to be protected to the exclusion of his or her private interests; and is
accountable to the beneficiary or ward, who has, at least when the period of
administration ends, legal remedies against the former office holder for
maladministration,

Tony Honoré
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THE 1SLAND QF NAULYL
Mew 11 o 1924,
AN ORUINANCE TU AMEKD THE LANIE GURIHNA NCE 1321-1927.

_ BEit erduined by the Adnunistzatir o the Tekunl of Bonew, acling in pursiice of the powers vunferre 1,
AI.rt.mIc ll of the Agrecmicut \lul,lcd the recond duy of July, WIS, between 1hiy M;njl'nl ¥ Goavernment ju Lovilon, ||[:
ms:g:.f?;lf;::lfit of tha Commonwenlth of Austzabin ool §lis Wlajesty’s Gyvernment of the Dowminion of Kex

Sharg Title and (litelion,
1.—(1.} Thiz Ocdinance may be cited a3 the Lawdr Oalinunce 1934,
{2.) The Londs Ordinance 19211927 is in thik Onlinacee ceferred W as the Printipnl Onlinanee,
{3.) The Priceipal Ordinance, on amended by this Onlinace, moy be cited a3 the Lands Grdinance 19%1- 1935,

Prymeuts by Commizsivners,
2.—{1.} Bection four of ibe Principal Ordinnace is nmeded by amittiog parugropl (6) and fisscting i iy stesq
the [ol]owing paragrapha (— )
(&} Durivg the period of eu years commencing oo the first duy af July, Une thousund nine hundred ang
thirty-seven, the Commiationers shall—
{i] pay to ench land-owner from whom phospbute-boaring laod ia leased—
() o Jump sum st the rate of I40 per nere of Lhe lund so leased, with o minimum sug
of £ whore the nrea of the Lol se lensed ia beas tlon L scre ; snd
() s roy!_ﬂl]:y of & per tan of phosplute token from the lnml wecarding tu certifie]
weights : .
Provided that if, on the first day of July, One thousond nine Lundred ap
forty-Lwg, 1he price of phosphote Tob. Powry excesds 1da, per Lop, the royaliy
syable in respect of succeesling periods of five years sholl Le incrensed by
s‘d. per ton for esch Px per tan by which that price excecds e, per ton, byt
the royolty shall not nt nny 1inie excend 6. per ton ; and
[ii) pay to the Administrator, in respect of ench ton of plesphote exported from Nourn, neconling
to the certified weight uf the quantity slipped— B
i) & royuity ol 14t per tnn to be used solely for the Lenefil of the Nourunn people ; nud
(8] & royalty of 2§d. per ton 1o be held iu brust for the-lund-ewners from whoae Jand
_ the phosphute wos taken and invested, aa received hnlf-yearly, ot conpownt
interest, for n pecied of twenty years from the dnte of such investmeut when
the then eapilal ahnd] be re-inveated niul interest thereon pnid hall-yeerly to the
lond-ownees or Lheir fegul potsonal representalives, in proportion (o iheir
respeclive intereats in the origmal invextment ;
{bo) During the period of Lwenty years commencing e the first day of July, Une thousand nine hundred
and forty-zeven, the Commissioners shall—
{i} pay to each tend-owner from whom pheaphete-bearing land ja lensed—
{6} & lump giero ol the rnle of £45 per ncre of Uie land 5o lensed, with & minimum wm
of £7 104, where Uie aren af tho luml so lenacd in Jozs than 1 nere; and
e royal!by of Bil. per ton of phosphole laken from Lhat lnod aevording Lo eertified
weigoh : f
& Erovided that i, on the firsl doy of Inly, One thousand vine bundred onl
forty-seven, the price of phosplivie Lob, Boury exceeds 125, per tan, Lhe royully
poysble jn respect of aucereding periods of five years shall be increased by Jd.
per Lon for ench ls. by which thet price exceeds 12s. per lon aud shall, al the
end of eoch pesied of five years from Lhat date, be increased in respect of ench
suceceding period of five years by n i, yer Lon for every la. per 1on by which
the firice of plssplnie {0 Naure cxeeeds 125 per Lon, hug the rovalty sholl
not at Any {ime excesd Gil. per ton; and
(i) puy Lo the Administzater, in respect of each lan af pliasphate exportel from Nawrm, rerording
to Lie certified weipght of the quantity shipped—
{o} o rogaliy of 11U, per ton to be usert salely for the Yencht of the Kauruan peaple; smb
{69 n royalty of 2l per ton to be held in"frust for the land-ewners from whose Ll
the ghosphate was Luken and invested, sy raceived hull-yearly, nt vompound
interest, lor & period of twenly years fraw Lhe dnte of such investment when the
then capital hnll be re-invesled ond interest (heseon paiid lalf-yeacly o the
lund-owpers or their legal personab represcutatives, in propertion lo tLeir
teapeelive interesta in the originn! investment.™".
(2.) This section shall be decmed 1o linve commenced on the first day ol July, One thousund nine homlred and
thirty-seven ppd 2oy royalty demanded or collected since that dute in exces of thut payuble under the Lands
Ordinance 1925-1927 shall be deomed Lo have been lnwlully imposed wnd luwlully demanded or colloelel.

3, After poction lour of the Teineipal Ondinnnes the fulluwing reetion s inzerted -
Royaltica,
" 4a. Toyulties imposed by sectian laur of thin Qplinsnce shall be prih by Uie Crramissioneds in
Jenuery and July of cach year in respect of plosphate shippel Trom Noora Huring the six moulbs
immediataly precediog the manth of Jnauary or July, wa the case aay e
4. Bection fve af the Trincipal Ordinnney is smemled by omitling the wanl ' twendy " and inreriing io it
slead the wore ity "
Doted this thirlieth day of Decerber, Que thonanmd wine hundred wnd Wiry-nine

F. R. CIHALMERS,
Admioiatrator.
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LETTER, AUSTRALIAN MINISTER FOR EXTERNAL AFFAIRS
TO PRESIDENT OF NAURU, 4 FEBRUARY 1969
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QQ2X;EQB_IHE_MLHLEEEELﬁ_QEEIQE
FPile: 3117477 JCL/JIMcL

Canberra
4 FEB 1969

Your Excellency,

Hew Airstrip for Naury.

In your letter of 5th December, 1968 you proposed
that a meeting be held between representatives of the
Partner Governments and representatives of the Government of
Hauru to discuss how best the airstrip on Nauru could be
constructed as a rehabilitation project, and to determine
the degree of financial and technical assistance and the
Partner Governments would be able to offer.

I have consulted the New Zealand and British
Governments on your proposal, You will recall that the
Partner Governments, in the talks preceding the termination
of the Trusteeship Agreement, did not accept responsibility
for the rehabilitation of mined-out phosphate lands. The
Partner Governments remain convinced that the terms of the
settlement with ¥Your Excellency’'s Government were
sufficiently generous to enable it £o meet its needs for
rehabilitation and development, In the circumstances,
therefore, you will understand that the Partner Governments
are not able to agree to your proposal.

The Australian civil aviation authorities would,
however, be ready to have talks confined solely to technical
problems asspciated with the construction of a new or
improved alrstrip on Nauru and to give technical advice. If
Your Excellency wishes I shall be happy to arrange with the
Department of Civil Aviation for its representatives to hold
discussions with representatives of the Government of Nauru
at a mutually convenlient time.

Yours sincerely,

(Paul Hasluck]

His Excellency Hammer DeRoburt,
0.B.E., M.P.,

President of the Republic &f Nauru,

Office of the Nauru Government
Representative,

227 Collins Street,

Melbourne.
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REPUBLIC OF NAURY

HALRY BLAND, CENTRAL PASIFIC

cunruen AL

6th October, 1983,

In reply pleard guare

The Honourable Robart J. Hawke,
Prime Minister of Australia,
office of the Prime Minister,
parliament Building,

CANBERRA, ALC.T.

Dear Mr Prime Minister,

I thank you wvery much for sparing me some time
from vour very busy schedule on the Tuesday, 30th August,
at the Lakeside Hotel in Canberra, to enable me to mention
two outstanding matters which have been of sericus concern
to successive Governments of Nauru. As I had undertaken, I
am now writing on one of these matters, the rehabilitation
of worked-out phoesphate lands on Nauru.

prior to, and at the time of, Nauru's achievement
of independence from the Partner Govermments of Australia,
New Zealand and the United Kingdom, we had requested
dustralia and the other Governments to rehabilitate that part
of the phosphate deposit which had been mined by them for the
benefit of their countries. However our reguests were
rejected hy the three Governments, the last occasion bzing at
the General Assembly of the United Wations in December 1967.

My Government, acting out of nescessity and in
pursuance of a formal resolution made during the First
Parliament {1968 - 1971} of MNauru, has now decided to approach
the present Government of Rustralia to seek a sympathetic
reconsideration of Nauru's position in this matter.

We are presently in the process of preparing a
detailed document for discussion with your Goverument but am
attaching in advance thereof a brief summary of our views on
the matter.

There are four basic facts that are of critical
importance to us and which, we believe, should colcur the
thinking of each of the Governments of Australia, New Zealand

and the United Kingdom, These facts are
without rehabilitation Nawru can never Lo oul
permanent home since around 674% of rhe Jand

surface will be physically destroyed Ly the
MINLNY Process
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rehabilitation would be costly and it will be
bayond our capacity to finance

we continue to expect the Covernments of
australia, New Zealand and the United Kingdow
£o zontribute to the cost of rehabilitation

it is wvital that work commeéence in the neaar
future since rehabilitation must be spread
over a number of years and as much as
pcossible must he completed before phosphate
mining ends so that there is an experienced
work force on the island and adeguate.
shipping for back-loading soil etc.

I cannot possibly over-emphasise the importance

that my Government and the people of Nauru place on
restoring’ the wholeness of our island for future generations

of our pebple.

We sincerely hope that the Government of

Australia; (and the Governments of New Zedland and the
United Kipgdom) will give very sympathetic consideration ta
our reguest when we again present it formally.

Yours sincerely,

{Hammer DeRoblst)
PRESTDENT





