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INTRODUCTION 



Seetion 1: What this case is about: the essence of the Nauruan claim 

1. The issue in this case is whether Australia is respoiuible for the rehabilitation 
of phosphate lands on Nauni mined prior to July ,1967. n i e  a m  mined prior to 
that date comprised appmximately one-third of the phosphate lands. in effect, 
therefore. as Nauni concedes, responsibility for rehabilitation of No-thirds of 
the phosphate lands is a matter for Nauni alone (NM, para.207; CR 91/19 p.47). 
The phosphate lands themselves comprise according to one Naunian statement 
sixty seven percent of Nauni (Letter from President of Nauni, 6 October 1983. 
Annex 78. Vo1.4, NM) or 1700 hectares out of an area of 2200 hectares (NM, 
para.207). 

2. 'Ihat responsibility for rehabilitation is the issue in dispute is clear from what 
Nauni itself says; from what the Court has said; and from what the facts 
themselves show. 

3. The Application which instituted these proceedings alleges "a dispute ... over 
rehabilitation of certain phosphate lands [in Nauni] worked out before Naunian 
independence" (Application. p.4; also paras.40, 41. 42). Nauni claims that 
Australia has legal responsibility to rehabilitate. or to provide the financial 
rneans for the rehabilitation of, Naunian lands mined for phosphate prior to 
1 July 1967 (Application, paras.45-49; NM, para.621; Oral Pleading Preliminary 
Objections. CR 91/18 p.10-11.17.21). 

4. Nauni contends that rehabilitation was the only matter on which the Partner 
Govemments and the Nauru Local Government Council (NLGC) could not 
agree prior to Naunian independence. Since then the diplomatic correspondence 
and other actions leading to these proceedings have proceeded on the basis that 
responsibility for rehabilitation was the sole matter of disagrcement between the 
parties. Thus, in the 1983 letter from the President of Nauni to the Australian 
Prime Minister, the President referred only to the rehabilitation of worked-out 
phosphate lands (Annex 78. Vo1.4, NM). It was this claim that Australia rejected 
(Amex 79. Vo1.4, NM). indeed. it was the rehabilitation issue which led Nauni 
to establish a Commission of inquiry in 1986. The Commission was asked to 
inquire into the nature and extent of responsibility for rehabilitation of 
phosphate lands worked out prior to independence (Amex 80, No.4. Vo1.4. 
NM). Nauru has itself said that the institution of these proceedings was "a 
consequence of Australia's failure to respond to the findings of [the 
Commission's] report" (Annex 80. No.28. Vo1.4, NM; see also CR 91/20 p.61). 



5. The Court has also recognised thatthis case is solely about rehabilitation (see 
particularly paras.21 and 30 of the. Preliminary Objections judgment. ICJ 
Reports 1992. pp.250, 253). It was only given the vparticular circwnstances of 
the case" that any rights that Nauni might have had in connection with 
rehabilitation of the lands remained unaffected by the termination of the 
Trusteeship Agreement. 

6. The facts themselves also point to rehabilitation k i n g  the only issue in 
dispute. The issue of responsibility for rehabilitation was debated throughout the 
negotiation of the Canberra Agreement in 1967, and in the United Nations 
discussions in the years immediately preceding independence. It is this claim 
which the Court has decided was not on the facts waived by Naum during those 
negotiations and discussions. 

7. One consequence of the fact that rehabilitation is the only issue in dispute is 
that it limiu the maners which can be dealt with in these proceedings. Thus, this 
case is not about whether Australia and the other States making up the 
Administering Authority paid Nauru a sufficient amount in the form of royalties 
for the phosphate during the period the British Phosphate Commissioners (BPC) 
mined the area. Nor does the Nauruan claim for rehabilitation entitle the Court 
to re-open the terms of the Canberra Agreement which transferred the phosphate 
industry to Nauru in order to determine its fairness. Nor can Naum invite the 
Court to examine the royalties paid through the Mandate and Tmsteeship 
periods and pmnounce on their adequacy. Nor is this case about whether Nauru 
can afford to undertake rehabilitation. Naum says that it has adequate funds to 
do this if it wishes (CR 91/19 p.53). So the issues become: 

1. Was there a legal duty to rehabilitate? (If not. the matter ends there.) 

2. If so, was this duty fulfilled eitlrer: 

(a) by the general provision of funds. actual and prospective, made 
for the Nauruans under the Canberra Agreement? 

(b) was a specific earmarking of funds for this purpose required. 
irrespective of the magnitude of funds available under the 
Canberra Agreement? 



3. If there was a duty, and if it was not fulfilled, what share of the 
responsibility should attach to Australia? 

8. The essence of the Naunian complaint is that there was an independent duty 
to rehabilitate which the Administering Authority failed to meet, because the 
Administering Authority did not cany out a rehabilitation program. nor establish 
a fund specifically committed to rehabilitation. In fact. given the shortness of 
time between the Naunian decision to stay on the island and independence, 
rehabilitation by the Partner Govemments themselves was not possible. Instead, 
but without conceding any duty to rehabilitate. the Administering Authority 
transfemd various substantial funds and the whole phosphate industry to be 
used as Nauni saw fit. including the task of rehabilitation if the Naunians so 
decided. It was the income fmm these fun& and the industry which left Nauni 
in the position to be able to say today that it could cany out a rehabilitation 
pmgram, if it so chose. So the funds were in fact adequate. Nauni's complaint is 
not that it was left unprovided for, but that neither BPC nor the Administering 
Authority gave it a fund specifically designared for rehabilitation so as to 
comply with that specific obligation. 

Section II: Definition of rehabilitation 

9. As already indicated. rehabilitation is the central issue. But what does 
rehabilitation involve? Views differ over time. The Davey Committee report in 
1966 defmed the issue in these terms: 

"Referred to in the past variously as 'restoring', 'resoiling'. 
'regenerating', 'rehabilitating'. etc, the question apparently had as its 
objective some program of orderly treatment of those pans of the 
island denuded of their topsoil and phosphate. This would pmvide 
fertile àreas of land suitable for the gmwing of coconuts, pandanus, 
tomano and other trees, and, in general. make for a more congenial 
environment for the Naunians when the phosphate deposits were 
exhausted." (Annex 3, Vo1.3, NM. p.211) 

10. This reflects the fact that during the Tnisteeship, rehabilitation was 
largely understood as consisting of destroying the limestone pinnacles and 
covering the remaining solid limestone with imported soil. At the time ihis 
would have required an enormous expenditure. 7he Committee had therefore 
thought rehabilitation to be impracticable. 



11. Much more recently a Nauruan Commission of Inquiry. established in 
1987, thought that rehabilitation meant: 

"(a) returning the land to its former s y e  - or as near to the former 
state as is reasonably practiwble - and this includes revegetation. 
This concept usually relates to grasslands or forest of low 
commercial value; 

@) reforming the land to a shape and condition suitable for a 
nominated land use." (Republic of Nauru, Commission of Inquiry 
into the Rehabilitation of Worked-Out Phosphate Lands of Nauru 
Report, p. 1 133.) 

12. The Commission's Report shows. that the second had become a 
possibility only because of the great increase in technical and scientific 
knowledge since 1967. Not surprisingly, the Commission adopted it for the 
purposes of its inquiry. (Australia has at no t h e  acknowledged as true the 
factual findiigs of the Cominission nor the cornpetence of the Commission to 
make findings as to the responsibility of Australia. It continues to reserve its 
position in this regard.) 

13. The 1987 Commission did not consider that a specific portion of the 
rnined-out land could te. rehabilitated independently of the rest of the phosphate 
lands. It considered that any rehabilitation p r o g m  should be part of a long term 
process of the implementation of a land use development policy for Nauru. 
These recot&endations do not seem to have been heeded by Nauru in its 
submissions in this case or in any actions of the Nauruan Govemment. Further, 
Nauru has not adopted the same view of what is called for in a rehabilitation 
program. Although treating the report as aulhoritative, Nauru has defined 
"rehabilitation" more narrowly than the Commission. Thus. in its oral pleadings 
at the Preliminary Objections stage, it was said that rehabilitation was: 

' n i e  process carried out to the point prior to implementation of a 
planned land use... In other words, rehabilitation would be reforming 
or returning the mined out lands to a suitable state to allow for a more 
congenial environment for the Nauruans when the phosphate deposits 
will be exhausted." (CR 91/19 p.10) 



in other words. for the purposes of this case. rehabilitation is seen by Nauru as 
the preparation of the land for some as yet unidentified planned land use. 

14. It is important when considering the existence of any alleged duty to 
rehabilitate to understand what the duty might embice. The Naunian claim 
necessarily depends on a showing that any rehabilitation sought by it was 
practicable during the trusteeship and is practicable today. Australia denies that 
rehabilitation was practicable at any t h e  and thus cannot conceive of a legal 
duty to undeitake something which is impractical. 

Section III: OuUine of this Counter-Mernorial 

15. in its Memorial. Nauru refers to a very wide set of facts, covering the 
whole administration of Nauru under both the Mandate and Trusteeship. Much 
of this material in Australia's view is irrelevant. Nevertheless. the Nauruan 
claim that there is a duty to rehabilitate does depend on certain facts relating Io 
the administration of Nauru under Trusteeship, and the negotiation of the 1967 
Agreement whereby the phosphate industry was transfemd Io Nauru. 

16. The claim for rehabilitation can be considered only by way of a 
comprehensive examination of the circumstances surmunding the decisions of 
the Administering Authority in agreement with the Nauruan people to abandon 
resettlement, to transfer the phosphate industry on the terms set out in the 
Canbena Agreement, and to grant independence on the terms agreed, including 
transfer of responsibility for al1 Trust Funds. Although the Court was provided 
with an extensive analysis of the facts at the Preliminary Objections stage, 
Australia considers it appropriate to set out again for the benefit of the Court the 
salient facts and histoncal background. However, Australia has not repmduced 
as part of this Counter-Memorial the documentary annexes provided as part of 
the Preliminary Objections. Instead. this Counter-Memorial will provide 
references to those documentary annexes as appropnate. 

17. Because this case is so fact-dependent. the first part of this 
Counter-Memorial is devoted to an objective presentation of the relevant facts. 
This is in contrast to the somewhat coloured and prejudicial portrayal of the 
facts given by Nauru in its Memorial and the inferences drawn from them. This 
first Pari also notes some occasions where the Nauruan contentions on the facts 
are not accepted. So far as that Part does not directly contradict the Nauruan 
contentions, it is not, however. 10 be deemed an admission of those facts. 
Australia reserves its position in this regard. 



18. nie Counter-Mernorial then tums to examine in detail the legal issues 
raised by the various Nauruan allegations of breach of a duty to rehabilitate. It 
first examines the alleged bases for the rehabilitation claim arising under the 
Trusteeship Agreement and general international law. It then deals with the 
various extraneous claims of breaches of internaiional law made by Nauru that 
are wuelated to the claim for rehabilitation. 

19. The Counter-Memorial concludes with a separate and wholly subsidiary 
Part on the Remedial Position. The formal submissions tequest the Court to 
reject the Naunian claims. 



PART 1 

HISTORICAL AND FACTUAL BACKGROUND 



CHAPTER 1 

Section 1: The period of German administration 

20. Nauru first came under European control in 1888. On 16 April 1888 the 
German Government placed Nauru within the Protectorate of the Marshall 
Islands (NM, para.10-12). Nauru seeks to contrdst the German administration of 
the island with that of the mandatory powers who assumed control as a result of 
World War 1. It points, in particular, to the supposed recognition by German law 
of indigenous land fights (NM, para.13-16) and the requirement to compensate 
for damage to mined land (NM, paras.22-27). 

21. When the German representative surrendered to Australian forces in 1914 
the population of Nauru was reported to be "30 Germans, 1700 natives and 500 
Chinese" (109 BFSP 632-3). The phosphate industry was in its infancy, the fiist 
shipment taking place in 1907. 

22. The interests of the island population were given little consideration by 
the Geman administration. In 1888, the Imperia1 ~ e r r n a n ~ o v e r n m e n t  granted 
the Jaluit Gesellschaft a concession which included the right to exploit guano 
(phosphate) on the Marshall Islands and Nauru. Phosphate was not. however. 
discovered on Nauru until 1900. In the same year, the Jaluit Gesellschaft 
transfemd its right to exploit the phosphate to the Pacific Islands Company, 
which later became the Pacific Phosphate Company, in retum for financial 
benefits for itself. 

23. The discovery of the phosphate gave land on the plateau of Nauru its 
economic Significance. lt was to provide the basis for more than a subsistence 
economy. Viviani summed up the position concerning the inhabitants as 
follows: 

"In the agreements between the German Government, the Jaluit 
Gesellschaft. and the Pacific Phosphate Company. only two clauses 
referred to the inhabitants of the island; one made it necessary for the 
mining company to give notice of commencement of operations so a i  
to allow 'the necessary measures required in the interests of the 
natives' to be taken. The other allowed tiie Gesellschaft to assist the 
company in 'any claims by the natives of the Island against the 



Company'. Concem for the Naunians was marked by its paucity. 
emphasising that the phosphate concession was based, if not on 
conquest, then on the island's occupation. 

Although the company's manager did not negotiate directly with the 
Naunians. a myalty'of 1Rd per ton of phosphate shipped was paid by 
the Company to individual landowners and hirther sums were paid for 
the lease of land mhed and in compensation for trees destroyed. In the 
six years fmm 1908 to 1913, when appmximately 630,000 tons were 
shipped, Naunian landowners received less than £1,320 on a 
commodity which was worth about 30s per ton - a total of £945,000. 
The payment of royalty had an interesting side effect, for land on the 
plateau, formerly considered almost worthless. became the subject of 
argument between individual landowners. The disputes over 
ownership arose because of the looseness of inheritance mles and 
were further complicated because the administration had ordered the 
retum of land seizid in the ten-years' war to its rightful owners." 
(N Viviani, Nauru (1970) p.34-5.) 

24. The coming of European administrative control removed warfare as a 
means whereby land resources were adjusted to major changes in population. 
And with such control went a diminution of the authority of the traditional 
inhabitants over their land. This was a phenomenon applicable not just in Nauni. 
but throughout the Pacific, as well as in Australia and New Zealand. See R 
Crocombe (ed), Lund Tenure in the Pacific (1971) p.8-12. in Australia, for 
example, minerals generaiiy belonged exclusively to the Crown. The German 
law applicable at the time similarly took phosphate out of the landowner's 
control, (NM. para.24). although the German administration, like that of the 
mandatory powers. continued to recognise the interests of individual landowners 
in particular areas of land. Payments were made to  the landowner under German 
law just as similar payments continued under the mandate administration (see 
paras.40 to 44 below). The German administration was not, as the Naunian 
Memorial suggests (NM. para.26), more solicitous for the interests of the 
Naunians than was that of the subsequent mandate powers. While the mining 
law of Germany applicable generally to the African and South Pacific 
pmtectorates may have purported to place some obligation on mine operators to 
"immediately and permanenily" restore mined land (NM, para.25). the reality is 
that no rehabilitation took place under German administration, whatever the 
forma1 terms of law might have suggested. indeed. the German administration 



showed little, or no concem for the Naunians in the few years it controlled 
phosphate mining. Under the Mandate. the economic retum to the Naunians 
increased significantly (see para.43 below). 

Section II: The Mandate period 

A. 1914 CAPITULATION 

25. The Australian Govemment's direct involvement with Naum commenced 
in 1914 when Australian forces took action against Naum at the request of the 
British Imperia1 Govemment. The German Govemment representative on Nauru 
surrendered on 9 September 1914. The isIand was included in the capitulation of 
German Pacific possessions dated 17 September 1914. An Administrator was 
appointed for the island by the High Commissioner for the Westem Pacific on 
27 October 1914 following instnictions from the United Kingdom Secretary of 
State for the Colonies (109 BFSP 651). A civil administration under the 
jurisdiction of the High Commissioner was established on 1 January 1915 but, 
in accordance with the terms of the capitulation, local laws and customs were 
continued as far as practicable for the tirne king.  

26. This indirect Australiaii involvement was put on a different basis with the 
grant of the Mandate and the conclusion of the 1919 Agreement between the 
United Kingdom. Australia and New Zealand. 

B. GRANT OF MANDATE OVER NAURU 

27. Mandates were created pursuant to Article 22 of the League of Nations 
Covenant. in order to administer territories formerly govemed by the defeated 
powers, and which, on past practice, might have k e n  annexed by the victorious 
States. The feature of the mandate system was that the territories would not be 
in the ownership of any State, but were entmsted to "Mandatory States" to 
administer on behalf of the League. (The Mandates system is summarised in the 
Soutli West Africa. (Prelintinary Objections). Judgntent. ICJ Reports 1962 at 
p.329; see also Murray. Tlie United Nations Trusteesliip Systenz (1957) Ch.1.) 
As part of the arrangements agreed on during negotiations on the Treaty of 
Peace with Germany signed at Versailles on 28 June 1919, a Mandate was 
conferred on His Britannic Majesty in relation to Nauni. It was also agreed that 
this would be a "C" class Mandate. The allocation of Mandates was effected by 
the Allied Supreme Council in May 1919, before the Versailles Treaty was 



signed. (Quincy Wright. Mandates under the League of Nations (1930) p.43; 
Duncan Haii, Mandates, Dependencies and Trusreeship (1948) pp.145-7.) 

28. As is well known, Article 22 rewgni. three classes of Mandate, which 
have come to be referred to as "A" "B" and "C" class Mandates. The "A" 
Mandates are referred to in Article 22.4 as: 

"certain communities formerly belonging to the Turkish Empire 
[which] have reached a stage of development where their existence as 
independent nations can be recognised subject to the rendering of 
administrative advice and assistance by a Mandatory until such time as 
they are able to stand alone. The wishes of these communities must be 
a principal consideration in the seleclion of the Mandatory." 

The "B" Mandates refer to less developed timtories (Art.22.5): 

"other peoples. especiaily those of Central Africa; are at such a stage 
that the Mandatory must be responsible for the administration of the 
territory under conditions which wiii guarantee freedom of conscience 
and religion, subject only to the maintenance of public order and 
morals; the prohibition of abuses such as the slave trade. the arms 
traffic and the liquor traffic. and the prevention of the establishment of 
fortifications or m i l i t q  and naval bases and of militaiy training of the 
natives other than for police purposes and the defence of territoiy, and 
will also secure equal opportunities for the trade and commerce of 
other Members of the League." 

29. This last requirement of equal trade oppomuiities became known as "the 
open door". The "C" class mandates were created at the insistence of the British 
Empire delegates at the Peace Conference to avoid the open door for 
immigration and trade for cenain territories adjacent to Dominions (Quincy 
Wright, Mandates under the League of Nations (1930) pp.37.47; Duncan Hall. 
Mandates, Dependencies and Trusteeship. (1948) p.113); Charles Rousseau, 
Droit internaiional public. Vol.11, (1974) p.383. The "C" Mandates are 
described as foilows (Art.22.6): 

"There are territories such as South-West Africa and certain of the 
South Pacific Islands, which. owing to the sparseness of their 
population, or their small size. or their remoteness from the centres of 
civilisation, or their geographical contiguity to the territory of the 



Mandatory. and other circumstanks, can be best administered under 
the laws of the Mandatory as integralportions of its territory, subject 
to the safeguards abovementioned in the interests of the indigenous 
population." 

30. The "open door" policy applicable to "A" or "B" class Mandates did not 
apply to "C" class Mandates. This latter category, with its exclusion of the 
"open door" and right of administration as "integral portions" of the territory of 
the Mandatory power, was thus significantly different from the other classes of 
Mandate. 

31. The actual terms of the Mandate over Nauni, in elaboration of Article 22 
of the Covenant. were adopted by the Council of the League of Nations on 
17 December 1920 (for text see Amex 27, Vo1.4, NM). The Mandate confirmed 
that it was a Mandate granted to "His Britamic Majesty". Australia was not 
mentioned. Its involvement came as a result of the 1919 Agreement (see para.48 
below). The terms of the Mandate dealt with a number of specific issues. such as 
the slave trade and traffic in arms and ammunition (Art.3). military training 
(Art.4). freedom of conscience and admission of missionaries (Art.5). The 
Mandatory was given "full power of administration and legislation over the 
territory subject Io the present Mandate as an integral portion of his territory" 
(Art.2). The Mandatory was to "promote to the utmost the material and moral 
well-being and the social progress of the inhabitants" of Nauru. The Mandate 
also contained provision for any dispute between the Mandatory and another 
Member of the League to be referred to the Permanent Court of International 
Justice if it could not be settled by negotiation (Art.7). 

32. The Mandate was undertaken on the basis that it would be exercised "on 
behalf of the League of Nations" (3rd preambular paragraph), and the 
Mandatory undertook to make annual reports to the Council of the League 
(Art.6). The Administrator in September 1921 in fact provided a repon to the 
Council of the League on the pre-mandate period which provided information 
about the island since 1915. The first annual report was made to the Council in 
March 1922 covering the period 17 December 1920 to 3 1 December 1921. The 
1923 Agreement which amended the 1919 Agreement makes clear that such 
reports would be "transmitted by the Administrator through the Contracting 
Govemment by which he has been appointed to His Majesty's Govemment in 
London for presentation to the Council on behalf of the British Empire as 
Mandatory" (clause 4) (for tex1 of 1923 Agreement see Amex 28. VOI:~. NM). 



33. The Mandate was not a Mandate granted to Australia. Although Australia 
provided the administration for Nauru.and was otherwise involved in decisions 
conceming the island. it did so solely in its capacity as the designated 
representative of the three Contracting.Govemments to the Nauni Island 
Agreement 1919. The 1919 Agreement created an administrative framewoik to 
implement the Mandate granted to His Britannic Majesty. in accordance with 
the Agreement, Australia consulted with the United Kingdom i d  New Zealand 
on ail major matters. 

34. The right of the Mandatory to administer mandate territories such as 
Nauru as "an integral portion of their own territory" is of particular significance. 
Whatever the motives of the mandatory powers in accepting the Mandate, the 
fact is that "C" class mandates were able to be administered under the same laws 
and administrative practices followed in the territory of the Administering 
States. The Administering Authority was given "full power of administration 
and legislation" (Art.2 of Mandate) over the temtory. as an integral portion of its 
territory. The standards applicable to the "C" class mandate of Naum differred 
as a matter of law from those applicable to more advkced dependent territories. 
Moreover, the "material and moral well k i n g  and the social progress of the 
inhabitants" which the Mandatory was to promote, if relevant, does not fa11 to be 
judged by some ideal 1990's standard of disinterest. It falls to be judged by the 
standards and practices applied within the Admùiiste~g Party at the time. 

C. ADMINISTRATION UNDEK THE MANDATE 

35. Detailed reports on the administration of Nauru during the Mandate were 
supplied annually to the ieague of Nations. (Copies of these reports, as well as 
of the reports during the Trusteeship period, were made available to the Court 
prior to the Preliminary Objections hearing and remairi with the Court.) The 
reports included information on Ordinances made for the Territory. and. from 
the 1923 report onwards, contained financial accounts of BPC. The reports were 
stnictured around the questionnaire issued by the League for "C" class 
Mandates. 

36. The first Administrator, an Australian nominee in accordance with the 
1919 Agreement, remained in office until June 1927 when he was rep1ace.d by 
another Australian nominee. with the concurrence of the British and New 
Zealand Governments. This same procedure occurred on other occasions when 
appointment of a new Administrator was necessary. 



37. A Nauruan Advisory Council was established in July 1927. It consisted of 
the Head Chief and Deputy Head Chief .and the Chiefs of each of the fourteen 
districts. This Council advised the Administration in relation to a wide range of 
matiers of concem to the Naunian people. Whilet the Administrator reported 
directiy to the Australian Govemment as the appointing Govemment, the other 
two Govemments party to the 1919 Agreement were kept fully informed of al1 
major administrative decisions. 

38. The views of the Naunian people themselves as to the situation under the 
Mandate, whereby it was ail three Govemments that were responsible for their 
welfare, is reflected in the following statement by the Head Chief reported in the 
1932 annual report on the Administration of Nauru to the League of Nations. 

"We Nauruans are very pmud of our island and our governmental 
institutions. and we are very grateful to the League of Nations for 
enabling us to work out our destiny under wise and beneficient nile. 
We know that, until such time as we are able to stand by ourselves 
amid the strenuous conditions of the modem world, we may rely upon 
the pmtecting and sympathetic arms of the powerful nations of Great 
Britain, Australia and New Zealand. We have fuU confidence in the 
Mandatory system of control, and we will ever be grateful for the 
opportunities made available to us by the League of Nations of 
gaining knowledge in educational matters and in local govemment 
procedure." (p.20) 

39. Because the Nauman claims do not relate to the period of the Mandate 
(para.240 below), it is unnecessary to provide a detailed account in this 
Counter-Memorial of the Australian administration of Nauni during this period, 
although the o l e  of BPC and the concession is considered in Section III. This 
Counter-Mernorial also briefly addresses Naunian allegations conceming the 
Lands Ordinances and the benefits derived during the mandate period from 
phosphate mining in the following paragraphs. 

40. The Nauruan Mernorial (paras.80-100 and 521-541) deals with the 
phosphate mining in Nauru during the Mandate and the role of the BPC by 
focussing on the Lands Ordinances of 1921 and 1927. The 1921 L a d s  
Ordinance was, at the time, a significant step fonvard: the royalty was increased 
from the 112d per ton which had operated under the German regime to 3d. The 
consent of Nauruan landowners was obtained to the royalty rates provided for in 
the 1921 Ordinance, and it was agreed that those rates should apply for a six 



yearperiod only. Accordingly, royalty rates were reviewed in 1927 and further 
increases in payments Io Naunians agreed (Annex 2 to Preliminq Objections). 

41. The royalty agreement of 1927 was concluded between the Naunian 
landowners and the British Phosphate Commissioners (whose role is discussed 
at para.50 below) and was implemented by the 1927 Lands Ordinance. The 
report on Nauni submitted in 1927 by the Administering Authority to the 
League of Nations records that representatives of the Naunian landowners 
conveyed IO the Administrator the following message: 

"We would like to place on record an expression of our complete 
satisfaction with the ternis of the agreement recently entered into with 
the British Phosphate Commissioners and Our appreciation of the care 
which was taken by the Admiiisuation in safeguarding the interests of 
the Naunian landowners." (1927 Report, p.29) 

The agreement reached in 1927 was intended to last 20 years. The formula 
provided for five yearly reviews based on fob price (see c1.4(b) of 1927 Lands 
Ordinance, Annex 36, Vo1.4. NM). 

42. Subsequent reductions in the price of phosphate, however, necessitated 
further revision, as the parties to the royalty agreement had not contemplated a 
fa11 in royalties. Agreement was reached in 1938 on revised rates for the 
1937-1947 and 1947-1967 periods (see 1939 Lands Ordinance, Amex 38, Vo1.4, 
NM). The 1938 annual report by the Administering Authority to the League 
indicates the situation surrounding the 1938 negotiations and what was agreed in 
consequence. Relevant passages read: 

"in 1927, the price of phosphate fob Nautu was 23s per ton. In 1932 
(the end-of the first period of five years) the price of phosphate had 
risen to 24s.6d per ton, and the royalty paid to the individual 
landowner was accordingly increased from 4d to 4 3/8d per ton and 
payment was made at that rate until 1937. when the second review 
under the Agreement was due. in June, 1937, the price of phosphate 
had fallen to 14s per ton. If the terms of the Agreement were followed 
the royalty would be reduced from 4 3Bd. per ton to 1 314d per ton. 
This decrease in the rate was considered by al1 parties to be 
inequitable and negotiations were commenced between the 
Administrator, the British Phosphate Commissioners and the Chiefs 



representing the Naunian landowners with the object of fmding a basis 
acceptable to al1 parties for variation of the Agreement. 

After lengthy negotiations an inteiim Agreement was signed on 
7th December. 1938, whereby the parties èoncerned agreed to the 
following variations in the Agreement: 

1. The present Agreement to be extended until the 30th June. 
1947: 

2. The fouowing alterations in the terms of the Agreement to 
have effect from 1st July. 1937. and to continue in force until 
30th June, 1947: 

1 IRd per ton to be paid to the Administrator to be used solely 
for the benefit of the Naunian people (no variation). 

2 1Rd per ton (instead of 2d as at present) to be paid to the 
Administrator to be held in tnist for the landowner(s) and 
invested for a period of twenty years at compound interest. 

4d per ton to be paid to the Naunian landowner(s) (instead of 
1 3/4d per ton that would be payable if the present Agreement 
were not altered). The rate of 4d to be reviewed at the end of 
five years from 1st July, 1937, and if the fob price of 
phosphate is then in excess of 14s per ton. the royalty of 4d 
per ton to be increased by 1/4d per ton for every 1s. per ton by 
which the fob price of phosphate exceeds 14s per ton. ï h e  rate 
of royalty not to exceed 6d per ton at any time." 

43. As t6 the position in relation to fimancial benefits for the Naunians from 
phosphate mining during the Mandate period, the position has been summarised 
as fouows: 

"in the nineteen years in which the BPC worked the phosphate up to 
World War II Nauman royalties rose from 1/2d per ton in 1920 to 8d 
per ton in 1939. Of this 8d a ton. half was a cash payment, one quarter 
was spent on works and education for the Naunian community and. 
one quarter was held in tnist for landowners. The total royalty paid to 
Naumans in 1939 was 5.1 per cent of the fob price of Nauru 
phosphate. Another 4.1 percent of the value of the phosphate was paid 



by the BPC for administration costs and about half of this was spent 
solely for Naunians." (N Viviani,.Nauru (1970) p.72.) 

44. Each of the Ordinances were made as a result of negotiation and 
agreement with the Naunian landowners. Paymènt for phosphate was made to 
the individual landowners as well as to a tnist fund invested for the landowners. 
And tq. rate of myalties paid was regularly reviewed, both during the Mandate 
period and subsequently. Individual landowners did not, it is tnie, have a veto 
over use of phosphate land for mining but this legal regime was cornmonplace at 
the time. both in the Pacific and in Australia and New Zealand. in this regard. 
Naunian landowners were in the same position as their Australian counterparts. 
Naunians did not complain during the Mandate period of expropriation or make 
any complaint as to the adequacy of the royalty return. 

45. The Mandate system was affected by the outbreak of World War II, and 
Naum was not immune fmm this. In December 1940 German raiders shclled the 
phosphate plant and sank several British and allied merchant vessels owned by 
or under charter to the BPC. There was no further German action, and phosphate 
continued to be shipped. although at a reduced rate. InAugust 1942 Nauni was 
occupied by Japanese forces. The Australian Administrator and remaining 
officiais were executed. Many Naumans were deported to Truk. in September 
1945 the allied forces retook the island, which reverted to civilian administration 
in November 1945. Phosphate exports did not resume until1947 when repairs to 
the phosphate works and port facilities had been undertaken. The Naunians on 
Tmk returned on 31 January 1946. The Nauruans suffered greatly during this 
period. (No allegations by Nauni against Australia relate to the period of 
Japanese occupation.) 

Section III: The 1919 Agreement and the BPC concession 

A. HISTORY OF THE CONCESSION 

46. The BPC concession on Nauru derived from two sources: its succession 
to the concessionary rights of the Pacific Phosphate Company in 1920 and the 
terms of the 1919 Nauru Agreement concluded between the United Kingdom, 
Australia and New Zealand. 

47. On 21 January 1888. prior to the establishmeni of a Protectorate, the 
Imperia1 Government of Germany had granted to the German f i m ,  Jaluit 
Gesellschaft. the right, inrer alia, to exploit guano deposits in the Marshall 



Islands and Nauru (p.87, Ch.4. Vol.1. Part 1, 1988 Nauru Commission of Inquiry 
into the Rehabilitation of the Worked-out Phosphate Islands of Nauru). The 
original 1888 Jaluit concession, to run to 1906. was assigned in 1900 to the 
Pacific Islands Company which. in tum, was taken over by the Pacific 
Phosphate Company (formed with both British and German capital). In 1905 
this concession, including the "exclusive right of exploiting" the phosphate 
deposits. was continued for a period of 94 years b e g i ~ i n g  on 1 April1906. thus 
extendiig the rights under the concession to the year 2000 (Amex 43, Vo1.4, 
NM). The Pacific Phosphate Company also took over the extended Jaluit 
concession in 1906 with the consent of the Imperia1 German Govemment 
(Amex 44, V01.4, NM). 

48. On 2 July 1919 the Govemments of the United Kingdom. Australia and 
New Zealand concluded the Nauru Island Agreement to make provision for the 
administration of the island and the mining of phosphate (Annex 26. 
Vo1.4. NM). The two preambular paragraphs read: 

"Whereas a Mandate for the administration of the Island of Nauru has 
been conferred by the Allied and Associated powers upon the British 
Empire and such Mandate wiU come into operation on the coming into 
force of the Treaty of Peace with Germany, and 

Whereas it is necessary to make provision for the exercise of the said 
Mandate and for the mining of the phosphate deposits on the island." 

The Agreement then dealt with the administration and set up a ~ o a r d  of 
Commissioners to be responsible for mining. Articles 6.7 and 9 dealt with title 
and rights to phosphate. 

"Article 6 

The title to the phosphate deposits on the island of Nauru and to au 
land, buildings, plant and equipment on the island used in connexion 
with the working of the deposits. shall be vested in the 
Commissioners. 

Article 7 

Any right, title or interest which the Pacific Phosphate Company or 
any person may have in the said deposits, land, buildings, plant and 
equipment (so far as such right, title and interest is not dealt with by 



the Treaty of Peace) shall be converted into a claim for compensation 
at fair valuation. 

Article 9 

The deposits shall be worked and sold under the direction, 
mahagement, and control of the Commissioners subject to the tems of 
this Agreement. 

49. On 25 June 1920 by an Agreement behveen King George V and Others 
and the Pacific Phosphate Company. the Govemments of the United Kigdom, 
Australia and New Zealand bought out the Company ( A M ~ X  45, Vo1.4, NM). 
n i e  five page preamble to the Agreement gave a history of the Nauru (and 
Ocean Island) concession and the 1919 Nauru Agreement. Under Article 1 the 
Company agreed to sel1 and transfer to the three Govemments "au the right title 
and interest of the Company in the guano phosphate deposits in and upon 
[Ocean and Nauru] Islands ... including: 

"@) The full benefits of the Marshall Islands Concession and the 
Geman Agreements so far only as the same relate to the Island 
of Nauru and al1 the right title and interest of the Company in 
such Concession and Agreements so far as the same respectively 
relate to the said Island of Nauru for the whole of the residue of 
the period for which such concession is granted but subject to the 
covenants stipulations and conditions therein and in the said 
agreements contained. 

(c) The fuU benefits of au leases tenancies and other rights to or over 
lands in the said Islands under land deeds or leases made between 
native landowners of the said Islands and the Company and 
belonging to the Company and registered in the Office of the 
Resident Commissioner for the Gilbert and EUice Islands Colony 
at Ocean Island aforesaid and in the office of the Civil 
Administrator at Nauru for al1 the respective unexpired residues 
of the tems of years thereby created and for al1 the estate and 
interest of the Company in the same premises subject to the 
payments and royalties thereby reserved and the covenants and 
conditions therein contained." 



The a@d pnce was 3.5 million pounds. By an lndenture dated 31 December 
1920 (Annex 46, Vo1.4. NM) the Company and the three Govemments passed to 
the Board of Commissioners established by the 1919 Agreement "the whole of 
the underiaking and assets of the Company on. ... the Island of Nauni". 

50. The BPC operated throughout the period from 1920 until 1967 as a 
separate body, distinct from the Administration on Nauru. Whilst established by 
the three Govemments. the BPC was tieated throughout its life on Nauni as a 
commercial entity. Under the supervision of the Administrator the BPC 
negotiated directly with the Nauruans over the royalties to be paid to the 
Nauruans for most of the mandate and trusteeship period. Only in the few years 
leading up to independence did the Partner Governments become active 
participants in the consult~tions and negotiations concerning the future of the 
phosphate industry. During the Trusteeship Financial information on the BPC 
operations was nevertheless provided to the United Nations. (This is discussed 
in paragraphs 108 to 119 below.) 

B; THE 1919 AGREEMENT 

51. The 1919 Agreement dealt with two issues: 

(a) the administration of Nauru; and 

(b) phosphate mining on Nauru. 

For the purposes of administration, an Administrator was appointed with power 
to make Ordinances for the peaœ, order and good govemment of the Island. The 
initial appointment, by agreement of the three Govemments. was to be made by 
Australia for a term of five years and thereafter "in such manner as the three 
Govemrnents. decide" (Art.1). It was also provided that "au expenses of the 
administration" so far as not met by other revenues, were to be defrayed out of 
the proceeds of the phosphates (An.2). 

52. The 1919 Agreement was amended in 1923 to clarify the relationship 
between the Administrator and the three Govemments. This Agreement in effect 
required the Administrator to refer Ordinances. and be answerable. to the 
Contracting Govemment by which he was appointed (for text see Annex 28. 
Vo1.4. NM). However, the Administrator'was to provide copies of any 
ordinances. proclamations and regulations to the other two Contracting 
Govemments. He was also to supply "such other information regarding the 
administration of the Island as either of the other Contracting Govemments shaU 



require" (Art.3). In 1965 these administrative arrangements were altcred by 
furiher agreement, pursuant to which Legislative and Executive Councils were 
established (for text see Annex 30. Vo1.4. NM; also para.68 below). 

53. The Board of Commissioners which was to'be responsible for phosphate 
mining was comprised of ihree members, one appointed by each Govemment 
party to the Agreement (Art.3). Each Govemment retained control over its 
appoinQe as his appointment was during the pleasure of that Govemment 
(Art.4). As already noted, under the Agreement title to phosphate deposits 
vested in them; and the entire interest of the previous owner of the phosphate 
concession on Nauni. the ~aci f ic  Phosphate Company, was converted to a claim 
for compensation (Arts.6 and 7). 

54. The Commissioners (who were known as the British Phosphate 
Commissioners, and commonly called BPC) were required to work and dispose 
of the phosphate: 

"for the purposes of the agricultural requirements of the United 
Kingdom, Australia and New Zealand. so far as those requirements 
extend" (Art.9). 

The proportion in which each Govemment could secure phosphates was set out 
in Article 14. Approval of al1 three Commissioners was necessary before 
phosphate could be sold or supplied to any country other than United Kingdom. 
New Zealand and Australia (Art.10). 

55. The Agreement also dealt with the pricing of phosphate (Art.11). This 
required phosphate to be: 

"supplied to the United Kingdom. Australia and New Zealand at the 
same fob price, to be fixed by the Commissioners on a basis which 
will cover working expenses, cost of management. contribution to 
Administrative expenses, interest on capital. a sinking fund for the 
redemption of capital and for other purposes unanimously agreed on 
by the Commissioners and other charges." 

At the time they were concluded. the 1919 and 1923 Agreements were regarded 
as inter se arrangements between members of the British Empire. This 
represented the then perceived unity of the Imperia1 Crown on which the 
Mandate (and the consequent responsibility for the administration of Nauni) had 



been confemd. The agreements were not registered with the League of Nations 
as treaties. 

56. The 1919 Agreement as amended'continued to govem the operation of 
the BPC until 1967 when control of the phosphatés passed to Nauru pursuant to 
agreement with Australia, the United Kingdom and New Zealand. 

C. THE RESULTANT POSITION 

57. The actions of the BPC were principally those of a commercial trading 
Company. The BPC acquired a commercial concem from the Pacific Phosphate 
Company and succeeded to its entitlement Io mine phosphates. The Phosphate 
Company was, in turn. the successor to the rights of the German Jaluit 
Gesellschafî when it obtained those rights by assignment in 1900. Neither the 
concession to mine phosphates nor its acquisition were uniawful. By acquiring 
by transfer the previously existing rights of the Company to mine phosphate, the 
BPC did no1 engage in expropriation. Nor did the actions of the three Partner 
Govemments amount to expropriation. They took over a concession of a kind 
that was not uncommon in the then colonial situation throughout the world (see 
NM. paras.86.98.515). 

58. Like any other commercial concem. the BPC had certain identifiable 
commercial objects, in particular to sell phosphate at a price (subject to certain 
requirements) to meet the agricultural requirements of the United Kingdom. 
Australia and New Zealand (Arts.9, 10 and 11 of the 1919 Agreement. set out 
above). Any phosphatesnot required by the three govemments were to be sold 
at the best price obtainable (An.11). The position of the three Govemments 
under the 1919 Agreement is comparable to that of the owners of a private 
trading concem who create that concem for some particular trading purpose. In 
the same way. the three Partner Govemments created the BPC as a largely 
commercial entity to supply phosphate to their domestic markets. Whether or 
not the Administration ever took an independent position, opposed to the vital 
interests of the BPC, is immaterial (cf NM. para.541) unless Nauru can-also 
show that by reason of some particular acts the Administration was in fact in 
breach of a relevant international obligation. This Nauru does not do. 

59. Nauni also sets out at some length the politics of the making of the i h d s  
Ordinances (NM, paras.522 to 538). but the relevance of this is not clear. Under 
the original German concession the right to mine phosphate was given 
absolutely to the concession owner. The payments under the Lands Ordinances 



were a recognition that the Nauru* people should be provided with some 
greater benefits from phosphate mining than would otherwise have been 
provided. Whether royalties were payable under the terms of the 1919 
Agreement was debated within Australian govemment 'ircles (see NM. 
paras.327-331. 369). The fact was, however, that royalties were paid at an 
increasing rate throughout the Mandate and Tmsteeship and Nauru thereby 
received significant economic benefit fmm the phosphate mining (see paras.87 
to 107 below). 

60. The relationship of the 1919 Agreement and the concession to the Pariner 
Governments' obligations under the Trusteeship is considered below (at 
paras.285 to 290). The nature of the reports on the BPC made by the 
Administering Authority to the United Nations is also examined (paras.108 to 
119). It is contended that there was no incompatibility between the 1919 
Agreement and the Tmsteeship. 



CHAPTER 2: NAURU UNDER TRUSTEESHIP 

Section 1: Political and administrative advancement 

61. The political and administrative system. which was progressively 
modified until the advent of independence in January 1968. is described in the 
annual reports'of the Administering Authority to the United Nations. in the 
reports of the Trusteeship Council and in the six reports of the United Nations 
Visiting Missions. Broadly speaking the territorial Administration was headed 
by an Administrator, appointed by the Australian Govemment with the 
concurrence of the United ~ i n g d o m  and New Zealand Govemments. The 
Administrator controiled a number of Departments mostly staffed by Nauruans. 

62. Before World War II the Administration was advised by the Nauruan 
Council of Chiefs. This body, which was based on Nauruan custom. was revived 
after the war. In 1951 it was replaced by the Nauru Local Govemment Council 
(NLGC) consisting of nine Counciliors elected for four years by ail Naunians 
over 21. One Councillor was chosen as Head Chief. n i e  Council advised on 
Nauruan matters and maintained peace, order and good govemment among the 
Nauruans. 

63. A description of the powers of the Council and its activities is available in 
the annual reports of the Administering Authority (which have previously k e n  
made available to the Court) and in the six reports of the United Nations Visiting 
Missions (see Annexes 7 to 12. Vo1.4, NM). For instance, the 1959 Visiting 
Mission descrited its powers as follows: 

"The Council may advise the Administration on any matter affecting 
Nauruans. including the enactment of new ordinances, and has the 
power. subject to approval of the Administrator. to make rules. not 
inconsistent with the legislation of the Territory, for regulating the 
conduct of its business and for the peace, order and welfare of the 
Nauruans. It may also organise, finance, and engage in any business or 
enterprise and provide or CO-operate with the Administration in 
providing any public or social service." (para.26) 

As the social and economic development of Nauru progressed, so did demands 
for political advancement. The first direct Nauruan participation in the work of 
the Trusteeship Council occurred in 1961. A Nauruan representative attended 
each session of the Council when the report on Nauru was considered as adviser 



to the Special Representative of the Admiistering Authority. This continued 
until independence. 

64. The powers and functions of the NLGC were enlarged in 1963. As the 
1965 United Nations Visiting Mission said, this enlargement represented "an 
advance in the political development of the Council and the Naunian people" 
(para.13. Annex 12. Vo1.4, NM). Elections to the Council were held in 
December 1951. 1955, 1959, 1963 and 1967. In 1955 Councillor Hammer 
DeRoburt was elected as Head Chief, a position he retained until the abolition of 
the Council in 1992. 

65. As well, consistent with the obligations under the Trusteeship 
Agreement, Naunians were increasingly employed in the Administration and 
assumed senior positions The last report of the Administering Authority 
(1966-1968) sets out their employment at independence. 

66. The 1962 Visiting Mission considered the time had come for a 
Legislative Council, but recognised that before this occurred there should be full 
consultation with the Naunian people. Subsequently, the Nauruans. having 
rejected resettlement, pressed in 1964 for such a Council as a transitional step 
leading to independence in 1967. Between October 1964 and February 1965 
Australian policies toward Nauru undenvent a fundamental change. This 
followed these Naunian representations, discussions at the United Nations and 
changes in personnel. In essence, the Australian Govemment decided to propose 
to the Govemments of the United Kingdom and New Zealand that further 
discussions proceed with the Naunians with the object of establishing in 1965 a 
kgislative Council with majority Naunian representation, self detemination in 
about 1970. increased royalties and an offer of an eventual partnership in the 
phosphate industry in which the Naunians would receive not less than an equal 
share of the fiancial benefit. 

67. From 7-9 April 1965 officiais from the three Paitner Govemments met to 
work out an agreed approach which. foUowing the fomal agreement of the three 
Govemments, comprised: 

- an early offer of a Legislative Council in 1965 with wide powers in interna1 
affairs @ut excluding defence, extemal affairs and the phosphate industiy) 
and an Admiiistrator's Council; 



- consultation with the Nauruans in 2 or 3 years on the possibility of further 
movement towards greater Naunian executive responsibility; 

- resumption of royalties discussions wi- an offer of a higher rate than that 
refused in July/August 1964; 

- negotiations on the phosphate industry including some form of partnership; 
and 

- the concept of resettlement be kept alive both in international discussion 
and elsewbere. 

68. As a result of discussions in Canberra in June 1965 with Nauruan 
representatives it was agreed that a Legislative Council and Executive Council 
were to be established. ï h e  former was to have an elected Nauruan majonty and 
wide powers excluding only defence, extemal affairs and the phosphate 
industry. An Advisory Committee was established consisting of Naunian 
representatives (Head Chief Hammer DeRoburt and CounciUor Bemicke with 
Mr K E Walker as adviser) and Australian officials to advise on the 
establishment of the proposed Legislative and Executive Councils. The 
recommendations of the Committee were approved by the NLGC and the 
Partner Governments. Before legislation could be introduced into the Australian 
Parliament to provide for the new arrangements. however, it was necessary for 
amendments to be made to the Nauru Agreements of 1919 and 1923 between the 
Partner Govemments which provided for the administration of Nauru. These 
amendments were effected in the Nauru Agreement signed in Canberra on 
26 November 1965 by the three Partner Governments (Amex 30, Vo1.4. NM). 
Subsequently, legislation was introduced in the Australian Parliament in early 
December 1965. On 18 December Act 115 of 1965 to provide for the 
Govemmentof the Territory of Nauni received assent (Annex 39. Vo1.4, NM). 
The Legislative and Executive Councils commenced to operate in 1966. 

69. After the future of the phosphate industry was settled in 1966 and 1967 
attention again reverted to political advancement. This time the focus was 
independence. A Working Party on political matters was set up on 15 June 1967. 
It comprised Professor Davidson,f as the Nauruan representative, and Australian 
officials. It met eight times. The two deiegations met in forma1 session as pari of 
the 1967 negotiations on 23 August and Head Chief DeRoburt read a statement 

' Rol-r Davidwin was canrIiiuiional adviser Io the Naurumi., He was Rolerwir o l  Pîcific Hiiory al lhc 
Ausualim N a l i d  Univcsily and w3s orlicrinvolved ar constilulianal adviscr 10 Wcslcrn Sarnlu. 



in which he again rejected associated status, but indicated a willingness to 
discuss full independence and a treaty relationship with Australia, although such 
a t m t y  would not have the al1 embracing characterof that earlier proposed by 
the Partner Govemments. He affirmed that there should be no encroachment on 
Naunian sovereignty. 

70. On 18 October 1967 the Nauruan delegation was informed by Mr Bames, 
the Minister for Territories, that the Partner Governments agreed to meet the 
Naunian request for fullindependence. The other points conveyed related to the 
timing of independence, the transition arrangements and the termination of the 
Tmsteeship Agreement. On 24 October 1967, with the agreement of Head Chief 
DeRoburt, Mr Bames made a lengthy statement in the House of Representatives 
in Canberra amouncing the decision (Annex 8 to Preliminary Objections). It 
incorporated a joint statement subscribed to by the representatives who took part 
in the talks. The tex1 read in part: 

"Discussions on the constitutional future of the island of Nauru have 
been proceeding between representatives of the Naunian people and of 
the three Govemments - Britain, New Zealand and Australia - which 
are at present responsible under United Nations Tmsteeship. for the 
administration of the islaid. ... The conclusions reached in those 
discussions are recorded in a joint statement subscribed to by the 
representatives who took part in the talks. The text of the statement is: 

"Discussions between representatives of the Naunian people 
and kpresentatives of the Govemments of Australia, Britain 
and New Zealand on the constitutional future of Nauni were 
recently resumed. 

At the earlier discussions held in June this year proposais by 
the Naunian delegation seeking the agreement of the paitner 
govemments to Nauni becoming an independent state on 
3Ist January. 1968 were considered. At that time the 
Govemments agreed îhat it was appropriate that basic changes 
should be made in the goven&ent of Nauni but they put 
forward for consideration alternative arrangements under 
which Australia would exercise responsibilities for extemal 
affairs and defence but which would othenvise give the 
Naunians full autonomy. 



The position of the Naunian dklegation was. however, that the 
nature of the future links betw.een Nauru and the three 
countries which were now the Administering Authonty should 
be determined by agreement after independence had been 
attained. The primary objective of the Nauruan delegation was 
the attainment for Nauni of fuU and unfettered sovereignty. 

The partner govemments responded that they would respect 
the views put fonvard by the Naunian Delegation. The partner 
Govemments were therefore agreeable to meet the request of 
the Naunian delegation for full and unqualified independence. 

The date on which Nauni wiU kcome independent requires 
consideration in the light of the steps that are necessary to 
enable the change to te made. The partner Govemments have 
agreed to take the necessary steps to seek from the present 
United Nations General Assembly a resolution for the 
termination of the trusteeship agreement upon independence 
k i n g  achieved. 

The agreement that has been reached is an historic one and is 
of far reaching importance to the Naunian people. The choice 
of full independence is theirs. We wish them well. If after 
independence the Naunian Govemment wishes to continue 
close links with Australia, as forecast by the Nauruan 
delegation at these talks. the Australian Govemment wiU be 
ready to respond and to consider syrnpathctically any requests 
that may be made for assistance. 

From October 1967 to January 1968 most Naunian and Australian energies went 
into the transitional administrative arrangements, the establishment and 
deliberations of a Constitutional Convention to draft and approve the permanent 
constitution and elections for the Legislative Assembly. 



71. On 10 November 1967, after short debates in both the Australian House 
of Representatives (26 October) andthe Senate (2 November). the Nauru 
Independence Act 1967 was adopted. It provided, inter alia, that "on and after 
Naum ~ndependence Day, Australia shall not exeyise any power of legislation. 
administration or jurisdiction in and over Nauru" (Annex 40, Vo1.4, NM). 

Section II: Social advancement 

72. In the immediate postwar period the major effort of the BPC went into 
reconstruction of the phosphate installations. It was not until 1949 that 
phosphate production substantially increased and only in 1950 did exports 
surpass the prewar level of 932,100 tons in 1939. The extent of the devastation 
wrought by the war was described in the report of the first (1950) United 
Nations Visiting Mission (Annex 7 to Preliminary Objections): 

"1 1. ... Nauru was one of the Tenitories hardest hit by the last war. 
ALI buildings and installations on the island were destroyed 
without exception .... 

12. The problems of material rehabilitation facing the Australian 
authorities after their reoccupation of the island must have been 
considerable, especially as there were shortages of building 
material and labour, not only in Nauru, but also in Australia itself 
and other territories under its control. Even now. when facilities 
have been largely restored. much of the effort of the 
Administration is stiU concentrated on reconstruction. 

13. The problems involved in restoring the morale of the Nauruan 
community have been no less considerable. but here also a large 
measure of success has b e n  achieved. The Nauman population 
is once again rapidly increasing. Nauruans are once again 
planning for the futu re... ." 

73. The Administration. in CO-operation with the BPC. restored the Island's 
social infrastructure. This included the constmction in the late 1940s of 250 new 
houses for the Naunians. This was funded by the BPC in additional royalty 
payable over fifteen years to the Administration (Visiting Mission Report 1950, 
p.14). Once the devastation of war was overcome, attention tumed to social 
advancement. 



74. Social progress, particularly in'education and health, may be measured 
from the annual reports on the administration of the Territory made by the 
Administering Authority to the United Nations and by noting the comrnents of 
the six United Nations Visiting Missions. 

75. At 30 January 1968 the total Naunian population was 3,065 (1607 males, 
1458 fernales) compared with 1369 at 31 December 1946; ie the population had 
more than doubled. At independence 1549 were in the age bracket 0-14 and 
1051 between 5 and 14. At 30 January 1968, 1191 Nauruan pupils were being 
educated both in CO-educational Administration and Sacred Heart Mission 
Schools at primary and secondary levels. Education, in accordance with 
Nauruan wishes, was compulsory for Naunian children fmm 6 to the end of the 
school year in which they attained 16. For European children it  was tetween 6 
and 15. Secondary school courses. which involved four years' study, led to the 
Intermediate Examination conducted by the University and Schools 
Examination Board of the State of Victoria in Australia. The 1966-68 
Administration report (p.39) noted that a system of scholarships and other forms 
of assistance provided secondary. technical and higher education and vocational 
training at overseas institutions, mainly in Australia, for children who reached 
the required standard. At 30 June 1967 there were 105 students and trainees 
studying overseds. of whom 77 were financed by the Administration and 28 
were financed privately. Two were studying in Papua and New Guinea and the 
rest in Australia. Approved training establishments included universities, 
technical colleges. secondary schools and other institutions which provided 
vocational training such as nursing, dressmaking and hairdressing. 

76. The 1965 United Nations Visiting Mission, the last before independence, 
commented, inter alia, on the educational system in these t ems  (paras.54-57, 
Annex 12. Vo1.4. NM). 

"54. The Mission visited most of the schools on the island and was 
very favourably impressed with the standards maintained. the 
facilities provided and the quality of teachers, buildings and 
equipment. 

55. The educational system provides for free, compulsory education. 
and, in so far as the indigenous people of the Trust Territory are 
concemed, has as its objectives: (a) the provision of the means 
by which each child shall have the opportunity at al1 relevant 
ages of obtaining an education comparable in syllabus, content 



G d  standards with that available in Australia; (b) the attainment 
of a literate population with graduates in the arts, sciences and 
trades sufficient to meet the future needs d the Naunians. 

56. 'Ihe extent of the achievement of these'objectives may be gauged 
by the foilowing figures: 

Naunian students in Australia 
(a) At universities 
O>) At technical colleges 
(c) In teacher-training coileges 
(d) Nurses in training 
(e) At secondary schools (58 scholarships, 7 private) .6i 

79 

Naunian students in Nauni 
(a) At primary schools 
(b) At secondary schwls 
(c) At the teacher-training centre 
(d) Enmlled in adult education class 

57. In considering these figures it must be remembered that over 
half the Naunian population is under twenty years of age and 
that the 118 Chiiese and Pacific Islands children at schwl only 
remain for short periods in Nauni." 

77. A similar picture is shown in the reports on the Department of Public 
Health. It maintained a general hospital at which al1 treatment was free. (The 
1965 United Nations Visiting Mission commended "the excellent services it 
provided to the community", para 80). The BPC in addition maintained a well 
equipped hospital for their employees. The Administration bore the cost of 
sending patients in need of specialist care, not available on Nauni, to Australia 
for treatment. In addition measures were undertaken on environmental 
sanitation, immunisation and health education. Nutrition was a special priority. 
The last (1966-68) Administration report noted (p.36) that the Naunian diet 
showed considerable impmvement, attributable to the greater diversity of food 
available, the general advancement in social and economic conditions and the 



effects of health education; and that no cases of vitamin deficiency were seen 
during the period under review. 

78. Some nine years before, the 1959 United Nations Visiting Mission had 
commented (para.62. Annex 10, Vo1.4, NM) that: 

"on the whole, the Mission was very favourably impressed by the 
medical facilities provided and the measures taken by the 
Administration to care for the health of the people. as well as its 
program for the training of Naunian men and women to assume 
eventual responsibility in a i i  sections of the public health field." 

79. At 30 January 1968, nine years later, this last point of greater Naunian 
responsibility was illustrated by the fact that 96 Naunians were employed in 
public health of whom six were medical practitioners, 36 were nurses (men and 
women) and 10 were nursing aides. 

80. Throughout the Tnisteeship. the United Nations expressed satisfaction 
with the Administering Authority. Thus in 1961 the Report of the Trusteeship 
Council: 

"notes with satisfaction the pmgress made in the Territory during the 
year under review in various fields, through the efforts of both the 
Administering Authority and the  aun ni an people, particularly in the 
field of public health, social security and welfare services." (United 
Nations, Report of Trusteesliip Council, General Assenibly Oflcial 
Records, 16t1t Session. Suppl. No.4 (A/4818), Part U. Ch.VI. para.1.) 

81. Similarly, in the final 1967 T~steeship Council Report on Nauni, it is 
said: 

"The Council notes that relations between the Administering 
Authority and the representatives of the Nauruan people continue to be 
cordial; thai economic. social and educational conditions continue to 
be satisfactory; and that commendable pmgress has been made in the 
Territory." (United Nations, Report of Trusteeship Council, General 
Assembly Official Records, 22nd Session, Suppl. No.4 (A16704) 
Part II, para.310; Annex 28 to Preliminary Objections.) 



CHAPTER 3 

PUBLIC FINANCE AND ROYALTIES UNDER THE TRUSTEESHIP 

Section 1: Public finance 

82. The Nauruan Memorial refers to the system of public finance on Nauru 
and the façt that Australia did not contribute any funds of its own to provide for 
the administration of Nauru (NM, paras.364-373). It fails to mention that the 
Nauruan community was not called upon to pay income tax at any stage during 
the Tmsteeship. Nauru alleges that the system of public finance administered by 
Australia during the Tmsteeship involved a failure to exercise the degree and 
form of govemmental authority in Nauru appropriate to the fulfilment of the 
obligation of tmsteeship (pam365). The legal basis of this contention is 
examined in Part II. Chapter 4 below. The following paragraphs provide 
information on the system of public finance which show that there is absolutely 
no basis for Nauru's complaints conceming that system. One important feature 
of that system, as mentioned already, was the fact that the Nauman people were 
not at any time subject to income tax. 

83. To assist its annual review of Nauruan administration the Administering 
Authority regularly gave the Tmsteeship Council information on the source of 
funding for the Territory administration. In the Tmsteeship Council report for 
1958-9, the position was summarised thus: 

"All expenses of the Administration are met by the British Phosphate 
Commissioners. out of the pmceeds of phosphate sales. if not provided 
for by other revenue. Further revenue is obtained fmm import duties, 
postal.services and other sundry items. There is no direct taxation, 
although the Naum Local Govemment Council has certain powers to 
levy taxes which it has not yet exercised." (United Nations, Report of 
Trusteeship Council. General Assenibly Officia1 Records, 14th 
Session. Suppl. No.4 (N4100 p.160.) 

84. This position remained generally true for the whole of the Tmsteeship 
period. In the early years of the T~steeship some concern was expressed thdt 
certain public expenditure was charged against the Naunian Royalty Trust Fund. 
There were also suggestions that the capitation tax should be replaccd by an 
income tax. Under this tax, each male person between 16 and 60 was required to 
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pay an annual tax: for Naumans. 15 shiiiings, for Chinese, 20 shillings and for 
Europeans, 40 shillings. 

85. The Administering Authority responded to these concems. The capitation 
tax was abolished in 1951 to the satisfaction of theï'nisteeship Council (United 
Nations, Report of Trusteesliip Council. General Assembly Oficial Records, 
17th Session, Suppl No.4 ( ~ ~ 1 5 0 )  p.261. No substitute tax was imposed. And 
in March 1952, there were a nwnber of changes made to public finance as a 
result of which only certain Local Government Council expenditure was to be 
met from the Nauni Royalty T ~ s t  Fund. Fmm 1 July 1952, the BPC were 
required to pay to the administration a sum equal to the whole estimated annual 
expenditure of the administration, to the extent not met by other revenues. This 
twk  the place of the previous 1s royalty on each ton of phosphate exported (a 
myalty separate from royalties paid to or for the benefit of the Naunians). At the 
same t h e .  education and some other administration expenses previously paid 
out of the  au& Royalty Trust Fund were to be charged to the Administration 
Account (United Nations. Report of Trusteestrip Council, General Assembly 
Oflcial Records, 9th Session. Suppl. No.4 (Aiî680) p.272). The Tmst Fund was 
then made available for expenditure by the Local Government Council, subject 
to the approval of ihe Adminisiration. 

86. The financial arrangements introduced in 1952 led some members of the 
Tmsteeship Council to express concem that BPC would acquire too much 
influence over the budget for the Territory. In its 1957 Report the Council 
suggested that the Administering Authority might review the position (United 
Nations. Report of Trusteeskip Council. General Assembly Oficial Records, 
12th Session, Suppl. No.4 (Al3595) p.202). The Administering Authority 
informed the Tmsteeship Council that it had considered the possibility of 
changing the-system, but considered the system was in the Territory's best 
interest (United Nations. Report of Trusteeship Council, General Assembly 
Oficial Records, 13th Session. Suppl. No.4 (A/3822) p.98). The Council did not 
pursue the issue. Attention instead was given to the issue of royalties. 

Section II: Royalties and trust funds 

87. As Nauni itself recognises (NM. paras.371-372). a major issue .in 
tmsteeship discussions was the rates of royalty paid for the benefit of the 
Naumans rather than the public fiance system itself. niroughout the 20 year 
period from 1947 to 1967. the BPC paid royalties to Naunians. which were 
substantially increased from time to time. Thus. adjustments were made in 1947. 



1950, 1953. 1957, 1960,1964, 1966 and 1967 following negotiations between 
the Naunians and the BPC. in the three years preceding independence, rates 
became increasingly a matter directly dealt with by the Partner Governments 
and the NLGC representatives. Royalty payments were made in addition to 
adjushnents needed to meet administration costs. The latter, under Article 2 of 
the 1919 Nauni Agreement, were to k defiayed out of the proceeds of the sales 
of the phosphate so far as they were not met by other revenue. 

88. The first postwar agreement concluded on 23 May 1947 between the 
Nauman landowners. the Administration and the BPC provided that the 
following royalties should be paid: 6d for the landowner. 3d to the Naunian 
Royalty Tmst for the benefit of aü Naunians. 2d for the Landowners invesîment 
Fund and 2d for the new Long Term Community invesîment Fund (Report of 
the Administering Authority for the period 1 July 1948 to 30 June 1949, 
pp.34-35). This was a total of 13d compared to 8d paid at the stan of World 
War Il. 

89. The royalties paid to or for Nauruans during Tmsteeship were paid in the 
following ways: 

a. The Nauru Lundowners' Royalty Trust Fund. This was 
established in 1927 by agreement with the Naunians. Royalties 
were paid into the fund every six months on behalf of the 
landowner whose land was k i n g  worked and invested by the 
Administration for 20 years. Until the mid 1950s only interest on 
matured investment was paid to the landowners and the capital 
reinvested. From 1955 the investment period was reduced to 
15 years and the capital was also distributed along with the 
interest as the investment matured. At 30 June 1967 the total 
amount invested in the fund was $A3,022,607 (in 1993 values, 
$A21 million).z 

b. Royalty paid direci to landowners. Individual landowners were 
paid a cash royalty at the rate agreed from time to time. For the 
year ended 30 June 1967 an amount of $A701954 was paid (in 
1993 values, $A4.9 million). 

In ordcr ta  v d m  fmm 1967 io mlleci 1993 v a l u s  using Ur Ausualm CDP deIlalor. lhcy mai io k 
mvlliplicd by s c w .  7th is the m c W  uxd h UisCounicr-Memord. 



c. The Nauru Royalty Trust Fund, instituted in 1927, provided 
additional funds.for amenities and services to the Naunians. It 
was mainly used from the 1950s on to fund the activities of the 
NLGC and some educational activities; During the year ended 
30 June 1967 payments amounted to SA307.774 (in 1993 values. 
$A2.1 million). 

d. The Nauruan Community Long Term Investnlent Fund. was 
established in 1947 to provide for the economic future of the 
Naunian people when the phosphate was exhausted. At 30 June 
1967 the fund amounted to $A6,241,719 (in 1993 values $A43.4 
million). 

90. Paragraph 124 of Volume 1 of the Naunian Memorial says that: 

"rather less than 50% of the Royalties 'paid to Naunians' were paid 
direct to the landowner: in the subsequent fifteen years that figure was 
reduced to about 20%. The remainderof the moneys paid by way of 
royalty 'to Naunians' were paid to funds invested and controlled by 
the Australian Administration." 

It must be emphasised that those funds were invested for the benefit of the 
Naunian people. This reflected the wishes of the United Nations who supponed 
the vanous royalty increases, but indicated their preference that the benefits go 
principally to the Naunian Long Term uivestment Fund. not to the individual 
landowners (see eg United Nations, Report of Trusteesliip Council. General 
Assembly Oficial Records, Iltlr Session, Suppl. No.4 (An170) p.334). The 
Funds were continued by the Naunian Govemment after independence. 

91. The relevance to the various Naunian claims of the amount paid in 
royalties is discussed below in Part II. A bnef review of what actually occurred 
throughout the tmsteeship is provided here. 

92. Royalty rates rose significantly in the few years tefore independence. 
This reflected a changing appreciation by the United Nations, Nauni and the 
Administering Authonty of what was an appropriate basis for the calculation of 
royalties. The experience of Nauru in relation to the phosphate concession was 
no different from that elsewhere in the world at this time in relation to many 
other mining concessions. This period saw the stan of a world wide era of 
renegotiation. and in some cases nationalisation, of foreign mining concessions. 



The legal significance of this situation is developed later on in this 
Counter-Memorial. 

93. Apart fmm the period immediately before independence, a review of the 
royalties paid for Nauniansduring the Tmsteeship discloses a gradual increase 
particularly in payments to the Naunian Community Long Term Investment 
Fund. in 1948 the total royalties paid were lsld. This increased in 1950 to ls.4d. 
1955 to ls.6d. 1958 to ls.7d. 1959 to 2s.7d. 1961 to 3s.7d. 1963 to 3s.8d. 1965 
13s.6d, 1966 17s.6d. and 1967, $4:50.3 

94. As total export tonnage increased from the early 1960s from roughly 
1.2 m tons to 1.6 m tons. and.the life of the phosphate mining industry was 
gradually reduced, the Administering Authority ensured that the royalty 
payments by BPC increased. The United Nations itself welcomed this gradual 
increase. 

95. in the early 1950s. the Administering Authority stated that royalties were 
established having regard chiefly to the cumnt and future needs of the Naunian 
population. They were not calculated simply as a percentage of the export price 
of phosphates. That is, the basis for royalties payments was not the price at 
which phosphates were sold, but the needs of the Nauman people: see United 
Nations. Report of Trusteesliip Council, General Assembly Oflcial Records. 7111 
Session, Suppl. No.4 (Al2150) p.261. In subsequent years, the Tmsteeship 
Council and Visiting Missions expressed some sympathy with the Naunian wish 
to reeeive higher rates of royalties, although it made no specific 
recommendations to that effect. 

96. Thus, the Council's Report for 1955: 

"notes that the efficient development of the phosphate deposits is of 
basic importance to the Territory's economy and that the policy 
adopted by the Administering Authority has resulted in relative 
prosperity for the Island and its inhabitants. 'the Council nevertheless 
emphasises the need for ensuring that the Nauruans receive the 
maximum benefits from the exploitation of the Island's resources." 
(United Nations, Report of Trusteeship Council. General Assembly 
Oflcial Records, 10th Session, Suppl. No.4 (At2933) p.224.) 



97. In 1956 the Visiting Mission indicated that the desire for higher royalties 
"deserves sympathy and consideition>nd that a "spirit of understanding and 
appreciation should always guide the adjustment of royalty rates" (Annex 9, 
vo1.4, NM, paras.87 and 89). The Visiting Mission and Tnisteeship Council 
were then concerned that royalties be applied to building up an adequate fund to 
meet the cost of plans for the future well-king of the community. Australia 
agreed with this view (United Nations, Trusteeslrip Council Official Records, 
18th Session. Doc.TlSR.717, p.133-4). 

98. The phosphate return received by Naunians was fully disclosed. in 1956 
the Special Representative for the Administenng Authority said: 

"The annual report showed the quantity of phosphate exported from 
Nauru, the fob price paid for it - from which, as the Guatemalan 
representative had demonstrated (717th meeting), the sale price per 
ton could easily be calculated - the royalties paid per ton. and other 
figures which together indicated that part of the value per ton which 
the Naunians received in direct or indirect benefits. 'ihe remainder 
was accounted for entirely by operating expenses, which were not al1 
recorded in the annual report, and it was the details of those expenses 
which the Administering Authority did not feel called upon to reveal. 
Such information could not reveal profits. for there were none; the 
phosphate was sold at cost and the cost was the sum of the benefits 
received by the Naunians and the working expenses. 

To decide whether the Naunians were getting substantial benefits from 
the phosphate industry it  was necessary to assess the benefits they 
received in the form of employment, free education, free health 
services, free housing subject to cost only of maintenance, land rents. 
direct royalty payments, deferred royalty payments, tnist funds and 
direct fuiancing of almostthe entire cost of the Territorial government 
and the local government administration." (United Nations, 
Trusteeship Council Official Records, 18th Session. Doc.TlSR.720) 

99. In 1957 Australia estimated that one-fifth of the cost of phosphate went 
directly or indirectly to Naunians themselves (837th meeting. TC). in 1958 hdia 
estimated that the figure was 19%. almost the same as the Australian estimate of 
the previous year. Between 1959 and 1961 the Trusteeship Council sought more 
comprehensive information, so that it might better assess the equitableness of 
the royalty rates. As a result. additional information on royalty negotiations was 



given to it by the Administering Authority. At the same time. royalty rates were 
increased. a fact commended by the Council which also expressed the view that 
those increases should be applied to the Long T e m  lnvestment Fund. 

100. In its 1959 Report the Council concluded: 

' n i e  Council notes with satisfaction that, consequent on an agreement 
reached in 1958 between the Nauni Local Govemment Council and 
the British Phosphate Commissioners. increases in the royalty and 
acreage payments were made retrospective from 1 July 1957 and that, 
in accordance witli the policy endorsed at its twenty-second session, 
the proceeds were applied mainly to the Naunian Community 
Long-Terri Investment Fund. 

The Council. noting that general discussions on royalty rates were 
held in Canberra in April 1959, between the British Phosphate 
Commissioners and repiesentatives of the Naunian community and of 
the Department of Territories, hopes that the outcome of the 
discussions will be satisfactory to the Naunians, commends the 
Administering Authority for directly associating representatives of the 
Naunian community in a matter which so closely affects their 
weU-being and requests the Administering Authority to inform it of 
the results of the discussions and to provide it with more 
comprehensive information on the operations of the British Phosphate 
Commissioners." (United Nations, Report of Trusteeship Council. 
General Assembly Officiai Records. 14rh Session, Suppl. No.4 
(N4100) p.160.) 

101. And in 1960, the Council said: 

"The Council commends the Administering Authority for the increase 
in the royalty rate paid direct to landowners. 

ï h e  Council notes the statement of the Administering Authority that 
the general review of royalty rates begun last year has reached the 
stage where the submissions of the British Phosphate Commissioners 
and of the Nauru Local Govemment Council are now k i n g  examined. 
The Council requests the Administering Authority to fumish it with 
appropriate information regarding the views submitted by the two 
parties in order that it may reach a better understanding of the matter. 



The Council reiterates the view that any increases resulting from this 
review should be applied mainly to the Naunian Community 
Long-Term ~nvestment Fund. 

The Council. believing that the information provided to it concerning 
the operations of the British Phosphate Commissioners in Nauni does 
not enable it to express a considered opinion on the equitableness of 
the royalty rates k i n g  paid. reiterates its recommendation on this 
subject adopted at ils twenty-fourth session that the Administering 
Authority provide it with more comprehensive information." (United 
Nations, Report of Trusfeeslzip Council, General Assenlbly Oficial 
Records, l5tlr Session. Suppl. No.4 (Al4404) p.155.) 

102. The 1962 Visiting Mission carefully examined the royalties and increases 
in benefits received by Nauni (see Amex 11, NM). The Repon concluded that 
"since the Tnisteeship was concluded the percentage benefit to the Naunians 
against the value of phosphate at the point of exports has risen from just under 
4 per cent to 24 per cent (para.1 Il). They commented further that "the current 
benefits enjoyed by the Naunians (to the value of 24 percent of the export value 
of the phosphate) are substantial" (para.114). The 1962 Tnisteeship Council 
report said: 

"Noting from the report of the Visiting Mission that the rdte of royalty 
derived by the Naunian people from the phosphate has been increasing 
over the years, the Council takes note of the statement of the special 
representative of the Administering Authority that the matter of 
increasing returns from the phosphate operations is a matter for 
continuing negotiation between the Naunians, the British Phosphate 
Commissioners and the govemment of the Territory. The Council is 
confident that as a result of those negotiations, fair and adequate 
benefits for the Naunians wiii be arrived at." (United Nations, Report 
of Trusteeship Council, General Assentbly Officia1 Records, 17th 
Session. Suppl. No.4 (Al5204) p.41) 

103. The 1963 Trusteeship Council Repon adopted a similarly restrained 
appmach. In that year, Chief DeRobun had complained about the unfaimess of 
the royalty return even though the ~dministering Authonty had pointed out that 
24% of the phosphate retum was received by the Naunians. The Council did no 
more than note Chief DeRoben's complaint together with the Administering 
Authority's response. although it did raise the possibility of some local Naunian 



equity in the BPC (United Nations. Report of Trusteesliip Council. General 
Assembly Officia1 Records 18th Session, Suppl. No.4 (A15504) p.28). This 
reflected the growing interest in such issues and in-doctrines like permanent 
sovereignty over natural resources. ~onsis tent l~  yith this, from 1963 onwards. 
the Pace of change in Naun quickened. Royalties were again substantially 
increased and ultimately the whole phosphate industry was transferred Io Nauni. 
This is covered in more detail elsewhere in this Counter-Memorial (see. Part 1, 
Chapter 5). It underlines the continually evolving position in Nauru. It is 
incorrect to suggest as Nauni does that the BPC was inflexible and the 
Administering Authority not mindful of the interests of the Naunian people. 

104. In 1965 the Naunan leaders again complained Io the Visiting Mission 
about the adequacy of royalty rates, a fact simply noted by the Mission which 
expressed the hope: 

"that the two parties will come to an agreement about increased 
royalties. and believes there would be great advantage if the major part 
of any such increases were to be placed in the Naunian Community 
Long Term Investment Fund, where it would serve Io help assure the 
future of the entire Naunian community." (para.49, h e x  12, NM.) 

105. Again, however. the Tmsteeship Council in 1965 acknowledged the 
significant increases in royalty rates resulting from the 1965 negotiations. The 
Council adopted conclusions and recommendations that can only be described as 
positive and which endorsed the position of the Administering Authority. Thus 
the recommendation recorded that the Council "welcornes" the notable increase; 
and also "looks fonvard" to a report; "hopes" further negotiations wiU resolve a 
problem and "believes" every effort will be made to find a solution in 
conformity with the interests of the Naunian. This is not a statement which 
indicated that the supemisory body was concerned with the adequacy of the 
reports made by the Administrative Authority or with its discharge of the 
tnisteeship obligations in general. The full recommendation reads as follows: 

" f i e  Council notes that at the Canberra Conference it was agreed to 
increase the phosphate royalty rates for 1964-65 to 13s.6d and for 
1965-66 to 17s.6d; to fix for 1965-66 an extraction rate of 2 million 
tons of phosphate; to establish at the earliest practicable date an 
independent technical committee of experts to examine the question of 
rehabilitating the worked-out mining land on Nauni; and to discuss the 



future arrangements for the operition of the mining industry which 
would include some f o m  of joint enterprise. 

The Council, noting the recommendation of the 1965 Visiting Mission 
that account should be taken of the Na~.nians' desire for more 
favourable terms in the apportionment of profits from the exploitation 
of the phosphates, welcomes the notable increase in royalty rates. 

Noting the agreement on a slightly highcr extraction rate for 1965-66, 
without prejudice to the Nauruan position in any subsequent 
negotiation, the Council urges that agreement should be reached 
between the representatives of the Nauruan people and the 
Administering Authority on an extraction rate for future years on a 
basis that will safeguard the future interests of the Naunian people. 

With regard to the future anangements for the operation of the mining 
industry, the Council hopes that this problem will also be resolved to 
the full satisfaction of the Nauruan people. 

The Council lwks  fonvard to the report of the expert committee on 
the question of the rehabilitation of the worked-out mining land: it 
requests the F A 0  to consider favourably the invitation to make 
available a representative to serve on this committee. 

The Council notes that in relation to the ownership of phosphates at 
Nauni. the representatives of the Naunians maintained their position 
that the British Phosphate Commissioners could not validly work the 
phosphate on Nauni without the agreement of the Naunian people, 
while the Australian delegation restated the view of the Partner 
Govemments that the rights were legally vested in the British 
Phosphate Commissioners. The Council hopes that the forthcoming 
negotiations between the representatives of the Naunian people and 
the Administering Authority will resolve this problem. The Council 
believes that every effort will be made to adopt a solution in 
conformity with the interests of the Nauruan people." (United Nations, 
Report of Trusteeship Council, General Assembly Ofleial Records, 
20tlr Session. Suppl. No.4 (Al6004) pp.49-50.) 

106. The supervisory function of the Trusteeship Council is emphasised by the 
character of its recommendations throughout the reporting period. Thus. where 



the Council recommended higher royalty payments, it also usually 
recommended that any such increases should be placed in the Long Term 
Investment Fund. Australia concurred with this view. In 1958. for instance, the 
Council endorsed the policy of the Administeripg Authority that any increase 
should apply mainly to the Naunian Community LongTem Investment Fund 
(United Nations, Report of Trusteeship Council, General Assembly Oflcial 
Records. 13tl1 Session, Suppl. No.4 (A13822) para.62). The 1965 Visiting 
Mission adopted a similar approach (para.49). The United Nations recognised 
the need to make adequate provision for the long term future of Nauru, as did 
the Admimistering Authority . 

107. As an examination of the 1967 phosphate settlement and the financial 
position of Nauru indicates, the well-being of the Nauruan people was carefully 
ensured. 

Section III: Reporting to the United Nations on BPC 

108. Closely related to United Nations consideration of public finance and 
royalties was the issue of the role of the BPC. Nauru has alleged bat  Australia. 
on behalf of the Administering Authority. failed to supply adequate information 
on the phosphate indusiry to the United Nations (NM, paras.284. 314-321, 
334-354). This allegation is discussed in Part II Chapter 4. The facts relating to 
it are set out below. 

109. The United Nations was fully cognisant of the financial position 
conceming the phosphate industry both before and at the time of the termination 
of the Tmsteeship. Throughout the reporting period Australia, as indicated 
above, provided information on the quantum of royalties and the funds Io which 
ihey were paid. as well as information on the moneys contributed by BPC to the 
cost of administration of Nauru. 'Ihis was set out in detail in each of the annual 
reports of the Administration to the Trusteeship Council. The accounts of BPC 
were annexed each year to those reports. The records of the Trusteeship Council 
show that the Council regularly examined the information provided as part of its 
consideration of the adequacy and distribution of the royalties. The Trusteeship 
Council annual reports regularly note the volume of phosphate exported, its 
value and the royalty payments. Visiting Missions also considered these 
questions: see for instance, the detailed examination of financial information in 
the 1962 Visiting Mission Report. paiagraphs 96-1 15; reproduced in A ~ e x  11. 
Vo1.4. NM. 



110. From time to time, prior to 1963, the Tmsteeship Council called for 
greater information on the royalty question (see paras.95 to 103 above) and their 
concern to have adequate fiancial information is an excellent illustration of the 
effectiveness of the supervisory machinery of thelUnited Nations in relation to 
the tmsteeship system. As a result of those calls by the T~steeship  Council. the 
Administering Authority sought to provide increased information. Further, on 
the Council's recommendation. regular annual consultatioiis betweeii Nauruan 
representatives and the BPC were commenced and the Nauman delegation was 
given access to professional advisers: and in accordance with calls for 
sympathetic consideration of Naunian demands for higher royalties, the royalty 
rates were gradually increased. Moreover, Nauni concedes that the Council did 
not repeat its recommendations for greater information after 1963 (NM. 
para.353). This fact presumably meant that the need had been met. by the 
appropriate response of the Administering Authority. Certainly. the reports of 
the Council contain no finding that the Adminisiering'~uthority was acting 
contrary to its obligations. 

11 1. Further. the Tmsteeship Council's early concern about the sufficiency of 
information, and the adequacy of royalty rates was later replaced with a concern 
about the negotiating process. In later years. the Tmsteeship Council was 
primarily concerned that Nauruan representatives be given reasonable 
opportunityto be involved in the setting of royalty rates and in decisions 
involving the phosphate industry. 

112. Thus the 1962 Visiting Mission recommended annual meetings between 
representatives of the BPC and Naunian elected representatives. The first such 
meeting took place in November 1963. The Tmsteeship Council in its 1964 
Report expressed the view that: 

"The Council is confident that this initial contact between ihe 
representatives of the Naunian Local Govemment Council and the 
British Phosphate Commissioners will lead to a mutual understanding 
and a better and closer CO-operation between the parties concerned ... . 
The Council reiterates its belief that further consultations between 
representatives of the British Phosphate Commissioners and the 
Nauman elected representatives will be instrumental in ensuring the 
equitable sharing of the proceeds of phosphate mining." (United 
Nations, Report of Trusfeeship Council, General Assenrbly Ofjicial 
Records, 19th Session, Suppl. No.4 (Al5804) para.249.) 



In subsequent years there were of courie detailed negotiations between Naunian 
representatives and Partner Governments over phosphate mining issues, 
includiig royalty rates. A description of these are set eut in Chapter 5 below. 

113. The Naunian Memorial purports to set out'the attitude of the Australian 
representative in 1953, 1956 and 1958 as to the provision of information 
concerning the accounts of BPC (paras.543-545). However, these statements are 
quoted in isolation and fail to disclose the quantity of significant information on 
BPC activities in fact provided to the Tmsteeship Council by the Administering 
Authority. In each Annual Report the balance sheet and aceounts of BPC were 
included. This indicated the fob price paid for phosphate and the volume of 
phosphate exported from Nauni. What the accounts did not detail was the cost of 
BPC's operations on Nauru as distinct from those on Ocean Island, also 
conducted by BPC. It was this that prornpted the Tmsteeship Council in 1954 to 
request thé Admimistering Authority to make every effort to provide information 
concerning the separate financial operations of the BPC in respect of Nauni in 
its next annual report. This followed an Australian statement that there were no 
separate BPC accounts in relation to Nauru. 

114. in 1955 the Council adopted the fouowing recommendation: 

"The Council recalls ils previous recommendations to the effect that 
the Administering Authority should make available to it separate 
fiancial accounts in respect of the operations of the British Phosphate 
Commissioners in Naum. The Council takes note of the replies to 
these recommendations given by the Administering Authority 
indicating the difficulties which it perceives in complying with them. 
and expresses the desire ihat the Administering Authority in its next 
and subsequent reports will provide the Council with the fullest 
information feasible on the phosphate operation in the Island." (United 
Nations. Report of Trusteesllip Council, General Assenibly OfJicial 
Records, 10th Session, Suppl. No.4 (At2933) p.225.) 

115. In response. the Administering Authority submitted additional 
information on the phosphate mining operations. This prompted a 
recommendation in 1957 as foliows: 

"The Council. noting that proposais made by the Nauni Local 
Government Council to increase the royalty rates on phosphate are 
now being considered, noting further that the Administering Authority 



is currently submitting information on the operations of the British 
Phosphate Commissioners, considering on the other hand that full 
information on the operations of the British Phosphate Commissioners 
as specifically related to the island.of Nauru would be of great 
assistance Io the Council for its assessment of the question, 
recommends that the Administering Authority submit such 
information 10 the fullest extent feasible." (United Nations, Reporr of 
Trusteeship Council, General Assembly OfJicial Records. 12th Session 
Suppl. No.4 (AL3595) p.202.) 

-116. The position of the Administering Authority was as follows: 

"With regard to the subsidiary question of whether the Trusteeship 
Council received sufficient information about the operations of the 
British Phosphate Commissioners, the Administering Authority's 
position was clear. The Council was fully entitled to information 
conceming the quantity of phosphate produced on the island and its 
destination and value, and that information was submitted to the 
Council. It was to be found in appendix VI1 and appendix Xnl of the 
annual report. The Administering Authority felt that in providing that 
information it was fuiiy complying with Article 5 of the Trusteeship 
Agreement. The British Phosphate Commissioners operated not only 
in Nauru but also in Ocean lsland and Christmas Island, which were 
not the concem of the Trusteeship Council. and it would be 
impracticable to present completely separate information relating to 
Nauru phosphate alone. The Administering Authority could not 
emphasise enough its belief that the Council did not need such 
information and the disclosure of confidential accounts of the 
Commissioners in order to perform its task effectively. The royalty 
rates paid to or for the direct benefit of the Nauruans were in no way 
dependent on or influenced by the prices received for phosphate." 
(United Nations, Trustceship Council Records, 18th Session, TISR 
714, p.112). 

117. As Appendix 2 to the Nauruan Memorial makes clear. separate accounts 
for Nauru and Ocean lsland operations have never been published by BPC:See 
Vol.1, NM. pp.268-279. As Nauru notes. in the confidential BPC reports, Ocean 
Island and Nauru accounts are presented on a combined basis (Vol.1. NM. 
p.268). The respective tonnages exported from the two islands were, however, 



available. The Australian Government reserves its position on the accuracy of 
the attempt by M r  Walker for Nauni to-estimate a separate fob price for Nauni 

(see Appendix 2, NM, pp.279-288). 

118. Between 1959 and 1960 the Council again called for more comprehensive 
information on the BPC. On each occasion the Administering Authority stated 
that it would include information in its Report on the operations of BPC to the 
fùllest extent possible. In the 1959 Report the special representative of the 
Administering Authority noted that BPC: 

"were responsible for development of the phosphate industry in other 
areas as we.U. much of their expenditure was in the form of common 
costs which it was not possible to break down without a complex and 
largely hypothetical system of costing analysis. ï h e  important thing 
was that the Naunians were deriving substantive and increasing 
benefits from the operation of the phosphate industry." (United 
Nations; Report of ~rus~eesliip Council, General Assembly OfJicial 
Records. 14th Session. Suppl. No.4 (N4100) para.94.) 

119. As already noted, the Tnisteeship Council was principally concerned in 
the 1959-1961 period to have more information concerning BPC financial 
operations to assess whether the Naunians were receiving an equitable share of 
benefits. After 1962 these calls nieded to be made no longer as provision was 
made for regular consultations between BPC and the NLGC. As the Council 
said in 1964: 

"further consultations between representatives of the British 
Phosphate Commissioners and the Naunian elected representatives 
will be instrumental in ensuring the equitable sharing of the proceeds 
of ph&phate mining." (United Nations, Report of Trusteeship 
Council, General Assembly OfJicial Records. 19th Session, Suppl. 
No.4 (N5804) p.249.) 

From 1965 to 1967 detailed negotiations took place on the future administration 
of the phosphate industry. which resulted in agreement on significantly higher 
royalties. niese were reported to the United Nations and are ex'amined in detail 
in Chapter 5 below. 



CHAPTER 4 

THE PROPOSALS FOR RESETTLEMENT AND REHABILITATION 

120. Throughout the Tnisteeship the Administering Authority was conscious 
of the need to address the long term future of Nauni. given that the phosphate 
deposits would one day te exhausted. A number of means to achieve this were 
considered. Initially this took the form of consideration of resettlement 
pmposals. with United Nations endorsement and encouragement. At the same 
time, examination of the possibility of rehabilitation was also undertaken. When 
~sett lement was rejected by Nauni a further examination of rehabilitation 
,wurred. Alternative means to secure the Naunians' future were adopted in the 
phosphate settlement. This ensured a viable and wealthy community at the time 
of indepeniience as pari of the comprehensive phosphate settlement. The 
significance of these events is examined below: see Part II. Chapter 2 and 
following. This Chapter examines the efforts of the Administering Authority in 
relation to resettlement and rehabilitation, and United Nations attitudes thereto. 

Section 1: Consideration of resettlement by the 
P a r e e r  Govemments and the United Nations 

121. Resettlement. as the long term solution to the problems which would te 
faced in the future by those living on a worked out island, was recognised as 
desirable by the Partner Govemments. the Naunians and the United Nations at 
an early stage. The 1953 United Nations Visiting Mission report said (para.13, 
Annex 8, Vo1.4, NM) that "the Mission, without wanting to be dogmatic, is of 
the opinion that resettlement in some other location. as expressed by the 
Naunians themselves, may be the only permanent and definite solution". In the 
foilowing years a number of possible sites in and near Papua New Guinea were 
investigated by the Administering Authority, but none could meet the three 
requirements considered necessary: employment. opportunities enabling the 
Naunians Io maintain their standard of living; a community which would accept 
the Naunians; and willingness on the part of the Naunians to mix with the 
existing people. 

122. Having regard to Parts II and III of this Counter-Memorial, -it is 
appropriate to deal with the question of United Nations consideration of 
resettlement of Naunians and rehabilitation of the island together. Concem with 
resettlement and the rehabilitation of Nauni has a long history of consideration 



in the Tnisteeship Council, where the choice between resettlement or 
rehabilitation was regularly debated. This issue is dealt with in the Naunian 
Memorial at paragraphs 561-591. The story of considefation of rehabilitation by 
the Parnier Govemments is set out in detail in paragraphs 142 to 170 of this 
Counter-Memorial. 

123. The question of rehabilitation or resettlement was first raised in 1949. at 
which time Australia indicated that financial provision was k i n g  made for the 
time when the phosphate deposits would be exhausted in 70 years (United 
Nations. Trusteeslzip Council Oficial Records, 5th Session. TISR.7). This took 
the form of the introduction of a component in the royalties. when adjusted in 
1947, for a long term investment hnd that could be used whether the Naunians 
remained on Nauni or moved to another island. 

124. The 1950 Visiting Mission commented ihat resettlement may offer the 
only long term solution unless research reveals some alternative livelihood 
(United Nations. Trusteesliip Council Oficial Records, 8111 Session, Suppl. No.3 
(TI898) para.58; reproduced in Annex 7, Vo1.4, NM). This was a widely shared 
view at the time. The issue of resettlement and rehabilitation was raised in 
discussion in the Trusteeship Council in 1951, 1952 and 1953 and concem 
expressed for the future of the island. 

125. This was not because the working-out of the phosphate lands would 
deprive the Naunians of land which was economically essential for their 
existence. On the contrary. the phosphate lands were - apart from their value as 
mineral deposits - of minimal economic relevance. The basic problem was rather 
that, given the increasing population and rising expectations as regards living 
standards, it was not thought likely that the island could accommodate the 
. Naunians long-term - whether or not the worked-out phosphate lands could be 

restored to some form of productive. agricultural use. 

126. In 1951 the Tnisteeship Council expressed the view that it "considers it 
advisable that studies of a technical nature should be carried out in order to 
determine the possibility of making use of worked-out phosphate l a n d  (United 
Nations, General Assembly Ofici01 Records. 6111 Session. Suppl. No.4 (Al1856) 
p.229). Yet the 1953 Visiting Mission said it "saw no other alternative to ihe 
resettlement of the population elsewhere" (United Nations. Trusteesltip Cou~icil 
Oficial Records, 12tl1 Session, Suppl. No.2. para.13; reproduced in Amex 8. 
Vo1.4. NM). The Council itself in 1953 recommended that the Administering 
Authority formulate plans for resettlement in consultation with Nauruans; it 



further recommended that the Adminis te~g Authority give consideration to the 
views of the Visiting Mission regarding the establishment of a capital fund for 
resettlement (United Nations, Report of Trusteesliip Council, General Assembly 
Official Records, 8tlr Session, Suppl. No.4 (ALl427) p.113). In 1954 this issue of 
rehabilitation or resettlement was again the subject of considerable discussion 
and the Council noted that the Administering Authority was studying plans for 
gradua1 resettlement (United Nations, Report of Trusteeship Council, General 
Assembly Official Records. 9th Session, Suppl. No.4 (A12680) p.265). 

127. In 1955 the Council heard that Australia had investigated the possibility 
of resettlement on Woodlark Island. Papua New Guinea and that the search 
continued for suitable islands. The Council also suggested further consideration 
be given to the possibility of rehabilitation (United Nations, Report of 
Trusteesliip Council, General Assembly Officiai Records, 10th Session. Suppl. 
No.4 (AL2933) p.220). Australia also informed the Council that an expert study 
@y the CSIRO) had found that resoiling was "a practical impossibility". This 
report is Annex 14 to the Preliminary Objections and is discussed in more detail 
in paragraphs 142 to 146 below. Australia indicated that a need for resettlement 
was a consequence of improved living standards and likely population pressures, 
not phosphate mini& itself (United Nations, Trusfeeship Council Official 
Records. 16th Session, Doc.T/SR.613). 

128. The 1956 Visiting Mission concluded on the basis of the CSIRO study 
that there was no practical possibility of the widespread utilisation of worked out 
phosphate land for agriculture. that it believed "there [was] no alternative to 
resettlement after the phosphate deposits [were] exhausted" (United Nations. 
Trusteeship Council Officiai Records, 18th Session, Suppl. No.4, para.51; 
reproduced in Annex 9, Vo1.4, NM). The Council that year also recommended 
that the search for a site continue and supported a Visiting Mission 
recommendation that a standing joint body be created "so that there would be 
continuous consultations with Naunian people, who would thus realise their 
share of responsibility for solving the problems of the future of the Nauruan 
community to a greater degree" (United Nations. Report of Trusteeship Council, 
General Assembly Oficial Records. 11th Session. Suppl. No.4 (AL3170). p.325). 
Australia confimed to the Council what it had already told the Visiting Mission, 
namely that the Administering Authority would bear the cost of .any 
resettlement: in its report the Council "welcome[d] the assurance given by the 
Administering Authority that whatever funds will be needed for the possible 



resettlement of the Naumans. these funds will be forthcoming as and when 
required" (p.325). 

129. Investigation of possible islands off.Papua and New Guinea continued in 
1957 and 1958. in 1959 the Visiting Mission, in'light of failure to find suitable 
islands, recommended that "earnest consideration should be given to (the 
Nauman community's) gradua1 integration into the metropolitan territory of one 
of the thike Administering Authorities" (United Nations. Trusteeship Council 
Oficial Records, 24th Session, Suppl. No.4, para.24; reproduced in Annex 10, 
Vo1.4, NM). The Council recommended that efforts continue to find a concrete 
solution. An attempt by India and Paraguay to seek inclusion of a 
recommendation in the Council Report that further examination be made of the 
possibility of rehabilitation was rejected 7:6 (United Nations. Trusteeship 
Council Official Records, 24111 Session Doc.T/SR.1013). 

130. On 12 October 1960 the Partner Govemments, following discussions 
between themselves, offered permanent residence and citizenship in Australia, 
New Zealand or the United Kingdom to any Naumans who wished "to transfer 
to those countries and are likely to be able to adapt themselves to life there" 
(Annex 4 to Preliminary Objections). It was envisaged that the transfer should 
take place gradually over a period of 30 or more years and that some material 
assistance to that end would be given. On 15 December 1960. the NLGC 
rejected the offer on the grounds that it did not afford them a new homeland and 
that, by its very nature, the proposal would lead to the assimilation of the 
Naumans into the metropolitan communities where they settled. The NLGC 
instead asked for another island in a temperate zone (Appendix A. A ~ e x  1, 
1962 UN Visiting Mission report, reproduced in Amex 11. Vo1.4, NM). 

131. Theissue was again raised in 1960 in the Tmsteeship Council. which 
recommended that rehabilitation issues be kept under active consideration 
(United Nations, Report of Trusteeship Council, General Assenibly Official 
Records, I5tli Session, Suppl. No.4 (A14404) para.61). Australia indicated at the 
time, however. that the CSIRO had informed them that there were no new 
developments that would lead them to alter the conclusions concerning 
rehabiiitation previously reached. 

132. In 1961 Australia provided details of the proposal endorsed by the three 
administering Govemments to allow Naumans to resettle in their countries 
referred to in paragraph 130. It was noted by the Council that the Nauruans were 
not yet prepared to accept those proposais as they "hope[d] that a place may be 



found where they could continue to live as a separate community and retain their 
identity as Naunians" (United Nations..Report of Trusteeship Council, General 
Assembly Oficial Records, 16tlr Session. Suppl. No.4(,4/4818) Ch.VI para.18). 
The Council also called on the Administering, Authority to obtain further 
technical advice on rehabilitation and to consider the establishment of a pilot 
project to assess the technical and ewnomic feasibility of rehabilitation "bearing 
in mind the possibility that some Naunians may decide to remain on the island 
in. the event of the resettlement of the community elsewhere" (para.18). It 
appears that no pilot project was undertaken at this time. n i e  1962 Visiting 
Mission said: 

"settlement ... in a new home is unavoidable ... [NJo one who has seen 
the wasteland of coral pinnacles can believe that cultivable land could 
be established over the top of it except at prohibitive expense. Even a 
layman can see that. and it is to be noted that the suggestion for 
rehabilitation of the land has never come from anyone who has visited 
the island." (United Nations, Trusteeship Council Oficial Records, 
29th Session, Suppl. No.2, para.65; reproduced in Annex 11, Vo1.4, 
NM.) 

133. The 1962 Visiting Mission concluded that, instead of looking for an 
island. a single community cintre in Australia close to some centre of 
population might have been appropriate. 

134. The 1962 Trusteeship Council report also said the time had come for 
specific and detailed plans for resettlement. 

135. ln early 1962 two Nauruan Councillors, one of whom was Head Chief 
Hammer DeRoburt. inspected islands in the Torres Strait and Fraser Island, 
which is cloie to Maryborough on the east coast of Queensland. In August 1963. 
the Australian Govemment following investigations from its specially appointed 
Director of Nauruan Resettiement and consultations with the United Kingdom 
and New Zealand Govemments, offered the Naunians Curtis Island close to 
Gladstone on the Queensland coast. with extended local govemment powers. 
This offer was ultimately rejected because the proposed political arrangements 
were unsatisfactory to the Naunians. The Australian Govemment, for its part, 
had made it clear as early as April 1962 that for constitutional reasons any 
surrender of Australian sovereignty over any mainland or island location in 
Australia which might be identified for resettlement by Nauruans would raise 
grave difficulties. 



136. While Australia was sympathetic to the Nauruan desire to retain their 
identity, it was not. however. able for c.onstitutional reasons to cede part of one 
of its constituent states to f o m  an independent nation. which would have been 
separated by only a very narrow channel from the Australian mainland. In the 
hope, netertheless, that resettlement on Curtis Island on the t ems  proposed 
might be possible. Australia commenced negotiations to purchase land on Curtis 
Island. 

137. At this time too the Naunian Resettlement Sub-Committee of the NLGC 
submitted its first proposals which would involve the creation of a sovereign 
Naunian nation related to Australia by a treaty of friendship. (This was still 
premised on resettlement outside Nauni.) 

138. In 1963 Australia indicated to the Tnisteeship Council that Curtis and 
Fraser Islands off the Coast of Queensland had been investigated by Naunians 
and found suitable, subject to agreement with Naunians on the future f o m  of 
govemment. Australia indicated, however, that it did not consider Fraser Island 
offered economic prospects and there were problems of water supply. Australia 
also indicated that although it could accept resettlement of Naunians as a group 
on the islands. it could not relinquish sovereignty over the islands. DeRobun. as 
an adviser to the Special Representative of Nauni. indicated that he did not think 
Naunians would go back on the basic decision that they be resettled elsewhere 
(United Nations, Trusteesliip Council Officia1 Records. 30111 Session, 
T/SR. 1205). 

139. Australia set out details of a resettlement scheme based on Curtis Island 
in its 1964 Report to the Trusteeship Council. The proposal would enable the 
Naunians to manage their own affairs, the island constituting a distinct local 
govemment area. The Administering Authority would provide al1 the money 
necessary for resettlement. (For details see United Nations. Trusteeslrip Council 
Official Records, 31sr Session. Doc.T/SR. 1232.) But this proposal was rejected 
by Naunian representatives in July 1964. This was due to the inability to agree 
on the degree of control to be accorded the Naunian community. 

140. In July and August 1964 discussions took place in Canberra between 
Australian officials led by the Secretary for Territories, and the NLGC, led by 
Head Chief DeRoburt, on the issues of resettlement. royalties, Naunian 
independence by 1967, the rate of extraction and the ownership of phosphate 
(Amex 5 to Preliminary Objections). Dr Helen Hughes, an economist at the 
Australian National University, was present as an adviser to the Naunians on 



royalties. Little agreement was reached: On 20 August 1964. Mr Bames. the 
Australian Minister for Temtories issued a comprehensive statement which. 
inter alia, set out the differing positions of the Administering Authority and the 
NLGC on Curtis Island (Annex 6 to Preliinary Objections). Relevant extracts 
read: 

"For some years past it had been accepted by the Nauman people. the 
Australian Government and the United Nations Tmsteeship Council 
that resettlement of the Naumans in another place was essential for a 
satisfactory solution to the problems which would confront them. 
when the phosphate deposits were exhausted before the end of the 
century. if they remained on Nauru. n i e  Island was remote and small 
and would ultimately consist largely of worked out phosphate land: 
the population was expanding and was accustomed to high standards 
of living based on the phosphate industry. After inspection of a 
number of possible locations, proposals had been worked out in some 
detail for resettlement on Curtis Island. Under these proposals the 
Naumans would be given the freehold of Curtis Island. Pastoral, 
agricultural, fishing and commercial activities would be established. 
and the entire costs of resettlement including housing and community 
services such as electricity, water and sewerage etc would be met out 
of funds pmvided by the Govemments of Australia, New ïealand and 
the United Kingdom. It was estimated that the cost would be in the 
region of 10 miilion pounds. 

In the discussions the Naunian representatives said that they held 
firmly to the view that the Australian Govemment's proposal would 
not secure the future of the Naumans as a separate people but on the 
contrary would result in their absorption in the Australian community 
as Australian citizens. 

Moreover after further considering the difficulties of finding a place 
for resettlement that would meet enough of their requirements to be 
acceptable to the Nauman people their Council had now formed the 
view that they should no longer expect the Australian Govemment to 



be responsible for Naunian resettlement and that the Naunian people 
shouid stay on Nauni and not resettie at ail. 

The Australian representatives noted these views and said that the 
Commonwealth Govemment would consider'them in the light of ail 
the circumstances including the obligations placed on the 
Adhinistering Authority by the United Nations Tnisteeship 
Agreement and the recommendations made concerning resettlement 
and related matters by the United Nations Tnisteeship Council. 
However. the Govemment would continue wilh its investigations and 
negotiations with a view to the successful achievement of the 
resettlement of the Naunian people. 

Mr Barnes said that the Trusteeship Agreement for Nauni was 
admiiistered jointly by the Govemments of the United Kingdom, New 
Zealand. and Australia. The Ausmlian Govemment would need to 
consult these Govemments regarding the decision of the Nauruan 
people not to persevere with resettlement. The three Govemments 
would consider the position in the light of their obligations under the 
Tnisteeship Agreement ... ." 

141. In April 1965 Australia announced that, in view of the clear attitude of 
Nauni, the particular resettlement proposais involving Curtis Island should be 
dmpped and resettlement as a serious option lapsed at this point. However, the 
Tnisteeship Council in June 1965 nevertheless endorsed the view of the 1965 
Visiting Mission that the idea of resettlement should not be abandoned, while 
reaffirming the right of the people of Naum to self-government or independence 
(United Nations. Report of Trusteeship Couiicil, General Assenzbly Oficial 
Records. 20th Session, Suppl. No.4 (A16004) para.324). Among the conclusions 
and recommendations of the Council were the following: 

"The Council notes that, as the Administering Authority was unable to 
satisfy fully the Naunians' conditions that they be able to resettle as an 
independent people and that they should have territorial sovereignty in 
their new place of residence, and as the offer of Australian citizenship 
was unacceptable to the Naunians. they decided not to proceed with 
the proposa1 for resettlement on Curtis Island and the Australian 
Govemment has discontinued action on L i s  proposal. 



It funher notes that at the 1965 Canberra Conference the 
representatives of the Naunian people and the Australian Govemment 
agreed that the Administering Authority in coogeration with Naunian 
representatives would actively pursueany proposais that might give 
promise of enabling the Nauruan people to resettle on a basis 
acceptable to them and one which would preserve their national 
identity. 

The Council endorses the view of the 1965 Visiting Mission to Nauru 
that the question of the future of the Naunian people has k e n  closely 
bound up with their search for an alternative homeland and that the 
idea of resettlement should not be abandoned, but that a further effort 
to find a basis of agreement would be desirable." 

Hence, as late as 1965 resettlement was still a solution that had not been entirely 
abandoned by the United ~a t ions .  

Section II: Rehabilitation 

A. THE REHABILITATION INVESTIGATIONS 

1. Tlie CSlRO inquiry 

142. The possibility of regenerating the worked out phosphate lands was raised 
in the post war years by the United Nations. the Administering Authority and the 
Naunians. 

143. The Tnisteeship Council, at its 8th session (1951). recommended that i t  
considered it "advisable that studies of a technical nature should be carried out 
in order to determine the possibility of making use of worked-out phosphate 
land" (United Nations. Report of Trusieeship Council. General Assen~bly 
Ofjicid Records, 61h Session. Suppl. No.4 (A/1856), p.229). Such an inquiry 
was subsequently initiated by the Australian Government in 1953 when it  
commissioned to that end the Commonwealth Scientific and Industrial Research 
Organisation (CSIRO) to report in particular on: 

(a) the area and location of land suitable for agricultural purposes; 

(b) the crop or animal production systems which might be followed to make 
the best use of the land, having regard to the environment and the 



settlement pattern of the island and with due regard to self-sufficiency and 
commeicial farming; 

(c) the physical and economic possibihties of regenerating worked-out 
phosphate land.so as to make it useful for agricultural purposes in the 
.future; and 

(d) recommended research and experimental agricultural pmjects which might 
be undertaken. 

144. The report (Annex 14 to Preliminary Objections) ran to 23 pages and 
encompassed the geography. population, food supplies (past and present), land 
use, climate, soils, problems of increasing the area of land suitable for 
agriculture and possible agricultural systems with special reference to self 
sufficiency. The last two sections contained estimates of hurnan population that 
might be supported and made five recommendations concerning impmvement of 
agriculture. The CSIRO report estimated that, even applying îhe most favourable 
assumptions concerning the contribution of the phosphate lands to agriculture, 
the island could support a population of no more than 3.000 at a somewhat 
primitive level. That is, even if the worked-out land could be put to some form 
of agricultural use, it was doubtful that the island would be able to support 
Nauni's gmwing population in any event. 

145. With regard to rehabilitation of the worked-out phosphate lands. the 
report found as follows: 

"Phosphate has been extracted from about 25 percent of the available 
area, and at the present rate of extraction, the whole area will have 
been worked-over wit'hin the next half century. The authors were 
specifically requested to investigate the possibility of regenerating 
these worked out areas so as to make them useful agricultural lands for 
the future but as a result of îhis examination have formed the opinion 
that the regeneration of this land is a practical impossibility. 

The old German workings (pre World War 1) were inspected most 
wefuiiy. These have now been abandoned for about forty years. lt is 
true that they have now a partial cover of vegetation but this 
vegetation appears to have rooted in small unextracted pockets of 
phosphate, and consist essentially of the same three or four species 
which at present dominate the phosphate lands. There is no sign of any 



appreciable weathering on the exNsed coral pinnacles, as might well 
have k e n  anticipated from the presence of p r o t ~ d i n g  coral on the 
unworked phosphate lands. 

It would be possible to level this worked out land with the aid of 
explosives and heavy crushing equipment, and it would be possible to 
import soil, eg as backloading from the mainland. but there is no 
certainty that the soil would stay on the surface and not be washed 
down into the crushed coral. Even if the plateau were to be resurfaced 
and maintained in this manner, there would stiii be the question of an 
adequate water supply to supplement rainfall. It is believed that any 
such scheme would be fraught with so much uncenainty as to final 
success, and would be so expensive that i t  may be ruled out at  once as 
a practical proposition for the widescale utilisation of these lands. 
(p.12) 

No p&ctical possibility whatsoever is seen of widescale utilisation of 
worked out phosphate lands for agriculture. Although it is possible 
that some better use can be made of these lands than at present there 
wiU always be the limitation imposed by dependence upon an enatic 
rainfall." (p.13) 

146. The report was brought to the attention of the Trusteeship Council and 
was referred to from time to tirne in its proceedings. In 1959160, both orally and 
in writing, the CSIRO confirmed that in its view there had been iio 
developments of any sort which would cause it to alter its 1954 conclusions 
(Annexes 15 and 16 to Preliminary Objections). Dr Phillis, one of the two 
authors of the CSIRO report. said on 1 November 1960 that "he sees no hope of 
regenerating the worked out phosphate land on the Island, and even if the 
phosphate was replaced with soi1 the fact that the Island was subject to vety 
severe drought and that fresh water reserves were very limited (as ascertained 
since 1953) agriculture would not be possible" (Annex 16 to Preliminary 
Objections). This conclusion was transmitted to the Trusteeship Council. 

2 .  BPC estintares 

147. On 5 October 1964 the BPC. in response to a Depanment of Territories' 
request of 14 September 1961, sent a memorandum which covered an estimate 



of the cost of restoring the worked-out areas after the pinnacles had k e n  
levelled by blasting. on the basis of shipping soi1 from the closest proximity to 
the ports where phosphate was presently discharged by ships employed in the 
trade (Annexes 17 and 18 to Preliminary .Objections). The reason for 
approaching the BPC and thus reactivating the subject was that, in announcing 
their rejection of resettlement proposals. the NLGC had requested that their 
worked out phosphate lands should be restored by backfilling with soil from 
Australia. Head Chief Hammer DeRoburt was quoted in the BPC's 
memorandum as saying that it was intended to plant coconuts on the restored 
mined areas with a view to maintaining the gmwing population of Nauni after 
the phosphate deposits were worked-out. 

148. This 1964 study by BPC looked separately at the cost of levelling the 
pimacles and of un~oadin~and transporting soi1 to the area to be reclaimed. It 
envisaged blasting pinnacles at a height one third above their base to rough fill the 
space between and crushing sufficient iiiestone to level and compact the area. It 
estimated this would cost 11,400 pounds per acre or a total of 40 million pounds 
for the total phosphate area, estimated at 3500 acres (1400 hectares). in relation to 
replacement with soi1 the conclusion was that it would be economically 
impossible to replace the whole of the phosphate mined with soi1 from an outside 
source. This would require 90 million tons. which would mean backloading 3.75 
million tons of soil a year for 25 years. The conclusion was that "the cos1 of 
procuring. shipping and landing such a quantity of soil at an estimated 3 pounds 
18 shillings and 2d per ton would be beyond consideration". Nevertheless. it 
estimated the total cost of procuring and shipping soi1 and discharging and 
spreading it over the whole phosphate area at 88 million pounds. Levelling the 
pinnacles would be 40 million pounds. in  total, therefore, for levelling and 
resoilig the whole of the area able to be mined, a sum of 128 million pounds was 
estimated. BPC envisaged that this process would occur over 25 years. In today's 
values. this represents about $A1.8 billion in total. The Naunians were given a 
copy of this letter. 

149. On 14 December 1964 CSlRO advice was also sought on the Naunian 
request (Annex 19 to Preliminary Objections ). On 18 January 1965 it replied 
(Amex 20 to Preliminary Objections): 

'The proposal to level out limestone pinnacles and cover the worked- 
out areas with four feet of imported soi1 is of such high cost that it 



could not possibly be justified on ahy grounds for the likely retum that 
would accrue from such investment. 

With the variable tainfail pattern at Nauru we are very doubtful if 
coconut palms could be grown on areas treated in that way at higher 
altitudes where the mots of the coconut palms could not tap the water 
table. Also, the population that could be supported by coconut planting 
would be very small in relation to the size of the investment. In 
addition there is obviously no point in reclaiming worked-out 
phosphate areas at very high expense until the narrow strip of coastal 
plains surroundhg the island is intensively used for agriculture. 

Because of the variability of the rainfall, the lack of suitable 
underground water for irrigation and the isolated location of Nauru 
Island, we are unable to forese any type of agriculture at a reasonable 
cost that could possibly give the Naunian population a standard of 
living appreciably above the subsistence level. 

The phosphate areas apparently have never b e n  productive lands and 
it appears that vegetation regeneration on worked-out areas is virtually 
nil. Fresh water supplies for domestic and garden use appear to be a 
major problem on the island. A thought that has occurred to us is that 
the mined areas consist of inert coral and phosphate which apparently 
behave in a similar manner to no-fines concrete. Would it be feasible 
and economic to seal some of these areas with bitumen or cement, 
firstly to give catchments for gathering rainfau and secondly to store. 
water for domestic and garden use? If this is feasible the water could 
be initially used for domestic and garden use by the present relatively 
large population and when mining is completed, for small scale 
intensive irrigation for food crop production by Naunians. Importation 
of soi1 of only one foot depth may be worth considering for these 
small, intensively gardened areas. You might consider that this 
suggestion belongs in the crazy field, but we consider it far less crazy 
than the pmposal to resoil the major part of the island. 

If the Nauruans wish to foresee a reasonable standard of living in the . 
future, we do not consider there is any reasonable alternative Io 
resettlement in another location." 



150. The BPC late; commented (letter of 10 Febmary 1965, Annex 23 Io 
Preliminary Objections) that the CSIRO suggestion to seal. worked out 
phosphate land for water catchment purposes appearedimpracticable. 

151. On 20 January 1965 the BPC had, at the réquest of the Depanment of 
Temtones, made an estimate of the cost of shipping soil from Faum. an island 
in the Solomons (Annex 21 to Preliminary Objections). The exercise. which 
BPC stressed was hypothetical. concluded (p.2) that: 

"the goveming factor in freight cost is the rate of discharge at Nauru 
which would have to be carried out with ships gear, that the use of 
medium sized buik carriers might be most favourable and that the cost 
of procuring and shipping soil from an island such as Faum would be 
much the same as from normal discharging ports in Australia and New 
Zealand." 

152. A furiher BPC letter (Annex 25 to Preliinary Objections), dated 2 April 
1965, to the Department of ,~e';ritories on the cost of a pilot project in 
regenerating the worked out phosphate land was discouraging in that it 
concluded that a pilot operation would yield little information in the way of 
establishing cost. It read: 

"Our estimate of 36,570 pounds per acre (see our letter dated 
5 October 1964) was based on a large scale operation fully equipped 
to obtain, receive, load, discharge, land and distribute the soi1 
including the laying of a special set of moorings at Nauru. It assumed 
the availability of suitable soi1 and of course the necessary labour 
force was taken into account. 

In operating a Pilot scheme none of these factors would pertain. 
Assuming that suitable soil could te obtained close to, say, Melbourne 
or Geelong (130,MW) tons would be required for 20 acres) it would 
need to be carted by mad vehicle, dumped on wharf, loaded by grabs 
and discharged at Nauru with makeshift equipment into barges not 
suitable for carrying bulk matenal. Adequate shore discharge facilities 
do not exist at the Island to off load the soil from the barges and ships 
would need to moor at existing berths to the exclusion of ships 
discharging general cargo andlor loading phosphate. Turn around 
would thus be slowed down which would reduce the effective supply 
of phosphate and add to freight costs. 



Not in any respect could existing plant and labour handle such a 
project efficiently. To attempt it on these lines would amount Io 
attacking a mammoth project on a knife and fork basis and the cost 
could be expected to be as much as two or three times more than the 
estimated cost of 36,570 pounds per acre which is based on a 
thomughly plamed and mechanised operation. In such circumstances 
it seems to us that a pilot operation would yield little in the way of 
establishing cost - indeed rinless ways (unknown to us) can be found 
of greatly reducing our present estimates cost will in any case defeat 
the purpose of the exercise." 

Today, this estimate of 36,570 pounds is the equivalent of $A512,000 per 
acre. (There are 2.47 acres to a hectare.) 

3. The Dovey Commirree 

153. By May 1965 the Department of Territories concluded that its own 
investigations had established that the cost of rehabilitation would be so high as 
to be uneconomic and that there were serious doubts about any worthwhile 
results for agriculture due chiefly Io probable loss of soi1 through the porous 
coral base and the erratic rainfall. It also noted that the Monsanto Company in 
the United States had cooperated with the University of Tennessee in recent 
y e m  in experiments on the use of mined phosphate land and that the Company 
had commented that: 

"where the phosphatic rnaterial is right at the surface of the ground 
and practically al1 the soi1 is removed leaving only exposed bare rock 
... This type of mined over land has insufficient soi1 left to relevel and 
the only way of putting this land into its former condition would be to 
move Soil in by tmcks from some other location. This we consider as 
uneconornical and unrealistic as the cost would be more than the 
possible value of the land for agricultural purposes" (Amex G to the 
1965 Record of Negotiations. reproduced in Annex 2, Vo1.3. NM). 

154. On 10 June 1965. Mr Warwick Smith and Head Chief DeRoburt, in 
discussions in Canberra on the future of Nauru, signed a summary of 
conclusions which included the fouowing section on rehabilitation (Annex L to 
the 1965 Record of Discussions. Annex 2, Vo1.3. NM): 



'The Naunian delegation stated that it considered that there was a 
responsibility on the partner govemments to reslore at their cost the 
land that had been mined. since they had had the benefit of the 
phosphate. 'Ihe Australian delegation was "01 able on behalf of the 
partner govemments to take any commitment regardmg responsibility 
for any rehabilitation proposals the objectives and costs of which were 
unknown and the effectiveness of which was uncertain. 

It was agreed to establish at the earliest practicable date an 
independent technical committee of experts to examine the question of 
rehabilitation. the cost to be met by the Administering Authority." 

About the same time the 1965 United Nations Visiting Mission to Nauni 
published ils repon which. while it did not touch on rehabilitation in ils 
conclusions. included (Annex ii) a NLGC memorandum on the rehabilitation of 
worked-out phosphate lands (Amex 12, Vo1.4. NM). 

155. By the end of 1965 the members of the technical committee were 
appointed. 'Ihe individual members were mutually acceptable to the NUjC and 
the Admimistering Authority. They comprised: 

Mr G E Davey Consulting Engineer 
(Chairman) Sydney, NSW 
Prof J N Lewis Prof of Agricultural Economics 

University of New England 
Amidale. NSW 

Mr W F Van Beers Soi1 and Land Classification Oficer, 
FAO. ROME 

156. The Cornmittee's terms of reference, as set out in the repori. were to 
examine: 

"(i) whether it would be technically feasible to refill the mined 
phosphate areas with suitable soi1 andior other materials from 
extemal sources or to take other steps in order to render them 
usable for habitation purposes and/or cultivation of any kind; 

(ii) effective and reasonable ways of undertaking such restoration, 
including possible sources of material suitable for refiiiing; 



(iii) estimated costs of any practicable methods of achieving 
restoration in any effective degree. 

n i e  terms of reference also instructed the Committee, assuming it 
appeared to be feasible to achieve restoration along the lines referred 
to in the pamgraph above, to: 

(i) investigate the water resources of Nauni; 

(ii) examine fully the possibility of growing in the areas to be restored, 
trees, vegetables and other plants of a utilitarian kind, having regard both to 
what was done in this way in the past and what might be most useful to the 
Naunian people in the future." 

157. The Committee's 68 page report (reproduced as Amex 3, Vo1.3. NM) 
was submitted in June 1966 t o  the Australian Govemment and the NLGC. It 
comprised 10 sections and 7 appendices and was the result of submissions and 
consultations with the NL.GC, the Australian Govemment, BPC and others as 
weii as a 10 &y visit to Nauru. The fiist conclusion (Section 2) was as follows: 

"(i) that while it would be technically feasible (within the narrow 
defmitionof that expression) to refill the mined phosphate areas 
of Nauru with suitable soi1 andlor other materials from external 
sources. the very many practical considerations involved rule out 
such an undertaking as impracticable;" 

158. The Davey report pmvided information on "technically feasible methods 
of treating worked areas. the costs and benefits of alternative treatments and the 
implications ofhuch actions" (p.8). It sought to "outline a set of measures for the 
treatment of worked-out phosphate areas which would be reasonable in terms of 
the costs involved and the contributions which would be made towards a sound 
and flourishing economy". (p.8) 

159. Section seven of the report contained an examination of the Nauruan 
economy after exhaustion of the phosphate. It pointed to the ability of Nauni to 
sustain a high per capita income based on income retum from phosphate 
royalties. 

160. Section eight examined possibilities for treatment of mined areas. It 
considered five alternative land treatments, recognising that the end use desired 
and costs would largely determine the choice of alternatives. It ruled out 



complete refiiiiig by imported soi1 as not a ptacticable alternative. It examined 
leveUing of pimacles and resoiling part or al1 of the worked-out areas using 
local and imported soil. Appendix III to the report gave detailed cost estimates. 
Dependig on the soi1 depth, costs of fmm$94-240 million were estimated for 
IeveUig and resoiling (p.53 of report). This is equivalent to $A658 million to 
1.68 billion today. The Committee pointed, however, to problems caused by the 
dope of the land which would require special anti-emsion measures. 

161. The Cornmittee examined two particular projects: constmction of a new 
airstrip and construction of a water catchment and storage. If the two projects 
were carried out together their cost would be respectively $A8 million and 
$A18 million. This is equivaient to $A56 million and $A126 million today. 

162. F i l y ,  the Committee examined revegetation of exposed pimacle areas. 
This would involve accelerating revegetation artificially such as by hand 
planting. However. an accurate assessment of benefits could only be obtained 
after experimental work. 

163. Having exarnined possible options, the Committee considered likely 
benefits. It considered that "direct benefits (from resoiling) in the form of 
additional agricultural production would be relatively very small" (p.37). It 
concluded: 

"the direct agricultural and residential benefits from resoiling the 
worked out phosphate areas would be small in relation to the costs 
involved. No future land use would offset more than a fraction of the 
capital costs of resoiling land with importcd soil. It would therefore be 
unreasonable to incur expenditures of the magnitude involved in 
resoiling the whole of the phosphate lands unless extremely high 
values were placed on the achievement of intangible objectives ... The 
Committee concludes, therefore. that even if resoiling of the whole of 
the worked-out areas with irnported soi1 were technically feasible ... i t  
would not make a contribution to economic and social life on Naum 
cornmensurate with the costs involved" (p.39). 

164. The Committee considered it would be possible to use the thin cover of 
soi1 on the remaining undeveloped phosphate lands as part of landscaping 
associated with levelling 600-700 acres for residential use (p.40). And levelling 
without any resoiling of the remaining area could be undertaken at a cost of 
$10.8 million (p.41). This is equivaient to $A70 million today. 



165. Its conclusions were that a number of facilities could te constnicted, at a 
total cost of $A31 million (today. $A217 million), which would pmvide a basis 
for the useful development of the island. These included a water supply. airport. 
treatment of some 500 acres so that the land would be available for public 
purposes and minor revegetation of the remaining area. It also recommended 
that steps be taken as soon as possible to plan the land use of the island 
completely. 

4. Receplion of the Davey report 

166. On 20 June 1966, discussions were held between the Partner 
Govemments and the Naunians about the future of the phosphate industry. 
Whatever prospects existed for accepting and implementing the conclusions of 
the Davey Report were destroyed by the Naunians themselves. Head Chief 
DeRobun submitted a 20 page statement on the Davey Committee's report 
which commended certain parts, and condemned those parts which did not 
support the Naunian case on rehabilitation (Annex 11 to the 1966 Record of 
Negotiations. reproduced in Annex 4. Vo1.3, NM). The latter approach 
predominated, with such section headings as "Signs of undue bias in the 
Committee's report", "Assertions unsupported by the report" and "Factual 
inaccuracies in the Report". Among the 17 conclusions were that the Committee 
had: 

- confirmed the judgment of the NLGC that it was "technically feasible to 
refiii mined phosphate areas with suitable soi1 anaor other materials from 
extemal sources". 

- confirmed that given a water supply and improved communications the 
Nauruans would enjoy a very satisfactory level of living on the island. 

- gone beyond its terms of reference when it presumed to pronounce that 
complete re-soiling was technically feasible but "impracticable". 

- commended the proposal to build an airstrip designed as a catchment area 
for water. 

- made a serious error of judgment in considering only the facilities needed 
to support a population of 10.000 by the turn of the century. 

167. On 28 June 1966 Mr Warwick Smith replied in a joint delegation 
statement (Annex 16 10 the 1966 Record of Negotiations, reproduced in 



Amex 4, Vo1.3, NM). He stressed that the Partner Govemments had not yet 
considered in detail either the Davey Committee- report or the Nauruan 
statement. 'Ihe Committee's report, he said, followed two offers of resettlement. 
both declined by the NLGC. He then traver&d parts of the Nauruan comments, 
deprecated attacks on the Committee's integrity and proposed a joint detailed 
examination. 

168. On 1 July 1966 Head Chief DeRoburt and Mr Warwick Smith signed 
another a b e d  minute which contained a lengthy paragraph on the relationship 
of rehabilitation and resettlement costs to financial arrangements for the 
phosphate industry (Annex 19 to the 1966 Record of Negotiations. reproduced 
in Annex 4, Vo1.3. NM). Nauni linked the issue of rehabilitation to future 
financial arrangements. The statement read: 

' n i e  Nauruan view was that rehabilitation of Nauru was a matter of 
primary concem for the Naunian people. They indicated that they 
were pursuing the rehabilitation proposals in the absence of any 
acceptable proposal for resettlement. Thev said that thev should 
receive the full financial benefit from the ohosohate industrv so that 
t h a .  
'Ihe Joint Delegation explained that the tenefits to be received by the 
Naunian community from the proposed phosphate arrangement would, 
it was envisaged, be adequate to provide for the present and long-term 
security of the Nauruan community including an adequate continuing 
income when the phosphate has k e n  exhausted and when the costs of 
any resettlement or rehabilitation have been met. 'Ihe Joint Delegation 
said they would be prepared to consider that, withii the framework of 
a long-term agreement, arrangements be made for an agreed payment 
into the long-term investment fund, from which the costs or part of the 
costs of rehabilitation could te met. It was agreed that the report of the 
Committee on Rehabilitation should be examined by the Working 
Party" (emphasis added). 

169. The Working Party was chaired by Mr C E Reseigh, a senior officer of 
the Australian Department of Territories, and included two Naunians and their 
financial adviser. lts report (Annex 7 to Preliminary Objections) noted that 
agreement could not be reached regarding consideration of the Davey 
Committee findings. Head Chief DeRoburt criticised the failure of the 
Department of Territories to present a detailed critique of the Davey report 



similar to the Naunian critique, repeated the Naunian view that rehabilitation 
was the responsibility of the Partner Govemments and said how they financed 
that responsibility was up to them. Mr Reseigh emphasised (para.15) that the 
Australian Govemment was not saying that it didnot take any responsibility for 
meeting the cost of rehabilitation, but that it would do this by ensuring that the 
payments to the Nauruans would be sufficiently generous to enable al1 
expenditure necessary for the long term welfare of the Naunians. including 
rehabilitation if they decide upon it. to be met. He suggested that it would be of 
use to look carefully at the Davey report to determine what rehabilitation. if any, 
seemed sensible and proper to undertake. It would also be useful to know what 
the order of magnitude of the cost of such a rehabilitation program would be. 
Head Chief DeRoburt replied (para.16) that, as there was no acknowledgment of 
the Partner Govemments' responsibility, he could not see that any advantage 
would be served by the Working Party discussing the report. So. once again, the 
Naumans elhinated any prospect of progress along the lines suggested by the 
Davey Committee. 

170. On 18 April 1967 the report of the Working Party was discussed in 
formal negotiations between the Partner Govemments and the Naunians (SR5, 
pp.85-89. Record of the 1967 Negotiations, Amex 5, Vo1.3, NM). It covered, 
inter alia, the preparation of a price indicator, profitsharing in mineral 
extracting. rehabilitation and the Long Term Investment Fund. On rehabilitation, 
Mr Warwick Smith repeated that the Partner Govemments considered that 
decisions on what action should be taken on rehabilitation was wholly a matter 
for the Naumans. Thereafter there is no mention in the forma1 negotiations with 
the Naunians of the Davey report although exchanges on the principle of 
rehabilitation and responsibility coniinued for another month. 

B. UNITED NATIONS ATIlTUDE TO REHABILITATION 

171. As resettlement receded as a possibility. attention tumed within the 
United Nations to rehabilitation. But, as the various studies referred to in the 
previous section indicate, rehabilitation was no1 without problems. In 1964 the 
Special Representative explained. in answer to questions from Liberia, why it 
was not feasible: 

"it would be extremely difficult and expensive to reclaim the land 
from which the phosphate had k e n  taken. The phosphate deposits 



occurred in plateaux around very hard limestone pimacles and 
reached to a depth of twenty to thiny feet. The pimacles occumd at 
intervals of about three or four yards, and theirdiameter at the base 
was ten or twelve feet. In order to recove,r the land, it would be 
necessary to blast down the pinnacles one by one, cnish the rock and 
cover it with a sufficiently thick layer of fertile soi1 imported from 
Australja. But even if that were done two insuperable difficulties 
would remain. First. the ground on Nauru was very porous. When 
there was any rain, whatever the amount, the water passed quickly 
through the layers of earth and was held only by the pressure of the 
salt water, whose density was greater. The extreme porosity meant 
that the land would be arid. Even if certain crops could be grown, cash 
crops would be out of the question. Secondly, the island was remote 
from any possible market and could be worked only on a basis of 
subsistence agriculture. That was not what the Naunians wanted. It 
was probably for that reason that the people of the island had stated 
that they would be compelled to fiid a new home in order to survive 
as a people" (United Nations, Trusteesllip Courtcil Oficial Records, 
3 ls t  Session, Doc.T/SR. 1236). 

172. The 1965 Visiting Mission noted the views of the 1962 Mission on 
rehabilitation. That Mission had concluded that: 

"settlement ... in a ricw home is unavoidable ... [Nlo one who has seen 
the wasteland of coral pimacles can believe that cultivable land could 
be established over the top of it except at prohibitive expense. Even a 
layman can see that, and it is to be noted that the suggestion for 
rehabilitation of the land has never come from anyone who has visited 
the island" (United Nations, Trusteesllip Council Oficial Records, 
29th Session, Suppl. No.2, para 65; reproduced in Amex I I ,  Vo1.4, 
NM). 

173. The 1965 Mission notcd the enormous expense and difficulties said to be 
involved but. not being experts. declined to make any recommendatjon. 
Appended to the report. however. were memoranda submitted by the NLGC. 
Also reproduced was a statement of the BPC with estimated cost of 
rehabilitation (United Nations, Trusteeship Council Official Records. 32nd 
Session, Suppl. No.2. reproduced in Amex 12, Vo1.4, NM). 



174. In discussion in the Tnisteeship Council in June 1965, the Special 
Representative indicated that an expertcommittee would be established to make 
a fulI scale investigation. This proposal had arisen out of negotiations with 
Nauru the same month and resulted in appointment of the Davey Committee. A 
USSR diaft resolution (TL.1098) inviting the Administering Authority. inter 
alio, to restore the ground cover of the island was defeated in the Tmsteeship 
Council (United Nations, Trusteeship Council Officia1 Records. 32nd Session, 
Doc.T/SR 1269). 

175. In the Fourth Committee in 1965, rehabilitation was again raised. The 
Liberian representative introduced a draft resolution on behalf of the AfroIAsian 
group, claiming that the Naunians were already capable of full self-government 
and independence, which should be granted to them. Fuither, Australia should 
restore the island by retuming soi1 in phosphate vessels which now amved in 
Nauni empty and that,pe cost of so doing would be 12 million pounds (today. 
$A84 million) (United Nations, General Assembly Officia1 Records. 
20th Session, Fourtli Committee. Doc.A/C.4/SR.1591). Mr McCarthy, the 
Australian representative. replied by saying that the draft resolution did not 
reflect the true circumstances, and that it was only by exploiting the phosphates 
that the Naunians could live so well (United Nations. GeneralAssembly Oficial 
Records, 20111 Session, Fourih Coninzittee. Doc.NC.4/SR.1593). 

176. Subject to some amendments, the Afro-Asian resolution was adopted in 
the Committee by 61-0-19.11 requested that the Administenng Authonty fix the 
earliest possible date. but not later than 31 January 1968, for Naunian 
independence and "that immediate steps be taken by the Administering 
Authonty towards restonng the island of Nauni for habitation by the Naunian 
people as a sovereign nation" (United Nations. General Assembly oficial 
Records, 20111 Session. Fourth Committee, Doc.NC.4lL.825). (The matter of the 
habitability of the island is discussed funher in Part II, Chapter 3.) On 
21 December 1965 resolution 21 1 l(XX) was adopted in plenary by 84-0-25 
(Australia. NZ, UK, US, other Westem and Latin Amefican States). 

177. In July 1966 the Trusteeship Council was infonned thatthe Davey .port 
had k e n  received by Australia the previous month and it was now being 
examined. It would be made available to the Council. Head Chief DeRoburt also 
addressed the meeting. n i e  text of his statement is set out at paragraph 186 of 



the Naunian Memorial. It asserted that the Administering Authority should bear 
responsibility for rehabilitation of one third of the island. 

178. In its report the Council made specific mention of rehabilitation. The 
conclusions on this point read as foUows: 

' n i e  Council recalls that the General Assembly, by its resolution 21 11 
( X X j .  requested that immediate steps be taken by the Administering 
Authority towards restoring the island of Nauru for habitation by the 
Nauruan people as a sovereign nation and notes that an investigation 
into the feasibility of restoring the worked out land has k e n  carried 
out by a Committee of Experts, including a representative of FAO; 
appointed by the Administering Authority. 

7he Council notes the statement of the representative of the people of 
Naum that the responsibility for rehabilitating the island, in so far as it 
is the ~ d m i n i s t e r i n ~  Authority's, remains with the Administering 
Authority. If it should tum out that Nauru gels its own independence 
in January 1968, from then on the responsibility will be ours. A rough 
assessment of the portions of responsibility for this rehabilitation 
exercise then is this: one third is the responsibility of the 
Administering Authority and two thirds is the responsibility of the 
Naunian people. 

The Council recalls that at its thirty second session the Special 
Representative gave the Council some details which outlined the 
magnitude and cost of replenishment of the worked out phosphate 
land. It is also noted that the 1962 Visiting Mission remarked that no 
one who had seen the wasteland pinnacles could believe that cultivable 
land could be established thereon except at prohibitive expense. 

The Council requests the Administering Authority to make the report 
of the Comminee of Experts on the Rehabilitation of the worked out 
mining land available to its members as soon as possible and 
recommends that it be studied as soon as possible during the course of 
conversations between the Administering Authority and the delegates 
of the people of Nauni. 



The Council recalls resolution 1803(XVII) concerning permanent 
sovereignty over natural resources and invites the attention of the 
Administering Authority to its provisions. 

The Council notes the statemcnt of the Administering Authority that 
the discussions between the joint delegation and the Naunian 
delegation in Canberra wiU continue to be infused by what the Head 
Chief called 'a spirit of understanding' and a positive, most heartening 
and most encouraging 'response and attitude'." (United Nations, 
Report of Trusteeship Council, General Assembly Oflcial Records, 
21st Session, Suppl. No.4 (N6304) Part II, para.408.) 

179. The Council in this recommendation also noted that further joint 
discussions were to be held to deal with the question of rehabilitation and the 
future operation of the phosphate industry. The Council hoped that these 
discussions would resolve both problems: 

"lt believes that every effort will be made to adopt a solution in 
confomity with the rights and interests of the Nauruan people." 
(para.408) 

180. Liberia had unsuccessfully sought to include in the report of the 
Trusteeship Council a statement to the effect that "if the Committee of Experts 
considers rehabilitation is feasible, Council recommends that the Administering 
Authority should take immediate steps towards restoring Nauru" (see United 
Nations, Report of Trusteesliip Council, General Assembly Oflcial Records, 
2Ist Session, Suppl. No.4 (A16304) para.426). A further Likrian atternpt to get 
a similar resolution adopted by the Tmsteeship Council in July 1966 also failed 
(United Nations, Trusteeship Council Officia1 Records, 33rd Session, 
Doc.T/SR. 1296). 

181. It is clear that the Council was fully aware of the Nauruan claims during 
the negotiations on the future of the phosphate industry. including their claims 
as to responsibility for rehabilitation. These were set out in the preamble to the 
conclusions and recommendations of the Council. The questioii of rehabilitation 
was seen as part of the overall negotiations on the future of the phosphate 
industry. There is no suggestion that rehabilitation was a prerequisite to 
independencc or that failure to rchabilitate would involve a breach of a 
trusteeship obligation. The sole concern was that the overall settlement secure 
Nauruan rights and knefits as a whole. 



182. ï h e  Fourth Committee again considered Nauni in December 1966 at the 
21st General Assembly. The Australian Representative referred (1663th 
meeting. 9 December 1966) to the various plans for the future of the Nauruan 
people including resettlement and the Davey report whilst the Liberian 
representative (Miss Brooks) took issue with several of the Tmsteeship 
Council's conclusions. Miss Brooks raised again the question of ownership of 
the phosphate. independence by 31 January 1968 and her confidence that the 
Administering Authority would contribute to restoring the worked-out 
phosphate lands (United Nations, General Assembly Official Records. 21st 
Session, Fourtfi Committee, Doc.A/C.4/SR.1663.) A Liberian resolution 
(Doc.A/C.4/L.851) was intmduced which had three main recommendations: 

- that Australia fix the earliest possible date. not later than 31 January 1968, 
for Naunian independence; 

- that the Administering Authority transfer control over operation of the 
phosphate industry to the Naunian people; 

- that the Administering Authority take immediate steps, irrespective of the 
costs involved. towards restoring Nauru to habitation by the Nauruan 
people as a sovereign nation. 

183. The original resolution (Doc.AIC.4lL.851) had confined its 
recommendation on rehabilitation to a situation "should the Committee of 
Experts consider that rehabilitation of the worked-out land is feasible". These 
words were however deleted in a Corrigendum - A/C.4iL.851/Corr 1. This 
resolution was adopted in Committee by a vote 58-3-13 and on 20 December 
1966 in plenary by a vote 85-2 (Australia, UK) - 27 (NZ). For text of resolution 
2226(XXI), see Annex 16, Volume 4. NM. 

184. The Australian representative, speaking in explanation of his vote in the 
Fourth Committee said that it was "not correct to say that the phosphate 
operations had spoiled previously fertile land. for the land was rock and could 
not be used for agricultural purposes". Given that the negotiations were deferred 
until 1967 at the request of the Naunian leaders. he regretted that the Committee 
had adopted such a resolution at that time. 

185. The delegate of China also said that since Nauni had not responded to the 
Davey Committee: 



"he did not consider that any recommendation should have been made 
on the question of the rehabilitation of the worked-out land." 

The amended resolution was adopted by the Fou& Committee on 15 December 
1966 (United Nations, General Assenlbly Oficial Records, 21st Session. Fourrli 
Cornmittee, Doc.A/C.4/SR.1672.) 

4. Trusteeship Council. 1967 

186. The 34th session of the Tmsteeship Council (29 May - 30 June 1967) 
again examined Nauru. It was attended by Mr Reseigh as Special Representative 
and Head Chief DeRoburt. The issue of the future of the island was considered 
at some length in the Trusteeship Council. Mr Reseigh mentioned, in the course 
of an account of conditions in the Territory, the 1966 Davey report on 
rehabilitation: 

"the Administering Authority considered that the Committee had 
made a painstaking review of the problcm which made a valuable 
contribution to the solution of the probleni, but the final decision 
rested with the Nauruan people. The new financial arrangements 
which had been made for the phosphate industry should enable the 
Nauruan people to take the necessary measures for their future" 
(United Nations. Trusieesfiip Council Oficiul Records. 34tfi Session, 
Doc.TISR.1313). 

He also described the phosphate agreement reached on 15 June and the political 
discussions which had commenced in Australia following conclusion of the 
negotiations on phosphate. The latter would be contiiiued after the Trusteeship 
Council session. 

187. ~ e a d  Chief DeRobun felt the only important point on which thcre was 
real disagreement was the question of the rehabilitation of the worked-out 
mining lands. The Nauruans believed that the Partner Govemments should 
accept responsibility for rehabilitating land worked before 1 July 1967, while 
the Nauruans would accept respoiisibility for land worked after that date, thus 
assuming two-thirds of the responsibility. (United Nations, Trusteeslrip Council 
Oficial Records. 34111 Session Doc.T/SR. 13 13.) 

188. In answer to questions and in the genenl debate Mr Rcseigh repeaied the 
Partner Governments' view on rehabilitation. n i e  lengthy statement bears 
careful study. He said: 



"The basic position of the Administering Authority regarding the 
restoration of worked-out land was, firstiy, that there must be adequate 
resources to provide for the future of the Naunian people, and. 
secondly, that the Naunian people themselvqs should decide what was 
to be done. Taking up the second point, he recalled that various 
proposais had been made for the resettlement of the Naunians, but that 
they had not k e n  found acceptable by the Naunian representatives. 
The Naunians had decided that they wished to remain on the island. It 
was possible, however. that a future Naunian Govemment or 
individual Naunians would subsequently decide in favour of 
resettlement elsewhere. The choice must therefore be left open and the 
choice as to whether resources were to be utilized for rehabilitating 
worked-out areas or securing the future in other ways should also be 
left to the Naunians. 

With regard to measures to be taken for the treatment of worked-out 
areas, the matter had been considered by a Committee of Experts. The 
experts were people with high qualifications and the Nauruan 
representatives had approved their appointment. The Chairman had 
been one of the best qualified engineers in Australia, nominated by the 
appropriate professional body in Australia, and other members had 
been a professor of agricultural economics. and a soi1 expert of 
Belgian nationality nominated by the Food and Agriculture 
Organization. None of the members had been employees of or 
connected with the Australian govemment service. He was sorry that 
the Naunian representatives had reflected on the objectivity of the 
experts. But in any case. it would not have been proper for the 
Administering Authority to act unilaterally on the basis of the report. 

As Io when the steps required sliould be taken, it would seem to him 
wise to leave open the maximum options regarding the use of 
available resources. If mined land was not needed and might not be 
needed for decades. it would seem better, rather tlian devoting 
resources to its rehabilitation immediately, to lay those resources aside 
at interest and undertake the treatment of the land as needs developed. 

With regard to the use of resources, it seemed to him quite unrealistic to 
consider the question of treatment of worked-out land without considering 
the benefits of alternative uses of the resources, such as investment at 



interest or investment in Naunian enterprises needing capital. The concem 
of the Administering Authority in the discussions which had just been 
completed had been that the resources available-to the Naunian community 
should be adequate. In considering that mat!er, there were many questions 
which had to be taken into account, including the continuing needs of the 
Naunians when the phosphates were exhausted and income from their 
extraction ceased. Al1 those aspects had been considered as carefully as 
possible by the Administering Authority in the setdement made. Under the 
agreement reached, payments 10 or for the Naunians would amount to the 
equivalent of about $US21 million during the coming financial year. ï h e  
Naunians had a number of needs that they would wish to meet, iiicluding 
payments to the long-term investment fund which was designed to secure 
an income for the Naunians after the phosphates were exhausted. 
Nevertheless, the sum represented about $US40,MH) for each family over 
and above its eamings. The Administering Authority had placed before the 
N ~ U N  Local Government Council a suggestion regarding the gradua1 
levelling of the island and its covering with soi1 where necessary. It was 
estimated that the cost would te some $US2 million per annum. If the 
Naunian community continued to contribute to the long-term fund at the 
present rate. and if the price-cost relationship remained as at present, the 
fund would total about $US400 million by the time the phosphates were 
exhausted. It would thus receive an annual income from investments of 
about $US24 million per annum. The Administering Authority believed 
that that settlement would give the Nauruan people a reasonable 
opportunity to safeguard their future, whether on Nauni or elsewhere." 
(United Nations, Trusteeskip Council Oficial Records, 34111 Session. 
Doc.TISR.13 14.) 

189. Mr DeRoburt was questioned by the representative of the United Siates 
on a number of issues. The following records some of that exchange. 

"Mr McHcnry (United Siatcs of America) asked whether Nauruaiis 
lived on the unworked phosphate lands or farmed them. Mr DeRoburt 
(Adviser to the Special Representative) replied that previously the 
Naunian population had lived exclusively off what they could pick or 
fish and that the trees growing on the phosphate plateau had provided' 
them with material to build their homes. However, since the deposits 
had begun to be worked and the population had derived benefits from 



them, the Naunians no longer lived on the phosphate lands or fatmed 
them ... 
Mr McHenry (United States of America) said it was recognised that 
the Naunians wanted to stay on their island, éspecially in view of the 
difficulties of settiing elsewhere. However. the Naumans might for 
some reason be obliged to change their minds one day. He asked 

' 

whether, that k i n g  so. it was wise at the present time to embark on the 
rehabilitation of all the worked-out lands and whether it would not be 
preferable to do as other countries had done and foilow a more 
conservative mining process. 

Mr DeRoburt (Adviser to the Special Representative) said that the 
question had been raised on several occasions by the representatives of 
the Partner Govemments. The Nauni Local Govemment Council had 
considered the matter at length and its reply was to be found in the 
documents which had been circulated to the members of the 
Tnisteeship Council. There were several ways of canying out the 
rehabilitation program but the point was that whatever was done 
would be costly. The Nauru Local Govemrnent Council would have to 
take care not to squander the profits i t  would derive from the 
phosphate industry - its only source of incorne - if it was not 10 be in 
difficulty when the time came to rehabilitate the lands." 

190. The delegate for France also said: 

"Sound management of the capital that would accumulate before the 
phosphate deposits were exhausted should enable the Nauruan 
community to live comfortably on Nauni or, if it so decided, 
elsewhere. His delegation welcomed Head Chief DeRoburt's 
statement that the Naunian leaders were endeavouring to create work 
that could at least panially replace phosphate extraction. It regretted, 
however, that agreement had not yet been possible on the question of 
rehabilitating the worked-out land. Nevertheless, the situation was 
generally satisfactory, and his delegation was sure that the Territory 
would take its final decision on its future in total freedom and in 
complete conformity with its aspirations." 

191. The United States said: 



"His delegation believed that the dominant influence of the phosphate 
industry on al1 aspects of NauniYs future should be the subject of 
careful and urgent consideration, and it had therefore b e n  encouraged 
to leam from the Head Chief that attention,was being given to the 
possibility of diversifying the Nauruan economy. However, 
consideration should also be given to certain variables in that 
economy; for scientific progress, which could help to solve the 
Naunian water supply problem, could also reduce the need for 
phosphate. It was difficult. therefore, to predict with certainty whether 
future generations of Naumans would wish to remain on the island, as 
the present generation did. m a t  problem inevitably affected the 
question who should rehabilitate the worked-out land, and more 
particularly whether, when and at what rate rehabilitation should be 
carried out. His delegation therefore hoped that the representatives of 
the Naunian people would consider those questions carefully, both 
before and after the expected political changes in the Territory." 
(United Nations. Trusfeeslrip Council OfjiciaI Records, 34th Session, 
Doc.TlSR.1316.) 

192. Mr Reseigh, in his closing statement on 23 June 1967 regretted that 
agreement had not k e n  arrived at on the treatment of the worked-out lands. He 
gave details of a plan under which $A12 million per annum (today, 
$A84 million) would be paid into a special fund to meet the costs of a new 
airport and living space until the whole of the mining area had k e n  treated. He 
said that the responsibility of the Partner Govemments was to see that the 
financial resources would be available so that the h'iaunians could give effect to 
their decisions conceming their own future and affirmed that the Partner 
Governments could not have been more generous in their financial 
arrangements. For example. they were selling the assets of the BPC at historic 
rather than commercial cost and it had k e n  decided to give the Naumans 100% 
of the net proceeds of the phosphate at fair value, although the practice of 
sharing net profits in most other similar enterprises was 50150. He added that the 
agreed arrangements had taken into account the extractive nature of the industry 
and the small size of the island. (United Nations, Trusfeesliip Council Officia1 
Records. 34111 Session, Doc.T/SR. 1317.) 

193. At the 1320th meeting of the Tnisteeship Council, a Liberian resolution 
(TIL.1132) that recommended that Nauni become an independent republic by 
31 January 1968; that the conclusion of a treaty of friendship should not be a 



precondition to independence; and that'the Administering Authority should take 
immediate steps to restore the island for habitation. was defeated 2(Liberia, 
USSR)-5-1 (China) (United Nations. Trusteeship Courtcil Oficial Records, 
34th Session, Doc.TISR.1320). 

194. The Chapter of the 1967 report of the Trusteeship Council on Nauru is set 
out in Amcx 28 to the Preliminary Objections. The Council in its report noted 
the proposals for the future of Nauru that had been put fonvard in discussions 
between the Partner Govemments and Nauruan representatives. This led the 
Council to: 

"note(s) with satisfaction îhat the 1967 Canberra discussions were 
held in a favourable atmosphere. The Council, however, regrets that 
the parties were unable to complete their discussions due to lack of 
time but notes that they undertook to study the various proposals and 
to resume discussions at an early date. The Council is confident that 
these discussions will take place in the same spirit of cooperation and 
expresses earnest hope that agreement will be reached to the 
satisfaction of both parties. The Council is gratified to note that the 
Administering Authority has expressed ils sympithetic attitude in 
connexion with the Naunians wish to realise their political ambitions 
by 31 January 1968." (United Nations, Report of Trusteeship Council, 
General Assembly Oficial Records, 22nd Session, Suppl. 4 (Al6704). 
Part II, para.322.) 

195. In relation to rehabilitation. this was considered under the general 
heading of economic advancement. The Council rehearsed at length the 
previous consideration of this matter by the Council and the views of the 
relevant Parties. The views of the Partner Govemments and of Nauru were set 
out at length: (See United Nations, Report of Trusteesliip Council, General 
Assenibly Officia1 Records, 22nd Session. Suppl. No.4 (A16704)'Part II, 
paras.378-390). It is useful to set out the full text of the conclusion reached by 
the Council in relation to the phosphate settlement: 

"The Council. recalling its belief that every effort will be made to 
adopt a solution to the phosphate question in conformity with the 
rights and interests of the Nauruan people. notes with satisfaction that 
an agreement was reached in Canberra in 1967 between the Nauruans 
and the Administering Authority. whereby the ownership. control and 
management of the phosphate industry will be transferred to the 



Naunians by 1 July 1970. The Cotuicil further notes wiih satisfaction 
thai transitional arrangements provide for a substantial increase in 
phosphate royalties and for the increased participation of the Naunians 
in the operation of the industry. 

The Council notes that the Administe~g Authority has distributed the 
report of the Committee of Experts on the rehabilitation of the 
worked-out land in accordance with the Council's recommendation at 
the thirty-third session. 

The Council also notes that the report of the Committee of Experts 
concluded. inter alia. that 'while it would be technically feasible 
(within the narrow definition of that expression) to refill the mined 
phosphate areas of Nauni with suitable soi1 ancilor other materials 
from external sources, the very many practical considerations involved 
nile out such an undertaking as impracticable'. At the same time the 
report provides alternative means of treating the mined land. The 
Council further notes that the Naunians have voiced strong 
reservations to this report and, inter alia, stated that the Nauni Local 
Govemment Council believes that the land already worked should be 
restored by the Administering Authority to its original condition. The 
Council notes further the statement of the Administering Authority 
that the financial arrangements agreed upon with respect to phosphate 
took into consideration al1 future needs of the Naunian people. 
including possible rehabilitation of land already worked. 

The Council, regretting ihat differences continue to exist on the 
question of rehabilitation, expresses eamest hope that it will be 
possible~to find a solution to the satisfaction of both parties." 
(para.403) 

5.  Special Session, Trusteeslrip Council, Noventber 1967 

196. A special session of the Tnisteeship Council, to terminate the 1947 
Agreement for Nauni. was held on 22 November 1967. Head Chief DeRoburt, 
assisted by Professor Davidson, represented Nauru. The records of the meeting 
of the T~steeship  Council meeting are reproduced in Amex 29 to Preliminary 
Objections. 



197. Head Chief DeRoburt's speech on 22 November 1967 was generous in its 
praise of Australia and the other Panner Govemments. 

"Australia had administered the island o f  Nauni for almost half a 
century. About two generations of Naunians had taken five decades to 
arrive at their present situation. Fifty years was not an unduly short 
period for a homogeneous group of a few thousand people with a 
singk culture and heritage. one language and one religion, to leam to 
manage their own affairs. Australian tutelage of those people, which it 
also exercised also on behalf of the other two partner Govemments of 
New Zealand and the United Kingdom, had k e n  effective. Those 
govemmemts could be proud of their achievements on Nauni and he 
wished to thank them, on behalf of the people of Nauni, for the many 
benefits received." 

198. Towards the end of the speech. Head Chief DeRoburt raised 
rehabilitation: 

'There was one subject, however. on which there was still a difference 
of opinion - responsibility for the rehabilitation of phosphate lands. 
The Naunian people fully accepted responsibility in respect of land 
mined subsequently to 1 July 1967, since under the new agreement 
they were receiving the net proceeds of the sale of phosphate. Prior to 
that date. however. they had not received the net proceeds and it was 
therefore their contention that the three Govemments should bear 
responsibility for the rehabilitation of land mined prior to 1 July 1967. 
That was not an issue relevant to the termination of the Tmsteeship 
Agreement, nor did the Naunians wish to make it  a matter for United 
Nations discussion. He merely wished to place on record that the 
Naunian Govemment would continue to seek what was, in the opinion 
of the Naunian people. a just settlement of their claims." (United 
Nations, TrusteesIril> Council Oficial Records, 1311~ Special Session, 
Doc.TISR.1323; reproduced in A M ~ X  29 to Preliminary Objections.) 

199. At the conclusion of the session the Council uiianimously adopted 
resolution 2149 (S-XIII) oii 22 November 1967 which recommended "that the 
General Assembly at its twenty-second session resolve, in agreement with the 
Administering Authority. that the Tnisteeship Agreement for the Territory of 
Nauru approved by the General Assembty on 1 November 1947 shall cease to k 



in force upon the accession of Nauru to independence on 31 January 1968" (text 
in Annex 19, Vo1.4. NM). 

6. ~ n i t e d  ~ a t i o n s  General Assembly, December 1967 

200. In 1967 the Fourth Committee had to consider not just the normal annual 
report of the Trusteeship Council on Nauru but also the outcome of the Special 
Session of the Council in November 1967. recommending independence for 
Nauru. The Summary Records are reproduced in Annex 30 to the Preliminary 
Objections. Mr K H Rogers of the Australian delegation made a comprehensive 
statement on 6 December 1967 on the history of Nauru and its administration 
under the Mandate and Trusteeship, its economy, social conditions and the 
recently concluded phosphate and political settlements (United Nations, General 
Assembly,  Officia1 Records,  22nd Session, Fourth Commit tee ,  
Doc.A/C.4/SR.1739: Annex 30 to Preliminary Objections; full text reproduced 
in Annex 31 to the Preliminary Objections). He also observed in passing that 
"the Nauruans had enjoyed an enviable prosperity. The per caoita income a! 
30 June 1966 had k e n  over $US1,800, higher than the per caoitq income of 
Australia and one of the highest in the world". On the phosphate industry he 
said, as repmduced in the summary records: 

"For most of 1967 the representatives of Nauru and Australia had 
been discussing the future of Nauru and the phosphate industry and 
had reached happy agreements on both questions. Nauru would attain 
full and unqualified independence, without limitations of any kind, on 
31 Sanuary 1968. n i e  phosphate enterprise would be purchased by the 
Nauru Local Govemment Council and would come completely under 
its control and management in three years' time. The agreement 
provided for the supply of 2 million tons of phosphate per year at a 
price of $US12.10 per ton fob which would mean an annual retum to 
the Naunians of $15 million. The Nauruan authorities would set up 
the Nauru Phosphate Corporation, which would take charge of the 
phosphate industry in 1970, provided that the agreed payments had 
been completed by then. If the price of phosphate and the cost of 
production remained in the same relationship as at present and the 
Naunians continued to put aside the same proportion of their funds as 
in the previous year, they would build up a fund which. in twenty-five 



years, would stand at approximately $400 million.4 in that way the 
economic well-king of the population would be ensured once the 
phosphate deposits were exhausted." (Annex-30 to Preliminary 
Objections.) 

201. Head Chief DeRoburt spoke at the same meeting and after describig the 
situation and the history of Nauni. he commented on the events of recent years 
and the future in these terms: 

"Thase [historicall experiences had intensified the Naumans' 
consciousness of their identity as a separate people and had increased 
their determination to te free and independent. Those were the social 
or cultural reasons why the decisions taken by the Naunians and the 
Administering Authority were the only ones which could rightly have 
been taken. ïhey  were the reasons for the decision that he was sure the 
Committee would shortly be taking in regard to the Tmsteeship 
Agreement. 

in oiher respects. the case was no less strong. During most of 1967, as 
had been mentioned, work had k e n  under way to prepare the 
necessary political and administrative structure. Economically. 
Nauni's position was sirong because of its good fortune in possessing 
large deposits of high-grade phosphate. That economic base, of 
course, presented its own problems. One which worried the Naunians 
derived from the fact that land from which phosphate had been mined 
would be totally unusable. Consequently, although it would be an 
expensive operdtion, that land would have to be reliabilitated and steps 
were already k i n g  taken to build up funds to be used for that purpose. 
That phosphate was a wasting asset was. in itself, a probleni; in about 
twenty-five years' lime the supply would be exhausted. The revenue 
which Nauni had received in the past and would receive during the 
next twenty-five years would. however. make it possible to solve the 
problem. Already some of the revenue was being allocated to 
development projects, so that Nauru would have substantial alternative 
sources of work and of income long before the phosphate had k e n  
used up. In addition, a much larger proportion of its income was being 
placed in a long-term investment fund, so that. whatever happened, 
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future generations would be provided for. In short, the Nauruans 
wanted independence and were confident that they had the resources 
with which to sustain it." (paras.19 ind 20) 

202. On 7 December 1967 the draft resolution. as'amended and further orally 
revised, was adopted unanimously by the Cornmittee. It contained no reference 
to rehabilitation. On 19 December 1967, at its 1641st plenary session, the 
General Assembly formally adopted resolution 2347(XXII) (text in Annex 17. 
Vo1.4, NM). Its principal operative paragraph read: 

"Resolves accordingly, in agreement with the Administering 
Authority, that the Trusteeship Agreement for the Territory of Nauru 
approved by the General Assembly on 1 November 1947 shall cease 
to be in force upon the accession of Nauru 10 independence on 
31 January 1968." 



CHAPTER 5 

THE NEGOTIATION AND OUTCOMEOF THE 1967 
PHOSPHATE SETTLEMENT 

Section 1: 1965 

203. One of the central issues in this case is the nature of the provision made 
by the Administering Authority for the fuhire of the Naunian people. Central to 
this is the 1967 settlement reached on the phosphate industry. This Chapter 
examines the negotiation of that agreement and the agreement itself. 

204. Negotiations on the phosphate issue commenced in eamest in 1965. They 
were held in Canberra from 31 May to 10 June 1965 (Annex 2, Vo1.3. NM). The 
negotiations took place between the Partner Govemments and the Naunian 
representatives led by Head Chief DeRobun. 

205. DeRoburt was assisted by two other Councillors and three expatriate 
advisers (2 economic, 1 legal). (One of the economic advisers was 
Mr K E Waker who in Appendix 2, Volume 1, Naunian Memorial mentions 
that from 1965 Io 1971 he was involved in all of the negotiations between Nauru 
and the partner Govemments that dealt with phosphate, financial and political 
matters. Since November 1983 he has been the Honorary Naunian Consul, 
Sydney .) 

206. The discussions covered both political arrangements and the phosphate 
industry. Among the documents tabled were papers by Nauni and the Partner 
Govemments setting out their position on the ownership of the phosphate (see 
Annexes A and J respectively of the Record of Discussions, Annex 2, Vo1.3. 
NM 122 and'p.177). 

207. On 10 June 1965 a Summary of Conclusions was signcd by both parties. 
In summary it: 

- provided that as a step towards self determination a Legislative Council 
and an Executive Council were to be established. The former was to have 
an elected Naunian majority and wide powers excluding only defence, 
extemal affairs and the phosphate industry. 

- contained a statement by the Naunians that they wanted 31 January 1968 
as the target date for independence and a stateinent by the Administering 
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Authority that it considered that funher discussions should take place in 
1968 after two or three years' experience regarding the possibility of 
further movement towards greater Nauntan executive responsibility. 

- provided that future arrangements for the phosphate industry including 
some fonn of partnership or joint enterprise were to be discussed in 1966 
after the Legislative Council had been established and was operatiiig 
effectively. 

- provided that myalties for 1965166 were to be 1716 per ton and for 1964165 
1316 ton; ad referendum, with the former k i n g  based on an extraction rates 
of 2m tons per annum "subject to the assurance of the Australian 
delegation that this acceptance was without prejudice to any Naunian 
requests for a reduction in the rates of extraction after 1967168." m e s e  
proposed royalty rates were put to the United Kingdom and New Zealand 
Govemments for their agreement, which was given.) 

- set out the views of the Naunian delegation that it considered that "there 
was a responsibility on the pariner Govemments to restore at their cost the 
land that had been mined. since they had had the benefit of the phosphate. 
And also contained a statement by the Australian delegation that it was not 
able on behalf of the pariner Goveniments to take any commitment 
regarding responsibility for any rehabilitation proposals the objectives and 
costs of which were unknown and the effectiveness of which was 
uncertain." 

- contained an agreement to establish an independent technical cornmittee of 
experts to examine rehabilitation. 

- recorded. the differing views of the Nauruans and the Administering 
Authority on the ownership of phosphate mining rights. The Nauntans 
argued that the BPC could not validly work the phosphate without the 
agreement of the Naunian people, whereas the Australian delegation held 
that the rights were legally vested in the British Phosphate Commissioners. 

208. The summary of conclusions is set out as Annex L to the 1965 Record of 
Negotiations reproduced in Annex 2. Volume 3, NM p.194. 

209. Following the 1965 talks. the Australian Department of Territories 
prepared. with advice from the BPC, a package of proposals to put to the 
Nauntans on long term arrangements for the future conduct of the phosphate 



industry on Nauni and the level of royalties to be paid pending such 
arrangements k i n g  accepted and put in place. These proposals were considered 
by the Australian Govemment which decided, subjcct to the agreement of the 
United Kingdom and New Zealand Govemments, that a set of proposals be put 
Io the Naunians under which the phosphate industry would be operated by the 
Partner Govemments and the Naunians; the arrangements should ensure the 
continued supply of Nauruan phosphate to the Partner Govemments; the 
Naunians were to have full participation in the conduct of operations; and the 
Naunians were to receive not less than 50% of the financial benefit. From 27 to 
30 April 1966 discussions took place between officiais of the three govemments 
in preparation for the talks with the Nauruans. The meeting endorsed the 
proposed approach on the phosphate industry, which was then presented to the 
Naunians in negotiations commencing in June 1966. 

Section II: NauruanIPartner Governments' Discussions, JunefJuly 1966 

210. Naunian/Partner Govemments' discussions were hcld over 12 sessions 
from 14 June to 1 July 1966. Mr Warwick Smith led for the Partner 
Govemments and Head Chief DeRobun for the Naunians. (The Record of 
Negotiations is contained in Amex 4, Vo1.3, NM.) 

21 1. The Partner Govemments' opening statement on 14 June 1966 put 
foward general principles which might serve as the basis of a long term 
agreement. It proposed the establishment of a Nauni Phosphate Commission, 
the fixing of the level of exports, fiiancial arrangements providing Nauni with 
not less than 50% of the benefits with a substantial amount to be paid into a 
long-term fund and an assurance that the whole of the Nauni output would be 
available to the Partner Govemments. The opening Naunian statement rejected 
partnership. with the BPC, said that the beneficial interest in phosphate should 
accnie to the Naunians, but that the BPC could operate the phosphate industry 
as managing agents with both parties agreeing on a long term contract on price, 
full payment of profits with BPC receiving only a management Tee and purchase 
by Nauni of the BPC owned assets on the islands. In the following discussioiis 
most exchanges centred on pricing policy. The Davcy Committee's report on 
rehabilitation was also examined (paras.166 to 167 above). 

212. On 1 July 1966 the two delegation leaders signed an agreed minute 
representing the outcome of the negotiations (NM, Vo1.3. p.405). It provided 
that Naunian phosphate should be valued at $A12.00 per ton for the purposes of 
any fiiancial arrangements, the differing positions on which it was noted had 



been set out in the opening statements of the two delegations. The issue was to 
be exarnined further in a Working Group, which would also examine the types 
of arrangements in force in various parts of the world for sharing the financial 
benefit of phosphate mining operations. It was eyisaged that the BPC would 
serve as agents for the operation of the industry at Nauni. The Minute ncorded 
the differing positions of the two delegations on rehabilitation. Nauru said tlzat 
they should receive the full financial benefit of the phospliate so that there 
would be funds available to relzabilifafe the wllole island. The Joint Delegation. 
the Minute noted, explained that the benefits from the proposed phosphate 
arrangements would be adequate to provide for the long-term security of the 
Naunian people, including a continuing income after the costs of any 
resettlement or rehabilitation. Each delegation maintained their respective 
positions on phosphate rights as stated in the 1965 discussions. Nauni proposed 
the purchase of the capital assets of BPC, but the Partner Govemments proposed 
ihat the assets should continue to be vested in BPC. It was also agreed that taks 
should resume in October or November 1966 after the Working Party had met. 
In the event, these taiks did not resume until after the consultations in 1967 
between the Partner Govemments. 

Section III. The phosphate settlement 1967 

A. POLICY RE-CONSIDERATION BY THE PARTNER GOVERNMENTS 

213. In the last quarter of 1966 alid the first quarter of 1967 the Partner 
Govemments reconsidered their proposais in respect of the future of Nauni 
before resuming the suspended discussions with the Naunians. Broadly.~the 
view of the three Governments was that they should aim to reconcile the 
political advancement of the Naunians with reasonable security of supplies of 
Naunian phosphate. They agreed that the phosphate rights exercised by the 
Partner Governments might be extinguished and BPC assets on Nauru 
transferred to the Naunians at an agreed price, as the Naunians themselves had 
requested on 14 June 1966 (see para.211). Any phosphate settlement would also 
have to cover al1 outstanding questions. leaving the Partner Govemments with 
no responsibility for such matters as resettlement or re-filling of mined areas. 
The Naunians could determine their own future and becomeindependent in 
1968 if that was their wish. The transfer of al1 the rights in the phosphate was 
viewed as a guid pro quo for the assumption by Nauni of responsibility for 
rehabilitation. This is confirmed by the real value of the 1967 settlement in 
Naunian Lands. See Pan II, Chapter 2, Section VI1 of this Counter-Memorial. 



B. RESUMED NEGOTIATIONS WlTH THE NAURUANS 

214. From 12 April to 15 June discussions resumed with the Nauruans in 
Canberra. The record of the 1967 negotiations,@ereinafier "1967 Negotiations") 
is reproduced in Annex 5, Volume 3, NM. (Page numbers refer to the numbers 
used in the negotiation record appearing at the top of the page.) There were two 
breaks from 22 April to 9 May and from 20 May to 13 June to enable the 
Partner Govemments to reconsider their negotiating stance on the future of the 
phosphate industry. Most inter-delegation discussions in these two months 
centred on the industry. Only three sessions were devoted to political matters. 
The phosphate negotiations culminated in a Heads of Agreement on 15 June 
1967, which is not in dispute. The following account therefore emphasises the 
outcome of the negotiations. particularly on the issues of rehabilitation and 
transfer of the phosphate industry. 

1. Phase 1: 12-20 April1967 

215. The Partner Govemments opened negotiations on 12 April with a 
statement that outlined the stage reached when the taks were adjoumed in July 
1966 (SRI, pp.99-101, 1967 Negotiations) (see para.212 above). 

216. Nauru submitted a statement (Nauruan Document 6711, pp.144-153,1967 
Negotiations) prepared by their economic advisers, Philip Shrapnel and Co Pty 
Ltd of Sydney. It had two key elements: First. the Partner Governments' 
interests in the phosphate should be confmed to supply and price. and secondly 
al1 other matters affecting the industry should be the exclusive concem of the 
Naunian people. Further, the primary criterion for appmising various proposais 
was to be the welfare of the Naunian people. It was said that "The needs of the 
Nauruan people centre around their long term future on Nauni. In order to 
remain on Nauni the island must be rehabilitated in a manner satisfactory to the 
Naunian people". 

217. Mr Warwick Smith stated that the Partner Govemments had reconsidered 
their position and developed a fresh approach, especially on phosphate rights 
and the sale of capital assets. This was subject. as part of an overall settlement, 
to acceptance by the Nauruans of the principle that their future benefits from the 
phosphate would be adequate to provide for their needs including rehabilitation 
(or resettlement). 



218. On 18 April the report of the Rehabilitation (Davey) Committee set up in 
1966 was discussed (SR5, pp.87-89. 1967 Negotiations), with Mr Reseigh 
noting that agreement could not be reached in the Working Party regarding its 
consideration. Mr Warwick Smith said that he had gathered that the Naunians 
thought that it could be useful for the joint delegation to indicate its views on the 
Report in an informal way. This he then did. He said: 

"The Parmer Govemments considered that decisions on what action 
should be taken regarding rehabilitation was wholly a matter for the 
Naunians. The Panner Govemments had said they would expect that 
the amount accniing to the Naunian people from phosphate income 
would be adequate for the future needs of the Naunian community 
including rehabilitation." 

219. On 19 April Head Chief DcRoburt made and submitted three lengthy 
statements on rehabilitation, financial considerations and management of the 
industry (Naunian Documents 67/2 - 6714, pp.136-143, 1967 Negotiations). On 
the first issue, the Naunian delegation, he said, had argued from the beginning 
that the responsibility for restoring the land already mined rested with the 
Partner Govemments. The Naunian need for proper rehabilitation of Nauni was. 
he said, a direct result of the breakdown of iiegotiations for resettlernent. He 
said: 

'The Nauruans themsclves proposed resettlement as k i n g  a solution 
that would be better for al1 parties concemcd, and had such a solution 
been achieved there would by now have been a partnership 
arrangement yielding considerable benefits to both sides. However. 
the failure of the resettlement proposals to provide a secure future and 
preserve the national identity of the Nauruan people has left us no 
alternative except an expensive rehabilitation project for which we 
nced every penny we can get." (p.141) 

220. The following day (20 April) Mr Warwick Smith replied (SR7, pp.80-82, 
1967 Negotiations). The decisioii to abandon the rescttlemeiit proposals. he said. 
was a decision by the Naunians, not one that was forced upon them and, in so 
deciding, they had rejected proposals which were sound and practicable. It was 
the view of the Partner Govemments that decisions regarding rehabilitation were 
matters for the Naunians and that the Partner Govemments' proposals in respect 
of the financial arrangenients provided adequate means to carry out whatever re- 
development of the mined areas might prove to be necessary. Mr Warwick 



Smith also denied that there was any widely accepted obligation to restore 
mined lands to their original condition and then tried unsuccessfuUy to get the 
Naunians to discuss specific re-development projeets which the Naunians 
claimed would cost $240 million. This was rejected and the following day the 
negotiations were adjoumed until9 May to enable the Partner Governments to 
reconsider their position. 

2. Phase 2: 9-20 May 1967 

221. Following reconsideration by the Partner Governments of their 
negotiating stance. the next phase was almost totally devoted to the future of the 
industry on Nauni. On 10 May a Joint Delegation proposal (Joint Delegation 
Document 6712, pp.158-161, 1967 Negotiations) was put to the N a u ~ a n S  which 
substantially met their position on control of the industry. The paper. however. 
contained one paragraph (9) on rehabilitation, namely that "the partner 
govemments consider that the proposed financial arrangements on phosphate 
cover the future needs of the Naunian community including rehabilitation or 
resettlement". 

222. On 12 May Head Chief DeRoburt asked (SR12. pp.62-5, 1967 
Negotiations) whether he was right to assume that on the question of 
independence there were no differences between the Partner Governrnents and 
the Naunians except on the timing of independence. Mr Warwick Smith. in 
reply, said that the Joint Delegation was able to talk about political advance in 
only a preliminary way. It was simply not ready to talk in depth about political 
advance because its attention had been concentrated on the not unrelated 
question of phosphate which had yet to be settled in a & m k r  of respects. The 
Partner Governments had agreed to discuss political issues during the current 
series of taiks. but before he could reply to the Head Chief, he wanted to know 
what he meant by independence. 

223. Chief DcRoburt responded by reading a 15 page statement (Naunian 
Document 6711, pp.119-133, 1967 Negotiations) on political and constitutional 
changes which had been prepared by his newly appointed constitutional adviser, 
Pmfessor J W Davidson. Mr Warwick Smith said the Naunian statement would 
be studied and then asked if the Naunians had considered the various possible 
outcomes of self-detemination and whether it could offer any comments on its 
reasons for choosing the particular proposa1 (sovereign independence) then put 
forward. He also asked how the process of self-determination was to be 
ascertained, to which Head Chief DeRoburt replied that it would be done 



through the elected members of ' t he  NLGC (SR12, pp.63-64. 1967 
Negotiations). 

224. From 16 May to 14 June negotiations again retumed to the phosphate 
industry. Mr Warwick Smith, in a long statemerit on the industry on 16 May, 
said that on the question of rehabiliiation the Partner Govemments maintained 
that it was not for them to decide what should te done; this was a decision for 
the Naunians. Fiancial arrangements could be such as to permit the Nauruans 
to do what they wished, within reasonable limits, in the way of rehabilitation. 
As part of the total arrangement the Joint Delegation would like to see the 
Naunians withdraw their claims in respect of rehabilitation (SR13. p.56, 1967 
Negotiations). The following session (SR14, pp.46-52, 1967 Negotiations) he 
asked whether the Nauruans would press their view that the Partner 
Governments had responsibility for rehabilitation despite the financial 
arrangements made. The summary record (para.27) notes that "during the 
following discussion it emerged that the Nauruans would still maintain their 
claim on the Partner Govemments in respect of rehabilitation of areas mined in 
the past, even if the Partner Govemments did not press for the withdrawal of the 
claim in a formal marner such as in an agreement". Mr Warwick Smith also 
offered immigration rights to Australia and New Zealand, to which the Head 
Chief replied that the Naunians had given up the notion of resettlement. 

225. On 18 May Head Chief DeRoburt raised again his concern that the 
political questions were not k i n g  discussed and was told that the Joint 
Delegation was not in a position to talk substantially at that stage (SR16, 
pp.38-40. 1967 Negotiations). At the same meeting Mr Shrapnel read an 
11 page statement (Naunian Document 6718, pp.108-118, 1967 Negotiations), in 
response to that of the Joint Delegation of 10 May. This covered guaranteed 
supply, agreed price. capital assets, phosphate rights, rehabilitation, the 
management of the industry and financial arrangements. It was suggested that 
the Parîner Govemments should sel1 the capital assets on Nauru to the NLGC. 

226. On 19 May Head Chief DeRoburt requested the Partner Governmenrs to 
consider another document (Nauruan Document 6719, pp.106-7, 1967 
Negotiations) on the phosphate industry and, in response to asuggestion from 
the Partner Govemments. said that the Nauruans would not relate immigration 
to rehabilitation. The relations with the Partner Governments on immigration 
would have to be just like those the Partner Governments had with other 
govemments (SR18, pp.32-33, 1967 Negotiations). 



227. On 20 May the negotiations were adjoumed until June as no agreement 
could be reached on matters relating to the phosphate industry, with the 
Nauruans insisting. inter alia, on k i n g  given complete control of management 
and operation of the industry on the island no later than three years after the 
signing of an agreement. 

3. Pltase 3: 13-14 June 1967 

228. On 13 and 14 June. following the agreement of the United Kingdom and 
New Zealand Govemments, the negotiations with the Nauruans on the future of 
the phosphate industry were concluded. There was again no mention of 
rehabilitation either in the four summary records or in the Heads of Agreement. 
On 15-June the Heads of Agreement was initialled by both parties. Its scope was 
set out in a press statement issued that day by the Minister for Territories 
(reproduced at p.1, 1967 Negotiations, Annex 5. Vo1.3. NM) which read: 

"Representatives of the Nauru Local Govemment Council and the 
Govemments of Australia, New Zealand and Britain have agreed to 
arrangements for the future operation of the phosphate industry on 
Nauru and on the terms under which phosphate on Nauru will be 
supplied to the three countries for the next three years. 

Announcing this today the Minister for. Territories, Mr Bames, said 
that the Naum Local Govemment Council will buy the assets of the 
British Phosphate Commissioners at Nauru within the next three years 
on an agreed basis of valuation and terms of payment. Preliminary 
estimates put a value on the assets of the order of $20 million. During 
the three years the British Phosphate Commissioners will be 
responsible for day to day management of the industry at Nauru. If 
payment for the assets has k e n  completed by the end of the third year 
the complete ownership and operation of the phosphate industry at 
Nauru will become the responsibility of the Nauru Phosphate 
Corporation which the Naunians propose to establish. 

Phosphate will be supplied to the British Phosphate Commissioners at 
the rate of two million tons per year. 7he basic price will be $1 1 per 
ton in each of the three years provided that if the assets have k e n  paid. 
for in full by 30th June 1969 the basic price in the third year will be 
$12 per ton. The basic price will be varied so as to reflect market 
conditions according to an agreed formula. After al1 costs of 



production and of administration of Naum have been met the figure of 
$1 1 would represent a retum to the Naunians of about $6 per ton. 

Mr Barnes said that it is open to either of the parties in the second year 
of the agreement to review the arrangements for the supply of 
phosphate but if these are not altered they will continue to operate 
after 30th June. 1970, unless they a* subsequently altered at twelve 
months' notice. 

The royalty payments which have hitherto been made for phosphate 
from Nauru have k e n  fixed ai $4.50 per ton for 1966167. Royalty 
payments in future years will be superseded by the arrangements set 
out above." 

4. Tliepurcliase of BPC assets on Nauru 

229. Paragraphs 496 to 500 of Volume 1 of the Naunian Memorial deal with 
"reparation in respect of the payment for BPC assets purchased with Nauruan 
funds". ï h e  substance of the claim is that the $A21m paid by Nauru for the BPC 
assets on Nauru "were made on sufferance" (para.497) and that: 

"498. In the view of the Govemment of Nauru, the forced purchase of 
access to its own natural resources was a further segment in the long 
line of inequitable treatment at the hands of the Australian 
Government and its collaborators. The payment cornpounded the 
unjust enrichment resulting from the economic management of 
phosphate affairs in the tmsteeship period and before. It was extracted 
during the very sensitive period prior to independence in lanuary 
1968, and one of several unusual features was the payment required by 
the outgoing authonty for the capital assets of the British Phosphate 
Commissioners on the island: see the provisions on capital assets iii 
Arts.7 to 11 of the Agreement of 1967." 

Given the prominence given to this issue by Nauru. Australia considers i t  
necessary at this stage to set out the actual historical record. 

230. The question was first raised in 1966, not 1967, in the contex! of 
discussions on the future arrangements for the phosphate industry. On 14 June 
1966 the Partner Govemments, in an opening statement (Amex 3 to the 1966 
Record of Negotiations, reproduced in Annex 4, Vo1.3. NM), proposed an 
association agreement. with the Naunians receiving 50% of the benefits. At no 



point in the 5 page statement was there any mention made about Nauni 
purchasing the assets. At the same meeting the Naunian delegation presented 
and circulated a 6 page opening statement (Annex 4 to the 1966 Record of 
Negotiations). Its substance was rejection of pa,nnership. The BPC should 
instead operate the phosphate industry in the capacity of managing agents 
"under contnct with the Naunian people with present matters of contention 
(extraction rate. calculation of seUing price etc) k i n g  defined by the contract". 
The statement then set out six basic principles which should underlie the 
agreement on the managing agent relationship. Principle (d) of the Naunian 
statement read: 

"(d) Purchase of BPC - owned Caoital Eoui~ment 

The Naunian people consider that it is consistent with their moral and 
legal rights as owners of the phosphate deposits that they should also 
own the capital equipment used by the BPC in mining phosphate on 
Nauru. It is therefore proposed that the Naunian people should 
purchase this equipment from the BPC at a mutually agreed price. 
Since the Naunian people do not have the financial resources to 
undertake the payment immediately it is further proposed that 
payment be made over a period of ten years with the annual amount: 
being viewed as a charge on profits. Once the initial purchase has k e n  
completed it is expected chat the BPC wiU look to the Naunian people 
for such replacement of the capital equipmcnt as may be required." 

Thus. the pmposal to purchase the assets came from the Naumans themselves. 

231. On 1 July 1966 an agreed minute was signed by Mr Warwick Smith and 
Head Chief DeRobun (Annex 19 to the 1966 Record of Negotiations). It 
contained thèfollowing pangraph 

"Caoital Assets 

The Nauman Deleaation Drooosed the ourchase of the caoital of the 
BPC at Nauni. the intention being that payment be made for these assets 
out of the financial benefits that the Nauruan people received from the 
industry over a period of ten years and that these assets be made available 
to the BPC for the operations at Nauni. The Joint Delegation indicated that 
it was part of the Partner Govcrnments' proposal for a long-term agreement 



that the capital assets would continue to be vested in the British Phosphate 
Commissioners" (emphasis added). 

232. in the 1967 NaunianPamer Goveeen t s '  negotiations, the sale of the 
BPC assets was mentioned in the Naunian opening statement (Naunian 
Document 6711, pp.144-153. 1967 Negotiations. reproduced in Amex 5. Vo1.3 
NM). On 17 April 1967 the purchase of assets was discussed. A Naunian paper 
of 14 April 1967 on the "Constitution and Role of the Extracting Authority at 
Nauni" was îabled which incorporated the sentence that "the assets of the BPC 
would be purchased by the Naunians and held by the [Naunian] corporation. 
paying over ten years with ownership passing before or soon after 
independence" (Working Paper 1, p.164.1967 Negotiations). 

233. Mr Warwick Smith after acknowledging that the Paruier Govemments 
had in 1966 wanted the assets to continue to lx vested in the BPC, said that "the 
Partner Govemments were agreeable now to the sale of the assets as part of a 
mutually acceptable total arrangement but agreement would depend on the 
future arrangements for the phosphate industry" (SR4, pp.90-93. 1967 
Negotiations). In this and following meetings there were discussions about 
splitting the assets (rejected by the Naunians), their valuation, how they were to 
be paid for and when ownership would pass. but at no stage was there any 
suggestion by the Naunians that they were k ing  forced to make an offer for 
them. Indeed on 18 May 1967 a Naunian Delegation document "Phosphate 
Proposals by Naunian Delegation" - repeated in paragraph 5 tliat "the Naunian 
Delegation submits that the Partner Govemments should sel1 the capital assets 
of the phosphate industry at Nauru to the Nauni Local Government Council ..." 
(Naunian Document 6718, pp.108-118, 1967 Negotiations). On 15 June 1967 a 
Heads of Agreement in respect of the Nauni Phosphate Agreement was signed 
by the Partner Governments and the Head Chief. Paragraph 6 dealt with capital 
assets, stating that "the Partner Govemments undertake to sel1 and the Naunian 
Local Govemment Council undertakes to buy the capital assets of the phosphate 
industry at Nauru" and set out certain arrangements in relation to those assets. 
On 14 November 1967 these provisions were formalised in Part iil of the Nauru 
Phosphate Agreement ( A M ~ X  6, Vo1.3, NM). It is thus incorrect to say. as the 
Nauruan Memorial puts it (para.498). that there was a "forced purchase of 
access to its own natural resources" and that the agreement "was extraited 
during the very sensitive period immediately prior to independence in January 
1968". n i e  purchase of the assets was proposed by the Naunians themselves on 
14 June 1966. ie 17 months before the fmal agreement was signed. 



C. Tlie Phosphate Agreement 

234. On 14 November 1967 the Phosphate Agreement )vas signed in Canberra. 
It is reproduced as a schedule to the Nauru Pliospliate Agreement Ordinance 
1968, set out in Amex 9 to the Prelimmary Objections. It formalised the Heads 
of Phosphate Agreement initiaued on 15 June 1967. The main provisions were: 

- Nayru phosphate would be supplied exclusively to the Partner 
Govemments at a rate of 2 million tons per annum. 

- The price would Vary fmm year to year according to an agreed index. 

- For the first three years the basic price would be $Al1 per ton fob Nauru 
and if the Naunian purchase of BPC assets was paid in full before 31 July 
1970 the basic p r i e  for the third and subsequent year would be $A12 per 
ton. 

- The Partner Govemments would seU to the NLGC the capital assets of the 
BPC on Nauru. 

- The assets would be valued at original price less depreciation at a rate 
consistent with the economic life of the assets. A joint team would 
establish the value of the assets. 

- The NLGC would commence quarterly payments for the assets of no less 
than $750.000, commencing on 30 September 1967 with interest accruing 
at the rate of 6% on the unpaid balance. 

- The NLGC would set up a body to be known as the Nauru Phosphate 
Corpordtion to manage the phosphate on behalf of the NLGC. 

- For the first three years of the agreement the BPC would continue to 
manage the phosphate installations on Nauru. 

- During the three year period there would be consultations for the transfer 
of management authority from the BPC to the Nauru Phosphate 
Corporation at the end of the third year. 

- The Agreement would enter into force from 1 July 1967 and would remah 
in force for three years and thereafter indefinitely subject to certain 
conditions. 



As with the Heads of Agreement there was no mention of rehabilitation. 
Subsequently, it was agreed that the, value of the BPC assets would be 
$A21 million. That sum was hiUy paid by 18 April1969. 

D. T l ~ e  value of tlie 1967 settlemenf to the Nauruans 

235. The real value of the 1967 settlement to the Naunians is discussed in 
Pan II. Chapter 2, Section VII, of this Counter-Memorial. The Naunian financidl 
situation at independence is also considered in that part of the 
Counter-Memotial. As well as the eatlier study prepared at the time of the 
Preliminary Objections by the Centre for International Econornics (Annex 26 to 
the Preliminary Objections). Australia includes with this Counter-Memorial a 
further study on the value of the phosphate indusfry that would have k e n  paid 
by a purchaser in 1967 (Amex 1 to this Counter-Memotial). The analysis 
contained in these documents shows the 1967 phosphate settlement was, in fact, 
vety genemus to the Naunians. Further discussion of this matter is postponed to 
the next Pan of this Counter-Memorial. 



PART II 

THE ABSENCE OF A TENABLE CLAIM 



CHAPTER 1 

PRELIMINARY MAïTERS 

Section 1: The elements of the dispute 

236. In its judgment of 26 June 1992, the Court rejected Australia's 
preliminary objections that the Nauruan rehabilitation claim had been waived, or 
settled. when the Naunian Tmsteeship Agreement of 1947 was tenninated by 
the United Nations General Assembly (ICJ Reports 1992. pp.247 and 253. 
paras.13 and 30). Accordingly. the claim concerning responsibility for 
rehabilitation cornes before the Court for adjudication on the merits. 

237. The claim which the Court is now to decide is thus quite specific. It is 
only a claim for rehabilitation (see paras.2 to 8 above). It does not involve (and 
cannot support). judicial investigation of allegations by Nauru that Australia 
failed to comply generally with its obligations with respect Io the administration 
of the Temtory. The Court itself has recognised this. As the Court observed in 
its judgment of 26 June 1992, resolution 2347(XXII) of 19 December 1967 
(tenninating the Tmsteeship) was a resolution of "defmitive legal effect" (ICJ 
Reports 1992, p.251, para.23). It was only given the "particular circumstances of 
the case", that the Court held that the "rights Nauru might have had in 
connection with the rehabilitation of thelands remained unaffected" (ibid. 
p.253, para.30). 

238. Although the claim for rehabilitation is a limited one, Nauni fails to 
establish any adequate legal basis for it. In its search for such a basis, Nauru 
relies primarily on Articles 3 and 5 of the Nauru Tmsteeship Agreement of 
1947, and Article 76 of the United Nations Charter (NM, para.243). But it 
cannot point to any provision in these instmments which specifically enjoins an 
Administenng Authority to restore lands used for mining during the period of 
trusteeship. or any like provision. for none exists. instead, Naum says that the 
alleged duty arose from "the existence of the tmsteeship" "in the particular 
circumstances of Nauru" (NM, para.290). 

239. Nauru thus admits that its claim is based on inference from certain quite 
general obligations and is almost entirely fact-dependent. Despite 1his;Naum 
does not identify and marshal the facts or evidence on which it relies in any 
orderly way. Its case against Australia depends on broad generalisations and 
vague. but nonetheless highly prejudicial, impressions. Nauni's allegations so 



lack particularity ihat it is, on occasions, virtuaiiy impossible for Australia to do 
more than guess the case which it must answer. For example, in referring to the 
basis for the alleged duty to rehabilitate, N a u ~ r e f e r s  to two matters - the 
existence of an indigenous community p n  the island as a unit of 
self-determination, and the island's eventual uninhabitability if phosphate 
mining bntinued i-efmitely (NM, para.290). But reference to these matters is 
unhelpful: as Nauru's coming to independence in 1968 shows, the Nauruan 
community has successfully exercised its right to self-detemination. And since 
then it has lived on the island in continued prosperity and has itself chosen to 
mine (without there being any rehabilitation) more land than was mined prior to 
independence. Having regard to these facts it is impossible to see the supposed 
duîy as "selfevident". Hence.. these circumstances alone cannot found the basis 
of Nauru's claim against Australia. Australia is forced to gather the case against 
it as k s t  it cm. 

240. Certain matters alleged by Nauru are clearly irrelevant to the specific 
claim for rehabilitation with which the Court is concerned. These include 
allegations relating to the pre-Trusteeship period. For Nauni says that i t  "does 
not make any claim in respect of breaches of the Mandate as such" (NM, 
para.287). Yet throughout its written and oral pleadings. Nauru has sought to 
rely on, and gives undue prominence to, the alleged misconduct of the 
Mandatory Powers. including Australia. during the period in which Nauru was a 
Mandated Territory. For example, it is said by Nauru that during the Mandate, 
the Australian administration on Nauru was motivdted solely by the desire for 
Australian economic gain (NM, paras.29-35). But this allegation, though 
intended to prejudice Austrdlia's case, cannot k at al1 relevant to a claim said to 
arise at a later date, ie, during the subsequent Trusteeship. 

241. There are other similar aliegations (eg NM, paras.56, 63, 78). But these 
highly coloured allegations must be disregarded, for they do not arise for 
determination in this case. Even if the Court were to find Australia responsible 
in some way for such acts. any such responsibility would necessarily be limited 
to the post-1947 Trusteeship period. See Part III, Chapter 2, Section 1. 



Section II: The alleged b u i s  of responsibility 

242. Nauru aiieges that: 

(i) Australia's principal object in the administration of the Trusteeship was to 
exploit Nauruan phosphate for the benefit of the agncultural requirements 
of Australia. New Zealand and the United Kingdom (NM. paras.284,332). 

(ii) During the Trusteeship. the 1919 Agreement and the Lands Ordinance 
1921 (as amended) were operated to establish a system which expropnated 
the rights of Naunian landowners without adequate compensation. 
According to Nauru. the effect of the "legal regime overall, and the de facto 
position of the BPC" was that "the entire island and its resources" were 
placed at Australia's "effective disposition" (NM, paras.284.323, 397); and 
the resulting legal regime "was fundamentally opposed to the giving of an 
appropriate degree of respect to the land rights of the indigenous 
inhabitants". In particular, Nauni alleges that the interest of the individual 
landowner was placed at the disposal of the BPC "subject to the payment of 
'royalties' which were not the process of genuine negotiation 'at a m ' s  
length' and which were in any case unrelated to the real value' of the 
resources being disposed o f '  (NM. para.397; see also paras.284.299.321, 
371). Further, according to Nauni. there was a failure to return worked-out 
phosphate areas to landowners without undue delay and an absence of 
adequate procedure for deciding complaints arising from the unjustified 
retention of land by the BPC (NM, para.399). 

(iii) During the Trusteeship, there was a substantial failure to provide funds for 
the normal purposes of administration. In particular, according to Nauru, 
public financial arrangements for Nauru were constituted entirely by the 
financial returns from phosphate mining (NM, paras.123. 125. 284, 
368-70). n i e  income of the BPC was not treated as public revenue, nor was 
it taxed as profits of a trading Company (NM, paras.336,373). 

(iv) During the Tmsteeship, the Administering Authority failed to make full 
and fair reports on the economic affairs of Nauru and the phosphate 
industry to the United Nations. The findings of the Trusteeship Council 
were "flawed by serious errors of fact induced by the misrepresentations of 
the Administering Authority" (NM, paras.281,284,315-6.320-1, 339). 



(v) During the Trusteeship. there was a failure on Australia's part to exercise 
the degree and form of govemmental authority appropriate to the 
'obligations of Tmsteeship (NM. paras.284.365). 

243. But these claims, though also clearly intended to prejudice Australia's 
case, have no direct relationship to the issue of responsibility for rehabilitation. 
m i s  was the only issue regarded as unsettled at the t h e  of termination of the 
Tmsteeship and which therefore survived the dispositive act of termination by 
the General Assembly. See ICJ Reports 1992. p.253. 

244. Nauru's specific claim for rehabilitation cannot warrant a wholesale 
attack on, and judicial inquiry into, the entire United Nations Tmsteeship 
administration on Naum. It cannot by this case cail into question the entirety of 
the colonial past. Given the dispositive act of the General Assembly in 
terminating the Tmsteeship, there can be no question that the three Partner 
Govemments discharged fully their obligations to the United Nations. In this 
case, the only relevant question concems breach of an alleged obligation which 
required action in the form of rehabilitation, or some obligation which required 
the Administering Authority to make specific financial provision for 
rehabilitation. 

245. Nauru's auegations conceming the BPC are relevant, if at all. only in so 
far as Australia is said to have incurred responsibility for breach of the supposed 
obligation, by reason of certain acts or omissions of the BPC. In this comection. 
Nauru is bound to establish that. in acting under the intemational instruments 
relating to the BPC which bound the three Partner Govemments (in particular, 
the 1919 Agreement), Australia breached the supposed obligation involving 
action to rehabiiitate. or the makimg of fmancial provision for rehabilitation. 

246. Nauni does not, i t  must be emphasised, provide many details of the 
asserted legal basis of its claim that. by virtue of the legal and administrative 
arrangements for the Nauruan phosphate industry, Australia incurred 
responsibility to rehabilitate, or provide specific funds for rehabilitation. In 
earlier oral pleadings. it asserted that Australia should. as a matter of faimess, be 
required to rehabilitate lands worked out during the Tmsteeship (CR 91/18, 
p.28). But this alone does not establish a legal basis for its claim. Uncertain 
notions of faimess cannot take the place of accepted legal pnnciple, particularly 
where the dispute concems a Trusteeship Agreement brought to an end 
apparently with the complete satisfaction of the United Nations. 



247. Nauru seeks to manufacture from Articles 3 and 5 of the Tnisteeship 
Agreement and Article 76 of the Charter an obligation which simply does not 
exist. There is nothing in the Tnisteeship Agreement or the Charter which would 
have prevented Austmlia from allowinga venpre. like the BPC, to operate in 
the Tnisteeship Territory on the basis set out in the 1919 Agreement without 
undertaking some rehabilitation project. 

248. It is not enough merely to state as Nauni has done that Australia failed to 
pmmote the political and economic advancement of the Territory, contrary to 
Article 76 of the Charter, or Articles 3 and 5(2)(b) of the Trusteeship Agreement 
(NM, paras.377, 392). Such a statement calls for analysis of a kind altogether 
lacking in the Naunian Memorial. Nauni does not show how Australia's acts 
and omissions might have constituted a breach of such general obligations of 
result. For example, Nauru complains that the BPC phosphate-derived income 
was never taxed (NM. paras.336. 373). Under the 1919 Agreement, however, 
the BPC's revenue was used to fund the Naunian administration. The BPC was 
not pemitted to take Naunian phosphate without making any return to the 
Naunian community. On the contrary, it was required to make a substantial 
retum. There is. therefore, no apparent substance to this complaint. 

249. In the next Chapter, i t  wiU be shown that the obligations.arising under 
Article 76 of the Charter, and the relevant Tnisteeship provisions, are 
obligations of result (for example. to promote the economic advancement of the 
Nauruan people). The Administering Authority (including Australia) was given 
a discretion as to the choice of means by which the obligations were to be 
discharged. Neither the Tnisteeship Agreement nor the Charter refers to any 
obligation to rehabilitate, or to provide the financial means for rehabilitation. 
And Nauni does not suggest that Australia incurred international responsibility 
simply by permitting the BPC to mine phosphate on Nauni during the 
Tmsteeship period. 

250. As the following Chapter also shows, until 1965 it was thought by the 
Naunians. the Administering Authority and the United Nations that the most 
appropriate way Io secure the long-ten future of the Naunian people was by 
way of resettlement. Rehabilitation was not then considered.to be a practicable 
option (and there cannot have been a duty on the part of the Administering 
Authority to do something which was then believed impracticable). 

251. Towards the end of 1964. however, the Naunians decided to reject 
resettlement as an option. so that the Administering Authority was obliged to 



consider altemative means to pmvide for their long-term future. The question of 
rehabilitation was further investigated and was again found not Io be feasible. 
Expert scientific inquiry could not yield any assured. practicable method of 
rehabilitation. Even if such a meihod had been found, there would have been too 
little time for the Administering Authority to undertake any rehabilitation 
scheme before Nauru itself became independent. As the Naunians' own more 
recent inquiry has shown, even with advances in scientific and technical 
know-how. no useful rehabilitation scheme can pmceed until a comprehensive 
land-use plan has been formulated. See Part III, Chapter 1. Such a plan had not 
been fonnulated by the Naunians prior to independence and has not been 
formulated since. 

252. The next Chapter will show that it was in this context that the 
Administering Authority's preferred means was to make sufficient financial 
provision for the Nauruan people that they might undertake to rehabilitate the 
worked-out phosphate lands. if this happened to become practicable and if they 
so chose. Adequate financial provision was, therefore. made by the 
Administering Authority, by means of the 1967 Canberra Agreement. See 
Pan II. Chapter 2, Section VII. ï h e  question therefore becomes whether or not 
this choice of means was an abuse of the discretionary powers given to the 
Administering Authority under the Trusteeship Agreement and the Charter, so 
as Io constitute a breach of a duty arising under those international instruments. 
The duty was, of course, the general duty under Article 76 to promote the 
advancement the inhabitants, not the duty aUeged by Nauru to rehabilitate. 

253. As the following Chapter shows. the terms of the 1967 Canberra 
Agreement were fully reviewed by the Trusteeship Council and the General 
Assembly. The evidence shows that neither the Trusteeship Council nor the 
General Assembly considered that the choice of means selected by the 
Administering Authority was inappropriate, much less improperly motivated. It 
was after that review that the General Assembly decided to terminate the 1947 
Trusteeship Agreement and to grant the Nauruans full independence and control 
of their own affairs. The only possible basis for challenge by Nauru is that the 
1967 Canberra Agreement did not constitute a bona fide exercise of power, 
because the financial provision made by it was totally inadequate. But this 
clearly is not the case (Chapter 2, Section VII). Indeed, Nauru itself admiis that 
it has sufficient funds to undertake rehabilitation. 



254. In effect, Nauru's claim is that the Administering Authority ought to have 
given it a fund which was specifically committed to rehabilitation. irrespective 
of the general fuiancial provision made available to Nauru under the Canberra 
Agreement. This claim is not only unreasonaoe, it is altogether incompatible 
with the general discretion entrusted to the Administering Authority under the 
Tmsteeship Agreement and the Charter. 

255. Besides the T~s teesh ip  Agreement and the Charter, Nauru also alleges 
that it has other legal bases for its claim in associated principles of general 
international law; in particular, the principles of self-determination and 
permanent sovereignty over natural wealth and resources (NM, paras.44-5.419). 
These principles cannot, however. be invoked to change the obligations imposed 
by the Charter and the Tnisteeship Agreement. See Part II, Chapter 3 below. 
Even if guides to the interpretation of those obligations, their application is 
subject to the notion of "intertemporal law". discussed in the next section. 

256. In any event, the facts leave little scope for the operdtion of the principles 
of self-determination and permanent sovereignty. The mining of Naunian 
phosphate was constantly under review by the relevant organs of United 
Nations. It look place not only with their consent, but also with that of the 
Naunian people. Prior to 1965. neither the United Nations nor the Naunians 
gave any serious thought to the possibility of rehabilitation. By independence, 
the Administering Authority had transferred au interest. and control over. the 
phosphate industry to the Nauruans (on terms most favourable to them). See 
Part II, Chapter 2. Section VII. Indeed, since 1968. Nauru itself has chosen to 
continue to mine at an even greater rate, without rehabilitating the land. Surely. 
principles of self-determination and permanent sovereignty over natural 
resources cannot impose a higher obligation of conduct on the Administering 
Authority than Nauni has thought appropriate to accept for itself. These 
principles are simply not relevant to the question, "who bears the cost of 
rehabilitation?" 

257. Apart from principles of self-determination and permanent sovereignty 
over natural resources, Nauru also relies on doctrines of denial of justice 
/ato sensu and abuse of rights (NM. paras.439, 449). as well as the so-called 
duties of a predecessor State. Notwithstanding the apparent breadth of these 
grounds, they cannot enlarge the dispute beyond what is already claimed - a 
declaration as Io responsibility for rehabilitation. None of the aUegations made 



in relation to these supposed bases of claim touch or concern this issue. See 
Part II, Chapter 3. 

258. In any event, the allegations made by Naum in this context (examined in 
Part II, Chapter 3) are entirely inconsistent ki th the judgments made by the 
relevant United Nations organs during, or at the termination of, the Tmsteeship 
Agreement. Generally speaking, these organs commented most favourably on 
the efforts of the Administering Authorily to discharge its duties as such. 
Furthermore. as Chapter 3 also shows. Nauni's assertions concerning the scope 
and application of these doctrines have little or no authoritative support. These 
asserted doctrines are incapable of providing separate causes of action. 

Section III: The intertemporal issue 

A. THE LEGAL PRlNClPLE 

259. The determination of the validity of the Naunian claims must be made by 
reference Io the state of international law at the t h e  the relevant acts in question 
were committed and the facts that gave rise to the alleged breaches of 
international law occurred. This is a fundamental proposition which mus1 
remain at the forefront of consideration of the legal issues raised in this case. 
The Court itself has already recognised the need to ensure that Nauru's delay in 
seising the Court does not cause prejudice to Australia with regard to 
determination of the applicable law (ICJ Reporrs 1992, p.255. para.36). 

260. As pmclaimed by Max Huber in the Island of Palnuis case: 

"a juridical fact must be appreciated in' the light of the law 
contemporary with it. and not of the law in force at the time when a 
dispute in regard to it arises or falls to be settled." ((1928) 2 UNRIAA 
831 at 845) 

As was also said in that case: 

"As regards the question which of different legal systems prevailing at 
successive periods is to be applied in a panicular case (the so-called 
intertemporal law) a distinction mus1 be made between the creation of 
rights and the existence of rights. The same principle whichsubjects 
the act creative of a right to the law in force at the time the right anses, 
demands that the existence of the right, in other words its continued 



manifestation, shall follow the conditions required by the evolution of 
law." (Ibid) 

In this case, therefore, Nauru not only has to establish the existence of a right to 
rehabilitation at some stage during the Tmsteeship, it has to show that that right 
continued to exist and that it still exists today. 

261. In order to determine the wrongfulness of an act of a State i t  is essential 
to judge that conduct on the basis of the law as it was interpreted and applied at 
the lime the aiiegedly unlawful conduct was performed. To judge the conduct of 
Australia in the light of the law as it may have evolved subsequently would be 
an attempt to apply the new law retroactively, in violation of fundamental 
principles of justice. 

262. This intertemporal principle has k e n  proclaimed and codified by the 
International Law Commission's draft articles on State Responsibility. 
Article 18 reads: 

"An act of the State which is not in conformity with what is required 
of it by an international obligation constitutes a breach of that 
obligation only if the act was performed at the time when the 
obligation was in force for that State." 

263. In the commentary to this Article the ILC supported the mle with the 
consideration that "the principle that an individual cannot be held criminally 
liable for an act which was not prohibited at the time when he committed it 
(nullum crinien sine Iege praevia) is a general rule of al1 legal systems". In 
finding that the principle applies in international law, the report adds that it 
provides a safeguard for all subjects of law "since it enables them to establish in 
advance what iheir conduct should be if they wish to avoid a penal sanction or 
having to pay compensation for damage caused to others" (119761 YBILC, 
Part.U, Vo1.U. p.90). 

264. The application of the principle to tortious and criminal responsibility is 
recognised by H Lauterpacht, International law, Vol.1, the General Part. p.133; 
G Schwaizenberger, International LAW a s  Applied by Inrernational Courts and 
Tribunals. Vol.1, (1957) p.24. A related principle applies in relation to treaties, 
to the effect that they will not normally bind a party in relation to an act or fact 
which took place before the date of entry into force of the treaty (Vienna 
Convention on the Law of Treaties, Art.28). 



265. A further aspect of the intertemporal principle is its application to terms 
used in treaties. As the International Law Commission recognised "the effect of 
changes in the law upon a treaty is rather a question of the application of the 
new law to the treaty - a question of the modificiition of the nile laid down in the 
treaty by a later legal mle rather than one of the interpretation of the terms" 
([19641 YBILC 1964, Vo1.U. p.203). 

266. The 1971 Namibia advisory opinion may at first glance appear to 
contradict this p~inciple. In that case the Court stated that "viewing the 
institutions of 1919, the Court must. when considering Mandate obligations. 
take into consideration the changes which have occurred in the supervening half 
century, and its interpretation cannot remain unaffected by the subsequent 
development of law" (ICJ Reports 1971. p.31, para.53). The Court stated that 
the concepts of the Mandate, including that of the "sacred tmst" "were not 
static. but were by defimition evolutionary" (ibid). However, in any attempt to 
apply that decision.to this case. it must be recalled that the Court was then 
judging the contemporary conduct of South Africa which continued to apply 
apartheid in 1971 in the territory of Namibia and did not report to the General 
Assembly. Here, the situation is entirely different. 

267. Nauni wants the Court to judge not the conduct of a State at the time of 
judgment based on continuing behaviour, but the conduct of the Administering 
Authority over a lengthy period prior to 1967. They want this conduct judgcd by 
reference Io legal concepts which were evolving throughout the time the 
relevant conduct took place and some of which have evolved corisiderably 
subsequently. Claims arising out of conduct that took place as long ago as 1947 
cannot be determined on the basis of emergent principles of international Iaw 
that were not established by 1967 or, even if established by then, were not 
applicable to al1 the earlier conduct. Even if in this case the Court considers that 
certain obligations under the Tmsteeship or general international law evolved 
with subsequent development of the law, this does not mean that such 
developments of the law apply to earlier acts committed prior to the 
development of the law. To do so would clearly be contrary to the statement of 
the mle by Judge Huber conceming the legal appreciation of facts. 

268. The application of later legal mles to treaty provisions relevant.in this 
case is discussed in greater detail elsewhere in this Counter-Mernorial. At this 
stage Australia simply reaffirms that the application of a treaty, in the same way 
as the determination of international responsibility, must have regard to the law 



in force at the time the relevant acts were committed. And the fact that one is 
dealing with a Tnisteeship arrangement does not affect this conclusion. 

269. The Australian Govemment rejects the implication in various parts of the 
Nauruan Memorial (see eg NM. paras.422429) that the COUR should determine 
the legal claims by reference to developments in moral. social and legal values 
subsequent Io the events which gave rise to the claims alleged. 

B. APPLICATION OF THE INTERTEMPORAL 
PRINCIPLE TO THE FACTS 

270. The Nauruan claim relates to the alleged failure of Australia to make 
adequate provision for the restoration of the area mined for phosphate prior to 
1967. It is clear that the various grounds on which Nauru seeks to rely relate Io 
actions over the twenty year period from 1947 Io 1967, not simply the position 
as at 1967. 

271. It is the conduct of the Administering Authority throughout the 
Trusteeship which, it is alleged, gave rise to a breach of a duty to rehabilitate. or 
to provide the financial means to enable rehabilitation to take place. Whether 
such an obligation existed and was breached depends on the legal principles 
applicable throughout the whole trusteeship period, and only on those 
principles. 

272. Even if, as the Namibia case suggests (see para.266above). and Nauru 
itself submits (NM, para.423ff), it is appropriate Io interpret the Charter and the 
Trusteeship Agreement itself in a dynamic way, this does not enable the Court 
Io interpret those provisions on the basis of the law as it has evolved since 1967. 
For to do that would be to misunderstand the nature of the obligation alleged 
and the-basis for it: it is alleged that there was an obligation to rehabilitate 
mined areas arising out of the Trusteeship as such. And this can only be because 
at the time of independence some trusteeship obligation had not k e n  fulfilled. 

273. The claim made by Nauru against Australia is. in substance, that when 
the Nauruans rejected resettlement at the end of 1964, the Administering 
Authority became obliged to rehabilitate. For clearly tliere could be no question 
of rehabilitation if the island was. with the consent of the inhabitants, to be 
abandoned. It was only when the Nauruans made the decision to remain that the 
question of rehabilitation really arose. From the perspective of the United 
Nations and the Administering Authority. the Administering Authority was 



under an obligationto provide for the welfare of the Naunian people. Prior to 
1964, the United Nations, the Administering Authority and the Naunians were 
al1 agreed that resettlement was the best means tofuifil this obligation. It was 
not until the Naunians rejected resettlement {hat rehabilitation was seriously 
considered as an alternative. As already noted, however, the Administering 
Authority regarded rehabilitation as impracticable and, in any event, time did 
not permit the.Administering Authority to cany out actual rehabilitation. in this 
cimumstance, the Administering Authority had no alternative but to make 
adequate financial provision for the future of the Naunian community. 
intertemporal principles would require these circumstances to be taken into 
account. 

274. In light of these facts. the real question raised by Nauni is whether the 
arrangements made by the 1967 Canberra Agreement were in fact a bona fida 
exercise of the discretion of the Administering Authority. In these 
circumstances, the onus is on Nauni to show either that the 1967 Canberra 
Agreement was totally iiiadequate, or that the funds made available to the 
Naunians by that Agreement somehow excluded financial provision for 
rehabilitation. 

275. Nauni cannot avoid this conclusion by relying on generai principles of 
international law, such as principles of self-determination or permanent 
sovereignty over natural resoumes as they might be applied to a situation today. 
Similarly. intertemporal law prevents recourse. in this case, to the newer. 
post-1967 notions of the "polluter pays principle", or the notion that an 
extractive industry must re-instate an area mined. In relation to the latter, there 
was al  the time no such generally acknowledged duty in Australia, United 
Kingdom or New Zealand or elsewhere. For instance, in French law a duty to 
rehabilitate did not appear in the Mining Code until 1977 (loi 110.77-620 of 
16 June 1977, Art.20 amending Art.835). See also the situation in Togo 
described in Alaglo. "Togo, its geopotential and attempis for land-use planning" 
in P Amdt and G W Lyttig (eds), Mineral Resources Extraclion, Envirorimenral 
Proleclion and Lund Use Planning in Ille Indusrrial and Developing Counlries, 
pp.260 ff. This indicates that rehabilitation of mined phosphate areas did not 
occur. Nor is there evidence of any duty to rehabilitate mined-out lands in 
international environmental instruments adopted before 1967. To apply these 
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notions here would be Io apply retrospectively Io the Administering Authority 
values, standards and obligations to which it was not subject at the relevant 
time. 

276. Finally, as already noted. Naum makes no claim of breach in respect of 
the Mandate period. It follows that Naum's claim is in respect of phosphate land 
mined out during the Tmsteeship only, excluding the area of the island mined 
prior Io 1947. (Approximately twenty-five pet cent of pre-independence mining 
occurred &fore the Tmsteeship was established in 1947.) If the case were 
othenvise, the Administering Authority under the Tmsteeship Agreement would 
incut an obligation in respect of acts for which it was not as such responsible, 
undertaken under a quite different legal regime. This would also introduce 
elements of retrospectivity incompatible with intertemporal law. 

Section IV: Relationship between the Trusteeship und 1919 Agreement 

277. Before turning to examine the nature of the tmsteeship obligations, it is 
necessary to deal with one other matter raised by Naum. the relationship 
between the 1919 Agreement and the Trusteeship. Nauni contends that the 
supposed violations of the tmsteeship obligations by Australia "in vinually 
every case flow from the system inherited in 1947" (NM. para.286; see also 
para.283). This refers particularly to the regime established by the 1919 
Agreement. Australia notes that the status quo under the 1919 Agreement was 
known to the United Nations at the time of the adoption of the Tmsteeship 
Agreement. There was no suggestion in that latter Agreement that the previous 
arrangements governing the phosphate industry (and made under the 1919 
Agreement) were in any way incompatible with k e  tmsteeship system which 
was a continuation of the basic mandate principle of the "sacred trust". 

278. Australia rejects for the reasons already set out (paras.240 to 242 above) 
the Naunian suggestion that events during the Mandate period have some "legal 
and evidential significance" for these proceedings (NM. para.287). In these 
proceedings it is only conduct during and particularly at the end of the 
Tmsteeship that is relevant. n e  Nauruan contention in relation to evidence 
from the Mandate period contlicts, in any event. with other parts of the Nauruan 
Memorial that seek to rely solely on evidence from 1965-1967 (NM, pam.274). 

279. The Coun must look at the evidence before it covering the Trusteeship 
period. This includes the provisions of the 1919 Agreement so fat as they were 
relevant to the phosphate mining during that period. It is clearly impennissible, 





the United Nations had intended to impose such a limitation" (reproduced in 
Vo1.3. NM, p.188-9). 

282. Australia does not consider it necessary to take a position on the Nauman 
contention that the tmsteeship principles have the status of jus cogens (NM, 
para.254). As indicated, Ausidia does not seek to say that the 1919 Agreement 
overrides the trusteeship system. And there can be no suggestion that the 
Tmsteeship Agreement itself is in some way inconsistent with the alleged jus 
cogens principles. For that would be to make a nonsense of the whole 
trusteeship system. So one is left with the need to apply the trusteeship 
principles of the Charter and the specific obligations of the Trusteeship 
Agreement to the facts of the case. No decision on the status of these principles 
and obligations as jus cogens is, therefore, necessary. Australia does not. 
therefore. respond further to this particular claim. 



CHAPTER 2 

NOVEL ALLEGATIONS OF BREACH IN RELATION 
TO THE CLAIM FOR REHABILITATION 

DERIVING FROM TRUSTEESHIP 

Section 1: The nature of the obligations of the Administering Authority 

283. Any consideration of the claim that there is a duty to rehabilitate flowing 
from t&steeship obligations must have regard to the nature of those obligations. 
Australia does not deny that legal obligations do in certain circumstances anse 
under the tmsteeship system. The Court in the 1971 Nomibia advisory opinion 
indicated in relation to the Mandate that "definite legal obligations" arose 
designed for the attainment of the object and purpose of the Mandate (ICJ 
Reports 1971, p.30). And Australia does not deny that this general proposition 
ais0 applies to the Naum Tmsteeship Agreement.7 

284. But it is the terms of the Charter and the particular Trusteeship 
Agreement which must alone determine the content of any obligations which 
anse from those instruments. 

A. OBLIGATIONS OF RESULT 

285. The obligations that arise under Article 76 of the Charter are defined in 
terms of the "objectives" to be achieved (what can be termed obligations of 
result: see Report of the intemational Law Commission, 119771 YBILC Vo1.n 
Part 2 at pp.18-30). The obligations are not defined in terms which specify the 
precise means to be employed by the Administering Authority to achieve a 
specified result. In consequence. the Administering Authority is left with 
considerable discretion as to the choice of means, provided the end result is 
achieved. This is significant in the present case, for there can be no doubt that 
the ultimate result envisaged by the tmsteeship system was achieved: N ~ U N  
hecame independent and the people prospered. And at no stage did the 
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supervisory bodies within the United Nations express the view that, in its choice 
of means. the Administering Authority was in breach of its legal obligations (see 
Part 1, Chapter 4 above). 

286. The international Law Commission has'recognised a distinction between 
"obligations of means" and "obligations of result". This distinction is reflected 
in draft Articles 20 and 21 of the articles on State responsibility adopted by the 
Commission in 1977. There is nothing in the relevant trusteeship obligations 
which requires a particular course of conduct by the Administering Authority. 
They are rather quintessential obligations of result. They require. for instance. 
the promotion of the well-king of the inhabitants. 7he means by which an 
Administering m ut ho rit^ achieves that is a matter for its own choice. 

287. As the international Law Commission recognised in its commentary there 
are some obligations of result where, even if the initial choice of means has not 
achieved the required result, a State may avoid a breach of the obligation by 
subsequent adoption of alternative means (see draft Art.21(2)). This may involve 
achieving the result required or in some cases. where the nature, purpose and 
field of application of the obligation allows. an equivalent result. (See generally 
the commentary to the ILC Draft Art.21 [1977] YBILC Vol.ll, Part 2 pp.18-30; 
also reproduced in 1 Brownlie, Stare Responsibiliîy (1983) pp.254-276). See also 
the Sixth Report on State responsibility by Professor Ago, [19771 YBILC. 
Vol.11, Pari 1. pp.8-20. 

288. Nauru seeks to find a breach of trusteeship in certain actions of the 
Administering Authority (NM, para.289-302). But in doing this Naum overlooks 
the fact that the obligations contained in ~r t ic le '76  of the Charter and the 
Trusteeship Agreement are obligations of result. None of those provisions 
required-Australia to act in any particular way to meet the obligations. Rather, 
the Tmsteeship Agreement. in patticular, recognised that the obligations on the 
Administering Authority to "promote", for instance, advancement of the 
inhabitants or to assure to the inhabitants an increasing share in the services of 
the tenitory were to be met by action chosen by the Administering Authority 
having regard to the "circumstances of the Tenitory" or the "particular 
circumstances of the Tenitory and its people" (ArtJ(2)(b).and (c) respectively 
of the Tmsteeship Agreement). As weU. Arîicle 3 of the Tmsteeship Agreement 
required the Administering Authority to administer the territory "in such a 
manner as to achieve" the basic objectives of the trusteeship. 



289. It foUows that the failure to rehabilitate cannot in itself constitute a breach 
of any international tmsteeship obligation. given the absence of any such 
specific requirement in the trusteeship provisionsr Naum mus1 establish that, by 
Australian actions and conduct in failig.to rehabilitate, and given the alternative 
means adopted, Australia in some way failed to achieve an outcome required 
under the Tmsteeship. Unless it can do this no possible breach could be 
established. 

290. More importantly, even if it could be established that Australia's actions 
fmm time Io time failed to meet a tnisteeship obligation requiring rehabilitation, 
Naum mus1 also show that the failure to achieve the result required by that 
obligation continued as at independence despite the adoption of alternative 
means to achieve the obligations of result, namely the favourable phosphate 
settlement which included the complete transfer t o  Nauru of the phosphate 
industry and the tmst funds then in existence. Because the relevant obligations 
are obligations of result, subsequent conduct was clearly envisaged in the 
circumstances as allowing a tmsteeship State Io achieve the results required of 
it. (See draft Article 21(2) of the ILC draft Articles on State responsibility.) 
Naum would stili, therefore, have to show that the lems on which independence 
was granted failed to achieve a result equivalent to that result which previously 
may have been considered to require rehabilitation or a fund specifically 
committed to rehabilitation. 

291. By their supervision and recommendations United Nations bodies could 
clearly indicate to an Administering Authority what action was necessary to 
meet a particular tmsteeship obligation. And in Australia's case. it paid careful 
regard to the recommendations of the United Nations and adjusted ils behaviour 
accordingly (see paras.92 to 106 for examples). It is for this reason important 
that any.consideration of Australian responsibility for rehabilitation have regard 
no1 Io individual acts during the tmsteeship but Io the situation as at 
independence when Australia relinquished any further administrative 
responsibility. Even if particular actions during the Administration did not fully 
meet tmsteeship obligations, it is only if a relevant breach can be established 
having regard to the situation at independence that Nauru could succeed. And it 
can only do this if it can successfully show that, instead of rehabilitation, the 
ultimate means chosen by the Administering Authority to ensure the well-king 
of Naum did not in fact satisfy the relevant obligations. ln reality this means that 
Naum must show that the means chosen by the Administering Authority - the 
provision of finance under the 1967 arrangements - were totally inadequate to 



achieve rehabilitation. But this cannot be so. Nauru admits it has the financial 
means. For this reason. Australia strongly denies that N ~ U N  can establish a 
breach on the facts quite apart from the difficulties that exist in establishing any 
legal bases for ils claim. In effect Naum claims that it was entitled to eamarked 
funds, assigned specifically to rehabilitation and irrespective of the general 
wealth of the Naumans under the 1967 arrangements. This is not only patently 
unreasonable, but it is unsupportable as a restriction on the general discretion 
entrusted to the Administering Authority. 

B. DOMESTIC LAW ANALOGIES 

292. Another important consideration is that. in considering the nature of the 
obligations of the Administering Authority, it is the actual provisions of the 
Charter and Trustceship Agreement to which the Court must have regard. 
Australia rejects the attempt by Naum to import into these treaty provisions the 
whole set of legal rights and dulies connected with the notion of a "tmst" iri 
domestic law, particularly the common law. To do that is to mistake completely 
the fundamental elements of the United Nations Tmsteeship System. Domestic 
law analogies have limited value in this area. The Court recognised the 
difficulty in equating domestic systems with the international mandate and 
tmsteeship system in the Status of South West Africa (Advisory Opinion) (ICJ 
Reports 1950. p.132): 

"The League was not, as alleged by that Govemment [South Africa]. a 
'mandator' in the sense in which this term is used in the national law 
of certain States. It had only assumed an international function of 
supervision and control. The 'Mandate' had only the name in common 
with the several notions of mandate in national law. The object of the 
Mandate regulated by international mles far exceeded that of 
contractual relations regulated by national law. The Mandate was 
created, in the interest of the inhabitants of the territory. and of 
humanity in general, as an international institution with an 
inlemational object - a sacred tmst of civilisation. It is therefore not 
possible to draw any conclusion by analogy from the notions of 
mandate in national law or from any other legal conception of that 
law." 

293. Similarly, Judge McNair in his separate opinion in that case pointed to 
the inappropriateness of seeking to apply private law institutions directly to an 
international institution. He said: 



"What is the duty of an intemational tribunal when confmnted with a 
new legal institution the object and terminology of which are 
reminiscent of the mles and institutions of private law? To what extent 
is it useful or necessary to examine what qay at first sight appear to be 
relevant analogies in private law systems and draw help and 
inspiration fmm them? International law has recmited and continues 
to recmit many of its mles and institutions from private systems of 
law. Article 38(i)(c) of the Statute of the Court b a r s  witness that îhis 
pmcess is still active. and il will be noted that this article authorises 
the Court to 'apply ... (c) the general principles of law recognised by 
civilized nations'. The way in which international law bomows from 
this source is not by means of importing private law institutions 'lock. 
stock and barrer, ready-made and fully equipped with a set of mles. It 
would be difficult to reconcile such a process with the application of 
'the general principles of law'. In my opinion. the true view of the 
duty of international tribunals in this matter is to regard any feahires or 
terminology which are reminiscent of the mles and institutions of 
private law as an indication of policy and principles rather than as 
directiy importing rhese niles and instihitions" (p.148). 

294. It is important to note the use to which Judge McNair would put private 
law analogies: it was only as "an indication of policy and principles". It was not 
to import the private law niles and institutions. The "international institution" of 
tmsteeship must be defined by reference to its own mles. Australia therefore 
rejects completely the relevance of the Appendix by Professor Honort? in the 
Naunian Memorial. That Appendix examines in some detail tmst and trust-like 
institutions in domestic legal systems and makes the mistake warned of by 
Judge McNair of seeking to import directly the content of private law mles 
applicable to a particular domestic law concept. in addition, the Appendix looks 
selectively at only one relevant analogy, that of the "trust". The 
inappmpriateness of selecting this analogy is highlightcd by an examination of 
mandates established under Article 22 of the Covenant. the predecessor to the 
United Nations tmsteeship system. As was recognised by Quincy Wright in his 
1933 study of mandates, resort to domestic law analogies in relation to 
Article 22 of the Covenant was made difficult by the fact th& three words with 
different legal meaning were used: mandate, tutelage and tmst. He concluded 
that there was little evidence that the word "trust" was used in a technical sense; 
by contrast. there was considerable evidence that the word "mandate" was so 
used. (Mandates under rlie League of Narions (1933) pp.375-390, esp at 377). It 



would be equally a mistake to read the reference to "tmst" in the United Nations 
Charter in a technical, private law sense as referring to "tmst" in the common 
law. Nauni points to no evidence that it should be so constmed. Nor do the 
negotiations of these provisions at the time of the San Francisco Conference 
support the conclusion for which Nauru contends. As is said by Kelsen, an 
'6. tnstitution of public, especially of international, not of pnvate, law is intended" 
(H Kelsen, The Law of rhe United Nations (1951) p.566). And as Lauterpacht, 
who was sympathetic to use of domestic law analogies in international law said 
of the Mandate system. "(T)he technicalities, exceptions and historical 
pecuIianties of any given system of private law have no application in the 
interpretation of mandates." (Private Law Sources and Analogies in 
International Law (1927) p.200; see also C Rousseau, Droit international 
public. Vol.II(1974) p.380.) 

295. Even if one examines the Honoré appendix. with a view to seeing if any 
policy and principles might be imported into the international institution. one 
finds little assistance. The conclusion of the Appendix is that there is a 
"pervasive use of protective institutions" in domestic law systems. Persons 
holding an office under these institutions are normauy subject to supervision by 
some other body, often a court. But it is difficult to generalise as to the precise 
duties of a tmstee. As Honoré acknowledges (Appendix para.20. Vol.1, NM. 
p.361, NM) the terms of the tmst instrument set out the power and duty of the 
tmstee and nomdlly these ternis can Vary so long as they are not unlawful or 
contra bonos mores. This reinforces the fact that the tmsteeship system created 
by the Charter depended very much on the terms of individual tmsteeship 
agreements to determine the precise obligations of an Administering Authority. 
The Charter also established an elaborate system of supervision, the "securities 
for performance" already mentioned. To this extent one might acknowledge that 
the tmsteèship system is analogous to protective institutions in private law. 

296. Naum seeks in addition, however, to import on to the intemational plane 
a general "duty of loyalty" and an "intense" fiduciary duty applicable in al1 tmst 
situations, which it is said requires the administration of the trust solely in the 
interest of the beneficiaries (Honoré Appendix para.21, Vo1.l. NM, p.361). But 
to rely solely on the intense fiduciary duty applicable to tmstees in domestic law 
is to state the notion of fiduciary duty too absolutely. As Wright said: 

"The terms 'trust' and 'entmsted' were used to emphasize the 
fiduciary character of the relations of both League and mandatory to 



the mandated peoples rather than to import into the institution the 
English law of strict trusts." (p.389) 

297. And as is stated in a leading Ausgalian text: "The trust is a fiduciary 
relation, but every fiduciary relation is not a irust" (Jacobs' Law of Trusts 
(5th ed 1986). p.10). A fiduciary duty operates in a wide range of situations and 
varies in its content depending on the situation. One can in certain 
circumstances have a fiduciary duty without at the same t h e  k i n g  precluded 
from pursuing one's own interest. For instance, in a number of English cases 
limits on the application to a fiduciary of the principle that a person must not put 
himself in a position where interest and duty conflict have been recognised. 
Hanbury and'Maudsley, Modern Equiry (12th ed 1985). say: 

"But it is not safe to make the attractive over-simplification of saying 
that a fiduciary must always account for au gains which come to him 
by reason of his fiduciary position." (p.577) 

This emphasises the need for caution in any attempt to generalise and draw 
absolute rules that should apply to the actions of a tmsteeship authority on the 
international law plane. 

298. The need for caution in tmnslating rules from the private law area into 
international law is underlined by the essentially different nature of the 
relationship. In a private law trust one is nomally dealing with a business or 
personal relationship involving limited and identified property or assets. By 
contrast, under a tnisleeship under the Charter one is dealing with the discharge 
of a complete range of governmental functions' on behalf of a whole 
selfdetemination unit. ïXe two situations are not comparable. In this context it 
needs to be remembered that it is the duties of the Administering Authority as 
trustee thaiare alleged to be breached. It is not alleged that the BPC itself was a 
tmstee. In fact. Nauni says that the BPC is in the same position as any private 
trading enterprise. Yet it appears to aUege that the benefits gained by the Partner 
Govemments through their ownership of the BPC in some way should be 
equated with and treated as actions in conflict with a fiduciary duty imposed on 
them in their capacity as administrators of the territory. This is to confuse two 
separate roles. Throughout the Mandate and Tmsteeship the different ro le~  and 
responsibilities of the three Govemments as Administering Authority and as 
owners of the BPC were recognised and accepted. For Nauru to suggest 
otherwise is to ignore the way in which the United Nations treated the 
operations of the BPC (see paras.108 to 119 above). To read the trusteeship 



provisions as carrying the corollary that the mandate or trustee powers could not 
benefit from the resources of the territories in question ihrough a commercial 
entity would be to ignore the widespread practice of Administering Powers 
under both the League and the United Nations. In the case of Nauru, the lack of 
any logical basis for saying that such an arrangement infringed some fiduciary 
duty which thus supports an obligation to rehabilitate is highlighted by a review 
of the salient facts. 

299. The grant and extension of mineral concessions to foreign concems in 
mandate and trust territories was an accepted feature of their administration. The 
League of Nations in particular accepted the practice of the Partner 
Govemments in relation to Nauru. As Professor Quincy Wright said speaking of 
Nauru: 

"Does the principle of gratuitous administration prohibit the 
mandatory from engaging in business for profit in the mandated area? 
Apparently not. The Commission has distinguished between the 
mandatory govemment in that capacity and in the capacity of a private 
entrepreneur." (Wright, Mandates under the League of Nations (1933) 
at pp.453-4.) 

300. Nauni in effect atternpts to impose some additional obligation on the 
exploitation of Nauni's resources in order to found a duty to rehabilitate. It 
attempts' to impose obligations which would have the effect that an 
Administering Authority could not promote the economic advancement of a 
trust temtory through exploitation of its resources, or could oniy exploit subject 
to prohibitive conditions. This attempt to create somé ideal mode1 of a "sacred 
trust" gets no support from an examination of the trusteeship system in practice. 

301. In the context of United Nations tmsteeship, one can conclude that the 
basic notion of a "sacred trust" may weU involve certain fiduciary duties on an 
Administering Authority. And it is this general principle. rather than any 
specific nile applicable to a trustee as such. that might be imported into 
international law. The content and nature of such a fiduciary duty can Vary 
considerably. Its content can oniy be determined by a consideration of the actual 
circumstances goveming the relationship. And if one examines the situati.on in 
this case, the only reasonable conclusion that one can reach is that while the 
nature of the trusteeship relationship imposed an obligation to have regard to the 
interests of the people of Nauru, as reflected in Article 76 of the Charter and the 



Tnisteeship Agreement, it did not impose a duty to act solely in the former's 
interest. 

302. The "open door" embodied in the,former "A" and "B" mandates is not 
absolute under the trusteeship system. It is: 

"subordinated by the Charter and Tnist Agreements to the interests of 
the inhabitants .... The Charter provides (Art.76(d)) that 'equal 
treatment in social, economic. and commercial matters for al1 
Members of the United Nations and their nationals' (and also for the 
latter in the 'administration of justice') shali be 'without prejudice' Io 
'political, economic, social and educational advancement of the 
inhabitants of the trust temitories' as weU as the other basic objectives. 
This is an important change which gives the Administering Authority 
much more freedom of action to safeguard the interests of the 
population which may coincide in certain cases with its own interest." 
(Duncan Hall. The Trusteesliip Systen~ (1947) 24 BYBIL 33.68). 

303. The Administering Authority secured from the BPC the costs of the 
administration of Nauru, as well as royalty payments. It emphasised to the 
United Nations the difference between its responsibilities for administration and 
the commercial role of the BPC (see para.306 above). And given this. the 
Administering Authority pmperly met its duty to have regard to the interests of 
the Nauruans in ensuring that the royalties and administration expenses were 
pmvided from the BPC operations. Australia rejects the Naunian assertion that 
the exclusive object of the Administering Authority was the exploitation of the 
phosphate deposits for their own benefit. There was no necessary 
incompatibility. in any event. between its interest in exploitation of the 
phosphat-e and the Nauruan interest in development of employment 
opportunities and the general prosperity bat  mining brought. The well-being of 
the Naunian people was conscientiously ensured in terms of social, economic 
and political advancement. This was guaranteed by the financial aspects of the 
phosphate agreement and the transfer of the trust funds (see paras.242 to 243 
above). 

304. The Nauruan argument if upheld must mean that  aur ru is not only 
accusing Australia of a breach of trust, but also accusing the United Nations 
itself of not k i n g  diligent enough. Because, if the preceding argument is not 
accepted and domestic law "tmst" analogies are considered directly relevant. it 
is clear that the real "trustee". with the obligations which are said to be 



incumbent on such a person, is not the Administering Authority but the United 
Nations itself. The Administering Authority was no more than a representative 
or delegate of the United Nations. (See M Glele-Ahanhanzo, "Article 76" in J-P 
Cot et A PeUet, La  Cliarre des Nations Unies (2nd ed 1991) pp.1113-1127). 

305. The Administering Authority was accountable to the United Nations from 
which its authority over the territory derived. Apart from obligations owed to 
other Member States (which are not in question here). the obligations of a 
tnistee~hip power were matters for review and judgment by the supewisory 
organs of the United Nations. Yet there were only recommendations and 
nothing more made in this regard in relation to the rehabilitation of the mined 
areas of Nauru (see paras.171 to 202 above). If Nauru is to allege a breach by 
Australia of some tnisteeship obligation it at the same time effectively 
condemns the United Nations and the whole supewisory mechanisms used to 
review the performance of an Administering Authority. 

Section II: The choice of means by the Administering Authority 

306. Because the relevant trusteeship obligations are obligations of msult. the 
choice of means necessary to meet those obligations remained with the 
Administering Authority. Various factors infiuenced the choice that was in fact 
made. 

307. The phosphate mining itself which took place under a concession held by 
the British Phosphate Commissioners cannot be described as inconsistent with 
the Tmsteeship Agreement, for it clearly was not. Naum itself does not question 
the mining pcr se, for it alleges only a duty to rehabilitate. The question is 
whether. in order Io comply with the tnisteeship obligations. such mining had to 
be accompanied by rehabilitation. 

308. Prior to 1964, as has k e n  indicated (paras.121 to 141). resettlement was 
seen by the Naunians, the United Nations and the Administering Authority as 
the most appropriate way in which to ensure the future well-being of the 
Naunian people. All the efforts of the Administering Authority were 
concentrated on this. 

309. Given that resettlement was the preferred solution. rehabilitation. was 
until that time not an option that made any sense. To insur the cost of 
rehabilitation would have been to waste financial and other resources that would 
be needed for other purposes, including the establishment of a new homeland. 



Rehabilitation was also regarded as of uncertain benefit given the lack of 
rainfall, the risk of any replacement soi1 k ing  washed away and the prohibitive 
cos1 of transporthg replacement soi1 to Nauni. These issues had k e n  carefully 
examined in CSIRO and BPC studies between 1954 and 1965 and are referred 
to in greater detail in paragraphs 143 to 157 above. As the 1954 CSIRO report 
said, for instance, "no practical possibility whatsoever is seen of wide scale 
utilisation of worked out phosphate lands for agriculture" (Preliminary 
Objections, Vo1.U. p.129). 

310. The United Nations shared the scepticism as to the usefulness of 
rehabilitation. In the 1962 Visiting Mission report, for instance. it was 
concluded that "settlement ... in a new home is unavoidable" (see paras.1-21 to 
141 above for a detailed examination of United Nations consideration of this 
issue). 

31 1. Up until1964,when the option of resettlement was abandoned (although 
not entirely by the United Nations and the Parmer Govemments), there was a 
general acceptance that given likely population growth and the inability to make 
the phosphate lands productive. rehabilitation was not a viable option. It is 
impossible for Nauru to contend in these circumstances that rehabilitation was a 
necessary means to comply with the trusteeship obligations. ï h e  trusteeship 
obligations were k i n g  met and were expected Io be met by a choice of means 
other than rehabilitation. 

312. After 1964 the choice of means necessary to fulfil the trusteeship 
obligations was dictated by additional factors. The Nauruans decided to stay on 
the island. They also demanded independence no later than 1968. Clearly. it was 
not possible in that time for the Administering Authority to undertake 
rehabilitation. A further. comprehensive study of this issue was undenaken by 
the Davey Committee. It too concluded that comprehensive rehabilitation of al1 
mined areas "while technically feasible" was "impracticable" given the very 
many practical considerations involved. An examination of the conclusions of 
the Committee has been provided in paragraphs 153 to 165 above. 

313. While certain uses of mined-out land could be contemplated (such as an 
airstrip or water storage). the Committee emphasised the need for long-term 
land use planning. It also pointed to the fact that: 

"elsewhere in the world phosphate mining appears not to have been 
subject to the same kind of regulatory requirements for land 



restoration or rehabilitation as other kinds of mining operations. This 
is undoubtedly because the difficulties and costs involved make 
treatment of worked out phosphate lands generally uneconomic.~." 
(p.27; reproduced in Vo1.3, NM. p.237). 

314. Hence, there is no basis for Nauni to say that rehabilitation was the 
normal way in which phosphate mines were treated. Rehabilitation, in the 
circumstances of Nauru, was only an issue that arose from the fact that the 
phosphate lands occupied a significant proportion of the land mass of Nauni and 
in circumstances where the option of resettlement was not taken up. 

315. It should also be recognised that rehabilitation would not restore 
something that previously had been of great value. As the Davey report said: 

"The plateau area had in the past not been intensively used by the 
Nauruan people. The whole population formerly resided and still 
resides on the narrow strip of low coconut lands surrounding the 
island, comprising some 998 acres, and in the relatively fertile basin of 
about 154 acres surrounding the Buada Lagoon. a small lake at 
approxirnately sea level. The phosphate lands carried a vegetative 
cover ranging from sparsely growing and stunted trees to denser 
stands of tomano and wild almond with some coconut trees and 
pandanus in favoured areas. The main former use of the phosphate 
lands - as a source of timber for c*oes and thatching materials for hut 
constniction and as a reserve for the hunting of birds. the only form of 
wild life on the island - are scarcely relevant to the present econornic 
circumstances and way of life of the Nauruan piople. The limited food 
produced on the uncultivated uplands obviously never made a 
significant contribution to the subsistence of the Nauruans. The very 
porous, thinly soiled phosphate lands would undoubtedly have been 
the first and rnost seriously affected in the recurring drought periods. 
and in any event the output on the coastal fringe in favourable years 
would have k e n  inadequate for consumption requirements. Today 
there is no sign that unmined land on the slopes of the plateau is k i n g  
used for any form of productive activity except for a very small area 
which is under cultivation as a vegetable garden by Chinese members 
of the BPC work force ... 

The concern of the Naunians over the denuded condition of the 
phosphate-bearing lands after rnining is not so rnuch because of any 



loss of currently useful production there but because of loss of 
opportunities for future utilization of these areas for habitation, 
agriculture or other purposes. It was estimated that these reduced 
opportunities would become a more serious restraint upon the 
Nauruan economy as population density on the island increases 
substantially above present levels. Difficulties would also occur when 
a n k i f  reduced dependence upon imported foodstuffs became 
necessary or desirable" (p.9-10, Vo1.3, NM, p.219). 

316. Given the continuing uncertainty as to the economic feasibility of 
rehabilitation and the fact that the form of any rehabilitation would need to 
depend very much on the choice of the Naunian people as to land use priorities, 
the Administering Authority took a proper decision. 1t decided that any 
obligations it had under the Tnisteeship to promote the well-being of the 
Naunians could be met by financial pmvision which would enable the Naunians 
to carry out rehabilitation in the future if they so decided. The financial means 
provided were substantial and adequate for this purpose. They included the 
Trust Funds in existence at the time of independence. This included the Long 
Term Investmeut Fund designed specifically to provide for the economic future 
of the Naunian people when the phosphates were exhausted. the value of which 
stood at over A$6 million on 30 June 1967 ($A42 million in 1993 values). In 
addition, the Partner Govemments relinquished completely the interests of BPC 
in the phosphate deposits (a scttlement worth $A90 million in 1967 or $630 
million in 1993 values). A fuller analysis of this settlement indicating the 
benefits received by Nauni is contained in the Section VI1 of this Chapter. 

317. The 1967 settlcment was made after a careful re-examination of the 
whole question of rehabilitation. Once resettlement was abandoned, the 
Administering Authority in good faith further reviewed the feasibility of 
rehabilitation. The Davey Commitiee reported. It concluded that comprehensive 
rehabilitation in the sense sought by Nauni was not feasible. 1s it suggested by 
Naum that an obligation to rehabilitate existed whether or not i t  was feasible 
and in the interests of the inhabitants? Such an obligation would not appear 
consistent with the fundamental tmsteeship principle to promote the wcll-being 
of the inhabitants. It would be expending money that could otherwise be spent 
on the welfare of the inhabitants on a futile exercise. 

318. It was in these circumstances that the Partner Govemments eniered into 
the negotiations on the future of the phosphate industry. And it was with a view 



to enabling Nauni itself to determine what course of action to take in relation to 
rehabilitation that the comprehensive settlement was agreed to by the Partner 
Govemments. If Nauni was to achieve the independence which it wanted by 
1968 there was clearly no oppominity to u n d e F e  further sîudies into whether 
rehabilitation was the best way in which to promote and pmtect the long term 
interests and well-being of the Naunian people. The Partner Govemments did 
not deny their responsibility to ensure the weli k i n g  of the Naunian people. 
They were clearly mindful of it and at independence left them very well 
provided. And as the Nauni Commission of Inquiry report indicates, Nauru 
itself has done little to pursue rehabilitation. As that report further indicates. 
rehabilitation is not a question simply of restoring land, but of Nauni deciding 
as a people on the particular form of land use that it is desired to achieve 
through rehabilitation. The Davey report had also recognised this. 

Section III: Absence of any specific provision 
to rehabilitate in the Trusteeship Agreement 

319. The Naunian allegations conceming rehabilitation, if the Court considers 
it open to examine them in substance. cannot rely on any specific provision 
conceming rehabilitation in the Tmsteeship Agreement or Chapter XII of the 
Chaiter. This is significant given that Nauni considers these instruments provide 
"the primary causes of action on which Nauni relies" (NM, para.243). Nauru is 
forced to contend that an obligation to rehabilitate arises out of the existence of 
the tmsteeship "in the particular circumstances of Nauni" (NM. para.290). 
Regard, says Nauni. must be had to: 

"the basic purposes of the tnisteeship system. That system would lack 
substance altogether if its principles were not inimical to the physical 
destniction of the homeland of the people of a trust territory" 
(p&.294). 

320. Australia does not deny that it had duties of a general kind arising from 
Article 76 of the Charter. But. as the Naunian Memorial demonstrates. while it 
is easy to make general assertions based on such broad undertakings, it is more 
difficult to point to the legal and factual basis upon which any requirement to 
rehabilitate could be made out in this case. For. as Nauni recognises, on!y one- 
third of the phosphate lands were mined during the tnisteeship. The mining of 
that area clearly did not make the island uninhabitable and the mining was 
carried out wiih the consent of the Naunians and to their benefit. Nauni itself 
has chosen to mine the remaining two-thirds of the phosphate lands and yet has 



not found it necessary to undertake any rehabilitation itself in order to ensure the 
island remains inhabitable. Naum has continued to prosper as an independent 
State with a high rate of population increase. This-indicates that Nauru is not 
really serious about rehabilitation, but is seeking some financial gain at 
Australia's expense. 

321. As Judge Shahabuddeen has recognised. "part of the problem concems 
the corcect appreciation of Naum's case" (ICJReporrs 1992, p.282). And Naum 
itself does not assist. Judge Shahabuddeen outlines what he understands to be 
the essence of the Naunian case. ni is  is that Australia: 

"failed to exercise these comprehensive govemmental poweis so as to 
regulate the phosphate industry in such a way as to secure the interests 
of the people of -Nauni... [Tlhere was a failure to institute the 
necessary regulatory measures to ensure the rehabilitation of 
worked-out areas. not in the case of mining in any country. but in the 
case of large-scale open-cast mining in the miniscule area of this 
particular Tmst Territory. The consequenw, according to Nauni, was 
that the Territory became, or was in danger of becoming. incapable of 
serving as the national home of the people of Naum, contrary to the 
fundamental objectives of the Tmsteeship Agreement and of the 
Charter of the United Nations" (p.282). 

322. If this is the real Naunian claim it follows from this formulation of the 
claim that the only provision of Article 76 of the Charter that is relevant is 
Article 76@). This provides that one of the basic objectives of the tmsteeship 
system is: 

"to promote the political, economic, social, and educational 
advancement of the inhabitants of the tmst territories, and their 
progressive development towards self-government or independence as 
may be appropriate to the particular circumstances of each territory 
and its peoples and the freely expressed wishes of the peoples 
concemed, and as may be provided by the terms of each tmsteeship 
agreement." 

323. It is not apparent how a requirement to tehabilitate can arise from &ch a 
broad objective. Nor can one read into such an obligation of result any 
requirement to pursue particular actions such as rehabilitation. There are no 
other provisions of the Charter which appear to be relevant. 





327. While the Coun has concluded that at the time of independence the 
question of rehabilitation of the phosphate lands had not been settled (ICJ 
Reports 1992.254, para.33). that in no way is thesame as a finding that Nauru 
had alleged prior to independence that the fajlure to rehabilitate constituted a 
breach of the trusteeship. And as any examination of statements by Nauru on 
this issue prior to independence shows, there was no aiiegation of breach of 
trusteeship. A legal basis for the alleged claim was not stated. It was presented 
by Nauru as no more than a moral claim and that is how Australia understood it  
until these proceedings. Nauru itself has recognised that even now its claim is 
based on what it considers fair and equitable (CR 91/18, p.28). 

328. The two United Nations resolutions that called for rehabilitation 
(resolutions 21 I l(XX1) and 2226(XX1)) contained no suggestion of breach of 
the Tmsteeship Agreement (paras.176 to 183 above). They simply 
recommended certain action by the Administering Authority in the same way as 
recommendations were made to other administering authorities on a whole 
range of tmsteeship issues by both the General Assembly but also more 
particularly the Trusteeship Council. 

329. It is only following the Commission of Inquiry report in 1988 that Nauru 
started to claim that Australia had breached its trusteeship obligations by failing 
to cany out a rehabilitation program. Until then, there was never any statement 
to indicate that Nauru consideid its demands on the Partner ~ovemments as 
anything other than a moral claim. Yet if Australia and the other Partner 
Govemments were in breach of trusteeship obligations by failing to rehabilitate, 
Nauru would have said so from the begiming when the claim was first made 
and particularly in United Nations fomms. Yet it did not. One can only conclude 
that Nauru until recently never considered that there had in fact been any breach 
of trusteeship obligations. 

Section V: Relevance and effect of General Assembly recoinmendations 

330. The significance of the fact that certain General Assembly resolutions 
referred to rehabilitation fails to be detemined in light of the obligations of the 
Administering Authority. The fact that a resolution calls for particular action 
cannot in itself be taken as indicating that failure to comply h o u n t s  to breach 
of Trusteeship obligations. As noted above, these were obligations of result. 
There were many United Nations resolutions relating to particular Trusteeships. 
Such resolutions were no more than recommendatory, so that failure to adopt the 
recommended course did not amount to breach of any international obligations. 



The important îhiig was to effect the required result. The only obligation owed 
by the Administering Authority in respect of these resolutions was to consider 
them in good faith. 

331. As Judge Lauterpacht said in the 1955 Advisory Opinion on Sou111 West 
Africa (ICJ Reports 1955, p.66 at p.116): 

' n i e  Tmsteeship Agreements do not pmvide for a legal obligation of 
the Administering Authority to comply with the decisions of the 
organs of the United Nations in the matter of trusteeship. Thus there is 
no legal obligation, on the pari of the Administering Authority, to give 
effect to a recommendation of the General Assembly to adopt or 
depart from a particular course of legislation or any particular 
administrative measure. The legal obligation resting on the 
Administering Authority is to administer the Trust Territory in 
accordance with the principles of the Charter and the provisions of the 
Tmsteeship Agreement, but not necessarily in accordance with any 
specific recommendation of the General Assembly or of the 
Tmsteeship Council." 

332. Judge Lauterpacht examined the practice of States administering Trust 
Territories to demonstrate that such States have asserted their right not to accept 
recommendations of the Tmsteeship Council and the General Assembly, and 
that this right "has never been seriously challenger (at 116). N a u ~  is one 
example, quoted by Judge Lauterpacht: 

"When the Tmsteeship Council recommended in respect of Nauru that 
the long term royalty investment funds should not necessarily be 
limited to Australian Govemment securities, but should be invested 
freely in the best interest of the Naumans. the Administering 
Authority explained why it was unable to act upon the 
recommendation (A/933, OfJicial Records, Four111 Session. Suppl. 
No.4, p.77; Al1306, Fifr~ Session, Suppl. No.4, p.134)" (ICJ Reports 
1955 at 117.) 

333. Australia was required to take account of the resolutions on rehabilitation 
(which it did). but it was under no obligation to give effect i o  the 
recommendations on rehabilitation contained in them. In fact. Australia gave 
serious consideration to the various recommendations of the Trusteeship 
Council and those of the General Assembly and explained its reasons for not 



acting on the recommendations (see Judge Lauterpacht in the 1955 advisory 
opinion. ICI Reports 1955 at p.119-120). These reasons have been outlined in 
some detail above (see especially paras.171 and 188). (As Chapter 4 below 
shows there can therefore be no separate allqgation that Australia has failed to 
comply with some independent duty in relation to its accountability to the 
United Nations.) The United Nations itself made no finding that Australia 
abused p y  duty in this regard. As Part 1 has shown, there were sound reasons 
for Australia choosing not to set about rehabilitating Nauru's worked-out 
phosphate lands before independence. There was no technical solution that 
could have been implemented in a way that was economicauy sensible. It was 
also recognised at the time that any rehabilitation would need to be the result of 
a land use plan covering the whole island and not just that area already mined. 
in these circumstances, the Administering Authority chose alternative means to 
rehabilitation. One cannot, therefore, derive a breach of tmst obligations from 
the fact that recommendations on rehabilitation were made by the General 
Assemb:y. 

334. As well as the General Assembly. the Visiting Missions and the 
Trusteeship Council thmughout the period regularly discussed the issue of 
rehabilitation (see paras.171 and following) and this is reflected in their reports. 
Not once is any finding made in those reports, nor do they contain any serious 
suggestion, that failure by the Administering Authority to rehabilitate would 
amount to a breach of trusteeship obligations. 

Section VI: The unconditional termination of the Trusteeship 
precludes any cornplaint of breach of the Trusteeship Agreement 

335. in its judgment of June 1992, the Court held that, having regard to the 
particular circumstances, "the rights Nauru might have had in connection with 
rehabilitation of the lands remain[ed] unaffected by the termination of the 
Trusteeship by the General Assembly" (ICJ Reports 1992, p.253, para.30). 
Australia no longer contends that the Court does not have jurisdiction to hear the 
Nauman claim. Nor does Australia contend any longer that Nauru's claim for 
rehabilitation is inadmissible in its entirety. 

336. In the same judgment, the Court also held that' General Assembly 
resolution 2347(XXII) of 19 December 1967 had "definitive legal effect" and 
that the Tmsteeship Agreement was terminated on that date (p.251, para.23). 
Clearly enough, this changed the status of the Territory. It also meant that, since 
that date, there has been no basis on which to challenge an aUeged failure by the 



Administering Authority to comply with its obligations with respect to the 
administration of the Tenitory. This is because the termination of a Tmsteeship 
Agreement is the ultimate act of supervision by the United Nations. It signifies 
either that the Administering Authority has committcd so serious a breach that it 
is disqualified from acting further in that behalf, or that the Administering 
Authonty has fulfilled its obligations so well that there is nothing left for i t  to do 
other than respect the people's exercise of their right to self-determination. 

337. In Naum's case, there is no doubt that the General Assembly terminated 
the Tmsteeship on the ground that the Administering Authority had discharged 
its task so well that there was nothing further for it to do, save abide by the 
Naunians' act of self-determination. In so doing. it made a conclusive 
pronouncement on the conduct of an Administering Authority with respect to ils 
trusteeship obligations. There can be no question of the United Nations' 
competence in this regard. In the Namibia case. the Court said: 

"the United Nations ... acting &rough its competent organs, must be 
seen above al1 as the supervisory institution, competent to pronounce. 
in that capacity. on the conduct of the mandatory with respect to its 
international obligations, and competent to act accordingly." (ICJ 
Reports 1971. at pp.49-50.) 

338. There is no difference in this respect between the United Nations as a 
successor body to the League of Nations in relation to a Mandate and its 
position when exercising an ultimate supervisory authority with respect to a 
trusteeship regime under its powers derived from Articles 16 and 85 of the 
Charter. 

339. Thus. when the United Nations decided that. because the Administerinr! - 
Authority had completed its task, the Naunian Trusteeship should be brought to 
an end. it disposed of al1 the legal issues concerning the administration of the 
Trusteeship by the ~ d m i n i s t e r i n ~  Authority - "at least, those relating to the 
basic tnisteeship obligations as distinct from individual rights of United Nations 
members. such as for example to equality of treatment" (J Crawford, The 
Creation of States in Infernarional Law (1979) p.342). 

340. As a resuit, Nauru cannot successfuliy argue that, by failing to exercise 
its govemmental powers so as to provide for a rehabilitation scheme on Nauru, 
Australia breached obligations arising under the Trusteeship Agreement with 
respect to the administration of the Trusteeship. It apparently seeks to make 



these arguments (CR91l20, p.83; CR91R2. p.45). but they are foreclosed by the 
prior pronouncement of the United Nations, acting through the General 
Assembly. To succeed. therefore. Nauru must show that its rehabilitation claim 
arises from general international law-and not from obligations under the 
Tmsteeship Agreement with respect to tmsteeship administration. It must be 
these general international law rights, if any, which the Court holds unaffected 
by the General Assembly's decision to tenninate the Trusteeship. (The status of 
Nauru's claim at general international law is dealt with in Chapter 3.) 

341. It will be recalled that the General Assembly well knew that Nauru and 
the Administering Authority differed on the question of responsibility for 
rehabilitation (ICJ Reports 1992, p.253, para.30). The position may have been 
different had the Assembly, in terminating the Trusteeship, also reserved the 
question of rehabilitation. or imposed a condition concerning the performance of 
any related and outstanding obligation. It did not. The unqualified terms of 
resolution 2347(XX11), making no reference to rehabilitation whatsoever, are 
consistent only with the Assembly's pronouncement that al1 the obligations of 
the Administering Authority with respect to the administration of the 
Trusteeship had been met. In this situation, termination must be taken as 
determinative and afinis litium to any assertion of failure to comply with the 
obligations concerning the Territory's administration. The resulting situation is 
explained by one writer in the following terms: 

"the answer would seem to be that the Assembly's function here is a 
determinative one - that i t  is designated by the Charter to decide 
particular matters of political fact, applying principles of self- 
determination implicit in the Trusteeship instruments. It is obviously 
necessary, as Judge Wellington Koo pointed out, that in these matters 
there be some finis litiunz" (J Crawford, The Creution of States in 
International Law (1979) pp.343-4). 

342. This analysis carries with it the consequence that upon tennination of the 
Nauruan Trusteeship, there was no longer any basis on which to question the 
performance of obligations conceming Australia's administration under the 
Tmsteeship Agreement. Moreover, the unconditional termination is compelling 
evidence that the United Nations considered that there had been no breach of the 
Trusteeship Agreement, though the Administering Authority had declined to 
accept thc responsibility for rehabilitation which Nauru sought to thmst upon it. 



343. Of course. as noted above. there rernains the question whether, at general 
international law. N ~ U N  had any other entitlement. See Chapter 3 below. But if 
the responsibilities of supervision exercised by the United Nations bodies are 
not to be ignored, it must unquestionably b e  recognised that termination 
unconditionally of the Tmsteeship now precludes any second-guessing, or re- 
examination, of the action of the United Nations General Assembly with a view 
to finding some breach of trusteeship obligations never previously identified. 

Section VU: The benefits from phosphate mining 

A. INTRODUCTION 

344. Even if one takes a bmad view of the tnisteeship obligatiors which Naum 
asserts support a requirement to rehabilitate, Naum must still demonstrate that 
there was a breach of those obligations. In considering whether there is any 
factual basis for the Nauman allegation of breach, the benefits received by 
Naum from phosphate mining and particularly the 1967 phosphate agreement 
mus1 be examined. This shows there is no basis for the Nauman claim. 

345. Phosphate mining on Naum transfomed the island from an isolated 
subsistence community to one whose inhabitants had adequate financial and 
other resources to become and remain a modem independent State. It remained a 
comrnunity where the return from phosphate meant that, after 1951, direct taxes 
on the Naunian people were unnecessary (see para.84 above). This Chapler 
examines the benefits from the phosphate industry received by Naum prior to 
independence and as pan of the independence settlement. It also examines the 
economic and financial consequences of phosphate mining. 

346. That the phosphate operations brought the island prosperity is evident 
from comments by United Nations Visiting Missions. The 1965 Visiting 
Mission said for instance: 

"Thanks to the phosphate, this tiny island lost in mid-ocean has 
houses, schools and hospitals which could be the envy of places with a 
very ancient civilization. Its citizens pay no taxes. Because of these 
favourable conditions and the spirit of mutual assistance characteristic 
of the inhabitants, poverty is virtually unknown in Naum. There is a 
high standard of living: necessities and even many luxuries are 
imported. The stores and shops are well stocked with goods. Few 
people walk in this Territory, which has an area of 8 114 square miles 



and a circumference of 12 miles: there are over 1,000 motor vehicles 
(not to mention bicycles) fo ra  total population of 4,914, including 
2,661 Nauruans (at 30 lune 1964)" (para.2. Annex 12. Vo1.4, NM). 

347. This was not a new phenornenon. Eatlier Visiting Missions expressed 
similar views: 

"That the Nauruans have derived considerable benefit from the 
industry is at once obvious to anyone visiting the Temtory. On the 
whole. the Mission found the Nauruans better clothed. in better health. 
better nourished and better educated than is usual at this time in 
Pacific Island territories." (para.42. 1953 Visiting Mission report, 
Annex 7, Vo1.4, NM.) 

and 

"the mining of phosphate has brought to the Nauruans greater 
prosperity and better social services than are enjoyed by any other 
community of similar s i x  in the Pacific region" (para.18. 1956 
Visiting Mission report, Annex 9. Vo1.4. NM). 

Throughout the period of the Mandate and Tmsteeship, the provision of 
administration expenses from the proceeds of the phosphate operations led to a 
community that was well provided for in tems of health. education and welfare 
and that paid virtuaily no taxes. The absence of taxes is particularly pertinent 
having regard to Nauru's allegations conceming the absence of adequate public 
fundiig by the Administering Authority. 

348. In this the role of the BPC was important. 

' n i e  role of the British Phosphate Commissioners in the Territory was 
related prirnarily to the phosphate enterprise, which was the sole 
reason for the presence of their Nauru management. The direct effects 
of the enterprise on the Nauruan community were, first, financial 
benefits through royalties, surface rights payments, free social services 
and free or subsidised public utilities; and second. opportunities for 
employment of Nauruans within the Commissioners' N ~ U N  
management. Incidental benefits included the frequent diversion of the 
management's resources to public works and housing projects for the 
Nauruan community, and a share in the use of various facilities, such 
as a cheap shipping service for which they were reimbursed by the 



Administration or the Nauru b a l  Government Council as the case 
might be. 

Although the Commissioners provided nearly aii the funds for the 
Administration budget, they had no powers in detennining its content. 
'Ihey may have k e n  invited to give advice on some item." (Report on 
the Administration of Nauru. 1966-68. p.17) 

349. Nauru complains that the revenue derived by the BPC fmm phosphate 
mining was neither taxed, nor treated as public revenue (NM. para.336). But 
this was more than offset by the fact that the phosphate income of the BPC paid 
entirely for a very high standard of administration. whilst the Nauruans paid no 
tax at au (see Part 1. Chapter 3). 

350. While the Naunians wcre well provided for as a result of the phosphate 
operations, there was also a large expatriate community principally to provide 
labour to work in the phosphate operations. The pattern emerged from early 
days whereby the Naunians. who received direct income and other benefits from 
those operations, did not find it necessary to seek employment in the phosphate 
industry. Non-Nauruans made up around half of the island population during 
most of the period under Mandate and Trusteeship.8 

B: ROYALTIES AND TRUST FUNDS 

351. Throughout the Trusteeship, royalties were paid to a number of trust 
funds. The details of these have been set out above (para.89). in response to 
changing needs and expectations, the amount paid in royalties gradually 
increased, and rose significantly in the years prior to independence (see paras.92 
to 105). As at 30 June 1967 the amounts standing to the credit of the two 
principal trust funds were substantial. They were as follows: 

Nauru Landowners Royalty Tmst Fund $A3,022,607.00 

(in 1993 values $A21 million) 

Nauru Long Term Investment Fund $A6.241.719.49 

(in 1993 values $A43.4 million) 

Popubtion f i g r n a -  in ihe mpxls of lhc Adminislcring AuthMly Io Ihe United Naii@ns. Sec 
alroTablc II IO the 1965 Rcpm a1 the Viiting Mission Io Nauni. Annex 12. Vo1.4. Naunim 
Mcmorid. 



There was also a sum in the Royalty Tmst Fund of $A307,774 ($A2.1 million in 
1993 values) and payments continued to be made to individual landowners (see 
para.89 above). There was, therefore, almost $AlOmiliion ($A70 million in 
1993 values) in trust funds. 

352. The Partner Govemments, in the years after resettlement was abandoned, 
ensured that significant amounts were paid to the Long Term Fund. It was 
intended that that Fund would be available when the phosphate ran out, to te 
spent on projects of benefit to the Nauman people, including possible 
rehabilitation projects if they so chose. Accumulating the funds available at 
independence by reference to the short term govemment bond rate yields an 
estimate by 1995 of some $A136 million (see CIE study, Preliinary Objections 
Vol.11. p.186). The Tmst Funds were passed to Nauruan control on 
independence for this reason. To effect this, Ordinances were made just prior to 
independence to put Nauman administration conceming the phosphate royalties 
on a satisfactory basis. The Nauru Phosphate Royalties Trust Ordinance 1968 
and the Nauru Phosphate Royalties (Payment and Investment) Ordinance 1968 
were among the Ordinances enacted in the few days prior to independence. 
These Ordinances appear as Annexes 10 and 11 to the Preliminary Objections. 
These Ordinances were designed to reflect the new arrangements for the 
payment of royalties after 1 July 1967 as a result of the 1967 Agreement. 

353. At the same time, the phosphate agreement was given legislative effect in 
the Nauru Phosphate Agreement Ordinance 1968. The Trust Ordinance formally 
established the Long Term Investment Fund and the Landowners Royalty Trust 
Fund, subject to the control of the Royalties Tmst. in place of their existence as 
trust funds under the contml of the Administrator. The Royalties Tmst set up by 
the first Ordinance was created as a separate legal person with responsibility to 
administer the tmst funds which it has continued to do until the present (see its 
1988-89 Report, Annex 29 to Preliminary Objections). 

354. In the other Ordinance, the Royalties Ordinance, detailed provision was 
made for a numter of different trust funds. including a Development Fund, 
Housing Fund and Rehabilitation Fund. The amountspayable to the various 
funds set out in the Ordinance reflected the wishes of the Head Chief and 
Chairman of the Naum Local Govemment Council. Establishment of these 
additional Funds reflected the priorities of the new Nauruan Government. 
Hence, while a separate Rehabilitation Fund was now established and a separate 
allocation made to it, this was the result of a decision by the Nauruan 



Govemment to identify this issue as one which would require special provision. 
In the same way a separate Development Fund was created. So far as the Partner 
Govemments were concemed, the Long TemInvestment Fund had been 
established to meet the needs, however identified, of the Nauruan community 
when the phosphate was exhausted, and this could include expenditure on 
rehabilitation if that was what the Nauruans wanted. It was a fund available for 
rehabilitation or for other future needs, depending on what Nauru chose to do 
with it. 

355. The existence of these Funds. with their existing balances and prospects 
of continuing payments into them, ensured that after independence the Nauruan 
people would be in a position to make their own decisions as to how to develop 
their country, and that they would have the financial means with which to 
undertake whatever reasonable development decisions they made. 

C: THE VALUE OFTHE PHOSPHATE SE'iTLEMENT 

356. An assessrnent of the benefits received by Nauni must include an 
examination of the benefits received as a result of the Phosphate Agreement of 
1967. To understand the significance of this agreement it is necessary to 
understand fully the course of the negotiations leading to its conclusion. This 
kas k e n  recounted in outline in Chapter 5 of Part 1 above. This section will refer 
to certain elements in those negotiations in more detail. 

357. The settlement involved, in particular: 

(a) the purchase of the BPC assets by Nauru at a favourable price; and 

(b) the relinquishment of any continuing BPC interest in the phosphate - there 
waqto be no further share in the profits nor any management role for the 
BPC once the assets were purchased. 

358. This outcome represented a significant concession from what the Partner 
Govemments considered to be their reasonable entitlements. These concessions 
were made on the basis that Naum would assume al1 responsibilities for the 
island's future including responsibility for any future rehabilitation if that was 
considered appropriate. The Court has found that Nauru did not waive iis claim 
with respect to rehabilitation. But the 1967 Agreement and the negotiations 
preceding it show very clearly that Nauru has acted quite unreasonably in 
seeking to pursue it. It was clearly only one element in the negotiations. Each 
side made a number of concessions and it  was cenainly seen by both sides at the 



time as just one element in the Naunian negotiating position. An examination of 
the negotiations confinns this. 

359. ~ h e  circumstances in which Nauru agreed to purchase the assets have 
been outlined in paras.229 to 233 above. The final price agreed to be paid for the 
assets was $21 million. A paper prepared at the time by the Department of 
Territories, based on BPC information, sets out some figures which show that 
the p r i e  was fixed on a basis entirely favourable to Nauru, ie at "original cost 
less depreciation at a rate consistent with the economic life of the asset" (c1.8(1) 
Canbem Agreement). The paper is Annex 2 to this Counter-Memorial, It shows 
at 30 June 1966 assets at cost of $25 million, a book value of $15 million and 
apProximate replacement value of $44 million. The paper indicates, however, 
that if the BPC negotiated with an incoming operator "on a commercial basis it 
would regard $30,000,000 to $32,000,000 as a minimum value for the assets 
represented above. on the basis of a takeover as a going concern". See also 
Record of Negotiations, 21 April 1967, Vo1.3, NM.p.493. The Partner 
Govemments did not sel1 the assets as if there was a normal commercial 
transaction. The price was part of the overall package of benefits k i n g  provided 
to Nauni. 

360. A review of the negotiations shows that it had been the expectation of the 
Partner Govemments that they would continue to receive some share of the 
proceeds from the phosphate. whether in the form of a share of profits or in the 
form of a management fee. And this was not unreasonable given that the BPC 
had concession rights over the phosphate to the year 2000. In 1966 Nauni had 
accepted that the BPC should be the managing agents of the phosphate 
operation. for which BPC would receive a fee. But Nauru changed its position 
the following year and said instead that a Nauruan Phosphate Corporation 
should operate the entire industry. 

361. The position reached at the stari of the 1967 negotiations is set out in 
Appendix II to the records of the meeting of 12 April 1967 (Vo1.3, NM.p.518-9). 
The new Nauruan position was outlined in their opening statement at the 1967 
GU<; (Nauruan Delegation 6711, Vo1.3, NM. p.559 fi). Important passages are as 
foliows: 

"Given the urgent need for funds to rehabilitate Nauru and to provide 
for the Naunian community when the phosphate is exhausted it is vital 
that the Nauruan people receive the maximum possible financial 
retum on their phosphate. At the time when the Council prepared its 





362. Nauni itself in this statement linked boih rehabilitation and future control 
of the phosphate industry. And this reflects the fact that the negotiations 
between the Partner Govemments and the Naunians dcmonstrate that the matters 
of the phosphate industry and rehabilitation were discussed.and dealt with 
together. as part of an overall settlement. When the Partner Governments gave 
up their claim for a share of the phosphate revenue, they did so on the 
understanding that Nauru would assume full responsibility over al1 maiten 
connccted with the phosphate industry. This is evident from a penisal of the 
recordsof the 1967 meetings (see, for instance, 20 April 1967, Vo1.3, NM, 
pp.495-6). In particular, the Partner Governments considered the financial 
arrangements involving the phosphate industry as relevant to the rehabilitation 
claim. They said: 

"[Tlhe decision to abandon the resettlement proposals was a decision 
by the Naunians, not one that was forced upon them, and that in so 
deciding they were rejecting proposals which were sound and 
practicable. That decision was taken by the Naunians, and it was the 
view of the Partner Governments that decisions regarding 
rehabilitation were also matters for the Naunians and that the Partner 
Govemments' proposals in respect of financial arrangements provided 
adequate means to cany out whatever redevelopment of the mined 
areas might prove to be necessary." (Vo1.3, NM.pp.495-96.) 

363. Despite this, the Joint Delegation proposed that without prejudice to their 
respective positions the two delegations might look at the needs for 
rehabilitation which Nauni said required a substantial sum. The Naunians, 
however, refused to discuss particular rehabilitation needs and stuck with their 
general position that "out interests are best served by maintaining the general 
position-that the future of the Nautuan people depends on getting as much as 
possible from the remaining phosphate on the island" (see Nautuan Delegation 
6715, Vo1.3. NM, p.497). On 10 May 1967 when talks retumed to this issue after 
a break, the Partner Governments restated their position (Joint Delegation 6712. 
Vo1.3, NM, pp.573-75). This included the statement: "The partner govemments 
consider that the proposed financial arrangements on phosphate cover the future 
needs of the Naunian community including rehabilitation or resettlement". It is 
again clear that the financial arrangements and rehabilitation continued to be 
linked. Nauni respoiided in a statement (Naunian delegation 6716, Vo1.3. NM. 
p.549). This included the statement: "we have k e n  placed in a position where 



our basic needs for sumival can only be met by receiving the fuU fuiancial retum 
from the operation of the industry". 

364. The Naunians sought a position of maximum global benefit. They did not 
ask for any separate allocation of funds. any special "earmarking" of funds for 
rehabilitation. Given that they had not developed a rehahilitation plan. that 
decision is understandable: for identifiable, specific projects would have been 
scrutinised by the Partner Govemments to see whether they would be likely to 
cos1 the specific sum sought by the Naunians. So, in tnith. neither side 
contemplated an eannarked sum. It is surprishg to fuid that. today. the core of 
Nauni's complaint is that no specific sum was eannarked. 

365. On 16 May a further discussion took place on the phosphate 
arrangements. The Partner Govemments also continued to argue that some 
shariig arrangement was appropriate having regard to the 1966 Workiig Group 
Report 0'01.3, NM, pp.468-9). The Working Party Report produced following 
the 1966 round of negotiations between the Pamer Govemments and Nauni is 
set out as A M ~ X  7 to the Preliminary Objections. The 1966 Report considered 
financial arrangements in force in various parts of the world for sharing the 
benefit of phosphate mining operations. It pointed to two different approaches: 
share of profits between operating companies and govemments and the retum of 
profit on shareholders' funds. 'lhe Australian representatives considered that the 
available material suggested a 5050 sharing between Govemment as the owner 
and the commercial enterprise as operator was a not unreasonable general 
principle to be drawn from the material (para.12 of the Report). 

366. At the 16 May discussions. the ~ e c r e t a r ~ ;  speaking for the Partner 
Govemments said: 

'The Joint Delegation thought that there was scope for reaching a 
sharing agreement in fuiancial arrangements. nie Naunian Delegation 
now claimed that the full proceeds of phosphate were needed due to 
rehabilitation, othenvise the Delegation seemed to accept that a 
sharing arrangement would be the normal practice." (Vo1.3, NM, 
p.469) 

367. The Head Chief said that "went a long way towards describing the 
Naunian position but not entirely" (see Vo1.3. NM. p.469). After commenting on 
the valuation of assets a further set of figures on sharing was put fonvard by the 



Partner Governments (Joint Delegation 6713. Vo1.3, NM. p.572). This proposed 
a 75% to 25% split between Nauni and P m e r  Governments. 

368. On 17 May 1967. in response.,to continued Nauruan insistence on 
Naunian management, the Partner Govemments made a further proposal 
whereby the sharing arrangement would be replaced by a system involving a 
lower price for the phosphate while BPC continued as agents of a Nauni 
Phosphate Corporation. The proposal was part of a package which it was made 
clear comprised: "a price of 110 shillings with the entire proceeds going to the 
Naunians ... capital assets value of $30 million paid for over an agreed period at 
6%: management arrangements [involving management by BPC subject to a 
Nauni Phosphate Corporation (as set out in Joint Delegation 6714, Vo1.3. NM. 
p.569)I. an understanding on rehabilitation under which Nauni would not 
continue to press this subject and linked with rights of immigration into 
Australia and New Zealand" (see SR.15. Vo1.3. NM. pp.459-460). 

369. The Naunian response took the form of a lengthy statement (Naunian 
Delegation 67/8, Vo1.3, NM. p.523ff) which rejected the Partner Govemments' 
position on phosphate rights and rehabilitation and suggested a lower purchase 
price for the assets. The Naunians argued that it was only fair that they receive 
all the future economic benefit from the phosphate if they were to be responsible 
for al1 rehabilitation, particularly in the light of figures which they said showed 
the Partner Govemments had received a Ggnificantly greater return in the past 
than that which was fair (see para.26-29 of ND 6718). (See also SR.16, 18 May 
1967, Vo1.3, NM. pp.453-5.) There was no suggestion here that Nauni would 
assume only limited responsibility for any rehabilitation. 

370. On 19 May further Naunian proposals were made (ND 6719, Vo1.3, NM. 
pp.521-2) which sought management by the BPC limited to Iwo years. They 
also rejected the link between rehabilitation and immigration that the Partner 
Govemments had made (Vo1.3. NM, p.447). The Partner Govemments accepted 
the Naunian proposals on assets (about $20 million). They continued, however, 
to have prelems with the Naunian management proposals (SR.18). On 20 May 
the final Naunian proposal for three years' management by BPC was made and 
it was agreed this would be referred to the Partner Govemments. When 
negotiations resumed on 13 lune the Partner Governments had accepted the 
basic proposals including the purchase period proposed in May by Nauni and 
attention tumed to points of detail about when title to the assets would pass. This 



then led to the Heads of Agreement k ing  signed on 15 June 1967 (Vo1.3, NM, 
.p.41Off). 

371. The f i a l  seftlement clearly was a package arrangement. This much is 
apparent from the course of the negotiations. There were, it is true. some areas 
where the two sides remained in disagreement. These included rehabilitation 
where Nauru would not give any explicit release to the Partner Governments, 
and phosphate rights where Nauru refuse. to recognise explicitly that any such 
rights were held by the Partner Govemments. The Partner Govemments while 
not relinquishing their clearly stated position were prepared in good faith to 
conclude an agreement which would provide Nauni with the full economic 
benefit of the phosphate industry. The Partner Govemments gave up a share of 
the profits (or management fee) which would have continued until the year 2000 
(when BPC's rights under the concession ended). Based on figures pmvided by 
Nauru, this would have amounted to at least $A60 million (para.20 of ND 67B; 
see Vo1.3, NM. p.530). An estirnate of the discounted cash flow estimates of 
profits lost by BPC by relinquishment is $A90 million (or in today's values 
$A630 million) if one values the phosphate as a going concern which Nauru had 
to aquire on commercial terms (see Annex 1). And this is not an unreasonable 
assumption. Nauru had no nght at international law to acquire the whole 
phosphate industry for nothing. It was accepted at the time that aquired rights 
did not simply disappear with the independence of a new nation: D P O'Comell. 
Siare Succession in Municipal and Internarional Law (1967) Vol.1, Ch.13; 
J H W Venijl. Internarional Law in Hisrorical Perspecrive (1974) Vol.VII, 
p.196-202. Capital assets were also sold for $A21 million instead of their market 
value of approximately $A30 million. 

372. In other words, an examination of the financial aspects of the settlement 
shows that the Partner Governments gave up over $A100 million 
($A700 million today) which would have k e n  theirs in any purely commercial 
transaction. It is simply not true to Say that Australia dong with the other two 
Govemments did not make particular and sufficient pmvision for Nauru's future 
when the 1967 Agreement was concluded. 

373. Nauru at the time used figures of $A90million as the cost of the 
rehabilitation to be met by Partner Governments. This was one third OF a total 
cost of $A240 million. which was the notional figure calculated by the Davey 
Committee as the cost of resoiling to a depth of 4 foot of 3500 acres fie the 
whole of the phosphate lands). But this sort of rehabilitation was found by the 



Davey Committee to be impracticable. It recommended works amounting to 
$A31 million. And this was in relation to the whole island, and not just the area 
rnined by the BPC. On this basis it is quite apparent why the Partner 
Govemments considered the financial settlepent as a whole was more than 
adequate to compensate the Naunians for their assumption of responsibility for 
rehabilitation of the whole island. 

374. Nauni in 1967, and in its Memorial again. has argued that the fact that 
Australia and the other Partner Govemments had received phosphate at low 
royalty rates is in some way relevant to the fairness of the phosphate settlement 
and in particular responsibility for rehabilitation (see Naunian comments in 
1967 where an estimate is made for lost income of $160 million (ND 6718, 
para.20, Vo1.3, NM, p.530). and more recently Appendix 2 to the Memorial 
(Vol.1. NM, p.306). where an estimate of 91 million pounds is made for lost 
income). 

375. But this is not relevant. First, the Naunian claim before this Coun is a 
claim that there was an obligation to rehabilitate, not a claim to recover the 
difference between actual and optimal royalty rates. Secondly, in any event, it is 
clearly impermissible to apply standards of "fair return" that rnay have been 
applicable in 1967 and to suggest that they can be applied retrospectively to 
1920. See Pan 11, Chapter 1, Section 3 above. Yet this is what Nauni seeks to 
do. (The legal irrelevancy of the claim in this respect is dealt with in Part II. 
Chapter 3 below.) For present purposes, it must be stressed that these figures are 
irrelevant to any assessment of the fairness of the phosphate settlement in 
relation to the issue of rehabilitation. 

D: FINANCIAL SITUATION AT TIME OF INDEPENDENCE 

376. Àustralia considered that at independence the Partner Govemments had 
given Nauni adequate financial resources to provide a secure future for the 
island. It took the view that it was for Nauni to decide how it wished to spend 
the then accumulated royalty funds and the income from the phosphate 
operations, of which they would receive the fuU benefit. After the BPC assets on 
Nauni had been purchased. the BPC had no remaining interest iii the Naunian 
phosphate. 

377. This complete relinquishment of any further interest amounted to a 
renunciation of rights over the phosphate that under the original concession tan 
to the year 2000. This enabled Nauni to pet the full economic benefit of the 



phosphate. which Australia at the time estimated would, over 25 years, enable 
Naum to build up a fund of $430 million to ensure the economic well-king of 
the population (United Nations, General Assembly Oficial Records, 22nd 
Session, Four111 Committee, Doc.A/C.4/5R1739). 

378. As the Administering Authority contemplated, and as has in fact 
occurred. Naum has had the benefit of considerable phosphate income since 
independence which, properly managed, should have provided a substantial 
income for Nauni and put it in a position where its future was secure. The 
disposition of funds made by the t h m  Partner Govemments aUowed for this. It 
is worth noting statements made in the few years prior to independence that 
indicate the wealth then available to the small Naunian population. In 1965. 
Australia told the Fourth Committee that it estimated the proposed royalties and 
an extraction rate of 2 million tons a year meant that the Naunians would receive 
the equivalent of some $4 miUion a year. 

"As a result of those royalties, the average income of the island, 
according the recent United Nations survey was the second highest in 
the world surpassed only by the United States" (United Nations, 
General Assembly Ojj7cial Records, 20111 Session, Fourtfr Conimittee, 
Doc.A/C.4/SR. 1588.) 

379. In 1967, Australia told the Fourth Committee that during the years of the 
Tmsteeship the Naunians had enjoyed an enviable prosperity: 

"The per capita income at 30 lune 1966 had k e n  over US$1,800, 
higher than the per capita income of Australiaand one of the highest 
in the world." 

380. And. the representative of Australia continued, in explaining the outcome 
of the 1967 phosphate negotiations: 

"The agreement provided for the supply of 2 million tons of 
phosphate per year at the price of $US12.10 per ton fob which would 
mean an annual retum to the Naunians of $15 million. The Naunian 
authorities would set up the Nauni Phosphate Corporation .... If the 
price of phosphate and cost of production remained in the same 
rdationship as at present and the Naunians continued to put aside the 
same proportion of their funds as in the previous year, they would 
build up a fund which. in'twenty five years. would stand at 



approximately $400 million. In that way the economic weU k i n g  of 
the population would be ensured once the phosphate deposits were 
exhausted" (United Nations. General AssernMy Oficial Records, 22nd 
Session. Fourtlr Cornmirtee, Doc.A/C.4/SR.1739). 

381. This economic well-king was recognised in an article that appeared in 
the magazine National Geographic in September 1976 entitled "This is the 
World's Richest Nation - AU of It!" (Annex 32 to the Preliminary Objections). 

382. The Australian Department of Foreign Affairs and Trade commissioned an 
independent study which examines Nauru's income from phosphate both before 
and after independence (Annex 26 to Preliminary Objections).' It confirms that 
at independence Nauru's per capita income was one of the highest in the world. 
Following independence, while information is hard to compile, the study 
concludes that "available evidence suggests that the phosphate income has not 
always been weii spent. Educational and health standards have fallen and large - 
sums of money have b e n  wasted on items such as a national airline" (p.2). The 
airline in fact consumed 70 per cent of govemment phosphate revenue between 
1974-75 and 1987-88.The study also shows that: 

(a) from the trust funds available 10 Nauru at independence. their value in 
terms of income saved in today's terms would be some $83 million, which 
by 1995 would have accumulated to $136 million; 

(b) the capitalized value of the future stream of profits from the concession 
from 1968, assuming they continued to 1995. would in today's dollar terms 
amount to $945 million; and 

(c) assuming a Nauruan population of 6,000 in 1995, and adding the savings 
that. could have been made by placing the same proportion of phosphate . . - - 

revenue in trust funds as occurred before independence with the savings 
available at independence. this fund would provide a per capita income per 
year of $16.600 - only slightly less than Australia's current per capita 
income. 
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383. Indeed. even with some of the problems associated with the use of 
revenue noted in the study, the T ~ s t  Funds managed by the Govemment of 
Nauru still hold substantial assets. These are set out in the Annual Report of the 
Nauru Phosphate Royalties Tmst for 1988-89, tabled in the Naunian Parliament 
(Annex 27 to Preliminary Objections). They include a large number of valuable. 
sound property investments in Australia, the United States, Guam, the 
Philippines and other countries. 

384. Hence. Naum could be a community of persons having no necessity to 
work - living on the substantial income from the phosphate resources. The 
economic study strongly suggests that the Naunians were left with adequatc 
resources at the tirne of independence. Such resources have come fmm the Trust 
Funds handed over at independence and the handing over of the total interest in 
the phosphate industry as a result of the Canberra Agreement. 

Section VIII: Conclusion 

385. If, as Nauru appears to contend, a duty to rehabilitate arose from the fact 
that mining would destroy the homeland of a people, this can only be because in 
some way the circumstances in which this mining took place prevented the 
well-king of the people of Nauru from k i n g  realised. Yet the factual material 
shows clearly: 

(a) at the time of independence, the Naunian homeland was not destroyed; 

@) the Nauruan people were left in a situation where their economic and social 
weU-king had k e n  secured; 

(c) rehabilitation, in the sense of restoration of the area mined during the 
Trusteeship, was not in 1967 practicable, although particular proposais for 
restoration and use of the mined out land may have been; and 

(d) Nauru was left by the Administering Authority in 1967 with the financial 
resources to choose how it might in future restore and use the mined-out 
area for particular purposes, but it has until now not in fact taken any steps 
actually to restore and use the mined area for any alternative purposes. 

386. For twenty-five years since independence Nauru has continued io be a 
viable island community. II has, in fact, through its own decisions mined twice 
the area mined prior to independence. 



387. It is difiïcult in these circumstances to see how the trusteeship obligations 
as set out in the Charter and the Trusteeship Agreement obliged the 
Administering Authority to rehabilitate the island., 

388. One has only to describe the situation that in fact prevailed on Nauru at 
the time of independence and subsequently to see that it is not a situation 
remotely like that portrayed by Nauru. One could hypothetically suppose an 
extreme situation where a whole island became uninhabitable through the 
actions of an Administering Authority, for instance, through the use of the 
island for an atmospheric nuclear test necessitating the exclusion for 100 years 
of any human habitation. Such a situation could clearly be accepted as 
inconsistent with trusteeship obligations. But the situation on Naum is clearly 
not comparable in any way. The miniig was accepted. indeed welcomed, by the 
Naunians. Australia rejects the Naunian attempt to equate the two situations 
which its legal arguments would appear to do. 

389. Naum fails to show that there was any particular duty in relation to 
rehabilitation separate from the ovemdiig duty of the Administering Authority 
to promote the weU-king of Nauru as a whole so that the people were able to 
exercise their right to choose independence. For the reasons outlined above, 
Australia considers that Nauru has shown no legal basis for any such duty to 
rehabilitate in the Charter. the Tmsteeship Agreement (or tmsteeship objectives 
to which those instniments refer). 

390. The significance and value of the independence settlement should not be 
underestimated. Under the tenns of the concession.,BPC had a right to recover 
phosphate until the year 2000. As a survey at the tihe showed. it was common 
practice in the case of mining operations fok sharing arrangements to be 
negotiated between operating companies and govemments. The survey showed 
a wide variation. influenced by the local economic and political policies and 
situation, in the percentage of net profit going to govemment ranging from 35% 
in the USA to 85% in Chile. Against this background a fifty per cent sharing 
arrangement between the Partner Governments and Nauru was seen as not 
unreasonable (Amex 7 to Preliminary Objections). 

391. While Nauru argued at the time that the concession was not ralidly 
based. the reality was that it had been acquired as a commercial concem by the 
Partner Govemments in 1920, and the expectation was that they would continue 
to receive the benefits arising from it. There was nothing unusual about the 
concession to suggest its legal status was not weU founded. 



392. Australia d w s  not deny the'nght of Nauru to decide, as did many other 
newly independent States at this time, that it should acquire total control of the 
phosphate operation subject to appropriate compensation. And the Partner 
Govemments in the negotiations conceded this right. But the fact that ultimately 
the phosphate rights were given up for nothing is of major significance in 
considering whether the means chosen by the Partner Govemments discharged 
the trusteeship obligations. The full extent of the benefits in terms of a 
significant income Stream for Nauru which more than adequately enabled any 
rehabilitation program to be undertaken has k e n  set out in detail above 
(paras.382 to 384). If valued as a going concern that was acquired compulsorily 
it suggests compensation of $90 miliion would have been payable to the BPC. 
Yet no such payment was made. Only the physical plant and equipment was 
paid for at a valuation that benefited Nauru (see paras.370 to 373 above). 

393. The 1967 Canberra Agreement. along with the transfer of the trust funds, 
provided Nauru with the means to choose whether, when and how rehabilitation 
would be effected. Given the considerable financial provision made for Nauni, it 
is apparent that Nauru's only complaint is that the Partner Govemments did not 
specifically earmark part of the settlement as allocated to cover the cost of 
rehabilitation. As the negotiations show. Australia on behalf of the Partner 
Governments consistently maintained that it had given Nauru the means 
whereby it could choose for itself whether to rehabilitate. Nauru always wanted 
more. But this does not establish a breach of any trusteeship obligation to 
rehabilitate. It points simply to a dispute over the generosity of the phosphate 
settlement. But that is not the subject of the cunent dispute. 

394. For al1 the reasons set out in the above sections of this Chapter, Nauru 
fails to establish that: 

(i) there was any obligation under the trusteeship to rehabilitate; and 

(ii) Australia, jointly with the two other States comprising the Administering 
Authority, did not discharge any of the dulies incumknt on it  according to 
the law of trusteeship. 



CHAPTER 3 

NOVEL ALLEGATIONS O F  BREACH BASED UPON 
INTERNATIONAL STANDARDS OR DUTIES ARlSING 

INDEPENDENTLY FROM TRUSTEESHIP 

Introduction 

395. As well as breach of the Trusteeship Agreement and the Charter, the 
Naunian Memorial alleges breaches of general international law, including 
breaches of principles of self-determination and permanent sovereignty, denial 
of justice loto sensu, breach of duties of a predecessor State and abuse of rights. 
These allegations are the subject of this Chapter. None fmds any support in the 
contemporary historical record. The last three rely upon asserted doctrines 
which are incapable of providing separate causes of action in this case. 

396. Each supposed breach of international law aUeges conduct which, had it 
occurred, ought properly to have been brought to the notice of the Trusteeship 
Council, since it fell directly within the scope of the Council's supervision. But 
the alleged conduct was no1 raised a1 any stage. so that either it did not occur. or 
the United Nations, in particular the Trusteeship Council. failed to discharge its 
own basic trusteeship responsibilities. 

397. As part of the International Trusteeship System. the administration of the 
Temtory of Nauru was governed by Chapter XII of the Charter as well by the 
1947 Trusteeship Agreement. The relevant provisions were specifically directed 
to the conduct of the Administering Authority in dation to the Territory. Of 
their nature, these provisions subjected the Administering Authority to 
obligations which were at once more precise and more stringent than those 
under general international law. As the preceding Chapter shows, the three 
Partner Governments. including Australia. fully discharged their more rigorous 
obligations under the Charter and the Trusteeship Agreement. A fortiori, then. 
Australia also met the requirements of general international law. In this Chapter, 
Australia describes its position at general international law only because that 
position has been chauenged by Nauru. 
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Section 1: There was full eompliance with the prineiples of 
self-determination and permanent sovereignly over natural resources 

398. Naum alleges that Australia is guilty .of "substantial breaches of the 
principle of self-detemination", because it says Australian policies with respect 
to the phosphate industry involved the supposed "disposal of the territorial 
foundation of the unit of self-detemination accompanied by a failure to provide 
an adequate sinking fund to cover the costs of rehabilitating the worked-out 
phosphate lands" (NM, para.413). Naum also says that Australia is guilty of "a 
particularly grave series of breaches" of the principle of permanent sovereignty, 
because Australian policies resulted in "a major resource being depleted on 
grossly inequitable tenns" and "the physical reduction of the homeland of the 
people of Naum" (NM, para.419). These are extraordinary claims. If tme, the 
United Nations (as well as the Admimistering Authority) would have been guilty 
of most serious wrongdoing. 

A: THE UNITED NATIONS WOULD NOT HAVE 
PERMITI'ED A BREACH OF THESE PRINCIPLES 

399. The tmsteeship system was established under the authority of the United 
Nations. The United Nations had primary authority and responsibility for the 
system and each Administering Authority remained subject to the General 
Assembly and the Tmsteeship Council throughout its tmsteeship (Charter, 
Ans.75,76,81.85. 87, 88). (The position of the United Nations is enamined 
furtherin Part HI, Chapter 3. Section IV.) 

400. It is scarcely likely that the United Nations would have closed its eyes to 
the supposed breach of the principle of self-determination. First. one of the 
"basic objectives" of the tmsteeship system was the "progressive development 
[of each Territory] towards self-government or independence as may be 
appropriate to the particular circumstances of each territory and its peoples and 
the freely expressed wishes of the peoples concemed" (Charter, Art.76(b)). In 
the case of Naum, the Administering Authority had given an assurance that 
Nauruans would be accorded "a progressively increasing share in the 
administrative and other services of the Territory" and that the Authority would 
"take al1 appropriate measures with a view to the political advancemeni of the 
[Nauruans] in accordance with Article 76(b) of the Charter" (Tmsteeship 
Agreement, Art.5(2)(c)). 



401. It is equally unlikely that the United Nations would have permitted the 
supposed violations of the principle of permanent sovereignty. The economic 
advancement of the tmst territories was also a basic objective of the tmsteeship 
system together with respect for human rights and fundamental freedoms 
(Charter. A1i.76(b) and (c)). Under the Nauru Tmsteeship Agreement. the 
Administering Authonty promised, amongst other thiigs, to "respect the rights 
and safeguard the interests. both present and future, of the indigenous 
inhabitants of the Territory" and topromote their economic development 
(Art.5(2)(a) and (b)). The practice of the United Nations, particularly the 
Tmsteeship Council, reflected the substantive operation of the principle which 
had been adopted by the General Assembly, by resolution 1803(XVII) on 
14 December 1962. 

402. Had there been any breach of these principles, the Tmsteeship Council 
would have identified and directed the attention of the international community 
to it. But this did not occur. It will be recalled that although the Tmsteeship 
Council made recommendations to the Administering Authority from time to 
time, the Council invariably expressed general satisfaction with the conduct of 
the Administering Authority throughout the Tmsteeship. Thus, the Council's 
1961 Report recorded: 

"satisfaction [with] the progress made in the Territory during the year 
under review in various fields. through the efforts of both the 
Administering Authority and the Nauman people". (United Nations. 
Report of Trusfeeship Council, General Assen~bly Oflcial Records. 
16111 Session. Suppl. No.4 (A/4818), Part II. Ch.lV, para.1) 

403. In its last annual report before independence. in June 1967, the Council 
noted th$: 

"relations between the Administering Authority and the 
representatives of the Nauman people continue to be cordial; that 
economic, social and educational conditions continue to be 
satisfactory; and that commendable progress has been made in the 
Territory". (United Nations, Report of Trusteeslrip Council, General 
Assembly Official Records. ZZnd Session, Suppl. No.4 (A/6704), 
Part II, para.310: set out in Annex 28 Preliminary Objections) 



In the same report. the Council said: 

' n i e  representatives of the Nauman people'reiterated their desire to 
become independent by 31 January 1968 and specifically proposed 
that the Island should become a republic within the British 
Commonwealth. 

The Council is gratified to note that the Administering Authority has 
expressed its sympathetic attitude in connexion with the Naunians' 
wish to realize their political ambition by 31 January 1968." (para.332) 

404. Under the heading "Economic Advancement", the Council: 

"recalling its belief that every effort wiU be made to adopt a solution 
tothe phosphate question in conformity with the rights and interests of 
the Naunian people. note[d] with satisfaction that an agreement was 
reached in Canberra in 1967 between the Nauruans and the 
Administering Authority, whereby the ownership. control and 
management of the phosphate industry will be transfemd to the 
Naunians by 1 July 1970. 

The Council note[d] further the statement of the Administering 
Authority that the financial arrangements agreed with respect to 
phosphate took into consideration al1 future needs of the Naunian 
people, including possible rehabilitation of land already worked." 
(para.403) 

405. The Trusteeship Council's deliberations with respect to Nauni are 
discussed in more detail in Part 1, especially Chapters 3 and 4. The record shows 
that the Trusteeship Council kept a watchful eye on political and economic 
conditions in the Territory nght up to independence, and that there was never the 
slightest indication that the Council considered that Australia, as representative 
of the Administering Authority. had violated principles of self-determination or 
permanent sovereignty. 

406. Further. as shown in Part 1, the United Nations was kept well-informed of 
developments on Naum during the Tnistecship period. The Tnisteeship Council 



sought and received detailed information on the Territory. The Administering 
Authority provided annual reports on al1 aspects of its administration. There 
were also the regular Visiting Missions and, after 1961. there was direct 
Naunian participation in the work of the Tnis~eeship Council. See para.63: also 
see eg para.76 above. If Nauni's claims were t ~ e ,  the Tnisteeship Council mus1 
have closed its eyes to patent and very serious wrongdoing by the Administering 
Authority, and the United Nations must have neglected its own very special duty 
- to supewise the Territory's political and economic development in accordance 
with the Charter. 

407. Had the island been "disposed o f '  or its major resource depleted on 
"grossly inequitable ternis" as Nauni alleges (NM, paras.413 and 419), the result 
would have been evident not only Io al1 Naunians, but to the Visiting Missions 
of 1965 and earlier who were sent to examine and report on conditions in the 
Territory. (For the reports of the Visiting Missions. see Annexes 7-12. Vo1.4, 
NM.) This aUeged state of affairs would have called for very serious discussion 
by al1 relevant United Nations bodies, particularly before any decision to 
terminate the Tnisteeship was made. But the record does not disclose such a 
discussion. 

408. Instead, the contemporary record shows that the Naunian representative 
encouraged the United Nations to terminate the Tmsteeship on the basis that the 
emergent State would have a viable economic future, because of its newly 
acquired ownership of the phosphate resource. It will be recalled that on 
6 December 1967, Head Chief Hammer DeRoburt had assured the Fourth 
Committee that: 

"During most of 1967, ... work had been under way to prepare the 
neqessary political and administrative stnictiire. Economically, 
Nauni's position was very strong because of its good fortune in 
possessing large deposits of high-grade phosphate. ... Already some of 
the revenue was k i n g  allocated to development projects, so that 
Nauni would have substantial alternative sources of work and of 
income long before the phosphate had been used up. In addition. a 
much larger proportion of its income was k i n g  placed in a long-term 
investment fund. so that, whatever happened, future generations would 
be provided for. In short. the Nauruans wanted independence and were 
confident that they had the resources with which to sustain it." (United 
Nations, General Assembly Oficial Records. 22nd Session, Fourtlt 



Cornmittee, Doc.A/C.4/SR. 1739 set out in Amex 30 to Preliminary 
Objections.) 

409. At the Tmsteeship Council's Special Session on 22 November 1967, 
Head Chief DeRoburt assured the Council that: 

"Australia had administered the island of Nauru for almost half a 
century. Australia's tutelage of [the Nauruan] people. which it 
exercised also on behalf of the other two partner Govemments of New 
Zealand and the United Kingdom, had been effective. Those 
Govemments could be proud of their achieuements, and he wished to 
thank them. on behalf of the people of Naum. for the many benefits 
received. 

During the past two decades, the Council had sent to Nauru six 
visiting Missions which had been instrumental in encouraging and 
fostering his country's progress towards independence. The 
burdensome task borne by the Administering Authority for half a 
century, and by the Council for a shoner but no less significant period, 
was coming to an end." (United Nations, Tridsteeslrip Council Ofleial 
Records, 13th Special Session. Dac TISR 1323. in Annex 29 to 
Preliminary Objections). 

410. The result was that on 19 December 1967, the General Assembly 
resolved that: 

"in agreement with the Administering Authority, that the Tmsteeship 
Agreement for the Territory of Nauru approved by the General 
Assembly on 1 November 1947 shall cease Io be in force upon the 
accession of Nauru to independence on 31 January 1968." (Resolution 
2347(XXII),,reproduced in Amex 17. Vo1.4. NM.) 

411. Nauru's allegations that Australia breached principles of 
self-detemination or permanent sovereignty are utterly inconsistent with 
Nauruan conduct around the time of Nauruan independence. No Naunian 
alleged at that time that the island had become uninhabitable, or that Nauruans 
had k e n  deprived of a major resource on grossly inequitable tems. Although 
Nauru did not waive its claim for rehabilitation (ICJ Reports 1992, p.250). its 
representative made it clear to the international community that Nauru saw the 
question of rehabilitation as quite separate frorn the matters appropriate for 



discussion by the United Nations, ie, self-determination and its corollary, 
permanent sovereignty. The Head Chief told the Council that rehabilitation: 

"was not an issue relevant to the termination of the Tnisteeship 
Agreement, nor did the Nauruans wish tb make it a matter for United 
Nations discussion." (United Nations, Trusteesliip Council Of/icial 
~ecopds, 13111 Special Session, Doc TISR 1323; set out in Amex 29 to 
Prelininary Objections). 

The Head Chief stated unequivocally that Naunians did not regard self- 
determination and rehabilitation as related in any way. Given the Naunian 
statements made in December 1967, it seems improbable that ihere were, at the 
very same t h e .  breaches of the dimensions which Nauru now alleges against 
Australia. 

412. As the Court said in its judgment of 26 lune 1992. the resolution of 
19 December 1967 had "definitive legal effect" and the Tnisteeship Agreement 
was "terminated" on that date and "is no longer in force" (ICJ Reports 1992, 
p.25, referring to the Nortliern Canzeroons case, ICJ Reports 1963. p.32). The 
resolution made no reference to rehabilitation and contained absolutely no 
indication that there had been any less than total compliance by the 
Administering Auihority with the pnnciples of selfdetermination, or permanent 
sovereignty over natural resources. 

413. It was for this reason that the Court held, in the Northern Cameroons case 
(ICJ Reporrs 1963, pp.32.37), that it would not inquire into the allegation made 
by the Republic of Cameroons that the Administering Authority had failed to 
comply with its obligations in respect of that Territory and, in particular, its 
obligation under Article 76(b) of the Charter to bring the people of Northern 
Cameroons to self-government. If Nauru. in the preseiit case, is to substantiate 
its claim that the phosphate industry policy during the Tnisteeship resulted in 
substantial breaches of the principles of self-determination and permanent 
sovereignty, it necessarily challenges the decision of the General Assembly in 
December 1967 that i t  was appropriate, having regard to the particular 
circumstances of Nauni. that the Naunians should exercise their right to 
self-determination. absent any condition as to the island's rehabilitation. 

414. Nauru does in fact allege that the Administering Authonty breached these 
pnnciples and, as the foregoing paragraphs show. this necessarily implies that 
the United Nations failed too. That is, the United Nations failed to fulfil its own 



special duty to the Territory to ensure k i t  the Authonty complied with its basic 
obligations. Given the facts referred to above (and in Part 1) and the particular 
involvement of the United Nations in issues *of self-determination, it is 
impossible to believe that the Organisation cquld have closed its eyes to such 
breaches in this way. 

B: AUSTRALIA'S RECORD WlTH REGARD TO 
SELF-DETERMINATION IS EXEMPLARY 

415. As already noted, pucsuant to Article 76@) of the Charter and therefom 
under the Agreement, "self-government or independence as may be appropriate 
to the ... territory and the freely expressed wishes of the peoples concemed" was 
a basic objective of the Trusteeship. Under the 1947 Tmsteeship Agreement. the 
Administering Authority undertook to promote the political (as well as 
economic) advancement of the Temtory accordingly. Within the context of the 
tmsteeship system. the Tmsteeship Agreement contemplated a specific process 
for Naunian self-determination. In confomity with that Agreement and during 
the Trusteeship. the Administering Authority bmught the Nauruans to the stage 
where they were freely able to determine their political status. and having done 
so, to emerge as a State with a sound economic future. 

416. As Part 1 has shown, under the administrdtion of the joint Authority. there 
were considerable social and political advancements on Nauru betwéen 1947 
and 1968. Amongst other things, education became compulsory for Naunian 
children from ages six to sixteen and there was ample assistance to enable 
children to continue their studies. particularly in Australia. The political and 
administrative system was altered over time to ailow for progressively more 
Naunian participation in govemment until complete independence in 1968. In 
1951 the Naunian Council of Chiefs wds replaced by the Nauni Local 
Govemment Council, an elective body with considerable influence. Its powers 
were enlarged in .1963, and in 1965 Naunians were granted even more 
autonomy, the details of which are discussed in Pan 1. As well, Naunians 
increasingly assumed senior administrative posts. 

417. Clearly. Australia (on behalf of the joint Authority) fulfilled the 
undertaking to give Nauruans an increasing share in the governme- of the 
Territory. so that they might freely choose their political status. In preparing 
Nauru for independence, Australia's conduct was exemplary. As Part 1 has 
sbown. in agreeing to terminate the Tmsteeship Agreement, the Administering 
Authority and the United Nations acted totally in accordance with the wishes of 



the Naunian people. Independence was, in every sense. the resuit of "a free and 
genuine expression of the wiU of the people concerned" (Western Sahara 
advisory opinion, ICJ Reports 1975, p.32). As the United Nations noted, 
31 January 1968 was the date which the*Nauruans themselves chose for 
independence and the Admimistering Authority respected their choice. See Part 
1. As the Ausfialian Minister for Tenitories stated, Naunians sought and were 
given "full and unqualified independence" bara.70 above). 

418. But il is said that the principle of self-determination was breached 
because of the "disposal" of the unit of self-determination together with the 
"failure Io provide an adequate sinking fund Io cover the costs of rehabilitating 
the worked out phosphate lands". This. it is said. was compounded by "a refusal 
to pmvide relevant economic data" to the Naunians or the United Nations (NM. 
para.413). 

419. As the next Chapter (Section 1) shows, there is no basis in fact for the last 
allegation as to the provision of economic date. The allegation is entirely 
inconsistent with the conduct of the United Nations at the relevant time; and 
cannot arise for consideration in this case which concerns only the matter of 
rehabilitation. 

420. Nor does the historical record support the Naunian claim that the unit of 
self-determination was destroyed. During the Tnisteeship period, what happened 
was that the BPC, with the knowledge and consent of the Naunians and of the 
United Nations. mined for phosphate on the island. But the area actually worked 
out by the BPC between 1947 and 1967 was no more than one third of the total 
area worked out between 1906 and now. ~urther; the real value of the land in 
question lay only in the phosphate mined first by the BPC and subsequently, by 
Nauru. .Thal land, it should be recalled, has never been used for agricultural or 
residential purposes and has always had an erratic rainfall. For this reason, even 
before mining took place. the phosphate lands would not have k e n  capable of 
supporting anything like the present population of Nauru. otherwise than 
through phosphate exploitation. See eg, CSIRO report, 18 January 1965, 
Annex 20 to Preliminary Objections and para.144 above; Davey Committee 
report, Annex 3. Vo1.3. NM, and para.149 above. Mining and a less aesthetically 
satisfying environment have been the price of Nauruan prosperity. This is a 
price which the Naunians themselves have accepted; for it should also be bome 
in mind that Nauni itself has, since independence, continued Io mine for 
phosphate, and at an even greater rate, without commencing rehabilitation. 



Phosphate mining has not been treated by Nauru as anything other than an 
appropriate means of advancing the. Nauruan economy, to support its growing 
population. This reflects the island's particular-characteristics. Since 1906, 
Nauruan economic development has depended almost entirely on phosphate 
mining. more especially in the Trusteeship penod before investments from 
phosphate revenue had an opportunity to accumulate. 

421. Finally, Nauru's own conduct since independence is altogether 
inconsistent with its allegation that Austraiian policies involved the "disposal of 
the territorial foundation of the unit of self-determination", or "the physical 
reduction of the homeland of the people of Nauru". For during the twenty-five 
years since independence, Nauru has continued to mine, at a faster rate than ever 
before (NM, para.207). Further, Nauru did not develop or begin to carry out any 
rehabilitation program during that period. As a result. Nauru itself has already' 
mined more than twice as much of its phosphate lands as did the former 
Administering Authority in the Trusteeship period. Naunian claims that 
Australia is guilty of breaches of principles of selfdetermination and permanent 
sovereignty are to be set aside as entirely without foundation. 

422. Nauru's complaint that it was not given an adequate sinking fund for 
rehatiilitation is also unjustified. The previous Chapter shows that the means by 
which the Administering Authority chose to discharge its obligations (under 
Article 76 of the Charter and Articles 3.4 G d  5 of the Trusteeship Agreement) 
was to make more than sufficient financial provision to ensure the Nauruans a 
secure future. so that they miglit, if they so chose, undertake a properly planned 
rehabilitation scheme. The reasons for this have already been discussed: see 
Part II. Chapter 2. No question now arises as to the sufficiency of those funds to 
achieve that result, for Nauru itself concedes that it has in fact adequate funds to 
undertake the task. This is, indeed, not surprising, having regard to the 
generosity of the 1967 Canberra Agreement and to the funds transferred to 
Nauru on independence. See Part II. Chapter 2, Section VII. This should have 
assured to Nauru a prospemus future. Nauru's claim here as elsewhere in its 
Memorial is that. regardless of the generosity of the financial provisions made in 
1967, the Administering Authority ought to have given it a fund specifically 
designated for rehabilitation. But this is far removed from the asserted breach of 
the principle of self-determination. 

423. There might have been a breach of the principle of self-determination if 
Australia had prevented or hindered the Nauruans from choosing to be 



independent. But this was not the case. There might also have been a breach if 
Australia had in fact deprived thepeople of the island which was to be their 
temtonal unit of self-determination. There might-then have k e n  no valid act of 
self-determination at au. But this was not the situation on Nauru. Nauru's claims 
in this regard are without any foundation in fact. On the contrary, with the 
termination of the Tmsteeship in January 1968, there emerged an independent 
State on d i s l and  which could not only support its population at the time but. on 
account of its phosphate resources, promised them a prosperous economic future 
baras.376 to 384 above). 

C: AUSTRALIA RESPECTED THE PRINCIPLE OF 
PERMANENT SOVEREIGNTY ABSOLUTELY 

424. The principle of permanent sovereignty requires that every State 
recognize "the inalienable right of al1 States freely to dispose of their natural 
wealth and resources in accordance with their national interests" (General 
Assembly resolution 1803(XVII), preambular para.5). Resolution 1803(XVII), 
adopted by the Generdi Assembly on 14 December 1962, has been seen as the 
crystallization of this principle: see Texaco v Libyan Arab Republic 53 ILR 389. 
at pp.487, 491-2; Kuwait v American lndependenr Oi l  Co (Aminoil), (1982) 
21 Internarional Legal Materials, p.976, at p.1021; Higgins [1982] Recueil des 
Cours, Vol iii, p.293; Lachs [1980] Recueil des Cours, Vol.iv, p.57; Brownlie 
LI9791 Recueil des Cours, Vo1.i. p.261. The question whether international law 
on this subject altered during the tmsteeship period need not be answered, for 
the fact is that Australia has acted completely in accordance with the demands of 
the principle. For the same reason, there is no need to consider whether the 
principle in fact entitles Nauru to rely on Australia's alleged responsibility as the 
representative of the former administering power, although that question is not 
without doubt (cf Bedjaoui, "The Right to Development" in International Luw: 
Acliievemenrs and Prospects, UNESCO. Paris, 1991, p.1190; Gess. "Permanent 
Sovereignty over Natural Resources" (1964) 13 International and Comparative 
Law Quarrerly 398 at 415; Fischer. "La souveraineté. sur les resources 
naturelles" AFDI. 1962. p.516 at 526; Elian [1976] Recueil des Cortrs, Vo1.v. 
p.48). 

425. As Part 1. Chapter 3 and Part 2, Chapter 2 make clear, arrangements with 
respect to royalties and ultimately, the entire Naunian phosphate industry altered 
radically between 1947 and 1968. This was in keeping with similar 
developments throughout the world. Prior to 1950, long-term concessions 



pursuant to which a foreign concession holder acquired exclusive rights to mine 
in return for comparatively modest royalties and rental were typical of 
arrangements governing the exploitation of naniml resources in many places. 
The development of the principle of permanent sovereignty led to changes in 
approaches to foreign mining concessions, however, and, in the period between 
1950 and 1967, to increases in the level of royalty payments and other forms of 
return to pmducer States. (See Cattan. The Evolution of Oil Concessions in the 
Middle East and Nortli Africa, (New York, 1967J, pp.34; Transnational 
~orporations in World Developrnent: A Re-examination, ElC.lOL38.20 March 
1978 (UN Sales No.78.U.A.S). pp.102-122, esp 102-3). As part of these 
developments. there were increases in royalty payments throughout the 
Tmsteeship, particularly after 1963. Even before 1963. royalties paid by the 
BPC compared favourably to those paid by mine operators in Australia. A paper 
prepared by the Australian Depiment of Territories indicates that in July 1958, 
the rate of royalty impost for zircon was 216 per ton; for coal, it was 9d per ton 
for the first twenty years lease. 11- per ton for the second, and 1B per ton for the 
third twenty years; and for phosphates. Il- per ton. Not surprisingly, the paper 
recorded the view that the proposed payment of 216 per ton for Nauruan 
phosphate was reasonable, having regard to the royalty rates applicable in New 
South Wales. (The paper appears as Annex 3 to this Counter-Memonal.) It will 
be recalled that the 1962 Visiting Mission had noted with satisfaction that, since 
1947, the percentage benefit to the Naunians against the value of phosphates at 
the point of exports had nsen fmm just under 4% to 24%. 'lhere were even more 
significant increases after 1963, as the reports of the Trusteeship Council 
recorded. There was no indication in these reports that the Council considered 
that the Administering Authority was failing to insure that the BPC paid 
royalties at a rate appropriate to the standards of the day (see paras.102 
and 105). . 

426. At the Naunians' request and in conformity with the Trusteeship 
Council's recommendations, a substantial part of these myalties was paid into 
trust funds for the benefit of Naumans as a whole. When resettlement pmposals 
failed in 1964, the Administering Authority ensured that an even larger 
proportion was paid into the Long Term Investment Fund, by way of saving for 
Nauru's future needs. It will be recalled that as at 30 June 1967 there w@ over 
$3 million standing to the credit of the Nauru Landowners' Royalty Tmst Fund 
and about $6.25 million to the credit of the Long Term lnvestment Fund which, 
together with other Trust Funds, amounted to almost $AI0 million. or 
$A70 million in 1993 values (para351 above). At independence, these funds 



were passed to Naunian control to be applied to a rehabilitation program (or any 
other project) as the Nauruans saw fit. 

427. In making the Phosphate Agreement of 14 November 1967. the three 
Partner Govemments recognized the right of the new Naunian State to dispose 
of its major resource as it saw fit. Pursuant to that agreement, the Administering 
Authonty (ie. Australia, the United Kigdom and New Zealand) agreed that the 
BPC should give up its interest in the Naunian phosphate industry on the terms 
pmposed by the Naunians. It will be recaued that the Nauruans purchased the 
BPC's Naunian assets at their own request (Part 1. Chapter 5, para.230). These 
assets were valued at original price less depreciation at a rate consistent with 
their economic life (1967 Agreement. Clause 8(1), reproduced as a schedule to 
Annex 9 to Preliminary Objections). This was not a normal commercial basis. 
As already noted, a commercial price would have yielded $A30 to $A32 million, 
rather than the $A21 million actuauy paid. After a three-year transitional period, 
the BPC was to transfer the management of the phosphate installations on Nauru 
to the Nauni Phosphate Corporation. a Naunian corporation, to manage 
thereafter (Clauses 13 and 15). Thus, by the time Nauni emerged as an 
independent State on 31 January 1968, the former Administering Authority had 
aiready passed ownership and control of the phosphate deposits to the new State. 
This was in fuU accord with the principle of permanent sovereignty. 

428. The 1967 Agreement was advanta'geous for the Naunians; and the 
arrangements made under it were much more favourable than strictly required 
by the then applicable law. See Part 2, Chapter 2, Sections VI1 and VII. The 
basis of valuation for BPC's Naunian assets clearly favoured the Naunian 
purchasers (Part II, para.371). Under the Agreement, Nauni acquired the whole 
industry - the capital assets, the phosphate deposits and the considerdble income 
which phosphate sales generated. Further, the former Administering Authority 
undertook to take the entire output of Naunian phosphate at a stated rate of 
production and at a market-indexed price for at least the first three years 
(Clauses 5(2) and 23). The three Govemments thereby assured the new State a 
guaranteed market at a guaranteed price. (This arrangement was, of course, 
subject to extension.) 

429. For the three Partner Govemments and the BPC. the Agreement involved 
the relinquishment of valuahle legal interests. Until the pre-independence 
negotiations. the BPC had held undisputed concessionary rights over the 
Nauruan phosphate deposits which derived from the title of the three 



Govemments. They had purchased the interest of the Pacific Phosphate 
Company in 1920. That Company had in tum acquired title under a grant made 
by the Imperia1 German Government in 1905. The three Govemments had 
transfemd the assets and undertaking of the Naunian phosphate operations to 
the BPC under an indenture of 31 December 1920 and had vested title to the 
phosphate deposits pursuant to the 1919 Agreement. See Part 1. Chapter 1. The 
BPC had not lost its concessionary rights when the 1947 Tnisteeship Agreement 
came into force. Had the three Govemments not given up their interests (held by 
BPC) prior to independence, Nauru would have b e n  required to pay appropriate 
compensation for any compulsory acquisition. This would have included at least 
full compensation for the BPC's assets. valued at a somewhat higher 
commercial rate than the historic cost basis of the 1967 agreement. There would, 
moreover, have been no assured market. 

430. At the start of the 1967 negotiations, the three Partner Govemments had 
expected to make some form of pmfit-sharing arrangement with the Nau.ans 
(Part 1, paras.214 to 220). m i s  was in keeping wiîh the fact that the BPC had 
concession rights over the phosphate to the year 2000. It was also consistent 
with intemational practice as it then stood with respect to mining concessions 
elsewhere in the world. As already noted, the practice of granting concessions to 
foreign concems by mandatory powers and administering authorities was an 
accepted feature of mandate and tmsteeship administration. Further, prior to 
1950, concession-based royalty and rental payments were typical forms of reiurn 
received in pmducing countries. The Saudi Arabia and Aramco agreement of 30 
December 1950 introduced the concept of equal profit-sharing between the 
producer State and the concessionaire in the context of oil concessions. Direct 
pmfit-sharing gradually gained wider acceptance so that. by 1967. the concept 
of mutual sharing reflected in a profit-sharing formula had become well 
accepted às the appropriate basis for the exploitation of natural resources. See 
Steiner and Vagts. Transnational Legal Problems: Materials and Terr (1967), at 
p.373; H Cattan, The Evolution of Oil Concessions in rite Middle East and Norrk 
Africa, (19671, ppxi. xii, 3-4, 9-10; Transnational Corporalions in World 
Development: A Re-examination, E/C.10/38, 20 March 1978 (UN Sales 
No.78.U.A.S).pp.102-122,esp 102-3, 117. 

431. It was in keeping with these international standards that the three Partner 
Govemments sought an equal sharing of the profits of the phosphate industry 
with the Nauruans. Their approach was also consistent with the conclusions of 
the 1966 Working Group ( A M ~ X  7 to Preliminary Objections). As noted above, 



the Working Group identified two different approaches - profit-sharing between 
operating companies and govemments and the retum of profits on shareholders' 
funds (para.390). The available material indicated that a 5050 sharing between 
the Naunian Govemment and the commercial operator would have been 
consistent with arrangements elsewhere in the ivorld (para.12 of the Report). By 
the end of the 1967 negotiations. however, the three Govemments had agreed to 
relinquish aii interest in the industry. including any entitlement to a share of the 
profits or management fee. By so doing, the Govemments gave up much they 
might reasonably have expected to retain. From independence, Naum thus 
received the entire economic benefit of the phosphate industry. As the earlier 
discussion of the 1967 negotiations shows, the three Govemments were 
prepared to relinquish their claim to a proportion of the profits so as Io take 
account of Naum's particular circumstances, including the fact that the 
phosphate was a wasting resource. See Part 1, Chapter 5 and Part II. Chapter 2, 
Section VII. 

432. It should be borne in mind that, in 1967, direct exploitation by the 
producing country was not usual and that further significant changes in 
international approaches to foreign investment in mineral exploitation took place 
in the fifteen years or so following termination of the Tmsteeship. See 
Transnational Corporations in World Developnienl: A Re-examination. referred 
to in para.430 above. The more radical nature of contractual revisions in the 
1970s is illustrated by the revisions made to the original Kuwait concession of 
1934, particularly in the 1960s and 1970s. which culminated in the Kuwait 
Acquisition Agreement of 1 Deœmber 1975 (reproduced in Peter Fischer (ed), A 
Collection of international Concessions and Related Instruntenls, Conteniporary 
Series 1975176, Vol.2. (1982). pp.133ff). These further changes coincided with, 
and reflected, refiements in the principle of permanent soveieignty. They can. 
howevei, have no bearing on the present case. See para.438 following and 
Part II, Chapter 1. Section III. 

433. In making the 1967 Agreement, the three Partner Govemments also 
recognized that it was for the new Republic of Naum to decide whether it 
wanted to embark upon rehabilitation and if so, the particular program it wished 
Io pursue. It will be recalled that as late as June 1966, the Davey Committee of 
Experts had reported that "the very many practical considerations involved nile 
out such an undertaking [to rehabilitate] as impracticable". See Part 1, para.157. 
The position of the Administering Authority was clearly understood by the 
Tmsteeship Council which reported that: 



' n i e  basic poinis in the attitude of the Parîner Govemments were ihat 
the decisions about what steps for treatment of these worked-out 
mining lands should be taken -whether they should be treated, what 
treatment should be undertaken. when i! should be done and at what 
use of resources - were ones that should properly be taken by the 
Nauruans themselves and not by anybody else; and that the 
responsibility of the Partner Govemments was to see that the financial 
arrangements were such as to ensure that resources would be available 
to enable the Naumans to make provision for their fuhire in whatever 
way the present leaders or their successors might decide. 

The Partner Governments thought that they had made sufficient 
provision in the financial arrangements that had been agreed on. 
Under these arrangements $US21 million would become available to 
or for the benefit of the Nauman community in 1967-1968, amounting 
on average to about $US40,000 per family, and almost $US18 million 
a year from 1969-1970 on ... The Partner Govemments have agreed 
that the Nauman people would receive the benefit of the whole, ie, 
100 per cent, of the net proceeds from selling the phosphate al fair 
value. They did this, although the information assembled by a joint 
working party of the Nauman representatives and the Pdrtner 
Governments which assembled a great deal of information about 
comparable mining practice elsewhere, showed that there was a 
well-established basis of sharing of net benefits and that in many cases 
the sharing was 50150. The Partner Govemments did consciously take 
into account the very real needs of the Nauman people to provide for 
their long-term future because of the extractive nature of the induslry 
and of the small size of the islaiid, in deciding that i t  should not follow 
thèse precedents of sharing." (United Nations, Report of Trusreeship 
Council, General Assembly Oflcial Records, 22nd Session. Suppl. 
No.4 (A/6704), Part II, paras.401-2; set out in Annex 28 to the 
Preliminary Objections) 

434. The Council noted "with satisfaction" that amongst other things, 
agreement had k e n  reached to transfer ownership and control of the phosphate 
iiidustry to the Naumans (para.403). It did not indicate that the 1967 
arrangements were anything less than satisfactory. 



435. As noted in Chapter 2 (para.380). Australia's representative assured the 
General Assembly that the 1967 agreement would provide Nauru with an annual 
return of about $15 miilion and that the Nauruansmight expect to accumulate a 
fund of about $400 million, if they continued tp put aside the same proportion of 
their revenue as in previous years. The three Partner Governments clearly 
believed that this would ensure the economic wellibeing of the population once 
the phosphate deposits were exhausted. 

436. The Nauruans and the Trusteeship Council concurred with this account 
(paras.195 to 202 above). It was. therefore. to be expected that the General 
Assembly would agree to teminate the Trusteeship for Nauru fully, and indeed 
pmperly. satisfied that the Charter and general international law standards had 
been complied with by the Administering Authority. Further, at no t h e  has 
Nauru sought to impugn the representations made by the Authority to the United 
Nations concerning the effect of the 1967 Agreement. 

437. Nauni's sovereignty over its naturai resources is "permanent" in the sense 
that no action of the former Administering Authority could have deprived it  of 
its legal capacity to regulate exploitation of those resources. Australia would 
have contravened the principle had it sought to bind Nauru to a long-term 
arrangement with respect to the phosphate industry, or sought to alienate 
Nauni's entitlement by claiming its own absolute right to the phosphate 
deposits. Australia did not adopt either course. however. On the contrary, 
Australia. together with the other two Governments, ensured that, on 
independence. Nauru was able to exploit the resource in its own interest. 
Australia did not seek in any way to prevent or hinder Nauru's operation of the 
phosphate industry. nor to impair Nauru's enjoyment of unchallenged 
sovereignty over that resource. 

438. ~ h e n  the Trusteeship came to an end in January 1968, the full 
ramifications of the principle of permanent sovereignty were still being 
elaborated (Bedjaoui, [1970] Recueil des Cours, Vol.ii, p.495; Brownlie, 119791 
Recueil des Cours. Vo1.i. p.270; Hossain and Chowdhury, Permanent  
Sovereignty over Natural Resources in Internarional Law (1984) p. Il).  Over the 
past decade or so, different legal arrangements have been formulated for the 
development of the natural resources of developing countries to give fuller 
expression to the principle of permanent sovereignty. But Nauru cannot 
complain that such arrangements were not applied duting the Trusteeship, since 
they were not available to the Administering Authority then. and the 



arrangements made by the former Authority must be assessed against the law in 
force at the tirne (Island of Palmas Case (1928) 2 UNRIAA 829; Guinea-Bissau 
v Senego1 (1 989) 83 ILR 1. at p.45; and Part II. Chapter 1, Section HI). 

439. As already noted, Nauru's claim that Australia's administration of the 
phosphate industry involved breaches of the permanent sovereignty principle 
finds no support in the contemporary historical record. On the contrary, it is 
clear that the Naunians derived considerable benefits from the phosphate 
industry during the Trusteeship period. n i e  Visiting Missions of 1953, 1956 and 
1965 had each commented on this fact (para.349). The 1965 Visiting Mission 
specifically noted that phosphate mining enabled the community to afford 
excellent houses, schools and hospitals (1965 Visiting Mission Report. para.2, 
Annex 12, Vo1.4, NM). 

440. Further, Nauni's phosphate resources gave it a pet capita income at 
independence which was one of the highest in the world. It should still have a 
very high per capita income (Annex 26 to Preliminary Objections. discussed in 
para.382). Nauni's claim that the phosphate has been depleted on grossly 
inequitable terms is entirely out of keeping with Nauru's very considerable 
prosperity thmughout the tmsteeship period and beyond. 

Section II: There was no hreach of any other 
general principle of international law 

441. Besides alleging breaches of international law specifically relating to 
non-self-goveming tenitories, Nauru claims that Australia is guilty of breaches 
of other more general principles. These claims too are insupportable. They are 
considered below. 

A: DENIAL OF JUSTICE 

442. Nauni alleges that Australia's supposed failure to make provision for 
rehabilitation constitutes a denial of justice (Application. para.46; NM, Pan III. 
Chapter 4). According to Nauni. this concept involves "ilie incidence of gross 
and manifest error in the application of the relevant legal standards. often 
associated with a policy of arbitrariness or discrimination" (NM, para.432) and, 
Nauru alleges, this applies to "the policies, decision-making procedures. and 
specific transactions, of the Australian Govemment and the British Phosphate 
Commission, in relation to the obligations of the legal regime constituted by 



Article 76 of the United Nations Charter in conjunction with the Tmsteeship 
Agreement for the Territory of Nauni" (para.434). 

443. Plainly, the expression "deniai of justice" does not cover every kind of 
international delinquency. The expression'is ordinarily used to refer to 
international wmngs committed by States in respect of the person or property of 
a foreigner on its temtory, and particularly to injuries committed by an organ of 
government in connexion with the administration of justice. See Fitzmaurice, 
"The Meaning of the term 'Denial of Justice"' (1932) 13 BYIL 93, at pp.95. 
108. In its narrow sense, the expression relates to the treatment of aliens by 
judicial organs; in its broad sense. to the treatment of aliens by the State. See 
Sorensen (ed), Manual of Public International Law (1968) pp.557; Lissitzyn, 
"The Meaning of the Term 'Deniai of Justice' in International Law" (1936) 
30 AIIL 632. 

444. By using the term "lato sensu", Nauni cannot give it a meaning which it 
does not bear in international law; and even if the facts alleged by Nauru were 
tnie, they would not attract the doctrine of denial of justice. At general 
intemational law. the doctrine is concerned with the responsibility of a State in 
relation to aliens and in particular. with the treatment of aliens by a State's 
judicial organs. It is not concerned with the nghts and obligations of tnisteeship. 
In relation to these, the Administering Authority was, of course. governed by the 
Tmsteeship Agreement and the Charter. There can be no analogy between the 
relationship of a State towards aliens on its territory and that of an 
Administering Authority towards the inhabitants of a tnisteeship territory (NM, 
para.436). For the latter was appointed by and at al1 times subject to the United 
Nations. There is no basis at al1 for Nauni's contention that the Charter and the 
Tmsteeship Agreement provide a separate cause of action for denial of justice. 

445. Furthermore, there is no factual basis for the Nauruan allegations 
concerning the administration of phosphate lands and royalty payments (NM, 
paras.438-443). The subject of public finance and royalties during the 
msteeship is dealt with in detail in Part 1. Chapter 3. It suffices to note here that 
the BPC paid royalties to Naunians throughout the tmsteeship period and there 
were substantial increments over the years. For example. it will be recalled that 
the total royalties paid to Naunians in 1966 amounted to $A1.75 a ton, in 1967 
to $A4.50 per ton (para.93 above). 

446. The Tmsteeship Council's annual reports concerning Naum reflected its 
proper concem to ensure no1 only that it had adequate information on the size 



and destination of royalty payments, but also that royalties were paid to 
Nauruans on an equitable basis. See Part 1, Chapter 3, Section II. The record 
shows that the Administering Authority provided the Council with such 
information, either on its own initiative or in rpponse to the Council's requests. 
Funhermore, the arrangements made by the Administering Authority for the 
payment of ruyalties were more than once commended by the Council. See. for 
example. the reports of the Tnisteeship Council in 1959, 1960 and 1965 refemd 
to in paragraphs 100 to 101 and 105 above. 

447. If the Authority had been guilty of conduct amounting to a denial of 
justice, it ought to have been considered by the Trusteeship Council. as such 
conduct would have fallen within the ambit of its supervisory function. But 
neither the Council nor any other organ of the United Nations ever intimated 
that the Administering Authority was guilty of a denial of justice in its 
administration of the phosphate industry. 

B: BREACH OF DUTIES OF A PREDECESSOR STATE 

448. In an effort to find some further legal basis for its claim. Naum contends 
that. at general international law. "a State which is responsible for the 
administration of tetritory is under an obligation not to bring about changes in 
the condition of the territory which will cause irreparable harm to, or 
substantially prejudice, the existing or contingent legal interest of another State 
in respect of that territory" (NM. pak.458). 

449. Nauru provides no evidence of the widespread acceptance by nations of 
the relevant principle. as required of it by Aiticle 38 of the Statute of the Court. 
Nauru seeks to rely instead on obligations arising in very different situations 
from that of tmsteeship and by virtue of specific treaties. mles made under 
treaties,'or other consensual arrangements. It also cites Decree No.] of the 
United Nations Council for Namibia (Annex 21, Vo1.4, NM). but this citation 
merely emphasises Nauru's failure to identify any relevant practice. For the 
differences between the situation in Namibia and Nauru are great: South Africa 
continued in iUegal possession of the former temtory in defiance of the United 
Nations whilst the Administering Authority on Nauni remained at al1 times 
observant of United Nations authority. 

450. Nauni also reiers to the German Settlers in Poland case (PCU, Ser. B.  
No.6 (1923)) and the case of Certain German Settlers in Polish Upper Silesia 
(PCIJ, Ser. A ,  No.7 (1926)). Neither provides any evidence for the supposed 



principle, however. in the former, the Permanent Court was asked to give an 
advisory opinion conceming the nature of certain obligations contemplated by 
the Treaty of Versailles (PCIJ, Ser. B, No.6 (1923). p.7). The actions of the 
G e m  and Polish Govemmcnts feu to be copsidered in this context; and the 
particular provisions of the Treaty govemed the Court's conclusions as to each 
State's respective rights and obligations. in the relevant part of the latter case, 
the Court was concemed to explain and maintain Germany's competence to 
dispose of iis property prior to e n y  into force of the Versailles Treaty. It was in 
this context that the Court said: 

"[Olnly a misuse of this right could endow an act of alienation with 
the character of a breach of the Treaty; such misuse cannot be 
presumed. and it rests with the party who states that there has been 
such misuse to prove his statement." (PCIJ, SerA, No.7 (1926). p.30) 

451. If this case has any relevance (which may be doubted), it serves only to 
show that the (undischarged) burden of establishing such a case as Nauru seeks 
to make rests at al1 times with Nauru. But neither of the cases to which Nauru 
refers provides any authoritative support for the supposed principle for which 
Nauru contends. 

452. Whatever the principles which may govem a predecessor State in relation 
to its successor, they had no application in relation to an Administering 
Authority in a trusteeship situation. As Nauru itself concedes, the obligations of 
the Adrninistering Authonty on Nauru were at al1 times govemed by the 1947 
Trusteeship Agreement and the Charter (NM, para.464). 

453. Furthermore, even if there were some such principle as that alleged, the 
facts would not attract its operation hem. Nauru has clearly failed to prove its 
allegatioris. Nauru does not contend that mining per se was unlawful. or that it 
infringed the principle of permanent sovereignty, or was camed on without the 
consent of the Nauruans. Whilst it appears to assert that a breach arose from the 
depradation of the natural resources on Nauru. it does not contend that 
phosphate mining should not have occurred and that the island should have been 
left in a pristine state. Such a claim would be inconsistent with Nauru's other 
claim that it was the failure to rehabilitate or adequately recompensc that gave 
rise to Australia's responsibility. 

454. As already noted, the record shows that Australia's administration of the 
phosphate operations was always subject to conscientious United Nations 



supervision (paras.399 to 414 above and Part 1, Chapters 3 and 4). Australia. 
representing the Administering Authority, did not harm or prejudice Naunian 
interests. On the contrary, according to the Visiting Missions and the 
Tmsteeship Council. Nauruans benefited a great deal from the phosphate 
revenues throughout the Tnisteeship and, at independence, the Naunians 
inherited the phosphate industry as a viable operation which assured them a 
prospemus future . 

C: ABUSE OF RIGHTS AND ACïS OF MALADMINISTRATION 

455.. Finally. Nauni claims that as a result of Australia's alleged acts of 
maladministration. Australia is guilty of an abuse of rights. Nauni says "the 
principle of abuse of rights wmprehends three patterns of conduct" - preferring 
the interests of the administration over those of Naunians; refusing "to report 
essential data concerning the policies of the administration and their 
implementation"; and failing to take account of the relevant international 
standards in relation to the administration of the Territory (NM, para.449). 
Nauni says that this conduct as a whole "revealed a wilful disregard of the 
tnisteeship regime as a legal process" (NM, para.454). 

456. The status and content of the doctrine of abuse of rights is uncertain at 
international law and there has k e n  little agreement amongst writers or arbitral 
and judicial tnbunals concerning it. It may be regarded as the application of the 
principle of good faith to the exercise of rights. As Lauterpacht has recognised: 

"There is no legal right, however well estahlished. that could not, in 
some circumstances, be refused recognition on the gmund that it has 
k e n  abused. The doctrine of abuse of rights is therefore an instniment 
which ... must be.wielded with studied restraint." (Lauterpacht, The 
Developmenr of international Law by the International Court. p.164.) 

457. The fact is, however, that international responsibility can arise only if the 
supposed abuse amounts to an unlawful act which would. in this case, 
necessarily involve a breach of the Tmsteeship Agreement and the Charter (NM, 
para.444). Nauni, it seems. also recognizes this when it aileges that: 

"In the Naunian context the mie of law, the idea of due pmcess, was 
constituted by the international legal regime of tnisteeship, and 
accountability to the United Nations." (NM, para.454) 



458. Nauni's meaning is far from clear, but it does apparently (comctly) 
concede in this passage that there can be no separate requirement of due pmcess 
or the like, or any responsibility arising from an abuse of rights, unless there has 
first been a breach of tmsteeship obligations: But, as the preceding Chapter 
dernonsirates, there has teen no such breach. 

459. Further, as the record shows. the claim of abuse of rights has absolutely 
no factual basis. The relationship tetween the United Nations, particularly the 
Tmsteeship Council, and the Administering Authority has already teen 
discussed in sorne detail (Part 1, Chapters 3 and 4; Pari il. Chapter 2, Section V 
and VI; and Part Il. Chapter 3, Section 1). That relationship involved active 
inquiry on the pari of United Nations bodies and CO-operative reporting by the 
Administering Authority. The Tmsteeship Council, aided by Visiting Missions 
and Naunian representations. sought conscientiously to ensure that the 
Tmsteeship administration was conformable with the Charter. especially 
Article 76. 

460. If Nauni's claims were tme, they ought to have been the subject of 
anxious debate and censure by the Tmsteeship Council. On the contrary, the 
Council was warm in its praise of the Administering Authority's work. In light 
of the contemporary histoncal record. it can scarcely be contemplated that the 
United Nations, through the Tmsteeship Council, failed to take any note of the 
imagined abuses. 



CHAPTER 4 

NOVEL ALLEGATIONS OF BREACH OF TRUSTEESHIP 
UNRELATED TO REHABILITATION 

Introduction 

461. The three precediig Chapters examine Naum's specific claim that, at 
international law, Australia was under an obligation to rehabilitate lands mined 
out during the trusteeship period. The Nauruan Memorial also contains other 
allegations, however, which are unrelated to the rehabilitation claim. In 
particular, Nauru alleges that Australia. acting on behalf of the Administering 
Authority: 

. failed to make full and fair reports to the relevant organs of the United 
Nations on the economic affairs of Nauru, including the phosphate industry 
(NM. paras.284.315-6.320-1.339) 

. failed to exercise governmental authority in a manner appropriate to the 
obligations of trusteeship (NM, para.364ff); 

failed to promote the political advancement of the inhabitants and their 
pmgressive development towards seK-govemment and independence (NM. 
para.374ff); 

failed to promote the economic, social, educational and cultural 
advancement of the inhabitants (NM. para.389f0; and 

failed to respect the land rights of the indigenous inhabitants (NM, 
para.394 ff). 

These allegations are dealt with in this Chapter. As the following discussion 
shows. they each lack factual support (Section 1). In any event. the allegations 
cannot pmperly arise for decision in these proceedings and they are in conflict 
with the deliberations and conclusions of the Trusteeship Council and the United 
Nations (Sections II and III). 

Section 1: There is no factual basis for any of these allegaiions 

462. The facts do not support any of these five allegations and each allegation 
is essentially fact-dependent. As the following account shows, Nauru fails Io 



marshal any evidence in its support and relies instead on vague generalisations 
and gives few details. Thus, even if it were open to Naum to raise such matters 
in these proceedings (which Australia denies), Nauru's claims in this regard 
cannot succeed because of its failure to present evidence in their support. 

A: THE ALLEGED FAILURE TO REPORT FULLY 
AND FAlRLY HAS NO BASIS IN FACT 

463. Naum aiieges that the failure to report and to rehabilitate "form part of a 
pattern of conduct stemming from ... goals divorced from concem for the 
purposes of the tnisteeship system and inimical to these purposes" and that "the 
failure to rehabilitate ... f o m s  an entirely consistent element in [this] pattern of 
conduct" (NM, paras.314-5; also NM. Part IV, Chapter 4). It further alleges that 
Australia's conduct "was characterised by a carefully maintained reticence 
which amounted to an absence of good f a i th  (NM, para.319). 

464. N ~ U N  adduces no relevant evidence in support of this allegation. 
Certainly, Naum refers to records of the BPC, recording some of the intemal 
deliberations of the Commissioners, and relies on isolated and selective 
passages, especially conceming events in 1946 and 1953 (NM. paras.355-363). 
But whatever the attitude of the BPC. it evidences nothing about the practice of 
the Administering Authority, a different body with separate purposes and 
responsibilities. However characterized, the approach of the BPC is immaterial. 

465. The allegation that the Authority failed to report fully to the United 
Nations is not borne out by the United Nations record and is inconsistent with 
the detailed nature of the information in fact given by Australia to the 
Trusteeship Council. Each annual report presented by the Administering 
Authority to the Council set out the volume of phosphate exported, its value, the 
amount and distribution of royalties and the sums contributed by the BPC to the 
cost of the Nauman administration. These figures were subjected to annual 
scmtiny by the Tmsteeship Council. Triennial Visiting Missions also carefully 
inquired into these matters. See Pac 1, Chapter 3. 

466. Naum seeks to make out a case of wrongdoing on the basis that, from 
time to time, the Tmsteeship Council sought further financial information from 
the Administering Authority (NM, para.339ff). But Naum fails to take account 
of the actual responses of the Administering Authority. As noted in Part 1. the 
Administering Authority iiever failed to reply to the Council's 
recommendations, either by way of explanation or the supply of the requested 



data. Further, the Council's particular concems regarding royalty payments, 
reflected in requests for additional information on the BPC in the years 
1959-1961. were subsequently met by the introduction of a consuliative process 
(between BPC and Nauruans) for the settlement of royalties and other like 
payments. As a result. after 1963, the Trusteeship Council no longer sought 
more detailed information from the Adminitering Authority on the royalties 
question. See para.l10 above. 

467. Naum says Australia did not provide information on the price paid by the 
three Govemments for Nauman phosphate and prices obtainable in the world 
market. But, as shown in Part 1. information was given by the Administering 
Authority to the Visiting Mission in 1962 which showed that the price paid for 
Naunian phosphate did not differ significantly from that paid elsewhere in the 
world. This more than satisfied United Nations concems. 

468. When negotiations concerning the reorganisation of the phosphate 
industry began in 1965. the proposais made by the three Govemments and the 
agreements reached with the Naumans were the subject of careful reports to the 
Tmsteeship Council and other relevant United Nations organs. Moreover. it 
should be bome in mind that there was direct Naunian participation in the work 
of the Trusteeship Council from 1961 until the end of the Tmsteeship. From 
1961 onwards, a Nauman adviser was appointed to the delegation of the Special 
Representative of the Administering Authority during the Trusteeship Council's 
annuai consideration of the Administering Authority's report. It was open to the 
Naunian adviser to speak on Nauruan affairs, particularly on financial and 
related matters (para.63 above). 

469. It is true that Australia declined to provide the BPC's interna1 accounting 
documents to the Trusteeship Council, because the BPC was a separate 
commercial concem over which it had no independent control. It did not 
disguise this fact. as Naum seems to allege, but made its position on this matter 
very clear to the Tmsteeship Council. (See Trusteeship Council Oficial 
Records, 18th Session, 714th Meeting. 26 June 1956, p.112. quoted in Part 1. 
para.116 ; see also NM, paras.544-545.) This is significant for it was plainly 
open to the Trusteeship Council to take issue with Australia on this point and it 
did not do so. Although the Trusteeship Council was clearly very much aware of 
the need for adequate information concerning Nauruan financiai arrangements. it 
did not censure the Admimistering Authority for faiiiig to provide internai BPC 
records, but regarded the addition& data supplied by the  uth ho rit^ (concerning 



the BPC's Nauman trading operations) as fulfilling its purposes. See Part 1, 
paras.108 to 119. 

B: THE ALLEGED FAILURE TO EXERCISE GOVERNMENTAL 
AUTHORITY HAS NO BASIS iN FACT 

470. This far-reaching allegation in fact reduces to two limited contentions. 
The first - that Australia should have exercised its govemmental powers so as to 
provide for rehabiiitation - foms the subject of previous Chapters (CR91120, 
p.83. CR91R2, p.45). This is no more than another way of stating Naum's claim 
that Australia's failure to rehabilitate constitutes a breach of international law 
(cflCJ Reports 1992, p.282 (Judge Shahabuddeen)), a claim discussed earlier. 
See para.32lff. 

471. Secondly. Nauru challenges the system of public finance maintained by 
the Administering Authority (NM, paras.284. 365ff). m i s  was, Nauru alleges. 
affected by: 

"the dominance of the phosphate industiy and its operations in the life 
of the island; the independence of the British Phosphate 
Commissioners in relation to the Administrator; and the fact that the 
operations of the Commissioners were not subject to taxation." (NM. 
para.365) 

472. The phosphate operations were undoubtedly central to Nauman life. The 
revenue from phosphate mining gave the Naunians great benefits, including 
excellent social services and public utilities (described in Part 1). By the end of 
the tmsteeship. schooling was free and compulsory until age sixieen and medicül 
treatment at a well-equipped general hospital was also free of charge. There had 
also beemsignificant improvements in environmental sanitation, immunisation 
and nutrition. These public amenities were noted by successive Visiting 
Missions (para.347 above). There was little doubt that phosphate mining brought 
to the Naumans: 

"greater prosperity and better social services than are enjoyed by any 
other community of similar size in the Pacific region." (1956 Visiting 
Mission Report, para.18, Annex 9, Vo1.4, NM). 

473. Without the phosphate revenue. it would have k e n  impossible to finance 
and maintain on such a srnall isolated island the very high standard of living 
which the Naunians enjoyed. Australia, representing the Administering 



Authority, used ils govemmental authority to direct the phosphate revenue to 
this end and bring about this result. 

474. The BPC also played an imporîant mle on the island, but was there only 
to manage the phosphate operations (Part 1, Cltapter 1 .  Section III above). It is 
true that the BPC was not taxed. Instead, it was required to pay for the entire 
administration of Nauru, including social services and public utilities. It did not 
decide how the sums contributed by it in this way were to be spent. however. 
This feu to the Administrator, the Nauru   oc al Govemment Council and its 
successor. 

475. After 1951. not only did the Nauruans pay no tax at all. as would have 
k e n  expected in any other country, but from the BPC they also received 
royalties. surface rights and other payments (see paras.81 to 84 above). Many 
Naunians in receipt of direct BPC payments were not ohliged to work at all. 
Others found employment in the BPC's operations. 

476. Nauru alleges that Australia failed to exercise govemmental authority 
appmpriately because the Administering Authority permitted mining without 
rehabilitation. But at the time rehahilitation was thought to be either impossible 
or impracticable, so that Nauru effectively challenges the fact that mining was 
pennitted at all. But it was only by phosphate mining that the Naunians enjoyed 
the significant income that enabled them toenjoy the benefits of development 
missing from other Pacific island territories. Nauru cannot have it both ways. 
n i e  Authority was bound either to permit mining. making such provision as 
appropriate for Nau'ru's future. or to forhid it until such time as rehabilitation 
became a realistic option. despite the absence of other Nauruan revenue. 
Australia, for the Administering Authority, chose the former, and at the same 
time it established a Long Term Investment Fund to cover the community's 
future needs (para.89 above). 

477. Indeed, by irs own conduct since independence, Nauru /ras tacitly 
accepred the legirimacy and economic necessiry of r/ze pre-independence mining 
acriviries. This is so because. over the last quarter century, Nauni has itself 
continued to mine in the same way and with. at least, the same intensity as the 
BPC in the tnisteeship period. It has made no attempt since independence to 
rehabilitate any mined land, whether worked out before or after independence. It 
is scarcely conceivable rhat Ausrrulia should be held culpable for the very same 
niining acliviries as rhose carried on by Nauru over Ilte pas1 hventyfive years. 



C: THE ALLEGED FAILURE TO PROMOTE POLlTICAL 
ADVANCEMENT HAS NO BASIS IN FACT 

478. Nauru asserts that "the experience of Nauru was essentially one ot 
constitutional and political irnmobility" from 1919 until 1966 (NM, para.375). 
As Part 1 shows, however. this assertion has no regard for historical açcuracy. It 
is very clear that there was significantly more Nauruan participation in 
govemmental matters as Nauru progressed towards complete independence in 
1968. After the Nauru Local Govemment Council replaced the Council of 
Chiefs in 1951. it exercised a good deal of influence in Nauruan affairs. The 
NLGC acquired further powers in 1963. In 1965, the Legislative Council was 
created with even greater autonomy and, as already seen, the Administering 
Authority freely accepted the Nauruan choice of independence on 31 January 
1968. See Part II. Chapter 3, Section 1. In this context, the words of the Nauruan 
Head Chief shortly before independence are relevant. It will be recalled that he 
then said that "Australian tutelage ... had k e n  effective" and that the three 
Governments "could be proud of their achievements on Nauru" (quoted earlier 
at para.197). Expressed on the eve of independence, these sentiments are quite 
inconsistent with the claim now made by Nauru that Australia failed to promote 
Nauruan development towards self-government or independence. 

D: THE ALLEGED FAILURE TO PROMOTE ECONOMIC. 
SOCIAL, EDUCATIONAL AND CULTURAL 
ADVANCEMENT HAS NO BASIS IN FACT 

479. In the same vein, Nauru alleges that "there was a total failure to promote 
the economic advancement of the inhabitants in relation to the resources 
available" (NM, para.390). Nauru makes a similar allegation in relation to the 
other f o h s  of advancement (NM. para.392). 

480. Enough has already been said in this Counter-Memorial as to the social. 
educational and cultural advancement on Nauru. See Part 1, Chapter 2 and 
Part II. Chapter 3, Section 1. Indeed. Nauru does not seek to rely on any 
circumstance which might provide the slightest basis in fact for this assertion. 
There can be no doubt that Australia left the Nauruans healthy and 
well-educated. 

481. Nor is there any evidence to support Nauru's allegations as to economic 
matters. Nauru alleges that royalty payments were well below an equitable 



standard. despite the increases during the tnisteeship period. Royalty payments 
were, however, frequently adjusted. (See eg, the adjustments made in 1947, 
1950.1953,1957,1960,1964 and 1966 following consultations with Naunians, 
described in Part 1.) It is true that the basis for caiculating myalties changed over 
time, panicularly as the principles of permanent sovereignty became more 
defined. In the early 1950's. royalties were apparently fixed by the 
Administering Authority having regard to Naunian needs, not simply the expon 
pnce of the phosphates. But as the total expon tonnage increased in the early 
1960s from about 1.2m tons to 1.6m tons, so too the Administering Authority 
ensured that royalty payments by BPC also increased. There were marked 
increases in myalty payments, panicularly after 1963. This was in keeping with 
the re-evaluation of foreign-owned mining concessions occurring 
internationally. Even before this, however, Naunian royalty payments were 
entirely consistent with the royalty rates paid by mine operators in Australia. See 
Part II, Chapter 3 and Amex 3. 

482. There can be little doubt that the intertemporal principle applies in this 
circumstance, so that the question of royalty payments falls to be determined 
against the law as it was interpreted at the time the payments were made. See 
Part II, Chapter 1, Section III above. The contemporary record shows that the 
payments fully complied with the standards of the day. This is confirmed by the 
results of the Tmsteeship Council's scrutiny throughout the Trusteeship period. 
After some expressions of concern in the mid 1950s. the Council went on to 
express general satisfaction with royalty arrangements for the remainder of the 
Trusteeship period. See Part 1, Chapter 3, Section II. 

483. In considering the matter of royalties. it should also be borne in mind that 
the Naunians' financial benefit from the phosphate industry was not confined to 
royalty payments made directly to individual Nauruans. A substantial proportion 
of the royalties were placed into investment funds for the benefit of the 
community as a whole. Hence, as at 30 lune 1967. there were about $A3 million 
(in 1993 values, $A21 millioii) standing IO the credit of the Nauni Landowners 
Royalty Tnist Fund and about $A6 million (in 1993 values, $A42 million), to 
the credit of the Nauni Long Term Investment Fund (para.89 above). This 
represented accumulations of part only of the royalty payments made during the 
trusteeship. As already noted, the Long Tenn Fund was intended to ensure that 
the Nauruans had sufficient funds to provide for their needs when the supply of 
phosphate ended and it  is clear that this aim has k e n  substantially achieved. See 
Part II, Chapter 2, Sections VI1 and VIII. esp paras.377 to 383. It should be 



borne in mind too that. after 1951, the Naunians paid no taxes; that the cost of 
the administration was met out of funds paid directly by the BPC; and that. at 
independence, they acquired al1 rights to the phosphate revenues under an 
agreement entirely favourable to themselves. 

484. There can be no doubt that at independence and by virtue of the 1967 
Agreement (pursuant to which Nauruans acquired the phosphate industry as a 
going concern for a less than commercial price), Nauni could look fonvard Io an 
economic future which was much better than their Pacific neighbours. It was 
Australia (with the other two Partner Governments) which had brought the 
Naunian economy Io this high level. 

E: THE ALLEGED FALURE TO RESPECT LAND 
RIGHTS HAS NO BASIS IN FACï 

485. Nauni alleges that the failure to respect land rights (in breach of 
Article 5(2)(a) of the Tnisteeship Agreement) was the product of the legal 
regime with respect to phosphate lands established during the Tnisteeship (NM. 
para.396). Naum challenges the Lands Ordinances on the basis that "the interest 
of the individual landowner was placed at the disposal of the British Phosphate 
Commissioners subject to the payment of "royalties" which were not the result 
of a pmcess of genuine negotiation ... and ... were ... umlated to the real value 
of the resources being disposed of '  (NM. para.398). The Naunian Mernorial also 
contains another ailegation concerning the failure to return worked out lands 
"without undue delay" (NM, para.399). 

486. Australia denies that there is any factuai basis for these aiiegations. Nauni 
itself gives no paiticulars of the supposed undue delay. In its other "royalties" 
aspect. the claim repeats the attack already made by Nauru in relation to the 
alleged failure to promote economic advancement. See paras.479 to 484 above. 

487. Royalty payments were fixed on an equitable basis. by reference not only 
to the export price of the phosphates, but also to Nauruan needs. As already 
noted. royalty payments were also frequently adjusted and in the period pnor Io 
independence following direct consultations between the BPC and Naunians. 
The royalties were, ai Naunian request, paid no1 only Io individual Naunian 
landowners, but also into funds for the benefit of the whole community. 
Moreover, the royalty rates to which the BPC was subject were entirely 
consistent with (and rather higher than) the rates of myalty impost paid by mine 
operators in Australia. See Part U, Chapter 3, para.425. 



488. Moreover. the Lands Ordinances clearly provided compensation in 
respect of leases granted to the BPC. A review of the Lands Ordinances 
@araAOff above) discloses that: 

. each Ordinance was made following negotiation with the Naunian 
landowners 

payment was made to individual landowners in the f o m  of a lump sum at 
the time of the initial lease of phosphate-bearing land. This was £20 per 
acre in 1921. £40 per acre in 1927 and $240 an acre in 1967: 

royalties were paid to the individual landowners, as well as to funds 
available generally for the Naunian community: and 

in relation to non-phosphate bearing land used for BPC operations, a sum 
was paid as annual rental to the relevant landowner for lease over such 
lands, together with compensation for individual trees destroyed, depending 
on species and size. 

489. Nauni alleges that the 1921 and 1927 Land Ordinances resulted in an 
"effective 'taking' of the Naunians' land" (NM, para.86). or were "effectively a 
f o m  of expropriation" (NM, para.98). At al1 times, however, the Administering 
Authority on Nauni acted in accordance with what was accepted intemationally 
as the appropriate standard of the day. As shown in the previous Chapter 
(paras.429 and 432), when the Tnisteeship commenced, it was accepted 
intemationally that mineral exploitation was appropriately effected by the grant 
of long-tem mining concessions in return for royalties and rentals which. 
judged by today's standards, appear comparatively modest. The Authority acted 
in accordance with the developing principles of permanent sovereignty and 
changing.standards by ensuring progressively higher levels of royalties were in 
fact paid to the Naunians (Part II, Chapter 3). Finally, of course, it passed the 
entire industry to them and gave up its claim, based on the international practice 
of the time. to any further share in the industry's profits. 

490. If Nauni was to prosper economically it  was necessary to mine the 
phosphate lands. In return for mining, the individual landowners and the 
Naunian community were the recipients of direct financial benefits from the 
mine operators. This was, as Article 5(2)(a) in fact stipulated, "in accordance 
with [the Administering Authority's] established policy" at the time the 



Tmsteeship Agreement was made. It was that policy which the United Nations 
had indicated was acceptable to it. 

491. Under Article 5(2)(a) of the T~steeship Agreement, the Administering 
Authority undertook to "respect the rights and safeguard the interests ... of the 
indigenous inhabitants of the Territory; and in particular ensure that no rights 
over native land in favour of any person not an indigenous inhabitant ... [were] 
created or transferred except with the consent of the competent public 
authority". Nauni does not show. however. that Australia acted othenvise than in 
accordance with established policy in relation to the rights of indigenous people, 
nor that Australia permitted the creation or transfer othenvise than with the 
consent of the competent public authority. Even if there were some more gened  
and as yet unidentified obligation (which Australia denies). Naum cannot show 
any factuai basis for its assertion that Australia failed to respect Nauman land 
rights. 

Section II: The termination of the Trusteeship and the judgment 
of the Court preclude the consideration of allegations 

unrelated to the rehabilitation claim 

492. Thus fat, the factuai bases of these five Nauman allegations have been 
considered, even though unrelated to Nauru's rehabilitation claim. In tmth, 
however, the rehabilitation claim cannot support any judicial inquiry in these 
proceediigs into Austdia's administration under the Tmsteeship. There are two 
reasons for this: first, the Tmsteeship was unequivocally terminated by the 
United Nations to its full satisfaction; and secondly. the allegations made 
conceming Australia's conduct are entirely inconsistent with the actions of the 
Tmsteeship Council and other United Nations organs during the period of the 
Tmsteeship. As a result. there can be no investigation as to whether Australia 
together with the United Kingdom and New Zealand breached any obligations 
other than the supposed obligation 10 rehabilitate (the existence of which 
Australia denies). 

493. The issue in this case is solely whether Australia has a legal responsibility . 
to rehabilitate the phosphate lands mined out during the Trusteeship 
(Application, paras.445-9. NM, para.621; CR91118, pp.10-1; 17.21). A~cording 
to the Court's judgment of 26 June 1992, what survived the termination of the 
Tmsteeship Agreement was the Nauman rehabilitation claim and whatever 
rights the Naumans might have in this regard (ICJ Reports 1992. para.30). There 
is, therefore, no place for other, unrelated allegations in these pmceedings. 



494. As the Court also observed in its judgrnent, resolution 2347(XXII) of 
19 December 1967 - terminating the Tnisteeship - had "definitive legal effect" 
(ICJ Reports 1992. para.23). In consequence, no question conceming the 
Adrninistering Authority's compliance with its obligations with respect to the 
Temtory can anse, except the question of rehabilitation which survived only 
because of the "particular circumstances of the case" (ICJ Reports 1992, 
para.30). Nauru cannot now raise any question conceming the adequacy of 
reports made by the Authority to the United Nations, or the fulfilment of its 
obligations of result to pmmote Nauman political and economic advancement. 
and to respect Naunian rights and interests. 

495. The only matter for resolution in these proceedings is the question of 
rehabilitation. This is indeed consistent with the entire history of the dispute. 
Until the Nauruan Memorial, this was the only issue which had been raised. 
Rehabilitation was the only matter on which the three Partner Govemments and 
Nauru had not agreed prior to Nauruan independence (paras.1 to 8 above) It was 
the matter to which Head Chief DeRoburt referred when he addressed the 
Trusteeship Council on 22 November 1967 (paras.196 to 198 above). In his 
1983 letter the Naunian President had referred only to the rehabilitation of 
worked out phosphate lands and it was this claim which Australia had rejected 
(Annexes 78 and 79, Vo1.4, NM). The rehabilitation issue led to the 
establishment of the Commission of Inquiry in 1986, the Final Report of which, 
in tum. led to these proceedings (Annex 80, nos.4 and 28. Vo1.4, NM). 

496. These proceedings cannot, therefore, support a judicial inquiry into the 
further allegations which Nauni makes. for the allegations are unrelated to the 
question of rehabilitation. The claim which the Court is to decide is a specific 
one - whether Australia is responsible for rehabilitating phosphate lands worked 
out during the Tnisteeship. 

Section III: The conduct of the Unitcd Nations bodies during the 
Trusteeship excludes the possibility of any other supposed wrongdoing 

497. Unlike the rehabilitation claim, the claims discussed in tliis Chapter were 
never made to the United Nations, notwiihstanding that they cover supposed 
breaches during the Tnisteeship penod and they feu directly within the area of 
the Trusteeship Council's responsibility. They concern matters of such 
seriousness that it is scarcely conceivable that they would not have been drawn 
to the Council's attention, either by the Nauruans themselves or by Visiting 
Missions. In making these auegations, Nauru again fails Io take acwunt of the 



extensive involvement of the United Nations in the administration of the 
Tmsteeship system. As already noted. this involvement provided for full 
"securities for performance" by the Administe~g Authority of its obligations. 

498. From its active scmtiny of Nauman affairs, there was ample opportunity 
for the Tmsteeship Council to assess the adequacy and reliability of the reports 
made by the Administering Authority to it. There was, however, never the 
slightest indication that the Tmsteeship Council considered that the 
Administering Authority had failed to meet its obligations of report. Given this 
and the Council's conscientious pursuit of information conceming the Nauman 
phosphate industry. it is virtuaiiy inconceivable that the Administering Authofity 
breached any separate duty in relation to its accountability to the United 
Nations. Moreover. the record shows that Australia gave careful consideraiion to 
the Council's requests for information and either supplied the data sought, or 
explained why it could not do so. The outcome of the Council's scmtiny was 
invariably satisfaction with the Administering Authority's conduct. 

499. It is equally difficult to imagine that. despite the safeguards of the 
Tmsteeship system. the Administering Authority could have been pennitted to 
contravene its basic obligations to promote the political. economic. social and 
educational advancement of the Nauman population and to exercise its 
govemmental authority in a manner appropriate to its obligations under the 
Tmsteeship Agreement and the Charter. After all, throughout the Tmsteeship, 
the Tmsteesh'ip Council, assistecl by regular visiting missions, inquired into the 
government of the Temtory. including the regulation of the phosphate industry 
and the distribution of phosphate revenue. (Part 1, Chapter 3). The Tmsteeship 
Council was well acquainted with the role of the BPC and with the system of 
public finance on Naum. It well knew that Naumans were no! (at least after 
1951) directly taxed, but that the BPC met the cost of the island's administration 
(cf Tmsteeship Council Report. 1958-9, p.160, quoted in Part 1, para.83). 

500. In this area, as in others. the relationship between the Council and the 
Administering Authority was a CO-operative one. Thus, when the Tmsteeship 
Council recommended change, particularly in the early 1950s. the 
Administering Authority acted accordingly. For example. the capitation tax was 
abolished in 1951, in conformity with the Trusteeship Coùncil's 
recommendations; and direct consultations between the BPC and the Naumans 
on the questions of royalties were instituted at the Council's insistance. On the 
question of hnding through the BPC's contributions, the Council accepted the 



Administering Authority's assurance that the continuance of this system was in 
the Naumans' b a t  interests (Part 1, paras.85-86). 

501. The United Nations was weU aware too of the cardinal importance of the 
phosphate industry. Visiting Missions regularly noted that the island's pmsperity 
depended on phosphate revenue (Part 1. para.345). The question of royalties was 
therefore scmtinised with particular c m .  Throughout the Tmsteeship. Australia. 
on behalf of the Administering Authority, supplied information wnceming the 
quantum of royalties and their distribution. The Council's requests for further 
information were substantially met by the Authority, either through the 
provision of additional data or the introduction of a consultative process to set 
royalty levels. When increases in royalty payments were made later in the 
Tmsteeship, they were paid into the Nauman Long Term Investment Fund. in 
accordance with United Nations wishes. In relation to royalty payments. there 
was not the slightest suggestion that the Administering Authority was acting 
other than in complete accordance with its obligations. 

502. Nohvithstanding the seriousness of Nauru's allegations, none can form 
the subject of judicial inquiry unless Naum can show that the conduct of which 
it cornplains is not only attributable to Australia, but that it constitutes a breach 
of an international obligation owed to it. This it cannot do. Naum does not show 
that Australia is guilty of any conduct which would constitute a breach of ils 
international obligations. 

503. The fact is that throughout the Tmsteeship, the Tmsteeship Council 
. expressed its confidence in the Administering Authority and, in 1967. the 

Council concluded that "commendable pmgress has been made in the Territory" 
(United Nations. Report of Ille Trusteesliip Council, General Assen~bly Oficial 
Records..ZZnd Session. Suppl. No.4 (A/6704), Part II, para.30. Annex 28 to 
Preliminary Objections). At the close of the Tmsteeship, it was apparent that the 
United Nations was well satisfied with the Administering Authority. The result 
of its administration was a welleducated, healthy and prosperous community. 

504. The allegations which Naum now makes are clearly. inconsistent with the 
contemporary historical record. It is. therefore, not surprising that Naum has 
been unable to substantiate the allegations considered in this Chapter by 
reference to the facts. In particular, it fails to show that the relevant obligations 
of result were not achieved. or that Australia failed to account properly to the 
United Nations. The United Nations, to which it was uItimately responsible, 
brought the Tmsteeship Agreement to an end on the basis that the Authority had 



fully performed its obligations under the Tnisteeship Agreement. Nauni cannot 
invite the Court to second-guess the General Assembly on these matters, or to 
fail to give considerable weight to its opinion. The only questions in these 
proceedigs are. therefore. whether Australia hasa duty to rehabilitate and. if so, 
Australia has violated that duty. According to Australia, the answer to both 
questions is, of course. no. 



PART III 

THE REMEDIAL POSITION 



INTRODUCTION 

505. If. contrary to the submissions in Part II of this Counter-Memorial. the 
Court were to f i d  Australia responsible for so,me breach of an international 
obligation relating to rehabilitation. the question would arise whether Australia 
was liable to make any reparation. 'Ihis is an ïssue separate fmm the quantum of 
any damage, a matter which would need to be the subject of a separate phase of 
proceedings. But, as the Court has indicated (ICJReports 1992. p.262). the 
extent of any responsibility is a matter that arises at the merits phase if the Court 
fmds a breach of international responsibility by ~uStralia. It is for this reason 
that Australia considers it necessary to deal with the remedial position in this 
Counter-Memorial. It is, however. included only as a subsidiary rnatter and 
Australia considers, for the reasons given in the preceding Part, that no breach of 
international obligation by Australia can be established. 

506. Naum requests the Court to declare that by reason of Australia's 
international responsibility, Austraiia is "bound to make restitution, or other 
appropriate reparation Io Naum for the damage and prejudice suffered" 
(Application, p.30-1, para.50; NM. para.621). Australia does not accept any 
responsibility Io rehabilitate worked-out phosphate lands, but even if the Court 
found against Australia on this point, restitution would clearly not be an 
appropriate remedy (cf Forests of Central Rhodope (Merits) case. 3 UNRIAA. 
p.1405; Tito v Waddell (No.2) [1977] 1 Ch.106, 328)IO. Other aspects of the 
remedial position are examined in this Pari. If Australia were found responsible. 
Naum has disqualified itself from the relief which it seeks by reason of its own 
conduct (Chapter 1). Additionally, Australia's liability cannot extend to the 
Mandate period (Chapter 2. Section 1). Nor can it extend beyond that pmportion 
of the supposed injury which equity would hold Australia liable to kar .  having 
regard to the co-equal responsibility of the United Kingdom and New Zealand 
(Chapter 2, Sections II and III) and the supervisory responsibility of the United 
Nations (Section IV). The question of Nauru's contributory negligence is also 
examined (Section V). 

' 0  in ik ~ h d o p c  Foresis wse. IIX ~ i b u n a ~  round ~ i a ~  ~ u ~ g a i a  h;ul uiiluwrully confisalcd romls 
Mongirig Io Grack rutiamh ihc arbibamr decideci IO rward damp. nihm Uwn rrrfifuiio in 
hrrgrwr on Ihc basis hl il would bc inappmpialc ta cmpel Bulgarh Io ruiorr Uie disputcd 
forrsubcwwil  w ï s m  Iiicly Uial lhc ï m l s  wen in the m e  .WC a$ lhcy h d  bccn in 1918 a d .  
in any evcn~ only somc oflhc disporsessed o w m  hîd m& c h s .  Thc value of Uie f m s  w ù  
calculalcd as al lhe dalc of dispossrnion. Sec 3 UNRIAA. ai pp.1432. 1435. In Tiro v Waddcll 
lNo.2). the Coun hcld Uiat an order for Lhe rcplanling of pui mly of lhe mined-out phosphalc Imds 
o n ~ l s k n l w w W b c f ~ ~ a n d " ~ s h c c r w ~ o f ~ i m a n d m ~ y ~ a n d L h a l a n ~ f m  
gcnml rcpluiiing would bc "wholly dispmponianae IO lhc mcagre and long-dclaycd tcncfii lhai 
might in the cnd bc achievcd-. Sa: Il9771 1 Ch 106. al no 327-7 and 328. 



CHAPTER 1 

NAURU HAS DISQUALIFIED ITSELF FROM THE RELIEF IT SEEKS 

507. In its decision on Australia's Prelimiqary Objections, the Court did not 
decide "the possible consequences of the conduct of Naum with respect to the 
merits of the case" (ICJ Reports 1992. p.255, para.38). Australia contends that 
by reason of that conduct, Nauru cannot now receive the relief which it seeks. 

508. At the 1323rd meeting of the Trusteeship Council on 22 November 1967, 
Chief Hammer DeRoburt declared îhat: 

"The Naunian people fully accepted responsibility in respect of land 
mined subsequently to 1 July 1967. since under the new agreement 
they were receiving the net proceeds of the sale of phosphate. Prior to 
that date, however, they had not received the net proceeds and it was 
therefore their contention that the three Govemments should bear 
responsibility for the rehabilitation of land mined prior to 1 July 
1967 ..." (United Nations, Trusteeship Council OJjïcial Records, 13th 
Special Session, TjSR.1323, reproduced in Annex 29, NM) 

By independence in January 1968, Nauru had thus clearly admitted 
responsibility for the phosphate lands mined after 1 July 1967. It has never since 
alleged that the former Administering Authority has any responsibility in that 
regard. 

509. The admission is significant for two reasons. First, Nauni concedes, as il 
must. that it continues to carry on phosphate mining without post-mining 
rehabilitation just as the Administering Authority allegedly did prior to 1 July 
1967. Indeed, according to Nauni, it has mined twice the area in twenty-five 
years as BPC mined in seventy-two yean. According Io Naum, about one-third 
of the 1700 hectares of phosphate lands on Nauni was mined prior to 1 July 
1967. Its mining program has covered the rest (NM, para.207). Secondly, on the 
matter of rehabilitation Nauni assumes that its responsibility is the same as the 
supposed duty of the Administering Authority, in this way conceding that that 
duty is no higher than its own. 

510. Despite the greater area mined, however, Naum has not at any timc 
during the past twenty-five years begun to rehabilitate any mined-out land. At 
most. it has reviewed the matter and has. i t  says, kept money aside in the event 
that some program should become feasible. The Administering Authority did no 



less. Given this, it might be thought that îhat Authority had, relatively speaking. 
accomplished rather more than ~ a & u  has in the past twenty-five years. 

51 1. As Part 1 has shown, rehabilitation was a matter for active consideration 
by the Administering Authority both before and after the failure of negotiations 
for resettlement in August 1964. It will be reialled that, in conformity with the 
United Nations' own views. the Administering Authority had until then 
regarded resettlement rather than rehabilitation as the best option for the 
Naunian population. In the few years between 1964 and independence in 
January 1968, the Australian Govemment first sought and obtained the report of 
experts on the matter, the Davey Committee Report (paras.155 to 165 above). 
This report was later commended as "a particularly excellent and far sighted 
study" by the 1987 Commission of Inquiry (p.1132; see paras.11 to 13 above 
and paras.514 to 515 below). The Commission added that: 

"Many of the obsewations and recommendations are as valid today as 
they were in 1965." 

512. Given the state of contemporary knowledge. it would have been 
foohardy for the Australian Government (on behalf of the Administering 
Authority) to have sought to formulate and complete a rehabilitation program 
between the end of 1966 - following receipt of the report - and independence in 
January 1968. This was particularly so given the findings of the report 
(paras.157 to 165 above). The only course then open to the Administering 
Authority was to leave Nauni with funds sufficient for the task if it chose to 
undertake it. This was in fact the course adopted by the Authority (Part 1, 
Chapter 5 and Part II. Chapter 2, Sections VI1 and VIII), and Nauni concedes 
bat  today it has such funds (para.7 above). 

513. On its own account. however. Nauni has not since independence applied 
these funds to carrying out rehabilitation. It says that it has accumulated moneys 
in a public Tnist Fund specifically marked for rehabilitation. That Fund was 
created before independence and has been augmented by the income generated 
by the phosphate industry which was transferred to Nauni by the three Partner 
Govemments as part of the pre-independence arrangements. 

514. Although N ~ U N  says that "from the time of independence" it has 
undertaken some "preliminary planning", no details of this appear. It says that it 
has saved the topsoil displaced during mining, but in 1968, as now. it was plain 
that rehabilitation would involve much more than this. Indeed, i t  took Nauni 
some twenty years to appoint another investigatory body - in this case, a 



Commission of Inquiry - to review the question of rehabilitation. That 
Commission presented its report to'the Nauruan Govemment only recently, in 
November 1988. 

5 15. The Commission obsewed: 

"For rehabilitation on Nauru to be costeffective and to ensure that the 
Republic of Nauniand the Nauruan community as a whole gain most 
benefit in the future development and usage of the rehabilitated land, it 
is essential the rehabilitation be designed, scheduled and carried out in 
accord with the requirements of a Master Land-Use Plan the objective 
of which is the development of the whole of the mined phosphate 
lands of Nauru." (p.1141) 

Such a Plan has not k e n  established. 

It also stated that: 

"Rehabilitation will be a long-term process. It will probably extend 
over a period of 20 years or more. Careful consideration must be given 
to decide what the land is to be used for, which land uses have the 
highest priority and on which areas of Nauru those land uses should be 
developed." (p.1140) 

516. Nauru now claims to have begun a pilot project designed by a member of 
the Commission (Nauru's Written Statement on Preliminary Objections. 
para.59). but this is too little t w  late to show any serious commitment by Nauni 
to rehabilitation now or during the intewening years. As the Commission 
emphasized: 

"The apparent lack of motivation among the gteat majority of the 
Naunians for personal involvement and participation is seen. by the 
Commission, as k i n g  the single most significant, likely impediment 
to the development of the Republic of Nauru in general and the 
successful rehabilitation of the mined-out lands in particular." 
(p.1037) 

517. In sum. since independence, Nauru has continued to mine just as the BPC 
did before it. Post-independence mining has not k e n  accompanied by, or made 
conditional on, a practicable rehabilitation program. The Administering 
Authority cannot have been under a higher duty in respect of rehabilitation than 
the beneficiary. Nor can the Authority have been bound to observe a higher 



standard of conduct than the beneficiary. Naum does not attempt to argue so. It 
must follow either that Australia was under no such duty as that alleged, or if 
there was a duty to rehabilitate after phosphate mining. Naum too has been 
guilty of its breach. But it scarcely seems reasonable to suppose that for 
twenty-five years Naum has been acting uplawfully in respect of its own 
lemtory. 

518. Of course, if it were found that both Nauni and Australia had acted 
contraty to international law by failing to rehabilitate worked out phosphate 
lands, Naum would k unable to press its claim kcause of the doctrine of 
unclean hands. Naum itself concedes that the doctrine covers "conduct on the 
part of the claimant which is contraty to public international law" (Nauni's 
written Statement on Preliminary Objections, para.418). But the operation of the 
doctrine cannot depend on an actual finding that the claimant acted illegally. 
Nauni's hands are not the cleaner if it is guilty of the same (supposedly 
wrongful) conduct as Australia. The doctrine of clean hands requires that a 
claimant's own conduct be consistent with its claim. This is a specific principle 
forming part of the more general principle of good faith which is applicable in 
international as in other legal systems: see, for instance, A Miaja de la Muela, 
"Le rôle de la condition des mains propres de la personne Msée. dans les 
réclamations devant les tribunaux internationaux." Mélarrges Andrassy (1968) 
pp.189-213. 



CHAPTER 2 

AUSTRALIA , IF RESPONSIBLE, CANNOT BE LIABLE ON THE 
FACTS FOR THE WHOLE OF THE DAMACE CLAIMED 

Section 1: No damages are recoverable in respect of the pre-1947 period 

519. If Naum were not disqualified from relief for the reasons set out in the 
preceding Chapter. it still would not be entitled to compensation for al1 the loss 
it claims, even if Australia were found responsible as Naum alleges. Naum 
seeks to impose on Australia responsibility for damage to Naunian phosphate 
lands caused by phosphate mining before, as well as during the Tnisteeship 
period (Application. p.30-1, para.50; NM, para.621). But Australia cannot be 
found liable in this case for damage caused prior to 1947, for the claim made by 
Naum is that there has been a b m c h  of a duty (to rehabilitate) which arose 
under the 1947 Tmsteeship Agreement and the Charter, not under the pre-1947 
Mandate (see paras.240 to 242 above). 

520. It needs to be remembered that in the period prior to the Mandate 
approximately 630,000 tons of phosphate were shipped (N Viviani, Nauru 
(1970) 35; cf NM. para.289). In the period 1922 to 1941 8,254,990 tons were 
shipped. ln the period 1947 to 1966. 23,347,636 tons were exported (Viviani, 
op cit 186-7). Hence the pre-tmsteeship period mining represents roughly 
25 percent of the total phosphate mined prior to independence. Australia 
considers that Nauni has no possible legal claim in relation to the period prior to 
1947. Yet Naum fails completely to make a distinction between the two periods 
and taks in general terms of all phosphate lands mined prior to 1 July 1967. 
Mining in the pre-1947 period cannot be in the same position as that post-1947. 
The Naunian claim is one for rehabilitation under the T~steeship.  On this basis 
the surface area mined during that period, and not the actual tonnages, are 
relevant. Nauru alleges that one third of the island was mined prior to 
independence. It does not say how much of that was mined prior to 1947, or 
between 1947 aiid 1967. Yet that is critical information. Austrilia only has 
information on tonnages and has been unable itself to identify the relevant areas 
mined at the different times. 

521. If the Nauniaii claim is read as a claim for rehabilitation of land mined 
during the Tnisteeship (as indeed it must). the deficiencies in Nauni's case 
become plainer still. Nauni, for example, asserts that one-third of the phosphate 
lands had k e n  mined by the BPC prior to independence (see NM para.207; but 



compare NM, para.289: "one third of the surface of the island"); but it is silent 
on the relevant matter - the proportion of land mined during the Tmsteeship 
period. Evidently. Naum has sought to develop a case against Australia based on 
highly prejudicial generalities, but few, if any, relate to the claim which is in fact 
before the Court. 

522. This is not to say that the Tmsteeship Agreement did, or was intended to, 
wipe the historical slate clean in Nauni. It came into force with Naunian 
political. social and economic institutions still in place. Thus, the character of 
the Nauman Tnisteeship must. to some extent at least, depend on the 
circumstances in the Territory when the Tmsteeship came into being. For this 
reason, it is not said in this Counter-Memorial that a matter is irrelevant to an 
assessment of the Nauman claim simply because it has its origins iii the 
Mandate. For example, any consideration of the relationship between the 
Tmsteeship Agreement and the Naum Island Agreement of 1919 must bear in 
mind that the 1919 Agreement was valid at international law and binding upon 
the parties to it in 1947 when the Tmsteeship Agreement was approved by the 
United Nations General Assembly; and indeed its continued application was 
confimed by Article 4 of the Tmsteeship Agreement (see Part II. Chapter 1. 
Section IV). There was no suggestion chat the approval by the General 
Assembly of the Tmsteeship Agreement bmught an end to the 1919 Agreement. 
Naum fails to have regard to this circumstance in propounding the view that the 
1919 Agreement was in some sense inconsistent with the discharge by Austrilia 
of its trusteeship obligations. But the continued relevance of the 1919 
Agreement'during the Tmsteeship or the continuation of particular arrangements 
in relation to the phosphate industry that had existed under the Mandate does not 

~ - 

entitle Naum to claim damages arising from alleged breaches of the Tmsteeship 
for acts carried out in the period prior to the Tmsteeship. 

523. The Mandate and the Tmsteeship gave rise to different rights and 
obligations (cf Judgment of 26 lune 1992. ICJ Reports 1992. p.256. para.41). 
After all, the United Nations granted the Mandate to "His Britamic Majesty". 
whilst the Tmsteeship Agreement appointed a joint Administering Authority 
constituted by Austrdlia. New Zealand and the United Kingdom. The conduct of 
the Mandatory Powers is simply not in issue in this case. Accordingly, the 
question of responsibility for damage prior to 1947 does not arise. 



Section II: Australia would not be liable for the whole 
of the damages claimed for the Trusteeship period 

524. At the Preliminary Objections stage. ~ustral ia argued that because its 
liability, if any. was collective with the United Kingdom and New Zealand, 
Nauni's claim could only be brought against ail t h e  States. no1 Australia alone. 
But in its judgment on Australia's Preliminary Objections. the Court held that 
the claim was not, for this reason. "inadmissible in limine litis" (ICJ Reports 
1992, pp.258-9, para.48). At the same t h e .  it specifically reserved for the merits 
the question whether, if found responsible, Australia would be liable for the 
whole, or part only of the damage (ICJ Reports 1992. p.262; also pp.286, 290 
(Judge Shahabuddeen)). 

525. There is, as the Court acknowledges, a clear distinction between 
responsibility stricto sensu and the consequences of violation. Even if it were 
held responsible, the consequences for Australia would not be the same as if it 
had acted alone, rather than, as was the case, in conjunction with the United 
Kingdom and New ïealand under United Nations supervision. ï h e  facts cannot 
be ignored in this fashion. Austraiia cannot be required to meet the totality of the 
damage. because it acted at al1 times in conjunction with the United Kingdom 
and New Zealand and responsibility under the Tnisteeship Agreement was joint, 
or equal and collective. Alternatively, Austraiia acted not only for itself, but as 
agent for the United Kingdom and New Zealand as well (cf ICJ Reports 1992, 
p.280 (Judge Shahabuddeen)). However characterized, if there has been any 
failure. it was a failure in which ail three States participated. Australia cannot. in 
accordance with accepted principles of international law, be required to meet the 
alleged damage which is due to the other two States, and to the United Nations. 
The legal bases for this contention are discussed below (Part III, Chapter 3). 

A: T f i ~  UNITED KINGDOM AND NEW ZEALAND SHARED EQUAL 
RESPONSIBILITï WITH AUSTRALIA IN FACT 

526. It cannot be comct to say, as Nauni has done, that New Zealand and the 
United Kingdom "never had actual legal or administrative responsibility over 
Nauru" (CR 91/22, p.45; CR 91/20, p.76). For this is entirely inconsistent with 
the fact that the United Nations had charged the joint authority with legal 
responsibility for the administration of Nauru. under its supervision. 7he three 
States had such responsibility jointly. whether they chose to exercise it directly, 
or for convenience. to delegate its performance to one amongst them. 



527. Whatever Australia's special, role, it could not alter the fundamentals of 
the legal arrangements required by the Charter and the Tmsteeship Agreement 
(cf lCJ  Reports 1992, p.326 (Judge Ago)). According to these, Australia at al1 
times acted on behalf of the Administering Authority, Le., on behalf of the 
United Kingdom, New Zealand and itself. It was this arrangement which was 
sanctioned by the United Nations (cf lCJ  Reports 1992, p.340 (Judge 
Schwebel)). 

528. Aeain. it cannot be correct to sav, as Naum has done. that the United " .  . 
Kingdom and New Zealand could not have retracted the authority delegated by 
them to Australia. Article 4 of the Tmsteeship Agreement did not (indeed, could 
not) deprive either State of this residual power. particularly in the event that 
Australia failed to fulfil its obligations to them, including its duty to administer 
the Temtory in accordance with the Tmsteeship Agreement. If this were not so, 
it would have been virtually impossible for the United Kingdom and New 
Zealand to have discharged their tmsteeship undertakings in good faith. 
Certainly, Article 4 sought to ensure that no one of the three States could 
unilaterally alter the agreed arrangements. but this only emphasized the joint 
character of their responsibility. For. whatever the arrangements between them, 
so far as the United Nations was concerned the three States were equally 
responsible in accordance with their undertakings, and as joint members of the 
Administering Authority. 

529. Nor is it tme to say that the United Kingdom and New Zealand could not 
have challenged Australia's administration (CR 91/20, p.75). The United 
Kingdom and New Zealand each had a juridical interest in Australia's 
performance (on their behalf) of the obligations of tmsteeship; and either State 
could have taken steps to remedy a failure in the Australian administration. 
particularly if it involved a breach of the obligations which bound al1 three. 
Either State might have complained to Australia if it had been dissatisfied with 
the Australian administration; and had Australia disregarded its complaints, it 
might have indicated its concern to the United Nations to which it  was 
ultimately responsible. Such a competence was inherent in the establishment of 
the joint Administering Authority under the authonty of the United Nations; and 
it did Bot need to be specifically expressed. 



B: WHATEVER AUSTRALIA'S ROLE ON NAURU. 
AUSTRALIA ACTED NOT ONLY FOR ITSELF BUT 
FOR THE UNiTED KINGDOM AND NEW ZEALAND 

530. That Australia acted in a representative capacity throughout the 
Tmsteeship is confirmed by the Agreement to which Article 4 referred. The 
1919-1923 Agreement bound each of the three States. It recorded their 
arrangements for the appointment of an Administrator. in the first instance by 
Australia and thereafter "in such manner as the three Govemments decide" 
(Art.1). Australia continued to appoint Administrators only because the three 
Govemments so decided. Pursuant to Article 3 of the supplementary Agreement 
of 1923, however, the other two States were entitled to require information 
regarding the Territory's administration from the Administrator. though not 
appointed by h m .  Subject to the changes effected by the 1965 Agreement, the 
arrangements made under the 1919-1923 Agreement remained on foot until 
shortly before Nauruan independence (para.56 above). 

531. The fact is that Nauru falsely diminishes the roles of the other two States 
(CR 91/20. pp.80-1). There was a consistent pattern of consultation, discussion 
and negotiation between the three Govemments in relation to al1 significant 
political, economic and social developments on Nauru; and the practice of the 
three States confirms that Australia acted in a representative capacity throughout 
the Tmsteeship. Thus. Australia appointed an Administrator only after 
consultation with the United Kingdom and New Zealand (Pan 1, para.61). There 
were also tripartite consultations on other significant matters. As paragraph 68 
shows. each of the Govemments actively participated in the negotiation and 
conclusion of the Agreement of 26 November 1965 (which led to greater 
political autonomy for Naum) and the Agreement of 14 November 1967 (which 
transferred ownership of the phosphate industry to Nauru). 

532. AU three Govemments were active in the development of proposals for 
resettlement and committed themselves jointly to facilitating this. As already 
noted, it was the failure of the proposals for resettlement which led to 
consideration of the question of rehabilitation. 

533. The arrangements for Nauman independence, including the transfer of 
ownership of the phosphate industry, were the result of lengthy consuliations 
amongst the three Govemments. At every stage from resettlement to the ultimate 
phosphate agreement this led to sets of joint proposals. These formed the basis 
of latcr negotiations with Nauman representatives. The record shows that in pre- 



independence discussions with Nauni, Australia did not make any proposal to 
the Naunians which had not first been considered and agreed by the other two 
Govemments (see Australia's Preliminary Objections, paras.334-337). If 
Australia acted as chief spokesman. it so acted only at the tehest of the United 
Kingdom and New Zealand. 

C: NO ONE PARTNER GOVERNMENT COULD MAKE UNILATERAL 
DECISIONS OF MAJOR IMPORTANCE TO THE TERRITORY 

534. The joint involvement of the United Kingdom and New Zealand in 
cardinal decisions is consistent with the incapacity of any one of the three States 
to perform the major responsibilities of the joint Authority by itself. Each was 
dependent on the other. For example, Australia could not have agreed to 
Naunian independence absent the consent of the other two States. Their. consent 
would have been required by the United Nations (cf ICJ Reports 1992, p.280 
(Judge Shahabuddeen)). This was, of course, clearly appreciated by the three 
Govemments. A consensus was required amongst al1 three States. More 
particularly, Australia could not have agreed to commit the Administering 
Authority. or the BPC, to the cost of rehabilitating the land worked out by the 
BPC without the consent of the United Kingdom and New Zealand. The very 
magnitude of any such program would have called for the agreement of the 
other members of the joint Authority. In a practical sense. no rehabilitation 
program could have b e n  carried out successfully without the CO-operation of 
the BPC, its three Commissioners and hence of al1 three Govemments. It is not, 
therefore, surprising that in pre-independence discussions, Naum sought the 
assent of the three Govemments to undertake the task, or bear the cost of 
rehabilitation (para.219). 

535. Further, had Australia sought unilaterally to commit the BPC to a 
rehabilitation program, it would have breached Article 13 of the 1919-1923 
Agreemeiit, preventing any unilateral interference by any Govemment in the 
management and control of the business of working the phosphate deposits. 
Refening to this provision in Tito v Waddell (No 2) Megany V-C observed: 

"This article established the independence of the British Phosphate 
Commissioners as against any one or two of the ihree govemments, 
though not. of course, against al1 three acting in concert." ([1977] 
1 Ch.106, at p.152) 

536. Plainly. the purpose of the provision was to prevent the unilateral 
interference by any of the three Govemments in the business of the BPC - the 



working, shipping and selling of phosphates. Control of the business was to be 
left to the Commissioners, who alone represented the three Govemments in 
relation to this joint commercial venture. The provision was designed to 
strengthen the BPC's independence and thereby enhance its position as a 
commercial venture. Thus, it was intended to pstrain Australia, just as much as 
the United Kingdom and New Zealand. This was so. notwithstanding that in 
relation to govemmental matters Australia administered the Temtory not only 
for itself but also for the other two Govemments. In keeping with this. the 
Administrator's powers were expressed to be "subject to the terms of this 
Agreement" (1919 Agreement, Art. 1). Had the parties intended the Tmsteeship 
Agreement to alter this arrangement, they would presumably have said so 
expressly. Instead, they apparently affimed it. 

537. Further, the arrangement was not inconsistent with the Trusteeship. for 
the function of the Administering Authority was a public one which did not 
involve the interna1 management of a business operation. Article 13 of the 1919 
Agreement left the Administering Authority free to regulate the governmental. 
or public, aspects of the phosphate industry which were its proper concem. But 
if there was any failure in this regard, it was the failure of al1 three States. For 
under Article 4 of the Tmsteeship Agreement and in practice. Australia acted, or 
failed to act. on behalf of the joint Authority. 

D: THE PHOSPHATE INDUSTRY WAS 
OWNED BY ALL THREE STATES 

538. In addition to the administrative regime established under the 
Tmsteeship, the tripartite character of the ownership of the Nauruan phosphate 
industry provides yet another strong reason why Australia should not be 
required to meet more than a proportionate share of the damage. The 1919 
Agreement established the BPC as a tripartite body with joint or collective 
responsibility for mnning the Nauman phosphate business, the ownership of 
which enured to the three Govemments. The Agreement vested ownership of the 
industry in three Commissioners. each of which was appointed by one of the 
three Govemments (Art.2). Each Commissioner held office "during the pleasure 
of the Govemment" which appointed him (Art.4). The three Govemments 
agreed that title to the phosphate deposits, and to the undertaking generally 
should vest in the Commissioners as their representatives (Art.6). Phosphate 
deposits were not to be sold for the purposes of the Commissioners, but "for the 
purpose of the agricultural requirements" of each of the three Govemments "sa 
far as those requirements extend" (Art.9). Phosphate was not to be supplied 



elsewhere without "the unanimous consent" of the Commissioners (Art.10). 

539. The Commissioners were CO-equal; and each had the same rights and 
obligations. There was no question of predominance. Further, Naum concedes 
that through their representatives, the three Govemments had equal authority in 
relation to the management and control of the phosphate industry (CR 91/20. 
p.81). This position is confinned by the agreement reached with the Nauruans in 
November 1967. pursuant to which the three Govemments agreed to seIl the 
assets and undertaking of the phosphate industry to a Naunian enterprise. 

540. Any failure, if failure there was, to rehabilitate was that of the BPC which 
was the joint enterprise of the three Govemments. As a matter of equity, 
responsibility for such a failure must therefore be shared amongst the three 
States at whose instance the three Commissioners acted. Moreover, it should be 
noted that under the 1919 Agreement each State sought the same benefit - 
phosphate for its national agriculture. It would be quite inequitable to hold 
Australia liable by itself to bear the entire burden of reparation. 

541. Given this, Naum's contention (that BPC's tripartite character is not 
relevant because the Commissioners were not parties to the Trusteeship 
Agreement, CR 91/20. pp.81-3) misses the point. The fact is that the 
Commissioners were appointed by and acted for the three States concemed. The 
Tmsteeship Agreement specifically mentioned and approved the continued 
operation of the instmment to which they owed their existence and which 
controlled their operations (Art.4). Through the BPC, the three States together 
enjoyed the real beneficial ownership and enjoyment of the phosphate industry. 
Given al1 this and that any failure to rehabilitate was that of the BPC. it would 
be inequitable to hold Australia liable, more than two decades later. to bear the 
totality of the damage. 

542. Nauru says that Australia should not have pennitted the BPC IO mine on 
the basis that it did (cf CR 91/20. p.83). But the phosphate industry was subject 
to the provisions of the 1919 Agreement between the three Partner 
Govemments. Australia could not unilaterally make decisions in relation to the 
industry. The active involvement in the phosphate industry of the United 
Kingdom and New Zealand (through their respective Commissioners) is clearly 
relevant to any liability to pay compensation. If, as Naum says, Australia's 
involvement through the BPC in the phosphate industry is relevant. then so too 
must be the involvement of the United Kingdom and New Zealand. 



E: ANY LIABILITY UNDER THE TRUSTEESHIP 
AGREEMENT IS EQUAL AND COLLECIlVE WiTH 

THE UNITED KINGDOM AND NEW ZEALAND 

543. The obligations of the three States under the 1947 Tmsteeship Agreement 
were joint; and hence their liability for breach, if any, would be equal and 
collective. This flows from the terms of the Charter and the Tmsteeship 
Agreement; and could not be altered by extrinsic facts (cf ICJ Reports 1992, 
p.274 (Judge Shahabuddeen)). 

544. Article 81 of the Charter provides that an Administering Authority for a 
trusteeship temtory "may be one or more States, or the Organisation itself". In 
conformity with this, Article 2 of the Tmsteeship Agreement designated the 
authority which was to exercise the administration of Nauni as foUows: 

"The Governments of Australia. New Zealand and the United 
Kingdom (hereinafter called "the Administering Authority") are 
hereby designated as the joint authority which will exercise the 
admiiistration of the Territory." (Emphasis added). 

545. The establishment of a joint Administering Authority for Nauru meant 
that there was a joint, or collective, responsibility for the performance of the 
obligations of the Administering Authority under the Tmsteeship Agreement 
(cf H Lauterpacht. Oppenheim's International Law (London. 7th ed), Vol 1, 
p.208; H Kelsen, The Law of the United Nations (London, 1951). pp.601-9; 
Goodrich and Hambro. Cliarter of the United Nations (London, 1949). p.440; 
Nicolas Veicopoulous, Traire des territoires dependants (Paris, 1960). Vol.1, 
p.144; Charles Rousseau, Droit internarional public, Vol.11 (1977). p.404). 
Authority was conferred on the three States on the "basis of complete legal 
equality" (cf ICJReports 1992. p.326 (Judge Ago)). 

546. Other provisions in the Trusteeship Agreement confirm that this 
responsibility was equal and collective. Thus, it was the joint Administering 
Authority which gave each of the undertakings mentioned in Articles 3.5 and 6 
of the Tmsteeship Agreement. including undertakings to administer the 
Territory in accordance with Article 76 of the Charter; to CO-operate with the 
Tmsteeship Council; and to promote "the economic. social, educational and 
cultural advancement of the inhabitants". These undertakings were necessarily 
given jointly. as the Authority itself was joint. Thus, any breach of the 
Trusteeship Agreement, including these undertakings, would involve equal and 



collective liability for Australia. New Zealand and the United Kingdom. In 
particular, if found responsible for breach of a duty to rehabilitate. Australia's 
liability wouId be equal and collective with the other two States. Australia could 
not. consistently with this, be liable for more than one third of the damage. 
Further. any such liability must be further rcduced to take account of the acts 
and omissions of the United Nations, and also of Naum. See Chapter 3 below. 

547. Neither Anicle 4 of the Tmsteeship Agreement nor the administrative 
arrangements made under it point Io a contrary conclusion. For pursuant to that 
Anicle. the joint Administering Authority - Australia. New Zealand and the 
United Kingdom - accepted responsibility (jointly) for the "peace, order, good 
govemment and defence" of the Territory. It was on this basis that the United 
Nations approved the Tmsteeship Agreement; and it was for this stated purpose 
that it was agreed by the three Govemments that Australia would exercise 
legislative, administrative and jurisdictional power in the Temtory "on behalf of 
the Administering Authority and except and until otherwise agreed" by the th= 
Govemments (An.4). It is, as Judge Shahabuddeen noted. "difficult, therefore. 
to resist Australia's argument that, however extensive was its administrative 
authority over Naum. that authority fell to be regarded in law as having k e n  
exercised by it on behalf of au three Govemments" (ICJReporrs 1992. p.378). 

Section U1: The international corn munit^ and Nauru regarded 
the three States as equally responsible for the territory 

548. The international community of the day regarded the legal regime 
established by the 1947 Tmsteeship Agreement as reflecting practical as well as 
legal reality. At the time of the Tmsteeship, the international community held 
each of the three States equally responsible for the Territory. Thus, when the 
General Assembly or the Tmsteeship Council made recommendations 
conceming Naum. both addressed themselves to the joint Administering 
Authority, not Io Australia alone. For example, in two most important 
resolutions - Trusteeship Council resolution 2149 (S-XIII) and General 
Assembly resolution 2347 (XXII) - the Tmsteeship Council and the General 
Assembly ~ s o l v e d  "in agreement with the Administering Authonty" that the 
Nauman Tmsteeship Agreement should be brought Io an end. There was no 
discrimination between the three constituents of that joint Authority. 

549. The Trusteeship Council - charged by the Charter and the General 
Assembly .with particular responsibility for supervision of the Territory's 
administration - clearly regarded the three States as responsible. For example, in 



its 1949 Report the Council wmte: 

"The Council, recalling that although in accordance with article 4 of 
the Tmsteeship Agreement the Govemment of Australia is entrusted 
with the administration of the Tmst Temtory, the Governments of the 
United Kingdom and New ïealand are alio accountable to the United 
Nations under the terms of the Tmsteeship Agreement, recommends 
that these Govemments take such steps as may be appropnate to assist 
the Govemment of Australia in canying out the recommendations of 
the Council." (United Nations, Report of the Trusteeslrip Council, 
Generul Assembly Oficial Records, 4th Session. Suppl. No.4 (AD33). 
p.76.) 

550. The 1956 Tmsteeship Council Report also recognized that: 

"Naum is unique also in having more than one State as the Joint 
Administering Authority and in the special economic interest which 
the three Govemments have in the Territory and which they exercise 
through the British Phosphate Commissioners designated by them." 
(United Nations, Report of the Trusteeship Council. Generul Assembly 
Oficiul Records, 11th Session, Suppl. No.4 (A/3170), p.323.) 

551. At the international level each of the three States held itself out as 
responsible for Nauru. Each took an active part in United Nations discussions 
conceming the Territory, particularly in the Fourth Committee and the 
Tmsteeship Council (see eg Part 1. Chapter 4). Indeed, New Zealand retained 
Tmsteeship Council membership (until 1968) only on account of its part in the 
joint Authority for Nauru (Charter, Art.86(l)(a)). 

552. Consistently with this, the Naunians themselves have also claimed that 
the responsibility to rchabilitate was shared jointly by al1 three Govemments. On 
26 November 1967, Head Chief DeRoburt explained that: 

"[Ilt was ... their contention that the three Govemments should bear 
responsibility for the rehabilitation of land mined prior to 1 July 
1987". (United Nations, Trusteeship Council Official Records. 
13th Special Session, Doc.TJSR.1323; reproduced in Annex 29 to 
Preliminary Objections; cf Head Chief's Speech in Trusteeslrip 
Council Oficial Records. 33rd Session, Doc.TISR.1285, p.91, set out 
in NM, para.186). 



553. The Naunian representatives adopted the same approach during the 
1966-1967 discussions with the three Govemments on independence and 
rehabilitation. Even more recently, in its notes of 20 May 1989 to the United 
Kingdom and New Zealand, Nauni maintained that both States "in the capacity 
as one of the three States involved in and pa@y to the Mandate and Tnisteeship 
over Nauni. was also responsible for the bmches of those Agreements and of 
general international law refemd to in that Note" (Annex 80, Nos.29 and 30, 
Vo1.4, NM). It was not until these proceediigs that Nauni aUeged that Australia 
should bear responsibility alone and meet the entire burden of any compensation 
by itself. 



CHAPTER 3 

THE LEGAL CONSEQUENCES OF SHARED RESPONSIBILITY 

Section 1: Equity would take account of the roles of the United Kingdom, 
New Zealand and the United Nations in deciding Australia's liability 

554. In deciding questions of reparation, the Court has of course a large 
measure of discretion. The "jus aequum" always govems, however, in 
determining liability for damages. Thus, any liability which Australia might 
have incurred as a result of the supposed failure to rehabilitate would necessarily 
reflect the fact that the United Kingdom and New Zealand, as well as the United 
Nations, also contributed to the supposed injury. In these circumstances, 
Ausüalia's liability. if any, would not be greater than its pmportionate share of 
the damage (cf G Schwaizenberger, International Law, Vol.1 (3rd ed. 1957) 
p.669). 

555. The Court has acknowledged the equitable and fact-dependent character 
of decisions regardhg compensation. In the Corfu Cl~annel case (ICJ Reports 
1949. p.249) for example, the Court sought to make a fair and reasonable 
compensation. having regard to al1 the circumstances. International arbitral 
tribunals have adopted much the same appmach. For example. in Kuwait v 
Aminoil ((1982) 66 ILR 519. at 581) the arbitral tribunal observed: 

"It is well known that any estimate in money terms of amounts 
intended to express the value of an asset. of an undertaking, of a 
contract. or of semices rendered, must take equitable principles into 
account." 

This applies with equal force to any estimate of the injury alleged in this case. 

556. The tribunal's decision in Tlre Zofiro ((1925) 6 UNIRAA 160) shows the 
operation of equitable principles in circumstances such as these where there 
have been other participants besides the defendant State. The British-United 
States Arbitral Tribunal held the United States liable for the looting and 
destruction of the property of certain British nationals in Manila. This had been 
caused by the Chinese crew mernbers of the Zaffiro, a US: public vessel. The 
Tribunal found that they had been allowed ashore without effective Control 
(6 UNIRAA. at 164-5). But besides the Zaffiro's crew, it was also shown that a 
number of other persons had participated in the looting. As a result, the 



Tribunal, confirming the equitable and evidentiary character of its award, 
decided that: 

"In view, however, of our finding that a considerable. though 
unasceriainable, part of the damage is not chargeable ta the Chinese 
crew of the Zaffiro, we hold that intere'st on the claims should not be 
allowed" (at p165). 

557. Since the arbitration was conducted twenty-seven years after the damage 
was caused. the interest was a substantial proportion of the amount claimed. in 
effect. the Tribunal did not require the United States to compensate for the 
totality of the damage because it would have been inequitable to have required it 
to do so. 

558. Other arbitral decisions in which the defendant State was held liable only 
for a proporiionate share of the loss. on account of other contnbuting factors, or 
because of other participants include Yuille Slzortridge and Co (Great Britain v 
Portugal. 1861). Lapradelle and Politis, ii, 78; Lacaze (France v Argentina. 
1864). Lapradelle v Politis. ii, 290; Britisli Claims in Spanisli Morocco (1925 ) 
2 UNRIAA 615; and the Martini case (Ilaly v Venezuela) (1930) 2 UNRIAA 
975. In Britisli Claims in Spanish Morocco, Arbitrator Huber held Spain liable 
for only 25% of the injury in some areas, and 50% in others, depending on the 
extent to which injury resulted from other causes. In the Martini case, the 
Tribunal ordered Venezuela to pay onlyone third of the damage. holding that 
the rest had been caused by war. 

559. One noted author has written that: 

"in the Venable Claim (1927). the Mexican United States General 
Claims Commission relied primarily on the Lacaze case (1864). 
between the Argentine and France for its finding that only the 
immediate and direct results of an illegal act are to be regarded as 
losses for purposes of reparation (4 RIAA, p.219, at p.225). In this 
Award, ... the proposition that losses should be limited to those which 
are the 'immediate and direct consequence' of the illegal act is 
justified on grounds of reasonableness and equity (2 La Pradelle- 
Politis, p.290, at p.298). Similarly, in the Porîugo-Germon Arbitration 
(1928). the Tribunal based its conclusion that a tortfeasor is 
responsible for intended damage irrespective of its direct or indirect 
character entirely on gmunds of equity (2 RIAA, p.1011, at p.1031)." 
(Schwarzenberger, p.669, fn.89.) 



Although it has not always been easy Io assess the exact proportion to be borne 
by the defendant State. no tribunal has yet given up the task on account of its 
difficulty (cfMetzger's case (Germany v Venezuela) (1903) 10 UNRIAA 417.) 

560. It would, therefore, be conhary to international practice to disregard the 
involvement of the United Kingdom and New ïealand, and of the United 
Nations (discussed below) in deciding the question of Australia's liability in this 
case. It would be quite inequitable to hold Australia liable for the totality of the 
damage to which the United Kingdom. New ïealand and the United Nations 
have clearly contributed. Practically speaking, it is, of course. virtually 
impossible to link specific items of damage to the acts of one Govemment (or 
Organisation) rather than another. However, bearing in mind the equal 
responsibility of the other two States for the Tmst Temtory and their respective 
shares in the phosphate industry. Australia contends that it would not be 
appropriate Io require Australia to bear more than a pmportionate share of the 
supposed injury said to have arisen from mining during the Trusteeship period; 
and any such liability should be further diminished to take account of the role of 
the United Nations (and also of Nauni). See Sections IV and V. 

561. This approach is consistent with the preparatory work for the 
International Law Commission's draft Articles on State responsibility which has 
referred to a need for proportionality between any breach and its legal 
consequences (e.g., Special Rapporteur's Preliminary Reports, [1980] YBILC, 
Vol 2, Pt.1, p.127-8 (UN ~ o c . N ~ ~ . 4 / 3 3 0 ) ;  [1981] YBILC, Vol 2, Pt.1. p.100 
(UNDoc.NCN.41344) ). The possibility that the conduct of other States might 
affect an award for damages has also k e n  mentioned in preparatory work 
(eg, [1981] YBILC, Vol.11, Pt 1. UN Doc.A/CN.4/344, p.93, para.108, fn.69). 
Whilst the Commission has not completed its deliberations on the subject, i t  
would apparently acknowledge that a principle of equity and reasonableness 
applies- (cf Draft Report of the ILC at its 42nd Session. 13 July 1990, 
UN Doc.A/CN.4/L/450, pp.17, 29-31). The ILC's Drafting Committee has. 
moreover, also proposed the inclusion of a specific provision requiring that 
account be taken of the claimant's "negligence or ... wilful act or omission" 
(Article 6.2 bis of draft Articles on State responsibility: titles and texts of articles 
adopted by the Drafting Committee, at the ILC's 44th Session. 15 July 1992 
(UN Doc.NCN.4L.472)). 



Section II: There must be equitable apportionment 
in the absence of effective rights of contribution 

562. Domestic systems acknowledge that situations involving collective 
responsibility give rise to the priblem of apportioning liability. Each system 
apparentiy seeks to resolve the problem fairly. It is highly unlikely that any legal 
system would tolerate the possibility that a claimant might recover multiple 
awards in respect of the same damage from different defendants, with the result 
that the claimant received more than the damage actually suffered. It is 
improbable that international law would differ in this respect. 

563. The means by which liabiity is distributed in situations of this kind varies 
from legal system to legal system. A domestic system can offer little useful 
guidance in this context. Each such system deals with the matter according to its 
own social. economic and legal history. As well there are many relevant 
structurai differences between domestic and international systems (cf Nicaragwi 
case. ICJ Reports 1984, pp.392.431). 

564. For example. in the courts of common law States. if an applicant brings 
an action for damages in contract or tort against one CO-contractor or 
CO-tortfeasor, the respondent may elect to join (compulsorily) the other 
CO-contractors or CO-tortfeasors so as to recover contribution from them in 
respect of any award of damages. A jus1 apportionpent can thus be made. 
Common law judges have recognized that this right has become the comllary of 
the common law regime of joint and several liability, pursuant to which one 
person alone can be required to meet a liability which has also been incumd by 
others. In those circumstances in which the common law regards a regime of 
joint and several liability as appropriate, justice is completed by the ready 
availability of an enforceable right of contribution. As Lord Templeman 
observedin J H Rayner Ltd v Department of Trade [1990] 2 AC 418, at p.480: 

"An international or a domestic law which imposed and enforced joint 
and several liability on ... sovereign states without imposing and 
enforcing contribution between those states would be devoid of logic 
and justice." 

565. International law cannot enforce contribution, because international 
adjudication is fundamentally consensual. Were a regime of joint and several 
liability to apply in a situation of collective State responsibility. a defendant 
State would not be able to e x e r c i ~ ~ a n  enforceable right to contribution against 



those of its CO-wrongdoers which did not consent to the Court's jurisdiction. 
Joint and several liability at international law would cany with it the 
consequence that one State (here, Australia) could well be required to bear the 
totality of the damage bmught about by a nwnberof States. Such a result cannot 
be regarded as conducive to the peaceful seulement of disputes by judicial or 
other friendly means. 

566. Nauni would defy the very logic of international law and invite the Court 
to adopta regime which works equitably in domestic common law systems, but 
would not do so at intemational law. International Law caiis for a different way 
of dealing with the problem of apponioning liability in a situation of collective 
responsibility. Australia contends that if it has incurred any liability, then 
principles of equitable apportionment are to be applied. These would take 
account of the joint responsibility of the United Kingdom and New Zealand, as 
well as the role of the United Nations. This solution is contemplaied by the 
Court in its judgment of 26 June 1992 (ICJ Reports 1992. p.262, para.48; aIso 
p.290 (Judge Shahabuddeen)). 

Section III: Joint and several liability is not a 
part  of general international law 

567. It follows from the foregoing that Australia contends that joint and 
several liability is not a part of international law. Nauni contends, however. that 
where a number of States concurrently cause damage, or damage is caused by 
one State acting on its own and others' behalf. each State is not only separately 
responsible for its own acts, but one State can be required to compensate for the 
totality of the damage. notwithstanding the responsibility of the other States 
(Nauni CR 91/20. pp.86-7; CR 91/22, p.46). According to Nauni. there is a 
presumption in international law of "passive solidarity" or "joint and several 
liability:. This is the device used by Nauni to overcome the fact that two of the 
three States responsible are not subject to the Court's jurisdiction. In conformity 
with its already stated position, Australia denies that any such presumption 
exists. Australia contends that if such a legal regime can exist at international 
law, it does so only by virtue of specific agreement. The 1947 Tmsteeship 
Agreement shows that no such agreement was reached in relation to Nauni. 

568. Australia's contention in this regard is entirely consistent with theaititude 
of States in concluding the 1972 Convention oii International Liability for 
Damage by Space Objects (961 UNTS 187). 7he Convention established joint 
and several liability as a special regime for the unprecedeitted risks created by 



State activities in outer space (Art.V, discussed in Australia's Preliminary 
Objections, pp.124-5, paras.299-302). But the record of the debates leading to 
the conclusion of the Convention clearly shows that States considered that to be 
a departure fmm customary intemational law. The delegates were conscious of 
breaking new gmund and of adopting an eqceptional regime as a practical 
solution for a novel subject - hazardous activities in outer space. nie debates 
emphasize that States did not consider that a principle of joint and several 
liability (or passive solidarity) was part of general international law (Austraiia's 
Preliminary Objections. paras.300-302). 

569. Nor do the decisions of this Court support Nauni's contention that. 
notwithstanding the joint involvement of the United Kingdom and New &land, 
Australia is liable for the totality of the damage. Nauni relies on the Co@ 
Channel case (ICJ Reports 1949. p.9). but that case concerned only the 
responsibility of Albania for failure to wam of the possibility of mines. It was 
not a case in which another State shared joint responsibility, nor was it 
suggested that Albania acted, or failed to act. at the behest of another State. 
Nauni camot make good its contention in this regard simply by showing that, in 
some cases. liability for the whole damage has attached to one State, 
notwithstanding the possible involvement of others. Further, in the Nicaragua 
case, the Court specifically said that although the United States was responsible 
for its own unlawful acts. it was not responsible for the acts of the contras (ICJ 
Reports 1986, p.65) although the Court had determined that the United States 
assistance to the contras had been "cnicial to the pursuit of their activities" 
(ie p.62). 

570. Instead. the practice of this Court and of international arbitral tribunals 
emphasizes the equitable character of decisions conceming compensation. See 
Section 1 above. It does not pmvide any evidence for a presumption of joint and 
severdl liability, or passive solidarity. 

571. Further, although the International Law Commission has not yet given 
detailed consideration to the consequences of collective responsibility, it has 
indicated that it is disinclincd to accept the application of joint and several 
liability (or passive solidarity). even in relation to the injurious consequences of 
acts not pmhibited by international law - where solidary responsibility might 
have been thought particularly appropriate (cf Report of the ILC on 42nd 
Session, UN Doc.A/45/10. para.517). In relation to States which paiticipate in 
the unlawful act of another, Article 27 of the ILC's draft Articles on State 
responsibility does no more than affirm the wellestablished principle that each 



State is responsible for ils own acts - and only thoçe acts. But the consequences 
of that principle point away from a regime in which one State can be held liable 
for the totality of damage (although also caused by other States) to an equitable 
apportionment of damages, having regard to the number of States involved 
(cf Quigley, "Complicity in International Law:' (1986) LVII British Yearbook of 
International Lnw 77, at p.128). 

572. There is little evidence that jurists considcr the principle of joint and 
several liability to be part of general international law (Cf 1 Brownlie. Principles 
of Public International Law (3rd ed 1983) p.456 and (4th ed 1990) p.456). ïhere 
is, however. support for a principle which permits a proportionate reduction of 
damages to iake account of the role of concurrent wrong-doers: 

"II n'y a pas place en droit international pour une théorie du grief 
global qui permettrait d'écarter la ventilation du dommage en cas 
d'intervention de plusieurs causes" (Brigitte Bollecker-Stern. 
Le prgjudice dans la Ihéorie de la responsabilit6 internationale (1973) 
p.292.) 

Section IV: If Australia were to bear any liability a t  all, 
it would be lessened by the failure of the United Nations 

to exercise adequate supervisory authority 

573. The failure, if failure there was, to provide for rehabilitaiion was as much 
the failure of the United Nations. as of the Administering Authority; and the 
resulting liability, if any, of Australia would be correspondingly less. 

574. Chapters XII and XII1 of the Charter dealt with the position of the United 
Nations in relation to tnisteeship territories. Under Article 75. the primary duty 
of the United Nations was "to establish under iis authority an international 
tnisteeship systern for the administration and supervision of ... territories" which 
like Nauni came under the system by agreement. The Charter gave the United 
Nations primary authority and'responsibility for the tnisteeship system and for 
ensuring that i t  met the "basic objectives" set out in Article 76. There was 
nothing in Chapter XII of the Charter to indicate that. once an Administering 
Authority had been appointed in accordance with Article 81. the authority and 
responsibility of the United Nations ended, or diminished. On the contrary, 
under the Charter the Administering Authority remained in each case subject to 
the General Assembly and the Tmsteeship Council. See especially Articles 75, 
81, 85, 87, 88; cf Judgment of-26 June 1992, ICJ Reports 1992, p.304 
(Judge Oda). 



575. Charter Articles 85, 87 and 88 were intended to ensure that the United 
Nations. acting principally through the General Assembly and the Tmsteeship 
Council. was able to discharge its responsibilities on a well-informed basis. The 
General Assembly and, under its authority. the Tmsteeship Council were 
empowered to entertain petitions from, and provide for periodic visits to tmst 
territones; to consider reports from administering authorities and "take ... other 
actions in conformity with the terms of the Tmsteeship Agreement" (An.87). 
The Tmsteeship Council was required to submit a questionnaire to each 
Administering Authority and each Administering Authority was required to 
make an annual report to the General Assembly on the basis of that 
questionnaire (Art.88). 

576. In the case of Nauru, the Administering Authority made detailed reports 
to the United Nations annually. The reports dealt fully with the economic, 
political and social situation in the Territory and were considered by the 
Tmsteeship Council each year. There were also Visiting Missions at three yearly 
intervals throughout the Tmsteeship. They too reported at first-hand on the 
Nauman situation. See eg. Part 1, Chapter 2 above. 

577. There was. moreover, direct Nauman participation in the work of the 
Tmsteeship Council from 1961 until the end of the Tmsteeship. From 1961 
onwards, a Nauman adviser was appointed to the delegation of the Special 
Representative of the Administering Authority during the Tmsteeship Council's 
annual consideration of the Administering Authority's report. That adviser was 
there to inform Council members (para.63 above). 

578. The Charter made it clear that the administrative powers conferred on the 
joint Authority under the 1947 Tmsteeship Agreement were always inteiided to 
bc subject to the United Nations. In keeping with this, the United Nations was 
kept fuUy informed of developments in the Territory. When the United Nations 
teiminated the Tmsteeship in December 1967, it purported to discharge the 
Administering Authority from its tmsteeship obligations on the basis of a 
well-infomed confidence that the Authority had fulfilled ils undertakings. It has 
not been suggested until now that the United Nations in fact failed to discharge 
its supervisoiy function and failed to ensure that the Authority had safeguarded 
the interests of Naumans (Cf ICJRel>orls 1992. p.305 (Judge Oda)). 

579. But if, as Naum alleges, there was a failure to make adequate provision 
for rehabilitation, that failure was as much, if not more, attributable to the 
United Nations under whose aegis the Administering Authority acted, as to the 



Authority itself. A fiiding in favour of Nauru would be tantamount to a finding 
that the United Nations failed to dischaige adequately its own obligations under 
the Charter. Worse stU. if Nauru's claims are upheld. the United Nations would 
have closed its eyes to very serious breaches of- international law. involving 
self-determination and principles of jus cogens. It is virtualiy inconceivable that 
such breaches could have been permitted by the United Nations had it 
supervised the Territory's administration properly. If, however. Nauni's claim 
were upheld, then plainly the failure on the United Nations' part would have 
contributed in large part to Nauru's supposed injury. As already foreshadowed, 
Australia contends that equity would require that this too be borne in mind in 
deciding Australia's liability. Australia could not, consistently with equitable 
principles, be held liable for that pmportion of the damage which in such a case 
would rightly rest with the United Nations. 

Section V: Australia's liability, if any, 
would be diminished by Nauru's conduct 

580. If Nauru's conduct does not disqualify it from relief (Chapter 1 of this 
Part). it does, at least, diminish Australia's liability, if any. for 
non-rehabilitation. There are three reasons for this. First, it was the Nauruans 
ihemselves who gave pnority to resettlement, rather than rehabilitation. prior to 
1965. And even after that date. in the context of the discussions leading to the 
Canbena Agreement in 1967, the Naunians noted that rehabilitation was not an 
issue that need concern the United ~ations.  and at no stage asked that specific 
funds be set aside for rehabilitation. Nad they done so. and had the funds so 
earmarked been patently insufficient, it would bave been possible for the United 
Nations to have taken a more critical view of the adequacy of the Canberra 
financial settlement. Secondly, if Australia has been guilty of failure to 
rehabilitate, then so too has Nauru. See Chapter 1 of this Part. According to 
international practice (discussed below), this fact would alleviate any liability 
Australia might bear. Thirdly, Nauru has not sought to pursue its clairn with al1 
due diligence. 

581. The facts relating to the prosecution by Nauru of its claim are set out in 
the Court's judgment of 26 June 1992 (ICI Reports 1992. pp.254-5, 
paras.33-36). As the Court noted, Nauni was officially informed of Australia's 
position on the subject of rehabilitation, at the latest, by letter dated 4 Febniary 
1969. In that letter, the Australian Minister for External Affairs informed the 
Naunian President that Australia, together with the United Kingdom and 
New Zealand. denicd responsibility for rehabilitation and "remain[ed] convinced 





phosphate industry and responsibility for its management on 1 July 1967 and. if 
there has k e n  any wrongdoing on Australia's part, it was completed on that 
date. 

585. The practice of this Court and of international arbitral tribunals confimis 
that 1 July 1967 is the relevant date for the asiessment of Australia's liability. if 
any there be. See, for example, Corfu Channel (Compensation) case, ICJ 
Reports 1949, p.249; Rhodope Forests (Greece v Bulgaria), 3 UNRlAA 1389 
and US-German Mued Claims Commission of 1922, 7 UNRIAA13: and other 
cases cited in Gray, Judicial Remedies in International Low (Oxford, 1987). at 
p.80. Thus. in the Rhodope Foresis case. the value of the forest was calculated 
as at the date of dispossession. 

586. This case is quite different from the Clrorzow Facfory case (PCIJ, Ser 4. 
No.13, p.46) in which the date of judgment was chosen as the date for 
assessment. on the basis that the value of the expropriated factory would have 
appreciated in the hands of the claimant during the intervening years. This 
cannot be compared with the situation arising in the present case where 
Australia's default, if any. was completed by 1 July 1967. 

587. Finally, it goes almost without saying that Naum cannot recover the cos1 
of doing the work of rehabilitation unless it can establish that this really 
constitutes its loss. and that it will apply any compensation which might be 
awarded in its favour to carrying out a practicable rehabilitation program. 

588. As Chapter 1 of this Part has shown, Naum itself has no1 at any stage in 
the past quarter century begun such a program, even in respect of the lands 
mined after 1 July 1967. Nor has it, during the past twenty-five years, developed 
a viable rehabilitation progrdm. On the contrary, since independence it has 
continued to mine much as the BPC did in earlier years, and even the 1987 
Commission of lnquiry felt obliged to say that rehabilitation might well fail 
because of a lack of real motivation on the part of the Naunians (para.516 
above). In these circumstances, there must be a degree of doubt as to whether a 
feasible rehabilitation pmgram really can be developed and if so, whether Naum 
would in fact apply any award which it might receive in this case to 
irnplementing such a program. Nauru should be required by the Court to show 
that there in fact exists a viable plan for rehabilitation which.can be 
implemented by Nauni with the expertise available to it. 

589. Further. at least one other conclusion of the 1987 Commission of Inquiry 
should also be borne in mind - that a rehabilitation program, if it was to work at 



all, would need to cover al1 the mined-out lands. As the Commission said: 

"The land mined during the period 1906 to 1968 is physically 
indistinguishable from the land mined subsequently. The practicalities 
of rehabilitation. especially when rehabilitation is designed to comply 
with the requirements of a planned fut& land use, would prohibit a 
specific portion of the total mined-out land. i.e. the land mined prior to 
1968. k i n g  rehabilitated separately from the remaining mined land." 
(p.1141) 

It added that: 

"unless the Naunian community and its Government have a full 
commitment to achieve the objectives themselves, unless they are 
prepared to undertake the work themselves - irrespective of whdt the 
work is - unless they are prepared to make the effort to train 
themselves io acquire the skills, whether manual or professional, that 
will be needed to enable them to eventually operate. manage and 
improve the various activities, industries and businesses, then the 
project will fail by default." (at pp.1165-6) 

590. As proof of Nauru's serious intent and the practicability of any 
rehabilitation program, Nauru should also be required by the Court to set aside a 
sum which would enable it to rehabilitate the lands which it admits are its 
responsibility - the lands mined out after 1 July 1967. This must be a condition 
of any award that might be made in Nauru's favour. 

591. And reparation payable by Australia would be payable as and when the 
actual costs of any particular rehabilitation project. being completed. fell to be 
met. These costs would have to be limited to rehabilitation stricto sensu. ie 
restoration of the land to its former state, and not the costs of new development 
projects. such as airfields or housing, undertaken on the site of the lands to be 
rehabilitated. 

592. The payment by Australia would be also limited to that proportion of the 
cost which the Court determines to be attributable to Australia. bearing in mind 
the responsibility of Nauni, of the other two Partner Govemments, and of the 
United Nations. 



Section VI: Summation 

593. For the reasons set out in Part U of this Counter-Memonal, Australia does 
not accept responsibility for rehabilitating lands m i e d  out pnor to 1 July 1967. 
In any event, because Naum has failed to take any steps whatsoever towards 
rehabilitating the lands which it has mined out itself, Nauru is disqualified from 
the relief it now seeks. And if not so disqualified, Australia would stiU not be 
liable to meet the whole of the damage. For the reasons set out earlier, 
Australia's responsibility for the Tmsteeship was coequal and collective with 
the United Kingdom and New Zealand; and aU three Govemments shared the 
beneficial ownership of the phosphate industry. Accordingly, on the facts 
referred to in Chapter 2 of this Part. Australia could not be liable for any more 
than one third of the damage in respect of the land mined out during the 
Trusteeship. But any such liability would be reduced on account of the 
involvement of the United Nations in the supposed breach. As explained. such 
involvement is a necessary corollary of any finding of breach on Australia's 
part. Fial ly,  Australia's liability. if any, would be further diminished on 
account of Nauru's failure to pursue its claim against Australia with due 
diligence, or to begin its own program of rehabilitation in respect of those lands 
which it has mined itself during the past quarter century. 



SUBMISSIONS 

1. The Govemment of Austraiia requests the Court to adjudge and declare that: 

on the basis of the facts and law presented in this Counter-Memorial. 
Australia is not in breach of any obligation relating to rehabilitation of 
phosphate lands on Nauru worked out prior to July 1967. 

2. If the Court deciiies to accept Austrdiia's primary subrnission and finds that 
Australia is in breach of a legal obligation, then the Government of Australia 
requests the Court to adjudge and declare that: 

(a) Australia is not solely responsible for the damage, if any. to which such 
breach may have contributed, nor liable for the whole of the damage; and 

(b) any Australian liability arises only in relation to actual work done in 
rehabilitation stricto sensu and in the amount which reflects Australia's due 
proportion of responsibility. 

GAVAN GRIFFITH 
Agent of the Govemment of Australia 

HENRY BURMESTER 
Co-Agent of the Govemment of Australia 

WARWICK WEEMAES 
Co-Agent of the Govemment of Australia 

29 March 1993 
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Key points 1 
In 1967 the mahet  value of the rlght Io mine Phosphate on Nauru was the  amount that a n  
IndepBndent poity would have been prepored Io pay, ln 1967. for thls rlght. 

I . An indepenaont purcharor would h o r e  been piepored to poy !ne dscountea (ta 1967) 
va L e  01 tne expocied f ~ t ~ i o  prof 1s of th0 mone 

Our Onol* indicotes that this value ranges from S55m to S319m. Our preterred estimate is a 
value of $mm. This ir equivalent to  S630m In 1993 dollon. 

Background 

In 1967, the riglit 10 mine phosphate on Naum was a valuable asset. Sales 
were alinost guaranteeù and the prccess of exhaction was relalively simple 
and low cost. Before independence, the riglit to mine phosphate was 
owned by the BPC, a right that was intended to remain until2000. 

At independence, the right ta iiiine phosphate changed hands - from the 
BPC to the Nauruans - at no cast. Had this exchange been a comn~ercial 
traiiçaction, the UPC would clearly have sold the riglits. But at what price? 
Wliat was the iilorket valueof the inine? 

The niarket value of the mine is the aniount that some independent p r t y  
-a venture capitalist for exainple - would have bcen prepared to pay for 
the riglit to mine in 1967. 

The valut of the riglit to mine to any purclwser is the streain of net income 
(that is, profits) tliat the mine can eam. Alternatively, il is the return 10 
capital that the initie could eam. Any poteiitial purchaser would have been 
prepared to pay up  to (but no more than) the preseiit (1967) value of the 
discouiited steaiii of future profits frarii the i~iining operation, where the 
discount rate is the rquireù rate of rcturn. 

In wliat follows, we tnke the point of view of an independent purcliaser 
and set out the calculatio~is ta estimate Iiow much such a purchaser would 
have berii prepared to pay for the niine. 
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Elernents of the calculaiion 

Revenue 

In 1967, Nauruan phosphate commanded $12 per ton. We assume that an  
independent operator would also have received this price and that the real 
pnce of phosphate remains the same throughout the life of the mine. In 
reality, the real price of phosphate rose slightly in the mid to late 1970s but 
fell again in the 1980s. This change appears to have been related to the oil 
price shocks in the early 1970s. It is unlikely that a purchaser in 1967 could 
have predicted these changes, and so a stable real price is a reasonable 
assuniption. 

By 1967, phosphate production was around 2 million tons per annum, and 
in the>ègoliations around independence, the Nauruans agreed to supply 
this amount each year. Clearly annual production of 2 million was easily 
achievable. We assume this same annual production throughout the life of 
the mine. 

nie lire of lhe mine 

In 1967 it was considered that the remaining phosphate deposit was 60 
million tons. With annual extraction of 2 million tons, the mine was 
expected to last until 1997. We will assume therefore that mining 
operations cease at the end of 1997. 

In 1967 it cos! $3.74 to extract each ton of phosphate. We assuiiie that the 
real cost of extraction remains thesame throughout the life of the mine. 

This, combined with our assumption o f a  constant real price of phosphate 
of $12 a ton amounts to assuming a constant real profit margin of $8.26 a 
ton. This means that Our assuniptions regarding prices and costs are quite 
robust as long as changes in real prices reflect changes in real costs and 
vice vers.. 

Capital cosfs 

Mining requires equipment, so sny purchaser of the mine must buy 
appropriate equipment. The obvious starting point is the equipment 
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already in use by the BPC, which the BI'C valued a i  $30 million. Soine 75 
percent  of this was the value of (fixed) island installations while the 
remainder comprised 'moveable' aisets. 

In addition to the initial purchase of equipment, tlie mine operator must 
pay annual replacement and maintenance expeiiditure. In 1967 the BPC 
considerd e x p ~ l d  annual maintenance cosis ta be 1660 OM). 

We assume that $30 million is  paid for the equipment in 1967 and that 
aniiual maintenance costs of $60 ûCW are incurred. In addition, we assume 
that of th- n~aintenance costs, 75 percent are on island installations and 
25 percent on moveable assets. With a depreciation rate of around 5 per 
cent. tliis means a r e r ~ i e  value of inoveableassets of R m  in 1997. 

Discount rate 

The funds a buyer is to speiid on the phosphate mine could be used to 
purchase some other income earning asset. This means that for the 
purcliase of the mine to be wortliwhile. it xnust earn at least the same rate 
of return a s  tlie next best inconie generating asset. This means that the 
streain of profits from the inine mus1 be d i w o u n t d  at a rate reflecting 
what could be earned elsewhere. If appropriate, tliis rate needs to be 
adjustd for the riskiness of theasset. 

Cencmlly, the discount rate siiould also be adjusted for inflation. However, 
in the analysis tliat follows we will cast everything in ternis of 1967 dollùrs, 
so a real rate of return is appropriate. 

In 1967, long tenii govemment bonds could earn a real interest rate of 5 per 
cent. As this represents the most certain return investinenb could earn, we 
wiil assunie tliat the rate of return requird by the prospective purchasers 
of the mine is 5 percent. 

Risk 

All investinents are risky. In the case of the phosphate mine, elenlents of 
risk iiiclude: . the amount of phosphate re~iiainiilg: 

the amount tliat can be sold each year; and 

the price at whicli il could be sold. 

In 1967, tliere was a clear idea of the aiiiouiit of phospliate left to be mined 
(60 n~illion tons). While the price was not certain, denland was assured and 

Esonornisr 
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profit margins were well known. 

Another aspect of risk is country nsk - the nsk that at any Lime the mine 
could be nationalised with some of the returns from the investment k i n g  
lost. However, the risk of niining on Naum was no greater than that of 
mining elsewhere. Therefore it is not necessary to make any expliclt 
adpistinent for risk 

Toxoiion ond royalties 

Anyone purchasing the mine would most likely have to pay taxation and 
royalties to the govemment contmlling Nauru. Taxation would have been 
to cover the cos& of adininisteriiig the island aiid the royalties would have 
been to pay a return to the Nauruan people. Wlut would the appropriate 
royalty and taxation rates have been? 

In 1967.45 percent of the phosphate income was p i d  in royalties and 20 
percent was paid in taxes (ie, to fund administration). In uther countries 
the expérience was quite dlfferent. In the US taxation and royalty rates 
were both 6 percent, while in Mahtea royalty rates were 2 percent and 
tax rates were 26 percent. 

On the basis of Nauru's history we assume that any mine opemtor would 
be required to pay 45 percent of revenue in royalties and taxes of 20 per 
cent of net income. I t  is important to note, however that these rates are 
extremely high by intemationalstandards at the time. 

Summory of ossumptions 

Assun~ptions to establish the base case estimate are: 

The real price of phosphate is $12 per ton tliroughout the life of the 
mine; 

Annual production is $2 million tons - al1 of which is sold in the 
year it is produced - throughout the life of the mine. 

Mining continues to the end of 1997 and then ceases 

The real cost of exlraction is S.74 per ton tliroughout the life of the 
niine. This combined with the first assumption implies a -1 profit 
znnrgin of $8.26 per ton. 
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. Capital equipmenl is purchased in 1967 for 530 million. Annual 
maintenance costs are 560 000 and the 'moveable' assels are sold for 
$2m in 1997. 

Tlie real discount rate is 5 percent. 

Royalties of 45 percent of niine revenue nius1 be paid each yeac - Net mining tncome (aftercosts and royalties) is taxed at 20 percent. 

The calculation 

Profits froin the niine in each year are q u a 1  10: 

Revenue (2 million tonsat $12 per ton) 

les5 operaliiig cos& (2 million tons a t  $3.74 per ton) . less capital casts ($34 million in 1967 and $60 000 each year, with a 
residual value of $2m in 1997) 

less royalty paymenls . less taxation 

The 1967 value of tliis streaiii of profits is q u a 1  to ilie sum of each yean  
profits after the profits in each year have been discounted 10 1967 values 
usiiig a discouni rate of 5 percent. 

Results: the value of the mine 

Perforiiiing tliis calculation gives a tiiiiie value of $90 niillion. 

TIiat is, under lhese assuinptions, an independent operator would have 
been prepared to pay u p  to $90 inillion for the mine. 

If we furtlier assume bidding for the mine was cornpetitive, then the 
market value of the mine would have been $90 million. 

In 1993 dollars, the value of the mine is $630 million. This is calculated 
using the Austraiiaii CDP defiator (a price index publiçhed regularly by 
the Australian Bureau of  Statislics and also publislied in the International 
Moiictary Fund's Iiileriialio,rol Financial SInlislics,'~c~rliouk) 10 i?fiate 1967 
values to 1993 values. The CDP deflator indicales tliat 1993 prices are 7 
tinies Iiigher thaii in 1967 prices. 
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Sensitiviiy analysis 

The threeassumptions with the large* effect on Our estimates are: 

the discount rate; . the royalty rate; and 

the tax rate. 

Table 1 presents eslimates of the value of the mine a l  various discount. 
royalkyand tax rates. 

Tlie resulis indicate that: 

Table 1: Value of mine, various royalty, tax and discount rates ($ml 

An investor rquiring a lower rate of rcturn (2 percent) would have 
been prepared 10 pay M Io 60 percent niore for the mine - ai any 
give tax or royalty rate. 

An investor expecting a higher rate of return (perhaps viewing the 
inveslment as more risky) would have been prepared to pay around 
30 percent iess for the mine - al any given tax or royalty rate. 

Ta. "les (4.) 

The lower the fax rate, the niore an investor would have been 
prepared Io pay - halving the tax rate (rom 20 la 10 percent means 
an investor would have been prepared Io pay some 13 percent more. 

Royiliy "IL. (<XI 
S 10 20 45 

DlwDvn1 ,.le 2 p r  ml 

The lower the royalty rale, the more an invnlor  wouldiiave been 
prepared Io pay - iowering the royalty rale from 45 to 20 percent 
means that an investor would have been prepared to pay between M 
and M) per cent inore. 
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f o r  if- i n  WZO), es t i b l l shed  mit of phomphito prooe.da ma 

th.*. lm al1 th* r . ~ e  trp t o  the  l a e t  tio O r  thr... t h e  N e w u a n .  

bsr. no.lre8 m u  tokin  parmut. f o r  the  pho.phot. and consumera 

lm parti.= s o n r n u n t s .  n . n k t . r  t h e  o w l t a l  . c e d i t i m > .  - .. . .. 
hin b w  ohr6.4 te  phoaphst.i:bm r.o.ir.4 th. phmphit. at 

r q d m  prioe.. 

6. lbat viliutiom tk$;pirbar gwe ' innie ts  roiild 

i p p i o p l i i t a ~ ~ n k a i  . . OD n + . & j a u  tg  ~w o 9 i t i o n i i  ... ür th. 

trot io. ; ia t h i r n e g o t h t i o n s  M;gü tb. n& or 
m u i l l  pot... or *oh th.?4;,+osil.r* a.&.. It 

r(&t be ' lua i r i l  ?O hi #ou.;;&~<+aabiit# p o i l t l o n  +pcaltlonm 
-. . , , .  . . .  

bit-- th#  t r o  * N e r i  r !+i?pi6 ' ib~,  t h a @ . t h . . ~ i t i m a l #  

for ..oh int.nibi.t. paitliqi:<' ne. .ipP-at. 

-..di ior s e  

7. , HU, @, th. &.unts th.% 1% w0ul.3 Lw 

appropriate t o  d e  f o r  th. ~ i W . o . t o  p w  i e r  th. i.e.ts rouid  

davind 1s mbmt-ti i l  put 0 th. &.n.ril p&w. of .hioh the 

sa l i .  uriwimmt form par t .  Clearly, the  0 0 M l t l ~ 1 ~ 8  ~ P C ~ O ~ D  

w d d  b. the aapaolty of t h e  Rauruine t o  d e  the pw-nt end 

t h l a  -.OUM be r.l.ted t o  the a l s e  or th. d l a t r l h t l o n  rmn 

pho.phite m0o1.0 t h i t  th., w0~1d pt no4 upon th* ru lua t i oo  thut  

r a s  belng id0pt.d f o r  tho aoaeta. It would depend In par t  on 

mhetber th, ar2-3weme.t lnoluded l n t e r w t  on the ou t a t ad lng  



baluno.. I n  .iy .-ornent i t  1s l i k i u  t ha t  t h e  l na tdmen t  

w u i d  he de temined a i  an . P O U D t  per  ton ai phoipheta dallrerod,  

aine* the  oop.oitl t o  p 4 ~  .ml6 depend M th. ro lu i .  io ld .  ~s 

ili a u i p l *  Of th8 i m r t  of w m n t  per  t on  thit migbt b. inrelvsd 

it y L* n0t.d thit i f  $1 par  t on  on . 2 ml l i i r o  t on  umud 

aztput, i t  r a r l d  naod . b a t  8 IePra t o  r i p y  tho 1966 book -lui 

of th* anmete (1101uùlllp phomphte r i g h t s  iù loh  u~ aeeumed t o  

be t r au i r e r r ad  o r  artin(pilahod . i thout p-nt) d i h o u t  w ohnrgs 

r o r  inIn tes t .  If th. Ilaururnd ahare of pbo8ph.t. n r e  15 par  

ton wxohl ina  i d d n i i t r m t i o n  oonte  (l..., up t a u d i  th. isr.ed 

u r i - 1 ,  thy would itiïl b n w  i 4  p.r t m  rft.r a l l p  th. p-t, 

*.m., $BK. i m u .  a i o h  .O& .&au aep-t.. . . 
8. a 0 4  oomrai.l.,p+oip~.m ntild indio.te t hn t  

i.tu.it a h c a u  b. pa i a  on tbo ~+ti t .ndk bilinoi. ~n.oi~.d in .: 
th. y u r o h u i  pAoe of 'th. ....te. ,mtbir. h?in.r. thii shmU he 

mo in t h i e  p+ioa+ o u .  .od::d.i.nd ~ - 6 o o a  +.ml on th. i o t u r l  
I .,: i: 

.w . ~ . - q t ~ t h ; t . , p * . , b * . i i ' : : d . t . ~ 6  *t.*rn . . . . . . . t&t" , !.,, :. 

phi....nd &..,tt.:l;oj+ ... . . .  qi.&&rb;.+ . . . ~a+.~-ph...- . _ .  . . .<.. ... 
.>. '. 

9. r h .  ,W..&: i h ioh  .-;++i.dG+,a. .. . ., eidt(:~ith,. . .. 
i..*,.. " 

. . d ~ w p * u ;  t*;*iqb.:*q~+*&z-it..i. . . rnt.nd.i.th.t t h i  
. . . . .  

u i a  .ta.. p&~o.':io. (i..:., t h . . j m m ' . % + i  uhti p.sa n& f r o a  

. t h i n . ~ . c .  t e  ,thi:a&). OT .b.thu it i. intenüea thi th 

prip.rty pi.; .bon pa id  for.  

&O- I f  i t  w e n  intw4.d tht t h i  proprrt, p i a s  n a  th. 

. Sre.p.%Mm .Wald probebu  b. b.at dea l t  r l t h  b7 e. t ibl i ihin6 . . 
1 Cu>t i . ~ r . ~ . n t i n 6 t h .  a m n t  .gre.d r&. of th. i a so t a  lh ioh  

"oula h. 1ipuidit.d m e r  t h i  i g o e d  p.ficd o r  ,.mm i t  sin p.= ton 

o r  phoighat. (hiied m 2 d l u m  tons  output). ~i a oontro a sa ine t  

tbo dohit ' for  th. lmntalmsnts t h o n  iould hm a o red i t  f o r  the  t o t d  

ammi 0bSg.a i n  th. aooountn f cz  dep reo l a t im  on aass ta  a t  Nauni. 

A aharge for  an, pwhaoo.  o r  a a i a t a  rould ha made agolnst  the' 

naunrnno( acoount. Cm the  aocond saaumption, - e u  th-; the 



propart, muld p u a  rhu i  th# iaaotn w o n  p l d  for,  the b..t 9 t b M  

mpww t o  lw t o  o n ü i t  t o  i w o i a i  wowmi the inau laeu t  

-nt. k* 4. th* ~ . ~ i i n m " . r i d  o n ü i t  tu. ~ O O O M ~  ... . 
d t h  .n -ad Pm* of &tu-#.,:(.& . i t h  *t. -t.n.t .hioh t M  , . 
nua. wt,,.ll, mm).  . Zh. t ~ . ) O t i ~ .  .osa th& b* 010U.4 b, 

. .  ,. 
th. us. of tbmii i i a d .  t o  p y  for.tLu oipltrl uiitm it tlw and mf 

th. puiod.  

LI. & rppr0gri.t. i s thod 'oi p . ILn t  b th. E u m u a #  

~ a i a  b. 101. -tentim of th. i n f i i l u n t e  art of th. xuuiulii' 
ibr* of prog.id. of fh. Pb0.phiti' Ope-uoa. 



ANNEX 3 

DEPARTMENT OF TERRITORIES. 
RC/~h:cc 55/984 

lI3li' SOUTH ~;19I,ES PEY:.!<TIiEigT O? III>IZS - 39YRLTY RATE3 

1 d i scussed  t h e  q u e s t i o n  o f  r o y n l t y  pnyments i:ith 
MP. H.W. O'Connor, Accountant and Roynlty O f f i c e r  of t h e  Ileir 
South Wales Department of b!ines, on t h e  19 th  June. 

2. He s a i d  t h e  p o l i c y  o f  t h e  New South Mines Demrtment  
dur inn t h e  f l r s t  20 Y e a r r i e r i o d  o f  l e a s e  i s  t o  keeo t h e  r o v a l t v  .~~ . 
imposf f o r  non-meta l l i c s  t o  n minimum. The maximum r a t e  f o r  
s e v e r a l  non-metal l ic  mine rn l s  =cent  i n  -?se of t h e  rn- 
va lunb le  non-mctn l l i c s  such as  a s b e s t o s .  o r e c i o u s  Stones znd t h e  
i i ke  1s 1/- p e r  t o n  f o r  f i r s t  20 yea r s  of t h e  l e a s e .  I f  t h e  
l e a s e  i s  renewed, r a t e s  a r e  as o r e s c î i b e d  by t h e  Govsrnor. Thele  

8 w 
d n i s ,  g e n e r a l l y  spenk inc ,  n s h a r p  i n c r e a s e  i n  t h e  impost. - h.3 
3 u. 
2 2, 3. The more v a l u a b l e  nan-meta l l i c s ,  mentioned i n  t h e  p rev ious  
< O =  LL U paragraph,  a r e  tnken o u t  of t h e  u n i t  c l a s s  f o r  r o y a l t y  2nd nu t  on 
., , . a r a t e  of 1% f o r  f i r s t  20 yenrs  o f  l e a s e .  - .  
4 * ." ., " 

4. MI. O'Connor mentioned t h a t  a l 1  Broken H i l l  P r o p r i e t a r y  
$ 2 à  mines are s u b j e c t  t o  r o y a l t y  impost based on n e t  p r o f i t s .  The 
G c. 
" m m  g e n e r a l  set-up 1s 4% on f i r s t  U00,OOO of p r o f i t s  r i s i n g  2% f o r  
- o u  each f200,OW t h e r e a f t e r  w i t h  no c e i l i n g .  
g i 2  
a c 
Q C "  
u O L 5 .  Beach sana  m i n e r a l s  ( r u t i l e  e t c . )  - t h e  p r e s e n t  r a t e s  a r e  - . < 

30/- p e r  t o n  r u t i l e  
2/6 ' ' Zi rcon  

lq% " " !.ionozite 

b - 8  
c n E The r u t i l e  r a t e ,  i t  i s  unders tood ,  v i l 1  s h o r t l y  be reduced a s  t h e  
.I U O ,. .* u market has  co l l apsed .  
L .. m u  - 
i. '"03 

V\ 6 .  With regard t o  c o a l ,  t h e  r o y a l t y  f o r  t h e  i i r s t  20 yenrs  
. . L a  
O Y -  . o f  l e o s e  i s  9d. pe r  ton ,  t h e  second 20 yenrs  # / -  p e r  t o n  and the  
O < %& t h i r d  20  y e a r s  l / j  p e r  ton. 
? .&". - - .  
a =  7 
E .a 

U .  Y\ 7. - Although no 011 h a s  been d i s c o v e r e d ,  t h e  r o t e  l a i d  dovn 
:G2 f o r  petroleum and crude o i l  is 10S o f  s r o s s  value .  
" ?  - .. - -  - 
3 ~ 2 , :  o. 

!Ji. O'Comlor f e e l s  t h n t  based on t h e  :!et* South !lales 
1,;ininp Act ,  t h e  payment of 2/G proposed f o r  ;i'nurii 1 s  j u j t  and 
reasonnble .  He a l s o  s n i d  t l i î t  Queensland !i?s a n l y  r e c e n t l y  
corne i n t o  t h e  r o y a l t y  f i e l d  and they h l v o  1ar ;oly  follo.,:o2 i;ei? South 

9 .  h t tnched  i s  a s t n t e m e n t  shor ing t h e  r o y a l t y , r , ? t o s  
payab le  on t h e  l e s s e r  v a l u a b l e  non-metnl l ics  mined i n  He)! South 
Wales and provided f o r  under Regulat ion 115A made under  t h e  !?ininè 
Act 1906/1952. 

10.  I t  vil1 be noted t h a t ,  a l though no ~ h o s n h r t ~  h-is heen 
Ci:co';ereC ir. t!eï South '*'ales, n r o y a l t y  r a i e  o f  1/- pe r  t o n  l a  
a p p l i c a b l e .  



DEPART1!EWT- 

ROYALTY RATES ADPLICABIiE hi LESSZR VALUb>= 

Nii!I-IIE1'N.LICS. 

R Ï c r n n n u i !  I I ~ A  XIXINO ACT 1906/52. 

WAL yd per ton 

YIALE yd p a r  ton 

ALUI 1i p.= t0!1 

N d u l i i A  la. par ton 

ALWSTUNE 1s. p e i  ton 

ALUNITE 1s. per ton 

BARYTES 9d per ton 

BAUXITE 6d - Per ton 
a N 

r< y1 BRICK CLAY 3d par ton 
Xf 

Z Z u  CALCITE 6d par ton 
C A W  
u 0 1  

IL Y CilWT 6d per  ton 
" t  - 
4 a 
.a .a " CLAY 91*LB 3d pe* ton 
L U .a " .. DIATOhUCRlUS ?%il% le. p r  tan 

o 5:: I U L W I T E  66 por ton 
w O : e ;  m S P h  

1.. p e i  ton 
a 
:O: PIRECLAI 9d' per  ton .. u 
' S c  &UORSPLB gd por ton 

82: NUEU'S E I B ~  1.. par ton 

$8 g 
.a - CRüIITE yd por ton 

!S - 8  C ï P S I N  6d per  t on  
' " E  
'i 2 8 IR013 66 par ton #. b - 
clvlo IRO!!STUNE 6d p e r  ton 

Y1 
L L  0 O U " ?  1 

s "-2 
IRUN ORE 6d per ton 

" 0 01- 
c , d m  KAOLIN 9d per ton 
g =  " U -  in LATERITE 6d p s r  ton 
L 4 - 2 2  E 
P C  3 P/ LmSTU1.IE 66 per ton 
az2:: 

YACiIESITE l a .  psr ton 

LIARULE 9d per t on  

L l I I i E i U  P I M E N T S  Yd psr ton 

OXIDE OP IROll 6d pei ton 

P U T  6d per tan 

Yh'RLITE 6d p i r  ton 

PHOSPHATES" la. per ton 

PIPECLAY 9d per ton 

POllT4D.Y CLAY 9d por ton 

PYF?PHILLITE la. per ton 

S U  S R m S  ID. per ton  

SEBPEXTWE 6d I>O' ton 

SLLICA 64 per ton 

S W S T O N E  1 s .  per  t on  




