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A r b i t r a l  Award of 31 J u l y  1989 
(Guinea-Bissau v. Senegal)  

The Court d i smi s se s  t h e  r eques t  f o r  t h e  i n d i c a t i o n  of p r o v i s i o n a l  measures 

The fol lowing informat ion  i s  cornmunicated t o  t h e  Press  by t h e  
Reg i s t ry  of t he  In te rna . t iona1  Court of J u s t i c e :  

Today, 2 March 1940, t h e  I n t e r n a t i o n a l  Court of J u s t i c e ,  i n  t h e  case  
concerning the  Arb i t r a l .  Award of 31 Ju ly  1989 (Guinea-Bissau v. Senega l ) ,  
made an  Order dismissin.g,  by fou r t een  vo te s  t o  one, t he  reques t  of t h e  
Republic of Guinea-Bissau f o r  t h e  i n d i c a t i o n  of p r o v i s i o n a l  measures. 

The Court was composed a s  fo l l ows :  

Pres ident  Ruda; Vice-President Mbaye; Judges Lachs, E l i a s ,  Oda, 
Ago, Schwebel, S i r  ~ o b e r t  Jennings , N i ,  Evensen, Tarassov,  Guillaume, 
Shahabuddeen and Pathak; Judge ad hoc Thier ry .  

Judges Evensen and Shahabuddeen appended s e p a r a t e  opinions t o  t h e  
Order of t h e  Court;  Judge ad hoc Thierry appended a  d i s s e n t i n g  opinion.  

The p r i n t e d  t e x t  of t he  Order and of t h e  op in ions  w i l l  be a v a i l a b l e  
i n  a  few days '  t ime. (Orders and e n q u i r i e s  should be addressed t o  t h e  
D i s t r i b u t i o n  and S a l e s  Sec t ion ,  Of f i ce  of the  United Nat ions,  
1211 Geneva 10 ;  t h e  S a l e s  S e c t i o n ,  United Nat ions ,  New York, 
N . Y .  10017; o r  any s p e c i a l i z e d  bookshop.) 

An a n a l y s i s  oE t h e  Order i s  g iven  below, followed by t h e  t e x t  of t h e  
ope ra t i ve  paragraph. The a n a l y s i s  ha s  been prepared by the  Reg i s t ry  f o r  
t h e  use of t h e  Press  and i n  no way involves  t h e  r e s p o n s i b i l i t y  of t h e  
Court. It cannot be quoted a g a i n s t  t h e  a c t u a l  t e x t  of t h e  Order, of 
which it does no t  c o n s t i t u t e  a n  i n t e r p r e t a t i o n .  



Aiialysis of t h e  Order 

I n  i ts Order the  Court r e c a l l s  t h a t  on 23 August 1989 Guinea-Bissau 
i n s t i t u t e d  proceedings a g a i n s t  Senegal i n  r e s p e c t  of a  d i s p u t e  concerning 
t h e  ex i s t ence  and v a l i d i t y  of t h e  a r b i t r a l  award de l ive red  on 
31 Ju ly  1969 by t h e  A r b i t r a t i o n  Tribunal  f o r  t he  Determination of t he  
Maritime Boiindary between t h e  two S t a t e s .  

On 1 8  January 1990 Guinea-Bissau, on t h e  ground of a c t i o n s  s t a t e d  t o  
have been taken by t h e  Senegalese Navy i n  a  marit ime a r e a  which 
Guinea-Bissau regards  a s  an a r e a  d i sputed  between t h e  P a r t i e s ,  requested 
t h e  Court t o  i n d i c a t e  t h e  fol lowing p r o v i s i o n a l  measures: 

"In o r d e r  t o  safeguard the  r i g h t s  of each of t he  P a r t i e s ,  
t hey  s h a l l  a b s t a i n  i n  t h e  d i sputed  a r e a  frorn aay a c t  o r  a c t i o n  
of any kind whatever, during the  whole du r2 t ion  of t he  
proceedings u n t i l  t h e  d e c i s i o n  i s  g iven  by t h e  Court." 

The Court f u r t h e r  r e c a l l s  t h e  even t s  lead ing  t o  t h e  presen t  
proceedings:  on 26 Apr i l  1960 a n  Agreement by exchange of l e t t e r s  was 
concluded between France and Po r tuga l  f o r  t h e  purpose of de f in ing  t h e  
marit ime boundary between Senegal ( a t  t h a t  time an  autonomous S t a t e  
w i th in  t h e  Communauté) and t h e  Portuguese Province of Guinea; a f t e r  t h e  
acces s ion  t o  independence of Senegal and Guinea-Bissau a  d i s p u t e  a rose  
between them concerning t h e  d e l i m i t a t i o n  of t h e i r  marit ime t e r r i t o r i e s ;  
i n  1985 the  P a r t i e s  concluded an  A r b i t r a t i o n  Agreement f o r  submission of 
t h a t  d i s p u t e  t o  a n  A r b i t r a t i o n  Tribunal ,  A r t i c l e  2 of which provided t h a t  
t h e  fo l lowing  ques t i ons  should be put t o  t h e  Tribunal :  

"(1) Does t h e  agreement concluded by a n  exchange of 
ïetters on 26 Apr i l  1960, and which r e l a t e s  t o  t h e  marit ime 
boundary, have t h e  f o r c e  of law i n  t h e  r e l a t i o n s  between t h e  
Republic of Guinea-Bissau and t h e  Republic of Senegal? 

( 3 )  I n  t h e  event  of a  nega t ive  answer t o  t h e  f i r s t  
ques t i on ,  what is t h e  course  of t h e  l i n e  d e l i m i t i n g  t h e  
marit ime t e r r i t o r i e s  appe r t a in ing  t o  t h e  Republic of 
Guinea-Bissau and t h e  Republic of Senegal r e spec t ive ly?"  

and A r t i c l e  9  of which provided t h a t  t h e  d e c i s i o n  of t h e  Tribunal  " s h a l l  
inc lude  t h e  drawing of t he  boundary l i n e  on a  map". 

On 31 J u l y  1989 t h e  A r b i t r a t i o n  Tribunal  pronounced, by two vo te s  
( i nc lud ing  that of t h e  Pres ident  of t he  Tr ibuna l )  t o  one, a n  award of 
which t h e  ope ra t i ve  c l ause  was a s  fol lows:  

"For t h e  reasons  s t a t e d  above, t he  Tr ibuna l  dec ides  ... t o  
r ep ly  a s  fol lows t o  t h e  f i r s t  ques t i on  formulated i n  A r t i c l e  2  
of t he  A r b i t r a t i o n  Agreement: The Agreement concluded by an 
exchange of l e t t e r s  on 26 A p r i l  1960, and r e l a t i n g  t o  t h e  
marit ime boundary, has  t h e  f o r c e  of law i n  t h e  r e l a t i o n s  
between t h e  Republic of Guinea-Bissau and t h e  Republic of 
Senegal  wi th  regard s o l e l y  t o  t h e  a r e a s  mentioned i n  t h a t  
Agreement, namely t h e  t e r r i t o r i a l  s e a ,  t h e  contiguous zone and 
t h e  c o n t i n e n t a l  s h e l f .  The s t r a i g h t  l i n e  drawn a t  240' i s  a  
loxodromic l i n e . "  



I n  t h a t  ;iward t.he Tr ibuna l  q l s o  s t -a ted  i t s  c o n c l u s i o n  t h a t  "it 1s n o t  
c a l l e d  upon t o  rep ly  t o  t h e  setonci q u e s t i o n " ,  and tliat " i n  view of  i t s  
à e c i s i o n  i t  has  no t  tholight it n e c r s s a r y  t o  append a map showing t h e  
c o u r s e  of t h e  boundary l i n e " ;  the? Presicierit of t h e  A r b i t r a t i o n  T r i b u n a l  
apperided a d e c l ~ r s t i o n  t o  t h e  award. 

Gui.nea-Bissau coiit.ends il i t s  A p p l i c a t i o n  t o  t h e  Court t h a t  "A new 
d i s p u t e  t h e n  came i n t o  e x i s t e n c e ,  r e l s t i n g  t o  t h e  a p p l i c a b i l i t y  of t h e  
t e x t  i s s u e d  by way of awarci 011 31. J u l y  1983"; and r e q u e s t s  t h e  Court ,  i n  
r e s p e c t  of t h e  d e c i s i o n  of Che A r b i t r a t i o i l  T r i b u n a l ,  t o  adjuage and 
d e c l a  r e  : 

"- t h a t  that s o  c a l l e d  d e c i s i o n  i s  i n e x i s t e n t  i n  view of t h e  
f a c t  t h a t  one ci€ t h e  two ~ r b i t r a t o r s  making up t h e  
sppearance of a m s j o r i t y  i n  f a v o u r  of t h e  t e x t  of t h e  
' a w i r a ' ,  has ,  by a d e c l a r a t i a n  appended t o  i t ,  expressed a  
view i n  c o n t r a d i c t i o n  wi th  t h e  one a p p a r e n t l y  adopted by t h e  
v o t e  ; 

- s u b s . i d i a r i l y ,  that that s o  c a l l e d  d e c i s i o n  i s  n u l l  and vo id ,  
as t h e  Tr ibuna l  d i d  n o t  g i v e  a  c o n p l e t e  a:iswer t o  t h e  
two-fold q u e s t i o n  r a i s e d  by t h e  Agreement and s o  d i d  n o t  
a r r i v e  at a  s i n g l e  d e l i m i t a t i o n  l i n e  du ly  recorded on a map, 
and a s  i t  has  not  g i v e n  t h e  reasons  f o r  t h e  r e s t r i c t i o n s  
t h u s  improper ly  p laced  upon its j u r i s d i c t i o n ;  

- t h a t  t h e  Sovernmeilt of Senegal  i s  t h u s  no t  j u s t i f i e d  i n  
s e e k i n g  t o  r e q u i r e  t h e  Government of Gxinea-Bissau t o  app ly  
t h e  so -ca l l ed  award of 31 J u l y  1989 ;"  

The Court obse rves  t h a t  Guinca-Bissau e x p l a i n s  i n  i t s  r e q u e s t  f o r  
~ h e  i n d i c a t i o n  of p r o v i s i o n a l  measures t h a t  t h a t  r e q u e s t  was prompted by 

" a c t s  of s o v e r e i g n t y  by Senegal  which p re judge  b o t h  t h e  
judgment on t h e  m e r i t s  t o  be g i v e n  by t h e  Court and t h e  
maritime d e l i m i t ~ t i o n  t o  bc eEfected subsequen t ly  between t h e  
S t a t e s ; "  

T t  t hen  summarizes t h e  i n c i d e n t s  which took  p l a c e  a ~ d  which invo lved  
a c t i o n s  by both  P a r t i e s  w i t h  regard  t o  f o r e i g n  f i s h i n g  v e s s e l s .  

On t h e  q u e s t i o n  o f  i t s  j u r i s d i c t i o n  t h e  Court subsequen t ly  c o n s i d e r s  
t h a t ,  whereas on a  r e q u e s t  f o r  p r o v i s i o n a l  mensures it need n o t ,  be fore  
d e c i d i n g  whether o r  n o t  t o  i n d i c a t e  them, f i n a l l y  s a t i s f y  i t s e l f  t h a t  it 
b a s  j u r i s d i c t i o n  on t h e  merits of t h e  c a s e ,  y e t  i t  ought no t  t o  i n d i c a t e  
such measures u n l e s s  t h e  p r o v i s i o n s  invoked by t h e  Appl ican t  a p p e a r ,  
prima f a c i e ,  t o  a f f o r d  a b a s i s  on which t h e  j u r i s d i c t o n  of t h e  Court 
~ n i g h t  be founded; and f i n d s  t h a t  t h e  two d e c l a r a t i o n s  made by t h e  
P a r t i e s  under A r t i c l e  3 6 ,  paragraph  2 ,  of t h e  S t a t u t e  and invoked by t h e  
4 p p l i c a n t  do appear ,  prima f s c i e ,  t o  a f f o r d  a  b a s i s  of j u r i s d i c t i o n .  

I t  o b s e r v e s  t .hat  t h a t  d e c i s i o n  i n  no way p r e j u d g e s  t h e  q u e s t i o n  of 
t h e  j u r i s d i c t i o n  of t h e  Court t o  d e a l  w i t h  t h e  m e r i t s  of t h e  c a s e .  



Guinea-Bissau has reques ted  t h e  Court t o  e x e r c i s e  i n  t h e  p re sen t  
proceedings t he  power confer red  upon i t  bp A r t i c l e  41 of the  S t a t u t e  of 
t h e  Court " to  i n d i c a t e ,  i f  i t  cons ide r s  t h a t  c i rcumstances so  r equ i r e ,  
any p r o v i s i o n a l  measures which ought t o  be taken  t o  preserve  t h e  
r e spec t ive  r i g h t s  of e i t h e r  par ty" .  

The Court observes  t h a t  t h e  purpose of exe rc i s ing  t h i s  power i s  t o  
p r o t e c t  " r i g h t s  which a r e  t he  sub jec t  of d i s p u t e  i n  j u d i c i a l  proceedings" 
(Aegean Sea Cont inenta l  She l f ,  I . C . J .  Reports  1976, p. 9, para .  25; 
Diplomatic and Consular S t a f f  i n  Tehran, I . C . J .  Reports  1979, p. 19, 
para .  3 6 ) ;  that such measures a r e  p r o v i s i o n a l  and ind i ca t ed  "pending the  
f i n a l  dec i s ion"  ( A r t i c l e  41, paragraph 2 ,  of t h e  S t a t u t e ) ;  and t h a t  
t h e r e f o r e  they  a r e  t o  be measures such that they w i l l  no longer  be 
requi red  a s  such once t h e  d i s p u t e  over  those  r i g h t s  has been resolved by 
the  Cour t ' s  judgment on t h e  mer i t s  of t he  ca se .  

I t  f u r t h e r  no t e s  t h a t  Guinea-Bissau recognizes  i n  i ts  Appl ica t ion  
t h a t  t h e  d i s p u t e  of which i t  has  s e i s e d  t he  Court is  not  t h e  d i s p u t e  over  
marit ime d e l i m i t a t i o n  brought before  t h e  A r b i t r a t i o n  Tribunal ,  but a "new 
d i s p u t e  . . . r e l a t i n g  t o  the  a p p l i c a b i l i t y  of t h e  t e x t  i s sued  by way of r' 
award of 31 J u l y  1989"; t h a t  however it has been argued by Guinea-Bissau 
t h a t  p r o v i s i o n a l  measures may be requested,  i n  t h e  con tex t  of j u d i c i a l  
proceedings on a subs id i a ry  d i s p u t e ,  t o  p r o t e c t  r i g h t s  i n  i s s u e  i n  t h e  
underlying d i s p u t e ;  t h a t  t h e  only l i n k  e s s e n t i a l  f o r  t h e  a d m i s s i b i l i t y  
of measures i s  t h e  l i n k  between t h e  measures contemplated and t h e  
c o n f l i c t  of i n t e r e s t s  under ly ing  the  ques t ion  o r  ques t i ons  put  t o  t he  
Court,  - t h a t  c o n f l i c t  of i n t e r e s t s  i n  t h e  p re sen t  case  being t h e  
c o n f l i c t  over  marit ime d e l i m i t a t i o n ,  - and t h a t  t h i s  i s  so  whether t h e  
Court i s  s e i s e d  of a main d i s p u t e  o r  of a s u b s i d i a r y  d i spu te ,  a 
fundamental d i s p u t e  o r  a secondary d i s p u t e ,  on t h e  s o l e  cond i t i on  t h a t  
t h e  d e c i s i o n  by t h e  Court on t h e  ques t ions  of substance which a r e  
submit ted t o  i t  be a necessary p r e r e q u i s i t e  f o r  t h e  s e t t l emen t  of t h e  
c o n f l i c t  of i n t e r e s t s  t o  which t h e  measures r e l a t e ;  t h a t  i n  t h e  presen t  
ca se  Guinea-Bissau claims t h a t  t h e  bas i c  d i s p u t e  concerns t he  c o n f l i c t i n g  
claims of t h e  P a r t i e s  t o  c o n t r o l ,  exp lo ra t i on  and e x p l o i t a t i o n  of 
marit ime a r e a s ,  and t h a t  t h e  purpose of t he  measures requested is  t o  
preserve  t h e  i n t e g r i t y  of t h e  marit ime a r e a  concerned, and t h a t  t h e  
requi red  r e l a t i o n s h i p  between t h e  p rov i s iona l  measures requested by 
Guinea-Bissau and t h e  case  before  t h e  Court i s  p re sen t .  

The Court observes  t h a t  t h e  Appl ica t ion  i n s t i t u t i n g  proceedings a sks  
t h e  Court t o  d e c l a r e  t h e  1989 award t o  be " i n e x i s t e n t "  o r ,  s u b s i d i a r i l y ,  
" n u l l  and void",  and t o  d e c l a r e  " t h a t  t h e  Government of Senegal i s  thus  
not  j u s t i f i e d  i n  seeking t o  r e q u i r e  t h e  Government of Guinea-Bissau t o  
apply t h e  so-cal led award of 31 Ju ly  1989"; t h a t  t he  Appl ica t ion  thus  
a s k s  t h e  Court t o  pas s  upon t h e  ex i s t ence  and v a l i d i t y  of t h e  award but 
does not  a sk  t h e  Court t o  pas s  upon t h e  r e spec t ive  r i g h t s  of t he  P a r t i e s  
i n  t h e  marit ime a r e a s  i n  ques t i on ;  i t  f i n d s  t h a t  accordingly t h e  a l l e g e d  
r i g h t s  sought t o  be made t h e  s u b j e c t  of p r o v i s i o n a l  measures a r e  no t  t h e  
s u b j e c t  of t h e  proceedings before t h e  Court on t h e  merits of t h e  ca se ;  
and t h a t  any such measures could n o t  be subsumed by t h e  Cour t ' s  judgment 
on t h e  merits. 

Moreover, a d e c i s i o n  of t h e  Court t h a t  t h e  award is i n e x i s t e n t  o r  
n u l l  and void would i n  no way e n t a i 1  any d e c i s i o n  t h a t  t h e  Appl ican t ' s  
c la ims  i n  r e spec t  of t he  d i sputed  maritime d e l i m i t a t i o n  a r e  w e l l  founded, 
i n  whole o r  i n  p a r t ;  and t h a t  t h e  d i s p u t e  over  t hose  claims w i l l  
t h e r e f o r e  no t  be resolved by the  Cour t ' s  judgment. 



Operat ive paragraph 

"Accordingly, 

THE COURT, 

by f o u r t e e n  vo te s  t o  one, 

Dismisses t h e  r eques t  of t h e  Republic of Guinea-Bissau, f i l e d  i n  t h e  
Reg i s t ry  on 1 8  January 1990, f o r  t h e  i n d i c a t i o n  of p r o v i s i o n a l  measures." 



Annex t o  Press  Communiqué 90/5 

Summary of Opinions appended 
t o  t h e  Order of t h e  Court 

Separa te  Opinion of Judge Evensen 

The circumstances of t he  present  case do not seem t o  r e q u i r e  the 
exe rc i se  of t h e  Cour t ' s  power under A r t i c l e  41  of t h e  S t a t u t e  of t h e  
I n t e r n a t i o n a l  Court of J u s t i c e  t o  i n d i c a t e  i n t e r i m  measures. 

But t h e  Court does not need f i n a l l y  t o  e s t a b l i s h  t h a t  i t  has 
j u r i s d i c t i o n  on the  mer i t s  of t he  case  before dec id ing  whether o r  not  t o  
i n d i c a t e  i n t e r im  measures. The absence a t  t h i s  s t a g e  of any cha l lenge  t o  
t h e  Cour t ' s  j u r i s d i c t i o n  i s  r e l evan t  i n  t h i s  context .  

Ihe avoidance of i r r e p a r a b l e  damage should not  be a cond i t i on  f o r  
t h e  s t i p u l a t i o n  of i n t e r im  measures. Nei ther  A r t i c l e  41 of t h e  S t a t u t e  
of t h e  Court nor A r t i c l e  73 of t h e  Rules of Court con ta in  any re ference  
t o  " i r r e p a r a b l e  damage". The Cour t ' s  d i s c r e t i o n a r y  powers should not  be 
l imi t ed  i n  such a manner. 

I n  t he  present  case  guidance may be found i n  t h e  United Nations 
Convention on t h e  Law of t h e  Sea of 10  December 1982, e s p e c i a l l y  i n  
Pa r t  V on the  Exclusive Economic Zone and i n  P a r t  V I  on t h e  Continental  
She l f .  Both t h e  Government of Guinea-Bissau and t h e  Government of 
Senegal have signed and r a t i f i e d  t h i s  Convention. 

A r t i c l e  74, paragraph 1, of t h e  1982 Convention, dea l ing  wi th  t h e  
d e l i m i t a t i o n  of t he  exc:lusive economic zone between neighbouring c o a s t a l  
S t a t e s  ~ r o v i d e s  t h a t  t h e  d e l i m i t a t i o n  of t h e  zone " s h a l l  be e f f e c t e d  bv ., 
agreement". I d e n t i c a l  p rov i s ions  a r e  found i n  A r t i c l e  83  of t h e  
Convention on t h e  d e l i m i t a t i o n  of t he  c o n t i n e n t a l  s h e l f .  The Convention 
has not  y e t  en tered  i n t o  f o r c e .  

But these  a r t i c l e s  g ive  express ion  t o  governing p r i n c i p l e s  of 
i n t e r n a t i o n a l  law i n  t h i s  f i e l d .  They e n t a i l  t h a t  c o a s t a l  S t a t e s  should 
conclude agreements, where necessary , concerning the  al lowable c a t c h  of 
f i s h s t o c k s ,  t h e  d i s t r i b u t i o n  of t h i s  ca t ch  between t h e  S t a t e s  concerned, 
t he  i ssuance  of f i s h e r i . e s  l i c e n s e s ,  the  c h a r a c t e r  and modes of f i s h i n g  
gea r ,  t h e  p r o t e c t i o n  of spawning grounds, t h e  maintenance of t h e  
necessary con tac t s  between t h e  r e l evan t  n a t i o n a l  f i s h e r i e s  a u t h o r i t i e s  
t oge the r  wi th  o t h e r  mea.ns f o r  t h e  r a t i o n a l  and peacefu l  e x p l o i t a t i o n  of 
t hese  v i t a l  resources of t h e  oceans. 



Separa te  Opinion of Judge Shahabuddeen 

I n  h i s  s epa ra t e  opinion,  it appears  t o  Judge Shahabuddeen t h a t  
Guinea-Bissau has been contending f o r  a  more l i b e r a l  view than  t h a t  
adopted by t h e  Court of t h e  kind of l i n k  which should e x i s t  between 
r i g h t s  sought t o  be preserved by p rov i s iona l  measures and r i g h t s  sought 
t o  be ad judica ted  i n  t h e  case .  But, i n  his view, such a n  approach i s  
l i m i t e d  by the  r e f l e c t i o n  t h a t  t he  s i t u a t i o n  c rea t ed  by an  i n d i c a t i o n  of 
p rov i s iona l  measures should be c o n s i s t e n t  wi th  t h e  e f f e c t  of a  poss ib l e  
d e c i s i o n  i n  t he  main case  i n  favour  of the  S t a t e  applying f o r  such 
measures. I n  t h i s  case ,  i f  Guinea-Bissau were t o  succeed i n  obta in ing  a 
d e c l a r a t i o n  t h a t  t he  award was i n e x i s t e n t  o r  i n v a l i d ,  the  o r i g i n a l  
d i s p u t e  would be reopened and each pa r ty  would be a t  l i b e r t y  t o  a c t  
w i th in  t h e  l i m i t s  allowed by i n t e r n a t i o n a l  1a.w. This  l i b e r t y  of a c t i o n ,  
r e s u l t i n g  from such a  dec i s ion  i n  Guinea-Bissau's favour ,  would be 
a c t u a l l y  i n c o n s i s t e n t  wi th  t h e  s i t u a t i o n  c r e a t e d  by an  i n d i c a t i o n  of 
p rov i s iona l  measures r e s t r a i n i n g  both p a r t i e s  from car ry ing  out  any 
a c t i v i t i e s ,  i n s t ead  of being c o n s i s t e n t  wi th  it as i n  t h e  normal case .  
Consequently, Judge Shahabuddeen does not  cons ider  t h a t  t he  approach 
suggested by Guinea-Bissau could lead  t o  a  d e c i s i o n  d i f f e r e n t  from t h a t  
reached by t h e  Court. 

Dissent ing  Opinion of Judge ad hoc Thier ry  

In h i s  d i s s e n t i n g  opinion,  Judge Thier ry  g ives  t he  reasons which 
have un fo r tuna te ly  prevented him from a s s o c i a t i n g  himself wi th  t h e  
Cour t ' s  dec i s ion .  Indeed, he t akes  t h e  view t h a t :  

1. The i n c i d e n t s  s e t  f o r t h  i n  t h e  Order were such as t o  r equ i r e  t h e  
i n d i c a t i o n  of p rov i s iona l  measures which ought, f o r  that reason,  t o  
have been ind ica t ed  i n  accordance with A r t i c l e  41 of t h e  S t a t u t e  and 
A r t i c l e  75, paragraph 2, of t he  Rules of Court. 

2.  There was, i n  t h i s  case ,  no l e g a l  impediment t o  t h e  exe rc i se ,  by t h e  
Court, of i t s  power t o  i n d i c a t e  p rov i s iona l  measures, s i n c e  the  
f ind ing  t h a t  i t  i s  c a l l e d  upon t o  reach wi th  regard t o  t h e  mer i t s  
( i . e . ,  on t h e  v a l i d i t y  of t he  A r b i t r a l  Award of 31 Ju ly  1989) i s  bound W 
t o  a f f e c t  t he  r i g h t s  of t h e  P a r t i e s  i n  t h e  d isputed  maritime a rea .  

3. The Court ought t o  have enjoined the  P a r t i e s  t o  nego t i a t e  on the  b a s i s  
of t h e  assurances  g iven  by Senegal i n  t h a t  regard,  i n  o rde r  t o  
f o r e s t a l l  any aggrava t ion  of the  d i spu te  f o r  the  time being. 




