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In the case concerning the determinatibn of the maritime boundary 
I 

between 

the aepublic of Guinea-Bissau, 

represented by 1 
as Agent, I 
His Excellency Mx. F i d é l i s  Cabral de 

Culture and Sports 

Hia Excellency Mr. P i o  Correia, ~ e c r e t k r ~  of State for Transport, 
l 

Almada, Minister of Education, 

His Excellency Mr. Boubacar Touré, ~mbassador of Guinea-Bissau to 
BeLgium, the European Economic ~ommunity and Swltzerland, 

l 
Mr, Joao Aurigema Cruz Pinto, Judge ac the Supreme Court, 

Lieutenant-Commandes Feliciano Gomes, Ohief of the Navy General 
Staff, 

H r s .  Wonique Chernillf er-Gendreau, ~rofissor a t  the University of 
Paris  VII, 

Mr. Mirio Zopes, Head of the Office of 
of S t a t e ,  

Br. Miguel ~ a l v g o  Te les ,  advocate, l 

the President of the Council 

Mri Antonio Duirte Silva, former ~ssis/ant at the Ficulty o f  Liws of 
Lisbon, former Professor at the School of Law of Guinea-Bissau, 

l 
as Counsel, l 
Pls. Maurice Baussart, geophysicfst, 1 
Mr. André de Çae, geophysiclst, l 



the Rep+lic of Senegal 

represented by: 

Ais Excellency Mr. Doudou Thiam, Advocate at the Court of Appeal, 
former President of the Bar Council, member of the International 
Law CommlssLon, 

as Agent, 

Mr. Birame Ndiaye, Professor of Law, 

Mr. Ousmane Tanor Dien, diplornatic adviser to the Preaident of the 
Republic of Senegal, 

Mr. Tafsir Malick Ndiage, Professor of Law, 

Mr. Daniel Bardonnet, Professor at the University of Law, Economics 
and Social Sciences of Paris, Associate of the Institute o f  
International Law, 

Plr. Lucius Caflisch, Professor a t  the Graduate Institute of 
International Studies  of Geneva, Member of  the Institute of 
International Law, 

Mr. Paul De Visscher, Professor Emeritus of the Faculty of Law of 
the CathoLic University of Louvain, Wember of the Institute of 
International Law, 

Mr. Ibou Diaite, Professor at the Faculty of Legal and Economic 
Sciences of Dakar, 

as Counsel, 

Mr. Samba Diouf, geologist, 

Mr. André Roubertou, hydrographer, 

Mss. Isabella Niang, Assistant Professor  at the Faculty of Sciences 
of Dakar, 

Mr. Amadou Tahirou Dkaw, Assistant Professor at the Faculty of 
Sciences of Dakar, 

as Experts, 



THE TRIBüNAL, composed as above, 

 ives the followin~ Award: I 

1 On 12 March 1985 at Dakar the Goverbenta of the Bepublic of  

Senegal and the Republic of Guinea-Bissau signea an Arbitration Agreement 

reading as follows: 

"The Governent of the Republic of Senegal and the 
Goverment of the Repubiic of Guinea-Bissau, 

Recognizing that they have been unable t o  settfe by means 
of diplornatic negotiation the dispute relating to the 
determination of their maritime boundav, 

Desirous, in view of their f~kendly relations, to reach a 
settlement of that dispute as soon as possible and, to that end, 
having decided to resort to arbitratlon, 

l 

Have agreed as follows: 

Article 1 ; 

1. The Arbitration Tribunal (hereinafter called "the 
Tribunal") shall consist of three-membérs designated in the 
following marner: 1 

Rach Party shall appolnt one arbitrator of its choice; 

The third arbitrator,  whe shall function as President of 
the Tribunal, shall be appointed by mutual agreement of the two 
Parties or, in the absence of such agreement, by agreement of 
the two arbitrators after consultation with the two Parties. 

2. The three members of the Tribunal must be  national,^ of 
third States. 

The arbitrators shall be designate'd within 60 days from the 
signature of the present Arbitration Agreement. 

3. In the event that the President or another member of the 
Tribunal should cease to a c t ,  the vacan'cy shall be f i l l e d  by a 
new member designated by the ~overnment'  which appointed the 
rnember to be replaced, in the case o f  the two arbftrators 
designated respectively by the two Governments, or, in the case 
of the President, by repeating the proceduse set forth in 
paragsaph 1 above, I 



Article 2 

The Tribunal is requested to decide in accordance with the 
noms of international law on the following questions: 

1. Does the Agreement conclvded by an exchange of letters 
on 26 April 1960, and which relates to the maritime boundary, 
have the force of law in the relations between the Republic of 
Guinea-Bissau and the Republic of Senegal? 

2. In the event of a negative answer to the I i r s l  question, 
what i s  the course of the line delimiting the maritime 
territories appertaining to the Republic of Guinea-Bissau and 
the Republic of Senegal respectively? 

Article 3 

The seat  of the Tribunal shall be at Geneva (Switzerland). 

Article 4 

1. The Tribunal shall take its decisions only in its full 
composition. 

2. The decisions o f  the Tribunal re lat ing  tu al1 questions 
of substance or procedure, including al1 questions relating t o  
the jurisdfction of the Tribunal and the interpretation of the 
Agreement, shall be taken by a majority of its membess. 

Article 5 

1. Each of the Parties shall, within.30 days from the 
signature of the present Agreement, designate for the purposes 
of the arbitration an agent and one or more co-agents, and shall 
comrnunicate the names and addresses of their respective agents 
to the other Party and to the Tribunal. 

2. The Tribunal, as soon as it is constituled, shall 
appoint a Registrar a f t e r  consulting the two Agents. 

Article 6 

1. The proceedings before the Tribunal shall be 
adversarial. It shall consist of two phases: a written phase 
and an oral phase. 



2. The wrftten phase shall comprise: 

(a) A Mernorial to be submitted by the Republic of 
Guinea-Bissau not latex than four months after the 
setting-up of the Triburial; 

A Counter-Mernosial to be submitted by the Republic 
of Senegal, not latex than four months after the 
filing of the Pîemorial by the Republic o f  
Gufnea-Bissau; 

(C) A Reply, to be submftted by the Republic of  
Guinea-Bissau not later than two months after the 
ffling of the Counter-Mernorial by the Republic of . 
Senegal; 

(d) A Bejofnder to be submit'ted by the Republit: of 
Senegal not later than two months after the filing 
of the Reply by the Republic of Guinea-Bissau. 

3. The Tribunal may extend the above time-lirnits at the 
request of eieher of the Parties. 

Article 7 
1 

1. The wrltten and oral pleadings shall be in the French 
and/or the Portugvese language; the decisions of the Tribunal 
shall be formulated In those two languages, 

2. The Tribunal shall, so far  as necessary, arrange for 
translations and interpretations and shall be empowered to 
recruit çecretariat Staff, t o  appoint experts, and to take al1 
measures relating to premises and to the purchase or rental of 
epuipment. 

A r t i c l e  8 ' 

The general expenses of the arbitxation shall be settled by 
the Tribunal and borne in equal shares by the two Governments; 
each Government, however, shall bear its a m  expenses involved 
in or for the preparation and presentation of i ts  arguments. 

Article 9 , 

1. Upon cornpletion of the proceedings before it, the 
Tribunal shall Inform the two Govenvnenta o f  its decision 
regarding the questions s e t  forth in,Article 2 of the presens 
Agreement. 

2. That decision shall Incluée <he drawing of the boundary 
lfne on a map, To that end, the Tribunal shall be ernpowered to 
appoint one or mare technical experts to assist it in the 
preparation of such map. 



3. The Award shall state  in full the reasons on which it is 
based. 

4. The two Governments shall decfde whether or not to 
publish the  Award and/or the documents of the written or ara1 
proceedings. 

Article 10 

1. The Arbitral Award shall be signed by the President of 
the Tribunal and by the Registrar. The latter shall hand t a  the 
Agents of the two Parties a certified copy in the two Ianguages. 

2 .  The Award shall be final and binding upon the two States 
which shall be under a duty to take a l1  necessary steps fot its 
implementation. 

3. The original text of the Award shall be deposi ted in the 
archives of the United Nations and of the International Court a f  
Justice. 

Article 11 

1. No ac t iv i ty  of the  Part ies  during the course of the 
proceedings may be deened to prejudge their sovereignty over the 
area the subject of the Arbitration Agreement. 

2. The Tribunal shall have the power to order, a t  the 
request of one of the Parties and if the circumstances 80 

require, any provisional measures to be taken t o  safeguard the 
rights of the  Parties. 

Article 22 

The present Agreement shall enter into force on the date of 
its signature. 

In witness whereof, the undersigned, duly authorized by 
their respective Eovements,  have signed the present agreement. 

Done in duplicate a t  Dakar, on 12 March 1985, in the French 
and Portuguese languages, both t e x t s  befng equally authentic." 



2. Pursuant to Article 1 of the Arbitration Agreement, 

Mr, Mohammed Bedjaoui was appointed a member of the Tribunal by 

Guinea-Bissau and Mr. André Gros by Senegal, both within the specified 

tirne-Ifmit of 60 days. Pursuant to the sa,me Article of the Arbitration 

Agreement, Guinea-Bissau and Senegal appo'nted by mutual agreement 

Mr. Julio A. Barberis as.third arbitrator and President of the Tribunal 

after one year had elapsed. 

3 .  As soon as it was established, on 16 June 1986, the Tribunal, after 

consulting the Agents of the Parties, appojnted Mr. Etienne Grisel as its 

Registrar, pursuant to Article 5, paragraph 2, of the Arbitration 

Agreement. Mr. Etienne Grisel having subseguently resigned, the Tribunal 

on 6 September 1988, a f t e r  consulting the Agents of the Parties, appointed 

Mr. Santiago Torres Bernardez as Registrar, of the Tribunal. 

4. Pursuant to Art ic le  5, paragraph 1, of the Arbftration Agreement, 

the Government of Guinea-Bissau designate$ as agent Nis Excellency 

Mr. Fidélis Cabral de Almada and the Government of Senegal, His Excellency 

Mr. Doudou Thiam. I 

5. Geneva having been designated by Article 3 of the Arbitration 

Agreement as the seat of the Tribunal, an Agreement relating to the 

status, privileges and irnmunitfes of the Tribunal in Svitzerland vas 

concluded by the Parties with the host S t a t e .  This Agreement took the 

form of an exchange of Notes between the Federal Deparsment of Foreign 



Affairs of Switzerland and the Embassy of the Bepublic of Senegal a t  Bern 

and the Embassy of the Republic of Guinea-Bissau at Brussels. 

6. The inaugural meeting was heLd on 6 June 1986 in the presence of 

the Parties at the International Conference Centre at Geneva. 

7. On 14 Narch 1988, the Tribunal held a special meeting in the 

Alabama Room in the Town KaIl of Geneva where, in the course of a 

ceremony, the members of the Tribunal and the delegations of the Parties 

were received éy the Council of State of the Republic and Canton of Geneva 

8. The meetings o f  the Tribunal were held at f irs t  in prernises placed 

at ita disposal by the Swiss authorities at the International Conference 

Centre at Geneva and at Villa Lullin at: Genthod (Geneva), and aubsequently 

in premises arranged for by the Tribunal itself, in particular at the 

headquarters of the International Labour Organisation. 

9. Hith regard to the procedure, the Tribunal agreed to draw 

inspiration as fax as possible from the r u l e s  of procedure of the 

International Court o f  Justice and t o  adopt supplementary procedural 

decisiona a s  necessary. 

10. The Mernorial of Guinea-Bissau was filed on 6 October 1988 and the 

Counter-Mernorial of Senegal on 6 Februasy 1987, within the time-lfmits set 

by the provisions of Article 6, paragraph 2, subparagraphs and of 

the Arbitration Agreement of 12 March 1985. At the request of the Parties 



the Tribunal agreeà to extend the time-limit specified in Article 6, 

paragraph 2, subparagraphs and of the ArbitraLion Agreement for 

the Reply by Guinea-Bissau and the Rejoinder by Senegal. Gulnea-Bissau 

fIled its Reply on 6 June 1987 and Senegal its Rejoinder on 

6 Oceober 19&7, i.e., within the Lime-limits as extended by the Tribunal. 

11. The case being thus ready f o r  hearing, the Tribunal, after 

consulting the Agents of the Parties, fixed 14 Plarch 1988 for the opening 

of the oral proceedings. It was agreed th&t the representatives of 

Guinea-Bissau would speak first. 

12. In the course of 16 private meetings held at the-Villa Lullin at 

Genthod (Geneva) on 14, 15, 16, 21, 22, 23, 26 and 29 March 1988, the 

Tribunal heard, for Gufnea-Bissau, their ~icellencies Mr . Cabral de Almada 

and Mr. Pio Çorreia, Lieutenant-Commander Gomes, Mr. Lopes, 

Mrs. Chemillier-Gendreau, and Mr. Galflo Teles ,  Mr. Duarte Silva, 

Mr, Baussart and Mr. de Cae and, for senegil, H i s  Excellency H r .  Thiam, 

Mr. De Visscher, Mr. Bardonnet, Mr. Caflfsch, Mr. Diaïte, Mr. Roubertou, 

Plr. Diouf and Mrs. Niang, 

13. Guinea-Bissau called MT. Grandin as expert. Mr, Grandin made a 

statement and replfed to the que~tiona put to him by coionsel for 

Guinea-Bissau. Senegal d id  not cal1 any experts other than those forming 

part of its delegation. Neither of the Parties called any witnesses. 



14. Availing itself of the powers vested in it by Article 9, 

paragraph 2, of the Arbitration Agreement, the Tribunal, after consulting 

the Agents of the Parties, designated Commander Peter Bryan Beazley as 

technical expert of the Tribunal.  

1 5 .  In the written phase o f  the proceedings, the following 

i submissionswerepresentedby t h e p a r t i e s .  

On behalf of Guinea-Bissau, in  the Mernorial: 

"May it please the Tribunal to decide that: 

- The rules on the succession of Statea in respect of treaties 
(Arts. 11, 13 and 14 of the Vienna Convention of 
23 August 1978 on Succession of States in respect of 
Treatfes) do not permit Senegal to invoke against 
Guinea-Bissau the exchange of letters effecéed on 
26 A p r i l  1960 between France and Portugal, which in any case 
is absolutely nul1 and vojd and non-existent; 

- The maritime delimitation between Senegal and Guinea-Bissau 
hss thus never been determined; 

- The delimitation of the territorial seas o f  the two Statea 
shall be made by application of Article 15 of the Convention 
on the Law of the Sea of 10 Pecember 1982 in accordance with 
an equidistance line (azimuth 247") from the baselines of the 
two States; 

- For the delimitation of the continental shelves and exclusive 
economic zones, since consideration of a l 1  the relevant 
circwnstances and enguiry into suitable methods t o  reach an 
equitable solution produces çimilar results lying between 
azimuths 264" and 270°, the maritime delimitation between the 
two States should be fixed between these two lines." 

The submissions presented in the Reply by Gulnea-Biasau reiterate 

those of the Mernorial reproduced abave, except that in the first paragraph 



the word "concluded" replaces the word "efiected" t o  describe the exchange 

of letters of 16 A p r i l  1960 and that the adverb "absolutely" no longer 

qualifies the wora wnull" in the Reply. , 

On behalf of Senenal in the ~ounter-~ernorial: 

"May it please the Tribunal: 

To reject the subrnissions of thelRepublic of Gulnea-Bissau; 

To declase and adjudge: 

That by the exchange of letters of 26 April 1960 'on the 
subject of the maritime boundary between the Bepublic of Senegal 
and the Portugiiese province of Guinea', France and Portugal, in 
the f u l l  exercise of  their sovereignty and in conformity with 
the principles governing the validity of international treaties 
and agreements, have carried out the delimitation of a maritime 
boundary ; 

That this Agreement, confirmed by the subsequent conduct of 
the contraçting Parties as well a s  bg the conduct of the 
sovereign States which succeeded to them, has the force o f  law 
in the relations between the Republic of Guinea-Bissau and the 
Bepublic o f  Senegal." l 

The submissions in the Rejoinder by Senegal reiterated those set 

farth in the Counter-Mernorial and reproducéd above, except for the 

insertion in the last paragraph of the words "and supplemented" between 

the word flconfirmed" and the sorda "by the subsequent conduct". 

16. In the course of the ara1 proceedlngs, the following submissions 

were presented by the Parties. 

On behalf of Guinea-Bissau at the hearing of 26 March 1988, 

(afternoon) : I 

i 

"May it  please the Tribunal to decide that: 

(1) Senegal is not entitled to irivoke against the Republic 
of Guinea-Bissau the exchange of letters of 26 AprIl 1960 
between France and Portugal. I 



The non-opposability of tkat exchange results from: 

- 8 correct interpretation of the rulea of uti ~ossidetis iuris, 
which concern solely land frontiers and do not extend to 
maritime delimitationç; 

- the non-publication of the Agreement in Portugal and in Guinea; 

- the right of peoples to self-determination and the process of 
liberation of the people of Guinea-Bissau, which had already 
begun on the date of the Franco-Portuguese Agreement; 

- the principle of permanent sovereignty of every people and 
every State over I t s  natural wealth and resources, which finds 
fts expression today In Article 13 of  the Viema Convention on 
Succesion of States of 23 August 1978; 

The Franco-Portuguese exchange of letters is in addition 
absolutely void by reason of violation of the principles of 
tus copens and i s  void by reason o f  non-conformity wfth the 
fundamental norm o f  contemporary law In the matter of maritime 
delimitation and $y reason of manifest violation of rules of 
interna1 law of fundamental importance concerning cornpetence to 
conclude treaties. I t  is a l s o  [ l e g a l l y l  non-existent. 

Thus, the Agreement concluded by exchange of letters of 
26 April 1960 does not have the force of law in the relations 
between the Republic of Guinea-Bissau and the Republic of 
Senegal and no maritime delimitation has been ef fected  between 
them. 

(2) The delimitation of the territorial waters between the 
two States should be made by application of Article 15 of the 
Convention on the Law of the Çea of 10 Decemher 1982 on a line 
of equidistance from the baselines o f  the two States  running in 
the direction of azirnuth 247".  

For the d e l i m i t a t i o n  o f  the continental çhelves and the  
exclusive economic zones, since consideration of all the 
relevant circumstances and enquiry l n t o  appropriate methods t o  
reach an equitable s o l u t i o n  produces r e s u l t s  situated between 
the directions of azimuths 264- and 279", it 1s between these 
tvo lines that the maritime delimitation between the two States 
should be f i x e d . "  



On behalf of Sene~al, at the hearing of 29 March 1988 (afternoon): 

"May it please the.Tribuna1: 

To re j  ect  the submissions of the : ~overnment of the Republic 
of Guinea-Bissau: 

To declare and adjudge, 

That by the exchange of letters of 26 kpril 1960 'on the 
subject of the maritime boundary between the Republic of Senegal 
and the Portuguese province of Guinea', France and Portugal, in 
the full exercise of their sovereignty and in conformity with 
the principles governing the validity of international treaties 
and agreements, have carried aut the delimitation of a maritime 
boundary ; 

That this Agreement, confirmed and supplemented by the 
subseguent conduct of the contracting Parties as well as by the 
conduct o f  the sovereign States which,succeeded to them, has the 
force of law in the relations between the Republic o f  Senegal 
and the Republic of Guinea-Bissau; 

That whatever reply be given by the Tribunal to the 
question set out in Article 2, paragraph 1, of the Arbitration 
Agreement, and for the reasans stated by the Republic o f  
Senegal, the maritime boundary between the Republic of Senegal 
and the Republic of Guinea-Bissau is constituted by the line 
drawn on azimutk 240" from the lighthouse at Cape Roxo and by 
its prolongation in a straight line raised to the superjacent 
water-column. 

That the terminal point is sltuated at the intersection of 
that same l i n e  on azimuth 240' and the 200-nautical-mile limit." 

17. By an Order of the Tribunal of 18,January 1989 the Parties were 

fnvited to submit by 1 April 1989 a aupplernentary note on any information 

that mighe have corne to their knowledge or which they had been able to 

obtain relatfng ta actual or potential resousces in the matter of 

fisheries and hydrocarbons of the disputed zone, and their geographical 



location. In response to that reqdest ,  Senegal and Guinea-Bissau filed 

within the specified time-limit notes concerning the information in 

question. 

18. The dispute submltted to the Tribunal pursuant to the Arbitratfon 

Agreement of 12 Narch 1989 reproduced in paragraph 1 above ia a dispute of 

a legal nature between the Republic of Senegal and the Republfc of 

Guinea-Blssau, i . e . ,  between two adjacent States which occupy that part of ' 

West Afrlca which lies on the shores of the Atlantic Ocean between 

Mauritania to the north of Senegal and Euinea t o  the south of 

Guinea-Bissau, except of course for the part that belongs to  Gambia, which 

is an enclave in Senegal and also has an Atlantic coastline. As such, 

this diapute could only have emerged after the accession t o  full 

sovereignty and independence at the international level of whichever 

non-autonomous territory was the l a s t  to be decolonized. This $s admitted 

both by the Republic of Senegaf and by the Republic of Guinea-Bissau. 



However, the view of each of those tuo'States as to the meaning and scope 

to be attributed to certain agreements and actions on the part of their 

respective predecessor States has played a very Important role in the 

o r i g i n  of the dispute, 

19. Senegal, a French overseas territdry since 1946, became on 

25 Novernber 1958, by a decision o f  the Senegalese Territorial Assembly, an 

autonomous State within the Communauté then instituted by the French 

Constitution, an option which had been previously accepted on 28 September 

of the same yeas by a referendum of the Senegalese people. In 

January 1959, Senegal formed, still within the Communauté, with French 

Sudan the Federation of Mali. That Federation became independent on 

4 April 1960 and acceded to full sovereignty on 20 June 1960. The 

Federation of Mali was subsequently dissolGed and Senegal became on 

20 August 1960, under the name of the Republlc of Senegal, an independent 

and sovereign State separate and distinct from that of the Qepublic of 

Mali (the former French Sudan). The 12epubiic of Senegal was admitted to 

the United Nations on 28 September 1960. As for Gulnea-Bissau, its 

independence was proclaimed on 24 September 1973 by the National People's 

Assembly, having been until then under Portuguese administration. The 

independence of  Guinea-Bissau has been the outcome of a long strvggle for 

national liberation, at first of a politfcal nature and later, from 

early 1963 onwards, by the military action lof the African Party for the 

Independence of Guinea and Cape Yerde (PBIE'C) against Portugal, which at 
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that time was under the régime of Dr. Anehnio de Oliveira Salazar. Under 

a Treaty concluded at Algiers  on 26 August 1974, Portugal recognized 

Guinea-Bissau as an independent and sovereign S t a t e .  The admission of 

Guinea-Bissau to the United Nations took place on 17 December 1974. 

20. Prior to the events which led to the international sovereignty 

and independence of the Republic o f  Senegal and the Republic of 

Guinea-Bissau, France and Portugal had concluded certain agreements on the 

delimitation of their respective possessions in West Africa,  Thus, by a 

convention signed in Paris on 12 May 1886, Portugal and France established 

a delimitation between Portuguese Guinea (the present Republic of 

Guinea-Bissau) on the one s i d e  and the French Colonies of Senegal (the 

present Republic of Senegal) to the north and Guinea (the present Bepublic 

of Guinea) to the soueh and east, on the other, by virtue of which the 

land frontier between Guiaea Bissau and Senegal reached the Atlantic Ocean 

at Cape Boxo. It should also be noted that the convention apecified that 

the following should belong to Portugal: 

"al1 the islands comprised between the meridian of Cape Roxo, 
the Coast and a southern limit forrned bg a line which shall 
follow the thalweg of the Cajet River and continue in a 
south-westerly direction across the Pilots channel to reach 
10" 40' north latitude with which it shall merge as far as the 
meridian of Cape Roxo". 



It is not disputed by the Parties eo the present dispute that the 

delimitation effected by that Franco-Portuguese Convention of 1886 defines 

the land frontier between the Republic of Senegal and the Republie of 

Guinea-Bissau. The tuo Parties are also iri agreement that the 

Franco-Portuguese Convention of 1886 does nol define the maritime boimdary 

between the Republic of Senegal and the Reppblfc of Guinea-Bissau. 

21. But while the Parties to the present dispute are agreed on the 

meaning and scope of the Franco-Portuguese Convention of 1886, that is far 

from being the case as regards the Agreement concluded by an exchange a f  

letters on 26 April 1960 between France and Portugal for the purpose of 

deffning the maritime boundary between the Republic of Senegal (at that 

time an autonomous State vithin the Communauté) and the Portuguese 

territory of Guinea. A Portuguese Decree of 26 February 1958 which 

empowered the Minister for Overseas Affa irs  to sign a contract granting a 

concession to the Esso Company gave rfse to objections on the part of  

France. There followed negotlations a t  Lisbon fram 8 ta 10 September 1959 

for the purpose of arriving at an agreed delimitation o f  the territorial 

sea, the contiguous zones and the continental shelf. On 10 Septembes 1959 

the negotiators establlshed "recommendations" which w e r e  submitted to the 

two Governrnents. The f i r s t  of these "recommendations" is the source of 

the content of the Agreement of 26 April  1950. mat Agreement was 

published in the Off i c ia l  Journal in Prance'as well as in those of the 



Communauté and of the Federation of  Mali, but not in the Official Journal 

of Portugal or that of its Province of Guinea, nor was it registered with 

the Secretarfat of the United nations efther by France or by Portugal. 

22. The Republic of Guinea-Bissau considers that the 

Franco-Portuguese exchange o f  le t ters  mentioned above is void and l egal ly  

non-existent, and tbat, In any case, I t  is not opposable to  it, kccording 

to the Bepublic of Senegal, on the other band, the Franco-Portuguese 

Agreement of 26 April 1960 has the force of law in  the relation8 between 

it and the Republic of Guinea-Bissau with regard to tkeir maritime 

boundaxy. I t  follows that, for  the Republic of Guinea-Bissau, there la no 

maritime delimitation between i t  and the Republic of Senegal BO that such 

a delimitation will have to be effected ex novo, whereas for the Republie 

of Senegal a maritime delimitation already exists, corresponding to that 

resulting from the Franco-Portuguese Agreement of 26 April 1960, These 

divergent positions of  the Parties explafn why Article 2 of the 

Arbitration Agreement of 12 March 1985 requests the Tribunal to reply, in 

the f i r a t  place, to the question whether the Agreement of 26 April 1960 

ha8 the force of law in the relations between the Republic of Senegal and 

the Republic o f  Gulnea-Bissau, and requests also the Tribunal, in  the 

evenr. of a negative answer to that question, to say what is the course of 



the line delimiting the maritime territories appertaining to the Republic 

of Senegal and the Republie of Guinea-Bissau respectively. 

23. The Bepuhllc of Guinea-Bissau cont,ends that when, in 

September 1977, negotiations between the Palrties were, on its  initiative, 

begun for the purpose of settling the questlion of the determination of the 

maritime boundary between them, Guinea-Bissau was not even awsre nf the 

existence of the Franco-Portugueae exchangej of letters of 26 April 1960, 

and it vas only from 1978 on that the RepubPic of Senegal invoked it  in 

the course of the negotiations. Senegal asserts that it had always been 

aware of the Franco-Portuguese negotiationsl which culminated in the 

Agreement of 26 April 1960, since the French delegation included a 

Senegalese member, that it has constantly relied on the 240° maritime 

boundary defined by the 1960 Agreement, and,that Guinea-Bissau haa a l so  

respected the Agreement, that for many yeari it has not protested against 

it and that the proclamation of independence 05 Guinea-Bissau, in its 

reference to the boundaries of the territorjal waters, tacitly recognized 
I 

the 240" limit. 

24. It should also be mentioned here that the disagreement between 

the Parties to the present dispute xegarding the Franco-Portuguese l 
exchange of letters of 26 April 1960 does not concern only the period 

after the independence of Guinea-Bissau or the period after  the 

commencement of the negotiations in 1977 mencfoned above. The 

l 



disagreement extends also to the question of the application of the 

1960 Agreement before those dates. For example, Guinea-Bissau maintains 

that when in 1963 the Portugvese authoritkes authorized the exploration 

for hydrocarbons in the area, they did so without any regard for a 

maritime boundary, thus proving that they considered such a boundary as 

non-existent. Senegal on the other hand emphasizes that the 

1960 Agreement has been applied by a l 1  those concerned and that, despite 

the incidents that took place in and after 1963 between it and Portugal, 

the latter country never disputed the Agreement, and observed it. Senegal 

maintains that there vas a mistake in a reply given by its administration 

to the Italian Embassy, which was corrected a month lates, and asserts 

that it ha$ always exercised Its State jurisdiction in the area (granting 

of fishing licences or permits f o r  the explorati~n or exploitation of 

hydrocarbons, protests against violations, etc.) in reliance on the 

maritime boundary established by the Franco-Portuguese Agreement of 1960. 

25 .  A number of other events msrked the genesis of the dispute: some 

incidents occurred at sea, in particular in 1977, in 1978 and again In 

1984, when Senegal authorized the construction of drilling platforms in 

the disputed zone, which prompted a protest on the part of the Government 

of the Republic of Guinea-Bissau. Moreover, in 1985 a lav enacted by the 



Bepublic of Guinea-Bissau concerning a new sgstem of straight baselines 

for that country gave rise to a psotest by Senegal lodged with the 

Secretary-General of the United Nations. 

26, These events did not however p r e v p  the continuation of the 

negotiations between the Parties that had begun in 1977; as from 1982, 

those negotiations dealt essentially with the conclusion of an Brbitration 

Agreement, On 12 March 1985, that hrbitration Agreement was concluded 

and, by 3 April 1986, the three arbitrators had been selected. 

2 7 .  The s o l e  object of the dispute submitted by the Parties t o  the 

Tribunal accordingly relates to the determtnation of the maritime boundary 

between the Republic of Senegal and the Republic of Guinea-Bissau, a 

question whlch they have mot been able to settle by means of nepotiation, 

The case is one of a delimitation between adjacent maritime territories 

which concerns sea areas situated in the Atlantic Ocean off the coasts of 

Senegal and Guinea-Bissau. In their writtyn documents as well as in the 

pleadinga, the Parties have not failed to drav the Tribunal's attention to 

a whole series of geographical, geological and morphological data selating 

to the area concerned by the delimitation as well as to their coas ts ,  in 

order to enlighten the Tribunal in i t s  tas$. A t  the present stage of the 

discussion, the Tribunal sees na need to  give a p r e c f s e  definition of  the 

area in which the delimitation of the maritime boundary is to be effected, 



or to Say what, in the Tribunal's view, wovld be the effect o f  the various 

spec ia l  features, geographfcal in particular, on the legal position. 

28.  Guinea-Bissau, the Coast of which is considerably broken up by 

the estuaries of walerways, and off which lie the Islands o f  the Bl jagbs  

Archipelago, stretches from the boundary of Guinea-Bissau with Guinea to 

Cape Roxo. Senegal lies to the north of Guinea-Bissau, and lts coasts 

extend first from Cape Boxo to the frontler with the aouth of the Gambia, 

then from the frontier with the north o f  the Gambfa to the boundary with 

Mauritania. According to Senegal, the ~ranco-~orkguese Agreement of 1960 

has the farce of law between the Parties, and the maritime boundary Is 

accordingly constituted by a line drawn at azimuth 240° fsom the 

lighthouse of Cape Rexo and by its prolongation in a straight line 

seaward. In the siew of Guinea-Bissau, on the other hand, the 

delimitation of the territorial waters between the t w o  cauntries should 

follow the course o f  an eguidkstance line corresponding t o  azimuth 247" 

from the baseline of  the t w o  S ta tes ;  and the further line relating to the 

delimitation of the continental shelf and the exclusive economic zones 

would lie between azimuths 264' and 270°,  the latter corresponding t o  a 

pasalLe1 of latitude. 
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are, respectively, the successor States of France and Portugal. Although 

Guinea-Bissau declared tabula rasa as regards the application of treaties 

concluded by Portugal, the two Parties have recognized the principle of 

the African ut1 ~ossidetis proclaimeci by the Organization of Aftican 

Unity, and they have reiterated it expressly in the present arbitration. 

In addition, from the conduct of the Republic of Guinea-Bissau and 

the Republkc of Senegal in the present arbitratfon, it can be inferred 

that they are acting as the successors of Portugal and France 

respectively, i.e., as States which, by the operation of  the succession of 

States, have replaced Portugal and France in the responsibility for the 

international relations o f  the territories of Guinea-Bissau and Senegal 

respectively. The very fact of  invoking before the Tribunal gsounds of  

non-existence or nullity of the 1960 Agreement, or to claim before it 

entitlement to rights derived from that Agreement, implies acknowledgement 

of the status of suc'cessor of one of the States which concluded that 

Agreement. 

32. The two countries admit that they are the successors of  the 

States which cancluded the 1960 Agreement, but their views diverge 

regardhg the rules  governlng succession between States. Thus, while 

Senegal asserts that succession operates for the 1960 Agreement, 

Guinea-Bissau mafntains the contrary. 
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35. Guinea-Bissau has stated the various reasons on which it relies 

te assert that  the 1960 Agreement does not have the force o f  law in i ts  

relations with Senegal. From a legal point of view, these reasons may be 

c l a s s i f i e d  into four categorles: (1) grovnds of non-existence and 

nullity; (II) grounds of non-opposability; (III) non-registration of the 

Agreement with the Secretariat of the United Nations; and (IV) existence 

of a right of verification or review. The Tribunal vil1 analyse 

separately each of the reasons thus invoked. 

1. GROUADS OF NON-EXISTENCE AND rmTLLITY I N V O K E D  BY GUINEA-BISSAU 

36. In a nurnber of passagee of its Memorial (for example, pp. 117, 

129, 130, 158, 164 and 246) and of its Reply (pp. 203 and 3393,  

Guinea-Bissau referç to the 1960 Agreement as having no existence. The 

campetence of this Tribunal is based on the Arbitsation Agreement on which 

its existence is based, and the llmits of its jurisdiction are there 

defined. The first question to be answered by the Tribunal is the 

following: "Does the Agreement ... have the force of law in the relations 
between the Republic of Guinea-Bissau and the Republic of SenegaL?" That 

question implies the existence of a treaty. If, on the other hand, the 

question had been "1s there an Agreement relating to the maritime 

boundary ... ?",  the problem would be different. On the latter hypothesis, 
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over  natural resources, a principle whicb accordfng to Guinea-Bissau 

(PV/3, p. 131) is no more than the "logical development" of the principle 

of self-determination of peoples. 

In the view of Guinea-Bissau, the violation in the present case of 

the n o m s  o f  jus conens concerning the right of peoples to 

self-determination and permanent sovereignty over natural resources takes 

two different foxms: (5) in the f irs t  place, there would be a 

contradiction between such norms and the 1960 Agreement, because that 

Agreement constituted an allenation of territory, and as such vas contrary 

to the grinciple of permanent sovereignty over natural resources; ( i i )  in 

the second place, the process of liberation 1s claimed to have been 

already under way at the time of the signature of the Agreement, thereby 

rendering it incompatible with the princfple of the right of peoples to 

self-determfnatfon. 

38. The rule of permanent sovereignty over natural resources has been 

s p e l l e d  out in resolutions 1803 (XVII) and 2158 (XXI) of the 

General Assembly of the United Nations. Paragraph 1, 1, o f  

resolution 1803 (XVII) concerns the "right of peoples and nations to 

permanent sovereignty over their natural wealth and resources" and 
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It followa from the foregoing that the principle of permanent 

sovereignty over natural resources is not applicable in the present case. 

40. Guinea-Bissau asserts that the signing of the 1960 Agreement vas 

in conflict with a corallary which follows from the principle of 

self-determination of peoples, whereby once a process of liberation l a  

initiated, the colonial State cannot conclude t r ea t i e s  relating to 

essential elements of the right of peoples. This nom, since it is only a 

corollary, is said to derive its legal existence and its peremptory 

character Erom the above-mentioned fundamental principle. Accordingly, in 

the view o f  Guinea-Bissau, the principle of  self-determination of peoples 

entails as a logical consequence a restriction of the jus tractatus of the 

colonial State as from the initiation of a process of national 

Liberation. In addition, that limitation Is claimed to have the character 

of a rule of jus cogens. 

41. Contemporary wsiters on international law have dwelt at length on 

Jus coaens, particularly slnce the 1969 Vienna Convention on the Law of 

Treaties. Some of those writers present jus coaens as çonsisting of norms 

of a superior hierarchical order .  The studies on the notion of jus coaens 
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self-deterriifnation. In the view of the Tribunal, the relation between 

these two propositions 1s not that of a corollary in which the soundness 

of one proposition csn be Inferreâ from that of the other by a simple 

operation of formal logic. Guinea-Bissau has not put forward any evidence 

or any demonstration to show that the logical relation existing between 

the two rules is that of a corollary. The mere assertion that there ia a 

certain logical relationship between two propositions is not sufficient. 

The rule invoked by Guinea-Bissau has a content which cannot be inferred 

from the right of peoples t o  self-determination. It constitutes a legal 

nom independent of the principle of self-detesrnination and one which is 

connected more with the principle of effectiveness and the railes governfng 

the formation of States in the international sphere. 

44. A State born of a process of national liberation has the right to 

accept or to reject any treaties concluded by the colonial State  after the 

initiation of that proeess.  In this field, the newly-independent S t a t e  

enjoys a total and absolute freedom and there is no peremptory norm 

obliging it te declare nul1 and void the treat ies  concluded during that 

period, or t o  reject  them. 

Guinea-Biesau h a s  not established In the present arbitrstion that the 

norm invoked by il has become a rule of yus copens efther by custom or by 

the formation of a general princkple of law. 

45. In the present case,  Gulnea-Bissau alleges that France, by 

signing the 1960 Agreement, cornmitted a breach, to the detriment of 
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the date of the Franco-Portuguese Agreement, the process of national 

liberation in Guinea had already started, 

Bath In its Reply and during the heasings, Guinea-Bissau has dealt in 

particvlar uith the evolution of the process of national liberation in the 

Portuguese province of Guinea. According ta the evidence adduced, the 

period from 1955 to 1960 was marked by the foundation, in Guinea or 

abroad, of a number o f  associations, some of them clandestine, whose 

declared ultimate ob'jective vas the independence of their country. Thus, 

in 1955 the Movement f o r  the National Independence of Portuguese Guinea 

(MING) was set up a t  Bissau consisting of a group of merchants, public 

officials and students - a movement which was to disappear again the 

following year. In September 1956 the African Independence Party (PAI) 

was founded at Bissau; as from October 1960, it vas renamed PAIGC. In 

1958 the Anti-Colonial Plovement (MAC) appeared; it was the outcome of the 

actlvities o f  a small study group vhich had met in Paris in Noveraber 1957 

t u  examine the situation and the prospects of a stiuggle in the Portuguese 

Colonies .  In 1959 the Liberation Front of Guinea and Cape Verde (FLGCV) 

waa set up. In 1960, PAIGC and the People's Movement for the Liberation 

of Angola (MPLA) created the FRAIN (African Revolutfonary Front for the 

Independence of the Portuguese Colonies). That entity lasted only one 

year, and was replaced in 1961 by the Conference of Mationalist 

Organfzations of the Portuguese Colonies (CNCP). 
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Frente de ~iberaçao cide MoçambLque and the Movimento de Lilberaçgo de 

S ~ O  Tomé e principe . . . are the authentic representatives of the peoples 
concerned". Untll 1973 Portugal exerciseâ in the United Nations the 

representatlon of the Overseas Province of Guinea. On 17 December 1973, 

by its tesolution 3181 1 (XXVILI), the General Assembly approved the 

credentials of the representatives of Portugal solely for the State 

existing within its frontiers in Europe and denied them a l 1  powers of 

represeneation for Mozambique, Angola and Guinea-Bissau. That resolution 

was but the logical consequence of  resolution 3061 (XWIII) a f  

2 Novernber 1973 whereby the General Assembly had welcomed the acce~sion to 

independence of Gulnea-Bissau. 

49. Senegal claims that the principle of self-determination of 

peoples appeared after 1960 and cannot be applied retroactively. As for 

the cotollary which Guinea-Bissau derives from that principle, whereby a 

colonial State could not conclude ce r t a in  treaties concerning its  colonial 

territory from the moment when a process of liberation had begun, Senegçil 

accepted it in its pleadings (PV/9, p. 62) but contended that the 

situation in Guinea in 1960 could not be considered as that of the 

Initiation of a process of that klnd. 

50. In any process of national liberation, there is always at the 

autset a small  group of determined men who organize thernselves and who 

gradually develop their intellectual, political and military activity 

until the independence of their country fs obtained. The duration of ehis 
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51. In this process of formation of a 
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As pointed out by Senegal, there exidts today i n  western Europe and 
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State, an abnormal event which compels it to take exceptional measures, 

i . e . ,  when in order to control, or try to control events, it is obliged to 

resort to means whfch are not those used normally to deal with occasional 

disturbances. 

In the case of what was then Portuguese Guinea, the Tribunal dues not 

have to examine whether the process of national liberation had, or had 

not, started in k p r i l  1960; what must be ascertained is whether the 

activities whereby ehae process manifested Itself in April 1960 had an 

international impact or not. 

52. Guinea-Bissau has stated in this conneetion in ita Mernorial 

( p .  62) with reference to the period when the Agreement of 26 April vas 

signed: "In 1959/1960, it could not yet be said that there was any 

encroachment on the integrlty of the Portuguese powers at the territorial 

level." In addittan, in the present arbitration, there have been repeated 

statements confirming the assertion in the Arbitral Award of 

14 February 1985 between Guinea and Guinea-Bissau to the effect that the 

war o f  liberation only began in 1963 in Portuguese Guinea (Reply, Val. 1, 

p. 213; PV/3, p.  64). As for the United Nations, i t  was only in 

movember 1973, i . e . ,  a f t er  the proclamation of the independence of 

Guinea-Bissau, that a resolution was adopted lo the effect that Portugal 

no longer represented that country. No evidence has been adduced in the 
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agreements, the procedure was indicated in Articles 81, paragraph 7 ,  

Article 91, paragraph 7 and Article 102, paragraph 2. Bccording t o  those 

Art ic les ,  the National bssemblyts approval was necessary for international 

conventions and agreements concluded by the Government, except in cases of 

urgency. The Constitution of 1933 dkd not contemplate the systern of 

agreements in simplified form. Nevertheless, that practice Mas sccepted 

by Portugal and was used for agreements relating to subjects which were 

not of the competence of the National Assembly (Mernorial, p. 112). From 

an analysis of those provisions, Guinea-Bissau concludes that, according 

to the Postuguese Constitution of 1933, the 1960 Agreement should have 

been submitted for approval to the National Assembly. That breach of 

constitutional law was of a "manifest" character and, in accordance with 

the rule codified in Article 46 of the Vienna Convention on the Law of 

Treaties, the Franco-Portuguese Agreement was, it is claimed, nul1 and 

vold.  

Senegal does not share this view. Its arguments are based on a 

different interpretation of the constitutional texts, as well as on the 

fact that, in addition t o  the wrltten t e x t  of the Constitution, 

consideration has to be given to "a whole body of customs and practices 

which have appreçiably alrered the original meaning of the constitutional 

texts" (Counter-Mernorial, p. 40). In particular, Senegal asserts that the 

competence conferred upon the National Assembly by Article 91 of the 

Constitution was not exclusive, and could be delegated to the Government 

(Art. 91, para. 13). In support of that assertion, it  relies on the fact 
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Senegal further asserts that: 

"The 'constitutional deviation' experienced by Portugal for 
over 35 years under the authoritarian régime established by 
President Salazar had the e f f e c t  o f  reducing Eo a symbolic role 
the authority of the National hssembly and, In particulas, the 
functions entrusted ta it by the Constitution in the matter of 
approval o f  international treaties." (Çounter-Mernorial, p. 131.) 

In its Reply, Guinea-Bissau reiterates that, Ln accordance vith the 

1933 Constitution, the competence vested in the national Assembly by 

Article 91 was not capable of delegation (p. 144). Guinea-Blssau points 

out that none of the Agreements in simplified form subscribed by Portugal 

concerned delimitation (p. 38). As for the real  constitutional situation 

obtaining during the régime of Dr. Ant8nio Oliveira Salazar, the Reply 

States that "the Constitution of 1933 never became a nominal Constitution, 

especial ly with regard to rules o f  competence and form" (p. 166). kirther 

on, the Reply adds: "The Portuguese Constitution of 1933 had binding 

force and the rules on separacion o f  powers and on questions of form 

established by it  had to be respected." (P. 168.) 

Senegal's Rejoinder conffrms that State's position regarding the 

régime in force in Portugal in 1960, and the international validity of the 

Agreement signed that year. As for the Portuguese practice in the matter 

of delimitation, the Rejoinder points ta two Agreements concluded by 

exchange of leteers with the United Kingdom in 193&/1937 and in 1940. 
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internal l a w  in signing it. Diplornatic precedents were not uniform but, 

in general, it could be deduced from chem that only a grave and manifest 

violation of intemal law could j u s t i f y  a treaty being declared nul1 and 

void. 

The Tribunal considers that i ts  decision on that subject must be 

governed by the principle of good faith. That principle was undoubtedly 

the rule observed by States in 1960 with regard to the conclusion of 

international agreements. 

56. The question whether a treaty has been concluded in confomity 

wfth the internal law of a State must be exmined  in the light of the law 

in force in that country, i.e., that law as actually interpreted and 

applied by the organs of the State, including its judicial and 

administrative organs. 

57. To this end, it is f i r s t  of al1 neressary to examine the 

political Constitution o f  the Portuguese Republic of 1933, which was in 

force  in 1960. According to that Constitution, the President o f  the 

Republic represented the Nation, directed foreign policy and wae empowered 

to "conclude international conventions" ("aiustar convencoes 

internacionais") (Art. 81, para. 7). The exercise of that constitutional 

power of the President vas attributed in 1938 to the Minister for Foreign 

Affairs by Legislatfve Decree No. 29319. Article 91, paragraph 7, 

speciffed that the National Assembly vas competent to "approve, under the 

terms of No. 7 of Article 81, international conventions and treaties" 

("a~rovar, nos termos do No. 7* do artino 81°, as convenges e tratados 

internacionais"). Fwrtherrnore, paragraph 9 of the same Article conferred 
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uaon the National Assembly the competence 
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The practlce of Ehat period, howeves, shows matters in a diffexent light. 

Thus, the National Assembfy d i d  not take action to approve the Charter of 

the United Nations, or the 1943 and 1971 Agreements with the United States 

of America on the Azores Islands base, or the frontier Agreements of 

11 May 1936/28 December 1437 and 29 October 1940 with the United Kingdom. 

Guulnea-Bissau asserts that the 1960 Agreement was void for lack of 

Parliamentary approval. In the text of that instrument, the Portuguese 

Minister for Foreign Affairs ad interim gave his CO-aignatory, the French 

Ambassador, to understand that the Agreement entered in to  force at the 

time of i t s  signature. When two countries conclude by exchange of letters 

an agreement which, for constitutional reasons, requires the approval of 

the Parliament of one of them, it is customary to mention that fact in the 

text or during the negociations. That was not done in the present case. 

59. If account i s  taken of the Agreement of 26 April 1960, the 

sporadic character of the National bssembly's inter vent Son^ In the 

approval of international conventions, of the fact that certain 

instruments as important as the Chastes of the United Nations were not 

appxoved by that Assembly, and of the Eact that the Agreement was aigned 

by Dr. Antonio Oliveira Salazar, undisputed head of the authoritarian 



régime which existed at the time in Portug 

French Government had good reaaon to b e i i ~  

treatg which had been signed was valid. 

50. Gufnea-Bissau alço argues, as evi 

1960 Agreement, that France had allegedly 

conclusfon. The only State which could in 

Senegal. Guinea-Bissau has no standing tc 

Tribunal. 

II. THE GROUNDS OF NON-OPPOSABILITE 

61. In adaition to the  grounds of  nul 

Guinea-Bissau c l a i m s  that the Agreement cc 

Portugal on 26 A p r i l  1960 is not opposable 

supposing the Agreement to be  ali id, S t a t ~  
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colonial empire. In certain cases, the nev States decided by common 

agreement that the international limits of their respective territorles 

would be those which already existed zo  mark the administrative 

subdivisions of the colonial perkod. In other cases, the States claimed 

as part of their national t e r r i t o r y  what had previously corresponded to a 

Vice-royalty, an Audiencia or a Captain~y-General. In al1 those cases, 

the ancient colonial law ("derecho de Indias") was invoked to determine 

the international. boundaries between the new S t a t e s .  This method of 

determining international boundariea is imown under the name o f  

uti nossidetia or ut1 possidetis luris. 

In Africa, on the other band, u t i  possidetis has a broader meaning 

because it concerns both the boundaries o f  countries born of the same 

colonial empire and boundaries which during the colonial era had already 

an international character  because they septirated colonies belongfng t o  

different colonial emplres. 

62. In the present case, the Parties are agreed on the fact that 

boundary treaties signed during the colonial period continue to be valid 

as between the new States. For this reason, the tabula rasa proclaimed by 

the People's Assembly of Guinea-Bissau on 24 September 1973 for the 

treat ies  cancluded by Portugal is not applicable to treaties dealing with 

frontiers. Accordingly, Senegal and Guinea-Bissau recognize that their 



land f r o n t f e r  is determined by the Eranco- 

12 May 1886. In addition, it i s  material 

of African Unity, of which both Parties ar 

21 July 1964 in Çairo a resolutkon whereby 

themselves to respect the borders existing 

national independence" (doc. hHG/Res. 16 ( 
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An international frontier i s  a line formed by the successive 

extremities of the area of v a l i d i t y  in space of the norms of the legal 

order o f  a particular State. The delimitation of the area of spatial 

validity of the State may relate to the land area, the waters of rivera 

and lakes, the sea, the subsoil or the atmosphere. In al1 cases, the 

purpose of the relevant t rea t l e s  I s  the same: to determine in a stable 

and permanent marner the area of validity in space of the legal noms of 

the State. From a legal point of viev, there I s  no reason to establish 

different régimes dependent on which material element is being delfmited. 

The Judgment of the International Court of Justice in the case concerning 

the kenean Sea Continental Shelf constitutes a precedent to thia effect 

(1.C.J. üe~orts 1978, pp.  35-36. See also the case concerning the 

Continental Shelf (Tunisia/Libvan hrab Jamahlriya]. 1.C.J.  Reports 1982, 

pp. 98 and 131; case concerning the Delimitatlon of the Maritime Boundarr 

in the Gulf of Haine Area. I . C . J .  Reports 1984, pp.  246 et sea.) .  

54. One o f  the arguments invoked by Guinea-Bissau is the absence o f  

cases in which the question of succession has arisen in respect of 

maritime boundaries. The law of the sea, except for questions of 

navigation and for some others concerning fishing, has only taken shape i n  

comparatively recenr times, and one cannot expect to Eind precedents going 

back to the last century, the period when the States of Latin America 

acceded to independence. An analysis of the disputes which have occurred 

in that part of the world  and which relate to frontfers shows that the 



question of maritime boundaries arose in 

Beagle Channel and that of Fonseca Bay. The 

interpretation of the Boundary Treaty betveen 

and consequently the u t i  possidetis rule was 

Bay case, on the other hand, the Central 

that the lfmits with the high seas whlch the 

established in that Bay had devolved in 1821 

Central AmerIca and subsequently to El 

(Anales de la Corte de J u s t i c f a  centroamericana, 

pp.  100 and 131). 
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of 24 June 1901 concerning fisheries limfts 

only two casea: that of the 
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Argentins and Chile of 1881 

not applied. In the Fonseca 

h e r i c a n  Court of Justice decided 

Crown of Castile had 

on the Federal Republic af 

Salvador, Honduras and Nicaragua 

Vol. VI, Nos. 16-18, 

the Anglo-Danish Convention 

which remained applicable to 

i 
Iceland by succession from Denmark until 1951; reference vas made thereto 

by Sir Humphrey Waldock in his aeparate opinion in the case concerning 

I 
Flsheries Jurisdiction. (-, pp. 106 e t  sea,). 

LastLy, it  is possible to refer to a number of cases of succession in 

I 
the matter of maritime boundaries in Aaia, in consequence of the 

decolonisation which followed the Second World War. The geographical maps 

of Malaysia, Philippines and Brunei, for example, show as maritime 

1 
boundaries lines the or ig in  of which goes back to the colonial era. While 



it is true that there are  not many cases of  State succession to maritime 

boundaries, k t  is equally true that Guinea-Bissau, for ita part, has not 

been able to invoke any precedent in which the tabula rasa rule  was 

applied t o  a maritime boundary established in the colonial era. 

65. Another argument put forward by Guinea-Bissau as constituting a 

distinction bettreen land frontiers and maritime frontiers is that the 

Latter establiah limite only for  certain matters, such as fisherlee or the 

exploitation of natural resources. Land frontiers, on the other hand, it 

is claimed, detemine jurisdictional limits which are v a l i d  for al1 

activities or in al1 f i e l d s .  In reality, that 1s not the case. There are 

many examples of land frontiers between two countries which are ntit 

constftuted by a single line but by several different l ines .  Examples 

would be where boundaries on the surface of the land do not coincide with 

the limita established for the subsoil, generally when the exploitation of 

mines is involved. Where a river separates two States, there is sometimes 

one limit for the division of islands and another different limit f o r  the 

waters. The town where this Tribunal has its seat is itself separated 

Erom France by two different delimitation lines. 

The fact that a frontier establishes a delimitation f o r  al1 kinds of 

jurisdiction or only for some of them does not constitute a valid resson 

for establishing different legal régimes. 



maintained. In the Note 3032/CME/SG/77 adhressed on 4 November 1977 by 

l 
66. The contention put forward by Gufnea-Bissau In the courae of the 

the Comjssariato de Estado dos N e ~ o c i o s  ~skranneiros ta the Embassy of 

present arbitration is not compatible w i t h  the attitude it has hitherto 

Ann. 6bis). The same position vas rnaintaihd in the Note of 3 Apri l  1979 
l 

Senegal, it vas stated that the maritime bbundary betveen the two States 

addressed by the representative of ~uinea-~issau t o  the Special 
l 

was determined by the 1886 Franco-Portuguese Convention (Mernorial, 

consequence of the Arbitral Award of 14 ~ebruary  1985 in the case of the 

- l 
Delimitation of the Maritime Boundary between Guinea and Guinea-B,issau, it 

I 
was  achowledged that the 1886 Convention had defined only the land . 

Representative of the Secretary-General o f  

Conference on the Law of the Sea (Reply, 

frontiers, the above-rnentioned notes show khat Guinea-Bissau accepted 

the United Nations to the Thira 

A m .  3 ) .  blthough later, end in 

"the seleom declaration o f  the Meeting of keads of State and Government of 

State succession in the matter of maritime 

the Organization of African Unity held in ~ a i r o  from 17 t o  21 July 1964 by 

boundaries. The Arbitration 

Agreement of 18 Pebruary 1983 signed by Guinea-Bissau an4 Guinea invokes 
l 

Agreement concerned only the delimitation If a maritime boundary, the 

which the Member States pledge themselves ko respect the borders exiating 

on their achievement of national  independence". Since that Arbitracion 



reference quoted means that the two Parties recognized that that principle 

was applicable to boundaries of that category. In oral argument also in 

that same Arbitration, Guinea-Bissau also acknowledged that succession of 

States operates in respect of treaties on maritime boundaries {Pleadings, 

verbatim record No. 8, pp. 76 and 77). 

B. DURATION OF THE AGREEMENT 

67. The question of the age of the Agreement is d e a l t  wlth from two 

viewpoints by Guinea-Bissau. In the f irst  place, it maintains that 

international treaties concluded by a colonial State with respect to a 

dependent territory are nul1 and void if the process of liberation h a s  

begun and the treaties in question relate to essential elements of the 

right of peoples to self-determination. In the second place ,  it assests 

that only international treaties of a certain duration - the length of 

which it does not specify - can be invoked against the successor State. 

Thus, in its Mernosial Guinea-Bissau refers to the uti possidetis principle 

and declares that "the l o g i c  and the  bases of the principle require that 

i t  should apply only to treaties concluded a long time back" (p. 87). 

Further on, it stresses "the need to distfnguish ancient delimitations 



of the uti ~ossidetis rule" (p. 89). 

68. The Tribunal has already fndicated that the 1960 Agreement vas 
l 

signed 13 years before the independence of Guinea-Bissau, and at a time ~ 
when the process of liberation o f  ~ o r t u ~ u e ç e  Guinea had no e f f e c t s  a t  the ~ 
level of international law. The agreementk relating t o  boundaries signed ~ 
by a colonial Staee before the procesa of iiberation had an international 

l 
impact do not have to fulfil any spec ia l  chdition of antecedence for them ~ 
t o  be validly invoked against the successoi State. Guinea-Bissau has nat 

been able to establiah in the course of the present arbitratlon the 
l 

existence of  any norm o f  international law imposing such a condition. 

69. The question of the publication ok the 1960 Agreement h a s  been 

raised in various manners in the course of 

In i t s  Mernorial, Guinea-Bissau S t a t e s  

the arbitral proceedings. 

that the Agreement of 26 April 

vas not the aubject of any publication in Portugal. It explains in that 

conneetion that the obligation to publish lt was laid dom in Article 81, 



paragraph 9, and Article 150, paragraph 2, of the 1933 Portuguese 

Constitution. The latter Article relates to the publication of 

instruments vhich were to enter into force in the Overseas Provinces, and 

was later strewthened by the arganlc Law on the Overseas Provinces of 

27 June 1953 and 25 May 1955. It is claimed that this total absence of 

publication resulted in the 1960 Agreement being wiknown to the 

authorities of Guinea-Bissau a t  the time of independence. In support of 

that thesis, Guinea-Bissau describes its position at the time o f  the 

derlaration of independence. It had just emerged from a long war of 

Liberation which had exhausted its people and had plunged it deeper into 

poverty. In addition, the population vas for the most part illiterate and 

of a low cultural level (Mernorial, p. 64). 

70. Relying on these facts, Guinea-Bissau maintains that the 

1960 Agreement is not opposable to it because it was unknown to i t ,  and 

also assests that the failure to observe the constitutional provisions 

concernlng publication involved a manifest violation of interna1 law, 

thereby glving rise to nullity of the Agreement (Mernorial, pp. 150 

and 152). 

Senegal, for i ts  part, has put forward several pieces of evidence to 

show that the 1960 Agreement w a s  to some extent made public and was in 

some rneasure h o w n  in International circles. 

71. Non-publication has thus been invoked in the Guinea-Bissau 



Mernorial as a pround of nulliry for manifest violation of infernal liv and 

as gronda for treating the Agreement aa dot opposable to Gulnea-Bissau. 
I 

That approach was abandoned in the oral arghent, when Guinea-Bissau i declared that it vas not claiming "ehat the Agreement was nat 
I 

fnternationally valid by reason of i t s  nad-publication" but rathes that 

State" (PV/14, p. 164). 

72.  The Agreement of 26 April 1960 was not concluded in secret and, 
l 

"publication and the interna1 effectfveneds of a treaty in a colony are a 

at the tirne of the independence o f  ~uinea-3issau (19733, it had already 

condition of the succession ta that treaty fer the newly independent 

appears in the compilation of treaties a agreements of France (Vol. II, 

been the subject of some publication. Its 

Officia1 Journal of the French Republic of 

Journal of the Communauté of 15 June 1960 

the Federation of Mali of 20 August 1960. 
l 

text was publiahed in the 

30-31 May 1960, in the Off ic ia l  

and In the Off ic ia l  Journal of 

In addition, the Agreement 

pp. 12-14) publfshed in 1966, as well as dn the Revue générale de droit 

international public (Vol, 64, 1460, pp. 

International Law (19651, in the book by J. 

891-892). The Agreement was also 

Lang entitled "Le plateau 

invoked by the Parties t o  the dispute in the North Sea Continental Shelf 

cases, and was mentioned by Judge Fouad oun in his separate opinion 

* l 
attached to the Judgment of the Court in those cases (I.C,J. Reports 1469, 

p. 126). It was also mentioned in Volume iV of Whitman's Diaest of 



continental de la mer du Nordt' (Paris, 1970, p. 114) and ln the commentary 

published in the Annuare francais de droit international (1969, p. 236). 

73. Guinea-Bissau's argument is based on the Idea that because of the 

absence of publication, the 1960 Agreement could not be relied on against 

the population of Portuguese Guinea under the legislation then in force. 

Starting from that point, Guinea-Bissau isserts that, since the treaty was 

not opposable to the population of the Portuguese Colony, it was not 

opposable to the successor S t a t e  in that territory either (PV/3, p. 21). 

74. It must be stressed from the outset that the obligation of 

Portugal t o  publish the Agreement in its Rfrican province of Gwinea vas a 

matter exclvsfvely for Portuguese internal law. Similarly, any obligation 

which might have been incumbent upon Portugal to publish that Agreement 

officially in Lisbon was aLso an obligation of Portugal's internal law. 

The non-fulfilment of tbat obligation cannot therefore be considered as a 

non-cornpliance by Portugal with an abligation imposed upon I t  by 

international law. The'only aspect of the publicatfon of treatiea which 

is the subject of international regulation is the segistratfon of 

treaties, in particular w i t h  the Secretariat of the United Nations, a 

question which will be exarnined by the Tribunal below. 

75. That said, to return to Guinea-Bissau's argument mentioned in 

paragraph 73: according to that reasoning, independence resulted in e 



succession between Portuguese Guinea and 

stand-point of international law, that point 

for the succession o f  sovereignty was from 

succession of States always takes place 

Euinea-Bissau in this instance - and not 
Portuguese Guinea was in 1960, and a new 

territory. Any breach of interna1 law 

Guinea-Bissau. From the 

of depastuse is incorrect, 

Portugal to Guinea-Bissau, A 

between States - Portugal and 

between part of a State, as 

S t a t e  created on the same 

consisting in a failure by Portugal 

- properly to publish the 1960 Agreement in 

be Invoked by its successor, on the 

claimiw that that Agreement 1s not opposable 

claim be made in relation to a third State 

Agreement. It must be added also that, as 

1960 Agreement was not a secret treaty.  

agreement and s e c r e t  agreement are in  no 

76. Gufnea-Bissau states also that it 

notification from Portugal relating to the 

requested clarifications an the subject but 

p. 92). The question of notifications 

regardhg the 1960 Agreement, and any 

its former African Colony cannot 

international level, as grounds for 

to it. Still less c m  that 

which had duly published the 

indicated in paragraph 72, the 

The concepts of unpublished 

way aynonymous. 

d i d  not receive any 

1960 Agreement, that it even 

nerer received a reply <PV/l, 

between Portugal and Guinea-Bissau 

responsibilkty that might possibly 



arise therefrom, conceni the relations between those two countries and 

does not faIl within the competence of this Tribunal. 

III. FAILURE TO REGISTER THE 1960 AGREEMENT WITH THE: SECRETARIAT OP THE 
UNITED NATIONS 

77. In addition to the grounds already examined on which 

Guinea-Bissau maintains that the 1960 Agreement is void and not opposable 

to it, it clains (IYemorial, pp. 152-156 and 159) that since that Agreement 

was not registered with the Çecretariat o f  the United Nations (Article 102 

of the Charter), Lt camot be fnvoked in the present arbitration. 

78. On this point, it must be stsessed that the Tribunal is not an 

organ of the United Nations and consequently Article 102, paragraph 2, of 

the Charter fs not applicable. 

In addition, it should be pointed out that it does not seem logical 

f o r  a claim that the 1960 Agreement cannot be invoked before thfs Tribunal 

to be made by a country which has concluded an Arbitration Agreement 

l attributlng to this same Tribunal competence to decide specifically 

nhether that Agreement bas the force of law between the Parties. The 

non-registration of the Agreement of 26 April 1960 does not 



therefore constitute a valid reason to del 

in the present arbitration. 

IV. EXISTENCE OF A RIGHT OF f 

79. Gulnea-Bissau also maintains that 

were opposable to it, it 

"would be entitled to require that tl 
the line resulting from that Agreemer 
In the context of a possible appl i ca l  
(Reply, p. 274). 

According to Gulnea-Bissau, that r i g I  

the Agreement exists whenever a treaty cor 

1958 Geneva Conventions governs, by the o~ 

relations of a S t a t e  vhich has never been 

whfch 1s a Party to the 1982 Montego Bay ( 

This claim has been submitted by Gufr 

{Reply, pp. 273-274) in  the event t h a t  th6 

opposable to it. The main thesis of that 

1960 Agreement is not opposable to it, ber 

boundary for which succession does not o p i  

c the Parties from invoking it 

ZIFICATION OR REVIEW 

even if the 1960 Agreement 

eguitable character of 
be verified, and that too 
>n of that Agreement" 

of verification or review of 

Luded under the régime of the 

ration of a auccession, the 

Party ta those conventions but 

zvention. - 

a-Bissau as a subsidiary one 

1960 Agreement is held to be 

3untry is that the 

use it deals with a maritime 

n t e  (see above, paras. 63-66], 



The right of verification or review invoked by Guinea-Bissau could 

originate either in treaty law or in unwrdtten Law. With regard to treaty 

law, Guinea-Bissau relies on the Montega Bay Convention, Ln particular 

Articles 74 and 83. The Tribunal would meïely note on this point that the 

1982 Convention does not apply in the present case because it bas not pet 

entered into force. That does not of course mean that the Tribunal 

interprets Articles 74 and 83 of that Convention so as to recognize the 

existence of a right of review or verification. As for the unwrltten law, 

there does not exist a t  preçent in positive international law any 

customary norm or any general principle of law that would authorize States 

which have concluded a v a l i d  treaty concerning maritime delimitation, or 

tkeir successors, to ver i fy  or reeview its eguitable character. 



V. TILE SCOPE OF SUBSTANTIVE VALID 

80. The analysis made by the Tribunal 

III and IV of the present kward leads to t 

1960 Agreement i s  valfd and can be opposed 

With regard to the maritime boundary, 

follows: 

"As far as the outer limit a f  th 
boundary shall consist of a straight 
the intersection of the prolongation 
the low water mark, represented for t 
Roxo lighthouse. 

As regards the contiguous zones 
the delimitation shall be constituted 
straight lfne in the same direction O 

territorial seas." 

This text clearly determines the mari 

territorial sea, the contiguous zone and t 

three domains constituted the law of the s 

signature of the Agreement. Senegal, howe 

Tribunal that the 1960 Agreement must be i 

the delimitation of the exclusive economic 

number of arguments to this effect, which 

one. 

81. The first argument is stated in t 

note 534) and refers to the Arbitration Ag 

in the above sections 1, II, 

e conclusion that the 

to Senegal and to Guinea-Bissau. 

that Agreement provides as 

territorial seas, the 
ine drawn at 24OD, from 
f the land frontier and 
at purpose by the Cape 

nd the continental shelf, 
by the prolongation in a 
the boundary of the 

ime boundary a s  regards the 

e continental shelf. Those 

a in 1960, date of the 

er, has argued before the 

terpreted as applying also to 

zones and it has put Eorward a 

he Tribunal will examine one by 

e Counter-Mernarial (p. 316, 

eement. Senegal points out 



that the Parties, albeit for different reasans, interpret Article 2 of the 

Arbitration Agreement as meaning that a single maritime boundary should be 

arrived a E .  Thia voulâ mean, according to Senegal, that if the Tribunal 

arrives at the conclusfon that the 1960 Agreement has the force of law, 

the boundary s e t  by that Agreement must apply to the whole extent of the 

continental shelf and alsa to the exclusive economic zones. 

The Arbitration Agreement of 12 March 1985 is the treaty vhich has 

set up the Tribunal and which determines I t s  cornpetence, the powers 

delegated by the Parties and the main rules  governing its constitution, 

but It aoes not contain any particular rule on the substantive law to be 

applfed t o  the questions vhich the Tribunal 1s called upon t o  answer. 

Article 2 of the Arbitration Agreement says simply that the Tribunal muat 

declde "in accoràance with the norms of international law". There are in 

the Arbitration Agreement no provisions aetting forth special substantive 

rules applicable to the case. With regard t o  the merits of the case, the 

1985 Arbitration Agreement does not therefore contain any specific nom 

and does na more than cal1 upon the Tribunal to decide in accordance with 

the law of nations. 

82. A second argument has been put forward by Senegal during the oral 

argument (PV/10, p. 213). AccordIng to this argument, to interpret the 

1960 Agreement 80 that it applies only to certain territories and not to a 

whole body of maritime areas wouLd be tantamount to saying, by 



implication, that this Agreement I s  prtiaily 

which would be contrary eo certain rules on 

provisions. 

The question here is not one of nullity. 

stated cleaxly in the present Award that the 

wholly v a l i d .  The question which the Tribunal 

solely the interpretation of that Agreement 

nullity. The interpretation of the meaning 

treaty is a legal operation which must not 

declaring the nullity of a treaty or of one 

$3 .  Senegal also considers that practfce 

1960 Agreement, and the acquiescence of each 

legislation of the other on the.seaward reach 

areaa, have glven rise t o  a tacie agreement, 

fixing as the limit for  the waters of the 

fishery zone the very line of the 1960 

et ses.;  PV/11, pp. 34, 41 and 4 2 ) .  

The Tribunal i s -not  attempting to 

there exista a delimitation of the exclusive 

legal norm other than the 1960 Agreement, 

bilateral custom or a general norm. It is 

whether the Agreement in i t s e l f  can be 

delimitation of the whole body af  maritime 

valid and part ia l ly  void, 

the divisibility of treaty 

The Tribunal has already 

1960 Agreement 1s valid, 

has now t o  resolve concerns 

and not ies valfdity or i t a  

and acope of the text of a 

be confused with that o f  

o f  its clauses. 

subsequent t o  the 

of the two States t o  the 

of the varfous maritime 

or to a bilateral custom, 

exclusive economic zone or the 

Agreement (Rejoinder, pp. 183 

determine at this paint whether 

econornic zones based on a 

such as a tacit agreement, a 

merePy seeking to determine 

interpreted so as ta cover the 

areas existing at present. 



84. Lastly, Senegal maintains that the 1960 Agreement must be 

interpreted taking i n t o  account the evolution of the law of the sea. The 

maritime boundary establfshed bg the Agreement should therefore be 

prolonged and enhanced in keeping with functional requirement~, which are 

altogether essential to  maintain good nekghbourly relations and relations 

of security. A delimitation agreement should not have any gaps, and such 

should be filled up in the light of good sense and the nature of things 

(W/11, p.  42) .  

85. The Tribunal considers that the 1960 Agreement must be 

interpreted in the light of the law in force at the date of its 

conclusion. It is a well establiçhed general prin~iple that a l ega l  eveat 

must be assessed in the lfght of the 3aw in force at the time of its 

occurrence and the application of that aspect of intertemporal law to 

cases auch as the present one is confirmed by case-law in the realm of the 

iaw of the sea (International Law ReDorts, 1951, pp. 161 et secl,; 

International and Comparative Law Quarterly, 1952, pp. 247 et sea. ) .  

In the light of the text, and of the applicable principles of 

intertemporal law, the Tribunal considers that the 1960 Agreement does not 

del irni t  thoae maritime spaces which whether 

economic zon 

example, it was only very recently that the International Court of Justice 

has confixmed that the rules relating to the "exclusive economic zone" can 

be considered as  foming part of general International 



P .  294; 1 . G . J .  ReDorts 1985 ,  p .  3 2 ) .  To nterpret an agreement 

law in the matter (,K.C,J, Bevorts 1982, p. 74; 1 , C . J .  Report8 1984, 

text and, in accordance with a well-known dictum of the International 

concluded in 1960 so as t o  cover a l s o  the delimitation of areas such as 

l 
Court of Justice, it 2s the  duty of a court to interpret treaeies, not to 

I 

the "exclusive econornic zone" would invalve 

revise them ( 1 , C . J .  R e ~ o r t s  1950, p. 229; ~ L . C . J .  Re~orEs 1952, p .  196; 
l 

a real modification of its 

I .C,J,  R e ~ o r t s  1966, p.  4 8 ) .  We are not cdncerned here vith the 

evolutian of the content, or even of the 

which existed in international l a w  at the 

1960 Agreement, but with the actual non-existence 

a maritime space such as the "exclusive 

conclusion of the 1960 Agreement. 

On the othes hand, the position r e g a r d h g  

contiguous zone and the continental shelf i s  

extent, of a maritime space 

time of the conclusion of the 

in international law of 

econornic zonew a t  the date of the 

the territorial sea, the 

quite different. These 

I 
three concepts are expressly mentioned in the 1960 Agreement and they 

existed at the time of its conclusion. In 

specifies that its objeet ks to define the 

account the Geneva Conventions of 29 April 

United Nations Conference on the Law of the 

conventions define the notions of "territorial 

and "continental shelf". As regards the 

fact, the Agreement itself 

maritime boundary "taking i n t o  

1958" elaborated by the first 

Sea, and these codification 

seam, wcontiguous zone" 

continental s h e l f ,  the question 



of determining how far the boundaxy lin@ extends can arise today, in view 

of the evolution of the definition of the concept of "continental shelf". 

In 1960, two criteria s e r v ~ d  to determine the extent of the continental 

shelf: that of the 209-metre bathymetrfc line and that of 

expleitability. The latter criterion invalved a dynamic conception of the 

continental shelf, since the outer limit would depend on technological 

developrnents and could consepuently move further and further to seaward. 

In view of the fact ehat the "continental sheli" existed In the 

International law in force in 1960, and that the definition of the concept 

of that maritime space then included the dynamic criterion indicated, it 

may be concluded that the Franco-Portuguese Agreement delIrnits the 

continental shelf between the Parties over the whole extent of that 

maritime space as defined at present. 

With regard t o  that question there only remains to determine the 

meaning and scope of the expression "a atraight lfne drawn et 240°" in the 

1960 Agreement. 

86. With regard to the expression just  mentioned, Guinea-Bissau has 

pointed out (leplg, p. 252) that ehere i s  no such thing as a "straight 



Ilne" on the globe of the Earth, and that t'hi8 involves a technical 

inaccuracy which would make the Agreement inapplicable, since it is not 

Indicated precisely whether the line Ln quéstion is a loxoaromic line or a 

geodes ic  Ilne. At a distance of 200 miles off t h e  coast, lines of these 

two types would be several kilometres apart. 

Does the 1960 Agreement really contain 

point which would render it inapplicable? 

question, one must determine the exact meaning 

straight line drawn at 240'" in  the 1960 

words "straight line1' can relate t o  a line 

well on a rnap employing the Aercator projection 

system. Nor can there be any doubt that a 

Mercator projection map becomes cusved when 

different nautkcal chart, just as a straight 

uses a projection other than the Mercator 

a technica l  inaccuracy on this 

In order to reply to that 

of the expression "a 

Agreement. It is ciear that  the 

which could be drawn just as 

as on a map using another 

straight line drawn on a 

it is transferred on to a 

line drawn on a rnap which 

projection becomea curved when 

transposed to a map prepared according to the latter system, 

The 1960 Agreement, however, does not refer only ta a "atraight Line"; 

kt also mentions a "line ,.. drawn at 240'". This rnakes it possible to l 
rule out any geodesic line, because such a line uould not satisfy the 

condition of following a direction of 240' since it has the peculiarity 
i 

o f  n o t  intersecting the meridians and parallels at a constant angle. 



~ The only line which could fulfil that condition would be a laxodrornic 

Ilne. Moreover, on the sketch included in the preparatory work of  the 

1960 Agreement, the line at 240° appears a s  a loxodrornic line. I t  can 

therefore be concluded ehat the "straight line drawn at 240°" mentioned by 7 
the 1960 Agreement is a loxodromic line. 2 

87. Bearing in mind the above conclusions reached by the Tribunal and 

the actual wording of Article 2 of the Arbitration Agreement, in the 

opinion of the Tribunal it is not called upon to reply to the second 

question. 
7 

Furthermore, In view of i t s  decision, the Tribunal has not judged it 

expedient to append a map showing the course of the bounâary line. 



88. For the reasons stateâ above, the 

to one: 

To reply as follows to the f i r s t  ques 

the Arbltration Agreement: The Agreement 

letters-on 26 April 1960, and relating to 

force of law in the relations between the 

the Republic of Senegal with regard s o l e l y  

Agreement, namely the territorial sea, the 

continental ahelf .  The "straigbt l ine dra 

In favour: Mr. Jul io  A.  Barberis, Preside 
Mr. André Gros (Arbitrator) 

Against: Mr. Mohammed Bedjaoui (Arbitra 

Done at Geneva, on the thirty-first d 

hvndred and eighty nine, in  duplicate ,  in 

languagea, the French text being authentic 

Tribunal decides by Ewo v o t e s  

ion formulated in Article 2 of 

oncluded by an exchange of 

he maritime boundary, has the 

epnblic of Gulnea-Bissau and 

t o  the areas mentioned in that 

cantiguous zone and the 

n a t  240"" is a loxodromie line. 

y of Julg one thousand nine 

he French and Portuguese 

The two orfginals shall be 



depoaited with the archives of the Secretariat of the United Nati~as and 

of the International Court o f  Justf ce.  

tSinnedl Julio A. Barberis 

President 

(Signedl Santiago Torres Bernardez 

Registrar 

Mr. Julio A.  Barberis, President, app@s -- a decla 7 ation t o  the Award. 

Mr. Mohammed Bedjaoui, Arbitsator, opinio< t o  

the Award. 

(Initfalled) J.A.B. 

(Inilialled) S.T.B. 



DEÇLARATIOI OF MR. JUI 

1 feel that the reply given by the TI 

by the hrbitratkon Agreement 

replied lo that question as follows: 

"The Agreement concluded by an 1 

26 Aprkl  1960, and relating to the mi 

*force of law in the relations betweel 
Guinea-Bissau and the Republic of Sei 
territorial sea, the contiguous zone 
but does not have the force of law w: 
the exclusive economic zone or the f: 
line drawn at 240 ' '  mentioned in the 
ia a loxodromfc Ilne." 

This parttally affirmative and parti4 

view, the correct description of the lega: 

Parties. As suggested by Guinea-Bissau i i  

arbitration {Reply, p .  2-48], a reply of tl 

Tribunal to deal in its Award with the sel 

Arbitration Agreement. The partiallv negi 

bunal to the first question put 

en more precise. I would have 

change of letters of 
itime boundary, has the 
the Republic of 
g a l  with respect to the 
na the continental shelf, 
k respect to the waters of 
hery zone. The 's~raight 
greement of 26 April 1960 

ly negatlve reply is, in my 

position existing between the 

the course of the present 

s kind would have enabled the 

nd question put by the 

ive reply to the first question 



would have conferreâ on the Tribunal a p a r t i a l  cornpetence t o  reply t o  the 

second, i . e . ,  to do so to the excent that the reply t e  the f i r s t  question 

would have been negatkve. 

In that case, the Tribunal would have been competent to delimit: the 

waters of the exclusive economic zone1 or the f ishery zone betueen the 

two countries. The Tribunal thus could have settled the whcle of the 

dispute, because, by virtue of the reply to the first question of the 

Arbitration Agreement, it would have determined the boundaries for the 
1 

territorial sea,/contiguous zone and the continental shelf, as the hward i l % /  
l- 

has just  done and, by ies answer to the second question, the Tribunal 

courd have determined the boundary for the waters of the exclusive 

economic zone or the fishery zone, a boundary which might or rnight not 

have coincided with the line drawn by the 1960 Agreement. 

11 refer to the "watersw of the exclusive economic zone and 1 thknk it 
necessary to be as s p e c i f i c  as t h i s ,  because it sometimes occurs that the 
notion of this zone covers also the continental shelf as, f o r  example, in 
Article 56 of the 1982 Montego Bay Convention. 



DISSENTIMG OPINION OF MX. I 

1. 1 regret that I c a n o t  share with 

on the Tribunal. They have been able to ( 

such as the noms of jus conens segarding 

of peoples and the permanent sovereignty r 

resources. Concerning the latter, paragri 

"The application of the princip: 
over natural resources presupposes t I  
question are to be found within the i 

which invokes that principle ... Be: 
[of 19601, the maritime boundaries hi 
censequently neither of the two Stat i  
particular portion of the maritime ai 

I am afraid that the Award creates hi 

"right" of every State to a maritime doma: 

that right through a concrete operation o. 

boundary. The International Court of Jus1 

right of each State over "its" continent a: 

thar shelf which must belong to l t )  is an 

Montego Bay Convention also endorsed that 

HAMMED BEDJAOUI 

he view of my two colleagues 

al with Important problems 

he right ta self-determination 

er natural wealth and 

,h 39 of the Award lays down 

that : 

o f  permanent sovereignty 
t the resources In 
rritory of the State 
m e  the Agreement 
. not been determined and, 
could assert that a 

a was 'its own'," 

e a confusion between the 

L and the actual "exercise" of 

delimitation of the maritime 

ce had considered that the 

shelf ( 5 - e . ,  over  the aseas of 

inherent" right, and later the 

4gh5 in the same spirit. 



The reasoning in  paragraph 39 of  the Award thus overlooks the "inherent" 

right which every people has over "its" maritime domain, even if not yet 

in fact delimited. One of the great Innovations in  the comternporary l a w  

of the sea i s  that it recognizes a right to a maritime territory which 

exists independently of, and prior to, any delimitation. 

This paragraph of the Award adds that 

"From a logical point of view, Guinea-Bissau cannot assert 
that the nom which determined the extent of its maritime 
territory (the 1960 Agreement) has taken away from it part of 
the maritime territory which was 'its own"'. 

IL seems to me that there is here a fundamental error in reasoning. 

Guinea-Bissau in fact denies that the 1960 Agreement could represent "the 

nom which determined the extent o f  its maritime terrltory", and that is 

the reason why its  contention is precfsely that that Agreement is nul1 

and void. The n o m  for  Guinea-Bissau is not the 1960 Agreement but the 

"inherentt' right of every coastal State. 

2 .  But wes it netessary for the Tribunal to embark on this course 

which has led it to controversial solutions? For my part, in order to 

express my opinion in the present dispute, 1 need only examine the 

question whether the exchange of notes between France and Portugal of 

2 6  April 1960 was opposable to Guinea-Bissau, in priority to that of the 



val id i ty  of  that exchange. The f i r s t  poir 

me to be whether Guinea-Bissau 1s or is nt 

is only after having ascertained that an c 

State that there is any point in examining 

an examination 1s of purely academic intel 

3. The present disaenting opinion is 

the conclusion that the Agreement of 26 AI 

Guinee-Bissau; therefore I need not pronc 

Agreement. It is thua my duty to explafn,  

reached t h i s  conclusion. In view o f  that 

bound t o  proceed - and that w i l l  be my sec 

delimitation o f  the maritime areas appert: 

Parties. 

4 .  In the f i r s t  part ,  the problem whi 

is that of the legal position of the Reput 

respect to  the exchange o f  letters betweer 

26 April  1 9 6 0 .  Portugal and France, the S 

responsibility for the international relat 

Senegal respectively, negotiated on 8, 9 a 

to be determined appear8 t o  

bound by the Agreement. It 

reement i s  opposable to a 

its  validity; otherwise such 

st. 

n two parts. 1 have reached 

il 1960 is not opposable to 

nce on the  validity of  that 

in my f i r s t  part, how 1 

onclusion, 1 will then be 

nd part - t o  an ex novo 

ning to each of the two 

h arises as a starting peint 

ic of Guinea-Bissau wfth 

France and Portugal of 

ates which had at the tirne 

ons of Guinea-Bissau and 

d 10 September 1959 two 



f'recommendatlons", the first of whlch was the subject on 26 April 1960 of 

an exchange of letters constituting an Agreement in simplified fom.  

Both at the time of the negotiation and a t  that of  the signature of that 

Agreement, Portugal was still the adminiatering pover of Guinea-Bissau. 

The liberation of Gulnea-Bissau brought about a succession of States by 

decolonization and it can be said that Portugal had the status of  a 

predecessor State and Guinea-Bissau that of a successor State. 1 make no 

finding upon t h e  exact, or even approximate, date a t  which each of them 

acquired such status - a point on which these was considerable argument 

between the two Parties. I confine myself to noting the fact. 

5. The relationship between France and Senegal i a  somewhat more 

cornplex. The independence of Senegal undoubtedly also brought about a 

situation of succession of States by decelonizatfon and Senegal i s  

legally a succesaor State of France, which is legally a predecessor 

State. But what was the status of Senegal at the precise date of the 

conclusion of the 1960 Agreement? On 26 A p r i l  1969, or a t  any rate on 

8 September 1959, the date at which the negotiations began, Senegal was 

no longer legally an "ovesseas terrilory" of France, i , e . ,  a territory 

still dependent upon it. UnLike Gulnea-Bissau, which never emerged as a 



State during the phase of negotiation and 

Senegal was already present as a State. 

be delimited concerneâ, according to the 

the "Bepublic" of Senegal on the one side 

of Guinea on the other. On the one side we 

"Portugal", which made known that it considered 

and on the other a delegation stated to be 

In the Agreement Portugal declared that l t  

with respect to "itsl' "Province" of Gufnea, 

vas acting "on behalf of the French Republic 

6 .  It is hovever necessary to be even 

for it  does not appear, that, a t  that final 

tonclusion of the Agreement, 

Thua the maritime terr i tory  to 

actual terma o f  the Agreement, 

and the "Portuguese Province" 

find a delegation from 

itself a unitary State, 

from the French wComunauti". 

vas acting on its own behalf 

while France stated that it 

and of the Communauté". 

more precise on this subject, 

date of the independence 

process of Senegal, France could have 

the region on its own 'lbehalf". Moreover, 

requirements conneceed with the birth of the 

made I t  actually necessary for France to act 

~qComrnunauté", other texts, and f i r a t  and 

specified more exactly that it  was acting 

Senegal". The interna1 note of 26 Aprfl 

Nogueira states in paragraph 2 that the 

Agreement "on i t s  own behalf and on behalf 

A French Overseas Law specialist, Professor 

that, in the eyes of the French Constitution 

undertaken any action whatsoever in 

although the formal legal  

French Conmiunauté of 1958 

on behalf of the 

foremost the Agreement i t se l f ,  . 

"on behalf of the Republic of 

1960, No. 941.1, from Mr. Franco 

French Goverrunent concluded the 

of the Republic of Senegal". 

François Luchaire, coneiders 

of 1958, the African 



coutries under French administration had to be considered as having 

legelly obtained their independence on the day on which, In 

September 1958, their populations were called upon to vote on their 

future status. Theis vote whether they wanted or not to stay in the 

French Communauté constltuted a genuine self-determination vote; the 

option of complete and immediate independence was offered, as was that of 

becoming a member o f  the French Communauté; both were equally open. 

Incidentally Conakry Guinea took advantage of that option'. 

7. In fact, the Republic of Senegal, i . e . ,  the State which that 

Bepublic necessarkly implies, was created following that vote on 

self-determination. hikewise and a fortiori Senegal was in 1960 

autonomous at the time of the conclusion of the Agreement. There is 

therefore no doubt that 1t Is not possible to consfder Senegal as kaving 

acceded to the Agreement by way of succession. Moreover it vas clear 

l p r a n t i e r ,  Judgment of 
22 December 1986, I.C.J. R ~ D o X ~ S  1986, p. 653, Separate Opinion of Judge 
ad hoc François Luchafre: 

"the colonial proceas must be regarded as finally over once the 
inhabitante of  a colony have been able to exerciae [their] 
right of self-determination. So far as the French overseas 
territories are concerned * [...] this means that the colonial 
phenornenon dfsappeared on 28 Se~tember 1958 when, by an act of 
self-determination - accomplished thsough a referendum the 
authenticlty of which has not been challenged by anyone -, 
those territories chose their status." (Emphasis added.) 

Th18 i a  how Senegal chose the status o f  "member State of the 
Communauté" in 1958 and "As from this date, the French overseas 
territories could therefore no longer be considered aa coloniest'.  

* Senegal was a French overseas territory. 
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8. If the foregoing analysis I s  correct, the l ega l  position vith 

regard to the Agreement of the t w o  Parties to the present case was 

radically different: Senegal vas a State partg t o  the Agreement, whereas 

Guinea-Bissau was a third-party State in relation t o  it. Before we corne 

to this position of Guinea-Bissau, i t  is worth noting that 

Guinea-Bissau's criticism of  Senegal for not having made a deelaration of 

succession to the Agreement appears totally unfounded. Senegal vas not a 

successor t o  the Agreement but a real State party which had no need 

whatsoever to  make such a declaration. 

9. Thus, regarding the particular issue of the "actors" in the 

succession of States, it must be t a e n  as duly established in the first 

place that Senegal was not a successor  State but actually a State party 

to the Agreement, bath as having participated in it and as having ensured 

that it ras represented to  that end, and in the second place that France 

Vas not a predeceaser State, but rather a State party itself, or a t  least 

a State acting on behalf of  another with powers of representation. I f  

France considered that it acted on behalf of Senegal, the matter is then 

one of representation and pouers, and not a question of succession of 

States. In the Portugal/Guinea-Bissau relationship on the other hand, 

Portugal vas in 1958 and 1960 a unitary State responsible for les 

"Province of Guinea1' and was therefore a State party to the Agreement, 



3 .  Lt is a treatv (without specifying further the number of 

participatlng States); 

2 .  it is a boundary treaty, and 

whereas upon its independence ~uinea-~issaA could be considered as a 

third-party State to the Agreement, following the general declaration of 

l 
non-succession made by the People's kssembly of Guinea-Bissau on 

24 September 1973. Zn other words, the law of the succession of Sta tes  

may not be invoked as a Law applicable to this particular case,  neither 

because of the presence of France nor that of Portugal, both incîdentally 1 strangers to the present litigation, nor 

because Guinea-Bissau is involved, - which 
force of that law to be spent by declaring 

w f  th respect to the Agreement. 

10. Moving now from the question of 

Sta tes ,  on to that  of the "subject-matter 

noted that the 1950 exchange of letters 

treaty-instrument, which can be termed 

that of Senegal, but only 

anyhow quickly cauaed the 

itself a third-party State 

"actors" in the succession of 

of the succession", i t  wfll be 

between France and Portugal was a 

"bilateral" in order to sfmplify 

the cornplex, hybrid and arnbfguous relationshlps which I t  established 

between Portugal on the one sfde, and France, 

on the other; in this respect, let us say 

the Communauté and Senegal 

that: 



11. On the f i r s t  poin t  regarding the formal content of the 

instrument, Guinea-Bissau has adopted a clear and consistent stand. 

Through the application of the tabula rasa principle, it rejected al1 

succession t o  the exchange of  letters between France and Portugal of 

26 April 1960, since it repudiated the treaties signed by Portugal 

and applicable t o  the Province o f  Guinea. On the basis of the 

above-mentioned general derlaration of 1973, as w e l l  as United Nations 

practice and custornary law on succession of States, s successor State is, 

according to the tabula rasa p r i n c i p l e ,  especially in the case of 

succession as a result o f  decolonization, a "third-partyw State with 

respect to al1 the agreements and treaties for which it has not expressly 

made an act of succession. The t abu la  rasa princlple clearly defines the 

particular legal  condition in which the successor State finds itself. 

Non-succession constitutes the rule, except in the case of a tac i t  or 

expliçit contrary decision of the State concerned. With regard both to 

rnultilateral treaties and to  bilateral agreements, the successor State 

starts with a non-succession situation, making it a third-party State to 

the agreements as from the stasting point of the tabula rasa. The 

essential idea underlying the Vienna Convention on Succession of States 

in respect o f  Trearies of 23 August 1978 is that the successor State, 

save in exceptional cases s p e c i f i e d  In the Convention, does not 

autornatically become a party to the treaties signed by i t s  predeceasor 



for the transferred territory. Article 16 of the above-mentioned Yienna 

Convention apecifies that in the case of dkcolonization: 

A circurnstance which should also be nated as a complete bar in t h k s  case 

"A newly independent State is no\ bound to maintain in 
force, ar t o  become a party to, any tyeaty by reason only of 
the fact that at the date of the succession of Statea the 

1s that the 1960 Agreement does not seem t b  have been put inta force at 

treaty was in force In respect of the 
succession of Sta tes  relates." 

al1 by the administrative power of. the so-kalled Portuguese Guinea. 

1 .  
Moreover, in its report t o  the General Assembly, the International Law 

territory to which the 

Commission, transaitting t o  the Assembly the draft whlch was to becorne 

the Vienna Convention, declared that "a n e h y  Independent State benins 

its international llfe free from anv obllphtion to continue in force 

rreaties prevlouily applicable with respeEt t o  its rerritory2u 

(emphasis added). In the psesent case, Gubnea-Bissau did not merely 
l 

invoke, for a specific case, or in a partikular ciscumstanee, the 

tabula rasa principle for a gfven treaty; it  vent much further by making 
1 

s general declaration of non-succession. This 2s a f ac t  which ii wwould 

be difficult l egal ly  to leave out  of accouhl. 

2 ~ o c .  A/9610 in Yearbook of the ~nternatioka~ Law Cornmfssion. 1974, 
Vol, II, Part One, pp. 166-280 ( s e e  para. of the comentary t o  
Art. 15). 

12. This means, incidentally, that it 

the statement in paragraph 31 of the Award 

is not possible to concur vith 

where i t  i s  safd that 



"the very fact of invokinq before the Tribunal grounds of non-existence 

or nullity of the 1960 Agreement ... implies acknowledgement of the 
I status of successor of one of the Sta tes  which concluded that Agreement" 

1 (emphasis added). The reasoning bekind paragraph 31 would have been 

1 unfmpeachable if Guinea-Bissau had itself "lnvoked" the benefit of the 

~ Agreement. This is not the case. On the contrary, it is resisting its 

~ application. Moreover, Gulnea-Bissau does nol plead rnerely the 

non-existence or nullity of the Agreement, but claims above a l 1  that it 

is not opposable ta it - a plea which is its main submission, a fact 

which is worth streesing and whfch paragraph 31 seems unfortunately to 

l 
have overlooked. This plea that the Agreement is not opposable to it 

1 indisputably irnplies that Guinea-Bissau is not a successor to that 

1 Agreement. I t  would be a paradoxical situation to consider a general 

~ declaration of non-succession to treaties as implying as a starting 

1 point ... a succession to one of them. The tabula rasa princkple cannot 

3~hat being said, a aubsidiary point is that the status of successar 
State does not necessarily depend upon the position adopted by the State 
regarding a particular agreement. This is in the f i r s t  place because a 
State noe having the status o f  successor State may well fnvoke in a 
particular litigation the benefit of a treaty while remakning a third 
Party to it, if fts case falls within the exceptions to the principle of 
the relative effects of treaties. That mere fact of invoking the treaty 
can not confer upon it the general status of a successor State. 
Conversely, the position of being a successor State is not exclusively 
conditioned either by the succession to treaties or by the succession ta 
one of them, in particular the 1960 Agreement. Succession of States 
embraces other treaties than the 1960 Agreement and matters other than 
just treatiea. Even when a State invokes the total application of the 
tabula rasa principle, ft can atill remain a successor State regarding 
other matters. This is the case of Guinea-Bissau, which is a successor 
State of Portugal, but certainly not due to the notion, Inaccurate in any 
case, that it has "invoked" the 1960 Agreement. 



13. If one considers the indisputabli 

non-succession, the situation appears as 1 

Ca) Guinea-Bissau, as was its right, has 

agreements except where a contzary in 

been no such manifestation regarding ' 

existence of whîch it was In fact unar 

consiâered, as a point of departure ai 

tabula rasa principle with respect to 

Guinea-Bissau i s  a third-party State 

1960 Agreement. 

(br It should be ascertained whether, thsi 

succession mechanisms, in spite of it: 

non-succession, Guinea-Bissau can nevi 

agreement, in partfcular because of i 

14. It remains to be determined whetl 

content as a "boundary" treaty, and a "ma 

1960 exchange o f  letters h a s  a specific ni 

the tabula rasa princfple, which is a prii 

regarding succession of States.  This is 4 

examined. In Eact, the tabula rasa princ.  

fact of the declaration of 

iving two facets: 

bjected any successkon t o  a l 1  

sntion is manifest. There h a s  

le 1960 Agreement, of the 

.re .  It must therefore be 

I according to the norm of the 

,uccesslon of S t a t e s ,  that 

i relation to the 

igh this o r  other State 

general declasation of 
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: nature. 

!r, due to i ts  substantive 

t i m e "  baunâary treaty, the 

ure such that L t  can negate 

iple of international law 

.e second point to be 

' l e  does comport an exception 



for boundary treaties and régimes. 1 will refrain for the tIme belng 

from further specifying its nature. 

15. The following first stage in the argument is necessary: 

First and foremost the question must be asked whether Guinea-Bissau 

adheres to the idea of automatism in the succession t o  boundary 

treaties. This question I s  not superfluous because the uti possidetis 

principle for land frontiers has rfght from the start been under attack 

by certain African States. It must therefore be ascertained whether 

Guinea-Bissau was one of them and whether i n  the present case, it has 

s h o w  aome diffidence towards this exception to the tabula xass principle 

In the case of boundary treatles. 

16. The Organizstion of African Unity (OAU) has admitted the 

principle of uti ~ossidetis, endorsed indirectly in I t s  Charter of 

May 1963 and more directly in its Cairo Resolution o f  1964. As stated in 

the Judgment of the Chamber of the International Court of Justice in the 

case concerning the Frontier Dispute (Burkina Faso/Re~ublic of Mali): 

"The elements of u t i  ~ossidetis were latent in the many 
declarations made by African leaders  in the d a m  of 
independence. These declarations confirmed the maintenance of 
the territorial status quo at the time of independence, and 



stated the principle of respect both 
fsom international agreements, and fc 
interna1 aûministrative divisions. 1 
Organizatian of African UnIty did'noi 
uti ~ossidetis, but made only îndirer 
Article 3, according lo which member 
principle of respect for the sovereig 
integrity o f  every S t a t e .  However, t 

conference after the creation of the 
Unity, the African Heads of State, k i  
above (AGH/RES.lL(I)), adopted in Caj 
deliberately defined and stressed thi 
uti possidetis duris contained only i 
Charter of their organization4. " 

17. Guinea-Bissau did not show any hl 

as d i a  other  States, such as Morocco and : 

taken as eatablished that i t  is bound by 1 

never denfed ita compulsory nature, e i the i  

national liberation, or since i t ~  indepen! 

never at any tfme pleaded, In the present 

uti posafdetis principle, which Il vas opi 

points of agreement between the Parties ti 

precisely their respect for the u t i  vossic 

which they disagree 1s the scope of this 1 

and binding nature. 

4~udgment of 22 Decembet 1986, X . C . J .  Rew 
para. 22. 

:or the frontiers deriving 
r those resultlng from mere 
le Charter of the 
ignore the principle of 
: reference to it in 
;tates solemnly affirrn the 
ity and territorial 
: their first summit 
lrganlzation of African 
their Resolution menrioned 

:O in July 1964, 
principle of 

i an implicit sense in  the 

itility towards this princfple, 

imalia. It may therefore be 

ifs principle, since it has 

during its atruggle for 

:me.  In addition, it has 

:ase, against the 

i ta i t  eo da, One of the 

the present dispute is 

principle. The point on 

cinciple and not its existence 



18. Çonsequently, there is absolutely no need, for purposes of the 

present case, t o  dwell any further on the general and mandatory character 

of the uti aossidetis principle. Any reserve, hesitation, argument or 

questioning regarding that principle is Irrelevant here, uhethes founded 

on the principle of self-determination which has appeared as  conceptually 

contradictorjr with ut1 poçsidetis, or on any other consideration, since, 

in the present case, both Parties have clearly stated their concurrence 

with this principle. To my mind, this is an element of applicable law 

agreed t a  by the Parties, beyond any other consideration of general 

international 1aw which rnight justify and impose the application of the 

principle in question. 

19. In the Award, reference is made to a u t i  ~ossidetis principle 

regarded as specifically Afrtcan. In particular, in paragraph 61, the 

Award tries to draw a distinction between, an the one hand, the 

experience of Latin America in the 19th cenlury, where only the colonial 

administrative boundaries, such as those of the Sp'anish Crown, had been 

erected inta intangible international Erontlers, and, on the other hand, 

the experience of Africa in the 20th century, where a l 1  boundaries, 

whether they hao existed between two colonial empires or within one and 



the same colonial empire, were erected intg international and equally 

intangible fsontlers, Does this mean that the uti possidetis principle 

doea not psotect frantiers previously established between two colonial 

empires in Latin bmerica, and inherited for instance at present both by 

Brazil, which was formerly Portuguese, and by fts neighkiours, former 
1 

Spaniah, English, French or Dutch Colonies' in any event, I do nol thlnk 

1 
that any distinction should be drawn between a Latin-American 

l 
uti aossideti~ and a uti ~ossidetis which hould be truly and specifically 

"African": this seems to me to be unfoundkd. No such distinction is 

made anydhere in the writings of juris ts .  The Award introduces here an 

Innovation which could have unforeseen conkequences and of no proven 

usefulness. 1 
20. It is, however, striking to observe, for purposes of what 

follows, that the Award thus draws a distinction, presumably for legal 
l 

colonial empires or exist within the context of one and the same former 

purposes, thus with a view to establishing 

for land boundaries according to whether 

colonial empire. By doing so, the Award séerns t o  sec out in two 

differentiated legal régimes 

they separate two former 

conflieting directions, pressing, by impliAation, for differentlation o f  
I 

legal régimes for land boundaries, wh1l.e 

land and maritime boundaries. If one finds 

agsertiag a unity of régime for 

sufficient reasons t o  



distinguish between different land boundary régimea, a fortiori: should 

one refrain from attributing the same legal régime t o  both l a n d  and 

1 maritime boundaries? 

21. The question now to  be examined is whether maritime 

delimitationa give rise, from the legal standpoint, to real frontiera, 

similar to land frontfers. Guinea-Bissau has makntained that it is not 

legitimate to equate maritime delimitations le land frontiers so that the 

uti vossidetis prineiple, the binding character of which it does not deny 

for land frontiers, does not, in ita view, apply  to maritime 

deliminatlons. Senegal, which holds the opposite oiew, has accosdingly 

1 accused Guinea-Bissau of trying to deny that maritime limita have the 

character and status of frontiers. 

22. On this point, I am of the op in ion  that maritime delimitations 

t o  preduce genuine vfrontiers" [frontières]. The extent o f  State 

I 
jurisdiction is undoubtedly different f o r  maritime l i m i t s  and for land 

frontiers. This difference, however, is one of degree and not one of 

kind, even if certain maritime l i m i t s  do not wproduce" an exclusive 



and complete State jurisdiction. However 

one of kind it would not preveat in any w, 

from being considered as eguivalent to a 

unâerstood as meaning a Line the function 

domain of exercise of the competences of 

the jurisàiction of another State. It is 

at least in fts present stage of developmi 

competences t o  the coastal State which it 

assimilate in al1 cases to a State sovere 

exclusive cornpetence of the State enjoyini 

sufficient to rreate so fundamental a dif 

and land frontiers as to suggest that the; 

frontiers; particularly since even in th( 

certain diversification of régimes can be 

23. In any case, 1 believe that Senei 

position of Gu,inea-Bissau correctly. It I 

Guinea-Bissau haa mafntained that maritirni 

han simply contended that those lirnits, wl 

goaerned by a l ega l  régime which is distii 

àistinguishes them from land frontiers to 

even if the diffesence were 

, t o  my minci, a maritIrne limit 
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f which is to separate the 

e State from the areas under 

rue that the law of the sea, 
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ould be difficult to 
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bserved. 

1 is not interpreting the 

es not seem to me that 

lIrnits are not frontiers. T t  

ch are frontiers also, are 

L and more recent, and which 

uch an extent that, according 



t o  Guinea-Bissau, there must be a difference in treatment regardkng the 

application of uti ~ossidetis. This is the question that w i l l  be 

examined now. 

24. In an effort to ascestain the meaning of the words by applying 

the rules of interpretation c o d i f i e d  ln the 1969 Vienna Convention on the 

Law of Treaties ,  the Parties have engaged in semantic considerations al1 

of which seem to me both secondary and superfluous. Guinea-Bissau has 

referred to numeroizs t e x t s ,  including the 1958 Geneva Conventions and the 

1982 Montego Bay Law of the Sea convention, which apparently go so far as 

to avold using the French term wfronti&re" to designate maritime 

"delimitations". Guinea-Bissau, while not denyfng that maritime 

delimitations "produce" lines of separation which constitute real 

frontiers, points out that the ordinary rneaning of the term "frontière", 

and chiefly its legal meaning, confine its use to land and that 

uti vossidetis is applicable only to land frontiers. This is not the 

view of Senegal, which conslders that maritime delimitarions cannot be 

exclvded from the category of frontiers governed by u t i  aossidetfs merely 



because those delimitations are not mentfo 

relating to uti possidetis, nor in the pre 

writings . 
25. A.  Thomas in his Dictionnaire gkn 

commencement du XVIIe siécle à nos fours < 
the "partie extrême où s'arrête un territo 

portion where a territory or a domain corne 

as the "limite qui sépare le territoire d '  
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explicitly in that resolution, to the prini 

the frontiers inherited from colonization. 

myself involved quite closely in one capac: 

concerns in the 1960s, I am in a position 1 

testimony. When endorsing the uti possidei 

leaders had exclusively in minci the guestic 

frontiers. Following the achievernent of II 

by one African country a f t e r  another in  thr 

which, on the one hand, several ethnic groi 

same State (poly-ethnic State)  and, on the 

ethnic group found itself extending over t t  

(multinational ethnic group). It was onEy 

newly-independent African S t a t e s  that that 

situation might cause the break-up of Statt 

after the colonial withdrawal which led tht 

the intangibility of land frontiers and to 

sort of renewal "rat i f i cat ionvt  of the Genei 

partit ion of Africa,  was historically the c 

no tirne was there any thought for maritime 

relate t o  a different horizon, namely the k 

problems by definition did not arise. 

28. It should also be noted that nowhe 
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Hevertheless, since I uae 

:y or another in AfrLcan 

i offer my persona1 
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Succession of States in respect o f  Treatles and the Vienna Convention on 

Succession of States in respect of State Property, Archives and Debts - 

both of which recognized a t  the international level the principle of the 

intangibility of the colonial heritage in respect of frontier treatie~ 

and régimes - is there any trace in the declarations of the participating 

delegations of any reference to maritime frontiers; ye't this was a time 

(1978 a d  1983) when the 1982 Convention on the Law of the Sea was very 

much in everyone's mlnd. Al1 these travaux prériaratoires - were part of 

my life, In my fourfold capacity of membes o f  the International Law 

Commission, Special  Rapporteur on succession of States in respect of 

State Property, Archives and Debts, Head of delegation at the Fonference 

of Plenipotentiaries a l  Vienna in 1978 and Expert Consultant of the 

United Mations at the 1983 Yienna Conference. 

29 .  It is alao necessaxy not to lose sight of a f a c t  which IQ simply 

a matter of common sense; f o r  a heritage to be protected, it 1s first of 

al1 necessary that it should exist! There w0uI.d be no point in creating 

a rule for a category which does not exist. It was the less likely that 

the foundlng fathers of the African political institutions could have 



30. It is also necessary 20 bear in mihd that the claim t o  extend 
l 

thoughr of legislating for the intangibfli& o f  maritime boundarfes sinee 

those boundaries practically d i d  not exist. In fact. there was sirn~lv no 

1 
colonial heritape to vreserve fn the matter of maritime boundaries! It 

today the scope of application of uti possihetis to maritime boundaries 

is being made at a t i m e  when the application of that principle to land 
I 

i s  therefore inaccurate to assert that the 

plenipotentiaries at Vfenna in 1978 and 1983) 

mfnd when they legislated on the question 

frontiers inherited from colonization. 

6 frontiers themselves ia encountering aome Jesistance . It Ta possible 

African leaders (and even the 

had maritime frontiers in 

of the Intangibility of 

to observe in recent writings renewed criti'cisms of the ut1 vossidetia 

principle in Africa, and at least one of thk learned counsel for Senegal, 

who now'defends before the Tribunal the extLnsfon of that princfple to 

%ee, among the abundant writings on the s d j e c t ,  the recent vork by 
Marie-Christine Aquarone, Les frontières duirefus. Six séparatismes 
africafns, Parfs, C . N , R . S .  edltion 1988. 



and the validity of the sarne principle even for land frontiers. Frontier 

disputes have actually broken out in h f r l c a ;  and whenever uti possidetis 

is mentioned, it is always with the reminder that it applies te frontiers 

othemise described - with renewed insistence at present - as "unjust", 

"art i f i c ia l"  and designed to serve the Interests of colonial, empires. 

This increases still more impatience with what is certainly regarded as 

law, but "unjust" law, and this threatens the solidity of the whole 

eâifice. A new political dfscourse on African land frontiers is 

developing, to such an extent that regional bodies try to take every 

possible opportunity to confirm the validity of the principle thus 

threatened - withou~ however ever thinking o f  extending Lt to maritime 

boundaries. It is a fact that in this new discourse, repeated reference 

is made to the "arbitrary" character of the (land) frontiera because they 

enclose States wlthin spatial frameworks whlch do not caineide with, 

among other things, the ethnic and historical realities of the African 

peoples.  This approach i s  not a t  a l 1  calculated to favour the 

maintenance of the s t a t u s  quo, i . e . ,  the respect due to the 

utl ~ossidetis juris principle; particularly since this discourse, in an 

awarenesa of the economic crisis and the scourge of underdevelopment, at 

present more severe than ever on the African continent, no longer 

hesitates to contrast the "favoured" countries (those having a grest 



territorial extent, rich subsoil and soil, 

the "disiadvantaged" countries (those that 

enclosed on all aides ... ), s cleavage mat 

partitions, through the way in which front 

31. Yet it is precisely in this peric 

principle is receiving d i r e  s trokes  and mz 

its  integrity for a sound application t o  c 

attempts are being made to extend the s c o ~  

principle to  maritime lfmits. The l e a s t  t 

is  that the proposal for a spatial extensl 

counter t o  the trends of a certain Africar 

32.  I t  must hawever be  observed that 

seeks purely and simply to assimilate the 

~ecognizes the existence of specific char; 

them and maintains that today the concept 

gradually diversified with the discovery ( 

outlets t o  the sea . .,) and 
re small or poor in resources, 

werse by the colonial 

ers were drani.  

when the uti wossidetis 

ntaining only vith difficulty 

lonial land frontiers, that 

of application of  that 

at can be said on this point 

n of the principle runs 

public opinion. 

enegal has denied that it 

wo types of frontiers. It 

t e r i s t i c s  proper t o  each of 

f f r o n t i e r  has become 

new spaces by man. This 



seems to me perfectly correct. kt the same time, what fs not so correct 

is to take that fact as a startfng point in order to justify an automatic 

alignment of the l e g a l  status of the delimitation o f  those new spaces 

with that of land territories. It would be more  natural to envisage the 

exact opposite, namely that the diversification of the concept of 

frontfer should involve a corresponding diversification of the various 

régimes. Later developmenis w f l l  indicate whether a unification of 

régimes i s  cal led  for,  on the grounds o f ,  for example, a certain identity 

of object and purpose for those various limits and frontiers, Those 

develapments w i l l  indicate also how far that unification can go. To take 

unification as a starring point ,  on the bas i s  o f  an unveriffable 

postulate, would however prejudge those developments and would at the 

same time assimilate, èy analogies which are fragile, if not dubious, 

spaces which d i f f e r  by their very nature. The l a w ,  in its processes of 

norm creation, does not proceed In that marner. I fail to see, in the 

present state of the law, what principle  could be Invoked t o  justify the 

automatic application of u t l  possidetfs to two different types of space, 

and to do so for a principle which, like ut1 riossidetis, constitutes an 

exception t o  tabula rasa and to State sovereignty, and which musr 

therefore be interpreted reslrictively. 

33. In other words, the Iwo Parties are, if not in agreement, at 

least not very far removed from each other, regarding the fact  that the 

rules applicable in international law to land frontiers cannot al1 be 



transposed to maritime boundaries, if on: 

difference between the two spaces and thi 

environments. Hence, the problem is whel 

is one of those rules which cannot be tr, 

frontier t o  the other. Guinea-Bissau ha! 

different nature of the spaces concerned 

in which each is linked with the populat. 

different nature of the rights which the 

Senegal does not dispute the differences 

institutions, sinre manifestly each of t l  

which are peculiar to i t .  However, it di 

that the uti vossfdetis principle fs one 

specific to land frontiers, and extends . 

because it considers that the t w o  Institi 

namely to avoid conflicts and to maintail 

34. 1 take the view that the differi  

and irreducible; that the concept of su? 

such as that of territorial inviolabilit: 

have, a place in maritime areas, so that 

certain activities in those spaces which 

because of the physical 

ifferent nature of the two 

r the uti possidetis principle 

posed from one category of 

welt at length on the 

n the radically different ways 

s concerned, and on the 

ate exercfses in each case. 

l e g a l  status between the two 

is governed by certain rules 

not go ao far as to recognize 

those norms which must remain 

to maritime boundariel mainly 

ons have a similar objective, 

eace among peoples. 

es of environment are obvious 

eignty and i l s  consequences 

O not have, or do not as yet 

foreign State can carry out 

e placed under the 



1 jurisdiction of another State;, that sfmilarly it is a t  present more 

difficult to give effect te another concept, namely that of effectivity, 

In maritime spaces than in land spaces; and l a s t l y  that, unlike land 

frontier agreements, which are freely negotiated without having to obey a 

pre-established logic, rnaritfme delimitation agreements are today 

governed by a general princfple of equity. Above all, however, in viea 

of the existence of these and other rules  which âifferentiate them, it 

seems to me a l 1  the more unwise to align these two institutions, unless 

there is some imperative reason to do sa, and to apply to both o f  them 

indiscriminately a norm such as uti possidetis, which is a very strong 

and very "weighty" principle - so much so that it holds in check the 

sacrosanct principle of State sovereignty. I f ,  at the present stage of 

development of the law of the sea, the legal status and régime of 

maritime delimitations do not attribute sovereignty to the coastal State, 

as 1 have already painted out, I do not see kow it ie logical ly  possible  

to assert that an agreement by which those maritime delimitations are 

eatablished can be assimilateci to a land frontier treaty which, for i t a  

part, establishes State sovereignty. 

35. In conseguence, there can, It seems to me, be no doubt that 

maritime limita constitute frontfers, but frontiers of a different nature 

or category. For this reason alone, they have, and must have, a legal 



régime and status which that very differei 

regard to the procedures for concluding ai 

For this reason alone, they do not necess* 

of the uti passidetis principle. 

36. The Award does of course rightly 

"the delimitation of the area of spatial ' 

State's legal order] may relate to the lai 

and lakee,  the sea, the suhsail or the ati 

that "From a legal point of viev, there i: 

different régimes dependent on which mate 

delimited." 1 am afrafd 1 cannot agree v 

of frontiers, air law, space law and the 

with the same principles, rules and patte 

frontiers. It is perfectly true to say tl 

the delimitation is the same, namely to di 

permanent marner the area of spatial valii 

Nevertheless, the rules applicable to ach 

necessarily be a d a ~ t e d  to the environment 

the material element speciffc to that env. 

abstract construction totally detached fri 

intended to govern. The difference betwei 

ce has impoaed already with 

reements establishing them, 

rilp cal1 for the application 

3bserve in paragraph 63 that 

slidity [of the noris of a 

1 area, the waters of rirers 

ispheren. Lt goes on to say 

no reason to establi~h 

i a l  element ks belng 

th the Tribunal. In the matter 

xw of the sert do not comply 

IS as the law of land 

3t in a l 1  cases the purpose of 

termine in a stable and 

ity of a State's legal noms. 

:ve such delimitations must 

:O whlch they will apply and to 

ronment. The law is not an 

n the reality which L t  1s 

i the material elements gulte 



naturally calls for a difference in legal régimes; i f  this is not so in 

certain cases, because one and the same legal construction is 

occasionally sufficiently flexible to be adapted partially to t w o  

different material elements, this is merely an exception which confirms 

the rule. 

37. The Award, in paragraph 65, re j ec t s  Guinea-Bissau'a argument 

that maritime boundaries onLy establish lfmits for certain matters, such 

as fisherfes or the exploitation of natural resources ,  uhereas land 

frontiers deteruilne jurisdictional limits for a l 1  matters. On the 

contrary, the Award s tresses  that "There are many examples of land 

frontiers between two countries which are not constituted by a single 

lin& but by several different l ines ,"  IL is true that examples can be 

given of boundaries on'the surface of the land which do not coiacide with 

the limits established for the suhsoil, generally when the exploitation 

of mines is involved. The Agard, however, does not directly meet 

Guinea-Bissau's argument; Guinea-Bissau rightly points out'that the 

residual rules governing maritime boundaries and those governing land 

frontiers differ materially in the that first set of rules are special 

law and the second general law. Althaugh in actual fact there are also 

special régimes among land frontiers, this is only an exceptfon which 



confirms the rule. mLis exception, howevr 

more than a specific adavtation bv treatv 

possible but whicb stfll remains extraneoi 

land frontiers. 

38. 1 cannot agree with Senegal when 

"the distinction which Guinea-Bissau 
delimitation agreements and land d e l i  
the standpoint of their form and that 
regard to the rules of State successi 
rule of positive international l a w .  
learned writers are agreed in saying 
difference regarding the object os tk 
treaties in aolemn form and treatiea 
(PV/9, p.  21.) 

IE is indeed true that the two categosies 

same authority; there Is nevertheless an 

their mode of conclusion 1s justifies by t 

form go through a cumbersome procedure bec 

polltically more important. Senegal haa 

Agreement of 29 September 1938 whfch invol 

concluded In simplified forrn. This is prE 

frequent it might be, is no 

something whieh is always 

to the general rule goveniing 

: clafms that 

; makfng between maritime 
ttation agreements from 
if their atatus wlth 
i I a  not supported by any 
i the contrary, al1 the 
lat there is no 
authority between 
i simplif ied foxm. 

treatfes have legally the 

rsential difference in that 

1 f a c t  that treaties in solemn 

ise they are considered 

~nted  out that the Munich 

:d a transfer o f  territory vas 

.sely the example to be 



avoided because many authors have held that that Agreement vas nul1 and 

void, If it is true, as Senegal claims, that the s t a b i l i t y  of land 

frontiere is justified on grounds connected with the peace of the 

populations occupying the terr i tor ies  concerned, that ratio l e g i s  is In 

i t s e l f  sufîiclent to  juat i fy  non-assim£lation for maritime spaces which 

cannot be occupied i n  the aame marner by the populations, 

39. 1 can discern another argument to reject  the thesis put forvard 

by Senegal: it  Invokea the view of Judge Gilbert Guillaume who, a t  the 

tirne when he vas Dfrector of Legal AffaIrs at the French Ministry for 

Foreign Affairs, wrote as follows: "Neither the exclusive economic zone 

nor the continental shelf tan be assimilated lo terrftorv within the 

meaning of Article 53 of the French Constitution", i.e., the Article 

which governs cessions of territory. This rneans that, a t  leasl with 

regard to  the rnanner in which they were treated In the French 
* 

Constitution, maritime limits possess a specificity of their o n  and 

cannat be assirnilated to land territory. IR th i s  not just what 

Guinea-Bissau sought to prove? This observation entails suffi~ient 

reasons to regard it as anything but  self-evident that the uti vossidetis 

principle should be applied automatically, by transposing it without any 

precaution and aa a simple and irresistible mechaniam, from the case of 

land frontiers to  that of maritime l i m i t s .  



40. Clearly, it is necessary t o  exerckse caution since it must not 

be forgotten that the utl ~ossiaetis principle constitutes an exception 

to the relativity of the effects of treaties and hence an exception which 
I 

restricta the principle of S t a t e  sovereignky. Now, in sound legal 

doctrine, an exception must be interpreted restrictively. I t  is not 

permissible to extend autornatically an exception which imposes upon a 

equated wfth land froneiers, if there is & evolution in that sense, It 

successor S t a t e  a land frontier treaty, by 

delimitation. In the future, maritime 

does not, however, seem legitimate at the Aresent tirne co ef fect an 
I 

applying it to a maritime 

boundaries may perhaps corne to be 

automatic mixing of regimes. 1 
41. It must be pointed out that, in taking this approach, Senegal is 

ultimately advancing a sornewhat selective k g a l  régime for maritime 

limita. It is contending that maritime delimitation agreements 

constitute fundamental instruments for the peace of peoples and must 

therefore be protected bg a rule of lntangibility which is aptly provided 

by an extension of the initial scope of application of the uti poss idet i s  
I 

principle. A t  the same tirne, hovever, it is asserting that thhose 
I 

agreements, hovever fundamental and high-rhking they may be, can be 
I 
I conclvded by resofting t o  the most casual and l ea s t  formalistic procedure 

of international law, i . e . ,  that of agreernénts in simglified fonn whlch 



do not require on the side of either party the control and spproval of 

the representatives of the people, when it is precisely the peace and 

security of peoples whfch it is sought to safeguard. 

4 2 .  I fear that by finding the 1960 Agreement t o  be opposable to 

Guinea-Bissau aaaiast kts will as manifested in 1973 and unchanged today, 

this Tribunal has introduced a major legal innovation with important 

consequences. One of its implications uould be that maritime spacea are 

subject to the full and exclusive cornpetence of the coastal  State, 

i , e . ,  to its full sovereignty, a result which would upset the present law 

of the sea as just codified by the international community in the Montego 

Bay Convention. That consequence 1s difficult t o  avolà: one cannot for 

example clairn that maritime limits must be eguated with land frontiers 

governed by the uti ~ossidetis principle, wlthout at the same time 

asserting that al1 the rules of international law applicable to land 

frontiers can be transposed to maritime fronziers. The need for 

consistency forbids an opportunist selectlon of rules on the basis of 

ill-determined criteria. 



43. According to Senegal, Guinea-Biss 

Tribunal that uti vossidetls is not appl i c  

itself asser ted  the contrary in  other circ 

that in the past, Euinea-Bissau "it'self ha 

land and maritime frontiera with regard to 

(Counter-Mernorial o f  Senegal,  p .  158) .  Th 

o f  Guinea-Bissau to the United Nations at 

Gil Pernandez, declared in h i s  letter of 3 

"The Government of  the Republic 
to the principles of the Organizatian 
reaffims its commitmeat t o  respect t 
colonizazion. In consequence, the on 
ve recognize as valid for the delimit 
waters and cont inental  sbelf between 
Bepublic of Senegal is the 1886 Franc 
(PV/9, p. 321, 

on the bas i s  of which the second recommend 

been formulatea by the negot la tors  of the 

The Tribunal has adopted this Senegalese a 

Award). 1 cannot agree. It cannot be den 

been an admisaion by Guinea-Bissau o f  the 

to maritime boundaries if the 1886 Convent 

maritime boundary. But this Is not s o ,  as 

t ,  which maintains before this 

ile t o  maritime limits, has 

istances. Senegal secalls 
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f African Unity COAU), 
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id that this letter would have 

iplication of uti ~ossidetis 

n had really established a 

fil1 be seen from the Arbitral 



hward rendered on 14 February 1985 by the Arbitration Tribunal in the 

Guinea/Guinea-Bissau case. 

44. Following a simflar line of approach Senegal has recalled 

another event, with regard to  which the'Tcibuna1 has upheld its argument 

(para. 66 of the Award). By a note of 4 November 1977 protesting against. 

the boarding of the trawler Ilha de Fogo, at the parallel of Cape 80x0, 

Guinea-Bissau stressed the grave consequences which vould, it  said, 

result  from "any attempt at a unilateral revision of the 

1886 Franco-Portuguese Treaty with regard to the intangibility of the 

frontiers Inherited from colonization" (PV/9, pp. 33-34/40). As ia well 

known, according to the Award af 14 February 1985, the 1886 Convention 

drew a polygon surrounding the islands of Guinea-Bissau and delimiting 

whac Portugal regarded as " l t s  Interna1 waters" Ln its colony. A polygon 

of this kind does not constitute a maritime boundary. 

This Tribunal observes that the Arbitration Agreement concluded on 

18 February 1983 between Guinea-Bissau and Guinea refers to the principle 

of the intangibility of frontiers inherited from colonization. The 

Tribunal draws the conclusion that 

"Since tha t  Arbitration Agreement concerned only the 
delimitation of a maritime boundary, the reference quoted rneans 
that the two Parties recognized ehat that principle was 
applicable to boundaries of that category." (Para, 66 of the 
Award . ) 



This view of the position is unfounded. 14 the case cited, Guinea/ 

Guinea-Bissau, the 1886 Convention in guesdion determined the land 

invoked (Barcelona Traction. Liaht and ~owek Corn~anv. Limited, 

Prellminarv Obte~tions. I .C.J.  Reporta 1P6d, p. 23; North Sei 

l 
Continental Shelf cases, I.C.J. Reports 1969, p. 26, para. 30 and chiefly 

I Delimitation of the Maritime Boundary in the Gulf of Maine A r e a ,  

frontiers, and that is enough to explain tde reference t o  the 

l 1964 Declaration on the intangibility of colonial Etontiers, 

45. In the aame spirit, Senegal has 

hela - that Gulnea-Bissau's contention is 

argued - and the Tribunal has 

the les$ worthy of belief in 

I . Ç . J .  Re~orts 1984, paras. 130 to -146). In 

been seen as a unilateral expression o f  

been formulateci on an ear l i e r  occasion and 

without infringing the fundamental principles 

that it  had itself maintaineci a radically contrary view in the case 

between Guinea and Guinea-Bissau { PVl., p.  1.). The Internat Ional Court 

of Justice has laid dom the conditions under which estoppel rnay be 

legal  uritlngs, estoppel has 

intention by R State which has 

which it cannot go back on 

of good faith and equity. 

For the Court, "es toppe l  is linked to the idea of preclusion" 

(Delimitation o f  the Maritime Boundarv in 

para. 130) rather than to that of acquieçcence. 

the procedural aspect and estoppel the 

principle." [IbLd.) A State cannot do today 

rwie Gulf of Maine Area, 

"Preclusion is in Eact 

substantive aspect o f  the same 

what it  challenged 



In the present case, however, 1 cannot sccept the Tribunal's 

conclusions (para. 66 of the Award). In the f i r se  place, it is necessary 

to take a more circumstantial view of the facts:  the successive 

viewpoints of Guinea-Bissau, from one set of proceedkngs to the other, 

were far from being as contradictory as has been suggested here. It is 

not eneugh to refer t o  pages 76 and 77 of the record of its argument in 

the earlier proceedings. If one reads in full pages 75, 76, 77 and 78 of 

the record it becomes apparent on the contrary that Guinea-Biasau has 

very fimly and very clearly disputed the applicability of uti ~ossidetis 

to maritime limils. In the second place, it is clesr that, in accordance 

with the principle of the relative authorfty of res iudicata, each case 

constitutes a wunicum" independent of those before and those after it, 

Then the Parties a;@ free as to  their strategy, which can Vary from one 

case to another. The Parties are in no way bound by an approach 

previoualy adopted by them; a fortiori a tribunal is always completely 

free and sovereign, not only in  relation to  the decision of another 

arbitration tribunal but also, and more sa, wlth regard t o  the strategy 

adopted by a party, whether in a case aubmitted to it, or, and yet more 

so,  in an earlier case before a different adjudicating body. Lastly and 

chiefly - and even assuming that Guinea-Bissau had pleaded in the earlier 

case the appltcation of ut$ ~ossidetis to maritime boundaries, which it 

d i d  not - the fact  that Guinea-Bissau haâ a mistaken belief does not 



warrant the Tribunal imperatively endorsini the rnistake. An error 
I 

46. Lastly, there is the case-law o f  the International Court of 

remains an eiror even if the Party denouncdng it today had f t s e l f  

Justice to which both Parties in the ~ r e s e d e  case have turned in an 

committed it yesterday, as was the case with Guinea-Bissau. 

effort to find support for their respective 

Justice in the Aenean Sea Continental ~ h e l f l ,  ( I . C , J ,  Re~orts 1978, 

l 
para. 85) ,  in which there is a passage reading as follows: 

I 

positions. This Tribunal has 

Senegalese point of viev. In truth, that case-law boils down to one 

"Whether it  is a land frontier or a boundary lfne 
continental s h e u  that is in question, the process is 
essentially the same, and inevitably involves the same element 
of stability and permanence, and Is subject to the rule 
excludi- boundaty agreements from fundamental change of 
cf rcumstances ." 

alluded to it (para. 63 of the Award) and, in doing s o ,  haa endorsed the 
I 

single Judgment, namely that rendered by the 

The t w o  Parties in the present case gfve dikferent interpretations of 
l 

International Court of 

that ruling. Turkey, in order to challenge the Jurlsdict&on ~f the 

Court, had of course Invoked the reservatioR entered by Greece to the 
l 

1928 General Act for the Pac f f i c  Settlement of International Disputes, 

(General Act of Arbitration), a reservation lpurposting to exclude 

disputes on territorial status. The Court r!ould only uphold Turkey'a 

objection by including among disputes of this kfnd those which related 



to the geogr&phical extent of the continental shelf, thereby attracting 

severe criticisms from learned writers. Langavant points out that the 

Court, in that Judgment, has given to the concept o f  continental shelf a 

retroactive effect, sknce that concept was legally unknovn in 1928. 

47. Nor should it be overlooked that this isolated Judgment, which 

. perhaps turned on I t s  own, facts ,  must be seen i n  proportion. The Court 

would have been the last to deey that maritime spaces constitute 

"territorles". As such, they had therefore t o  be covered by the Greek 

reservation to the 1928 General Act of Arbitration, a reservation 

concerning disputes relating to "territorialw status. The Judgment in 

addition refera to "fundamental change of circumstances". Senegal in the 

present case assirnilates a succession of  States to a fundamental change 

of clrcumstances, a proposition which is not altogether unwarranled. IL 

may however be wondered whether tbis circumstance should not be capable 

of  being invoked only by the original contracting State, on the basis of 

any upheaval occurring within IL, sdnce the successor State i s  a third 

State, not concerned by the treaty or by any such change. Be that as it 

may, this 1978 case-law is clearly based on a "terri tor ia l"  and 

geographical conception of the continental shelf, relying on the notion 



l e g a l  d e f i n i t i o n  of  the continental shelf bhich allows considerable scope ~ 
to the criterion of distance. 

48. The extension of u t i  possidetis tb maritime boundaries cannot be 

recently in the modern law of the sea,  It is precisely for thi~ reason ~ 
consfdered as self-evident, since maritime 

Lhat this Tribunal has only been able t o  flind tuo cases - and it 

boundaries have appeared only 

acbowledges this (para. 64 of the Award) ' in whf ch maritime boundaries I ! 

Channel, 

have been at stake in Latin hmerica, the uki ~assiâetls continent 

par excellence7. Furtherrnore the f l r s t  case, that of the Beagle 

l 
7 ~ t  m o s t  might one add, really as a marginal case, the dispute between 
Nicaragua and the  United Kingdom concerning the sovereignty of Nicaragua 
over "the coast  of the Mosquitos", settled 
by the Emperor of Austria Francis-Joseph 1. 
uti uossidetis principle, which was w e l l  
taken to its  extreme limit, in a marner o f  
coast of the Mosquito Indians and the free 

by an Arbitral Award rendered 
In that case, the 

established on dry land, was 
speaking, when it ~eached the 
port of San Juan del Norte, 

without ever venluring beyond into the seal. The memorial. submitted by 
the Govesnment of Nicaragua ("Exposé par le gouvernement de Nicaragua des 
f a i t s  relatifs aux points en discussion avkc le gouvernement de Sa 
Majesté britannique", Paris, Typographie ~ e o r ~ e s  Chamesot, 1879, in 
French) speci f iad.  thar "the port  of San del Norte and the Mosquito 
coast have from a l 1  time belonged to the s~vereignty of Spain, to whose 
rights Nicaragua has suçceeded" (p. 24). ftill applying an exclusively 
land appsoach to u t i  ~ossidetis, the s m e  memorial added: "Al1 the 
territorial rights of Spain over its ancient possessions have reverted to 
the States which have formed lates and must be considered as belonging 



ia not at al1 relevant, since the uti possidetia rule vas not applied 

therein, as the Tribunal itseli indicates ,  There remains therefore only 

one isolated and atypical case, that of Fonseca Bay, in which the problem - 

at stake was rather that of the territorial sea and a historic bav, a 

case in which the Central American Court of Justice decided, according to 

this Tribunal, that the limits of the high seas which the Crown of 

Castile had established in that bay had devolved in 1821 on the Federal 

Republic of Central AmerIca and subsequently on El Salvador, Honduraa and 

Nicaragua. 

49. This case 1s a very specific one which concerna a gulf bordered 

by three States, Honduras, E l  Salvador and Nicaragua and regarded as a 

7(continued) to those same Sta tes  . . ." (m., p. 59.) The 
United Kingdom had not even accepted the Idea that the toast had become 
Nicaraguan by State successkon, and still less any portion of the 
maritime space. The submissions in the United Kingdom coiinter-memorial 
contain a point 15 reading as Eollows: 

"15. That the limits of the port of Greytown [this is the 
port of San Juan del Norte] described in the decree o f  
20 February 1861 [a decree by Nicaragua], as extended three 
miles to the East and three Lo the West, from the central point 
of the city should be revised,  and that the southern limita of 
the port should be defined." 

( A l 1  the documents concerning this case, writlngs of the parties and 
hvard of the Emperor of Austria, have been assembled, some of the 
documenta k i n g  manuscripts in Spanish or in German gothlc, in a recent 
work "Der Wiener Schiedssvructi von 1881: e. Dokumentation zur 
Schlichtung d. Konfliktes zwischen Grossbritannien u. Nicaragua um 
Mosquitia (eingeleitet u. hrsg. von Günter Kahle unter M l t w .  von Barbara 
Potthast. - Koln; Wfen: Bohlau, 1983)".) 



"historie bay", l ike  the "Chesapeake and 1 

States  or the Conception, Chaleur and Mira 

stated in  the judgment of  the Central Amei 

Fonseca was discovered in  the XVIth centui 

emancipation of Central Amerkca, possessic 

the patrimonium of the Central American Ft 

fIve States. In reality, the Gulf of Fons 

sea held in connnon, If uti 0ossidetIs hac 

maritime boundary between that bay and th( 

Ocean, al1 f i v e  federated States,  and not 

(Honduras, E l  Salvador and Nicaragua) woul 

1 real ly  do not know in  what manner) to a 

Later, when the Federal Republic was d i s s t  

coastal States but only two of them - Honc 

concluded in 1960 a treaty partitioning tl 

w e r e  âetermined by that treaty and nat by 

on the delimitation of the frontiers b e t w t  

established ln 1900 the land frontiers  bel 

a s  a dividing l ine  for the waters of the ( 

terr i tor ia l  waters of a historic bay. 

!laware bays in the United 

iiche bays in Canada", as 

.can Court. The Gulf of 

r by the Spaniards, and on the 

t was transferred undivided to 

leral Republic consisting of  

!ca constituted a territorial 

really been applied to the 

high seas o f  the Pacifie 

ierely the three coastal States 

1 each have been entitled (and 

iortion of that undivided bay. 

Lved it  was not the three 

iras and Nicaragua - which 
! bay. Their respective rights 

rti possidetfs. The Convention 

!n Nicaragua and Honduras 

reen the two countries as w e l l  

ilf of Fonseca, consldered as 



50. 1 therefore see nothing in the judgment of the Central American 

Court of 9 March 1917, rendered in this very spesial case of the Gulf of 

Fonseca, the raters of which were traditionallv and entirelv assimilated 

to land territorv, to indicate clearly that the Central American Court of 

San José de Costa Rica intended to endorse the application of the 

uti ~ossidetis principle to maritime boundaries proper. 

51. Going over to another continent, the Award of this Tribunal 

invakes "another precedent" (para. 64) said to have been established by 

the Anglo-Danish Convention of 24 June 1901 concerning fisheries limits 

which, by succession from Denmark, remained applicable to Iceland until 

1951. The Award gives somewhat excessive weight to the separate opinion 

of Sir Humphrey Waldock ( I . C . J .  ReDorts 1974, p. 106). The case would 

have been one of the application of ut1 ~ossidetis to maritime boundaries 

if, in that case, the Anglo-Danish Convention of 1901 had been 

automatically imposed upon Iceland. That was not however the case. 

Iceland, having become independent, negotiated directly with the United 

Kingdom a new treaty in the form of an exchange of letters dated 

11 Masch 1961. This enabled the United Kingdom to keep, albeit for a 

short period of tlme, les traditional fishing activity in the waters 

cloae to Iceland, and this not by virtue of utf possidetis but by 

agreement between the two Parties. 



52. As f o r  the reference lo maritimr 

Philippines and Brunei) made by this T r i 1  

in fine), it 1s absolvtely irrelevant. 1 

"geographical maps of Malaysia, P h i l i p p I r  

as maritime boundaries lfnes the or ig in  c 

colonial era". It would be essential to 

were imposed upon those newly-independent 

alleged rule entailing the obligation eo 

maritime delimitation. The reply to that 

negatlve. These limits were accepted by 

treaties. 

53. 1 shall dwell only very briefly 

Guinea-Bissau according t o  which a frontl 

successor State i n  virtue of u t i  vossfdet 

a certain age. The dward, (para. 68 

"Guinea-Bissau has not been able to e s t a l  

present arbitration the existence of any 

imposing such a conditionw (the conditior 

for i t  to be opposable). This statement 

iundaries in Asia (Malaysia, 

11 (para. 63 [a: 641 

1s of no avail to assert that 

and Brunei, for example, show 

rhich goes back to the 

)ve that the lfnes in question 

:ates by application of an 

:ceed t o  colonial treatkes of 

iestion is a categorical 

: States concerned by means o f  

the question raised bg 

treaty, to be inherited by a 

, must as a general rule be of 

1) rules  on this point that 

ih fn the course of the 

-m of international law 

I t'duralion" of the agreement 

mistaken. In the first 



place, Guinea-Bissau has never alleged before the Tribunal "the existence 

of a nom of international. lawl'. It relies not on a n o m  but rather on 

the logic of the institution. Moreover, and although adopted 

subsequently to the 1960 Franco-Portuguese Agreement, 

resolution 2625 (XXXV) voted unanimously by the United Nations General 

Assernbly on 24 October 1470, and embodying a Declaration on seven 

"Principles of International Law concerning Friendly Relations and 

Co-operation mong States in Accordance with- the Charter of the 

United Nations", is applicable in the case because it merely codified 

principles of customary international 4aw. That declaratien twice 

ernpha~ized that the territory of a colony was "sevarate and distInctit 

from that of the Administering Power and remained aeparate and distinct 

so Long as that territory had not obtained its independence. Lt is thus 

clear fhat, under the Charter of the United Nations, an Adminiatering 

Power has no authority to dispose of the territorial status of a colony, 

particularly in the so-called "suspect" period when it  had difficulties 

with a movement for independence, as was the case in Guinea-Bissau in 

1960. 

The 1960 Agreement thus appears to have disposed of the territorial 

status of a non-self-governing territory which was entitled to an 

"inherentt' right to a maritime space. A right of that kind I s  

pre-existent to any delimitation. 



relative obviously means that those effectls can only operate as between l 
the contracting Parties, Save for those ceptions whf ch are exhaustively 1 
specified by the law. Guinea-Bissau d i d  n'ot -1st aa a Sta te  in 1960, 1 
the date of the conclusion of the ~~reemen' t  under consideration here, and 

the Agreement in question, That status is moreover a logica l  one under l 

it is therefore clear that it was not a ~ t l a t e  party t o  that instrument. 

the international law of State succession, whose tabula rasa prlnciple l 

Accordingly, its status can only be that 

musc mean that the successot State faces the succession ex nihilo, and l 

of a third State with respect to 

accepte an agreement only through the exp$ession of its wiP1 to succeed ~ 
to it. Guinea-Bissau is indisputably a t l i r d  State from that point of 1 

l 55. On this basis f t  would be a third State even if the Agreement in i 
question had been previously "receivedM in1 a regnlar marner into the l 
colonial law in force in the Portuguese ~iovince of Guinea. That wae nat 

I 

in fict the case, and Guinea-Bissau d i d  ndt even knov of the existence of l 

formal condition: its publication in ~ u i n h - ~ i s s a u  by the Portuguese l 

the 1960 exchange of letters. For the AgJeement t e  be valid in. and 

administrative authoritles. The Parties in the present case have had a l 

opposable to, what was then a dependent territory, it  had to f u l f i l  a 



was knoun to or published by the various States or  entities concerned. 

Many of the arguments submitted on that point appear to me to be 

superfluous or irrelevant. It matters l i t t l e  that the Agreement in 

question was published by France both in its Journal officiel and the 

Journal de la Communauté or by Senegal in the Journal officiel de la 

~édération du ~ali'. The sole issue here is whether, in one way or 

another, the Agreement in question became known or was the subject of 

publication on Guinean territory. 

56, Prom that point of view, the only one which showld concern the 

Tribunal on the question, the position is both clear and Instructive. In 

the f irs t  place, it is not dispuced by Senegal that the exchange of 

letters was not the subject of any o f f i c i a l  publication at Lisbon on the 

part of the Portyguese contracting party. This fact is in itself 

somewhat inexplicable, even assumfng some deviation from the 

Constitution. A formal condition was thus not camplied with. I am 

recording this f a c t  without pronouncing on the domestic or international 

legal consequences of that forma1 legal defect. 1 mention it simply 

81t vil1 be noted moreover thae even that publication ae Dakar d i d  not 
prevent the Senegalese authorities themselves £rom being unaware of the 
existence of that Agreement when they rep l i ed  offfcially t o  the Italian 
Embassy on that point as follows: "There does not exist any 
international agreement; the two countries accept f o r  the tirne befng the 
course of the maritime boundary inherited from the c o l o n i a l  period, 
namely: the 272" lin@ from the terminus of the the land frontier." 
(Counter-Mernorial, Vol. II  A: Annex 3.) 



because Lisbon ia one of the indispensible stages through which the 

Agreement had to pass in i ts  progress from the metropolitan legal order 

to that of the Portuguese Province of ~ u i n k a .  This "metropolitan" stage 
l 

or support point is non-existent. l 
57. But even i f  it had existed, it  wo?ld not have sufficed by i t s e l f  

to make the Franco-Portuguese Agreement enter the colonial legal order 

then in force in Guinea-Bissau. For tradiiionally - and on t h i ~  point 
l 

the Portuguese legal system resembles ~ren!=h overseas law - a law adopteâ 
or a treaty concluded by the Administering Power could not be extended 

automatically to a colony or overseas territory, since atherwtae the 

inhabitants of the metropalis and those of 

exactly the same rights and the same duties, 

been contrary to the philosophy of the 

the calany would have had 

a result which would have 

colonial system. For a text to 

become applicable in a non-autonomous territory, it had to be expressly 

introduced into the Law of tbat terrltory, 

of that text in the territory but by an 

metropolitan authorities. To sum up, the 

not just by a mere publication 

appropriate decision of the 

non-self-governing territory 

was subject to what was known as the princiale of Leainlative s~eeialitv 

and the principle of conventional s ~ e c i a l  
I 

l.r; the very title of those 

principles suffices to illustrate the very s p e c i a l  legislative and 

conventional regime of a non-autonornous territory. 



58. Alongside that non-existence of the metropolitan "stage" there 

fs the absence of any application decision in Guinea-Bissau, as well as 

of  any publication whatsoever, ao that the 1960 Agreement concluéed at 

Lisbon was legally "re~ained", as it were, in that capital, as  though it 

d i d  not concern in any way the Guinean territory which was nevertheless 

its basis, ar more accurately as though the Adminlstering Power intended, 

contrary to f te  ovn law, ta assert that the application of the Agreement 

d i d  noe concern the people and territory of Guinea but was a matter 

exclusively for the central authorities at Lisbon. This is so much the 

case that Portugal not only d i d  not  publish the Agreement in  

Guinea-Bissau, or take any regulatory or legislative decision to declare 

it applicable to that territory, but also appears to have done everything 

poss ib le  ta make that Agreement trnly "alien" to Guinea-Blssau. 

59 .  I t  vas thus that the Portuguese Decree of 22 movember 1963, 

which would have provided an i dea l  and exceptional. opportunity to concern 

Guinea-Bissau in  the Agreement, since it def ined or redefined the 

territory of that Portuguese Province, nevertheless completely ignored 

that Agreement. Unless one were to connider that Portugal had a 

conception of territory which was confine6 t o  land territory and excluded 



completely maritime territory (this would Provide an additional and 

l 
unexpected justification for the distinction between land frontiers and 

maritime boundaries for the purpose of 

ut1 possidetis to the latter!), one is bound 

Administering Power appeared to have had a 

regarding the ultimate addreçsee of the 

instrument expressed its  international 

responsibility, and the territoxy of  

base or support for that sovereignty. 

60. Similarly, the Goverment of Portugal 

made any attempt to take advantage of the 

Decree of 27 June 1967 determining the 

Guinea-Bissau in arder to sefer to the 

26 Apri l  1960. There is not the slightest 

preamble of the Legislative Decree. And 

could be considered, by stretchkng a point, 

land territory, the same cannot be said of 

61. It is not for me to look for an 

the part of Portugal. 1 simply take note 

merely note that a f t er  the regulatory texts 

concern directly Guinea-Bissau, Portugal 

excluding the application of 

t o  conclude that the' 

conception peculiar to itself 

Agreement. For Portugal, that 

sovereignty and its international 

Guinea-Bissau constituted merely a 

does not appear to have 

adoption of its Legialative 

straight baselines of 

exclange of letters of 

trace of it even in the 

yet, even if the 1963 Decree 

as dealing exclusively w i t h  

the Legislative Decree of 1967. 

explanation of that eonduct on 

of it. Similarly, 1 shall 

of 1963 and 1967 which 

enacted legislation concerning 



one of its central organs - the General Staff of the Portuguese Bavy - 

without mentionhg the 1960 Agreement either. 1 am referring to the 

instructions i s s u e d  by the Central Goverment at Lksbon to i ts  Navy and 

entitled "Confidential Military Instructions" datea 1971 which - somewhat 

strangely - mention the two flrecommendationsl' of 10 September 1959 as 

though neither of them had been embodied in the Agreement of 

26 April 1960. The position is enigmatfc, and to a l 1  appearances there 

vas a disregard of that instrument which goes beyond non-publication, as 

if amounting to a denunciation of the Agreement in question. 

62. Whatever the explanation for that behaviour, the fact remains - 

and this i s  what matters - that Portugal d i d  not officially publish the 

Agreement either with regard to its rnetropolitan territory (for purposes 

of the application of the Agreeement by i t s  central organs) or with 

regard to i t s  overseas province directly cancerned. 1 camot but 

conclude from that situation that the Agreement of 26 April 1960 is 

legally inchoate. This is sufficient to block, with regard to that 

instrument, the mechanism of State succession t r iggered  in 1974 by the 

accession of Guinea-Bissau to independence. 



l 
63. What is more, in addition to the non-existence of the legal 

l 
"stage" of Lisbon and of the other stage in the colonial province, there 

I 
was no stage eatablished by independent ~uinea-~issau. The latter was 

I 
the successor S t a t e  of  Portugal, but was a third State in relation t o  the 

particular Agreement of 1960, which in any case had never entered its 

colonial dornestic law, and by the general declaration of non-succession 

formulated by the People's Assembly on 24 deptember 1973, it applied the 
I 

I 
difffculty in erasing the 1960 Agreement, whieh it could not recognlze 

principle of tabula rasa, which implies thé cancelling on its t e r r i t o r y  

since it did not even knov of its existence and since, as has been noted, 

of al1 previous trealies. Besides, on that 

there was, by the will o f  Portugal, no trade of it there. 

point, Guinea had no 

l 64. Subsequently, Gufnea-Bissau had requested Portugal to furnish it 

with a list of the a~reements concluded by it concernfng the former 

on the in ternat iona l  commitrnents of ~ortugal l  concerning Guinea-Bissau 

(PV/i. translation, p. 5). In particular, buinea-Bissau, vhich hid had 
l 

I 
colonial province. Guinea has explained, and Senegal has not disputed, 

conversations with Senegal four rnonths befoke, in Septernber 1977, on the 

that on 3 Janvary 1978 Guinea-Bissau requested 

mari tirne delimitation between the two countkies, requested Portugal t o  

from Portugal information 



the legal validity of the recomendiitians of 10 September 1959 as well as 

the Portuguese domestic procedures governing signature, ratification and 

publication of the treaty (if any) on maritime delimitation. Portugal. 

gave no reply to these requests (W. 1 ,  p.  6 ,  translation, and p.  74/113 

of the original text) until the end of the oral proceedings in the 

present case in March 1988, 

65. This silence by Portugal is in line with its behaviour in 1963, 

1967 and 1971: the Administering Power appeared to ignore the 

1960 Agreement for unknown reasons. Such silence seerns t o  f i t  in well 

with the logic of this earlier conduct. It amounts to a set of  coherent 

elernenes of which the inevitable result  was to prevent the automatic 

triggering of the phenornenon of State succession. That blockkng of 

succession as a result' of the conduct of Portugal then links up with the 

voluntary act of non-succession decided in full sovereignty by 

Guinea-Bissau. That non-consent to be bound by the 1960 Agreement was 

manifested significantly in three iriays: in a general way in 1973 when 

the People's Assembly of Guinea-Bissau declared the application of the 

tabula rasa principle to al1 treaties  prior to independence; in a 

specific way, when the leaders of the new State proclaimed its - 

indepenàence without mentioning the maritime limits of the new State, 

although its declaration of independence had defined precisely its  



territorial scope; l a s t l y  in an equally sbeckfic way, when the 
I 

Governent of Guinea-Bissau regue~ted the Eovernment of Portugal to 

inform it particvlarly on the possible exiAtence of an Agreement on 
l 

maritime delimitation and d i d  not recelve Any reply. 

66. In their declasation of independence, the leaders of 

Guinea-Bissau carried precision to the extént of giving figures for the 

area of their territory; surely they would have been equally precise, 
l 

and would not have overlooked ar forgotten the 1960 Agreement on maritime 

l surface of 36,125 km2, plus the territorial waters, corresponding t o  
l 

limita with Senegal if they had known of ids existence and had accepted 

the area designated in the paçt as the coldny of Portugueae Guinea". 

succession to i t .  The territory, says the 

However much the territorial waters rnay be equated to land territory 

declaration, "covers a land 

because of the full exercise of sovereignti throughout their extent, the- 

mention of the "territorial waters" in that declaration nevertheless 

referred t o  the maritime boundary with senebal i f  they had been avare of  

testifies to the evident concern of the leahers of Guinea-Bissau not to 

neglect the maritime environment. Tn that connection they could have 



it and had the intention of succeeding to i t .  Bound as they were by 

their general tabula rasa declaration, they would have had ta make a 

clear and express exception to it if they had "known" and "recognizedw 

the Agreement. 

67. This means, for al1 the reasons given above, that I am to my 

regret unable to  accept the point of view expsessed In paragraphs 70 to 

76 of the Award. These paragraphs contain an extensive description of 

the publicity received by the 1960 Agreement in "fnternatfonal circles" 

as well as in France, Mali and Senegal. These arguments are strictly 

irrelevant, for: 

(a) "The publicity and interna1 entry l n t o  force of the treaty in a 

colony are a condition of succession by the nevly-independent State 

to that treaty" (PV/14, p. 164). It is precisely for that reason 

that the treaty is "not opposable". This means that the issue i a  not 

whether the Agreement vas known by "international circles" (para. 70 
/ 

of the Award) or by France, Senegal or Mali (para. 72 of the Award) 

but whether it was knom by Guinea-Bissau, against whom that 

Agreement is befng invoked. On that point, however, the Award does 

not bring, and cannot brlng, proof that the treaty was known by 



Guinea-Bissau, because it was not pub1 

from the fact that IL had not been guk 

territory). 

lb3 Guinea-Bissau has never claimed that " 

was ... concluded in secret" (openine 

Award). It asserts, as is the fact, t 

(absence of publication both in Lisbon 

avoiding mention o f  the Agreement a t  1 

in tvo fundamental t e x t s  where it shou 

which concerned Guinea-Bissau) has had 

Agreement in great discretion on the P 

Portugal and in the colony. 

1C) The references given in pnragraph 72 a 

should have been omitted from the Awar 

publication mentioned took place in f~ 

languages alien t o  Guinea-Bissau. 

6 8 .  It is of course clear that Portug 

international law to publish the 1460 A g r e  

(see para. 74 of the Award). It is true t 

solely under Portuguese domestic law. If 

proceedings a~ainst Portugal asserting i t s  

violation, the Arbitration Tribunal would 

it, because the obligation involved i s  not 

shed in that territory (apart 

.ished on metropolitan 

he Agreement of 26 April 1960 

vords of para. 72 of the 

at the conduct of Portugal 

and in Bissau; carefully 

a s t  on two important occasions 

d have normally appeared, and 

the result of ahrouding that 

rtuguese side, both in 

e therefore irrelevant and 

. Besides, the acts  of 

eign countries and in 

1 had no obligation under 

ment In Lisbon and in Bissau 

at thfs obligation existed 

uinea-Bissau had introduced 

responsibility for that 

ave been entitled ta reject 

an obligation under 



international l a w .  The position here, however, is totally different; 

Guinea-Bissau is not claiming. anything from Portugal; it ia merely 

defending itself in l e g a l  proceedings and protecting itself against an 

instrument which Portugal refrained from making known to i t  and which is 

being invoked aga ins t  it by a third S t a t e .  Zt is not right t o  seek to 

deal in the same manner with those two different situations. 

Guinea-Bissau has not requested the Tribunal to make a finding against 

Portugal, either o f  violation of an obligation under international law 

(no such obligation in fact exists), or of fai lure to observe an 

obligation of Portuguese domestic law (for which also the Tribunal l a c k s  

jurisdfction). What it  does seek from the Tribunal is that it treat that 

v i o l a t i o n  of Portuguese domestic law a t  least as a fact and, having noted 

that simple fact, to draw from it the obvious consequence of  

non-opposability of the Agreement (not chat il is nul1 and vaid or 

non-existent). T fail to se@ how it would be possible to get round the 

fact of the-ignorance of the Agreement by Guinea-Bissau, and not to take 

into account that element, of capital importance in this case. 



69. 1 must now consider whether the don-opposability t o  

or is not confirmecl by State practice subslequent to the Agreement Sn 

Gufnea-Bissau of the exchange of letters o'f 26 April 1960 which to my 

question. Since 1 do not examine the ~robhern o f  the validitp of the 

mind reaults both fsom the non-applicability 

principle to maritime delimitations and 

Agreement as between al1 the contractlng h i e s ,  1 shall not examine the 

of the ut1 ~ossidetis 

from the absence of publicity, 1s 

question of the conf irrnation of that validkty by the subsequent conduct 
I 
I 

of France, Portugal or Senegal. Accordingly, my study here should be 

confined eo the practice of Guinea-Bissau, the only one relevant since 

the sole question is that of the opposabilhty of the 1960 Agreement t o  

that State. l 
70. Before examining this point, howeber, 1 would like t o  give the 

following summary of the legal context and the spirit in which it seerns 

to me that that analysis of the practice ok Guinea-Bissau must be 

undertaken. l 
(al It is abundantly evident that a State 

territorial delimitation upon another 

h 

92 and 95; Delimitation of the Mariti 

Maine A r e a .  I . C . J .  Reporta 1984, paras 

the GuineaIGuinea-Bissau case held tha 

:annot unilaterally impose a 

itate (Continental Shelf 

1 .  Reports 1982, paras. 87, 90,  

ie Boundarv in the Gulf of 

81 and 112). The Tribunal in 

: the decrees whereby the 



President of the Bepublkc of Guinea, Mr. Sékou Touré, claimed ta 

determine the international maritime boundary betveen his country and 

Guinea-Bissau, by following paral le l s  of latitude, contrary to 

international law and non-opposable to Guinea-Bissau. Referrlng to 

anolher, albeit less radical ,  case, I cannot however agree with the 

separate opinion of Judge Ago in the 1982 Continental Shelf case 

between Tunisia and Llbya, who consiclered that the regulationa 

adopted on 16 Aprll 1919 by the Italian Government in Tripolitania 

and Cyrenaica delirnited the maritime boundary between Tunisia and 

Libya simply because Tunisia had not voiced an objection. Where the 

issue concerns a frontier - whether a maritime boundary or a land 

frontier - and one which is o f f i c i a l l y  recognized as such, the 

requiremeats must necessarlly be more strict because of the political 

importance of the operat ion.  In any case, the establishment of a 

frontier must be the result of an agreement, and n o t  be based on the 

fragile element of the absence of opposition on the part of one of 

the parties. 

When making a careful asseasment of the subsequent practice of 

States, it must be stressed that in no case can practice lead t o  

ereating effectivities in the maritime domain, as might be the case 

in  the land domain. 

(c) As stated by the International Court of Justice in i ts  1969 Judgment 

in the cases concerning the North Sea Continental Shelf, acquiescence 

presupposes a "clearly and consistently evidenced acceptance" 

(I.C.J. R e ~ o r t s  1969, p.  26, para. 30). The practice of a State 



genesates rights and obligations only to  the extent that it provea 

sufficiently uniforrn, constant and non-contradictory to warrant the 

existence of an explicit agreement. 

(d) Lastly, sometfmes we may think we are 

we are in facr doing is setting a 

surreallsm. There is in particulas a 

criteria are app l i ed  t o  identify and 

States which are as different from each 

applying a rule of law when a l 1  

background which is striking in its 

sisk of doing this if the same 

analyse the practice o f  two 

other as a developed S t a t e  

and an underdeveloped S t a t e .  ~sacticd really expresses a choice, an 

intention and a rational will when it 

State in command of its arsenal of legal 

the state of i ts  international cornitdents and possessing the 

I s  the practice of a developed 

argument, perfectly aware of 

appropriate materfal and technological 

of conduct in full awareness of the 

one be certain that practfce really rdflects a choice and an act of 

means for it to adopt a line 

facts. On the other hand, can 

free will vhen it is that of a State 

al1 fields, sornetimes not even having 

however modest or nominal, of t en  not 

archives, without sufficient officiais 

qualifications, and still more deprived 

means for it to be aware of its rights 

conformity vith i l s  interests? In this 

cruçhed by underdevelopment in 

a governent legal department, 

in possession of the colonial 

with the necessary 

of the material or technieal 

and t o  exercise them in 

factual context, I uas not at 



al1 surprised, for example, that Guinea-Bissau should have never 

known the text  o f  the 1960 Agreement. Similarly, 1 have never at any 

time had the slightest doubt as to the perfect good Eaith o f  Senegal 

throughout its successive attitudes, when at f i r s t  it appeared to be  

unaware of the 1960 Agreement - both in 1977 during the f irst  

negotiations with Guinea-Bissau and l a t e r  in  i t s  contraâictory 

correspondance with the Italian Embassy - and las t ly ,  when it 

discovered, and invoked against Guinea-Bissau, the existence o f  that 

Agreement. These Eew examples illustrate certain realities of many 

developing countries which, confronted with severe dffficulties of 

a l 1  kinds, act  on a daily case-by-case basis more t o  assure theIr 

precarious survival than to claim the f u l l  extent of rights or to 

create other rights by the proper means. In f a c e  o f  these r e a l i t i e s ,  

great caution, and fndeed masked restraint, should be observed in 

accepting practice as a source o f  law in such circumstances. A rule 

o f  law would be a very fragile one i f  it relied exclusively an a 

practice observed under those conditions. 

71. It is in the light o f  the foregoing observations that 1 propose 

to examine the subsequent p r a c t i c e  o f  Guinea-~ i s sau .  I t  is particularly 

striking that, according to every  indication, Guinea-Bissau never knew of 

the existence of the 1960 Agreement iintil Senegal invoked it against it 

and until Guinea-Bissau addresçed a note to Portugal in 1978 requesting 



1 
information on any negotiations regarâing b t .  Accordingly, any 

examination o f  the practice of ~uinea-~issàu from the praclamatian of its 

independence. and up t o  its  first negotiatibns with Senegal (1973-1977) 

seems to me to be automatically ruled out, as i s  also any examination of 

present date). The conduct of ~uinea-~isshu must theref ore be examined 

the period after  the date when the diapute 

from the autumn o f  1977 to the spring of 1985. It is clearly apparent, 

crystallized (1985 to the 

I and this is no surprise slnce it could have been expected, that nothing 

in  the conduct of Guinea-Bissau supports t h e  idea that i t  accepteà the 

line dram a t  azfmuth 240" established by the 1960 Agreement. 
l 

1960 Agreement. That is a dangerous argument. If one were to accept it , 

72. Senegal has, however, argued that 

it would mean that good faith can never exdst as between States and must 

Guinea-Bissau respected that 

never be gresumed in international relatioAs. And yet ,  can anything be 

line during the said period and regards that fact as a recognition of the 
I 

more normal, or at least  more commendable, than this duty of a State to  

abstain from anything which might prejudicé a forthcoming negotiation or 
l 

judicial decision? 1 see no reason - and Senegal has not put ferward 



any - to suspect Guiaea-Bissau of Eonduct contrary to that fncumbent upon 

any S t a t e  bound in good faith to respect the disputed area pending the 

outcome of the settlement proceedings. 

73. 1 can only regard Guinea-Bissau's attitude as irreproachable 

when, throughout the said period, it  abstained from any activity in the 

disputed area pending the outcome of the dispute. That attitude was not 

only irreproachable but also perfectly consistent for, during the same 

period, Guinea-Bissau entered protests whenever it became aware that 

Senegal, for i ts  part, vas carrying out activities in that area, These 

two attitudes on the part of Guinea-Bissau complement and explain each 

other. By respecting the 240° line, that State d I d  not acquiesce in the 

1960 Agreement, since it made representations to Senegal in respect of 

1 activities In the disputed area. 

74. The Parties have engaged in lengthy arguments and counter- 

arguments on numerous points relating to subsequent practice but these do 

not seern t o  me to be relevant. 1 shall refer to some of them solely 

ex abundanti cautela. Senegal has in particular maintained that "the 

conduct o f  the predecessor State can also bind the successor State" 

(PV/9, p.  104), interpreting the Island of Palmas Award of 4 April 1928 

and the Award of the Tribunal in the Guinea/Guinea-Bissau case of 



l 14 February 1985. In other vords, a suceessor 

expressed i t s  refusa1 lo succeed t o  a 

remains bound by that agreement because o f  

predecessor, i t s e l f  based on that agreement! 

to undennine the tabula rasa principle, 

principles of the l a w  of State succession 

on thie approach, the successor State, 

able to  rkd itself of an agreement concluded 

a declaration o f  non-succession, it e j e c t s  

door, it  w i l l  return through the window, by 

based on the subsequent practice o f  the 

would actually be the same, according to  

not existed at a l l :  "Even if the 1960 

Guinea-Bissau vould have been bound by the 

Cape Buxo solely because of the notorious 

p.  104). This contention cannat be accepted, 

absurd result ,  and for many other reasons, 

State which has duly 

particular agreement neverthelesa 

the practlce of its 

This is in the first place 

which is one of  the fundamental 

in  respect of treaties; f o r ,  

whatever it does, w i l l  never be 

by its predecessor: if, by 

the agreement by the front 

way of enforced succession 

predecessor State. The posit ion 

Senegal, i f  the agreement had 

Agreement had not e x i ~ t e d ,  

240' rnarftime boundary f rom 

conduct of Paxtugalw (PVf9, 

because it  leads t o  an 

the l ea s t  of which i a  the 

dictum "nui Deut le d lus peut le mains" (hk 

less); i f  the successor Çtate i s  entit led 

principle t o  set aside an agreement, it 1s 

bomd by a mere practice,  or by any ether 

who can da more tan do 

to fnvoke the tabula rasa 

not evident hou i t  could be 

consequence of that agreement, 



75. Furthemore, that would be making too much in  the circurnstances 

of the erratic, incoherent and meagre practice of Portugal, uhich has in 

any case never invoked the Agreement in its international relations, and 

whose relevant texts of colonial law relating to Guinea-Bissau were 

enacted in ignorance or in di~regard of that Agreement. While it is true 

that international law derives, albei t  vith considerable caution, legal 

consequences from the practice of States, that operation can only be 

legitimate in so far as it concerns the States which are the direct 

actors and authors of that practice. Otherwise, and in parti.cular where 

successor States are involved, the inevitable result vil1 he to create 

absurdities. 

7 6 .  Senegal has thus referred, among other matters, to 

Gufnea-Bissau's practice In petroleum matters, in whiçh it d i s c e n s  two 

successive phases. During the flrst phase (1973-1977), the nev State 

semained ailent, and that silence is interpreted by Senegal as an 

acquiescence in the conduct of the former Administering Power. That 

argument has already been refuted, but it musl also be pointed out that 

the intepretation of silence for legal  purposes is hazardous and that, in 

the case of practice  relating to s boundary treaty,  that silence seems to 

me insufficient. During the second phase, senegai considers that the 

respect shown by Guinea-Btssau for the 240" line in petroleum contracts 

(Petrominas Agreement of  9 February 1984) Is a confirmatory practice. 
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That argument, which disregards the princl 

Sta te ,  so as to respect the disputed area 

dispute, has also already been answered. 

77. Having concluded thIs analysls, i. 

Franco-Postuguese exchange of letters of 2 

respect of  which Guinea-Bissau has not exp 

bound. It follows, f irs t ,  that L t  cannot 

"treaty". Secondly, it seems t o  me that a 

"maritime boundary" it cannot be taken to 

uti wossidetis iuris  principle, and theref 

automatic and compulsory succession by Gui 

exception to the principles of State sover 

bound by a tseaty, and the relative effect 

78. Having thus reached the conclusio 

exchange of letters of 1960 is  not opposab 

therefore have the force of law between it 

delimitation of their maritime boundary, 1 

delimitation ex novo. 

le of good Eaith required of a 

ending the settlement of the 

seems to me that the 

April 1960 is a treaty in 

rssed its consent to be 

a invoked against it as a 

a treaty which establishes a 

I governed by the , 

r e  cannot be the subject of an 

ra-Bissau, constituting an 

kgnty, free consent to  be 

of treatles. 

that the Franco-Portuguese 

to Guinea-Bissau, and cannot 

ind Senegal for the 

nust now proceed to that 



79, The Éirst question which arises is that of the applicable law 

for carrying out tha t  aperation. Since the  1960 Agreement is not 

opposable to Guinea-Bissau, neither that Agreement nor the legal sources 

to which it refess are relevant in the matter. Conseguently, and in 

particular, no account can be taken of the 

"principles contained in the report of the Commission on 
Maritime Law of the United Nations and the t e x t s  of Articles 1, 
2 and 4 of the Convention on the Territorial Sea and the 
Contiguous Zone concluded at the Conference on the Law of the 
Sea held at Geneva in 195~~". 

That paesage designated the law applied for the conclusion of the 

1960 Agreement and not the law applicable to the present dispute which 1s 

new unrelated to that Agreement. The rejection of the 1960 Agreement 

10 
entails the rejection of the law which governed its conclusfon . In 
any case, the Agreement could not relate to the 

%inutes of the cùnversationç of 10 September 1958, prepared by the 
Portuguese Mfnister for Foreign Affairs, point II, paxagraph A.  

l01t will no doubt be observed that the law referred to bg the two 
contracting Parties to the 1960 Agreement is constituted not by al1 the 
1958 Geneva Conventions, but solely by the Convention on the Territorial 
Sea and the Contiguous Zone, a fact which would confirm that the Parties 
not only d i d  not have In minci the exclusive economic zone, unknown at the 
time, but wished at the outset ta delimit by treaty solely the 
territorial sea and the contiguous zone. 



exclusive economlc zone which was unknown 

Senegal, which ratified the 1958 Geneva 

at the tirne. Boreover, 

Conventions, has first denounced, 

on 9 June 1971, the above-mentioned convention on the Territorial Sea an6 

the Contiguous Zone, and subsequently, on 1 March 1976 the Convention on 

the Continental Shelf, while Gulnea-Bissau 

those conventions, so that both Parties to 

excluded from this international treaty law, 

8 0 .  As for the Montego Bay Convention 

of the Sea, it has been ratified by bath 

has not yet entered fnto force. It is, 

has never acceded to any of 

the present dispute are 

of 10 December 1982 on the Law 

Guinea-Bissau and Senegal but it 

hoaever, clear that this fact 

does not exclude the application to them of 

effect ive  for them, not as a body of 

these have not yet entered into force], but 

by them. In the present case, the two Parties 

Agreement, and challenge each other's right 

or Co claim exemption from i t .  Nevertheless, 

the Convention by each of the two Parties 

prepared t o  apply it to any other party which 

that Convention. It is 

international treaty rules (since 

as a body of rules accepted 

are of course not in 

to invoke one or other rule, 

the act of ratification of 

means that each of them is 

accepts t o  do the same. 



Ratification represents a f i n a l  and definitive cornmitment which, in al1  

good faith, makes it incumbent upon the two States to consider themselves 

bound aith respect to each other by the Convention. 

81. In order to eut short any discussion on that point ,  however, i t  

must be pointed out that Senegal and Guinea-Bissau have requested this 

i Tribunal to decide the present dispute "in accordance with the noms of 

international lawM. This obviously warrants taking into account 

cuatomary rules and al1  that has become custom in the international 

treaty law of the sea, both that o f  1958 and that of 1982, and this 

regardless of the particular position or specific legal  status of each 

party u i th  respect to  one or other convention. As long ago as 

30 June 1977 i n  the Arbktration between the United Kinndorn of 

1 Great Britain and Northern Ireland and the French 8 e ~ ~ b l I c  on the 

Delimitation of the Continental Shelf, the Court of Arbitration declared 

in i t a  Decision of that date that I t  should "take due account of the 

evolutian of the law of the sea" [IIHRIAA, Vol. XVIII, p. 37, para. 481; 

and the International Court of Justice, i n  the case concerning the ' Cantinental Shelf (Tunisia/Libyan Arab Jarnahiriva), considered that i t  

"would have had psqwrio motu t o  take account of the propress made by the 

Conference eren if the Parties had not alluded to it in theIr Special 

Agreement'qwhich haâ in fact requested the Court to take it into 

account). International judicial and arbitration bodies have thus taken 
!* 

into account proprio motu the customary rules of the law of the sea In 
l 
1 its "evalution" through the "progress" of the Conference. 
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A f o r t i o r i  must account be taken of the definitive which is the 

l outcorne of that "progress", and gives shape to that evolution, whenever 
l 

the text reflects a customary rule. I 
82. It  follows that there is no need ko pronounce upon questions 

raised by one or other of the Parties whfck have, from that standpoint, 

a multilateral treaty where the treaty itsdlf has made no provision for 

becorne secondary. T t  thus appears superfluovs to examine the question 

whether or not there is a.right of unllatesal 

In accordance with the norms of international law, the applicable law is 
l 

denunciation by a State  of 

sucb denunciation, as is the case of the 1458 Geaeva Conventions. 

indeed custornary international law as applded, interpreted and developeè 
I 

83. In conclusion, since the Tribunal 

l by judicial and arbitral decisions. Ultimately, both Parties to the 

present dispute are on the whole in agreemlt as to the applicable Law, 

has been requested to decide 

for one of  them considers that it arnounts tlo the "search for an equitable 

solution by means of equitable principfes, lequidistance being one method 

amon$ many others to arrive at such a solutlion" (Caunter-Mernorial of 

Senegal, para. 330) and the oeher Party fulky agrees with that statement 

(Reply by Guinea-Bissau, p. 2 7 5 ) .  



84. The area in dispute rnust be determined as sirnply as possible. 

It seems to me quite naturally marked out by the claims of the Parties 

embodied in their respec t ive  submissions: to the south, the lirnit is the 

line drawn a t  240° startfng from the Cape Roxo lighthouse and taken from 

the Franco/Portuguese exchange of letters of 26 April 1960, as clairned by 

the Republic of Senegal; to the north, the l i m i t  is a line starting from 

Cape Roxo running in the direction of the parallel of  270°, as the 

Republic of Guinea-Bissau appears to be claiming. It is within thia 

triawle representing the area in dispute that the line separating the 

respective marltime domains of the twa Parties will have to be dxawn. 

85.  The area in dispute is that lying between the lines at azimuths 

270" and 240" which mark the maximum claims by the two Parties, stasting 

frorn Cape ~oxo'' .  The dividlng llne which 1 have to drai vil1 thvs be 

ll~enegal'a claims are well defined: the Line drawn at 240° laid down 
by the 1960 Franco/Portuguese Agreement. Those of Guinea-Bissau are 
necessarily undetermined, since it demands an ex novo delimitation and it 
1s the Tribunal which it expects to determine a line. Nevertheleas, 
Guinea-Bissau's conception of an equitable result for the delimitatfon 
has led it to propose to the Tribunal figures which, as the arguments 
proceeded, lay within a range between 25S0  and 270" without ever reaching 
the l a t t er  maximum figure, whfch corresponds to a parallel. I take it 
here as the extreme limit, by way of guidelfne. 



necessarily sltuated within the angle Torr 

azimuths 270" and 2-40". But Lt may then 1 

ineguitable for the position of the line i 

within a triangle defkned by the Parties, 

"predetermined" when 1 am invited to proci 

the result of which cannot be knewn eithei 

even before the equftable principles have 

circumstances of the case. This approach 

the arbitratora in their choice of line, i 

such limitation of their freedorn of judgmi 

incompatible with the functkon o f  adjudici 

the application of  equitable principles o. 

to aie either short of 240" or beyond 270' 

embarrassing both for the arbitrators and 

would then ensue between the requirements 

would demand a line outside that 24Q9/270' 

claims of the Parties, beyand which the a: 

infringing the ultra ~ e t i t a  principle. : 

necessary nnt to lose sight of the fact  tl 

the terms of the arbitration agreement ani 

parties. It is these which formulate and 

d by those tvo Iines: 

em strange and even 

be thus enclosed in advance 

. e . ,  that it should be 

d to an ex novo delimitation 

to the Parties or to myself 

een applfed t o  the relevant 

fould seern to amount to guiding 

dictating their solution, and 

.t and assessrnent would be 

ion. If a line "produeed* by ' 

the modern law of the sea were 

that result would be 

or the Parties, A conflict 

, f  equity, which in this  case 

angle, and the respective 

i itrators cannot go without 

1 this situation it is 

.t an arbitrator i s  b o n d  by 

of the submissions of the 

.etermine his mission, without 



which there can be neither equitable delimitation nor indeed any Wnd of 

delimitation. 

86, Nevestheless, before considering whether the conflict enviaaged 

in the emharassfn~ hypothetical case mentioned above can be resolved and 

if so how, it is necessary to determine whether such a conflict can 

actually occur in reakity. For each o f  the two Parties considers that 

its o m  solution is equitable, either on the basis of the 1960 Agreement, 

or through the application o f  appropriate principles and methods. It is 

therefore highly reasonable to assume that the equitable solution to be 

arrived at,by the asbitrators in total independence of judgment ail1 

necessarily lie somewhere between the extreme claims of the two Parties 

and n ~ t  elsevhere. The two Parties have worked before the Tribunal vnder 

~ the critical and vigilant observation of each other. It is reasonable to 

~ belfeve that they have marked out al1 the possible courses open to the 

~ arbitrators. The fact nevertheless remains that the judge's or 

1 arbitratorts scope of appreclation of the equitable character o f  a 

solution is in fact limited by the wkll of the Parties thernselves. 
1 



87 .  Of course, the area in dispute to 

examination does not a t  al1 coincide with 

maritime domains of the two Parties. That 

between a l i n e  a s  yet undetermfned and sit 

area and a second line to coincide with az 

the terminus of the land frontier between 

(frontier drawn by the Arbitral Award of 1 

88. As for the maritime domain of Sen 

consisting of t w o  guite di s t inc t  spaces, o 

maritime boundary to the south of Gambier a 

the disputed zone according ta the Award O 

corresponding te another area stretching b 

the north of Eambia and extendhg until th 

12 
boundary between Senegal and Mauritanla . 

12senegal maintains that it has establishei 
separating the two States by a treaty with 
produced by Senegal t o  the Tribunal, apart 
from the procedural point of view and beini 
reality rnerely the minutes of a ministeria 
a t  Saint-Louis du Sénégal and continued a t  
these minutes, dealing with the "determina 
the maritime boundary" one finds: "The ma 
determined by the perpendicular to the coa 
starting from the marker defined above", ' 
one provided for by the French Decree of 8 
figures illegible) which had to be constru~ 
of the "G.. Aouse" (name illegible). It mi 

which 1 must confine rny 

:he much larger body of 

o f  Guinea-Bissau extends 

iated somewhere in  the dieputed 

.muth 236O and starting from 

:uinea-Bissau and Guinea 

1 February 1985). 

:gal, it has the peculiarity of 

ie situated short of the 

~d repreaenting al1 8r part of 

this Tribunal and the other 

:yond the maritime boundary to 

! as yet undeterminecl maritime 

the maritime boundary 
Maurltanfa. The document 
Erom being a "new" document 
in places illegible, i s  in 
meeting held in January 1971 
Nouakchott. In section VI of 
ion and the delimitation of  
itime boundary shall be 
t of the Atlantic Ocean 
he marker in question 1s the 
December 19.. (33 or 35?, 
ted on the site of the ruins 
st therefore be pointed out:  



This situation of Senegal with two quite distinct maritime domaine 

separated by the domain o f  another S t a t e  is quite exceptional In the 

world, although not unique. In the Caribbean Sea, the maritime domain of 

the Netherlands (in respect of the Islands of Aruba, Curaçao and Bonaire) 

bisects that of Venezuela as well as that of the Dorninican Bepublic; a 

sirnilar situation can be observed between the,French West Indies and the 

Dominican Bepublic; in the Arab-Persian Gulf, the maritime domain of the 

Emirate of  A j m a n  bisects that of the Ernirate of Sharja; in the Atlantic 

Ocean, the Portuguese maritime damain divides into two that of Spain; ln  

the Mediterranean, the maritime domain of the Principality of  Monaco 

interrupts that of France; the same is true o f  a l 1  enclaves such as 

Hong Kong, Slngapore, Gibraltar or Ceuta. Tt I s  indisputable, hovever, 

that the case of Senegal is undoubtedly the most classic and the most 

striking, because the maritime boundaries of Gambia consist of two 

parallel lines whicfi cut neatly through the maritime spaces of Senegal. 

i (i) thst the document is not a treaty; 

(ii) that these mere (illegible) minutes are not even signed and may 
well have constituted simply a draft for a negotfation which dld 
not succeed; 

(lii) that in any case the document contains a paragraph 4 specifying 
that "after the apvsoval of these conclusions, the two Govements 
shall appoint a commission of experts which will give concrete 
shape on the site to the p r o ~ o s e d  course, at a date the choice of 
which is left to  the initiative o f  the Goverment of Senegal"; and 

( i v )  that Senegal has not adduced any proof of the "approval" of that 
mproposed'* course by the two Govements.  



89. In contradiction with these factal Senegal. has argued that its 
I I  

maritime tersitory conseitutes a unity andl the maritime domain of Gambia 

an enclave, spparently in the first place in order to make it  more 

acceptable for the Tribunal t o  take into dccount the whole length of the 

Senegalese coastline and, in the second plbce, in order to give greater 

support to the equitable character of the line drawn at 240" on the basis 

of the relationship between the length of the coastlines and the maritime 

areas. It has thus maintained that "the ~'mbian economic zane is a 

complete enclave in that of Senegal and cllearly . . . the economic zone of 
l 

Senegal is a continuous one and (. . .) the bresence of Gambia does not 

produce any interruption that cannot be ckkcurnvented" (Reply of 

Guinea-Bissau, p. 329) {PV/12, p.  211) .  

90. This approach seerns to me unfoundLd, The maritime space which 

prolongs that of Gambia seaward beyond the 200-mile limit cannot be 

attributed to Senegal so as to enable it t b  link its two maritime damains 

to the north and south of Gambia. If ~enegal is in fact referring to the 

exclusive economic zone, the 6paCe in question lying to seavard beyond 

the 200 milee does not belong elfher to Gambia or t a  Senegal; it ia 
l 

either part o f  the high seas or of the ecohomic zone of the opposite 

Sta te ,  namely Cape Verde, slnce the width 

cannot exceed 200 miles. And i f  the teference 

shelf, that s m e  space situated beyond 200 

of the exclusive economic zone 

is to the continental 

milee in prolongation of the 



Gamblan damain cannot belong t o  Senegal either. It would either belong 

to Gambia if i t s  continental shelf can geologfcally extend beyond 

200 miles (assumlng of course that the rights of the State opposite, 

namely Cape Verde, permit ft), or it would belong to the international 

sea-bed area which constitutes the common heritage of mankind. 

Accordingly, whether it is the exclusive ecenornic zone or the continental 

ahelf which is in question, It Ls nol apparent what bas l s  there could be 

for a legs1 title for Senegal. Thus the Gambian maritime space 

represents a complete barrier which d i v i d e s  the Senegalese maritime 

domain into two parts. 

91. I n  any case, even if Senegal's maritime space were continuoue, 

this would not be a material circumstance for taking into account the 

whale length of the Senegalese coaatline for the solution of the present 

dispute. As 1 shall explain later, the appropriate course is to take 

account only of the relevant coastline in the case under consideration, 

and in the present case this 1s the coastline of Casamance. Moreover, in 

order to verify a posteriori the equitable character of the result 

obtained, it i s  not necessary to refer to the total area of the twa 

maritime spaces of Senegal north and south of that of Gambia, The area 

of the southern area is the only relevant one for that purpose, for the 

requirements of equity demand only that one kilometre of Coast of Senegal 



should have approxirnately the same power i 

area as a similar kilornetre of Coast  of Gi 

\ '\ 92. The determination In paragraphs ' 

prov\es, in the matter of maritime delirn 

prlnclples afmed at an essential purpose, 

solution" (Arts. 74 and 83 of the Montego 

the 1977 Court of Arbitration between Fra1 

la ter  the Chamber of  the International Coi 

concerning the Gulf o f  Maine termed- the " 

applicable rules are those which make it 1 

certain portions of the sea-bed adjacent 

part  o f  the continental shelf  of that Stai 

title), and those which, In the presence 1 

forward by neighbouring States, make it pi 

between those States (rules of delimitatic 

taken into conaideration to carry out thai 

descrlbed expressly a? ''equitable", since 

intrinsic quality but a character which i i  

The adject ive "equitable" thus appears t o  

generate continental shelf 

ea-Bissau. 

t o  83 of the applicable law 

t ion,  only a f e w  basic 

mely "ta achieve an equitable 

y Convention). This is what 

and the United Kingdom, and 

of Justice in the case 

damental normw. The 

sible t o  consider that 

the coasts of  a State  form 

(rules governlng l e g a l  

competing legal titles put 

ible t o  e f f e c t  a delimitation 

proper). The factors to be 

elimitation are no longer 

at ks involved is not an 

eri f ied in  a given context. 

reserved for the resul t ,  so 



rnuch so that the v i y  has been expressed that equity has ceased to be an 

elernent of the means, to become an element o f  the result. 

93. This development has been the subject of severe criticisrn in 

legal writings, curiously enough more often addressed t o  judges or 

arbitrators than to the legislator, although it is he who is really 

responsible for it. Regret has been expressed that "the gains 

represented by the Legal edifice of 1958, the 1969 Judgment and the 1977 

Deciaion have been destroyed by . . . 'the use of an empty formula13iq1. 
Elsewhere reference has been made t o  the "legal impresaionism" attributed 

to the Court in the case concerning the Continental Shelf ITunisia/Libvan 

Arab ~arnahiriya)'~. The intuitive and arbitrary character of its 

Judgments has a t  times been deplored15. But it is the international 

1 13~issenting opinion of Judge Gros in the case concerning Delimitation 
of the Maritime Boundarv in the Gulf of Maine Area, I.C.J. Reports 1984 
p. 365, para. 9 .  

1 

14~ecawr, in Annuaire francais de droit international, 1982, p. 358; 
Elizabeth Zoller, "Recherche sur les méthodes de délimitation du plateau 
continental", in Revue nénérale de droit international ~ublic, 1982, 
p. 655. 

15~issenting opinion of Judge Koretsky, in North Sea Continental Shelf 
cases, I.C.J. Reports 1969, p. 166; dissentkng opinion of Judge Gros in 
the case concerning the Continental Shelf (Tunlsia/Libyan Arab 
Jarnahiriva). I.C.J. Reports 1982, pp. 150, 152 and 156 and in the case 
concerning Delimitation of the Maritime Boundary in the Gulf of Maine 
Area. I.C.J. Reports 1984, pp. 377, 379 and 382; dissenting opinion of 
Judge Oda [and of Judge Schwebel {sic)], J . C . J .  Reworts 1982, pp. 161, 
181 and 183; Elizabeth Zoller, op. cit., pp. 677-678; Eric David "La 
sentenee arbitrale du 14 février 1985 sur la délimitation de la frontière 
maritime Guinée - Guinée-Bissau", in Annuaire francais de droit 
international,, 1985, p. 365; Queneudec, "L'affaire du plateau 
continental entre la France et le Royaume-Uni, in Rewe nénérale de droit 
international public, 1979, pp. 74-75. 



legislators themselves who have conferred 

arbitrator such latitude of judgment, by 1 

purpose, with thia nom which hardly desei 

norm, in that it is almost empty of conter 

"la l iber te  d'appréciation dont jouissent 

fidélement leur situation d'un droit dont 
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ha8 been further eviscerated, and to no purpose, by the Court's 

case-law. The International Court of Justice took a stand on this 

question in the case conçerning the Continental Shelf (Tunisia/Libyan 

Arab Jarnahiriva). It considered that the formula according to which "the 

result of the application of equitable principles must be equitable", is 

simply a form of words "which is generally used [but] is not entirely 

satiefaçtory because it  employa the term equitable to characterize both 

the result to be achieved and the means t o  be applied t o  reach thia 

resultw. The Court then went on to state: 

"It is, however, the resulr which is predominant; the 
principles are subordinate to the goal. The equitableness of a 
prfnciple must be assessed In the light of its  usefulness for 
the purpose of arriving at an equitable result. It is nat 
every such principle which is in itself equitable; it may 
acquire this quality by seference to the equitableness of the 
solutfon. The principles to be indicated by the Court have to 
be selected accosding to their appropriateness for reaching an 
equitable result .  From this consideration I t  follows that the 
term 'eauitable principleaf cannot be interpreted in the 
abatract; ... It 1s a trulsm to say that the determination 
must be equitable, rather is the problem above a l 1  one of 
defining the means whereby the delimitation can be carried out 
in auch a way as to be recognized as equitablel8". 

95. Although it is true that, as stated by the Court "net every 

principle Is in itself equitableU,.the statement that the principles (and 

not only the result) must be equirable is not devoid o f  meaning. This 

~~ I . Ç . J .  R e ~ o r t s  1982, para, 70. 



means therefore that the judge should diseard prIiciples which are not 

equitable. Thus i G  is apparently necessark to assert that the ne" 
I 

wording of Article 83 of the Montego Bay chvention waa not intended to 
I ' 

promote recourse to any principle whatever provided the final result wae 

equitable. That Article rnust In reality bk interpreted more strictly, so 

as to make it compulsory to verify the q u i t a b l e  character both of the 

principles employed and of the result abtakned. Article 83 should thus 

cal1 f o r  a dual operation and a dual asseshrnent. Only by t h i ~  means can 

the law of maritime delimitation be rescueh from arbitrariness. 

96. Moreover, the passage quoted abovk from the 1982 Judgment o f  the 

l Court does not seem to have really taken into account the circumstances 

compromise whereby the expression "equitable princlples" was deleted only 
I 

i n  which the expression "equitable principiesl' was ultimately dropped 

from the final text of Article 83. That 

9 7 .  It is true that the 1982 ~onventidn, a monumental work whfch 

deletion was the result  of a 

in exchange f o r  the rernoval o f  the wording 

the median o r  equidistance line" a s  well, 

includes many compromises, has, in the difkicult quest for a general 
, l 

t*employing, where appropriate, 

consensus, c u t  down t o  a minimum the "fundamental nom". This hovever is 

no reason for international courts to redude it s t i l l  further. In a 



fkrst stage, the Court stated in 1982, in the case concernkng the 

Continental SheLf {Tunisia/Llbvan Arab Jarnahiriva) quoted above, that the 

expression "equitable principles" had t o  be construed ignoring the 

adjective "equitable". Two years later, in a second stage, the Court, 

through i t s  Chamber in 1984, considered that even the "principles" in 

question d i d  nat yet exist ( I , C , J ,  R e ~ o r t s  1984, p.  299, para. 81) and 

that i t  would be desirable t o  describe them more modestly as "criteria" 

( I . C , J ,  R e ~ o r t s  1984, p. 292, para. 89). This is a somewhat unforeunate 

judiclal deviation, wfth the disappearance one after the other of  the 

equitable character of the principles and then o f  the prineiples 

themselves, retaining in the end only the sesult. A judge or arbitrator 

cannot be gkven discretionary powers as to the choice of the principles 

to be applied, He must bring out principles which are in thernaelves 

l 
equitable. The test of equitableness must in consequence be applied at 

- two different levels: that of the means employed and that of the result 

obtafned with those means. 

98.  The present case poses a problem o f  essentially lateral 

delimitation between two adjacent States, even though part of the c o a s t a  

o f  Guinea-Bissau is tu some slight extent opposite to the coasts of 

Senegal. The rules governing the legal title of a State to i t s  



continental shelf are distinct from the n o h s  applicable to an operation 

of delimitation, and the problem therefore arises of ensuring consistency 

between those two series of rules, chiefly when proceeding to a frontal 

delimintation. Since the present case, however, invalves a lateral 

99.  Let us now examine the relevant geographical factors in the 

delimitation, that question of consistency 

1 

present case. They are three in number: khe configuration of the 

l coastline, the general direction of the coastline and f t s  length. In 

is less pressing. 

e f fec t  certain measurements, none of which kan do more than conform 
I 

arder to apprehend these three natural chadacteristics and to make a 

approxirnately with nature. This is the tase with an evaluation in 

figures of the length o f  a coastline, islands included; the maritime 
1 

cornparison whlch, in certain instances, muse 

1s obliged to carry out operatiotis, to make 

front i a  "smoothed outuf  to arrive at an arikhmetic expression of the 

be expressed in figures, man 

certain canstructions and to 

general direction of  the coasts; also, normal or straight baselines are 
l 

drawn for purposes of delimitation. The evAluations thus furnished by 



of litigation, are for this reason rarely convergent, in a f i e l d  in  which 

however geography provfdes Irreducible and inescapable physical elements 

of a reality which should impress i t s e l f  indisputably upon all. Equity 

must therefore remain vigilant a t  this f i r s t  stage already, in the face 

of theae approximations which are undoubtedly necessary for human 

understanding, but are sometimes too readkly influenced by h i m  in his 

attempta to correct nature for his benefit, 

100. Indeed, the two Parties do not have the same vision of 

geographical reality; they have two different approaches t o  a question 

which is nevertheless a purely Eactual one. Each has I t s  own viewpoint 

and has made its own picturea, according to the distance at whlch the 

obJect to be examined is seen. In order to setrle these disagreements 

between one-sided positions, it is my duty noe to take tao distant a view 

of the whole western coast of Africa. I cannot, at least at the pxesent 

stage of identification of and allowance for the relevant geographical 

factors, look from still further up, as if fsom a satellite, at the whole 

rnap of Africa. This is no more material than to contemplate the Earrh 

from Sirius and to observe, in a detached manner, that it Is round and 

convex. What is relevant is the coast, or more exactly the partion of 

the coast o f  each of the two States who have requested the delimitation 

of their maritime boundary. ~ h e s é  caastlines musc be envisagea and 



comprise, neither more nor less. l l 
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considered as they are and in their real 

101. For al1 those reasons, to the gréatest possible extent 1 shall l 

configuration, w i t h  what they 

only use the raw data of nature, and 1 shail resort to human 
l l 

extrapolations only to the strict minimum extent. In particular, 1 do 
I I 

102. Adhering to this line of conduct, the equitable search for 

not wish to make use here of the straight daselines which the two Parties 

geographical factors, I observe the f ollowikg : 

have dlscussed so learnedly and at such great 

in the first place, an overall look at the two countrIes shows a 

i 

length. 

situation which cornbfnes the cornonplace anh the most visual. Senegal 

l 
and Guinea-Bissau are two adjacent countries whose geographfcal position 

with respect t o  each other createç a relatibnship of adjacency between 
I 

them and therefose calls f o r  a lateral delikitation. 

One of these adjacent States, however, 

special f ea tures :  

namely Senegal, has four 



(ii) it has opposite to it a third State, Cape Verde, a t  a distance of 

less than twice 200 miles; 

(iii) its coastline is incerrupted by another third S t a t e ,  Gambia, with 

which it concluded in 1975 an Agreement on maritime delimitation 

indicating two p a r a l l e l s  as maritime boundaries; and l a s t l y  

(iv) it has not produced any relevant document establishing that a 

delimitation kas taken place with Cape Verde to the West and 

Mauritania to the north. 

The second State party to the present arbitral proceedings, 

Guinea-Bissau, has for its part three special  featuses: 

(i) it has a maritime front which is not at a l 1  cornonplace, firse 

because of i t s  particularly indented and broken coastlines and, on 

the ather hand, the presence of a large "bulwask" of islands which 

give to that front a marked convexlty; 

( i i )  for these reasons part of its coasts is very partially and very 

slightly opposite to the coasts of Senegal; and 

(lii} I t  has obtained, by an Arbitral Award of 14 February 1985, a 

maritime boundary with Guinea-Conakry constituted by a broken line 

adopting a direction of 236'. 

103. The  coastline of Senegal has a c~nfiguration which has been 

smoothed out by nature itself over most of its length. The Coast does 

not have a rugged outline. It does not break out into Islands, islets 



and rocks. The relevant portion o f  that t 

consideration in the present case is that 
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104. In al1 delimitation operations, whether frontal or lateral, 

international judkcial opinion generally takes into conslderation only 

the length of l'relevant" coastlines. It se ts  aside those portions of the 

geographical Coast: which are extraneous t o  the delimitation operation to 

19 be carried out . 

191n actual fact, there are international judicial precedents for a 
whole spectrum o f  solutions, ranging from those which take into account 
only a portion of the coastline of each party to those which allow for 
the length .of third States (neighbouring States), not forgetting those 
which take into açcount the totality of the coastlines of the two Parties 
ta the dispute. The last two solutions, however, concern particular 
cases; the only solution which seems to me ta have a firm permanent case 
law behind it is the resort to the concept of a portion o f  the coastline 
of the two States in dispute which I s  described as "relevant". The 
Arbitration Tribunal in the Guinea/Guinea-Bissau case took into account 
the whole length of the coastline of the two Parties from Cape Roxo to 
the Sallatouk Point because the Parties had based thekr arguments on the 
coastline as thus underatood (para, 92 of the Award of 
14 February 1985). That same Arbitration Tribunal uent even further when 
it allowed for the length of the coastlines of neighbouring States 
because of its concern tu distribute with utmost equity the "divergence" 
factor; it framed the concept of "long coastline" which it contrasted 
with that of "short coastline". It thus ignored the viewpoint of 
Judge Koretsky according to which "Alf 'macrogeographiçalf considerations 
are entlrely irrelevant, except in the improbable framework of a deaire 
.to redraw the political map of one or more regions o f  the world." (North 
sea Continental Shelf cases, I . C . J .  Re~orts 1969, p. 162.) To me, 
however, it seems legitimate to resort, so far as may be needed, to 
macrogeography, but only a  ost te rio ri and rnerely in order to verify the 
equitable character of the result obtained b y  the microgeography of the 
"relevant" coastlines and only when the circumstances lend thernselves to 
it. It Ls only under those conditions that this dual successive approach 
would be valid. 

In many other cases, it was the logfcal notion of the "relevant" 
coasts which has been applied by the international courts. It will 
suffice to mention the case concerning the Continental Shelf (Libyan Arab 
Jamahiriva/Maltal, (I.C.J. R e ~ o r t s  1985) or again that of the Continental 
Shelf, paras. 131 
and 132). 



105. 1 shall revert further on at greater length to thia question 

when it cornes t o  verifyfng the equitable character of a delimitation by 

taking into account the relationship of proportionality between the 

lengths of coastline and the maritime areas attributed. For the time 

being, 1 ehall confine myself to  the f o l l o , ~ i n g  remarks. In the caae 

concerning the Continental Shelf (Libyan Arab JamahirivalMalta), counsel 

for Malta had expounded a doctrine describ'ed as that of "radial 

projection" (or multidirectional projection) from the coasts of Malta so 

as to t a k e  into account, In the case in gusestion, the major part of the 

length of the coasts of Malta as compared to the more extensive coasts of 

Libya. The Court did not hes i tate  to set  aside that doctrine of 

projection in a l 1  directions from the coasts and Eook into account anly 

the partions of the Maltese coasts which wkre atrictly opposite those of 

Libya. I t  preferred the doctrine of frontal projection to that of 

multidirectional projection. The same is true in the case of a lateral 

delimitation concerning two adjacent S t a t e s ,  when the Court takes into 

account the length of only those portions of the adjacent coasts which it 

considers "relevant", i . e . ,  necessary for the delimitatian operation. A 

geographical relationship between the coasts of two States cannot &ive 

rise to a legal relatfanship capable of creating maritime spaces unless 

that  geographical relationship is a possible one, which 1s only the case 

i f  i t  I s  established betneen portions of tpe Coast which are appropriate 

or relevant. In a delimitation between France and Italy or Spain, a 



judge would not take into consideration the length of al1 the French 

coasts, including those of the Channel and the Atlantic. The latter 

coasts have no geographical relationship with the Mediterranean coasts of 

Itaky or Spain capable of producing l e g a l  effects. They are unrelated to 

each other. Moreover, the judge would nct even take into consideration 

the whole length of the French Mediterranean coast, but no doubt only the 

length of the coasts of the Golfe du Lion for a delimitation wfth Spain 

and that of the coasts of the Gulf of Genoa for a delimitation with Italy. 

106. Moreover, in the present case, the delimitation between Gambia 

and Senegal createa a very special legal situation, already described 

above, which leads to the existence of kwo distinct maritime spaces 

appertaining to Senegal. Only the Senegalese coaçtline of Casamance 

which generates a maritime space and continental shelf in the south l a  

relevant to the present case. The delimitation between Senegal and 

Gambia is a circumstance productive of an interruption in the Senegalese 

coastline as a whole which a court cannot but take into account. No 

relationship can be established between the Senegaleçe coast to the north 

I 
of Gambia and the coasts o f  Guinea-Bissau but only between the latter and 

the Senegalese coastline, adjacent to it, to the south of Gambia. The 

interruption in question "cannot be circumvented". 



107. Lastly ,  it should be observed in passing that Senegalis request 

that the whole length of its coastline be taken into account could not 

carry conviction when at the same time it proposed to the Tribunal to 

take into consideration a five-mile long portion between Cape Boxo and 

Cape Skirring the influence of which in the context o f  an equidistance 

line would be felt as far as 200 miles off the Coast, thereby nullifying 

any other influence of the remainder of the Senegalese coastline which it 

claimed had to be taken into account. 

108. The coastline of Guinea-Bissau, on the other hand, dksplays to 

the geographer, the expert and the  juris t  an originality which is so 

marlced that it cannot ga unnoticed. The coastline of Guinea-Bissau, with 

its large islands, islets, rocks and fragments of land massee, has the 

indisputable peculiarity of protruding out into the aea. It is a 

"bulwark" of land presented to the breakers by some gigantic Neptune. 

That body of islands 1 s  of the same material as the land mass and 

constitutes a part of the coastline which in many places is under water. 

The sea has invaded the land, leaving parts of that coastline visible in 

the form of islands. The presence of islands constitutes a rnost striking 

f eature 
1 



of the country: it is precisely the identifying characteristic of 

Guinea-Bissau. The capital of that State is itself situated on an 

island, and the very name of the country is taken from an island. The 

insular character of part of Guinea-Bissau, including the capital, is 

Indeed a relevant circumstance, to a degree rarely encountered. 

Moreover, there exists a close relationahip between the sea and the land, 

and such close intimacy between the two, thae one can no longer t e l l  an 

arm of the sea from an arm of the land. Saint-Jahn Perse's description 

of the Giens peninsula a s  a privileged s p o t  where "la terre accompagne 

l'homme la mer" ("the land accompanies man to the seau) applies 

perfectly to  Guinea-Bissau. 

109. I f  In imagination one were to visualize that territory 

uncovered by the waters in  which i e  is now submerged, the land would be 

seen to continue to slope very gently at 0.4 Per cent, i . e , ,  4 metres per 

kilometre, up to a distance of nearly 100 kilometses seaward. If, still 

in imagination, we remove that thin layer of water, we will see  that the 

country has a prolongation which fu l ly  deserves to be described as 

"natural". The maritime front of Cuinea-Bissau does not consist of 

distant islands i s o l a t e d  from the land and far apart f r o m  each other. 

The real  pos i t ion ,  on the contrary, is that those islands constitute a 

projection of the land territory, articulated w i t h  the mass of that 

t e r r i t o r y .  Al1 of them together form the territorial base that ernerged 

after the flooding of the continent. The waters around them are very 



shallow: less than 20 metres for some of them and less than 10 metres 

for most. Some of the islands, like ~olama, which are close to the- 

cantlnent, can be reached by animals at l o V  t ide ,  as pointed out by 

President Grant of the United States in hi; Arbitral Award of 

20 21 April  1870 , I 

110, This effort of the imagination to remove the thin layer of 

water in  order to  discover that spectacle of nature is in fact not really 

necessary: nature does it 'every day. ~ h e ;  phenornenon of the tides 

diaplays this extraordinary intimacy between the land and the sea, 

because some 8,000 square kilometres, i . e . ,  one-quarter of the land 

territory of Gufnea-Bissau, is every day uncovered and covered by the sea 

with the fneesaant ebb and f low of the tidea, It is rare to find a 

comparable country one-quarter of whose territory disappears and 

reappears evexy day. There can be no more relevant circumstance than 

that bulwark of islands of  "semi-insularu Guinea. 

111, It is therefare not possible to ignore those Islands, which 

conatitute the real coastline of Guinea-Bissau. Since the maritime front 

consists of a l 1  the land bordering on the sea and the coastline is the 

20~oore, H l s t o r v  and Diaest of International Arbitrations to which the 
United States has been a Party, Washington, 1898, Vol, II, p. 1921. 



limit of the land or the points of junction or contact of the land with 

the sea, then unquestionably what constitutes the coastline of 

Guinea-Bissau 1s that dense bulwark consiating of a multitude of islands, 

in the f o m  of a gigantic goase-foot or of hippopotami drowsing in the 

water, It is not an archipelagie State within the rneanfng of the Montego 

Bay Convention or in the ordinary geographical sense, but it  is 

undoubtedly a semi-insular State, the islands of which are of great 

importance for the determination of the curvature of the maritime front 

of the country, of the general direction of that front and of the length 

of its coastline. 

112. ~onsequentl~, the geographical facts thus examined confer - and 

this could not be otherwise - on the maritime front of Guinea-Bissau an 
indisputably convex general shape. The length of the Guinean coastl ine,  

taking into account the islands and using a weighted method, is, in the 

view of an independent expert, 154 miles. 

113. At the same t ime, the natural data to be taken normally into 

account in delimitation are not exclusively those revealed by the coastal 
, 

geography of the two Parties to the present dispute. The question arises 

whether the geological and geornorphological data must also be considered, 



as being relevant elements for purposes of delimitation. My reply Co 

that question, which will be given In two stages: first, 1 shall draw on 

those theoretical considerations which, following a rapid evalution, have 

rnaved away from solutions reached by decodifying the mysterious folding 

and unfolding of geological and geomorphological s i t e s ;  and secondly, I 

shall refer to purely practical considerations which, i n  the present 

case, show that these geological and ather factors are of very limite6 

relevance and, al1 in all, of no assistance in the search for a solution. 

114. The idea of  "natural boundaries" forrned by mountains, waterways 
! 

or various accidents of nature, has never been able t o  commend itself to 

States for purposes of delimitation of their land frontiers, although 

these l i m i t s  are visible to the naked eye. Legal science I s  unlikely to 

accept for maritime spacea vhat i t  rejects for land spaces and t o  confer 

1egal standing on those "natural boundarles" constituted by an important 

and signfficant gsological feature when that boundary is not even visible 

to the naked eye,  Kaving always shunned land relief despite  the fact 

that it is visible, mantcannot but shun still more underwater relief 

which I s  out of h i s  sight. 

115. This is perhaps the reason why the notion o f  "natural 

prolongationt' has of fered  so weak a resistance to the advance of 



the concept of "distance" which tends to eclipse geologlcal and 

geomorphological factors. This is also the reason why lawyers have given 

a legal definition of  the continental shelf which i s  quite unrelated to 

that of  geologists and geographers. This alço explains why geological 

and geomorphological factors have been of practically no importance at 

al1 in the treaty practice of states21. Lastly, this is the reason why 

international case-Law has not taken into account either the "Norwegian 

Trough" (North Sea Continental Shelf cases, I.C.J. Reports 1969, paras, 4 

and 45), or the W u r d  Deep" (Court of Arbitration between the United 

K i w d o m  and France on the Dellmitation of the Continental Shelf, 1977, 

United Nations Reports of International Arbitral Awards, Vol. XVIII, 

p. 63, para. 1071, or the "Tripolitanian Furrow" JContinental Shelf 

(Tunisia/Llbyan Arab Jarnahirival. I.C.J. Reports 1982, para. 66), or the 

"Northeast Channel" {Delimitation of the Maritime Baundarv in the Gulf of 

Maine Area. 1,C.J. Reports 1984, paras.  51 and 56) or, lastly, the "rift 

zone" (Continental Shelf (Liavan Arab Jamahirisa/Maltal, 

1 . Ç . J .  Reports 1985, para. 2 5 ) .  

116. A t  the aame rime, it musc be pointe8 out  that, at the present 

stage of the evolution of the law of the sea and of the relevant 

international case-law, it would undoubtedly be hazardous to assert that 

geological and geomorphological factors have completely lost al1 

21~he delimitation Agreement between Colombia and the 
Dominicari Republic d l d  not take into accaunt the Aruba trough although it 
1s 4,600 metres deep; the proâigious trpugh of the Cayman Islands 
(2,900 m e t r e s  deep, 1,700 metres in length ana 100 kilometres in width) 
does not appear to have counted for much in the Cuba-Haiti Agreement. 



relevmce and that they generate no legal consequences. The rulings of 

the International Court of Justice in the North Sea Continental Shelf 

cases in 1969 and of the Court of Arbitration in the Arbitration between 

a e  United Kinrrdom of Great Britain and Northern Ireland and the French 

Rep~blic on the Delimitation of the Continental Shelf of 1977 are perhaps 

not altogether clear on that point. But in the case concerning the 

Continental ~helf (TunisiaJLlbvan Arab Jarnahiriva) , I .C. J. ReDorts 1982, 

paragraph 80, and the case concerning Delimitation of the Maritime 

Boundary in the Gulf of Maine Area. I.C.J. Reports 1384, paragraph 511, 

the Court in the first case, and a Chamber of the Court in the second, 

clearly indicated that if the "Tripolitanian Furrov" in the f i r s t  case 

and the "Northeast Channel" in the second case had clearly marked an 

interruption in continuity, they would have considered that geological 

factor as relevant. Thus, international jurisprudence has never stated 

expressly that thoae geologkcal factors must always and as an absolute 

rule be s e t  aside, whatever the circumstances, The fact that 

Jurisprudence has noe taken geology i n t o  acraunt would appear to be 

explained, not by the frrelevance of that factor in itself, but by the 

inadequacy of the s c i e n t l f i c  evidence put forward in one or other 

partlcular case. It is the absence of a given relevant geologfcal 

phenornenon, or the doubt whether L t  is present , which has led 

jurfsprudence not to take geology inta account. 

117. In the case 'concernf ng the Cont ilenta1 Shel f (Tunia ia/l*ib~an 

Arab Jarnahiciva), the International Court of Justice even went so far as 

to  declare that it 

"does not necessarily exclude the posslbility that certain 
geomorphorical configurations of the sea-bed, which do not 
amount to such an interruption of the aatural vrolon~ation of 



one Party with regard to that of the othes, may be taken into 
account for the delimitation, as relevant circumstances 
characterizing the area1' ( I . C , J .  Reports 1982, p. 58, para. 68). 

118. In reality, the Court, whase functian is to apply the law and 

not to create i t ,  has not itself decreed the eclipse of geological 

factors, which is due rather to the action of international legislation. 

The f a t e  of geological factors la necessarily linked to that of the 
l 

concept of natural prolongation. The Montego Bay Convention o f  

10 December 1982 recognized the legal title of the coastal State over its  

continental shelf by the operation of a concept of "distance" as a 

complernent to, and sometimes a substitute f o r ,  that of "natural 

prolongation". In f a c t ,  the 1982 Convention, without at al1 neglecting 

the concept of "natural prolongationF1 (its Article 76 refers to it in I t s  

very first paragraph), has nonetheless introduced in a spectacular manner 

another criterion, namely that of distance. 

119. Thia comparative effacement af  the concept of natural 

1 prolongation in relation ro that of distance could not but result in the 

eclilpee of geological and morpholagical considerations. The 

International Court of Justice which, in its 1969 Judgment in the Elorth 

1 Sea Continental Shelf cases, stressed the concept of natural 



prolongation, has itaelf held it to be an essentially relative 

principle. The fact that the legal notion of the continental shel f  and 

the physical reality of that shelf do not coincide, the absence of any 

fmperatioe and neceasary link between the baais of the coastal State's 

title to its continental ahelf and the principles of delimitation, the 

fact  that the Court has the duty to cause equkty t a  prevail as a result, 

rather than the principle of natural prolongation which sometimes does 

not  contribute to it, and l a s t l y  the new trends of the law of the sea 

expressed in Articles 76 and 83 of the Montego Bay Convention, - all 

these have contributed to thfs comparative .effacement of the institution 

of natural prolongation and, consequently, lof geologlcal and 

geomorphological factors. 

129. I have not observed any fundamental disagreement a t  the 

theoretical level between Guinea-Bissau and Senegal regardiag eitheï the 

concept of natural prolongation or  the geological and geornorphologlcal, 

factors. The t w o  Parties have more or less,rninimized or neglected the 

theoretical considerations and analyses in )the Jurisprudence referred to 

above and have thus botb been led to resort to geology. They agree on 

the legit imate character of this reference to underwater physical factors 

as well as  on the place of the concept of natural prolongation 

(Gounter-Mernorial, paras. 319 and 322; Reply, pp.  286-287). Each of the 

Parties, however, has attempted to derive flom these physlcal 

characteristics of the zone elements favourable to its own thesis. 

According to Guinea-Bissau, the structure of the sea-beâ of the region 



and its sediments imprint upon the Eaults to be found In that region an 

east-west direction which would justify a line dsawn at azimuth 270' as 

delimitation between the maritime spaces of the two States (Reply, 

p. 287; PV/5, pp. 153-154). For Senegal, on the other hand, the relief 

and the geological structures of the sea-bed of the region run in a 

northeaoterly direction (Counter-Mernorial, paras. 319 and 322; ibid,, 

paras. 19 t o  49 and anns. 7 and 8 ;  Aejoinder, paras. 424-4541 PV/Il, 

pp.  153, 154/60, 161 and 251). 

121. 1 am not prepared to follow either of the two Parties on to 

that ground. First, for the reasons I have indicated above, which 

demonstrate sufficiently, by means of an analysis of international 

jurisprudence, the comparative disfavour attaching to the relief and 

structure of the sea-bed. "Geography yes,  geology no." Secondly, 

because, in the view of the two Parties themselves, the submarine gealogy 

of the region shows no exceptional or major features. Guinea-Bissau has 

admitted that "these faults ... are not fm~ortant", even though they are 
"not negligible". The geological and morphologIca1 differentiations in 

the aea-bed opposite Senegal and opposite Guinea-Bissau do not appear 

sufficient t o  constitute natural boundaries for their respective maritime 

domains. It must be remembered also that the present case concerns not 

only the delimitation of the continental shelf but also the drawing of 



a single lateral boundary as the dividing line that establishes the 

exclusive economic zone, a task Far which the geological or morpholagical 

structure of the sea-bed is strictly irrelevant. At most, the geological 

or morphologfcal indicators, however discrete, may conszitute supporting 

elements for verifying a posteriori the equftable character of the 

delimitation obtained by a combination of other factors. 

122. IE I s  now necessary to devise a method of delimitafion capable 

of obtaining a line, i.e., an intellectual construction which, applied to 

the relevant factors already identified, wi+l produce an equitable 

solution. Unlike a rule, a method is by definition not compulsory. 

Since proximity concerns the legal  nexus exist ing between the 

outline of  the coastal front of a State and the maritime surfaces 

generated by it, the traditional method of applying the proximity rule 

is, quite naturally, t o  resort ta the equidistance method. Ho point on 

the line obtained by that method of delimitation may be closer to the 

coast of one State than to that of the other, throughovt the whole length 

of that line. I 





the equidistance line is lntended to produce ita effects as far out as 

200 miles. And i f  one were to take salient points close to each other 

for purposes of determinhg the equidistance  point^, the position of 

those points would become Increasingly uncertain as one moved away from 

. the coast, a situation which is l iable  t o  result in considerable margins 

of error. An equidistance line as f a r  out as 200 miles i s  liable to be 

very inequitable if it is predetermined by taking into account points on 

Cape Skirring and Cape Roxo situated only five mlles from one another. 

In brief ,  equidistance, which 1s not in itself at a l 1  inequitable, 

proàucea, once a certain distance from the coast is  reached (50  to 109 

mlles), an uncertainty which renders arbitrary the course of the 

equidistance line, with a l 1  the risk o f  unfairness involved (Reply, 

p .  304). Since moreover the mechanism used for drawing only takes into 

account certain critical points on the coastline, curvatures or sal ients  

of the coast, it does not ensure equity in the attribution o f  surfaces. 

124. In view of these and other drawbacks of the equidistance method 

in the present case, Guinea-Bissau has suggested the application of other 

modes of delimitation, one of them being that of the "median curve 

Icourbe médianelW. This has been defined as a series of points at sea 

situated a t  the same curvilinear distance from the frontier point as two 

associated points on each coastlin'e and si tuated a t  an equal distance 

from those two points (Memorfal, p. 225). 'This method is clrlmed to have 



the merit of "overcoming the opacity  of the buffer points", of remaining 

"unaffected by acc identa l  features of the coastline whatever they rnay be" 

and o f  "taking in to  account the whole coastline of each of the two 

neighbouring States" ( i b i d . ) .  This method would produce, according to  

Guinea-Bissau, a line dram at azirnuth 264". 

125. Senegal considers that t h i s  method may prove useful i n  very 

complex situations but is not s u i t e d  to  s i m p l e  configurations or to those 

whlch cornport straight baselines. I t  describea it as "perfectly 

arbitrary" aince its reault w i l l  depend on the d i s tance  chosen between, 

on the one hand, the terminus of the land f r o n t i e r  (Cape Roxo) and, on 

the other hand, the points on which the baselines are constructed. The 

result of that method would thus be dependent upon the baseline used by 

Guinea-Bissau and disputed by Senegal. The latter  adds that the median 

curve proposed by Guinea-Bissau would result in 

"a complete frontier constructed for the greater part on two 
geographical elements only: on the side of Senegal, a portion 
of the Coast vesy close to the southern frontier o f  Gmbia; on 
the side of Gulnea-Blssau, only the Rio Grande Banks. In both 
cases, there would be a pesfect buffer to mask completely the 
geogsaphy of the two ceuntries" (PV/12, p. 184). 



In short, Senegal's criticisms of the method are, essentially, 
, 

f irs t ,  that it would give a limited effect,to the Cape Roxo-Cape Skirring 

I segment and, secondly, that i t  takes i n t o  account in their entirety the 

I straight baselines adopted by Guinea-Bissau on 17 May 1985 connecting 

Cape Roxo with the Rio Grande Banks (PVJ12, p.  213; Counter-Mernorial, 

paras. 447-448; Rejoinder, para. 433). , 
125. The expert appointed by the ~riblnal has analysed the median 

curve method and I t s  application in the present case. The results of 

l that method appear to depend ro a considergble degree on the distances 

adopted. In other words, the method appears t o  contain an element of 

l subjectivity. When applied to real coastlines, it can, depending on the 

l intervals selected, benefit one or other of the Parties. Furthemare, 

where straight l fnes  are involved (straight baselines or general 

i direction of the coast ) ,  the use of this méthod becom.es a special case of 

the application of equidistance which consists of taklng the bisector of 

the angle formed by the lines considered. ,The proposed method does not 

eliminate altogether the negative effects that would result from the 

application of traditional equidistance no;, in the present case, remedy 

them. 

127. Gwinea-Bissau proposes a second method, namely that of the 

"average distance curve [courbe de la distance movenneLt' whlch it defines 

as follows: "At each point at sea a l 1  the'distances are calculated to 



every v f s i b l e  point on the coastllne and the average of those distances 

is taken; the curve will consist of the Loci of the points of an equal 

average distance" (Mernorial, p. 225). This method would, according to 

Guiaea-Bissau, result in a lime drawn a t  azimuth 2 6 5 O .  

Senegal admits that this method makes i t  possible to correct two 

perverse effects of the traditional equidistance method: the first is 
I 

that In certain cases the whole of a maritime bounâary rnay be determined 

1 by a very srnall nurnber of points on the coast of a particular country, or 

indeed by only one point; the second fs that equidistance can result in 

attributing to Islands a weight which 1s disproportionate to thefr 

~ importance (Counter-Mernorial, para. 366). 

1 128. Senegal recognizes also that the method proposed does not give 

. excessive weight zo any point on the coast. IL notes,  however, that  it 

does not give to those points an equi tab le  value, and this, in its view, 

leads to unacceptable resulta. The method would, in pastlcular, penalize 

States having a long visible coast, and favour States having short 

coasts. It vould al60 inc~ease the drawbacks of the traditional 

equidistance method with regard to islands. In fact, if the visible 

insular coaet vexe t o  be taken into account, the average distance would 

be shorter on the sfde/of  the State exercising sovereignty over the 

islands in question and the maritime space masked by the coasts of the 

islands would be treated as though it were dry-land territory 

(Counter-Mernorial, p. 366). 



129. Senegal gives the followfng more compact summary of i t ~  

criticisms of the average distance method: 

I 

(i) it favours a State whose visible coastline is less extensive; 

(11) it favours a State possessing islands situated off its Coast. 

Furthermore, Guinea-Bissau avails itself nat only of the sector of 

an island visible from a peint at sea but also from its invisible 

sector or its "own çhadow" (Reply, pp.  308-309), the result of 

which is to push northward the points situated at sea at an equal 

average distance; 

(iii) in its calculation for purposes of pr~portionality~ Guinea-Bissau 
8 .  

has taken into account the only releyant coastline of Senegal, 

namely that of Casamance, but this restriction is emitted for 

purposes of the application of the average distance method (PV/12, 

~ pp. 214 e t  s e a . ) .  

130. In Its Reply, Guinea-Bissau has recognized with great candour 

sorne of the drawbacks of the average distance method which it proposes: 

"Slnce I t  partakeç of the search for proximity, the 
average distance curve retains the defects inherent in any 
introduction of the concept o f  distance from the coastlfne, in 
particular its uncertainties when that distance increases. 
Accardingly, it has not been proposed to the Tribunal as being 
capable of constitueing in itself a rneans of delimitation." 
(Peply, p. 310.) 



In view of this declaration and of the disadvantagee of thks method which 

have been already pofnted out, there is no point in examining here any 

further whether i é  might be useEu1 in the present case. 

131. Lastly, Guinea-Bissau has proposed a thfrd method of 

delimitation, namely the somewhat original one of "iso-distanceo' 

(Mernorial, p. 226). This method is explained as follows: 

"According to both natusal and l ega l  logic, the coastline 
does not constftute a frontier but a transition curve between 
two zones pertaining to the same jurisdiction. The coastline 
fs where the level of the sea stops today; it could have 
stopped at a higher or lower level, and might do It in a f c w  
centuries' time. The coastline is accordingly only one among 
many curves. The line of the Coast: is nothing other than a 
curve at land level zero altitude, i . e . ,  isobath zero, and has 
no more significance than the other curves at land or 
undemater level." (PV/6, p. 211.) 

Bearing this in mind, "the iso-distance curve can be defined, starting 

from the linit of territorial waters, as the quid i s tance  line of 

successive isobaths or as the perpendicular to those isobaths" (PV/6, 

p. 193). "As the equidistance curve of the successive coastlknes which 

would be uncovered by a gradua1 withdrawal of the Ocean, iso-distance 

constitutes a synthesis of the equidistance method and of the present 

essential characterfstica of the continental shelf in its physical sense" 

CPY/6, p .  194/200). 180-distance would thus integrate in effect the 



two criteria of natural prolongation and distance from the coast (PV/6, 

132. Since it is thus based on the underwater relief, thfe technique 

appears to run counter to the evolution of contemporary international 

law, rnarked by the decline of geological and geornorphalogical factors and 

in particular of the notion of natural prolongation. This method, 

however, cannot be rejected solely for that reason. Senegal considers 

that "its originality is equalled only by the absence of al1 bas is  in 

practice and in case-law" (PV/12, p. 251). Nevertheless, the fact that 

the method has not been enshrined in the practice of States or in 

case-law is not decisive, for that i s  what f t  is - a method that is still 

new. Another objection, and one that carries greater weight, is that 

iso-distance seems capable of "being applied only to geographies that are 

fairly smooth ... a l 1  of whose disturbing elements capable o f  generating 

perverse inequitable effects have been previously eliminated by processes 

which are necessarily alien t a  the method itself" (PV/12, p ,  201), and 

"which accordingly deprfve It of a l 1  abjectivity" (PV/12, p. 203). 

133. This overview of methode of delimitation, equidistance and i t s  

improved versions (medlan curve, average distance curve and iso-distance 



curve) suggeats that it I s  impossible eo take into account any of them in 

the present instance. 

134. In the present case, rnanifestly the most characteristic 

geographical factor is the presence of a large bulwark of islanda in 

Guinea-Bissau. That country has described itself as semi-inaular, or 

even aa amphibious, because of the striking intirnacg existing between the 

land and the sea in Guinea-Bissau. Accordiwly, the major problem which 

arises is that of  determinfng what treatment for these lslands can be 

recomended and produced on the basis o f  equity. This amounts t o  

evaluating thefr exact importance in relation to Guinea-Bissau's mainland 

domain (surface, population, economic actlvity) and their degree of 

l i n h g e  t o  i r  (distance, expanse of land uncovered at low tide, brackisb 

waters). These islands, most of which have been traditionally grouped 

under the name of "Bi jagos ~ r c h i i e l a ~ o "  (arQuiDélano, are in 

fact a decisive factor, a s  has already been seen, for assessing the 

nature of the coastline of  Guinea-Bissau and the general configuration of 

f t s  coasts. Guinea-Bissau woulâ not be what it is without the Bijagos. 

In the present instance, the presence of the Bi jagos  Archipelago is a 

decisive factor both for the purpose of calculating the length o f  the 

coasts and for that of establishing the lateral delimitation. Hhatever 

the method or process of delimitation appl i ed ,  due regard must be had 



for this essential feature of the coastal front of Guinea-Bissau 

constitueed by the presence of  these isiands and their close connection 

wfth the continent, a featuse which cannot but have a bearing on the 

establishment of the general direction of ~uinea-~issa;'s Coast. 

135. In the Guinea/Guinea-Bissau case, the Tribunal drew a 

distinction between three categor ies  of islands: 

Ci . )  coastal islands, which are close to the mainland and which are 

often connected with it at lov tide, are "considered as an integral 

part of the continent"; 

(ii) the Bijagos Islands, the furthermost of which 1s 37 miles from the 

continent and the closest 2 miles from it and which are in no case 

more than 5 milea apart from one another; 

(iii) the islets scattered further to the south among law-tide 

22 
elevations . 

136. In the present instance, the thfrd category of islands excludes 

itself automatically. A11 those existing beyond the large island of 

Orango towards the south can have no infkulnce on the present 

delimitation. Only the first two categories of islands will be taken 

into consideration here. In that respect, the problern however arises of 

22~ward o f  14 February 1985, para. 9 5 .  



how far one must go westward and seaward, and this ralses f irs t  the 

question whether to take into account the group named "Baixos do 

Rio Grande" (Rio Grande Banks, with their drying s h o a l s ,  their rocks, 

their other natural elements and their lighthouse), and seconüly that of 

the island of Unhocorno with its extreme southwest point of 

Anqueiêramedi, ~uinea-~issau has contended that the Rio Grande Banks and 

the lighthouse must be taken into account, arguing that unless this is 

done the line drawn al 240° would become inequitable because it would be 

closer t o  those Banks than to the Senegalese Coast. 

137. 30th Parties have discussed ar great: length the '*Baixos do 

Rio Grande", in  the process of defending their respective systems of 

baselines. The law of the sea permit6 under certain conditions the use 

of Low-tide elevations as supporting points for drawing baselines. 

According to Article 13 of the Montego Bay Convention, which definea 

low-tide elevations, the Low-vater line on such an elevation may be used 

as the baseline f E  that elevation is sktuated wholly or partly at a 

distance not exceeding the breadth of the territorial sea from the 

mainland, i . e . ,  12 miles. Now, the distance separating that lighthouse 

( b u i l t  on that lov-tide elevation) from the fsland of Catavela, - a 
coastal Island as indfcated by the Arbitration Tribunal in the case of 

the two Guineas - EL 11.3 miles .  



138. Article 7, paragraph 4, o f  that same 1982 Convention on the Law 

of the Sea specifies that low-tide elevatibns may not be used as 

end-points for the drawing o f  straight baselines "unless l i ghthouses  ... 
have been buflt on them". Senegal maintains that the ~traight baselines 

adopted by Guinea-Bfssau under its A c t  of 17 May 1985 cannot be invoked 

against I t ,  chfefly ratione temworis, f irs t  of al1 because they were 

introduced after the Arbitration Agreement of 12 Flay 1985 whereby 

Guinea-Bissau and Senegal constituted this Tribunal and referred the case 

to it, and secondly because they rely on a low-tide elevation which, at 

the time of their introduction, Iiad no lighthouse or any other similar 

installation built on it. 

139. There is no doubt that the project for building a lighthouse on 

the Rio Grande Banka goes back to the late fifties, that this project was 

rnentioned during the Franco-Portuguese n e g o t i a t i o n s  of 1959 (reports of 

Captain de Beavida), and that the lighthouse wae finally built by the 

authorities of Guinea-Bissau in 1984, i - e . ,  before the date  of the 

Arbitration Agreement and before the Act of; 17 May 1985 whereby 

Guinea-Bissau re-deffned its baselines. One of the functions o f  an 

arbitration agreement ia to psevent a party from modifying en existing 

situation unflaterally for its ewn henef i t .  Guinea-Bisseuts Act of 

17 May 1975 dia  not, properly speakkng, modify the situation to the 



benefft o f  that country by creating a rigbt. That right had been created 

preriously, when in 1984 Guinea-Bissau built the lighthouse, an operation 

wbich had been intended, ever since 1959, ta permit the banks of the 

Rio Grande to be taken as a supporting point for a strafght baseline. 

Besides, if the basel ines established in 1985 uere t o  be discarded, one 

would have to Eall  back on those drawn in 1978, which are still more 

favourable tu Guinea-Bissau, 

140. However that may be ,  and however well iounded Guinea-Bissau's 

position with regard to the shoals of the Rio Grande, iE seems to me 

n e i t h e r  necessary nor advisable to continue to examine the arguments 

exchangea by the Parties regardlng their respective baseline systems. 

I have stated above my reso lve  to avoid wherever possible resortim to 

man-made concepts based on natural data, BaselIne systems, which are the 

product of  human artifice, have given rise in many places to thrusts in a 

seaward direction which learned writers  have deplared, and which have 

been only partly incorporated into the new law of the sea. 

141. There remains the problem of the island of Unhocorno which a 

representative of Senegal has described as the "forward sentinel of the 

Bijagoa archipelago" (PV/IZ, pp. 205/110). It i s  quite a small ialand, 



rather far away from the coas t ,  so that there i s  no very stron$ reason to 

take it into consideration. 

142. An indication should now be given of the effect which equitg 

requires to be given ta these islands. Disregarding the islands, the 

general direction of the coasts of Guinea-Bissau may be calculated t a  

be 132", but this result is not equftable because it does not take into 

account the islands, and the line for the general direction thus obtaîned 

actually goes so far as to exclude Bissau, the capital of the State that 

is situated on an ksland, behind which tha; proposed general direction 

would pass. An orientation for the general outline of the coast that 

would take into account the more relevant islands (Garavela at i ts  

extreme southwest point of Acudama, Uomo d d  Orango at its extreme 

southwest point) would give  a general direction of 160' for the coast of 

Guinea-Bissau. 

143. Accordingly if, as indicated above, the islands to the south of 

the Bijagos archipelago as well as the small island o f  Unhocorno at the 

western extremfty of that archipelago are disregarded, the general 

direction of Guinea-Bissau's coastline wi13 be given by s line drawn at 

azimuth 160' from Cape Roxo to Acudama, vhich is the vestefnmost point of 

the main islands o f  the archipelago. This simplification makes it 



possible t o  avoid giving an unwarranted importance to the exiguous and 

desolate ialand of Unhocorno. As for the general direction of  the 

mainland coast of Guinea-Bissau, it can be represented by a line drawn 

from Cape Roxo to the coast of Catunco Island situated to the north of 

Rio Cumbija. This general direction o f  the coast, as f a r  as the southern 

extrernity of the major elements of the BlJagos Archipelago, i a  

represented, aa already indicated, by azimuth 132". 

144. Senegal has maintained that the present trend in State practice 

and international case-law favours glving only a partial  effect to Island 

territory. The Court of Arbitration in the case between France a d  the 

United Kingdom on the delimitation of the continental shelf gave only 

half-effect t o  the coastal archipelagp o f  the Scilly Islea, whbch are only 

21 miles distant from the British coasts. The International Court of 

Justice attributed only half-effect to the coastal archipelago of Kerkennah 

in the case concernlng the Continental Shelf (Tunisia/Lfbyan Arab 

Jarnahirival, even though that group of ialands is only 11 milee away from 

the mainland coast,  from which it is separated by an a m  o f  the sea the 

depth of which exceeds 4 metres only in certain channele and furrows. 

Moreover, that arehigelago is surrounded by low-water elevations which form 

around it a belt 9 t o  27 kilometres wide ( I .C.J .  Reports 1982, para. 128). 

The Chamber of  the Court  in the case concerning Delimitation of the 

Maritime Boundarv in the Gulf o f  Plaine Area gave only half-effect t o  



Seal Island situated off the ceast of Nova Scotia ( 1 , C . J .  Reports 1984, 

para. 222) and the Court i t s e l f  gave only quarter-effect to the islands 

of Malta (case concerning Continental Shelf (Libyan Arab 

JamahiriyaJMalta). I.C,d. Reports 11985, para. 73).  

145. The western front of the archipelago, represented by a line 

d r a m  from Acudama p o i n t  on Caravela Islana to hncumbe point on Orango 

Island, i s ,  accordlng to the expert appointed by the ~ribunal, 

approximately 33 miles long. This l eng th  I s  on the whole comparable to 

the relevant caast of Senegal (Casamance) which is 44 miles long, and 

does not possess any islands. It would not be equftable to give to the 

western front of the archipelago, stretching from Acudama to Ancumbe, the 

same importance for the purpose of delimitation as to the continental 

coaat of Senegal. This is why a half-effect shonld be aufficlent. 

146. kccordingly, the appropriate course 1s to draw for that purpose 

a line which bisects the angle havfng as its apex Cape Roxo and as one of 

its siides the general direction of the western front of the Bijagos 

Archipelago (Roxo-Acudama, 26Q0), and as i ts  other side the general 

direction of the mainland Coast (Roxo-Catunco, 132O). Th18 produces a 

line drawn at azimuth 14G0, thereby giving half-effect to the islands. 



147. The Republic o f  Senegal has mafntained that the Republic of 

Guinea-Bissau has accepted a line lying a t  azimuth 140' for the 

determination of the territorial sea of each of the two States. If this 

is the case, the delimitation to be effected by the arbitrator for the 

maritime spaces other than the territorial sea has to take as its atarting 

point a point situated at the outer limit of that territorial sea defined 

by a line drawn at 240". An arbktrator c a n o t  of course decide 

ultra p e t i t a .  In fact, however, 1 see no indication anywhere of an 

acceptance by Guinea-Bissau of azimuth 240° for its territorial sea, In 

its submissions, which are binding upon it and also upon the Tribunal, it 

ha# requested the application o f  the law of the sea,  i , e . ,  the rule of 

equidistance whfch, contrary to the 1960 Agreement, gives azimuth 247" for 

the territorial sea. For the rest, neither in the pleadings of the 

Republic of Guinea-Bissau nor in its oral argument has azimuth 240" been 
l ~ accepted by it ug t o  12 miles, either expressly or tacitly. Consequently, 

the question of ultra ~etita does not arise. The line to be drawn will 

accordingly necessarily start from Cape Roxo without taking into account 

azimuth 240". 

148. It is now possible to draw the line vhich, in this ex novo 

delimitation, constitutes the maritime boundary between the Republic of 

Guinea-Bissau and the Republic of Senegal. The line thus taken will 



bisect the angle having as ils apex Cape Box0 and as one of its sidea the 

general direction of the maritime front  of Guinea-Bissau obtained after 

giving half effect to its main Islands (146"), and as the other side the 

general direction of the relevant Senegalese coast (358'), Thia produces 

a line drawn a t  azimuth 252" .  



Maritime boundary between 
the Republic of Guinea aissau 
and the Republic o f  Senegal 

(252') 



- 200 - 
1 
1 

149. The equitableness of the result chus obtained must now be 

verified. The notion of "length of coasts" is a physical fact the use of 

which in international case-law has hitherto been confined to employment 

a ~oster;Lori as an element f o r  the purpose o f  verifying the equitableness 

of a proposed delimitation, by legally translating th i s  physical fact 

into a criterion of tfproportionalf ty" ta be observed between the length 

of the coasts and the maritime areas generated by them. International 

courts continue to adopt "proportionality" as a subsidiary criterion or 

secondary element. 

150. 1 shall also adopt it  here as an,element for purposes of 

verification, since no other use would be justifi~d in the present 

instance. Before doing so,  however, I vould like to point out that this 

physical factor should be considered as something more than that,  namely 

as a criterion of delimitation like the rest, especially moreaver in a 

frontal delimitation like the one effected ~by the International Court of 

Justice in  the case concerning Continental 'Shelf (Libvan Arab 

Jamahiriya/Maltal. It is of course clear tjhhat this factor of 

proportionality has no place in the basis qf the legal title, for the 

"fundamental norm" of Article 83 of the 1982 Convention newhere mentions 

it. The fact is, however, that the fundamental norm barely mentions the 

other principles, which are nevertheless applied. It does na more than 

require an equitable result. There are very strong reasons for keeping 



that principle because "that element of a reasonable degree of 

proportionality is indeed required by the fundamental principle of 

ensuring an equitable delimitation" (Continental Shelf (Tunisia/Libvan 

Arab Jarnahirival. I .C .J ,  Revorts 1982, p. 75, para. 103). Thus, a 

powerful reason for doing so can be found in the close links that this 

principle quite naturally has, with the notion of equity, i t s e l f  

contained in the fundamental norm. 

151. There is a logical need to take Into accounl, and not only at 

the stage of a   os ter lori testing, the factor of the length of the coasts 

expressed as a "ratio of proportionalitytq, because it I s  this  ratio vhich 

expresses quantitatively the power to generate maritime zones. That 

power depends, mong othec things, on the length of the coasts. Since 

every coastal State has an equal entitlement over maritime spaces, i ts  

coasts can be taken to have the same power to generate a domain of 

maritime jurisdiction. It 1s in this sense that one can speak here of 

the principle of the equality of States. As has been stated by the 

Court, it 1s the Coast, and hence its length, which "is the decisive 

factor for title to submarine areas adjacent to it" (1.C.J. Reports 1982, 

para. 73). Clearly, it is not the natural fact of adjacency which 

creates the kegal t i t l e  to the continental shelf (case eoncerning 

Delimitatfon of the Maritime Boundary in the Gulf o f  Plaine Area 

(Canada/United States of Arnerica), 1 . C . J .  Reports 1984, para. 103). The 



which establishes a logical link between the t e r r i t o r i a l  sovereignty of 

the State and the righes t o  be enjoyed by that same Sta te  over the 

continental ahelf and the maritime areas adjacent to it, At the same 

time, one must not go t o o  far in juggllng vith abstractions for the sole 

purpose of refusing to recognize the role of the length of the coasts. 

Territorial sovereignty makes it possible for rights over maritime spaces 

to be generated, but l t  fs wholly powerless to give tTconcretet' shape t o  

th&e rights, t o  quantify the extent of the surfaces, or t o  carry out a 

delimitation, The territorial sovereignty of the State confers only a 

"vocation" to the continental shelf. The extent and the limita of that 

shelf are determined in concrete terrns by the maritime front, in relation 

to the geography of that front, a geography which includes al1 the 

physical characteristics, among them the lehgth of the coast.  The 

maritime cnastline is a parameter which permits the ut i l i za t ion  of the 

sea; it  is a means (a more or less extensibe means) of access to t h e  

sea; for that reason, it is expressed in y i t s  of measurement, 

152. Territorial sovereignty generates rights mer  maritime spaces 

because of the coastlfne (proof of  this is the fact that it casmot give 

rise to them in the case of a S t a t e  without that maritime front). This 

coastline generates a certain a t e a  of marit,ime space because of its 

length, among other thingo. Since sovereigbty ereates the legat title 

but can only gfve i t  materfal fo rm by means' of the coastal "support", 



it is that support which becornes the  decisive factor for deterrnining in 

concrete tems the area of the zone attributed. That support is to be 

defined by ail its constitutive elements, length included. 

153. In any maritime delimitation case, the physical fart of the 

length of the coasts is one of the elements of the "coastal geography" 

which make it possible t o  establish the lfsatio of the coasts" of two States 

for that purpose. That ratio is represented by the sum of the 

characteristics of the relevant coasts of the two States, and it can only 

be converted and translated into a legal relationship by integrating al1 

the elements capable of individualizing those coasts: their configuration, 

their curvature, their general direction, t h e I r  projection (radial or 

frontal), the change in direction of certain of their segments, their 

indentations, their salients, their irregularities, their "normal" or 

ltspecial" characteristics, their "non-essential" or "unusual" features, 

their relations as adjacent or opposite coasts, etc. It vould of course be 

surprising and ahnormal not to t ake  into account also their respective 

lengths. 

154. In fact, international judicial decisions have not ruled out the 

coastal length factor in any case:  i t :  is as though it had, more than other 

factors, a certain permanence. 1 shall quote only the case concerning 

Delimitation of the Maritime Boundarv i n  the Gulf o f  Maine Area, in which 



the Chamber of the International Court of ~;ustice stressed partfcularly 

that, in its  view, it was "impossible to di!sregard the circumstance, 

. which is of undeniable imnortance in the present case, that there I s  a 

difference in length between the respective coastlines of the two 

neighbouring States ... Not to reco~nize this fact would be a denial of 
the obvious." (I.C.J. Reports 1984, para. 218.) The same occurred in the 

case concerning Continental Shelf (Libyan Airab Jamahiriya/Malta), in 

which the lengths of the coasts o f  the Iwo  parties were so 

disproportionate. 

155. As the International Court of Jus'tice had already indicated in 

1969, the proportionality test is not basedl on a mathematical ratio but 

rather calla for "a reasonable degree" of proportionality 

(I.C.J. Reports 1969, p. 54). For the difference In length of the coasts 

to become embodfed in an equitable l e g a l  crlterion, it is necessary to 

avoid expressing it as an arithmetical ratio rendered blind by its 

automatfsm and rigidity. The quest for an equitable result requires the 

difference in the lengths to be taken into accaunt in a flexible and 

manageable formula which reflects, in a reasonable rneasure, the manner in 

which the ratio of those lengths corresponds to that of the surfaces 
I 

attributed. 

156. The effect of the principle of the equality of States fs to 

support, and no2 ta destabilize, the proportionality criterion as thus 

defined. In the first place, a delimitation is not a sharing-out; It is 

a legal operation. The equality of Sta tes  means that the sovereignty of 



Guinea-Bissau and that of Senegal. are l egal ly  of equal value and equal 

scope and that theg are therefore both capable of generating zones of 

continental shelf by their respective projecti~ns seaward. The principle 

of the equality of States does not however require every State to be 

entitled to a continental shelf equal In extent to that of another 

State. LegaL equality can only be attained by giving different treatment 

to two physical elements which are themselves different: the length of 

the coasts. 

157. The sovereignty of Guinea-Bissau is no more "intense" in 

quality than that of Senegal, and vice versa. Its translatton into 

concrete and material terms, however, is quantitatively different. The 

power to generate maritime surfaces with an equal "intensity" for each 

State depends concretely upon physical factors with which the States  are 

not equally endowed. The l ega l  equality o f  the two States  is s a t i s f i e d  

i f  the coasts of each of them produce appreciably the same e f fec t s ,  and 

therefore i f  each kilometre of the one or the other produces the same 

effect for either State and generates the same maritime area. Aa a 

reault, it is the equitable criterion of proportionality which best 

satisfies the principle of the equality of States. 



158. In order to verlfy, by reference to the lengths of the coasts 

of the t w o  Parties, the equirableness of the delimitation carried out 

ex novo, i t  ia necessary t o  define the maritime spaces which are going t o  

be related to those lengths. The area in question is neither the 

disputed area, defined by the 240°/2700 angle bounded by the lines a f  the 

extreme claims of the Iwo Parties, nor the total area of each of the 

maritime domains of the two States. 

159. The northern lirnit of the relevant zone can be identified 

without any difficulty. It is constituted by the southern maritlme 

boundary between SenegaL and Gambia. The length of this parallel, has 

however to be determined: it 1s the length whlch the l ine  establishizig 

an exclusive economic zone vould have, i . e . ,  200 miles, for I t  1s highly 

probable that the title o f  the S t a t e  opposite, i . e . ,  Cape Verde, c a m o t  
', 

compete vith that of Senegal and Gambia. 

To the south, the maritime spaces of the southern part of the 

Bijagos Archipelago cannot in any case averlap those of Senegal; for 

this reason, thoae areas must be excluded from the relevant zone to be 

determined for purposes of the proportionality test. In consequence, the 

southern limit of that zone must start f r o m  the intersection of the 

200-mile limit with the boundary line defined by the Arbitration Tribunal 



1 in the case between Guinea-Bissau and Guinea. The limit is therefore 

~ detemined by the Ponta Ancumbe point. 

I Furthermore, it was of course provided In the Franco-Portuguese 

1 Convention of 12 May 1886 that the following belonged to Portugal: 

"Al1 the islands comprised between the meridian of 
Cape Roxo, the Coast and a southern llmit formed by a line 
following the thalweg af  the River Cajet and running next in a 
south-westerly direction thro,ugh the pass o f  the Pi lo te s  s o  a s  
lo reach IO0 40' north latitude whkch it then follows vntil the 
meridian of Cape Raxo." 

1 The maritime apaces within the polygon thus defined accordingly 

~ constitute internal waters appertaining to Guinea-Bissau and excluded 

~ from any delimitation. It would therefore be unreasonable to  include 

1 -  those areas in the determination of the relevant zone. 

1 For consistency with that approach, the evaluation o f  the expanses 

1 of water in the relevant zone must exclude a l 1  the interna1 waters as 

well, of course, as the territory of the islands and the drying shoals 
> 

uncovered at low water. 

1 160. The coastal lengths are, in the case af Senegal, the direct  

~ distance Erom Cape Box0 to  the southern frontier w f t h  Gambia, namely 

~ 44 miles and, in the case of Guinea-Bissau, the distance fram Cape Roxo 

l 
to Punta Ancumbe, i . e . ,  85 miles, according t o  expert opinion. The r a t i o  

1 of the relevant coasts is therefore 33 ta 67. The maritime surfaces 



I 

appertaining t o  each of the two Parties w i ~ h  the limit of azimuth 252" 

2 are, according to the expert, for Senegal 52,260 km and for 

Guinea-Bissau 103,176 km2, which gives a rat io  virtually identical t o  

that between the lengths of the caasts.  

If however the maritime front of Guinea-Bissau I s  taken as being the 

relevant mainland coast (from Cape Roxo to,Catunco island) its length 

would then be 111 miles and the ratio would be 28 to 72. That ratio is 

not disproportionate either. 

* 

161. 1 would nat wish t o  end this opinion without making a final 

comment with regard to the exact scope o f  the mission entrusted to the 

Tribunal by the Arbitratfon Agreement. The Parties have entrusted the 

Tribunal with the task of deciding their dispute in a camplete and 

definitive manner, by establishing a single line of delimitation for the 

whole body of thefr respective maritime spaces. Et does not seem to me 

that the Awara meets that desire. The A w a ~ d  has given a partfally 

positive answer to the first question put by the Arbitratfon Agreement, 

in so far as it has deciàed that the 1960 Agreement has the force of lav 

between the Parties for the territorial sea, the contiguous zone and the 

continental she i f ,  but not for the exclusive economic zone, an 



Institution which was unknawn at the date of the conclusion of that 

Agreement. The Award which has been rendered is therefore partial in - 

that, in accordance with i t s  own l o g i c ,  it has neithes established a lfne 

for the exclusive economic zone, nor found a solution - which vould in 

fact be impossible - to the new problem facing it, namely the existence 

of two lines where the Parties, in  their jus t i f i ab l e  concern to a v ~ i d  al1 
I 

risk of future conflict between them, wanted a single line. The 

1 Declaration by the President o f  the Tribunal shows to  what an extent the 

Award 1s incomplete and inconsistent with the letter and spirit of the 

Arbitrrttion Agreement w i t h  regard to the single l ine  desired by the 

Parties. Since it  emanates from the President of the Tribunal himself, 

1 that Declaration, by its very existence as well as by its contents, 

j u s t i f i e s  more fundamental. doubts as to  the existence of  a rnajority and 

the rea l i ty  of the Award. 

(Signedl Mohammed BEDJAOUI 




