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INTRODUCTION

1.  This Counter-Memorial is submitted in accordance with the Rules, and
the Order of the Court of 3 May 1991. In accordance with Article 49 of those
Rules, it replies to the facts stated in the Portuguese Memorial; and it contains
observations concerning the statement of law made by Portugal and answers
thereto. Certain observations relate to the admissibility of the particular claims
in the Portuguese Application and Memorial. The Government of Australia
considers that the issues of admissibility should be heard and determined within
the framework of the merits with which in this case they are inextricably linked
and the Counter-Memorial has been prepared on that basis.

Section I: N n f the di

2. Portugal asserts that it is in dispute with Australia, a dispute which it asks
the Court to resolve. But if there is a dispute, there is disagreement as to what
that dispute is about. A determination of that issue is important for the
resolution of this case.

3.  According to a widely accepted definition, a dispute is “a disagreement on
a point of law or fact, a conflict of legal views or of interests between two
persons” (Mavrommatis Palestine Concessions, PCLJ, Series A, no.2, p.11; see
alsoe.g., _m_mggg_q_f_&aggj‘g;am ICJ Reports 1950, p.74; Applicability
h li r ection f ni Nation
MLS_AMMLQLMJ ICJ Reports 1988, p.27). The subject
matter of a dispute is embodied in the submissions of the claimant State; and
“real submissions” must be distinguished from “propositions which, in the form
of definitions, principles or rules, purport to justify certain contentions and do
not constitute a precise and direct statement of a claim” (Fisheries Case ICJ
Reports 1951, p.126). The latter “may be taken into account only insofar as
they would appear to be relevant for deciding the (...) question in dispute”
(ibid.).

4.  Inthe present case, Portugal seems reluctant to articulate the real basis for
its claims as shown by the very striking gap between what it calls “]’objet du
différend” (Memorial, pp.73-76) and its submissions as they appear at the end



of the Application as well as of the Memorial. The reason would appear to be
that the real dispute that Portugal has in mind has nothing to do with the alleged
dispute it has submitted to the Court.

A. The alleged dispute

5.  According to Portugal’s submissions the specific activities of which
Portugal complains are:

—  the negotiation of an agreement by Australia with a third State (Indonesia)
relating to the exploration for and exploitation of the continental shelf in
the area of the Timor Gap (i.e. the negotiation of the Timor Gap Treaty);

- the conclusion by Australia and Indonesia of the Treaty (including its
signature and ratification);

- the exclusion by Australia (and Indonesia) of Portugal from previous and
on-going negotiations on maritime areas of direct concern to East Timor;

- the initiation of the performance by Australia and Indonesia of the Treaty,
by the inaugural meeting on 9 February 1991 of the Ministerial Council
established under the Treaty;

—  the enactment by the Australian Parliament of internal domestic
legislation to give effect to the Treaty; and

—  the on-going negotiation by Australia with the third State (Indonesia) of
the delimitation of the continental shelf in the area of the Timor Gap to
the exclusion of Portugal.

See Application, paragraphs 2, 3, 26 and 34(2)(3)(4) & (5)); Memorial,
Conclusions, pp.235-6.

6. This contradicts directly the Portuguese allegation that “la présente
instance ne concerne pas la question de la validité de I’ “Accord™ (Memorial,
para.3.06, p.75). On the contrary, the Timor Gap Treaty is, indeed, the very
subject-matter of the alleged dispute. Portugal complains of - and only
complains of:



—  the negotiation of the treaty,
—  the conclusion of the treaty,
—  the application of the treaty,

and submits that Australia is, as a consequence in breach of obligations owed to
Portugal and to the people of East Timor and thus:

- has incurred international responsibility because of these breaches arising
only out of the Treaty;

—  owes reparation for the so-called damage caused by the Treaty;
- and must desist from the breaches involved in implementing the Treaty.

Indeed, Portugal warns that “La demande est une demande en responsabilité
internationale, rien d’autre” (Memorial, para.3.06, p.75). But only an
internationally wrongful act of a State entails international responsibility. There
is such an act when:

“(a) conduct consisting of an action or omission is attributable to
the State under international law; and

(b) that conduct constitutes a breach of an international obligation
of the State.” (ILC, Draft Articles on State Responsibility, Part
I, Art.3, Yearbook of ILC, 1976, Vol.II, p.75)

The wrongful act which Portugal alleges is the Australia-Indonesia Timor Gap
Treaty.

7. Hence, it is clearly impossible for the Court to adjudicate this case
without deciding on the “validité” (or “licéité” ...) of the Treaty, that is to say of
an international act between two States, one of which is not a party to the
present proceedings.

8.  Although Portugal says that it is not challenging the validity of the Timor



Gap Treaty, a decision in its favour would make the Treaty inoperative. The
Treaty creates a framework for petroleum exploration and exploitation by both
Australian and Indonesian interests. Central to this framework is the joint
venture zone (the Zone of Co-operation in Article 2). This is under the joint
control of the two contracting States, Indonesia and Australia. Control is
dependent on the active participation of both States. As the Treaty’s provisions
(especially Article 2) show, the rights and obligations which arise under the
Treaty are very clearly reciprocal: the running of the joint venture depends very
much on the mutual co-operation of both States.

9.  Portugal requests the Court to enjoin Australia from “any act relating to
the exploration and exploitation” of the continental shelf in the area of the
“Timor Gap” (Application, para.34(5)(b); Memorial, Conclusion 5(b)). If
Portugal were successful, the Court’s order would require Australia to abstain
from carrying out its obligations to Indonesia under the Treaty, thereby
rendering the Treaty ineffective. In reality, therefore, Portugal does challenge
the effectiveness of the Treaty and the obligations to which it gives rise. If the
Court were to decide the merits of this case, it would necessarily be declaring
the entitlements of both Indonesia and Australia under the Treaty.

10. Certainly, it must be kept in mind that Portugal also requests the Court:

“(1) to adjudge and declare that, first, the rights of the people of East
Timor to self-determination, to territorial integrity and unity (as
defined in paragraphs 5 and 6 of the present Application) and to
permanent sovereignty over its wealth and natural resources and,
secondly, the duties, powers and rights of Portugal as the
administering Power of the Territory of East Timor are opposable to
Australia, which is under an obligation not to disregard them, but to
respect them.” (Application, para.34(1); Memorial, Conclusions (1))

But such a contention is not a “submission” in the proper meaning of the term
but a mere “proposition” purporting to “justify” a contention (para.3 above). In
French it would be said to be a “moyen” not a “conclusion”. If the Treaty were
void, it would be because it is contrary to these principles. But this would not
change one iota the definition of the dispute which entirely and exclusively
revolves around the Timor Gap Agreement between Australia and Indonesia.



11. Portugal’s claims are also based on certain other assumptions:

(a) that it has rights of its own in East Timor which it is entitled to
protect by proceedings of this kind; and

(b) that it has the capacity to bring such proceedings on behaif of the
people of East Timor.

As Australia contests both of these assumptiohs, its view is that there is no basis
upon which Portugal is entitled to present the matters outlined in its Application
and Memorial. See further Part IL, Chapter 2 below.

B. The real dispute

12. It falls to the Court to look behind misleading appearances, to ascertain
the legal reality of Portugal’s Application and Submissions. As the Court noted
in the Nuclear Tests Case (ICJ Reports 1974, p.262):

“Thus, it is the Court’s duty to isolate the real issues in the case and to
identify the object of the claim. It has never been contested that the
Court is entitled to interpret the submissions of the parties, and in fact
is bound to do so: this is one of the attributes of judicial functions.”

In doing so, the Court “must ascertain the true object and purpose of the claim”
and, amongst other things, “take into account the Application as a whole, [and]
the arguments of the Applicant before the Court” (ibid., p.263). See also

Interpretation of Peace Treaties, Advisory Opinion (ICJ Reports 1950, p.74);
Interpretati nt of | n WH Egypt

(ICJ Reports 1980, pp.98-9); Continenta] Shelf (Libya/Malta) Case (ICJ
Reports 1984, p.20).

13. In the present case it is more than likely that “the true object and purpose”
of the Portuguese claim, if one considers the Application and the Memorial as a
whole, is only to provide some semblance of legitimacy for Portugal’s position
regarding East Timor. For an examination of the Portuguese claim shows that it
is not capable of adjudication by the Court in these proceedings and relates to
Portugal’s legal position vis a vis Indonesia, not Australia.



14. Portugal kept silent during the first years of the Indonesian presence in
East Timor. It is only more recently that it seems to be promoting its own
views of what is in the best interests of the people of East Timor. The litigation
which Portugal has commenced against Australia must be seen as part of a
policy of obtaining international approval for Portugal’s position rather than as
a dispute over the alleged rights of the people of East Timor. With regard to the
latter, the true situation is that the United Nations, acting principally through the
General Assembly, assumed responsibility for finding a settlement by
consultation and negotiation between the parties directly concerned. The
United Nations has never placed Portugal in a position which would entitle it to
an adjudication of its claims in this case.

15. If the people of East Timor have been deprived of their right to self-
determination this would not be because of the facts listed in the Portuguese
submissions (referred to in para.5 above), but as a consequence of the past
failings of Portuguese attitudes and policies and of the subsequent conduct of a
third State which is not before the Court. Indeed, Australia is not accused of
any illegality in relation to Indonesia’s intervention in East Timor in December
1975. Portugal accepts that Australia was not in any sense a participant in that
event.

16. Instead, Portugal accuses Australia of illegality in concluding an
agreement with Indonesia in relation to the Timor Gap in December 1989.
Portugal’s case depends, and necessarily depends, on demonstrating that
Indonesian claims of sovereignty over East Timor are unwarranted. Australia
contends that Portugal is using these proceedings as a means of having its
claims against Indonesia heard in this Court, because Australia, and not
Indonesia, has accepted the Court’s jurisdiction under Article 36(2) of the
~ Statute of the Court. In reality, Australia is no more than an occasional decoy.
The real dispute is between Portugal and Indonesia, and Australia stands
entirely removed from this dispute.

17. This leads to an inescapable consequence: whether one takes into
consideration the alleged dispute or the real dispute, Portugal seeks to use this
case as a vehicle for presenting its claims against a third State which, unlike
Australia, has not accepted the Court’s jurisdiction under Article 36(2). On the
first hypothesis (alleged dispute) the real problem is to determine if Indonesia
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(not Australia) has a legal capacity to conclude the Treaty. It is only if the
answer to this question is negative that the “validité” (or the “licéité”) of the
Treaty can be contested and this cannot be decided by the Court in the absence
of Indonesia. The position is the same in relation to the real dispute: it is

entirely between Portugal and Indonesia.

Section [I: Summary of argument

18. The Australian response to the Portuguese claims is summarised in the
following paragraphs. As the preceding discussion of the nature and scope of
the dispute indicates, Australia considers that the Portuguese claims against it
cannot be made in the absence of Indonesia. Moreover, in bringing its case
before the Court Portugal invites the Court to act in a way which would be
contrary to procedural and judicial propriety. Portugal cannot establish any
basis on which it can have the case adjudicated. Nor can it show that the case
has any legitimate object.

19. When one examines the substance of the case, the facts show that
Australia acted in ways which did not breach any obligation incumbent on it not
to deal with a State in control of the territory of East Timor. The United
Nations has never adopted a rule of non-recognition of the consequences of the
situation brought about in 1975-6. There has been no resolution of the Security
Council on the situation since 1976, and no resolution of the General Assembly
since 1982. Moreover the resolutions that were concluded in the period 1976-
82 revealed not only a complete lack of consensus on the issue, but also an
increasing level of international acceptance of the new situation. In these
circuomstances Australia was entitled, when it concluded the Treaty in 1989, to
deal with the State in actual control of the territory. It was entitled to take the
steps it took to safeguard and exercise its long-asserted legal rights. In short,
the Portuguese claim is brought in the wrong forum and against the wrong

party.

20. The Court should, in the present case, refrain from deciding on the
substance of the Portuguese claims since the application of Portugal is clearly
inadmissible. The claimant is engaged in an attempt to misuse the Court’s
processes. There are no rights of its own in issue, and it has no rights which by
virtue of their close identification with rights of the people of East Timor would



support these proceedings. Moreover, Australia is the wrong target, the true
respondent to such a case being Indonesia. Yet, as explained above, these bars
to the Court’s right to hear the claim are, in this case, inextricably linked with
the merits so that it could be difficult to deal with them separately and to
establish that they possess an exclusively preliminary character. For this
reason, and in the interest of expedition, the present Counter-Memorial will
tackle both the problems of admissibility and of substance. But Australia
wishes to make clear that, in its view, the submissions on the merits have only

a subsidiary character.

21. The text of the Counter-Memorial is divided into three Parts:

I Background to the case

O  Inadmissibility

IOI  Substance of the case.

The Counter-Memorial concludes with Submissions. Attached to it are three

Appendices containing material relevant to particular legal issues and Annexes
containing relevant documents.
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PART I

BACKGROUND TO THE CASE
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PART I
BACKGROUND TO THE CASE
CHAPTER 1
FACTUAL BACKGROUND

22. The following three chapters outline the facts which are necessary to
appreciate the case which Portugal brings to the Court. Australia has sought to
avoid repeating those matters which have already been adequately dealt with by
Portugal in its Memorial. Unless otherwise indicated, the references in brackets
are to paragraph numbers or Annexes of the Portuguese Memorial.

Section I: The Portuguese involvement in East Timor

23. In 1960, by resolution 1542(XV), the General Assembly declared
Portuguese Timor to be a non-self-governing territory within Chapter XI of the
Charter. As Portugal admits (Memorial, para.1.09), it was not until 1974 that
Portugal recognized that this was in truth the Territory’s status. Further,
although Portugal’s association with East Timor had been long, it was a poor
model of an administering Power. In that capacity, it failed to discharge
adequately its responsibilities under the United Nations Charter.

24. Portugal’s involvement in East Timor, especially after 1974, shows that it
failed completely to take steps for the effective realisation of the right to self-
determination of the Territory’s people. In particular, it failed to maintain law
and order, to prevent civil disorder, or to take steps to prevent the invasion of
the Territory by Indonesia’s armed forces in December 1975.

A. The situation in East Timor before 1974

25. Portuguese involvement in Timor dates from the sixteenth century.
However, the actual boundaries of the territory, including the enclave of
OéCusse, were the result of agreements between Portugal and the Netherlands
in 1859, 1893 and 1904. An arbitration concerning part of the boundaries took
place in 1914. (For text see (1915) 9 American Journal of International Law
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240). The Dutch territory became part of the independent Indonesia. The
Portuguese territory remained as a colonial anomaly. Following the last great
rebellion by the people of Portuguese Timor against Portugal in 1912,
Portuguese control was gradually extended inland over the territory.
Portuguese administration depended on the co-operation of traditional local
rulers. Portugal did not encourage economic investment. What little economic
development there was centred on a small coffee industry controlled by a very
small non-indigenous Chinese and Portuguese population. Schooling was very
much neglected and health services were virtually unknown, despite the
prevalence of malaria and other diseases. There was little political activity, and
what little activity that did occur was severely limited by the political police
(PIDE).

26. In Timor; A People Betrayed (1983), pp.20-21, James Dunn, Australian
Consul in Dili between 1962-64, wrote:

“On the eve of the outbreak of World War I, Portuguese Timor was
undoubtedly the most economically backward colony in South-east
Asia, its living conditions often a subject of derision to the few who
ventured to it. With the basis of a territorial administration, some
improvements in agriculture, and relative peace, East Timor seemed
ready to go, but in fact changes took place very slowly, and the
colony tended to drift into a torpid state, with its remoteness and
isolation shielding it from the pressures of change that had begun to
build up elsewhere in South-east Asia. In the thirty years of peace
before Japan entered World War 2, the Portuguese returned to that
earlier languid and apathetic form of administration. There was, as
one observer put it, ‘little administration and less development’
although the ‘officials managed to keep themselves occupied’.”

Dunn continued:

“The Depression left Portugal on the verge of bankruptcy and by the
time a measure of recovery was in sight the disruptive effects of
World War 2 were already being felt. During this period the
problems of Timor were disregarded or neglected. In the
perspectives of the metropolitan government Timor barely registered
its existence and, in any case, there were no funds available for its
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social or economic development. In Lisbon it was known for its
modest production of high-quality coffee and as a safe, distant place
of exile for opponents of the Salazar regime. Economically, it was
considered as something of an embarrassment, for although the
coffee exports enriched a few Portuguese and Chinese the colony of
‘Timor was a drain, albeit a small one, on Portugal's meagre
resources. In fact, the mother country's subsidy was so small that,
apart from some road construction and other improvements in the
administration's infrastructure largely designed to make life a little
more comfortable for the expatriate community, very little economic
development actually took place. On the eve of World War 2 the
capital, Dili, had no electricity and no town water supply; there were
no paved roads, no telephone services (other than to the houses and
offices of senior officials), and not even a wharf for cargo handling.”
(ibid.)

27. World War II was disastrous for the colony’s development. In Dunn's
words, it "seemed to have taken the country back to the Stone Age” (p.27).
Nevertheless, in the twenty-nine years which followed, there was a little
progress - in such areas as health, education and physical infrastructure. The
population increased to around 650,000 and Dili was rebuilt. More Timorese
entered the army, church and public administration. The production of rubber,
coffee, copra, grain and livestock improved, although the economic dependence
of the majority of inhabitants on subsistence agriculture did not alter. The
export sector remained within the control of a small non-indigenous group.
Despite the introduction of a Legislative Assembly, political expression
remained limited and the PIDE vigilant.

28. East Timor was seen at this time by Portugal as merely a drain on its
resources. East Timor was *“a poor, backward territory with a very uncertain
future” (Dunn, op.cit. 37). The province was very seldom visited by top-
ranking officials and the visit in 1975, of Dr Almeida Santos, the responsible
Minister for overseas territories, had been preceded by only one other
Ministerial visit in 1952. Despite the dedication of local officials, the central
government viewed the territory as no more than a liability. Dunn concluded:

“When the Portuguese withdrew from Dili at the end of August 1975, it
was just over 200 years since Governor Meneses had moved the seat of
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government there from Lifau in Oecussi. In that long period of settlement
their achievements were unimpressive, and they left the colony as one of
the poorest and least-developed countries in the Third World.” (op.cit.
p-53)

29. In FUNU: The Unfinished Sa f East Timor (1987), the Timorese
leader, Jose Ramos-Horta described his impressions of the pre-1974 colony on
his return from two years in Mozambique in 1971 and 1972 as follows:

“I found my beloved country much the same as I had left it. East
Timor, under the Portuguese, seemed to sit stiil in history. The clock
of development didn't tick there. For centuries the Portuguese
neglected the East Timorese. The colony was only maintained as a
symbol of empire, for the Portuguese valued myths and symbols.”

(p.14)

B. Major events of 1974-1975 in East Timor

30. In April 1974, a military coup in Portugal led by the Armed Forces
Movement resulted in the overthrow of the former Portuguese Government. In
the aftermath, the new Portuguese Government recognized the right of self-
determination of the people of Portugal's colonies (Memorial, para.1.10). The
Armed Forces Movement (AFM) and the successive governments which held
power in Lisbon over the succeeding two years focussed almost exclusively on
Africa. The two non-African territories Timor and Macau remained
afterthoughts.

31. During the later months of 1974, however, the Portuguese administration
in Timor was re-organised. A new Governor, Lt Col Lemos Pires, was
appointed in November. The number of soldiers coming from metropolitan
Portugal was progressively reduced. By mid 1975 the several thousand
members of the armed forces in the Territory were almost entirely Timorese.

32. Other steps to implement decolonization policies were taken. The
Portuguese administration in Timor permitted the formation of local political
parties. During the later months of 1974, the three principal parties - UDT,
FRETILIN and APODETI (Memorial, paras.1.21-1.23) - expanded in Dili and
up-country and sought assistance from abroad. Then, on 22 January 1975, after



16

weeks of negotiations, UDT and FRETILIN signed a coalition agreement. This
had the support of the local Portuguese administration which saw it as assisting
the decolonization process. On 18 March 1975, UDT and FRETILIN issued a
joint communique in which they stated that "independence is the only possible
way for real liberation of the people from exploitation and oppression of any
form" (Annex 1 to this Counter-Memorial). They proposed a three point
program leading towards full independence. In late May, however, the coalition
was unilaterally dissolved by the UDT.

33. On 9 March 1975, Dr Almeida Santos, Portugal’s Minister for
Interterritorial Co-ordination, and General Murtopo of Indonesia met in
London. At the meeting, Dr Santos stated that Portugal was prepared to accept
de jure independence for Timor after a transitional period of several years. It
was agreed that, as a first step, the three main Timorese political parties (UDT,
FRETILIN and APODETI) should be invited to a meeting with representatives
from Portugal to be held later that year. The meeting was subsequently heid in
Macau between 26-28 June 1975, although FRETILIN declined to attend. A
communique issued at the meeting’s conclusion reaffirmed the right of the
people of Portuguese Timor to self-determination, and the principle that it was
up to the people of Timor to define the political future of the Territory (Annex 2
hereto).

34. At the Macau talks, a draft constitutional law on the decolonization of
Portuguese Timor was also considered and later approved by the Council of the
Revolution in Lisbon. The Council published a law (7/75 of 17 July 1975,
reproduced in Annex H:13 of Memorial) which provided for -

(a) a"deliberative” High Commissioner's Council. This was to be headed by
a Portuguese High Commissioner who was to be assisted by five "joint
secretaries” - three Timorese and two Portuguese nominees. The High
Commissioner was to have a casting vote,

(b) a Consultative Government Council. This was to consist of 38 members,
to be constituted by two representatives from each of thirteen regional
councils and four members from each political association.

(c) a constituent Assembly to be elected in October 1976. 'I'hé law further
provided that Portuguese sovereignty would end in October 1978,
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although it contained a means for adjusting that date in accordance with
“the genuine wishes of the people of Timor".

The law proved inoperative, however. In late July 1975, APODETI sent a
message to the Chairman of the United Nations Special Committee on
Decolonization which stated that the Portuguese Government had shown itself
to be an "incompetent referee of political parties concerning the Timor
decolonization process”. Shortly after, on 10-11 August, the UDT attempted a
coup in East Timor. This was defeated within a few days by a FRETILIN
counter-coup strongly supported by Timorese troops, being the total remnants
of the Portuguese army who made arms available to FRETILIN.

35. Portugal made little response. It did not attempt to send armed
reinforcements, nor did it institute diplomatic action. After repeated requests by
the Governor for direction from the Portuguese Government in Lisbon, the
Portuguese administration was finally authorised to move from Dili. (See the
account by the Governor at the time, M Lemos Pires, Descolonizagdo de Timor:;
Missao impossivel? (Lisbon, 1991), esp. pp.202-265). The Portuguese
Governor and his administration withdrew to the offshore island of Atauro,
23 kms north of Dili, where they remained until December 1975. Thus, from
August 1975, Portugal ceased to exercise any effective power in the Territory
(Memorial, para.1.25).

36. Between August and December 1975, tension increased in and around
Timor. Whilst FRETILIN consolidated its control over the Temritory, attacks
were mounted along the border by pro-Indonesian elements connected with the
UDT and some minor parties. Dr Santos paid a second visit to the region, this
time designated by Portugal as Special Representative, but his efforts to mediate
between FRETILIN and its opponents failed.

37. Portuguese and Indonesian Foreign Ministers met in Rome between 1-
2 November 1975, They agreed on the need for Portugal to meet the three
Timorese parties and on the need to restore peace and order in Timor, before the
population could determine its future (Memorial, para.1.29). Portugal did little
to give effect to the agreement. It is true that subsequently the Portuguese
Decolonization Committee cabled FRETILIN, UDT and APODETT to propose
round-table talks in Australia in late November 1975 (Memorial, para.1.30), but
the talks did not eventuate.



18

38. On 28 November 1975, FRETILIN, in a unilateral declaration of
independence (UDI), proclaimed the “Democratic Republic of East Timor”.
Portugal, admitting it did not have the means to assure normalization of the
situation, brought the matter to the attention of the United Nations (UN
Doc.5/11887). UDT and APODETI (and two smaller parties) issued a joint
declaration which condemned FRETILIN'S UDI and stated that the moment had
come "to re-establish formally these strong ties with the Indonesian nation".
They stated that:

“4. After having been forcibly separated from the strong links of
blood, identity, ethnic and moral culture with the people of Indonesia
by the colonial power of Portugal for more than 400 years, we deem
it is now the right moment for the people of Portuguese Timor to re-
establish formally these strong ties with the Indonesian nation.

(a) In the name of God the Almighty, we therefore solemnly
declare the independence and integration of the whole
former colonial Territory of Portuguese Timor with the
Republic of Indonesia, which is in accordance with the real
wishes of the entire people of Portuguese Timor.

(b) We also urge the Indonesian Government and people to take
steps immediately to protect the lives of the people who
now regard themselves as Indonesians, yet are still suffering
due to the terror and fascist practices of the FRETILIN
gang, armed and supported by the Portuguese Government.”
(Full text in Annex 3 hereto.)

39. Also on 29 November 1975, the Portuguese National Decolonization
Committee issued a lengthy statement which condemned the respective
declarations of FRETILIN and of UDT/APODETI (Memorial, para.1.32 and
Annex IL.18). The last three paragraphs stated:

“... Portugal, as administering Power, cannot accept claims of
independence or of integration into third States, that are not in
accordance with the fundamental principle of the decolonization
process.
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Portugal also cannot fail strongly to repudiate and condemn any
military intervention in the Territory of East Timor, calling attention
to the grave consequences that may arise from that, not only with
respect to the violation of the right of the people of Timor freely to
‘exercise their right to self-determination but also with respect to the
threat to international peace and security.

Faced with the gravity of the situation, and in order to safeguard the
lives and rights of the people of East Timor and international peace
and security, Portugal will be obliged to resort to the competent
international bodies, in the hope that a peaceful solution to the
conflict can be reached, and that conclusion of the decolonization
process can be achieved in harmony with the principles defined by
the United Nations.” (UN Doc.S/11890)

40. Eighteen days earlier, on 11 November 1975, Indonesia had stated, in a
Note to the United Nations Secretary-General, that it could not accept a
situation imposed by armed force on any party in East Timor. Then, on
4 December 1975, Indonesia issued a statement in which it recorded that
Indonesia regretted the FRETILIN UDI and sympathised with the desire of
UDT/APODETI for integration, and that it stood ready to take whatever action
was necessary to protect the Timorese people and the process of decolonization
(UN Doc.A/C.4/808 - Annex 3 hereto).

41. On 7 December 1975 Indonesia made air and naval landings in Dili. Over
the following weeks and months, Indonesia progressively occupied East Timor.
Portugal broke off diplomatic relations with Indonesia on 7 December and
sought Security Council consideration (UN Doc.S/11899). A day later it
withdrew its administration from Atauro. Portugal did not make any attempt to
prevent or repel the Indonesian military intervention. The withdrawal of its
administration to Atauro in August 1975, its inaction while there, and its
departure from Atauro the day after the Indonesian intervention in December
1975 constituted a clear abandonment by Portugal of its responsibilities as
administering Power. No actions could have been more calculated to encourage
outside intervention in the affairs of East Timor.

42. In a Statement of 8 December 1975, Australia was critical of Indonesia's
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use of force but noted the fact that successive Portuguese Governments had
been unable to exercise sufficient influence in Portuguese Timor either to carry
out the Macau agreement, or to prevent civil disorder (Annex 13). The
comment by Australia’s Ambassador Woolcott referred to by Portugal
(para.2.02) did not represent Australian policy. That policy was contained in
the Australian statement of 8 December 1975, a statement critical of the
Indonesian action.

43, On 17 December 1975, the pro-Indonesian parties declared the
establishment of the Provisional Government of East Timor (PGET) (Annex 6
hereto). The United Nations response is dealt with in Chapter 2 of this Part of
the Counter-Memorial.

C. The Portuguese attitude to East Timor since 1976

44. Prior to 1976, the Portuguese Constitution regarded East Timor, known
until then as Portuguese Timor, as an “overseas province”, just like any of the
provinces that made up continental Portugal. In 1976 Portugal amended its
Constitution so as no longer to treat Timor as a part of Portugal. Article 307 of
the Portuguese Constitution, as amended in 1976, provided:

“Independence of Timor

1. Portugal shall remain bound by its responsibility, in accordance
with international law, to promote and safeguard the right to
independence of Timor Leste.

2. The President of the Republic, assisted by the Council of the
Revolution, and the government shall be competent to perform all acts
necessary to achievement of the aims set forth in the foregoing

paragraph.”

This provision now appears as Article 293 of the 1989 revision of the
Constitution. See Annex 8 of this Counter-Memorial.

45. After 1976 at least, the only stated interest of Portugal was to pursue the
issue of self-determination for the people of East Timor. But it faced the reality
that it was no longer in control and that it never expected to be in control again.
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Since 1976, Portugal’s interest in East Timor has fluctuated, depending on the
attitudes of successive Presidents and governments. The Portuguese Memorial
is in error in paragraph 1.06 in claiming that the pre 1976 position continues
until the present. Since 1976, Timor has not been regarded by Portuguese
domestic law as a territory of Portugai.

46. Until 1980, Portugal made no real effort to assist the United Nations to
find a solution to the situation in East Timor. It relinquished responsibility
entirely to the international community. As the Portuguese Foreign Minister,
Freitas de Amaral, said in an interview with the weekly Lisbon journal
"Expresso” on 10 May 1980 (as translated by the Australian Embassy, Lisbon at
the time):

“As to the efforts to find a solution, there has been no initiative from
the Governments which preceded us and I consider it a serious matter
that of the five constitutional governments before us, none took any
initiative to resolve this problem whose human and political aspects
are so delicate and so serious...” (Annex 7)

Ramos-Horta, in FUNU, op.cit. pp.125-126, similarly criticised Portuguese
inaction. He wrote "that from 1976 to 1982 the Portuguese acted as if they had
accepted the fait accompli. Portuguese politicians, diplomats and officials
simply shrugged when they were approached on the subject of East Timor".

47. Only after 1980 is there any evidence that Portugal was taking steps to
assist in resolving the East Timor situation. In 1980, Portugal undertook
diplomatic initiatives in the United Nations General Assembly (para.132
below). It extended these in later years to other international bodies, including
the United Nations Commission on Human Rights, the European Parliament,
the Non-Aligned Movement, the Inter-Parliamentary Conference. It has also
made bilateral representations to other Governments, including Australia. In
Portugal and elsewhere, Presidents Eanes and Soares have spoken of the need to
find a solution to the East Timor problem. Portugal's current attitude is
considerably at odds with its attitude in the years immediately after Indonesia’s
intervention. But while Portugal has now attempted to do something about its
past neglect it has not been able to achieve any further consideration of the issue
in the United Nations.
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Section II:  Intervention by Indonesia in East Timor

48. The nub of these proceedings is Indonesia’s military intervention in East
Timor in late 1975 and its continuing presence there. What follows is a brief
account of the matters directly bearing on that intervention. Since Australia
played no part in the events of 1975, this account may well be incomplete. Itis
drawn from published sources, and Australia is in no position to guarantee its
accuracy in detail.

49. In the period between Indonesia’s independence in 1949 and April 1974,
the Government in Jakarta showed very little official interest in the affairs of
East Timor. There was limited co-operation between Portuguese and
Indonesian officials on Timor itself, but Indonesia was then largely pre-
occupied with nation-building, including the suppression of secessionist and
other rebellions, the absorption of West Irian and dealing with its other
neighbours in the region such as the newly-independent Malaysia. It was the
military coup of April 1974 in Portugal which led to changes in Indonesian
attitudes.

50. The coup in Portugal was initially seen by Indonesia as a welcome event.
Thus, in a letter of 17 June 1974 following a meeting in Jakarta with FRETILIN
Representative Ramos-Horta, Foreign Minister Malik stated that the coup
offered a "good opportunity” to the people of Timor to accelerate the process
towards independence. In the same letter, Mr Malik denied any Indonesian
territorial ambitions and sought to assure "whoever will govern in Timor in the
future after independence ... that the Government of Indonesia will always
strive to maintain good relations, friendship and co-operation for the benefit of
both countries”. (The letter is reproduced in Jolliffe, East Timor: Nationalism
and Colonialism (1978), p.66.) However, in the face of disorder and following
the request of certain elements within East Timor, Indonesia decided to
intervene.

51. In November 1975, a group of pro-Indonesian parties collectively known
as the “MAC” - the Anti-Communist Movement - had proclaimed the
“integration of the whole former colonial Territory of Portuguese Timor with
the Republic of Indonesia" (Annex 3). This had been preceded by the
FRETILIN UDI (para.38 above). Civil disorder broke out, with a number of
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persons fleeing into Indonesia. On 7 December 1975, Indonesian military
forces entered East Timor. This action was immediately subject to
consideration in the United Nations General Assembly and later in the Security
Council. The United Nations response is described in Chapter 2 of this Part of
the Counter-Memorial.

52. On 14 December 1975, the Indonesian Government issued a statement
which sought to explain its action. The statement asserted that:

“the pending crisis in Portuguese Timor is the result of measures
taken by the Government of Portugal to maintain colonialism in its
main form in the territory. Portugal has made use of a local political
faction, FRETILIN, to support the implementation of its colonial
plan in its new form with the argument of decolonization.” (Annex 4)

Indonesia referred to a number of events, including the withdrawal of the
Portuguese administration to Atauro, which it said demonstrated Portuguese
complicity with FRETILIN. Also in the statement of 14 December, it described
Indonesian "volunteers” as assisting their brothers in Portuguese Timor; it
dismissed resolution 3485(XXX) passed by the United Nations General
Assembly on 12 December 1975 as having no bearing on “the prevailing
conditions”; and it expressed disappointment "in the attitude of a number of
friendly countries, in particular those situated in the neighbourhood of the
territory of Portuguese Timor which indeed gave their support to [the] said
resolution or took an indifferent attitude towards it" (ibid., para. 9).

53. On 17 December 1975, the MAC declared the establishment of the
Provisional Government of East Timor (PGET) which then assumed nominal
control over the territory. On 31 January 1976, the PGET announced the
dissolution of all political parties in East Timor and the formation of a National
Front.

54. It was not until 31 May 1976 that a Popular Assembly, consisting of
thirty-seven members, met in the East Timorese capital of Dili in the presence
of official observers from Indonesia, Malaysia, New Zealand, Thailand, India,
Saudi Arabia, Nigeria and Iran. The United Nations and Australia had declined
invitations to attend. The Popular Assembly adopted a resolution petitioning
Indonesia for integration (UN Doc.S/12097 Annex II, reproduced as Annex 5 to
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this Counter-Memorial). Subsequently, on 24 June 1976, a fact-finding team
from the Indonesian National Parliament visited Dili to "verify the wishes of the
people”. It was accompanied by diplomatic observers from a number of
countries, although again none from the United Nations (UN.Doc.S/12104) nor
Australia. On 16 July 1976, the Indonesian Parliament adopted a bill
incorporating East Timor into Indonesia. This was signed into law by President
Suharto the following day. Since that date, Indonesia has remained in physical
control of the territory which it describes as its twenty-seventh province and
administers as an integral part of Indonesia.

55. On 5 November 1976, Mr Anwar Sani, the Indonesian Representative in
the Fourth Committee, stated the Indonesian position in the following terms:

“Neither the Charter of the United Nations nor General Assembly
resolutions 1514(XV) and 1541(XV) prescribed processes which should
be blindly followed. Each case of decolonization should be understood in
the light of its own existing realities. There had been cases in the history
of decolonization where local circumstances had made popular
consultation through a plebiscite or a referendum unnecessary and cases
where other forms of consuitation had been accepted, with or without
United Nations supervision or observation. What was important was that
the right of self-determination should be exercised in accordance with the
basic precepts of the Charter, which stipulated that the interests of the
inhabitants of Non-Self-Governing Territories were paramount. He could
not but wonder why some countries far removed from the region should
arrogate to thernselves the prerogative of deciding what was best for the
people of East Timor. Those countries, without any first-hand knowledge
of the real situation, were now exerting pressure on the Committee to
adopt positions contrary to the existing realities prevailing in East Timor
and contrary to the expressed wishes of its people. In line with those
wishes, the Indonesian Parliament had passed a bill formalising the
integration of East Timor with Indonesia. That bill had become law on
17 July 1976, and, as from that moment, the question of decolonization of
East Timor had ceased to exist. The integration of East Timor with
Indonesia had been carried out on the basis of complete equality between
the population of East Timor and the people of Indonesia. The people of
East Timor, being Indonesian people, had equal guarantees of
fundamental rights and freedoms without any distinction or discrimination
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and were now concentrating their efforts on the task of reconstruction and
development.

His delegation sincerely hoped that the Committee would base its attitude
on the reality of the situation prevailing in East Timor, namely, the fact
that the process of decolonization in that Territory had been concluded.”
(A/C.4/31/SR. 16, paras. 34-35)

56. Bearing in mind Indonesia’s control over and attitude towards East Timor,
Indonesia is clearly "directly affected” by United Nations efforts to resolve the
East Timor situation (c¢f. UNGA resolution 37/30 of 1982). This is true,
whether a resolution of the situation is sought through political or judicial
means. Accordingly, the Secretary-General continues to discuss with Portugal
and Indonesia ways in which to reconcile the positions of the two Governments
on the question (paras.146 to 152 below ¢f. Memorial, paras.1.54 -1.58). Itis
not for Australia to justify the actions of another State which is not before this
Court. But the point must be made that the complete absence of any Portuguese
presence in East Timor, and the continuous and effective exercise of
sovereignty by Indonesia over the territory since 1976 are facts which cannot be
ignored by the international community, nor indeed by the Court.

Section ITI: Australia’s policy towards East Timor

57. As early as 1961 Australia indicated that it was unable to support
Portugal's colonial policies. In that year it supported United Nations General
Assembly resolution 1699%(XVI) of 19 December 1961 which created a Special
Committee on Portuguese Territories. Portugal had, according to Australia,
obligations to transmit information in relation to its colonies under Article 73 of
the United Nations Charter and to prepare its colonies for the exercise, at an
appropriate time, of the right of self-determination. This attitude is reflected in
Australia’s support for General Assembly resolutions 2795(XXV),
2918(XXVID and 3113(XXVIID) in 1971-1973, each of which condemned
Portuguese colonial policies.

58. Although not a partyv to the dialogue over East Timor which developed
between Portugal and Indonesia during 1974-5, Australia had had bilateral
discussions on the subject with both Governments and had participated in the
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deliberations of the United Nations Committee of 24 and the Fourth Committee
during that period. President Suharto of Indonesia and Prime Minister Whitlam
of Australia had met in September 1974 in Wonosobo, Indonesia and again in
April 1975 in Townsville, Australia. The views expressed by Australia at these
meetings were later conveyed to Portugal. There were also exchanges between
the Portuguese and Australian Foreign Ministers in New York in March 1975.
Dr Almeida Santos, Portugal’s Minister for Interterritorial Co-ordination and
later Special Representative, visited Canberra for talks in October 1974 and in
September 1975.

59. The Australian Foreign Minister made a statement to the Australian
Parliament on 30 October 1975 which referred to "Portugal's regrettable
inability to reassert its authority in the territory” and urged the resolution of the
situation by peaceful means, The text appears as Annex 10 of the Counter-
Memorial. Australia did not recognize the Unilateral Declaration of
Independence made by FRETILIN at the end of November 1975. (See the
statement made by Australia’s Foreign Minister on 29 November 1975, set out
in Annex 11 hereto.)

60. Australia’s response to Indonesia’s intervention in East Timor on
7 December 1975 is contained in a number of statements issued by the
Australian Government as well as in debates in the United Nations, including
the Security Council. Portugal presents a selection of these in paragraphs 2.17-
2.24 of its Memorial. What follows is a more complete account.

61. There were six statements by the Australian Foreign Minister between
7 December and 29 December 1975. These are set out in Annexes 12 to 17
hereto. In his Ministerial statement of 7 December 1975, the then Minister for
Foreign Affairs, Mr Andrew Peacock, said that Australia "deeply regretted the
course which events in East Timor had taken”. The next day, 8 December, the
Minister stated that:

“Indonesia’s stated objective, was the restoration of law and order, a
task which Portugal had been unable to carry out, as a necessary pre-
condition to a proper expression by the Timorese people of their own
wishes regarding their political future. While this objective was
laudable, the means chosen by Indonesia was a matter for deep regret
and concern on the part of the Australian Government.”
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Three days later, on 11 December, the Minister noted that Australia’s views on
East Timor had been conveyed to the Indonesian Government . He indicated
that Australia would seek to speak in the Security Council, in order to urge
involvement by the United Nations and in particular, that the
Secretary-General despaich a representative to the territory to report on
conditions there.

62. The following day, on 12 December 1975, the Minister noted the adoption
by the United Nations General Assembly of resolution 3485(XXX) and
explained Australia’s support for it. He further observed that:

“[H]e understood the reasons why Indonesia had opposed the
resolution. To some extent Australia shared those misgivings.

Not least we understand Indonesia's view that it is necessary to have
peace and order in the territory to facilitate the expression of the
views of the people of Timor of their own wishes for the future.
Nevertheless we cannot agree that the use of force is an appropriate
means of settling the problem of East Timor...”

63. Subsequently, in his statement of 23 December 1975, the Minister
welcomed the unanimous adoption by the Security Council, on 22 December, of
resolution 384 and noted that it was a matter of particular satisfaction that the
Security Council had asked for the appointment by the Secretary-General of a
Special Representative to assess the situation in East Timor.

64. Meanwhile there were reports of renewed fighting in East Timor.
According to the Minister’s statement of 29 December 1975, the Australian
Government had reminded the Indonesian authorities of Australia's opposition
to the use of force in East Timor. This statement also urged the immediate
departure of the Secretary-General's representative. The statement continued:

“... [A]llegations that the Australian Government had turned its back
on the Timor situation were unfounded. Australia had indeed been
more active than any other country, in the region or outside it, in
trying to bring about a peaceful settlement in East Timor. This
applied to Portugal nominally the administering power. Mr Peacock
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recalled in this regard that, while Australia had no formal
responsibilities for East Timor, it had through its successful work in
the United Nations, through the government's unequivocal calls for
the cessation of hostilities, and through our proposals for the
appoiniment of a United Nations special representative for East
Timor, played a positive and constructive role in trying to resolve the
present crisis. Australia had also been very positive in the
humanitarian area where Australia’s official contributions for relief
have far exceeded contributions forthcoming so far from any other
source.” (Annex 17 hereto)

65. Early the next year, on 19 and 20 January 1976, Mr Peacock had talks in
Jakarta with the Indonesian Foreign Minister, Mr Malik. He emphasized the
need for a cessation of hostilities, a resumption of international humanitarian
aid, a withdrawal of Indonesian forces and a genuine act of self-determination.
This was repeated by him in a statement to the House of Representatives on
4 March 1976, where he also reiterated Australia’s support for the resolutions
passed by the United Nations General Assembly and Security Council in
December 1975. The statement appears as Annex 18 hereto. On 14 April 1976
before the Security Council, Australia again re-affirmed its support for the
United Nations resolutions, the sending of a special representative and the
exercise of the right of self-determination (Memorial, para.2.17).

66. Australia had declined to accept the invitations to attend the meeting of
the Popular Assembly in East Timor in May 1976. On 1 June 1976, the Foreign
Minister informed the Australian Parliament of the Government’s reasons for so
doing. The Foreign Minister stated that as "no indication was forthcoming from
the United Nations that it would be involved... we accordingly decided that it
would be appropriate for us not to attend... Some form of United Nations
participation and observation is essential." The text of the statement is at
Annex 19.

67. When Indonesia announced the integration into Indonesia of East Timor
in July 1976 and there was no immediate United Nations response, Australia
considered it necessary to review its policy on East Timor. Australia did not
endorse the 1976 plebiscite as a satisfactory exercise of the right of self
determination (Annex 20 hereto). Nevertheless, it sought to deal with Indonesia
in relation to East Timor so as best to promote the interests of the people of East
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Timor. In October 1976, shortly after the Australian Prime Minister had visited
Indonesia, Australia announced that it would make available $250,000 (in
addition to an earlier contribution of over $80,000) for humanitarian relief
through the Indonesian Red Cross.

68. Australian policy has done no more than recognize the continuing reality
of Indonesia's control of East Timor. This was the basis for the de facto
recognition of Indonesia’s incorporation of East Timor in January 1978. As to
that recognition, the Australian Government stated that although it "remains
critical of the means by which integration was brought about it would be
unrealistic to refuse to recognize de facto that East Timor is part of Indonesia."
In that same statement, the Government further noted that if Australia was to
assist in “the rehabilitation of Timor”, it would “need to continue to deal
directly with the Indonesian Government as the authority in effective control”.
(The statement is set out at Annex 21 hereto.)

69. In December 1978, the Australian Government announced that
negotiations would commence with Indonesia in relation to the Timor Gap.
Negotiations commenced in February 1979 (Memorial, para.2.22 and
Annex IIL.37). The Australian view, as expressed by its Foreign Minister, was
that the start of negotiations would imply de jure recognition of Indonesian
incorporation of East Timor. In his statement of 15 December 1978 (Memorial,
Annex I11.37), the Australian Foreign Minister repeated that Australia’s entry
into these negotiations did not alter his Government’s opposition to the manner
of Indonesia’s incorporation of East Timor, but that Austraiia had to “face the
realities”. For practical reasons, including the planned development of the
resources of the sea bed, the Australian Government had decided to proceed.

70. In the intervening years between 1979 and now, Australia has continued
to deal with Indonesia over East Timor, by providing humanitarian and other
assistance. On a number of occasions, it has conveyed its concern to Indonesia
about the human rights situation in East Timor, most recently as a result of the
outbreak of violence in Dili at the end of 1991. Australia has also continued to
encourage Portugal and Indonesia to consult one another, either directly or
under the auspices of the Secretary-General, with a view to resolving the
situation in East Timor.
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71. Australia has taken the view that the implementation of the right to self-
determination of the people of East Timor is a matter for the responsible organs
of the United Nations. Australia has been and remains ready to accept and act
on any authoritative decision made by the competent organs of the United
Nations in the matter, or on any internationally acceptable resolution of the
issue arrived at by the “parties directly concerned”, of whom Australia is not
one. But, as the following account demonstrates, the international community
has taken no action which might chaillenge continued Indonesian control over
East Timor and indeed, since 1982, no action at all, at the level of the Security
Council or the General Assembly.
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CHAPTER 2

THE INTERNATIONAL COMMUNITY
AND THE QUESTION OF EAST TIMOR

Section I: Resolutions of the Security Council and the General

Assembly on the question of East Timor

72. Since December 1975 the United Nations has assumed the principal
responsibility for resolving the dispute over East Timor. Resolutions on the
question of East Timor were passed by the Security Council in 1975 and 1976,
and by the General Assembly between 1975 and 1982. Neither body has given
further consideration to the question. The text of the resolutions together with
voting records is set out in Annexes 25 and 26 of this Counter-Memorial. (The
resolutions also appear in Annex 1 of Portugal’s Application and Annexes I.1-
.10 of Portugal’s Memorial.) What follows is a brief account first, of the
resolutions of the Security Council and secondly, of the resolutions of the
General Assembly. In Part III of this Counter-Memorial, Australia examines
the application of these resolutions to the facts of the case in more detail.

A. Security Council resolution 384 of 22 December 1975

73. On 22 December, twelve days after General Assembly resolution 3485
(discussed in para.98ff. below), and fifteen days after the Indonesian
intervention, the Security Council unanimously adopted resolution 384.

74. In the preambular paragraphs of the resolution, the Security Council
recognised the right of the people of East Timor to self-determination; noted the
decision of the General Assembly to request the Committee of Twenty-Four to
send a fact-finding mission there; deplored, although without condemning, the
military intervention by Indonesia in East Timor; and regretted “that the
Government of Portugal did not discharge fully its responsibilities as
administering Power in the Territory under Chapter XI of the Charter”. The
Security Council thus began by recognising expressly that Portugal had failed to
fulfil its responsibilities as administering Power in the Territory, by failing to
assist the East Timorese people towards an orderly act of self-determination and
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by its disorderly withdrawal from the Territory.

75. In the operative paragraphs of resolution 384, the Security Council “called
upon” all States to respect the territorial integrity of East Timor and the right of
the East Timorese people to self-determination; called upon “the Government of
Indonesia to withdraw without delay all its forces from the Territory” and “the
Government of Portugal as administering Power to co-operate fully with the
United Nations so as to enable the people of East Timor to exercise freely their
right to self-determination”.

76. By operative paragraph 4, the resolution also stated that the Security
Council:

“Urges all States and other parties concerned to co-operate fully with
the efforts of the United Nations to achieve a peaceful solution to the
existing situation and to facilitate the decolonization of the Territory.”

77. Further, by operative paragraphs 5 and 6, the Security Council requested
the Secretary-General to send a special representative to the Territory and, on
considering the representative’s report, to submit recommendations to the
Security Council.

78. Resolution 384 shows that the Security Council accepted that the United
Nations had the primary responsibility for finding a means of settling the
dispute which had arisen over East Timor. It also shows that the Security
Council chose not to make any findings which might have been construed as
attracting its enforcement powers under Chapter VII. It did not, for example,
make any finding of breach of the peace, or act of aggression on Indonesia’s
part. Clearly the Security Council intended to act only under Chapter VI and
not Chapter VIL. In keeping with this, the terms of the resolution were purely
recommendatory. They did not contain any specific findings concerning either
Indonesian occupation of the territory, or the denial of the rights of the East
Timorese people to self-determination. There is no indication in resolution 384
that the Security Council intended to make any decision binding on Member
States under Article 25 of the Charter, and no such decision was made.

79. This understanding of resolution 384 is supported by many of the
statements made by Member States during the Security Council’s discussion of




33

the East Timor situation between 15 and 22 December 1975. It should be borne
in mind that Member States were conscious of their lack of reliable information
and of the apparent complexity of the problem. Explaining his delegation’s
support for the resolution on 22 December 1975, the representative of Italy
stated:

“In the light of what we heard we could by and large realize the
complexity of the problem with which the United Nations is
confronted and the difficulties which the Council would have to
overcome in order effectively to fulfil the task of restoring peace and
order in that troubled territory and ensure to its people the right to
decide freely their own destiny.

I must add in all candour that the picture of the events, as we could
draw it in our minds, was far from clear, except in its tragic human
connotations. ...

What we could however sum up from their statements is the
confirmation that a factional strife had been going on for some
months in the Territory causing heavy losses of life and undue
sufferings to the people, and that that situation had led first to the
withdrawal of the administering authority and secondly to armed
intervention by a neighbouring country.

In the face of such a situation, it is the opinion of my delegation that
the resolution just adopted by the Council takes due account of what
has apparently been going on in East Timor and has chosen the most

realistic and proper course of action at this stage. ... [I]t tries to
make the presence of the United Nations felt at once in the
Territory... .

That is why, in the opinion of my delegation, it is of the utmost
importance that the special representative to be appointed by the
Secretary-General should establish contacts with all the Governments
and parties concerned in order to promote the cessation of factional
strife as a first step to reconciliation among the fighters. At the same
time, he should collect all relevant information for the Secretary-
General, whose following recommendations to the Council will
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guide our future most appropriate action.” (S/PV.1869, pp.32-3)

80. It was in this context that most States recognized that it was not the task
of the Council to allocate blame, and that what was needed was practical action.
In endorsing the resolution, the representative of France said:

“The mission of the Council in this case is not to lay blame, and even
less to attribute it to a single one of the parties involved. We know
that historic situations are rarely simple enough for good and evil to
be discerned from a single vantage point. Timor is no exception to
that rule. A series of circumstances has plunged the Territory of East
Timor into a war, both civil and foreign. The administering Power,
despite its obvious goodwill and the sincerity of its commitments,
has certainly been unable to devote all due attention and diligence to
the decolonization of that far-off island.” (S/PV.1869, pp.34-5, 36)

81. The representative of the United Republic of Cameroon also commented
that:

“[Tlhe Council, as the outcome of the lengthy and difficult
consultations which it has carried out in recent days, has, in the final
analysis, we believe, taken a balanced decision of a more or less
conciliatory nature which will be likely to reduce tension and to
promote conditions for a calm and normal evolution of events in East
Timor, at the same time safeguarding international peace and security
in the area.

It was, in fact, deliberately - that is, ina spirit of realism - that the
Council finally did not feel it should energetically condemn the
intervention of Indonesian armed forces in that Territory. ...

It can be said that responsibility for this tragedy is largely shared. At
the origin of these events is undoubtedly the characteristic nature of
Portuguese colonial history, aggravated by the uncertainties of power
in Lisbon. ...

The mandate which the Council has in this case entrusted to the
Secretary-General is in the context of its role as a body to safeguard
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international peace and security in general and particularly in this
region ..., it being perfectly understood that the General Assembly of
the United Nations, through its organs, is the only competent body to
deal with the decolonization of Timor, a question of which it is
already seized.” (§/PV.1869, pp.8, 11)

82. The representative of Costa Rica also noted that the Security Council had
only “scanty information” (S/PV.1869, p.18) and observed that:

“my delegation [can] find [no] justification for Portugal’s weakness
as the administering Power. Portugal, at the final stage of its
mandate, lost control over the domestic situation in East Timor.”
(S/PV.1869, p.21)

In explaining Japan’s vote for the resolution on 22 December 1975, the
representative of Japan commended the Security Council for taking “practical
action to dispose of the situation in East Timor,” in the form of a request to the
Secretary-General to send a special representative to the Territory to make an
on-the-spot assessment of the existing situation (S/PV.1869, p.17).

83. It should, however, also be noted that, even at this stage, there were
States which did lay the blame on Portugal. On 15 December 1975, the
representative of Malaysia (which had been granted permission to speak
although not a member of the Council) stated:

“In evacuating almost all of the Portuguese in Portuguese Timor, the
colonial Power abdicated the solemn responsibilities it had assumed
as the administering Power under the United Nations Charter and the
Declaration on the Granting of Independence to Colonial Countries
and Peoples. Furthermore, having removed itself physically from the
Territory, the Portuguese Government also lost any leverage it might
have had for influencing the course of events in Portuguese Timor.

It can be seen, therefore, that the Portuguese Government had neither
the ability nor the means to restore peace and order in the Territory -
and assist its people in the process of decolonization. In fact, the
Portuguese Government admitted as much in its letter to the
Secretary-General of 28 November, in which it stated that it did not
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have the means to ensure normalization of the situation in Timor.”
(S/PV.1864, pp.66-7)

Before the Security Council, Indonesia had stated:

“As a result of the bloody fighting in Portuguese Timor, Indonesia
was ... confronted with extremely serious difficulties.” (S/PV. 1864,
p.37)

“Indonesia totally and emphatically rejects the sanctimonious
contention of Portugal ... that Indonesia has committed a military
aggression in Timor. It is Portugal that should be charged with

criminal negligence ... of its responsibilities towards the people of
East Timor.” (S/PV. 1864, pp.42-3)

“Indonesia is vitally interested in peace and stability in Timor ..
Indonesia will continue to participate in every bona fide effort to
restore peaceful conditions to the territory in order to enable the
people freely and democratically to exercise its right to self-
determination. The future political status of East Timor must be
based on the outcome of such an exercise of the right to self-
determination by the entire people. Indonesia is prepared to co-
operate with the United Nations and countries of the region to
achieve that purpose.” (S/PV. 1864, p.43)

Security Council resolution 389 of 22 April 1976

The Security Council next considered the question of East Timor between
12 and 22 April 1976, after the visit to the Territory of the Secretary-General’s
Special Representative (Mr Winspeare Guicciardi). On 22 April 1976, the
Security Council adopted resolution 389, by 12 votes to nil. Japan and the
United States abstained and Benin did not participate in the voting. Although
more than 5 months had elapsed since Indonesia’s occupation of the territory,
the second Security Council resolution was substantially the same as its first.
By its preambular paragraphs, the resolution again commenced by
“[r]eaffirming” the right of the people of East Timor to self-determination; by
“[n]oting that the question of East Timor is before the Assembly”; and stating

that it was:
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“Conscious of the urgent need to bring to an end the continued
situation of tension in East Timor.”

86. By its operative paragraphs, the Security Council again “called upon” all
States to respect the territorial integrity of East Timor and the right of its people
to self-determination; called upon the government of Indonesia to withdraw;
and called upon:

“all States and other parties concerned to co-operate fully with the
United Nations to achieve a peaceful solution to the existing situation
and to facilitate the decolonization of the Territory.”

87. Two other operative paragraphs requested the Secretary-General to have
his Special Representative continue the assignment and to submit a report to the
Security Council. The terms of resolution 389 indicate that the Security
Council was obviously concerned to be better informed of the facts.

88. Like resolution 384, resolution 389 expressed the Security Council’s view
that the United Nations through its various organs should assume responsibility
for finding a peaceful solution to the East Timor situation, through the
processes of consultation and negotiation. Its terms, like those of resolution
384, were entirely recommendatory. It “called upon”, but did not “demand”,
“insist ”, or “order” Indonesia to withdraw from the Territory. It should be
borne in mind that in Security Council usage, generally speaking, the ascending
order of peremptoriness of language is “recommend”, “request”, “appeal”, “call
upon”, “urge”, “demand”, “insist”, “order”: see Goodrich, Hambro and
Simmons, Charter of the United Nations (3rd ed, 1969), p.307. The resolution
again omitted any specific finding that Indonesia had committed an act of
aggression, or engaged in unlawful use of force. There is nothing in the
language of resolution 389 to invoke any of the Security Council’s powers
under Chapter VII, and it recorded no decision which could be construed as
giving rise to an obligation on the part of Member States to abstain from
entering into dealings with Indonesia in relation to East Timor.

89. Again this understanding of the resolution is reflected in the statements
made by States concerning East Timor. Members of the Council expressed the
view that, in the particular circumstances of East Timor, a solution should be
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sought through negofiation under the auspices of the United Nations. On
20 April 1976, the representative of Italy again noted that the situation was a
complex one and stated:

“When the Council met in December last to consider the question of
East Timor there was general agreement among its members that our
knowledge of the local situation was not comprehensive enough to
enable this body to take proper action under the responsibilities
bestowed upon it by the Charter.

The situation prevailing in East Timor is certainly not a simple one,
as can be clearly seen from the report of the Special Representative,
and the task of the Council is not easy.

We were... favourably impressed by the conclusions drawn by the
Special representative in his report - namely, that all the parties
concerned concurred in principle that any agreement on the
settlement of the problem should be submitted to the people of East
Timor and approved by them. It is true that ... opinions vary about
who should take part in the negotiating process which might produce
such a settlement, and how popular approval should be sought. Our
main task at this stage cannot be other than to try to reconcile these
differences.

We therefore share the view of the Secretary-General, now that the
existence of some essential elements of a possible solution has been
ascertained, that the Council should recommend the promotion of
further contacts between the Special Representative and the parties
concerned. The final objective of these contacts should be to bring
the parties together and work out a solution on the basis of some
fundamental guidelines to be established by this Council.”
(S/PV.1912, pp.31-33)

90. The representative of the USSR also remarked that the situation in the
Territory remained “complex, tense and unsettled” and agreed that there was a
need for a further report from the Secretary-General’s Special Representative
(S/PV.1915, pp.12-13). See also the statement by the United Kingdom
representative, who commented:
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“A major difficulty will be the absence of any prior preparation in the
Territory for the use of democratic processes. In our view,
procedures suited to the local circumstances should be used.”
(S§/PV.1915, p.18)

91. Members of the Security Council remained of the view that it was, in the
circumstances, inappropriate to allocate blame. Thus, when the representative
of Pakistan spoke before the Council on 22 April 1976, he said:

“The proximate cause of the crisis in East Timor was the outbreak of
dissension and civil strife between various political and ideological
factions in the Territory. ... It is no longer material to discuss which
act was the cause and which the consequence; undoubtedly the
vacuum created by Portugal’s abrupt and unceremonious departure
from the scene had much to do with these developments. In the
circumstances it is difficult to accept Portugal as having in any
practical sense any further responsibilities as the Administering
Authority...” (S/PV. 1914, p.36)

He added:

“[We] hope ... that the Special Representative will receive the
continued backing of the Council in his difficult and delicate task.
We are pleased to see that the resolution now adopted has avoided
fault-finding and recrimination and aims at finding a solution which
would be acceptable to all and would promote the welfare of the
people concerned.” (S/PV. 1914, p.38-40)

92. A similar view was entertained by France, whose representative said:

“Like resolution 384 (1975), adopted on 22 December last by the
Council , the one just adopted today... seems to us a substantial
improvement over resolution 3485(XXX), which the General
Assembly had adopted 10 days earlier.

Indeed, rather than unilaterally placing responsibility for the situation
on one of the parties to the conflict it takes into account the various
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points of view and the facts of life. ...

My delegation fully approves of continuing the assignment entrusted
to the Secretary-General’s Special Representative. Rather than
dwelling on the past and apportioning blame here or there, it is to the
future that we must now look. The future of East Timor must be
characterized by national reconciliation ... .

Even though some encouraging signs in this respect have already
been reported, it is not to be expected that this reconciliation will be
without its vicissitudes or without long and laborious negotiations;
therefore it would be desirable for such negotiations to be held, or at
least started, under the United Nations auspices and, initially, through
the good offices of the Secretary-General’s Special Representative.”
(S/PV. 1915, 22 April, 1976, pp.11-12)

93. It should also be noted that, appearing before the Security Council on
14 April 1976, the representative of Indonesia again maintained that “the
Indonesian presence in East Timor was upon the specific request of the large
majority of the people” (S/PV. 1909, pp.8-10). He said further that:

“As far as the people of East Timor are concerned, in their view they
have already formally decided to become independent through
complete integration with the Republic of Indonresia. They now
consider themselves as much Indonesian as any other Indonesian
from any other part of Indonesia and their territory as much part of
Indonesia as any other province of Indonesia.

It is because of its respect for the right to self-determination that
Indonesia has stated time and again that, though the Indonesian
people welcome the decision for integration with Indonesia made by
the people of East Timor, we should like to see, however, whether
that decision, proclaimed on 30 November 1975, will subsequently
be confirmed by the people in the exercise of their right to self-
determination. The Indonesian Government will also have to consult -
the Indonesian Parliament as to whether it accepts the decision for
integration of the people of East Timor.” (S/PV. 1909, pp.11-12)
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94. Indonesia’s stance was supported by certain States which, although not
members of the Council, spoke before the Council. On 20 April 1976, the
representative of Malaysia (which had been granted permission to speak) stated:

“Our delegation participated in the deliberations of the Council when
it met last year to consider the question of Timor for the first time.
At that time, we were faced with a situation which was markediy
different from the one existing in Timor today ...

We have ... been told that preparations for the establishment of a
People’s Assembly will be completed in two or three months. Such
an achievement by the Provisional Government cannot be
underestimated, considering that, during the long occupation by
Portuguese colonial power, no effort had been made to develop any
indigenous political system in the Territory ...

[W]e are pleased to note that the Provisional Government is
committed to the principle of self-determination and has agreed to
invite the United Nations to witness the implementation of its
decision ...

As to the form and manner of the act of self-determination, this, as
we all know, varies from place to place, depending upon the
particular circumstances existing in the respective Territories. In the
case of East Timor, given the fact that over 90 per cent of the
people are illiterate, and given the difficulties of communications, the
Malaysian Government accepts and supports the manner in which the
people of East Timor have exercised their right to self-
determination.” (S/PV. 1911, pp.11-5)

95. On 14 April 1976, a similar view was expressed by the representative of
the Philippines who stated:

“It is relevant to recall that Indonesia entered East Timor at the
request of those parties representing the majority of the East
Timorese, and did so only after efforts to find a peaceful solution to
the strife in the Territory had failed. ... My delegation cannot fail to
note that the people of East Timor have expressed the wish through
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four parties - APODETI, UDT, KOTA and Trabathista - to be
integrated with Indonesia, and that Indonesia has refused to accede to
their request except in so far as the people of East Timor themselves
shall have expressed their wishes in a formal act of self-
determination.” (S/PV.1909, p.26)

96. When the representative of Saudi Arabia addressed the Council on
15 April 1976, he was openly critical of Portugal’s conduct and stated:

“So if the Indonesians moved at one time it was not in order to lord
it over the East Timorese. It was in order to see what could be done
so that public order could be maintained when the so-called vacuum
was created by the withdrawal of Portugal. Therefore, there is no
reason to molest or criticize Indonesia.” (S/PV. 1910, pp.8-10)

97. No other resolution with respect to East Timor has since been considered
by the Security Council, even though the General Assembly called on the
Security Council to consider the matter further in its resolutions on East Timor
of 1976, 1977 and 1978.

C. General Assembly resolution 3485(XXX) of 12 December 1975

98. On 12 December 1975, 5 days after the Indonesian armed forces had
entered the East Timorese capital of Dili, the General Assembly passed
resolution 3485(XXX). The votes in favour numbered 72, including Australia.
10 States voted against the resolution; 43 abstained; and 19 States were absent
when the vote was taken.

99. The focus of the resolution is expressed in operative paragraph 3 in which
the Assembly:

“Appeals to all the parties in Portuguese Timor to respond positively
to efforts to find a peaceful solution through talks between them and
the Government of Portugal in the hope that such talks will bring an
end to the strife in the Territory and lead toward the orderly exercise
of the right to self-determination by the people of Portuguese
Timor.”
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100. The resolution also declared in operative paragraphs 4-6 that the
Assembly:

“4. Strongly deplores the military intervention of the armed forces of
Indonesia in Portuguese Timor;

5. Calls upon the Government of Indonesia to desist from further
violation of the territorial integrity of Portuguese Timor and to
withdraw without delay its armed forces from the Territory in order
to enable the people of the Territory freely to exercise their right to
self-determination and independence;

[and]

6. Draws the attention of the Security Council, in conformity with
Article 11, paragraph 3, of the Charter, to the critical situation in the
Territory of Portuguese Timor and recommends that it take urgent
action to protect the territorial integrity of Portuguese Timor and the
inalienable right of its people to self-determination.”

101. Paragraph 4 was voted on separately. The vote was 59:11:55
(A/PV.2439, 12 December 1975). Operative paragraph 5 contains the only
reference by any organ of the United Nations to Indonesian action as a
“violation of the territorial integrity of Portuguese Timor”. The description was
not adopted by the Security Council, nor repeated by the General Assembly on
any other occasion.

102. By relying on Article 11(3) of the Charter to draw the matter to the
Security Council’s attention, the General Assembly indicated that the Assembly
regarded the situation as one “likely to endanger international peace and
security” and thus falling within Article 33 of the Charter. Whilst Article 33
attracts the recommendatory powers of the Security Council under Chapter VI,
it does not attract its decision-making powers under Chapter VII. Indeed the
Assembly omitted from the terms of the resolution any language which was
capable of forming a basis for action by the Security Council under
Chapter VII. Had it so wished the Assembly could have used the word
“condemn”, rather than “deplore”, or “aggression” rather than “military
intervention”. It has used those words on other occasions. See, for instance,



resolutions 40/52 and 40/53 (1985) set out in Appendix B hereto; resolution
39/146B (1984) “strongly condemning” Israel for failing to comply with earlier
General Assembly and Security Council resolutions concerning Israel’s
occupation of the Golan Heights (para.l); resolution 2383(XXIII) (1968)
“condemning” the failure of the United Kingdom, as administering Power, to
take effective measures to end the illegal regime in Southern Rhodesia (para.3)
and “condemning” the illegal intervention of South African forces in Southern
Rhodesia (para.10); also General Assembly resolution 498(V) (1951)
concerning the “aggression” in Korea.

103. This understanding of resolution 3485(XXX) is reflected in the statements
made by States in the Fourth Committee when the draft resolution was under
consideration, On 8 December 1975, the representative of Sri Lanka described
the general understanding of States of the situation in East Timor. He stated:

“What was essential was that Indonesia should be urged to withdraw
its troops and that an administration should be established in
Portuguese Timor which would be able to maintain order until
conditions in the Territory permitted the people to exercise freely
their right to self-determination. The interested parties should
therefore undertake consultations to that end. It appeared, however,
that Portugal was not in a position to deal with the situation alone.
The best course, therefore, would be for Portugal and the United
Nations to ensure the administration of the Territory until the
aforementioned favourable conditions were established.

He did not believe that any purpose would be served in condemning
the action taken by Indonesia, which was nevertheless most
regrettable.” (A/C.4/SR.2185)

104. States emphasised the need for a negotiated settlement. Thus, the
representative of Japan stated:

“His delegation still believed that talks between Portugal and all the
political parties in Portuguese Timor offered the best basis for
achieving a negotiated settlement, ending the armed conflict, and
bringing about the peaceful and orderly decolonization of the
Territory.
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His delegation hoped that the United Nations would play an
appropriate role in overcoming the current difficulties, in co-
operation with the administering Power, and that ail Member States
would help to achieve a peaceful solution and the decolonization of
Portuguese Timor.” (A/C.4//SR.2180, 3 December 1975)

The representative of India expressed similar views (ibid.).
105. The representative of Indonesia stated in his country’s defence that:

“He would remind those who criticized Indonesia’s action in Timor
that the course of events in the Territory would have taken a different
turn if only Portugal had not been criminally negligent in the
discharge of its obligations as administering Power.

He wished to repeat most emphatically that Indonesia’s presence in
Timor was not intended to impose a political solution on its people.
Indonesia’s sole aim was to promote a solution which would be
consistent with General Assembly resolutions 1514(XV) and
1541(XV). Indonesia, far from wishing to confront the world with a
fait accompli, would welcome appropriate United Nations
participation in order to ensure that the people’s will was respected.”
(A/C.4/SR.2187)

106. Some States expressed sympathy for Indonesia’s position. Thus, the
representative of Fiji:

“expressed regret that the administering Power, Portugal, had proved
to be not only impotent but also grossly negligent in Portuguese
Timor, where for several months there had been a reign of terror,
bloodshed and total lack of law and order. The concern expressed by
Indonesia, a neighbouring country which had had an influx of 40,000
refugees from the Territory, was therefore entirely legitimate and
understandable. However, his delegation was of the view that a state
of anarchy did not in any way diminish the right of the peoples of all
colonial Territories to self-determination and independence. It
accepted Indonesia’s explanation of the reasons for its intervention,
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but such intervention could not justify any infringement of the right
of the peoples of Portuguese Timor to self-determination or of the
principle that no State had the right to intervene, directly or
indirectly, in the internal or external affairs of any other State.

His delegation in no way condoned such intervention, but, being
realistic, it recognized that the Indonesian military forces were
currently in occupation of much of Portuguese Timor and that the
presence of the administering Power was nowhere to be seen.”
(A/C.4/SR.2187)

A similar view was expressed by Saudi Arabia whose representative said:

“The responsibility for the situation currently prevailing in
Portuguese Timor lay in many respects with Portugal, which was far
from the scene of conflict, whereas Indonesia, which had attempted
to put out the fire, was close by.” (A/C.4/SR.2187)

The representative of Japan stated:

“Portugal’s symbolic presence and its limited authority had led to the
escalation of armed strife and tension in the Territory. Portugal’s
failure to take appropriate measures to restore peace and order, which
were essential to the free exercise of the right to self-determination,
and its failure to honour its commitment as administering Power had
created a vacuum. The resulting escalation of the armed struggle
between the rival parties in the Territory had caused bloodshed and
suffering and Indonesia’s intervention should be viewed against that
background.” (A/C.4/SR.2189, 11 December 1975)

107. In the Fourth Committee, as in the Security Council, States recognized
that they had insufficient information to enable them to judge what had
occurred in the Territory. Thus, the representative of the Philippines said:

“The events that had occurred in Portuguese Timor could not fail to
be of interest to the Philippines, which was in the same region. His
delegation did not feel it was appropriate to condemn Indonesia
before the Committee had clear and first-hand information regarding
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the real situation in Portuguese Timor.” (A/C.4/SR.2188, 11
December 1975)

In the Fourth Committee, the representative of Malaysia supported the proposal
that “the United Nations should participate in the decolonization process by
sending a visiting mission”, observing that

“Such a mission would make it possible to ascertain the actual situation
prevailing in the area and would help to lay to rest the many conflicting
reports which had come to the attention of the international community.”
(A/C.4/SR.2180, 3 December 1975)

D. General Assembly resolution 31/53 of 1 December 1976

108. The General Assembly did not again consider the question of East Timor
until 1 December 1976. Under the Portuguese Constitution adopted in April
1976, East Timor was no longer defined as territory under Portuguese
sovereignty. The Provisional Government of East Timor had convened a
“Popular Assembly” in Dili on 31 May 1976 to vote on a proposal for
integration of the territory with Indonesia. The Special United Nations
Committee on Decolonization had declined the invitation of the Provisional
Government to observe the proceedings, although similar invitations had been
accepted by the Governments of India, Iran, Malaysia, New Zealand, Nigeria,
Saudi Arabia, and Thailand. The Government of Indonesia had later (on 7 June
1976) issued its own invitations to the Special Committee and to the Security
Council to observe a fact-finding mission of the Indonesian Parliament to the
Territory which was designed to assess the resolution of the Popular Assembly
in favour of integration with Indonesia and to “verify the wishes of the people”.
Again those invitations were declined by the United Nations bodies, but similar
invitations were accepted by a number of countries. On 12 August 1976
Indonesia reported to the Secretary-General of the United Nations that the
Indonesian Parliament had decided to accept the petition by the East Timor
Popular Assembly for integration with Indonesia, and that a formal act of
integration had been passed by the Parliament on 17 July 1976 (UN
Doc.S/12174). See paragraph 54 above.

109. After debating these developments, the General Assembly adopted
resolution 31/53 on 1 December 1976. In its preambular paragraphs, the
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General Assembly reiterated that it remained:

“Deeply concerned at the critical situation resulting from the military
intervention of the armed forces of Indonesia in East Timor.”

110. In its operative paragraphs, the Assembly re-affirmed its previous
resolution, together with those of the Security Council, and stated that it:

“Strongly deplores the persistent refusal of the Government of
Indonesia to comply with the provisions of General Assembly
resolution of 3485(XXX) and Security Council resolution 384 (1975)
and 389 (1976);

Rejects the claim that East Timor has been integrated into Indonesia,
inasmuch as the people of the Territory have not been able to
exercise freely their right to self-determination and independence;

[and]

Calls upon the Government of Indonesia to withdraw all its forces
from the Territory.”

111. Again referring to Article 11(3) of the Charter, the Assembly sought to
draw the Security Council’s attention to what it described as “the critical
situation in the Territory of East Timor” and recommended that the Security
Council take “all effective steps* for the implementation of its earlier
resolutions. The Assembly also requested the United Nations Special
Committee on Decolonization “to despatch to the Territory as soon as is
possible a visiting mission ”. That mission was not sent.

112. In this, and subsequent resolutions, the Assembliy no longer referred to the
Territory as Portuguese Timor, but as East Timor. In this as in earlier
resolutions the Assembly’s language was recommendatory. It made no finding
against Indonesia which might have led it to engage the attention of the Security
Council under Chapter VII. On the contrary, the Assembly confirmed its
previous position that the Security Council should act under Chapter VL
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Despite the recommendation for further action by the Security Council in the
General Assembly's resolution 31/53, however, no such item returned to the
agenda of the Security Council.

113. The vote on resolution 31/53 was 68 in favour, 20 against, 49 (including
Australia) abstaining, and 9 absent. The debate on the resolution in the plenary
session of the Assembly was not extensive. Indeed, Portugal did not speak at
all, although it had spoken in support of the draft resolution in the preceding
debate in the United Nations Fourth Committee. :

114. Before the Fourth Committee on 17 November 1976, Indonesia had
defended itself by declaring that:

“his delegation would categorically reject any resolution which did
not respect the legitimate decision already taken by the people of
East Timor to be independent through integration with Indonesia and
which did not take into account the prevailing realities in East Timor.

The exercise of the right to self-determination had taken place in
freedom in accordance with the customary practice of the people
concerned. Indonesia respected the wish of the people of the
Territory and accepted their decision to be independent through
integration with Indonesia.” (A/C.4/31/SR.27)

It repeated this in Plenary session on 1 December 1976 (A/31/PV.85).

115. Some States accepted that there had in fact been a valid act of self-
determination in May 1976. See the statements made by the Philippines,
A/C.4/31/SR.16, 5 November 1976; A/31/PV.85, 1 December 1976; Malaysia,
A/C.4/31/SR.27, 17 November 1976; Iran, A/C.4/31/SR.16, 5 November 1976;
Morocco, A/C.4/31/SR.16, 5 November 1976; Oman, A/C.4/31/SR.16,
5 November 1976 and A/31/PV.85, 1 December 1976; and India,
A/C.4/31/SR.13, 2 November 1976.
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116. Most States urged a co-operative solution. Thus, the representative of
Japan said:

“while the decolonization of East Timor had been carried out in the
normal way until April 1974, the sudden collapse of the
administering Power at that time had created utter chaos throughout
the Territory. Armed conflicts had eventually broken out between
the various political groups and it was regrettable, as stated in
Security Council resolution 384 (1975), that the Government of
Portugal had not fully discharged its responsibilities under Chapter
X1 of the Charter.

In May 1976, the Provisional Government had submitted a formal
request to the Indonesian Government for integration with Indonesia,
so that it could become independent as an integral part of that
country. Indonesia had accepted that request in July 1976, and that
was how the situation now stood.

His delegation hoped that an atmosphere of reconciliation would
soon prevail among all parties involved in the dispute, and he
welcomed the statement by the representative of Portugal that the
Portuguese Government would accept a consensus of the United
Nations on that matter, in the knowledge that it would be in
accordance with the principles that had always guided the United
Nations.” (A/C.4/31/SR.16, 5 November 1976. See also
A/C.4/31/SR.27, 17 November 1976.)

Saudi Arabia agreed, observing:

“Indonesia was a polyethnic nation and had legitimate interests in
protecting peace and security on the island of Timor. He was pained
to see Indonesia, an early leader in the anti-colonialist struggle,
maligned by people who were themselves far from perfect and
should know better. The temptation to create a mountain out of a
molehill could only lead to trouble for States Members of the United -
Nations.” (A/C.4/31/SR.13, 2 November 1976)
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E. General Assembly resolution 32/34 of 28 November 1977

117. The question of East Timor was considered again by the General
Assembly at its next annual session. Resolution 32/34 of 28 November 1977
was almost identical in terms to resolution 31/53. Again it expressed the
Assembly’s “deep concern” for the situation in the Territory, “resulting from
the persistent refusal on the part of the Government of Indonesia to comply with
the provisions of the resolutions of the General Assembly and the Security
Council”. Again, by operative paragraph 6, the Assembly sought to draw the
Security Council’s attention to the matter, in conformity with Article 11(3) of
the Charter.

118. Operative paragraph S did, however, introduce a new request - that the
Secretary-General send urgently a special representative to East Timor with a
view to making “a thorough, on-the-spot assessment of the existing situation in
the Territory and of establishing contact with the representatives of
[FRETILIN] and the Government of Indonesia, as well as the Governments of
other States concerned, in order to prepare the ground for a visiting mission of
the Special Committee...”. (That visiting mission had been mandated by earlier
resolutions.)

119. This new element showed the Assembly’s concern that there be some
reliable fact-finding undertaken in the Territory, and that the processes of
settlement be appropriately pursued between the parties directly concerned,
specifically FRETILIN and Indonesia. In this connection, Portugal was not
named, although it no doubt fell into the general category of “other States
concerned”. In keeping with this approach to Portugal’s limited role, neither in
this resolution (nor indeed in resolution 31/53 and Security Council resolution
389) was there any specific reference to Portugal as administering Power.

120. Resolution 32/34 was adopted by the General Assembly by 67 votes in
favour, 26 against, 47 (including Australia) abstaining and 9 absent. Before the
vote was taken, only two statements were made - by Indonesia and the
Philippines both speaking against the resolution. Portugal did not speak.
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121. In the General Assembly, Indonesia reiterated that:

“the people of East Timor have exercised their right to self-
determination in accordance with their own traditional practices; the
territory has become independent as an inseparable part of the
sovereign Republic of Indonesia.” (A/32/PV.83, 28 November 1977)

The Philippines added that:

“It is our conviction, based on the facts, that the people of East Timor
have already exercised [their right to self-determination] freely, in
accordance with General Assembly resolution 1514(XV) and
resolution 1541(XV). The international community and the United
Nations should now respect that expression of will.” (A/32/PV .83,
28 November 1977. See also A/C.4/32/SR.21, 10 November 1977.)

122. In the Fourth Committee, other States indicated that they shared the view
of the Philippines. See India, A/C.4/32/SR.21, 10 November 1977; Malaysia,
A/C.4/32/SR.13, 2 November 1977, Iran, A/C.4/32/SR.15, 4 November 1977.
The representative of the Netherlands, on the other hand, opposed the draft
resolution because:

“the draft resolution which had just been adopted did not make a
positive contribution to the solution of the problems of East Timor,
although he recognized that past developments in the Territory had
left some questions unanswered, in particular with regard to the role
that the United Nations should have been allowed to play in shaping
its destiny. His country was deeply concerned about the current
situation of the people of East Timor and believed that the
Government of Indonesia had a moral obligation to satisfy the
international community’s need for information regarding the state of
affairs in the Territory. His delegation therefore supported the appeal
to the Government of Indonesia that it should facilitate the entry into
East Timor of the International Committee of the Red Cross and
other relief organizations in order to assist the people of the
Territory.” (A/C.4/32/SR.21, 10 November 1977)
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At the same meeting, the representative of Australia also expressed the view
that the draft resolution “was neither realistic nor constructive”
(A/C.4/32/SR.21).

F. General Assembly resolution 33/39 of 13 December 1978

123. On 13 December 1978, the General Assembly adopted resolution 33/39
on the question of East Timor. This resolution was essentially the same as that
of the previous year. Voting support, however, had significantly declined to 59
in favour, 31 against, 44 abstaining, and 16 absent. For the first time, Australia
joined those voting against the resolution.

124. The debate was not extensive in either the Fourth Committee or the
plenary Assembly. Portugal spoke at neither meeting. In the Fourth
Committee, more States recognized that East Timor had become part of
Indonesia. See statements made on behalf of Canada, A/C.4/33/SR.33,
5 December 1978 and Saudi Arabia, A/C.14/33/SR.21, 20 November 1978.
Cf also Papua New Guinea, A/33/PV.11, 7 September 1978. The representative
of France expressed the view that the draft resolution “did not seem to take
account of the real situation in East Timor” (A/C.4/33/SR.33, 5 December
1978).

G. General Assembly resolution 34/40 of 21 November 1979

125. On 21 November 1979, the General Assembly adopted resolution 34/40;
by 62 votes in favour, 31 (including Australia) against, 45 abstaining, and 14
absent. The resolution of 1979 marked a substantial change in the approach of
the Assembly to the question of East Timor. The change carried with it
important legal consequences. Whilst the preamble reaffirmed the right to self-
determination of all peoples, it no longer referred to Article 2(4) of the Charter
(and the prohibition on the use of force), as earlier resolutions had done. The
operative paragraphs of the resolution did not reaffirm any of the previous
resolutions dealing with the question of East Timor. Nor did they repeat the
Assembly’s reference to Article 11(3) of the Charter, nor the requests
previously addressed to the Security Council. Operative paragraph 1 reaffirmed
the right of the people of East Timor to self-determination, but paragraph 2
declared, in terms not previously used in resolutions on East Timor, that:
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“the people of East Timor must be enabled freely to determine their

own future, under the auspices of the United Nations.” (Emphasis
added.)

The remaining paragraphs concerned the humanitarian aspects of the situation
in East Timor,

126. By choosing not to reaffirm previous United Nations resolutions, the
General Assembly indicated that the earlier resolutions dealing specifically with
East Timor were no longer to be regarded as operative. It also indicated that, as
the political organ responsible for decolonization, it had withdrawn its judgment
that East Timor had not in fact been integrated into Indonesia. The basic
proposition for which this and subsequent resolutions stand is limited to that in
operative paragraph 2 that the people of East Timor must be enabled freely to
determine their own future under the auspices of the United Nations.

127. The debates on resolution 34/40 were more extensive than in previous
years, both in the Fourth Committee and in the General Assembly. Portugal
spoke in the Fourth Committee, although not in the General Assembly. In the
Fourth Committee and in the General Assembly, Indonesia reiterated its
position. It affirmed that:

“Each case of decolonization should be understood in the light of its
own existing realities. There had been cases in the history of
decolonization where local circumstances had made popular
consultation through a plebiscite or a referendum unnecessary and cases
where other forms of consultation had been accepted, with or without
United Nations supervision or observation. What was important was
that the right of self-determination should be exercised in accordance
with basic precepts of the Charter, which stipulated that the interests of
the inhabitants of Non-Self-Governing Territories were paramount.

The integration of East Timor with Indonesia had been carried out on
the basis of complete equality between the population of East Timor and
the people of Indonesia. The people of East Timor, being Indonesian
people, had equal guarantees of fundamental rights and freedoms
without any distinction or discrimination and were now concentrating
their efforts on reconstruction and development.
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His delegation sincerely hoped that the Committee would base its
attitude on the reality of the situation prevailing in East Timor,
namely, the fact that the process of decolonization in that Territory
had been concluded.” (A/C.4/31/SR.16, 24 October 1979)

128. A number of States again expressed the view that there had in fact been a
valid act of self-determination in East Timor. See the statements made by
India, A/34/PV.75, 21 November 1979, A/C.4/34/SR.15, 24 October 1979;
Bangladesh, A/C.4/34/SR.17, 25 October 1979; Thailand, A/C.4/34/SR.17,
25 October 1979; Papua New Guinea, A/34/PV.75, 21 November 1979;
Suriname, A/C.4/34/SR.13, 22 October 1979; Singapore, A/C.4/34/SR.15,
24 October 1979; and Malaysia, Japan and the Philippines, all in
A/C.4/34/SR.16, 24 October 1979. For this reason, the representative of India
stated that: -

“we are at a loss to understand why this question should now
continue to engage the time and attention of the United Nations.

We are firmly of the view that the serious efforts being made by the
Indonesian Government to rehabilitate the economy of East Timor
through resettlement and other programmes deserve the support of all
countries and that the constant raising of polemical clouds serves no
useful purpose.” (A/34/PV.75, 21 November 1979)

129. In the Fourth Committee, the representative of Sweden said:

“Sweden recognized that there was in East Timor today a de facto
situation to which there was no realistic alternative. Its vote for draft
resolution A/C.4/34/L.3/Rev.1 should therefore be seen solely as an
expression of support for its humanitarian aspects.” (A/C.4/34/SR.23,
2 November 1979)

130. There were still States, though their number was dwindling, which
expressed views similar to those of the representative of Mexico in the Fourth
Committee, who stated:
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“It was clear that the population of the Territory had national
characteristics of its own, including a separate culture, and that it was
inspired by a national spirit. On the other hand, there was no
trustworthy evidence that it had ever been given a clear and
unequivocal opportunity to express itself freely on its political future.

In that connexion, the delegation of Mexico considered that the
people of East Timor should be allowed to determine their own
future, as for example through a plebiscite under United Nations
auspices; it therefore addressed an urgent and friendly appeal in that
sense to Indonesia. Until such a solution had been reached, the
General Assembly and the Fourth Committee must continue their
consideration of the question which, in the light of the principles of
the Charter, represented a solemn and unavoidable duty.”
(A/C.4/34/SR.16, 24 October 1979)

See also the statements made by Senegal A/C.4/34/SR.17, 25 October 1979;
Haiti, A/C.4/34/SR.13, 22 October 1979; and Belgium, A/C.4/34/SR.23,
2 November 1979.

H. General Assembly resolution 35/27 of 11 November 1980

131. Until 1980 no Portuguese Government had actively sought to resolve the
East Timor problem. It was not until 1980 that Portugal announced that it
would seek to resolve the situation through diplomatic means (¢f para.46).

132. Portugal’s new activity was reflected in the General Assembly’s
resolution 35/27 adopted on 11 November 1980, by 58 votes to 35 (including
Australia), with 46 abstaining and 15 absent. The Assembly referred in the
resolution’s preamble to “the diplomatic initiative taken by the Government of
Portugal” and added, in operative paragraph 3, that it:

“Welcomes the diplomatic initiative taken by the Government of
Portugal as a first step towards the free exercise by the people of East
Timor of their right to self-determination and independence, and
urges all parties directly concerned to co-operate fully with a view to
creating the conditions necessary for the speedy implementation of
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General Assembly resolution 1514(XV) [the Declaration on the
Granting of Independence to Colonial Countries and Peoples,

(1960)).”

133. Save for this, however, resolution 35/27 was much the same as resolution
34/40 of the previous year. Like resolution 34/40, it omitted any reference to
past resolutions on East Timor and refrained from passing judgment on
Indonesia’s actions. The characterisation of the matter further altered, however,
so that the situation in East Timor was described in the 1980 resolution as
simply a “problem” for which a “comprehensive solution” was to be sought by
the United Nations. The resolution did not indicate what might be an
appropriate solution, leaving open the range of possibilities recognized in
United Nations practice.

134. In the Fourth Committee, the representative of Papua New Guinea
reiterated that:

“His country considered East Timor to be an integral part of
Indonesia and, as such, no longer a dependent Territory. The
circumstances that had led to Indonesian intervention in East Timor
should be judged in the light of the situation as it had been at the
time. The administering Power had then no longer been in effective
control of the Territory and had left the indigenous people to attend
to their own affairs, which they had been unprepared to do after 200
years of Portuguese rule.” (A/C.4/35/SR.13, 21 October 1980)

There were other States too which accepted Indonesia’s views. See the
statements for Thailand, Malaysia, Singapore and the Philippines,
AJ/C.4/35/8R.11, 17 October 1980. The representative of Thailand added that:

“Consideration of the item by the Fourth Committee clearly
constituted interference in matters which were essentially within
Indonesia’s domestic jurisdiction.” (A/C.4/35/SR.11, 17 October
1980)

The representative of Japan again drew attention to the fact that “the Territory
was being effectively governed by Indonesia” (A/C.4/35/SR.11, 17 October
1980). See also the statements by Singapore and Malaysia, ibid. The general
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view was expressed by the representative of the Federal Republic of Germany
who “was happy to note” the Indonesian Government’s efforts to co-operate
with humanitarian organizations and to promote East Timor’s economic
development. He added: '

“As to the proposal made by the Council of Ministers of Portugal, he
welcomed the idea of negotiations between the Administering Power
and Indonesia, which would, he hoped, lead to positive progress on
the humanitarian, cultural and political level.” (A/C.4/35/SR.23,
3 November 1980)

I.  General Assembly resolution 36/50 of 24 November 1981

135. General Assembly resolution 36/50 was adopted on 24 November 1981
by 54 votes in favour, 42 (including Australia) against, 46 abstaining, and 15
absent. It was very much the same in purpose and effect as the resolutions of
the two previous years. It did not reaffirm previous resolutions on East Timor
and did not pass judgment on Indonesia’s conduct. It did, however, again note
the diplomatic initiatives taken by Portugal in the previous year and invited it to
“continue its efforts with a view to ensuring the proper exercise of the right to
self-determination and independence by the people of East Timor”, Further, by
operative paragraph 3, the Assembly stated that it:

“Calls upon all interested parties, namely Portugal, as the
administering Power, and the representatives of the East Timorese
people, as well as Indonesia, to co-operate fully with United Nations
with a view to guaranteeing the full exercise of the right to self-
determination by the people of East Timor.”

136. States sought to encourage Indonesia and Portugal to negotiate on
economic, cultural and political matters with a view to finding a solution to the
problem. See for example statements on behalf of the Federal Republic of
Germany and Haiti in the Fourth Committee, A/C.4/36/SR.21, 9 November
1981. However, Indonesia rejected the resolution for the reasons that:

“First, there is no question of East Timor, as the people of East
Timor themselves, in the exercise of their right to self-determination,
decided as long ago as 1976 to become independent through
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integration with the Republic of Indonesia. Secondly, the resolution
constitutes interference in the internal affairs of a sovereign Member
States, thus violating Article 2, paragraph 7, of the Charter. Thirdly,
this resolution serves no purpose as it has nothing to do with the
realities and actual conditions in that province.” (A/36/PV.70, 24
November 1981)

The representative of Indonesia added:

“Furthermore, continuing to refer to Portugal as the administering
Power is tantamount to reintroducing colonialism in that territory.
That is clearly unacceptable and should be so to all anti-colonial
forces. Portugal deliberately and definitively abdicated its
responsibilities by running away from the territory in December
1975, abandoning the East Timorese people in their hour of need.”

Indeed, a number of States again affirmed their view that East Timor had
become integrated with Indonesia, in accordance with the wishes of the people
of East Timor. See statements for Malaysia, A/C.4/36/SR.17, 30 October 1981;
Thailand, A/36/PV.70, 24 November 1981; A/C.4/36/SR.9, 19 October 1981;
Japan, A/C.4/36/SR.10, 20 October 1981; Oman, A/C.4/36/SR.21, 9 November
1981; Singapore, A/C.4/36/SR.12, 22 October 1981; Philippines,
A/C.4/36/SR.12, 23 October 1981; and India, A/C.4/36/SR.10, 29 October
1981.

Speaking in the Fourth Committee, India added:
“For the Committee to keep the question of East Timor on its agenda
was an attempt to negate reality and interfere in the internal affairs of
a sovereign Member State.” (A/C.4/36/SR.10)
J.  General Assembly resolution 37/30 of 23 November 1982
137. The eighth and last United Nations General Assembly resolution

concerning East Timor was adopted on 23 November 1982. Resolution 37/30
was passed by the narrow margin of 50 in favour, 46 (including Australia)
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against, 50 abstaining and 11 absent. In light of subsequent indications to the
Secretariat by two absent delegations that they had intended to vote against the
resolution, the true vote was even narrower at 50:48:50.

138. For the most part the preambular paragraphs of the resolution resemble
those of previous resolutions, save that for the first time since 1978, there
appears a reference to all the Assembly’s resolutions on East Timor since 1975.
Instead of the word “recalling”, however, the Assembly used the expression
“bearing in mind” to refer to the resolutions. Further, unlike the resolutions in
1976, 1977 and 1978, there is no corresponding reaffirmation of the past
resolutions in any operative paragraph. Thus, it cannot be said that the 1982
resolution re-instituted earlier appraisals of the situation in East Timor.

139. There were only three operative paragraphs The first requested the United
Nations Secretary-General “to initiate consultations with all parties directly
concerned, with a view to exploring avenues for achieving a comprehensive
settlement of the problem”. The second requested United Nations Special
Committee on Decolonization to “keep the situation in the Territory under
active consideration and to render all assistance to the Secretary-General”. The
third called upon the humanitarian agencies of the United Nations to assist the
people of East Timor “in close consultation with Portugal, as the administering
Power”.

140. In the debates in the Fourth Committee, some States again affirmed that,
in their judgment, the people of East Timor had already exercised their right to
self-determination. See Iraq, A/C.4/37/SR.14, 8 November 1982; Singapore,
A/C.4/37/SR.13, 5 November 1982; Thailand, A/C.4/37/SR.11, 1 November
1982; Jordan, A/C.4/37/SR.22, 12 November 1982; Bangladesh,
A/C.4/37/SR.18, 10 November 1982; and Malaysia, A/C.4/37/SR.18,
10 November 1982. Other States emphasised the need for consultation between
the Portuguese and Indonesian Governments, under United Nations auspices.
Thus, the represéntative of the Federal Republic of Germany stated:

“The reports had convinced it that the living conditions in East Timor
had not deteriorated and that, on the contrary, the process of
stabilization was continuing. His delegation nevertheless hoped that
that process could be further accelerated.
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The criticisms voiced in the debate on the question might be reduced
in future if complete information on the Territory could be obtained
and be made freely accessible. His delegation believed that the co-
operation of international bodies and the Indonesian Government
should be encouraged and that every effort to improve living
conditions in the Territory should be made. It was also essential to
promote dialogue between the Indonesian Government and the other
parties in order to overcome the remaining obstacles. The request,
made to the Secretary-General in the draft resolution, to initiate
consultations with all parties directly concerned was a positive
element.” (A/C.4/37/SR.23, 15 November 1982)

The representative of Italy also said:

“his delegation would abstain from voting on the draft resolution on
East Timor. It believed that it was preferable not to take a position
on the substance of a question which could be more easily resolved
through direct dialogue between the parties concerned. His
delegation was nevertheless convinced that the good offices of the
Secretary-General could be effective when they were requested for
the purpose of settling a controversial question.” (A/C.4/37/SR.23)

The representative of Guatemala made a statement to the same effect
(A/C.4/37/SR.23). After the vote in the General Assembly Indonesia noted:

“only 50 countries voted in favour of the draft resolution. This
number represents less than one-third of the total membership of the
Organization. Only about 30 per cent of all members continue to
question East Timor’s integration with Indonesia. As the record
further shows, the number of members supporting Indonesia on this
question has, year after year, shown a steady increase. This year’s
tally shows 46 countries voting against the resolution. Conversely,
the number of members supporting the resolution has steadily
diminished. Thus, the difference between the “yes” and “no” votes is
now only 4, as compared to 12 last year. Moreover, the large number
of countries abstaining this year is undoubtedly an indication that an
overwhelming majority of States question the relevance of continued
consideration of this item. Indeed, what is the value of a resolution
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which has the support of only a third of the membership - support
which, I may add, continues to decline. This trend, which has been
apparent for several years now, is viewed by my delegation as
gratifying indeed. We are confident that support for Indonesia’s
position will continued to grow.” (A/37/PV.77, 23 November 1981}

141. Following resolution 37/30 the United Nations Secretary-General began
his mediation role in direct talks between Indonesia and Portugal. These talks
are continuing. (See para.146 -152 below.) This has been the path chosen by
the United Nations to seek a friendly settlement to the dispute over East Timor.
Since 1982 it has been the only path.

K. Conclusion

142. The record of debates in the Security Council and in the General
Assembly on the question of East Timor from 1975 to 1982 shows that no
delegate adverted to the possible implications for third States, or to effects
opposable erga omnes, flowing from the undetermined status of East Timor.
No delegation suggested at any time the insertion of a paragraph calling for the
non-recognition of Indonesia’s incorporation of East Timor. This can be
contrasted with the position in resolutions dealing with other situations (as to
which see Appendix A).

143. The terms of the Security Council’s resolutions show that the Security
Council did not seek to bind States under Article 25 by any decision concerning
the situation in East Timor. Nor did it make any finding of breach, either of the
Charter or of general international law, which could have given rise to an
obligation opposable to third States. There is nothing in the terms of the
resolutions of the General Assembly which constitute a collective decision
giving rise to obligations for third States not to recognize, or to deal with
Indonesia in relation to East Timor. The Assembly has not maintained its
rejection of Indonesia’s incorporation of East Timor after 1978.

144. Moreover, as far as Portugal’s position as applicant is concerned, there is
no support for its claim to be entitled to commence these proceedings on behalf
of itself, or the people of East Timor.
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Section II:  The continuing role of the United Nations

145. As the previous section shows, the Security Council’s consideration of the
situation in East Timor ended after its adoption of resolution 389 of 22 April
1976. In the case of the General Assembly, its last resolution on the question
was resolution 37/30 of 23 November 1982, although the question of East
Timor has been included in the Assembly’s provisional agenda for each year
since 1982. When the General Committee of the Assembly has come to the
item, it has on each occasion recommended that the Plenary Session of the
Assembly defer consideration of it for the time being. Every year since 1982,
the General Assembly has followed the General Committee’s recommendation
and deferred consideration of the question of East Timor to its next session.
(See General Assembly decisions 38/402, 39/402, 40/402, 42/402, 43/402 and
also A/41/PV.3, A/44/PV.3 and A/45/PV.3.) As resolution 37/30
contemplated, the task of finding an internationally acceptable solution to the
problem of East Timor has been actively undertaken by the United Nations
Secretary-General, assisted by the Committee of Twenty-four.

A. The Secretary-General’s mediating role is continuing .

146. The United Nations Secretary-General’s direct involvement in East Timor
began in December 1975, when the Security Council requested him to send a
Special Representative to East Timor to make an on-the-spot assessment of the
situation and to establish contact with all the parties in the Territory and the -
States concerned (Security Council resolution 384 (1975)). As already noted,
the Secretary-General appointed Mr Vittorio Winspeare Guicciardi as his
Special Representative. After his visit to East Timor in 1976, Mr Guicciardi
reported that he “was able to establish useful contacts with the parties and
States concerned regarding implementation of resolution 384 (1975)”. (See
Report by the Secretary-General in pursuance of Security Council resolution
384 (1975), S/12011, 12 March 1976, Annex, p.9, para.38.) The Special
Representative reported that:

“[t]he Government of Indonesia pointed out that the presence of
Indonesian volunteers in East Timor was upon the request of
APODETI, UDT, KOTA and Trabalhista and later of the
‘Provisional Government of East Timor’, in which the four parties
were represented ... in order to give whatever assistance was




necessary to restore peace and order in the Territory, as a prerequisite
for the proper exercise of the right of self-determination by the
people of East Timor. Consequently, the termination of their
presence in, and their withdrawal from the Territory should be
carried out upon the request of the ‘Provisional Government of East
Timor.” (Annex pp.9-10, para. 39)

It was in this context that the Secretary-General wrote in his report of
29 February 1976 that:

“[Als the parties concerned have expressed their readiness to
continue consultations with my special representative, I suggest that
these consultations should be continued for the time being on the
understanding that any developments will be reported to the
Council.” (Report, para.8, S/12011, 12 March 1976)

147. The Security Council accepted the Secretary-General’s suggestion and,
subsequently, the Special Representative consulted with representatives of the
Provisional Government of East Timor, as well as Indonesia and Portugal. He
also made contact with FRETILIN. (See Security Council resolution 389
(1976) and Report of the Secretary-General in pursuance of Security Council
resolution 389 (1976), S$/12106.) However, the Security Council has given no
further consideration to the matter, despite calls by the General Assembly to do
so in 1977 and 1978. As a result, the General Assembly in 1979 itself directly
“request[ed] the Secretary-General to follow the implementation of [resolution
34/40 of 21 November 1979] and to report thereon to the General Assembly”.
In 1982 it went further and, in resolution 37/30 of 23 November 1982,
requested the Secretary-General to initiate consultations with all parties
concerned, with a view to exploring avenues for achieving a comprehensive
settlement of the problem.

148. Thus, since 1982, the Secretary-General has had much more than a fact-
finding role and has acted under the mandate given him by General Assembly
resolution 37/30. In accordance with that resolution, the Secretary-General
has, since 1983, kept the General Assembly apprised of developments in
exercising his good offices. Every year since 1984, he has submitted a brief
progress report. (See A/38/352, A/39/361, A/40/622, A/41/602, A/42/539,
A/43/588, and A/44/529.)




149. The Secretary-General’s first progress report of 25 July 1984 (A/39/361)
did little more than record the commencement of consultations between
Portugal and Indonesia and the participation of Under Secretary-General
Ahmed in the consultative process. It did, however, emphasise the Secretary-
General’s concern that Indonesia facilitate the activities of international
humanitarian organisations, including the United Nations Children’s Fund and
the International Committee of the Red Cross. In his report of the following
year, the Secretary-General noted that:

“As a result of ... exchanges, it was decided that Indonesia and
Portugal would begin substantive talks under the auspices of the
United Nations in November 1984. It was agreed that these talks
would commence with considerations of humanitarian issues, on the
understanding that they would ultimately deal with the question in a
comprehensive way, thus facilitating an internationally acceptable
settlement of the question of East Timor.” (A/40/622 of
11 September 1985, para.6)

According to the Secretary-General’s report, talks centred on questions of
repatriation for Portuguese civil servants in East Timor and for East Timorese in
Portugal, the protection of the cultural heritage of the East Timorese people, and
economic and social conditions in East Timor. It was the Secretary-General’s
stated opinion that “the substantive talks between Indonesia and Portugal have
proceeded in a constructive atmosphere” (para.25).

150. Although the Secretary-General, in his report of 8 September 1987,
expressed his “deep regret” that talks between Indonesia and Portugal had not
yet resulted in settlement of the question of East Timor, he did observe that:

“None the less, the talks have enabled both sides to establish a useful
dialogue and to make a serious attempt to bridge the differences in
their respective position. In this connection, the two sides are
considering the possibility of a Portuguese Parliamentary delegation
undertaking a visit to East Timor, with a view to obtaining first-hand
information on the situation.” (A/42/539, 8 September 1987, para.16)
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151. In his reports since then, the Secretary-General has maintained a degree of
cautious optimism. In his progress report of 13 September 1988 (A/43/588), the
Secretary-General noted that agreement in principle to the visit of a Portuguese
Parliamentary delegation had been reached between Indonesia and Portugal,
and that the repatriation programme for former Portuguese civil servants and
their dependants had very nearly been completed. In his progress report of
14 September 1989 (A/44/524), paragraph 2, the Secretary-General explained
that he had:

“obtained the re-affirmation from both sides of their commitment to
achieving a comprehensive and internationally acceptable solution to
the question of East Timor.”

He added that:

“I am confident that progress can continue to be made through the
substantive talks. While it may be regrettable that the pace of
progress has not been constant, I am encouraged by the increased
frequency of discussions between the two sides in recent months.
These talks are being conducted in a constructive atmosphere and in
a serious manner.” (id., para.4)

The Secretary-General has not had cause to resile from this view. In his most
recent report (A/46/456, 13 September 1991), the Secretary-General stated:

“In the course of... consultations, both sides have reiterated their
determination to seek a comprehensive and internationally acceptable
solution through continuing dialogue and negotiation.” (id., para.2)

152. The Secretary-General is thus playing a central role in facilitating
consultations between Portugal and Indonesia and in promoting the processes
which the United Nations has chosen as most appropriate for the settlement of
the problem of East Timor. He has not suggested that other States act or refrain
from acting in any manner in order to assist these processes. It is clear from all
this that the United Nations does not see any role for Portugal other than that of
participating in the process of consultation and negotiation.
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B. The Committee of Twenty-four has kept the question of East Timor
under consideration

153. Inits last resolution on the matter, resolution 37/30 of 23 November 1982,
the General Assembly, as in certain previous resolutions, also requested the
Special Committee on the Situation with Regard to the Implementation of the
Declaration on the Granting of Independence to Colonial Countries and Peoples
(“the Committee of Twenty-four”) to involve itself in the question of East
Timor. On this occasion, it requested the Committee “to keep the situation in
the Territory under active consideration and to render all assistance to the
Secretary-General”.

154. In accordance with the Assembly’s request, the Committee of Twenty-
four has reviewed the situation in East Timor each year since 1983. On each
occasion, it has decided to continue consideration of the question at its next
session, subject to any direction from the General Assembly. The Committee
has been well informed. In the course of its annual deliberations, the
Committee has heard statements from Member States as well as petitioners,
such as Amnesty International and FRETILIN, concerning the situation in the
Territory. The Committee has also been provided with carefully written
working papers prepared by the United Nations Secretariat. (See
A/AC.109/715, A/AC.109/747, A/AC.109/783, A/AC.109/836, A/AC.109/871,
A/AC.109/919, A/AC.109/961, A/AC.109/1001, AJAC.109/1072.)

155. Between 1984 and 1986, each working paper contained a succinct
description of United Nations actions in relation to East Timor, the military and
human rights situation, and economic and social conditions. After 1987, the
Secretariat also gave attention to the political developments in the Territory.
Thus, in its report for 3 August 1987 (A/AC.109/919), the Secretariat noted that
the East Timorese had, by virtue of Indonesian Law 7/76, promulgated on
17 July 1976, participated in the Indonesian general elections on 24 April 1987
for the national House of Representatives and the People’s Consultative
Assembly (para.11). The following year, the Secretariat noted that Indonesian
Law 7/76 also provided for “the establishment of a ‘Regional Government’
consisting of a ‘Regional Secretariat’ and a ‘Regional House of
Representatives’” and that “[m]ost of the posts in these bodies were filled by
local inhabitants” (A/AC.109/961, 26 July 1988, para.17).
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156. The working papers prepared by the Secretariat for the assistance of the
Committee of Twenty-four are typically compiled from a variety of sources -
press reports, information gathered by Member States (including Indonesia) and
international organisations. In its most recent report (A/AC.109/1072 of 24
July 1991), the Secretariat based its description of the economic and social
conditions in the Territory largely on Indonesian publications, accepting that
these were the most reliable sources of information on such matters. (The
Secretariat’s account shows significant improvement in communications, health
and education in East Timor.)

157. The Secretariat’s working papers are not compiled from information
given by Portugal, a fact noted in the Secretariat’s report of 26 July 1988
(A/AC.109/961) and in subsequent reports. Portugal has not provided
information under Article 73(e) of the Charter for more than a decade. In reply
to a request dated 20 December 1976 for information under Article 73(e) of the
Charter, Portugal had responded, by note verbale dated 20 April 1977, to the
Secretary-General as follows:

“l. Effective exercise of Portuguese sovereignty on the Territory
of Timor ceased in August 1975 when, owing to the violent incidents
which took place at the time in the Territory, the Governor of Timor
was compelled to leave and to withdraw, together with his principal
civil and military collaborators, to the Island of Atauro. The
Governor and the other agents of the Portuguese administration
subsequently left the island and never returned to Timor.

(a) In December 1975, armed forces of the Indonesian Republic
attacked and occupied the Territory of Timor, facts which
the General Assembly and the Security Council were duly
informed of by the Portuguese Government. ...

(b) Under these circumstances, and referring to the year 1975,
the only information that could be transmitted would
concern the first months of that year, a period during which
the Portuguese Government feels no significant changes or
reforms took place in the Territory which could justify
additional information to that transmitted on 5 June 1975
with reference to 1974. As regards facts of a political and
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constitutional nature, it is also felt that the United Nations is
fully informed on the subject and that the transmittal of
information thereon would therefore be unnecessary.

(¢)  Asregards the year 1976, the aforementioned circumstances
impeding the Portuguese Government from exercising the
effective administration of the Territory, namely, the
presence thereon of armed forces of the Republic of
Indonesia, have continued to prevail. The Portuguese
Government is thereby de facto prevented from
transmitting, concerning Timor, any information under
Article 73(e) of the Charter.” (A/32/73, 28 April 1977)

158. In reply to a subsequent request for information under Article 73(e), the
Portuguese Government replied by a note of 6 April 1979 (A/34/311) that
conditions prevailing in East Timor prevented it from assuming its
responsibility for the administration of the Territory and it regretted being
unable to provide the information requested. Each year, in reply to a request for
information under Article 73(e) of the Charter, the Portuguese Government has
reiterated that it has had nothing to add to that note. (See A/AC.109/715,
A/AC.109/747, AJAC.109/783, A/AC.109/836, A/AC.109/871, A/AC.109/919,
A/AC.109/961, AJAC.109/1001, A/AC.109/1072.)

C. The Commission on Human Rights has played a limited role

159. In comparison with the Secretary-General’s activities and the
deliberations of the Committee of Twenty-four, the Commission on Human
Rights has played a minor role in relation to East Timor. It is true that in
resolution 1983/8 of 16 February 1983, it affirmed the right of the people of
East Timor to self-determination (by 16 votes to 14 with 10 abstentions and
with one representative not participating in the vote). See Memorial, Annex
IL.75, vol. IV, p.136. There was, however, no further consideration of the
question until February 1985 when the Commission considered the question of
East Timor in closed session, in accordance with its confidential procedure. On
5 March 1985, the Chairman announced in open session that the situation in
East Timor was no longer under consideration (E/CN.4/1985/SR 41/Add.1).
Subsequently, events in Dili in November 1991 prompted the Chairman of the
Commission to make a statement on the human rights situation in East Timor.
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Although his statement of 4 March 1992, agreed by consensus by the
Commission, indicated that the Commission “strongly deplore[d] the violent
incident in Dili”, it contained no reference to any unexercised right of the
people of East Timor to self-determination. The statement is set out in
Annex 27 of this Counter-Memorial.

160. The Sub-Commission on the Prevention of Discrimination and Protection
of Minorities has also considered the situation in East Timor, a fact reflected in
its resolutions 1982/20 of 8 September 1982, 1983/26 of 6 September 1983,
1984/24 of 29 August 1984 and 1987/13 of 2 September 1987 concerning the
situation in East Timor. The Sub-Commission has mainly sought to re-enforce
the Secretary-General’s role as well as the activities of certain humanitarian
organisations. Thus, by operative paragraphs 2 and 3 of resolution 1987/13
(Memorial, Annex I1.97, vol. IV, p.23), the Sub-Commission:

“Request{ed] the Secretary-General to continue his efforts to
encourage all parties concerned ... to co-operate to achieve a durable
solution taking into full consideration the rights and wishes of the
people of east Timor; [and] Request{ed] the Indonesian authorities to
facilitate without restrictions the activities of humanitarian
organisations in East Timor.”

161. A year later, on 1 September 1988, the Sub-Commission (by 10 votes to 9
with 5 abstentions) decided not to take any action on a further draft resolution.
See E/CN.4/Sub.2/1988/1..26 and press release HR.3361. A year later again, on
31 August 1989, the Sub-Commission adopted resolution 1989/7 (by secret
ballot by 12 votes to 9 with 3 abstentions) by which the Sub-Commission
recommended that the Commission of Human Rights consider the human rights
situation in East Timor at its next session (E/CN.4/Sub.2/1989/58-
E/CN.4/1990/2, in Annex I1.100, vol. IV, p.241). The Commission did not act
on this recommendation. A similar resolution (Memorial, Annex II. 102, vol.
IV, p.248) was adopted by the Sub-Commission on 30 August 1990 (by secret
ballot by 14 votes to 9 with 1 abstention) but again the Commission of Human
Rights did not take any action in response.
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Section III: Practice of States in relation to East Timor

162. The Court can infer from the statements and behaviour of States that a
significant number has accepted the incorporation of East Timor into Indonesia.
The practice of States, including that of Portugal, shows widespread acceptance
of the reality of Indonesian control of East Timor, and of the need to deal with
Indonesia in relation to East Timor. The practice is reflected in the statements
of States which recognize Indonesian control, as well as in voting behaviour in
the United Nations and in the many treaties concluded by States with Indonesia.
Portugal itself has failed to register any protest in relation to multilateral treaty
action by Indonesia which extends to East Timor.

A. Voting behaviour in the United Nations

163. The General Assembly has considered the East Timor question ten times
between 1975 and 1982. The texts of the resolutions which it has adopted are
set out in Annex 26 of this Counter-Memorial together with the voting positions
of individual countries. (See also Memorial, Vol.II, Annexes 1.3-1.10 and
Application, Annex 1.) The voting patterns reveal that over this period the
number of States supporting the resolutions has declined, whilst the number of
States voting against the resolutions has increased (more than four-fold). The
number of States abstaining has remained more or less steady. The statistics are
as follows:

RESOLUTION FOR AGAINST ABSTAINING ABSENT
3485(XXX) (1975) 72 10 43 19
31/53 (1976) 68 20 49 09
32/34 (1977) 67 26 47 09
33/39 (1978) - 59 31 44 16
34/40 (1979) 62 31 45 14
35/27 (1980) 58 35 46 15
36/50 (1981) 54 42 46 15
37/30 (1982) 50 46 50 11
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Although not determinative, these trends indicate the growth over time in the
number of States which are prepared, for a variety of reasons, to accept the
situation in East Timor as they find it.

B. Treaty arrangements involving Indonesia and Portugal

1, Bilateral treaties

164. Since 1976, a number of States have concluded bilateral treaties with
Indonesia which contain a provision defining the territory of the Republic of
Indonesia. Generally, the provision provides that Indonesia be defined in
accordance with its own laws and in accordance with the United Nations
Convention on the Law of the Sea, 1982. Under Indonesian law effective from
17 July 1976, East Timor is part of Indonesia. Where States have accepted a
provision defining the Territory of Indonesia in a way which incorporates East
Timor into Indonesia, they must be taken to have accepted that incorporation as
a fact. Australia knows of no treaty concluded with Indonesia since 1976 that
contains any reservation or definition which would exclude the territory of East
Timor from the operation of the treaties. This has been confirmed by the
Department of Foreign Affairs of the Republic of Indonesia. See Annex 24 to
this Counter-Memorial.

165. Since July 1976 Indonesia has entered into bilateral double tax treaties
with some 31 States, a list of which also appears in Annex 24. Most of them
contain a territorial application clause which necessarily incorporates the
territory of East Timor as part of Indonesia. The following provisions are

typical.

(a) Agreemen Vi n R lic of Indonesi e
4 lic of ] Avoidan f Doubl
Taxation an vention of Fiscal Evasion with respect to Taxes on
Income and Capital, signed at Vienna on 24 July 1986. Article 3(1)(a)(i)
provides:

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and the adjacent areas over
which the Republic of Indonesia has sovereign rights or
jurisdiction in accordance with the provisions of the United
Nations Convention on the Law of the Sea, 1982.”
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(b) onvention ween Canada and the Republic of Indonesia for the
Avoidance of Double Taxation he Prevention of Fiscal Evasion with

respect to Taxes on Income and Capital, signed at Jakarta on 16 January

1979. Article 3(1)(a)(ii) provides:

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and parts of the continental
shelf and adjacent seas, over which the Republic of Indonesia
has sovereignty, sovereign rights or other rights in accordance
with international law.”

The relevant texts of other agreements which contain a definition of Indonesian
Territory are contained in Appendix C.

166. The numerous double tax treaties provide excellent examples of State
practice since July 1976. A significant number of States have entered into such
treaties with Indonesia and have accepted a definition of Indonesia which
clearly extends the territorial application of the treaty to East Timor. So far as
Australia is aware, Portugal has not lodged a protest with any of the Contracting
States.

2 1til

167. Since 17 July 1976 (when Indonesia formally incorporated East Timor
into Indonesia), Indonesia has ratified or acceded to a number of multilateral
treaties. State parties which have not recognized the incorporation of East
Timor might have been expected to lodge a formal objection with the depositary
of the treaty to the effect that Indonesia’s adhesion is invalid in so far as it
purports to include East Timor in the area of territorial application. Failure to
do so raises a strong inference that States accept the status quo.

168. A study of the conventions contained in the current list, UN
Doc. ST/LEEG/SER.E/9 - Multilateral Treaties Deposited with the Secretary-
General, Status as at 31 December 1990 - yields the following examples of
treaties which Indonesia has ratified or acceded to after December 1975:
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—  The Vienna Convention on Diplomatic Relations, 1961. Portugal acceded
on 11 September 1968. Indonesia acceded on 4 June 1982, Neither
Portugal nor any other country has lodged a declaration to the effect that
Indonesia’s accession should not be regarded as applying the Convention
to East Timor;

—  The Vienna Convention on Consular Relations, 1963. Portugal acceded
on 13 September 1972. Indonesia acceded on 4 June 1982. Again neither
Portugal nor any other country has lodged a declaration that Indonesia’s
accession should not be regarded as applying the Convention to East
Timor;

—  The Convention on the Elimination of all Forms of Discrimination
Against Women, 1979. Portugal signed on 24 April 1980 and ratified on
30 July 1980. Indonesia signed on 29 July 1980 and ratified on 13
September 1984. There has been no response by Portugal or any other

State party;

—  The Convention on the Rights of the Child, 1989. Portugal signed on
26 January 1990 and ratified on 21 September 1990. Indonesia signed on
26 January 1990 and ratified on 5 September 1990. There has been no
response by Portugal or any other State party;

—  The Single Convention on Narcotic Drugs, 1961. Indonesia signed and
ratified on 28 July 1961 and 3 September 1976, respectively. There has
been no response by any State party.

A more extensive list of multilateral treaties which Indonesia has adhered to
since 1976 is contained in Annex 24 hereto. No State has lodged objections
against Indonesia’s adherence to the 41 treaties there named.

3. Portuguese silence in relation to treaty action

169. From time to time, States have considered that treaty action by other
States has called for some formal declaration, objection, or protest in order to
maintain their own particular legal position. The failure to take such action
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where it is appropriate can indicate that a State does not seriously hold to its
supposed legal position. Portugal has remained silent in circumstances which
apparently called for it to indicate its position on East Timor.

170. Had Portugal been anxious to preserve its position in relation to East
Timor, it might reasonably have been expected to make some communication to
the United Nations of the type made to the United Nations Secretary-General by
Uganda and Portugal following Portugal’s ratification, on 30 December 1971,
of the Single Convention on Narcotic Drugs (New York: 30 March 1961). The
note of that communication was in the following terms:

“In a communication received by the Secretary-General on
15 February 1972, the Charge d’Affaires a.i. of the Republic of
Uganda to the United Nations informed him of the following:

‘It is the understanding of the Republic of Uganda that in
ratifying the said Convention, the Government of Portugal
did not purport to act on behalf of Angola, Mozambique and
Guinea-Bissau which are distinct and separate political
entities for which Portugal lacks any legal, moral or
political capacity to represent.’

In a communication received by the Secretary-General on 25 April
1972, the Permanent Representative of Portugal to the United
Nations informed him as follows with respect to the abovementioned

communication;

‘The Government of Portugal is surprised that
communications containing meaningless statements such as
that from the Charge d’Affaires of Uganda should be
circulated, since they show clear ignorance of the fact that
Portugal was admitted to the membership of the United
Nations with the territorial composition that it has today,
and including Angola, Mozambique and Portuguese
Guinea.’”

171. When Indonesia accepted obligations and rights under multilateral treaties
extending to East Timor as part of its territory, Portugal might reasonably have
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been expected to protest, perhaps in terms similar to those contained in the
protest made by a number of Eastern European States upon the extension by the
Federal Republic of Germany of application of the Vienna Convention on
Diplomatic Relations (1961) to Land Berlin. The protest read:

“The Governments of Albania, Bulgaria, the Byelorussian SSR,
Czechoslovakia, Hungary, Poland, Romania, the Ukrainian SSR and
the Union of the Soviet Socialist Republics have informed the
Secretary-General that they consider the abovementioned statement as
having no legal force on the ground that West Berlin is not, and never
has been, a State territory of the Federal Republic of Germany and that
consequently, the Government of the Federal Republic of Germany is
in no way competent to assume any obligations in respect of West
Berlin or to extend to it the application of international agreements,
including the Convention in question.”

172. The protest of Romania against the acceptance by the Republic of Korea
of certain amendments to the Constitution of the World Health Organisation is
also illustrative. It stated:

“In a communication received by the Secretary-General on
24 February 1972 with reference to the abovementioned acceptance,
the Permanent Representative of Romania to the United Nations
stated that his Government considers that the said acceptance
constitutes an illegal act, inasmuch as the South Korean authorities
can, in no case, act on behalf of Korea.”

173. States have made declarations to maintain their own claims, or deny those
asserted by others on many other occasions. Examples include:

- Spain on acceding to the four Geneva Conventions on the Law of the Sea,
1958, on 25 February 1971:

“Spain’s accession is not to be interpreted as recognition of any
rights or situations in connexion with the waters of Gibraltar
other than those referred to in Article 10 of the Treaty of
Utrecht, of 13 July 1713, between the Crowns of Spain and
Great Britain.”
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- Argentina on signing and ratifying the Vienna Convention for the
Protection of the Ozone Layer, done on 22 March 1985, and the Montreal
Protocol on Substances that Deplete the Ozone Layer, on 16 September
1987:

“The Argentine Republic rejects the ratification of the
abovementioned Convention by the Government of the United
Kingdom of Great Britain and Northern Ireland with respect to
the Malvinas, South Georgia and South Sandwich Islands, and
reaffirms its sovereignty over those Islands, which form a part
of its national territory ... .”

174. Study of the conventions referred to in paragraph 168 above shows that
there are a number of treaties to which Indonesia and Portugal are parties and to
which ratification or accession was given by one or both of them after
December 1975. Australia has found no occasion on which Portugal has made
any declaration regarding the status of East Timor under these or any other
treaties; nor has Portugal made any protest against Indonesia’s treaty actions
since 1975 even though they have implied that Indonesia has assumed a
capacity to act on behalf of East Timor as part of Indonesian territory.
Opportunities to do so have been ignored by Portugal. Portugal has thus not
challenged Indonesia’s assertion of competence, nor maintained its claim to be
the lawful administering Power in this most important arena of international
relations.

C. Other State practice on acceptance of incorporation of East Timor

ments in the Uni Nation ing the in rati fE
Timor

175. The following is a summary of statements made by States in debates in
the Fourth Committee, or in the General Assembly in respect of various
resolutions on East Timor between 1975 and 1982, in which they accepted the
incorporation of East Timor.
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Australia

On 2 November 1979, in the Fourth Committee, Australia stated that the draft
resolution on the question of East Timor which was thén under discussion:

“ignored East Timor’s incorporation into Indonesia, which was a fact

and the reality on which any consideration of the matter had to be
based.

It followed that Australia believed the question of the decolonization
of East Timor to have been resolved.” (A/C.4/34/SR.23)

Bangladesh

On 25 October 1979, in the Fourth Committee, the representative of Bangladesh
stated:

“in the case of East Timor, the people had regained their
independence when the colonial power had voluntarily withdrawn
from the Territory and the inhabitants had voluntarily chosen to
become a part of Indonesia. Consequently, his delegation saw no
justification for the question to be the subject of further discussion in
the Committee.” (A/C.4/34/SR.17)

Bangladesh has since repeated this view: see A/C.4/37/SR.18, 10 November
1982.

Canada
On 5 December 1978, in the Fourth Committee, Canada:

“... recognized the de facto integration of East Timor with Indonesia
even through the way in which that integration had taken place had

by no means done justice to the principle of self-determination.”
(A/C.4/33/SR.33)
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India

On 2 November 1976, in the Fourth Committee, the representative of India
stated:

“... the political parties in East Timor had struggled for supremacy
until the party which favoured the Territory’s integration into
Indonesia had emerged victorious. Constitutional steps had then
been taken, including some form of popular consultation, after which
East Timor had been integrated into Indonesia.” (A/C.4/31/SR.13)

India has repeated this view on a number of occasions: see A/C.4/32/SR.21,
10 November 1977; A/34/PV.75, 21 November 1979; A/C.4/34/SR.15,
24 QOctober 1979; and A/C.4/36/SR.10, 29 October 1982.

Iran

On 5 November 1976, in the Fourth Committee, the representative of Iran
stated:

“After it had been ascertained that the great majority of the
population did, in fact, want integration with Indonesia, the
Indonesian Parliament had approved the statute of integration. This
delegation believed, therefore, that the process of decolonization had
been concluded, that the people of East Timor had exercised their
right to self-determination, and that the provisions of resolution
1514(XV) had therefore been implemented.” (A/C.4/31/SR.16)

Iran has since repeated this view: see A/C.4/32/SR.15, 4 November 1977.
Iraq
On 8 November 1982, the representative of Iraq stated that:
“As far as East Timor was concerned, his delegation believed that the
people of that former territory had already exercised their right to

self-determination in July 1976 when they had decided to join
Indonesia.” (A/C.4/37/SR.14)
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Japan
On 20 October 1981, the representative of Japan:

“reviewed the events that had occurred in East Timor from the time
when a coalition of diverse political groups, excluding the
FRETILIN, had declared independence in 1974 up-to the formal
request for independence and integration with Indonesia presented by
the provisional Government in 1976. Indonesia, which had become
deeply involved in the decolonization of East Timor, with which it
shared close ethnic and geographical ties, had accepted that request.”
(A/C.4/36/SR.10)

He had said as much in earlier years: see A/C.4/34/SR.16, 24 October 1979 and
A/C.4/35/SR.11, 17 October 1980.

Jordan

On 12 November 1982, in the Fourth Committee, the representative of Jordan
stated:

“In the view of his delegation, the people of East Timor had
exercised their right to self-determination when they had asked to be
reunited with Indonesia. That had occurred immediately after the
termination of Portuguese colonial rule and, with it, the territorial
integrity of Indonesia had been restored.” (A/C.4/37/SR.22)

Malaysia

On 17 November 1976, the representative of Malaysia stated in the Fourth
Committee that:’

“his delegation was satisfied that the process of self-determination
had been carried out by the elected representatives of the people of
Timor, who had expressed themselves in favour of integration with
Indonesia.” (A/C.4/31/SR.27)
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Malaysia has repeated this view on a number of occasions: see
A/C.4/32/SR.13, 2 November 1977; A/C.4/34/SR.16, 24 October 1979;
A/C.4/35/SR.11, 17 October 1980; A/C.4/36/SR.17, 30 October 1980; and
A/C.4/37/SR.18, 10 November 1982,

Mauritania
On 17 November 1976, the representative of Mauritania stated that:

“Each Territory had special features which make it unique. The
political developments which had taken place in East Timor were
incontrovertible and should be recognized by the Committee.”
(A/C.4/31/SR.27; A/C.4/31/SR/15, 4 November 1976)

Morocco

On 5 November 1976, the representative of Morocco stated in the Fourth
Committee that:

“... each Territory had different features requiring different solutions.
... {A]s East Timor had, in both its pre-colonial and colonial period,
had close historical links with Indonesia, the island of Timor, and the
whole of Indonesia should constitute a single national entity. The
uniformity which characterised both their common history and their
common destiny weighed in favour of a global solution which met
the interests of all the people.

The political parties which had existed during the period of East
Timor’s occupation had reflected the desire of the majority of the
people of East Timor for such a global solution, and it was for that
reason that, following independence, the majority party had freely
expressed a wish to integrate the Territory with the Republic of
Indonesia.” (A/C.4/31/SR.16)
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Oman
On 1 December 1976, the representative of Oman stated:

“The entire people of Timor, and in fact of Indonesia as a whole, are
related by ethnic, cultural, linguistic and geographical affinities. The
delegation of Oman, therefore, considers that the United Nations
should not interfere with a free decision of the Indonesian people or
of any other people to strengthen their unity and the national integrity
of their territory and to work as a united people for national progress
and prosperity.” (A/31/PV.85)

Earlier on 5 November 1976, in the Fourth Committee, the representative of
Oman had said:

“East Timor was not a standard case of an entire nation struggling for
self-determination and independence, that Territory was ethnically,
culturally and geographically part of Timor and therefore an
indivisible part of the Republic of Indonesia. The people of both
parts of Timor had struggled for their liberation for many years and
had finally achieved their objectives through armed struggle; he
hoped that they would now commit themselves to the cause of
Indonesia’s economic and national development.” (A/C.4/31/SR.16)

Oman has since repeated this view: see A/C.4/36/SR.21, 9 November 1981.

Papua New Guinea

On 21 November 1979, in the General Assembly, the representative of Papua
New Guinea stated:

“... my Government is of the view that there is no need for anything
further in the decolonization process in that Territory and that the
reality of the situation is that East Timor is now an integrated part of
the Republic of Indonesia.” (A/34/PV.75)

See also A/C.4.4/35/SR.13, 21 October 1980.




Philippines

On 5 November 1976, the representative of the Philippines said in the Fourth
Committee:

“his delegation had closely observed developments in East Timor
and was satisfied that the principles of decolonization set out in the
Charter and the relevant General Assembly resolutions had been
complied with.

After peace and order had been restored in East Timor, the people
had exercised their right to self-determination on 31 May 1976
through a representative assembly. Having decided at that time on
full integration with Indonesia, the people of East Timor had
declared that they had exercised their right of self-determination and
had concluded the process of decolonization in the Territory.”
(A/C.4/31/SR.16)

Later, on 1 December 1976, the representative of the Philippines said, in the
General Assembly that:

“My delegation will vote against draft resolution IX, on the question
of East Timor for the following reasons. First, my delegation
believes that the process of self-determination in the Territory has
taken place in a manner consonant with the wishes expressed by the
people of East Timor. The draft resolution does not, therefore,
conform to the present situation in East Timor. Secondly, the
People’s Assembly of East Timor, on 31 May 1976, exercised the
right of self-determination and opted to become independent through
integration with the Republic of Indonesia. Thirdly, the Indonesian
Government accepted integration in accordance with resolutions
1514(XV) and 1541(XV) of the General Assembly, in which there is
a provision allowing colonial Territories, by the expressed will of the
people, to be integrated into any other country. For these reasons,
and in view of the fact that the principles of decolonization stipulated
in the United Nations Charter and the relevant General Assembly
resolutions have been complied with, my delegation believes that the
question of East Timor has been settled accordingly.” (A/31/PV.85)




“In the case of East Timor, the Thai delegation holds the view that
the people of East Timor have exercised their right to self-
determination. The people of that former Territory have made a clear
decision to end their dependent status through integration with
Indonesia. Also, that decision has been legally accepted by both the
Indonesian National Assembly and the Indonesian Government,
which on 17 July 1976 integrated East Timor into the Republic of
Indonesia as the twenty-seventh province of that country. The
process of decolonization in East Timor was therefore terminated in
accordance with General Assembly resolution 1514(XV) and other
relevant resolutions.” (A/36/PV.70)

Thailand has reaffirmed its position on a number of other occasions: see
A/C.4/35/SR.11, 17 October 1980; A/36/PV.70, 24 November 1981,
A/C.4/36/SR.9, 19 October 1981; and A/C.4/37/SR.11, 1 November 1982.

2. Diplomatic relations

176. Australia understands that no State that has diplomatic or consular
relations with Indonesia has qualified the terms of its diplomatic recognition in
any way to take account of the dispute between Portugal and Indonesia over
East Timor (Indonesian Note, Annex 24). This includes former Portuguese
colonies, such as Mozambique. Diplomatic missions accredited to Indonesia
perform their functions in relation to East Timor in the ordinary way.
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PART II
INADMISSIBILITY
CHAPTER 1

THE TRUE RESPONDENT IS NOT A PARTY TO THESE
PROCEEDINGS

Section I: Analysis of the position of the parties in this case

177. The analysis of the facts surrounding this case (Part I) shows that
Australia is not the true respondent to these proceedings. Although Australia
has consented to the jurisdiction of the Court through its declaration under
Article 36(2) of the Statute of the Court, this is not sufficient for the Court to
proceed to determine the case brought by Portugal. This chapter will show that
the Court cannot determine the case in the absence as a party to the proceedings
of a third State, Indonesia.

178 Portugal has pointed to various bases upon which it might claim rights
deserving of protection in this case. It has alleged to be entitled to claim on its
own behalf as well as on behalf of the people of East Timor. Furthermore, in an
attempt to bolster its position, it has asserted that the rights in question arise
grga omnes and that it is an appropriate party to enforce those rights.

179. Whatever the basis of the particular right in issue, there are limits on the
scope of the Court’s jurisdiction where a third State, not a party to the
proceedings, is involved in the breaches of the right. Three situations arise:

(a) A claimant State alleges breach of rights erga omnes committed by
another State and brings a claim solely against that State;

(b) A claimant State alleges breach of rights erga omnes committed jointly by
more than one State although it does not bring its claim against all, but
only one (or some) of those States; and
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(¢) A claimant State alleges breach of rights erga omnes committed by one
State but brings its claim in respect of that breach against another State.

180. The first situation does not apply here. Rather, the actions of which
Portugal complains constitute an alleged breach of rights by either Indonesia
alone, or Indonesia and Australia jointly. In so far as the Portuguese claim
challenges the making of the Timor Gap Treaty, Australia and Indonesia have
acted jointly. On this view, the case is an example of the second situation. At
bottom, however, the Portuguese claim goes further than this and, even though
Portugal does not expressly purport to seek a ruling on Indonesia’s actions in
East Timor, it in fact challenges the legality of Indonesia’s claim to have
sovereignty over East Timor. On this view, the Portuguese claim falls within
the third situation referred to in the preceding paragraph. Whichever analysis is
preferred, the fact remains that the Court cannot proceed to determine
Portugal’s claim in the absence of Indonesia as a party to the proceedings. The
following section shows why this is so as a matter of law.

Section II:  The true parties to the dispute must be parties to the
proceedings

181. One State cannot invoke the Court’s jurisdiction against another State as
the basis for the adjudication of a dispute which it has with a third State not
consenting to the Court’s jurisdiction. Where the legal interests of a third State
areé put in issue in proceedings to which it is not a party, the Court cannot rule
on the matter, and the Court is thereby prevented from deciding the case, even
as between the parties to the litigation. In other words, unless a State has
consented to the Court’s adjudication of the matter, the Court cannot determine
the rights and obligations, competence and responsibility of that State. It cannot
do so in proceedings to which the State is a party - a fortiori it cannot do so in
proceedings to which it is not a party.

182. This is a fundamental principle of international adjudication, supported by
~ both the Permanent Court of International Justice and the present Court. In the
Status of Eagtern Carelia, PCII, Series B, No. §, 1923, p.27, the Permanent
Court stated that:
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“It is well established in international law that no State can, without
its consent, be compelled to submit its disputes with other States
either to mediation or to arbitration, or to any other kind of pacific
settlement.”

See also Mavrommatis Palestine Concessions, Judgment No. 2, .1924,

PCLJ, Series A, No. 2, p.16, Rights of Minorities in Upper Silesia, PCLJ,
Series A, No. 15, 1928, p.22 and Eactory at Chorzow, Merits, PCIJ, Series

A, No. 17, 1928, pp.37-8.
A. A challenge to a bilateral treaty requires the consent of both parties

183. In situation (b) outlined above (para.179), even if the respondent State
(Australia) consented to the exercise of jurisdiction by the Court, the Court
could not proceed to adjudicate a claim against it unless the other State alleged
jointly to have committed the breach (Indonesia) was also a party to the
proceedings. This is because a challenge to actions under a bilateral treaty
requires the consent of both parties before the Court can adjudicate on those
actions. Such a challenge in this case could be only on one of two grounds:

(a) that one (or both) of the parties lacked capacity to enter into the Timor
Gap Treaty; or

(b) that performance of the obligations due under the Treaty could be
prevented if their performance amounted to a breach of an obligation
owed to the claimant State.

L. The Issue of Capacity

184. There can be no doubt as to Australia’s capacity, as a coastal State, to
enter into a treaty dealing with the exploration and exploitation of the maritime
areas adjacent to its coast. This is, from its perspective, what the Timor Gap
Treaty is about. There is no issue about Australia’s status as a coastal State in
relation to the area, or about its recognized international capacity to represent its
people. Accordingly, Portugal’s challenge to the Timor Gap Treaty, if directed
to the capacity of the parties to conclude it, must be on the basis of a lack of
capacity on the part of Indonesia to enter into a treaty with regard to the
maritime areas adjacent to East Timor. To do this is to put in issue not the
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capacity of Australia, but the capacity of Indonesia, a third party which is not
before the Court. This is not therefore a matter upon which the Court can
adjudicate.

2. Conflicting Obligations

185. The implementation of a treaty may be prohibited by having the treaty
declared invalid. Portugal, however, seeks to have performance of the Timor
Gap Treaty enjoined without having it declared invalid. The basis of Portugal’s
contention is that Australia acted wrongfully in entering into the Treaty, by
creating rights and duties between Australia and Indonesia which are
inconsistent with duties owed by Australia, and by Indonesia, to Portugal.

186. Australia has two responses. In the first place, assuming that Portugal
could satisfy the Court that Australia is subject to obligations owed to Portugal,
which conflict with obligations owed to Indonesia under the Treaty, that does
not entitie Portugal to enjoin performance of the Treaty. For, in principle, there
is no hierarchy of obligations.

187. The matter might be different if Portugal were alleging that the Treaty
was invalid. In that event, Portugal could ask, with some semblance of logic,
that Australia be restrained from performing its obligations (or exercising its
rights) under an invalid Treaty. But Portugal does not take that position (nor
could it do so, since the Court’s judgment on the validity of the Treaty would
directly and immediately involve the rights of Indonesia). Portugal treats the
Treaty as valid, but argues that Australia acted illegally in concluding it, and
would act illegally in performing it.

188. In the second place, and more fundamentally, whether Portugal is seeking
to enjoin performance of the Treaty, or to obtain reparations if Australia and
Indonesia carry out their obligations under the Treaty, the Court would be
called upon to adjudicate the rights of the other party to the Treaty, Indonesia,

without its consent, contrary to the Monetary Gold principle.

189. The application of the principle of consent in this context was expressly
recognized by the Central American Court of Justice in Costa Rica v Nicaragua
(1916), text in (1917) 11 American Journal of Internatiopal Law 181, and El
Salvador v Nicaragua (1917), text in (1917) 11 American Journal of
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International Law 674. In the Costa Rica case (at p.228) the Court explained:

“To judge of the validity or invalidity of the acts of a contracting party
not subject to the jurisdiction of the Court; to make findings
respecting its conduct and render a decision which would completely
and definitely embrace it - a party that had no share in the litigation, or
legal occasion to be heard - is not the mission of the Court, which,
conscious of its high duty, desires to confine itself within the scope of
its particular powers.”

Substantially the same issue was raised in El Salvador v Nicaragua, in which
the Court held (at p.695) that it could not enjoin Nicaragua to abstain from
fulfilling the Bryan-Chamorro Treaty, on the ground that one party to the Treaty
(the United States) was not subject to the jurisdiction of the Court.

190. In this case, Portugal contends that its rights are dependent upon certain
multilateral treaties which it claims that Australia has breached. In Australia’s
view this makes no difference to the underlying situation. The dispute with
which this case is concerned is about the lawfulness of the Timor Gap Treaty
and the bilateral obligations between Australia and Indonesia to which it gives
rise. Portugal relies on particular multilateral treaties only to assist its argument
that Australia has unlawfully concluded the Timor Gap Treaty and, for that
reason, it is entitled to an order enjoining Australia from performing acts which
the Treaty requires Australia to perform (Application, para.34(5)). Thus, by its
Application, Portugal in fact seeks the adjudication of a dispute concerning a
bilateral treaty, although one of the parties to that treaty is not before the Court.
To challenge the existence or legality of Australia’s duty to perform the Treaty
is, necessarily, to challenge the existence or legality of Indonesia’s right to have
the Treaty performed.

B. The Court cannot hear allegations of breaches of rights made against
a State that are consequential on breaches of duty by another State

191. Alternatively, Indonesia is the real and only (and thus, essential) party to
this dispute. Australia is the wrong party entirely. The legal interests of
Indonesia and not those of Australia form the very subject - matter of the
dispute. This is situation (c) outlined in paragraph 179 above. The Court
cannot adjudicate in such a situation without the consent of the State which is
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alleged to have committed the breach (Indonesia). This is because the Court
cannot decide whether the right of self-determination of the people of East
Timor has been infringed without first deciding Indonesia’s claim that it had the
authority in 1989 to make the Timor Gap Treaty because it then had sovereignty
over East Timor. This is the inevitable result if the Court were to accept that
the real dispute does not concern the Timor Gap Treaty as such but the claim
based on the right to self-determination. Even on this basis the Monetary Gold
case (ICJ Reports 1954, p.19) also applies, just as in situation (b).

192. The Court will recall that in the Monetary Gold case part of the monetary
gold, removed from Rome in 1943, was claimed by both Albania and Italy. An
arbitrator found that the gold belonged to Albania. Subsequently, a Tripartite
Commission decided to allocate the gold to the United Kingdom, not Albania,
in partial satisfaction of the award made against Albania in the Corfu Channel
case (IC] Reports 1949, p.4). Italy disputed the allocation, arguing that it was
entitled to priority over the United Kingdom. Italy’s claim to priority depended
upon whether Italy was entitled to compensation for the expropriation of the
Bank of Albania, most of the shares in which were held by the Italian State. In
making its claim to priority, Italy called into question the lawfulness of
Albania’s acts in relation to Italy, so that to decide the merits of the case would
have required the Court first to decide a dispute between Italy and Albania,
even though Albania was not a party to the proceedings. As the Court said:

“The Court is not merely called upon to say whether the goid should
be delivered to Italy or to the United Kingdom. It is requested to
determine first certain legal questions upon the solution of which
depends the delivery of the gold. In order, therefore, to determine
whether Italy is entitled to receive the gold, it is necessary to
determine whether Albania has committed any international wrong
against Italy, and whether she is under an obligation to pay
compensation to her; and, if so, to determine also the amount of
compensation.” (ICJ Reports 1954, pp.31-2)
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The Court concluded:

“... Albania’s legal interests would not only be affected by a decision,
but would form the very subject-matter of the decision. In such a
case, the Statute cannot be regarded, by implication, as authorizing
proceedings to be continued in the absence of Albania.” (ICJ Reports
1954, p.32)

193. In this circumstance, the Court declined to decide the dispute, observing

“Where, as in the present case, the vital issue to be settled concerns
the international responsibility of a third State, the Court cannot,
without the consent of that third State, give a decision on that issue

binding upon any State, either the third State, or any of the parties
before it.

Even if the ultimate matter for the Court to decide was the priority, as
between the United Kingdom and Italy, of the claims to the goid, that
question could not be decided, because it depended on the Court’s
ruling on a preliminary issue, arising solely between Italy and
Albania.” (Monetary Gold Case, ICJ Reports 1954, p.33)

194. Portugal contends that as the right to self-determination of the people of
East Timor gives rise to an obligation ¢rga omnes to promote that right, its
claim is opposable to Australia, irrespective of the position of other States. This
fails to take account of the fact that the direct violation of the right to self-
determination which Portugal’s claim against Australia assumes must, on the
facts relied on by Portugal, be attributable solely to Indonesia. Any other
(indirect) violation can only be consequential on Indonesia’s wrongdoing. Even
if there is an obligation grga omnes to promote the right of the East Timorese to
self-determination, the alleged violation of that right by Australia lies in
Australia’s treaty relations with Indonesia. So the substance of the allegation is
that Australia was not entitled to treat with Indonesia because Indonesia did not
lawfully represent the people of East Timor. The whole allegation depends
upon the legality of Indonesia’s claim, as sovereign, to represent the people of
the territory. The claim thus contravenes the principle of consent which bars
the adjudication of the legal responsibility of Indonesia without its agreement.
Australia contends that the Monetary Gold Case is directly applicable to the
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case now brought by Portugal, because the Court cannot decide this case
without deciding:

- the international responsibility of Indonesia for any wrongdoing in
relation to the people of East Timor;

—  the resulting rights and obligations of Indonesia in respect of the territory
of East Timor; and

—  the entitlement of Indonesia in 1989 to negotiate and conclude the Timor
Gap Treaty.

195. This is not to say that the Court’s jurisdiction always depends on the
consent of every State whose interests may be affected by the decision. The
Monetary Gold Case recognizes that there is a distinction to be drawn between
legal interests which form “the very subject-matter of the decision” and legal
interests which are likely to be no more than consequentially affected by the
decision. This distinction is the basis of a number of the Court’s decisions, as

for example the Continental Shelf (Libya/Malta) Case (ICJ Reports 1984, p.25);
Maritime Frontier Case (ICJ Reports 1990, pp.115-6); and Military and

Paramilitary Activities In and Against Nicaragua (ICJ Reports 1984, p.431).

196. The decision of the Court in Military and Paramilitary Activities in and

against Nicaragua (ICJ Reports 1984, p.215) is not authority to the contrary. In
that case, Nicaragua alleged that United States support for the insurrectionary
forces known as the “contras” constituted an unlawful use of armed force and
an unlawful intervention in Nicaragua’s internal affairs. The United States
responded that Nicaragua was supporting insurgencies in neighbouring States
and that support for the “contras™ was in exercise of the right of collective self-
defence. The United States contended that Nicaragua’s claim against it was
inadmissible, because the adjudication of it would necessarily implicate the
rights and obligations of other States (ICJ Reports 1984, pp.430-1). The latter
contention failed, not because the Court rejected the validity of the Monetary
Gold case, but because it was satisfied, in the circumstances of the case, that
Nicaragua’s application would not necessarily require the Court to make any
findings as to the individual right of self-defence of third States. Not even the
strength of the United States’ plea of justifiable self-defence could arise unless
the Court found there was sufficient evidence for a finding that the United
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States had in fact used force against Nicaragua. At most, the position of third
States would only have been affected by implications which might have been
drawn against them, as a consequence of the Court’s rejection of the United
States’ defence. Contrast the claim which Portugal brings in this case: a
finding of Indonesia’s legal responsibility is a precondition to any consideration
of Australia’s position. In this situation, Australia is simply the wrong party for
Portugal to sue. The real cause of action is against Indonesia. Australia’s
position is merely consequential.

197. That this is the correct characterisation of the situation is evident if one
considers the situation that would arise if both Portugal and Indonesia had
consented to the Court’s jurisdiction for resolving a dispute between them as to
the issue of self-determination for East Timor. In such a situation Australia
could not even successfully intervene on the issue of self-determination. That is
an issue between the former colonial power and the State in actual control of the
territory. Australia’s legal interests would not be directly en cause. Yet
Portugal contends that the same issue can be determined in a suit between it and
Australia in the absence of Indonesia. This clearly cannot be correct.
Portugal’s arguments in this regard come down to a question of the capacity of
Indonesia. It is only because Portugal says that Indonesia lacks capacity to
represent the people of East Timor through making a treaty in relation to their
territory that it says that the Treaty is tainted by unlawfulness (illicéité).
Portugal's arguments in relation to self-determination and permanent
sovereignty all relate to, and depend upon, this alleged lack of capacity on the
part of Indonesia - that is on its legal position as the State unlawfully occupying
East Timor. What it attacks is the ability of Australia to negotiate and conclude
the Treaty, and that is a mere consequence of the (asserted) incapacity of
Indonesia. The (asserted) incapacity of Indonesia arises, whether or not the
Timor Gap Treaty exists. If Australia is not entitled to act in relation to the
maritime area in question, this can only be as a consequence of the general
incapacity of another State (Indonesia or Portugal) to deal with the area in
question. The competing interests of these two States can, however, only be
resolved by determining the legal interests of Indonesia.
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198. To determine this case, the Court has to determine the rights of the people
of East Timor to self-determination and, faced with asserted Indonesian
sovereignty, this also requires the Court to determine the legal interests of
Indonesia. The situation in this case, however characterised, falls directly

within the Monetary Gold principle.

C. Adjudication of the “consequential” responsibility of a State requires
the consent of the State with original responsibility

199. The essence of Portugal’s complaint is not that the Treaty per se - in terms
of its substantive provisions - is a violation of the rights of Portugal, but rather
that the violation arises from the fact that Australia negotiated and concluded
the Treaty with Indonesia. It is thus Indonesia’s capacity to act, in the place of
Portugal, which is the core of the complaint.

200. But even if it is accepted, for the purposes of argument, that Indonesia
acted unlawfully in replacing Portugal as the coastal state, competent to
conclude this treaty, it would follow that the original, primary responsibility
would rest with Indonesia. The responsibility of Australia, for joining with
Indonesia in concluding this treaty, would be essentially consequential, and the
illegality of Australia’s conduct could arise only as a consequence of the prior
illegality of Indonesia. Hence it follows that, as a precondition for any finding
of illegality by Australia, the Court would be bound to establish the prior,
illegal act of Indonesia. Without the consent of Indonesia, that cannot be done.

201. Portugal seeks to avoid this conclusion by, in effect, arguing that the
obligations of Australia relate to the rights of Portugal erga omnes, and on this
basis assumes that Australia owes obligations quite independently of any owed
by Indonesia - so that Australia’s responsibility would be “original”, and not
“consequential”. But this ignores the facts that:

- any duty owed by Australia would arise as a direct consequence of the
prior breach by Indonesia (viz the alleged unlawful occupation of East
Timor); and

—  such duty would be in the nature of a collective response to Indonesia’s
unlawful act, and would arise as a consequence of the collective decision
of a competent United Nations organ,
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202. The references to the right of the people of East Timor to self-
determination in Portugal’s Application and Memorial inevitably raise the issue
of which State is primarily responsible for the-alleged breach of the right.
However this situation is analysed, the only State which could be responsible
for, or guilty of, that alleged wrong is Indonesia. In relation to Portugal’s
claims, Australia is in the position of a third State. Australia is not the State
against which the “injured” State - Portugal, or a separate East Timor entity
represented by Portugal - may legitimately proceed. Australia is simply a third
State which has responded to a situation brought about by two other States -
Portugal and Indonesia - in order to protect its own long-asserted rights and
interests. In 1989, Australia dealt with this new situation by making the Timor
Gap Treaty, but Australia’s dealings in this regard did not give rise to
international legal responsibility.

203. A third state can incur a consequential responsibility only in exceptional
circumstances; and only as a legal consequence of the wrongdoing of the
primary State and of the collective decision of other States. This cotlective
decision may be taken by the appropriate political organs of the United Nations.
It was not, however, taken in this case. See Part I, Chapter 2; Part II],
Chapter 1. There is therefore no ground for any Portuguese claim that Australia
was itself under an g¢rga omnes obligation which it failed to observe. It had no
obligation to abstain from making the Timor Gap Treaty in December 1989 and
has incurred no international responsibility by so doing.

204. If the true relationship of Portugal to Australia is not that of “injured” and
“wrongdoer” State, but that of “injured” and third State, the Portuguese case
against Australia depends on establishing that a primary wrong has been
committed (by Indonesia) and that the wrong has been the subject of a
collective decision requiring States, including Australia, to act, or abstain from
acting in a particular way. Thus, to decide the merits of this case, the Court
cannot attribute any consequential responsibility to Australia, without first
deciding the “wrongdoing” of another State and whether that “wrongdoing” has
been confirmed by a collective decision of the relevant kind. These findings are
the prerequisites for any finding of Australian responsibility. It follows from
this that the Court cannot, consistently with the principle of consent, decide this
case in the absence of an allegedly “wrongdoing” State, which could only be
Indonesia. Moreover, Portugal insists that its only interest in the present case is
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its interest in ensuring the application of the principle of self-determination to
East Timor. The Court cannot determine that the principle of self-determination
has been violated, or that that principle has specified consequences for third
parties, in a case in which Indonesia is not a party.

Section IIT;: The case at hand

205. This section turns to examine in more detail the application of the legal
principles outlined in the preceding section to the facts of this case.

A. The true dispute is between Portugal and Indonesia

206. Portugal contends that Australia has breached obligations owed to it and
to the people of East Timor, by failing to respect its position as administering
Power of the territory of East Timor, and by failing to observe the rights of the
people of East Timor to self-determination, territorial integrity and permanent
sovereignty over natural resources.

207. As Portugal itself concedes, the origin of any dispute concerning East
Timor which it may have with any other State is the invasion of East Timor by
Indonesia, after Portugal’s flight from the territory in 1975. Portugal accepts, as
it must, that Australia did not participate, either directly or indirectly, in any
initial illegality which Indonesia may have then committed (¢f Memorial,
para.2.17). Portugal further concedes that the basis of any dispute over East
Timor is the condemnation of the Indonesian intervention by the United Nations
General Assembly, in resolution 3485 (XXX) on 12 December 1975 and by the
Security Council, in resolution 384 on 22 December 1975; the continued
occupation of East Timor by Indonesia; and the reference by the Security
Council, in resolution 384, to Portugal as administering Power of the territory.
(Application, para 10, pp.7-9). What is more, Portugal accepts that it has only
one interest in the territory - that of securing compliance with the principle of
self-determination (Memorial, para 3.08). Accordingly, Portugal does not lay
claim to any continuing legal entitlement or beneficial interest of its own,
relating to the territory. '
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208. Having regard to these matters, the Court can only deal with this dispute
in proceedings to which Indonesia is a party. The Court cannot judge this case
without first deciding the rights and obligations, or status and competence of
Indonesia in East Timor. As Indonesia is not a party to these proceedings, this

case is indistinguishable from the Monetary Gold Case.

209. Portugal calls on the Court to decide if Australia, by entering into the
Timor Gap Treaty of 11 December 1989, has failed to respect Portugal’s
position as administering Power, or the rights of the East Timorese people to
self-determination. Before the Court can undertake this task, it must first decide
which of two States, Portugal or Indonesia, was at the relevant time - the date
the Treaty was concluded - the competent State to deal, by treaty, with the
maritime territory of East Timor. Moreover, it is not enough to say that
Portugal has some legal interest in relation to the territory - such as the interest
to ensure the application of the principle of self-determination to the territory.
It is necessary to decide that Indonesia has no legal interest. But, quite apart
from Indonesia’s own widely recognized claim to sovereignty over the territory,
the international community clearly accepts that Indonesia is necessarily and
essentially involved in the issue of self-determination. See paras.214-219
below, also Part [, Chapter 2, Section L.

210. Before the Court can decide any matter relating to the rights and
obligations of Australia, it would be necessary for it to decide whether Portugal,
rather than Indonesia, has the legal capacity to make a treaty of the kind which
is in issue here. For it is Indonesia, not Australia, which has taken the place of
Portugal as the State claiming competence to make a treaty for East Timor, and
it is Indonesia, not Australia, which has thereby committed (if the substance of
Portugal’s allegations are accepted by the Court) the primary wrong against
Portugal, by failing to respect its position as administering Power. Thus, the
primary question is not whether Australia has, in some way, incurred
international responsibility, but whether or not Indonesia is lawfully present in,
and has sovereignty over, East Timor; or whether Indonesia has infringed the
position of Portugal as administering Power, and denied the right of the people
of East Timor to seilf-determination.

211. If Portugal failed to Sﬁtisfy the Court as to any of these matters, its case
against Australia would necessarily fail. For there is no other basis for Portugal
to argue that the making of the Timor Gap Treaty constituted a breach of
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international law on Australia’s part. Nor could Portugal put forward any other
ground to support its request that the Court enjoin Australia from performing its
obligations under the Treaty.

212. Thus, the primary dispute is between Indonesia and Portugal. It directly
concerns the legal status of the Indonesian administration of East Timor at and
since 11 December 1989, i.e., at the time of and since the making of the Timor
Gap Treaty. The question on which this case inevitably turns is whether
Indonesia’s claim to sovereignty is justified. A decision on Indonesia’s claim to
sovereignty is, therefore, a prerequisite to any finding of Australian
responsibility.

213. Indonesia and some other States have regarded certain acts in East Timor,
as for example the consultation of 1976 (para.54 above), as tantamount to the
exercise of the right to self-determination by the people of East Timor. But the
question here is not whether such acts are to be so regarded. They were acts of
Indonesia on which Indonesia now relies to substantiate its claim with respect to
East Timor. The point is that the Court cannot decide these matters without
Indonesia’s presence or consent, because if it is to rule in favour of Portugal’s
claim, it must, inevitably, decide these issues adversely to Indonesia, and must
do so in a way which will inevitably impinge on the legal right which Indonesia
would otherwise possess to have the Treaty performed.

B. The international community recognizes that Indonesia and Portugal
are the true parties to the dispute

214. The circumstances of the dispute clearly show that the true parties are
Portugal and Indonesia, not Australia. This is, indeed, the understanding of the
international community, as expressed through the United Nations. Thus, in
resolution 36/50 of 24 November 1981, the General Assembly called upon:

“... all interested parties, namely [a savoir] Portugal, as administering
Power, and the representatives of the East Timorese people, as well
as Indonesia, to cooperate fully with the United Nations with a view
to guaranteeing the full exercise of the right to self-determination of
the people of East Timor.”
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215. The resolution exhaustively identified the interested States. Again, by
resolution 37/30 of 23 November 1982, the General Assembly requested the
Secretary-General to initiate consultations for settlement “with ail parties
directly concerned”, referring thereby to Portugal and Indonesia, as well as the
people of East Timor. There was no suggestion then or at any other time on the
part of the United Nations organs that Australia was one of the *“parties directly
concerned”. On the other hand, resolution 37/30 constituted an express
international recognition of Indonesian involvement in the dispute, an
involvement which Portugal has in fact accepted. For Portugal insists that it is
pursuant to this resolution that it has cooperated with the Secretary-General.
See paragraphs 146 to 152 above concerning negotiations between Indonesia
and Portugal. What holds for non-legal ways of settlement holds for an
adjudication, for as the Permanent Court stated, the latter “is simply an
alternative to the direct and friendly settlement of a dispute” (Free Zones of

Upper Savoy and the District of Gex, PCLJ, Series A, No.22, 1929, p.13).

216. Australia is neither “an interested party” nor a party “directly concerned”
in the dispute over East Timor, either in relation to the questions of sovereignty,
or of self-determination. It cannot be held responsible for the outcome of the
dispute: that is a matter for Portugal, Indonesia, the people of East Timor and
the United Nations. Thus, Australia could not challenge either directly or
through an intervention an agreement between Indonesia and Portugal, under
the auspices of the Secretary-General, to the effect that the people of East Timor
had already voluntarily accepted integration into Indonesia.

217. On the other hand, had Indonesia chosen to intervene in these
proceedings, it would, practically speaking, have become the sole respondent.
As the basic issues give rise to a dispute between it and Portugal, Portugal
would scarcely have needed to amend its Application. Although Portugal's
claims purport to be opposable to Australia only, its focus is on Indonesia. To
achieve what Portugal concedes is the purpose of this case - the vindication of
the principle of self-determination (Memorial, para 3.08) - Indonesia is both a
necessary and sufficient party. For the legal and practical responsibility for
complying with that principle rests with Indonesia. Only if Indonesia were a
party could Portugal, assuming that it had a right to bring such proceedings on
its own behalf or on the behalf of the people of East Timor, win effective relief.
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218. Furthermore, as Indonesia is in effective control of East Timor, territory
over which it claims sovereignty, its legal interest in the outcome of the dispute
is actual. It is not merely a possible beneficiary of any act of self-determination
occurring on territory under the control of another State.

219. The conclusion is unavoidable: the Court cannot decide if the principle of
self-determination has been violated, with consequences for third parties, unless
Indonesia is a party to the proceedings. For there to be any basis whatsoever for
Portugal’s claim against Australia, Portugal must prove the unlawfulness of
Indonesia's claim to sovereignty. It follows that Indonesia's legal interests
would not just be affected by a decision in this case, the question of Indonesian
sovereignty would form an essential part of “the very subject-matter” of the
proceedings as did the interest of Albania in the Monetary Gold Case. The
international community itself recognizes that this is now the case.

C. Portugal cannot challenge the effectiveness of the Timor Gap Treaty
without Indonesia’s consent

220. There is a further reason why the principle of consent precludes the Court
from deciding the merits of this case. Portugal apparently concedes (Memorial,
para 3.06) that the Court cannot rule on the validity of a bilateral treaty, without
the consent of both parties to the treaty. The reason is clear: a decision
concerning the entitlements of one party to the treaty will also amount to a
decision as to the entitlements of the other party to the treaty. This has been
explained above (paras.183 to 190). If the Court were to decide the merits of
this case, it would be ruling not only on the entitlements of Australia, but also
on those of Indonesia. A judgment of the Court is not a mere voeu: it has
binding effect. A judgment of the Court that State A cannot lawfully give effect
to a bilateral treaty with State B is a judgment that State B has no right that
State A give effect to the treaty. The relief which Portugal seeks shows that a
ruling in relation to the responsibility of Australia would apply directly and of
its own force to Indonesia.

221. Portugal asserts (Memorial, para. 3.06) that this case does not concern the
validity of the Treaty, but only the legality of Australia’s conduct in relation to
it. According to Portugal, this is the only matter which the Court is asked to
decide. Even if this were true, a finding of wrongdoing by Australia would, in
the circumstances of this case, require a prior finding of wrongdoing on the part




104

of Indonesia. In truth, however, the distinction which Portugal seeks to make
between validity and legality is completely without substance. See paragraphs
7 to 9 above.

222. For if the Court were to decide in favour of Portugal, and Australia did
not fulfil its treaty obligations to Indonesia, Indonesia would no doubt complain
that this involved a breach of the Treaty. Given that complaint, there are two
possibilities. The first possibility is that Indonesia, which is a party to the
Statute of the Court, would be bound to accept that Australia was obliged by the
Court’s order not to give effect to the Treaty. The second possibility is that
Indonesia, which is not a party to the proceedings and which is entitled to rely
on Article 59 of the Statute, would be entitled to ignore the effect of the Court’s
order so far as it impinged on its own treaty rights. If the first alternative is the
correct one, then the Court’s order would effectively bind Indonesia, which it
cannot do. If the second alternative is the correct one, then the Court would be
imposing inconsistent obligations on Australia, and would risk making an order
which was contradictory in its legal effect. Indeed it is not too much to say that
in such a case the Court would in effect be inducing a breach of treaty by
Australia. This too it cannot, or at the very least should not, do._

223. This argument shows, as clearly as anything can, that the Portuguese
claim and submissions logically entail a challenge to the validity of the Timor
Gap Treaty, whether that challenge is based on the proposition that the right of
self-determination gives rise to an obligation grga omnes or a rule of jus cogens.
Essentially, Portugal’s contention is that the Treaty does not deal with the rights
of Indonesia, but with its own rights as administering Power, or the rights of an
entity representing the people of East Timor. A treaty between States A and B
about the rights of State C is void inasmuch as it is legally inoperative to affect
those rights. What is more, if the Court were to accept Portugal’s invitation to
declare that, besides creating an obligation erga omnes, the right of self-
determination gives rise to a rule of jus cogens, or a peremptory norm, and if
the Court were then to find that Australia had contravened that norm in making
the Treaty, the Treaty would be void for that reason as well. This follows from
Article 53 of the Vienna Convention on Treaties. If the treaty were void in this
respect, then how could Portugal say it is not questioning the validity of the
treaty? If it is void, then the rights of third parties are clearly in issue and this

must trigger the Monetary Gold principle.
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D. Australia’s position is consequential on the status of Indonesia in 1989

224. As it has now been seen, Portugal’s claims against Australia concerning
the right to self-determination arise from an assumption that Indonesia denied
that right in the period 1975-6. To succeed in its claim, however, Portugal has
to go further still. It has also to show that Indonesia is infringing that right
today, some 16 years after it first incorporated the territory of East Timor into
Indonesia. Portugal’s claim depends upon showing an existing infringement of
the right to self-determination - at and since the time of the conclusion of the
Treaty. It has also to demonstrate that Indonesia is not today in a position to
exercise lawfully the attributes of a coastal state so as to conclude an agreement
with another State on maritime matters exclusively affecting the territories
under their control.

225. This crucial inter-temporal aspect of the case is completely, indeed
wilfully, ignored in the Portuguese Application and even in its Memorial.
Portugal merely asserts that it: ‘

“has never abandoned and can never abandon its status as the
administering Power of the Territory, and the duties attendant upon that
status. It considers itself still to be the repository of the rights of the
people of East Timor.” (Application, p.9)

See also Memorial, paras.8.13-8.14.

226. It is only by calling into question the status and rights of Indonesia as they
currently exist that Portugal can establish the consequential responsibility of
Australia for its acts in relation to the Timor Gap Treaty. For if Indonesia’s
claims to sovereignty over the Territory and to be the State now lawfully able to
enter into dealings with other States on behalf of East Timor are sound, then
Portugal’s claim must fail. Portugal must show that Indonesia’s assertions
concerning the Territory and its entitlement to make the Treaty were false when
the Treaty was made - i.e., in December 1989,

E. Any Australian responsibility being derived from conclusion of a
bilateral treaty must be shared with the other party to the Treaty

227. If, contrary to Australia’s primary contention, Australia bears any legal
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responsibility to Portugal, resulting from the making of the Timor Gap Treaty,
that responsibility is shared by it equally and conjointly with Indonesia. The
Portuguese Memorial asserts that Portugal’s claim concerns only the individual
responsibility of Australia (Memorial, para 3.05), on the basis that Portugal
challenges only the legality of Australia’s acts, not the validity of the Treaty
itself (Memonal, para 3.06). As previously shown, this purported distinction is
misleading and fails to have regard to the focus of Portugal’s Application. In
fact, Portugal’s claims concern either the individual responsibility of Indonesia
alone, or the joint responsibility of Australia and Indonesia.

228. In making the Timor Gap Treaty, Australia and Indonesia engaged in joint
action directed to a common purpose - the creation of a provisional arrangement
for the exploration and exploitation of petroleum resources in the Timor Gap. If
Portugal’s case is sustainable, this action constituted identical violations by both
States of identical obligations resulting in identical damage. This follows from
the nature of the acts (essentially, the making and performing of the Treaty)
which Portugal alleges to be wrongful. For in negotiating, concluding and
initiating the performance of the Treaty, Australia and Indonesia acted together.
Both States shared responsibility for those acts, and for any international wrong
to which they gave rise. It is immaterial whether this responsibi'lity is described
as “joint” or “concurrent”. For whether “joint” or “concurrent”, the Court
cannot declare Australia's responsibility, without also condemning Indonesia.
The Court cannot, therefore, judge this case in the absence of Indonesia.

229. Even entering into the Treaty involved the joint act of Australia and
Indonesia. By this act, the two States gave and accepted rights and obligations.
Moreover, as has already been mentioned, by establishing the Zone of
Cooperation under the joint control of both States (Article 2), Indonesia and
Australia created a regime which requires reciprocity of obligation and
mutuality of performance. The successful operation of the regime depends
entirely on the co-operative participation of both States.
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230. Furthermore, if, as Portugal requests (Application, paras 26 & 34(4)),
Australia were found liable to make reparation for egal, moral or material
damage to Portugal, or to the people of East Timor, then Indonesia would also
be liable. For if the making of the Treaty constituted a wrong resulting in
liability for reparations, Australia and Indonesia would be jointly liable as co-
principals.

231. Although not a party to these proceedings, Indonesia shares with Australia
any responsibility for the Timor Gap Treaty. On Portugal's statement of its
case, this forms the very subject matter of the proceedings. Hence, there is yet
another ground for finding that the Court cannot decide this case: for it cannot
decide the liability of Australia without also deciding the liability of Indonesia.

Section IV: Summation

232. The preceding sections of this Chapter have shown that, however the
Portuguese claims are characterised, they inevitably require the Court to
adjudicate on the legal responsibility of a third State without its consent. The
principle of the Monetary Gold case applies. This is so whether the claims of
Portugal against Australia are regarded as involving a challenge to the validity
of a bilateral treaty or as dependent on establishing a claim against Australia
that is consequential on a breach of obligation by a third State. Section I
indicated the theoretical possibilities in this regard. Section II discussed
applications of the Monetary Gold principle. Section III applied the law to the
facts of this case. Those facts show that the central and essential elements in
this case as formulated by Portugal require the Court to determine as a
necessary precondition to determining the responsibility of Australia the “legal
interests” of Indonesia. Those interests, and not those of Australia, form the
very subject-matter of the decision in this case.
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CHAPTER 2

PORTUGAL HAS NO RIGHT TO
AN ADJUDICATION OF ITS CLAIM

233. Portugal claims that Australia has, by its conduct, breached obligations owed
to it, in its capacity as administering Power, and to the people of East Timor. In
substance, it alleges that Australia owed obligations:

- to respect its power and duties as the administering Power;

- to observe the right of the people of East Timor to self-determination and the
related rights (including the right to territorial integrity and unity and to
permanent sovereignty over its natural wealth and resources);

- to observe Article 25 of the United Nations Charter and Security Council
resolutions 384 and 389; and

- to negotiate with the competent State in matters of common interest and

therefore to negotiate with Portugal on maritime areas of direct concern to
East Timor.

See Application, paragraphs 2, 3, 27, 30 and 31.

234. By these breaches, Australia has, Portugal asserts, occasioned it and the people
of East Timor “particularly serious legal and moral damage” (Application,
paragraph 26; Memorial, paragraph 9.03). Portugal contends that Australia will

cause material damage should it proceed to the exploitation of petroleum in the
Timor Gap.

235. To establish its right to bring this claim, Portugai would need to demonstrate
that it has a “sufficient legal interest” in the claim. Simply to identify itself as the
“administering Power” - so recognised by the General Assembly - is not enough.
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On closer analysis, to establish its right to bring the claim, Portugal would need to

establish the following:

(a) that Portugal’s own rights are in issue, and that Australia’s conduct has

contravened those rights;

or

(b) that Portugal’s rights are so closely identified with those of the people of East
Timor that Portugal derives its right to bring these proceedings from that very

identification;

and

(c) that judgment in Portugal’s favour will benefit Portugal in a legally relevant

way, by directly promoting and protecting the rights of Portugal;

and

(d) that Portugal is in a position to fulfil any judgment, and to respond to any
counter-claims and demands that arise from or may be consequential on the

Court’s judgment.

236. As this chapter shows, Portugal cannot satisfy these requirements. Its
own rights are not in issue. Even if Portugal claims that its rights are so
identified with those of the people of East Timor that it is entitled to bring this
claim, such identification is not accepted by the people of East Timor
themselves and the United Nations has noticeably failed to authorize or require
Portugal to represent the people of East Timor before the Court in proceedings
such as these. Indeed, the United Nations has failed to take other more direct
action that could have been available to it, for example, by requesting from the
Court an advisory opinion on the legal status of East Timor. In apparent
acknowledgement of these difficulties, Portugal also seeks to support its claim
that it is entitled to act on the basis that it is performing a “service public
international”. Section III shows that there is no basis in law for this
contention.
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Section 1: Portugal cannot justify its claim to act on the basis that its
own rights are in issue

237. With its departure from East Timor in 1975, Portugal brought to an end any
capacity it had to act as a coastal State in relation to the territory. Since then,
Portugal has not been in a position to fulfil the obligations, or enjoy the rights of a
coastal State in relation to East Timor. Even if Portugal’s conduct in 1975 did not in
law constitute abandonment, its adoption of a new constitution in 1976 which no
longer included East Timor as a territory under Portuguese sovereignty or
administration, constituted clear relinquishment of any territorial claim to East
Timor (para.44 above). Hence, Portugal cannot justify its claim to act on the basis
that its rights as a coastal State are in issue.

238. Nor can Portugal rely on any alleged interest as administering Power in
relation to East Timor. Its departure from the territory and the subsequent
Indonesian occupation demonstrated the extent to which Portugal failed to fulfil its
responsibilities as administering Power. Since then, it has not been able to make any
effective arrangements for East Timor.

239. The proposition that, because Portugal failed to discharge its
responsibilities as administering Power, it cannot now call on the Court to judge
its claim is in keeping with the remarks of the Court in the Namibia Advisory
Opinion. Speaking of a mandate situation, but in words which apply equally to
the relationship of an administering Power to a non-self-governing territory, the
Court wrote:
“One of the fundamental principles governing the international
relationship thus established is that a party which disowns or does not
fulfil its obligations cannot be recognized as retaining the rights which it
claims to derive from the relationship.” (ICJ Reports 1971, p.46)

240. Having lost control over East Timor, having failed to discharge its
responsibilities there and having formally relinquished all sovereign powers
over the Territory, Portugal cannot now assert an entitlement to have this claim
decided by the Court. The circumstances of the case are very different from
those in the US Nationals In Morocco Case (ICJ Reports 1952, p.176) in which
this Court recognized the right of the colonial power still in control to bring a
claim in respect of the colonial territory. The basic difference is that in that
case the colonial power could carry out the judgment of the Court effectively.
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Portugal could not implement judgment in its favour in the present case.
Effectiveness must, as in other areas of the law, remain the dominant principle
if the Court is to avoid creating an impossible conflict between law and fact.

24]. Finally, no right which Portugal claims to represent the people and
territory of East Timor before the relevant organs of the United Nations could
have been contravened by Australia. For nothing that Australia has done
prevents such representation, and nothing in a judgment of the Court favourable
to Portugal would affect Portugal’s status as administering Power. In any
event, as paragraphs 243 - 257 below show, Portugal does not have even such a
limited right of representation.

Section II:  Portugal’s rights are not identified with those of the people of

East Timor

A. The people of East Timor have rejected Portugal as administering
Power

242. Portugal can point to no basis on which its position can be identified with that
of the people of East Timor. Its alleged sovereignty has not been accepted by the
East Timorese people. Indeed, it was very shortly after Portugal’s withdrawal that
Portuguese sovereignty was repudiated by political groups in East Timor. At the
end of November 1975, in the vacuum created by the withdrawal, FRETILIN
proclaimed the independence of the “Democratic Republic of East Timor” and
declared itself the Government. In response, the other political parties also declared
the independence of the territory, and declared themselves the “Provisional
Government of East Timor”, as a step on the way to integration with Indonesia
(paras.38 and 43 above). Even following military intervention by Indonesia in
December 1975, neither side of the political division in the territory acknowledged
any role for Portugal. Mr Horta (FRETILIN) said in the debate in the Security
Council on 12 April 1976, that his organisation:

“reject[s] any suggestion of East Timor’s being a colony. Further,
any suggestion by the United Nations that Portugal was still “the
administering Power” is a blatant contradiction of all United Nations
principles... The Central Committee of FRETILIN no longer
recognize Portuguese sovereignty over East Timor but is willing to
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establish bilateral dialogue as between Government and Government,
State and State.” (S/P. 1908, p.21)

On this point, the attitude of the “Provisional Government of East Timor” was
similar. Referring to the fact that the Portuguese administration had been
withdrawn from East Timor, its spokesman pointed out in the same debate that
as far as the Provisional Government was concerned:

“the question of Timor has already been solved by the East Timorese
themselves. There was no Portuguese Administering Authority any
more in Dili or in Atauro. It has deliberately abandoned the
Territory.” (S/PV. 1908, p.81)

B. The international community has not accorded Portugal the
right to represent the people of East Timor

i. The United Nations

243. In instituting these proceedings, Portugal exceeds whatever limited
authority the United Nations has given it with respect to East Timor. The
United Nations has referred to Portugal as administering Power for limited
purposes only, and has not thereby accorded it the right to represent itself or the
people of East Timor in proceedings in this Court .

244, As early as 1973, the General Assembly had withdrawn any general right
of Portugal to represent its various overseas territories in the United Nations,
(See resolution 3181 (XXVII) of 17 December 1973 and resolution 3113
(XXVIID) of 12 December 1973.) There was no attempt to resile from that
decision prior to December 1975 when the issue of East Timor was raised
before the Security Council and the General Assembly. This is consistent with
the fact that the Security Council, in resolution 384 (1975) of 22 December
1975, referred to Portugal’s position in the past tense (“Regretting that the
Government of Portugal did not discharge fully its responsibilities as
administering Power in the Territory ...”).
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245. In the operative part of resolution 384, the Security Council defined
Portugal's role as administering Power within the narrowest compass. It was "to
co-operate fully with the United Nations so as to enable the people of East
Timor to exercise freely their right of self-determination”. As the resolution
recognized, the key role in finding a solution was to be played by the United
Nations.

246. In the General Assembly as well, the authority of the administering Power
was similarly narrowly prescribed. In resolution 3485 (XXX) of 12 December
1975 the General Assembly stated that it:

“Calls upon the administering Power to continue to make every
effort to find a solution by peaceful means through talks between the
Government of Portugal and the political parties representing the
people of Portuguese Timor.”

In addition, the Assembly, in the same resolution:

“Requests the Government of Portugal to continue its co-operation
with the Special Committee on the Situation with regard to the
Implementation of the Declaration on the Granting of Independence
to Colonial Countries and Peoples.”

247. Indeed so little importance was attached to the description of Portugal as
administering Power that the Security Council failed to use it at all in resolution
389 (1976). Similarly, in none of resolutions 31/53 of 1 December 1976, 32/34
of 28 November 1977, or 33/39 of 13 December 1978 did the General
Assembly refer to Portugal as the administering Power.

248. References to Portugal as the administering Power in later resolutions
adopted by the General Assembly do not indicate that the Assembly then
intended to confer any additional authority on Portugal to represent, or act on
behalf of, the people of East Timor, either in the settlement processes, or
elsewhere. The only substantive part of any of these resolutions which requires
or authorises action specifically by Portugal appears in resolution 36/50 of
24 November 1981. Operative paragraph 3:
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“Calls upon all interested parties, namely Portugal, as the
administering Power, and the representatives of the East Timorese
people, as well as Indonesia, to co-operate fully with the United
Nations with a view to guaranteeing the full exercise of the right to
self-determination by the people of East Timor.”

249. The role identified for Portugal in this resolution was simply to “co-
operate fully with the United Nations”, specifically the Special Committee on
Decolonization. Portugal was not in any way invited by the General Assembly
to act on behalf of the people of East Timor. The representatives of the East
Timorese people were named as a distinct party. The resolutions recognized
too that the United Nations had assumed the chief responsibility for, and the
predominant role in, the settlement processes. The resolutions contained no
direction that Portugal should unilaterally take all possible action, whether by
instituting proceedings in this Court against a third State not directly concerned
in the matter, or otherwise. Indeed, such a direction would have been contrary
to the decision, expressed in this and other resolutions, that the United Nations
assume the responsibility for finding a settlement to the dispute by consultation
and negotiation between the parties directly concerned. Neither at that time nor
since has the United Nations placed Portugal in the position where it is entitled
to an adjudication of the claims it brings against Australia in this case. What is
more, the General Assembly has not reaffirmed any role for Portugal since
1982,

250. One can contrast the absence of any authorisation for Portugal to bring the
present proceedings with the specific authorisations granted to the United
Kingdom as an absent administering Power to take certain action in relation to
Southern Rhodesia. Examples of such specific authorizations include the
following:

- Resolution 217 (1965) of 20 November 1965 in which the Security
Council expressed its deep concern:

“with the situation in Southern Rhodesia, considering that the
illegal authorities in Southern Rhodesia have proclaimed
independence and that the Government of the United Kingdom
of Great Britain and Northern Ireland, as the administering
Power, looks upon this as an act of rebellion and called upon
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the Government of the United Kingdom to quell this rebellion
of the racist minority.”

- Resolution 221 (1966) of 9 April 1966 in which, following news that oil
was being pumped to Rhodesia through the Portuguese port of Beira, the
Council called upon

“the Government of the United Kingdom of Great Britain and
Northern Ireland to prevent, by the use of force if necessary,
the arrival at Beira of vessels reasonably believed to be
carrying oil destined for Southern Rhodesia, and empowers the
United Kingdom to arrest and detain the tanker known as the
Joanna V upon her departure from Beira in the event her oil
cargo is discharged there.”

- Resolution 328 (1973) of 10 March 1973 in which the Security Council
referred to the United Kingdom in the following terms:

“Bearing in mind that the Government of the United Kingdom of
Great Britain and Northern Ireland, as the administering Power, has
the primary responsibility for putting an end to the illegal racist
minority regime and for transferring effective power to the people of
Zimbabwe on the basis of the principle of majority rule:

(@) Urges the United Kingdom of Great Britain and Northern
Ireland to convene as soon as possible a national constitutional
conference where genuine representatives of the people of Zimbabwe
would be able to work out a settlement relating to the future of the
territory; e

(b) Calis upon the Government of the United Kingdom to take all
effective measures to bring about the conditions necessary to enable
the people of Zimbabwe to exercise freely and fully their right to
self-determination and independence.”

251. The contrast between this case and the case of Rhodesia, particularly the
difference between the actions of the Security Council in relation to each
matter, supports the conclusion that whilst the appropriate organs of the United
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Nations may continue to refer to a State as administering Power, though it no
longer has control over the territory in question, its rights in that capacity
entirely depend on the authority specifically conferred on it by the United
Nations. The scope of the authority granted to the United Kingdom in relation
to Rhodesia was much more extensive than the very limited authority given to
Portugal in relation to East Timor. Portugal along with the other directly
concerned parties was only called upon to “co-operate” with the United Nations
in the consultation and negotiation processes.

252. Yet Portugal ignores this need for United Nations involvement and asserts
that it is incumbent on it as the administering Power to set up “moyens
juridiques adéquats, éventuellement avec la coopération et sous la supervision
des Nations Unies" (Memorial, para.8.03). But this is a mistaken view and the
situation is exactly the reverse. An administering Power with the record of
Portugal could not be left to decide on its own the terms of an eventual
consultation as to the wishes of the people of East Timor. The United Nations
resolutions do not contemplate that Portugal would assume the role now
claimed by it in relation to the right of self-determination. Rather, they
envisage Portugal acting at all times in co-operation with the United Nations -
not taking its own extraneous initiatives,

2, State practice

253. In the absence of United Nations authorization to bring these proceedings,
Portugal’s capacity as an administering Power to act on behalf of the people of
East Timor cannot be established by acts of recognition, cognition and
acquiescence. It is clear that the evidence available fails to satisfy the necessary
standard of proof.

254. The voting patterns in the General Assembly have shown mounting
ambivalence on the part of the international community towards even the
limited role envisaged for Portugal in the settlement process (Part I, Chapter 2).
Indeed, an increasing number of States have disregarded Portugal’s claims in
relation to East Timor, and have given express or implicit recognition to the
incorporation of East Timor into Indonesia (Part I, Chapter 2, Section III).
Even the large number of unexplained votes or abstentions which have not
supported the General Assembly’s resolutions on East Timor must, to an extent,
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be regarded as derogating from Portugal’s claimed status. In such
circumstances, Portugal simply has no internationally recognized status to bring
these proceedings.

255. Nor, in Australia’s view, has Portugal taken the action necessary to assert
this status. It goes without saying that legal rights denied by other States can
only be preserved by adequate and persistent protests by the State whose rights
are being denied (Anglo-Norwegian Fisheries Case, ICJ Reports 1951, p.116 at
p.138). With regard to States other than Australia, there is no record of any
formal protests by Portugal at the express or implied recognition of Indonesia’s
annexation of East Timor.

256. Even with regard to Australia, Portugal’s position has been equivocal.
Australia recognized de facto Indonesia’s incorporation of East Timor in
January 1978. Towards the end of that year, Australia announced that the
opening of the Timor Gap negotiations, scheduled for March 1979, would
constitute de jure recognition of Indonesia’s position. At those stages all that
Portugal did was to express “surprise” at Australia’s actions (para.370 below),
despite the fact that Australia’s actions were in conflict with and in complete
contradiction to the position Portugal asserts in these proceedings. It was 1985
before any formal Portuguese protest to Australia was made.

257. In order to excuse or justify its apparent silence over the period 1978-
1985, Portugal has relied upon the most extraordinary proposition that
“la protestation [Portuguese] était déja implicite dans l'attitude constante du
Portugal” (Memorial, paragraph 2.13). Australia contends that this assertion is
wrong in law and in fact. Faced with the substantial derogations that were
occurring from the position now maintained by Portugal, it could only protect
its position by unequivocal protest and statements of its views: there were
none. As to the factual reasons for this neglect, they do not lie in any
Portuguese belief that the low key role it was playing in the United Nations was
sufficient of itself to preserve the position Portugal now maintains. Rather the
explanation for its earlier failure lies in the long-established Portuguese policy
. of total neglect of East Timor and its people which led the General Assembly
from 1973 onwards to deny any significant role for Portugal in relation to the
territory. The sudden reawakening of interest in East Timor within Portugal in
1985 with the protest to Australia is hardly adequate to establish Portugal’s
status as claimant in this case.
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Section III: Portugal cannot justify its claim to bring this case on the
basis that it is performing a “service public international”

258. Portugal also asserts that it has a right to act on behalf of the people of
East Timor by reason of what it calls its right to perform a “ service public
international”. Australia denies that such a right exists.

259. There is no principle of general international law which gives Portugal the
right to bring this case. To have a right to bring a claim to the Court for
decision, a State must be able to show that it has a legal interest in the subject
matter. The absence of just such an interest led to the failure of Belgium’s
claim in the Barcelona Traction Case (ICJ Reports 1970, pp.50-1) as well as to
the failure of the applications brought by Ethiopia and Liberia in the South
West Africa Cases (ICJ Reports 1966, p.51). Even judges who dissented in the
South West Africa Cases accepted that it was necessary for the applicants to
show a right to bring the application in the first place. See, e.g., ICJ Reports
1966, pp.387-8 (Judge Jessup); p.443 (Judge Padilla Nervo); p.478 (Judge
Forster). For a recent review of the general subject of legal interest, see
M’Baye, “L’intérét pour agir devant la cour internationale de justice” 209
Hague Recueil (1988, II), pp.227-341.

260. There is no principle of general international law which would support
Portugal’s contention that, in bringing this case, it is performing a “service
public international” (Application, paras.1, 14, Memorial, paras.5.42, 5.46). The
United Nations has not granted Portugal any authority to act on behalf of East
Timor, much less the international community. See paragraphs 243 - 257
above; cf. Nuclear Tests Case (ICJ Reports 1974, p.390), dissenting opinion of
Judge de Castro.

261. Portugal cannot bring these proceedings as a kind of actio popularis,
whether pursuant to a “service public international” or otherwise, unless it can
show that an entitlement to do so arises from the erga omnes character of the
obligations which it asserts. Portugal points to no other basis on which it could
rely. The Court has rejected the contention that, in accepting the Court’s
jurisdiction under Article 36(2) of the Court’s Statute, a State acquires the legal
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right to bring a claim on any subject of its choosing against any other State
which has also accepted the Court’s jurisdiction (South West Africa case ICJ
Reports 1966, p.42).

262. Even where a broad view of matters of this kind has been admitted, it has
been said that “[t]here is no generally established “actio popularis” in
international law” (South West Africa ICJ Reports 1966, pp.387-8 (Judge
Jessup)). Even if it be assumed that the right of self-determination gives rise to
obligations erga omnes, Australia contends that Portugal cannot establish a right
to bring proceedings in the nature of an actio popularis. The Court’s
observations in the Barcelona Traction Case (ICJ Reports 1970, p.32) are not to
the contrary. What the Court there said was that “an essential distinction should
be drawn between the obligations of a State towards the international
community as a whole [obligations erga omnes], and those arising vis-a-vis
another State in the field of diplomatic protection”. In that case, the Court was
concerned only with obligations in the latter category. It did, however, make
the comment that in relation to obligations in the first category, being
obligations erga omnes, “[slome of the corresponding rights of protection have
entered into the body of general international law ...; others are conferred by
international instruments of a universal or quasi-universal character” (emphasis
added). The Court did not say that every obligation erga omnes would support
proceedings in the nature of an actio popularis. The matters to which reference
was specifically made are essentially different from the right to self-
determination which Portugal seeks to vindicate.

263. The right to self-determination gives rise to consequential obligations for
third States only where there has been a collective decision by the international
community to that effect. To allow States to proceed - assuming a locus standi -
in the absence of a collective decision would lead to action of a highly
subjective character, and such action might not always take the form of
initiating proceedings before the International Court. Thus, the result would be
practically chaotic and self-serving. There has been no collective decision
which could have given rise to an obligation of the kind which Portugal alleges
in this case. See Part III, Chapter 1, Sections II - IV. Portugal cannot,
therefore, rely on any obligation arising from the right to self-determination to
bring these particular proceedings.
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264. It is true that in their dissenting opinions in the South West Africa Cases,
Judges Jessup and Tanaka adopted a wider view than did the Court of the right
of a State to bring a matter before it. Both judges relied on the special nature of
particular treaties to provide a State’s entitlement to bring a matter to the Court.
(See ICJ Reports 1962, pp.425ff.(separate opinion, Judge Jessup); ICJ Reports
1966, p.386 (dissenting opinion, Judge Jessup); ICJ Reports 1966, p.252
(dissenting opinion, Judge Tanaka.)). But there is no treaty conferring such a
right in the present case.

265. As already shown (paras.200-203), Australia has not breached any
obligation erga omnes. Such a breach, if any, was committed by Indonesia.
There simply was no relevant legal constraint preventing Australia from dealing
with Indonesia in relation to East Timor, by entering into the Timor Gap Treaty.
See further Part III, Chapter 2.

Section IV: Judgment for Portugal would benefit neither Portugal nor
the people of East Timor, and Portugal could not implement
any such judgment by fulfilling the responsibilities that would
arise therefrom

266. Judgment in Portugal’s favour would not benefit Portugal in any legally
relevant way. The judgment which Portugal seeks is in fact designed by
Portugal to disadvantage Indonesia. These matters are discussed in detail in the
following two Chapters, especially paragraphs 271-278, 309-314. It would
confer no benefit directly on Portugal (nor the people of East Timor).
Portugal’s status as administering Power within the United Nations would
remain wholly unaffected.

267. Further, since Portugal is not in possession or control of East Timor, and
has no authority over the maritime areas offshore, it simply cannot fulfil any
judgment, or respond to any counter-claims or other demands which may be
made in consequence of the Court’s judgment. It is explicit in Portugal’s case -
in the very terms of its Application - that Australia would have to negotiate a
new treaty with Portugal, as coastal State. But if Australia called on Portugal to
fulfil its duty, as a coastal State, to negotiate in good faith a maritime boundary
treaty, Portugal could not respond. For it would be totally incapable of carrying
out the obligations of a coastal State which would flow from such a treaty. In
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particular, it could not guarantee to Australia any of the rights which such a
treaty might accord, including lack of interference in areas which, pursuant to
the treaty, were attributed to Australia as a matter of international law. These
matters too are discussed in more detail in the next Chapter.

268. The purpose of Portugal’s Application is clear: Portugal brings these
proceedings against Australia to provide a basis for the adjudication of its
dispute with Indonesia which has not submitted to the Court’s jurisdiction.
Australia is merely a surrogate. Portugal apparently seeks to deprive Indonesia
of the benefits of its annexation of East Timor, by bringing to an end the
arrangement which it has made with Australia. It does so not because there is
anything wrong with the terms of the Treaty as such, but because the Treaty
applies to an area which Indonesia claims by reason of its control over East
Timor. The assumption is that a judgment in favour of Portugal would
indirectly deprive Indonesia of the fruits of its alleged wrongdoing. But the
actual effect of a judgment adverse to Australia in the present case is likely to
be the reverse. The respondent State, which Portugal concedes had no
involvement or complicity in the annexation of East Timor, would be legally
disabled from giving effect to the Treaty, in respect of an area of continental
shelf it has consistently claimed as its own. By contrast Indonesia would not be
bound by any such judgment and would presumably be free to reassert its view
that it has exclusive rights to the greater part of the area. Quite apart from the
potential discord this could create, the only possible beneficiary of such a
situation would be Indonesia. And there is no reason to suppose that the
benefits of this situation would flow, equitably or at all, to the people of East
Timor. Hence, even if Portugal could establish a sufficient legal interest, which
Australia denies, it still could not establish a right to an adjudication of its
claim.




122

CHAPTER 3

JUDGMENT FOR PORTUGAL CANNOT
FULFIL ANY LEGITIMATE OBJECT

269. It is well established that there are inherent limitations on the judicial
function. These limitations have been recognized and accepted by both this
Court and the Permanent Court of International Justice in a number of different
contexts. (See e.g., Free Zones of Upper Savoy and the District of Gex, PCIJ,
Series A/B, No. 46, 1932, p.161; Status of Eastern Carelia, PCIJ, Series B,
No.5, 1923, p.29; Nuclear Tests Case, ICJ Reports 1974, p.271; Northern
Cameroons Case, ICJ Reports 1963, p.30.) The Court has accepted that it, not
the parties before it, is “the guardian of its judicial integrity” and that even if a
party invites it to do otherwise, the Court has a duty to confine itself to its
judicial purpose (Northern Cameroons Case, ICJ Reports 1963, p.29, Western
Sahara Case, ICJ Reports 1975, p.21).

270. Portugal, by its Application, invites the Court to travel well beyond the
Court’s proper role and to deliver a judgment which cannot serve any legitimate
object. Thus, even if the Court is satisfied that it has jurisdiction over the case,
and that it would be otherwise admissible there are the strongest reasons of
judicial propriety why the Court should not decide it.

Section I: ent for Portugal would have no legitim

A. Judgment for Portugal would not promote the interests allegedly
requiring protection

271. It is essential for the proper discharge of the Court’s judiciai function that
the judgments which it gives serve real objects and are capable of practical legal
effect. It is not a part of the judicial function to give decisions which are
“devoid of object or purpose”. (¢f Western Sahara Case, ICJ Reports 1975, at
p.37 and Northern Cameroons Case, ICJ Reports 1963, at p.38.) The Court
would exceed its judicial function if it were to decide this case, as its decision
could not bring about a resolution of the underlying dispute around which the
case centres. The Court has in the past indicated that it would decline “to allow
the continuance of proceedings which it knows are bound to be fruitless”
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(Nuclear Tests Case, ICJ Reports 1974, p.271).

272. It was for just such a reason that the Court declined to give judgment in
the Northern Cameroons Case, (ICJ Reports 1963, p.15). The Republic of
Cameroon had made application to the Court for a declaration that the United
Kingdom had breached obligations owed by it as trustee under the Northern
Cameroons Trusteeship Agreement. The Agreement had previously been
terminated by resolution of the United Nations General Assembly, following a
plebiscite in which the people of Northern Cameroon had voted to join the
Republic of Nigeria rather than the Applicant Republic. The Republic of
Cameroon did not, however, ask the Court to review the decision of the General
Assembly; it did not challenge the validity of the plebiscite; and it did not ask
the Court to find any causal connection between the alleged wrongdoing of the
United Kingdom and the outcome of the plebiscite. As a result, the Court found
that it was “relegated to an issue remote from reality”. It said:

“If the Court were to proceed and were to hold that the Applicant's
contentions were all sound on the merits, it would still be impossible
for the Court to render a judgment capable of effective application. ...
The United Kingdom would have no right or authority to take any
action with a view to satisfying the underlying desires of the
Republic of Cameroon.” (ICJ Reports 1963, p.33)

As the United Kingdom would not have been able to give any practical effect to
a judgment in the Applicant's favour, the Court declined to decide the case.

273. The right to self-determination would not in fact be vindicated by a
judgment in Portugal's favour. Portugal asks the Court to make certain
declarations, to the effect. that, by entering into the Timor Gap Treaty, Australia
breached its obligations to respect Portugal’s status as administering Power and
the right of the people of East Timor to self-determination (Application, paras.
34(1)-(3)). Yet even if made, such declarations would be devoid of practical
effect: they would neither bind Indonesia, nor improve the position of the
people of East Timor. These considerations also apply to the claim based on
the principle of permanent sovereignty over natural resources, The underlying
issue cannot be resolved; no judgment in Portugal’s favour could settle that
issue, let alone enable Portugal to enhance any principle of permanent
sovereignty by denying the effectiveness of the Timor Gap Treaty. It is true
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that Portugal also seeks reparation, although it alleges no material damage
(Application, para. 34(4)). But even if an order for reparation were made, it
would not in any way remedy the wrong which such an order would assume.
Nor, given its lack of control of the territory, could Portugal ensure that any
reparation was applied to the benefit of the people of East Timor. Even an
order enjoining Australia from performing its obligations under the Treaty
would not avail the people of East Timor (c¢f Application, para.34(5)). On the
contrary, by bringing the Timor Gap Treaty to an end, such an order might
enhance the position of the alleged wrongdoer (Indonesia), even perhaps to the
detriment of the people of East Timor. (See paras.309-314 below.)

274. Examination of the declarations which Portugal seeks shows that they
would be without practical object and would tend to promote, rather than
diminish, international disagreement. “While judicial settlement may provide a
path to international harmony in circumstances of conflict, it is none the less
true that the needless continuance of litigation is an obstacle to such harmony”

(Nuclear Tests Case, ICJ Reports 1974, p.271).

275. The claims made by Portugal against Australia assume that the underlying
issue - the right to self-determination of the East Timorese people - could be
resolved by the settlement of differences between Portugal and Australia,
whether by negotiation or adjudication. This assumption is clearly false. The
resolution of the fundamental issue can be effected only by the participation of
all parties concerned - the representatives of East Timor, Indonesia, and
Portugal, acting with the United Nations. This is also the understanding of the
internationai community, as shown in United Nations General Assembly
resolutions 36/50 of 24 November 1981 and 37/30 of 23 November 1982. See
also paras.288-297 below.

276. The implications for the present case are clear. Australia could not, in any
practical sense, satisfy the objectives which Portugal says are fundamental to its
case. Portugal affirms that its sole interest in these proceedings is to defend the
right of the people of East Timor to self-determination (Memorial, para 3.08).
But even with a judgment in its favour, Portugal could not achieve its desired
end. This could be done only if Indonesia were a party to the proceedings. As
the State in effective control of the territory, Indonesia bears the practical
responsibility for the well-being of the people of East Timor.
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277. Because Indonesia is absent from the proceedings, no judgment in
Portugal's favour would be capable of effective legal application. In the
absence of Indonesia, the Court simply cannot give any judgment against
Australia which would settle or help to settle the issue of self-determination; nor
can it, consistently with the principle of consent, annul the Timor Gap Treaty.
For this reason alone, it would be contrary to judicial propriety for the Court to
decide this case.

278. Unless Portugal can show that a judgment in its favour would be capable
of effective legal operation and, for the reasons given, it cannot do so, the Court
cannot, consistently with its judicial function, decide the case. As Judge

Fitzmaurice said in the Northern Cameroons Case:

“Evidently a judgment of the Court, even if not capable of effective
legal application, could have other uses. It could afford a moral
satisfaction. It could act as an assurance to the public opinion of one
or other of the parties that something had been done or at least
attempted. There might also be political uses to which it could be
put. Are these objects of a kind which a judgment of the Court ought
to serve? The answer must, I think, be in the negative, if they are the
only objects which would be served - that is, if the judgment neither
would or could have any effective sphere of legal application.” (ICJ
Reports 1963, p.107)

This observation has application to this case.

B. The Court cannot require Australia to breach valid treaty obligations
owed to a third State

279. Although judgment in Portugal’s favour would not vindicate the rights of
the people of East Timor, it would adversely affect Australia’s own position,
particularly in relation to Indonesia. First, judgment in Portugal’s favour would
expose Australia to inconsistent, though binding, obligations. Secondly, it
would deprive Australia of the ability to protect its sovereign rights in the
Timor Gap (paras.283-286 below). As to the first matter, Portugal seeks to
prevent Australia from meeting its obligations to Indonesia under the Timor
Gap Treaty, by asking the Court to bar Australia from carrying out exploration
and exploitation activities in the Timor Gap (Application, para 34(5)). If the
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Court were to enjoin Australia, as Portugal requests, Australia would be
prevented from undertaking the very activities which its obligations under the
joint venture arrangement created by the Treaty require. Yet, according to
Portugal, the validity of the Treaty is not challenged. If the Treaty is valid, the
Court cannot by order terminate or annul it. Even with judgment in Portugal’s
favour, the Treaty would continue to bind Australia. Thus, to comply with an
order enjoining exploration and exploitation, Australia would be compelled to
breach the obligations which it owes to Indonesia under the Treaty.

280. The Court cannot provide a solution to this dilemma. It is prevented by
Article 59 of the Statute from making any consequential order against Indonesia
as a non-party. It is true that Australia could seek Indonesia's agreement to
terminate the Treaty, but this possibility only emphasises that Australia alone
could not give effect to a judgment in Portugal's favour, without breaching its
treaty obligations to Indonesia.

281. A similar situation also arose in the Case of Free Zones of Upper Savoy
and the District of Gex. There the Permanent Court declined to give judgment

on tariff exemptions, because no judgment on the matter could have taken effect
without the subsequent approval of the parties before the Court. The Court
said:

“After mature consideration, the Court maintains its opinion that it
would be incompatible with the Statute, and with its position as a
Court of Justice to give a judgment which would be dependent for its
validity on the subsequent approval of the Parties.” (PCIJ, Series
A/B, No.46, 1932, p.161)

282. In the present case, the full force and effect of any judgment against
Australia would depend on the subsequent approval of Indonesia, which is not a
party to the proceedings. The Court should, as a matter of judicial propriety,
decline to decide this case on the ground that if Australia were to comply with a
judgment against it, it would be compelled to breach binding obligations to
Indonesia, unless it could obtain Indonesia’s agreement to release Australia
from them.
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C. Judgment for Portugal would deny Australia’s ability to protect its
long-asserted sovereign rights

283. Further, if Portugal’s application and requests were granted, Australia
would be deprived of the ability to protect and enjoy its sovereign rights over
maritime areas of the Timor Gap. (See Part III, Chapter 3, Section I for an
outline of those rights.) It is self-evident that, as a practical matter, to protect
and enjoy its rights in the Timor Gap, Australia must have the agreement of the
State which in fact controls the northern area of the Gap adjacent to Australian
maritime territory. Since its withdrawal from East Timor in 1975, Portugal has
not had such control and has not been in a position to negotiate an effective
arrangement with Australia. Certainly, Portugal would not have been in a
position to perform any agreement which it might have made with respect to the
resources of the Timor Gap. There is no reason to believe that Portugal’s
position will alter in the foreseeable future. To continue to regard it as a State
having any effective control in the area is to ignore reality.

284. In this regard, the artificiality of Portugal’s case against Australia is
manifest. If Portugal’s claim were granted, Australia would be prevented from
making any agreement on the matter with the State which is in fact in control of
the neighbouring maritime area. Australia would lose its ability effectively to
protect and utilise its own rights and resources in its own territory, as it would
be pointless for Australia instead, as Portugal seems to require, to enter into a
similar Timor Gap Treaty with that State.

285. Prior to December 1989 when the Treaty was made, the United Nations
had done nothing through its political organs to preclude any State from
entering into an agreement with Indonesia with respect to East Timor. Since
then, it has taken no steps to censure the action of States in entering into, and
implementing, arrangements with Indonesia involving that territory. There was
no indication in 1989, then or in the foreseeable future, that the international
community would act so as to alter the practical reality of the East Timorese
sttuation.

286. At the time the Treaty was made, Australia believed it was necessary to
protect and make arrangements to utilise its rights and resources in the Timor
Gap. Having regard to the conduct of the international community, Australia
had every reason to believe it was entitled to do so. The Court has traditionally
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refused to rule on the “subjective appreciation” of an organ of a State, even
though the dispute had its origins in that organ’s beliefs (Asylum Case
(Colombia v Peru), ICJ Reports 1950, p.287). Given the absence of any
relevant decision by the United Nations, it would be contrary to judicial
propriety for the Court to rule on the question whether the Australian
Government was justified in its assessment. In these circumstances too, it
would also be contrary to judicial propriety to entertain a claim which seeks to
deprive Australia of the ability to protect and enjoy its own valuable resources.
Portugal misuses the Court’s processes in inviting the Court to entertain such an
application.

Section II; The dispute over East Timor is to olved by n jation

between the parties directly concerned

287. Australia contends that the underlying dispute in this case is to be solved
by consultation and negotiation between the parties directly concerned
(Indonesta, the representatives of the East Timorese people and Portugal) under
the auspices of the United Nations. These processes are quite distinct from, and
bear no relationship to, the present proceedings, which are accordingly
misconceived.

A. Other organs of the United Nations have assumed responsibility for
negotiating a settlement of the East Timor question

288. According to Portugal, this case is essentially about the rights of the
people of East Timor to self-determination. Australia contends, however, that
when the political organs of the United Nations assumed responsibility for this
matter, they decided that the dispute should be resolved through the processes
of conciliation, consultation and negotiation between Indonesia, representatives
of East Timor and Portugal. Portugal’s Application and submissions are
inconsistent with this decision.

289. Portugal’s withdrawal from East Timor in 1975 and the subsequent
Indonesian occupation of the territory provide the strongest evidence of
Portugal’s failure to fulfil its basic duty to take effective measures to protect the
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territorial integrity of the non-seif-governing territory. These events also show
other breaches by Portugal of its primary obligations under Article 73 of the
United Nations Charter.

290. As noted already, as early as 1973 the General Assembly had withdrawn
any general right of Portugal to represent its overseas territories in the United
Nations (resolution 3181(XXVIII), 17 December 1973 and resolution
3113(XXVII), 12 December 1973). And Portugal’s defaults in East Timor and
inability to remedy them were clearly recognized by the international
community in 1975. The Security Council voiced its regret, in resolution 384
of 22 December 1975, that Portugal “did not discharge fully its responsibilities
as administering Power in the Territory under Chapter XI of the Charter”. At
the same time, the United Nations, through the Security Council and the
General Assembly, assumed responsibility for the situation to which Portugal's
defaults gave rise, including the matter of self-determination for the people of
East Timor. In view of Portugal’s loss of control in East Timor, this assumption
of responsibility was desirable and indeed, necessary. It was and remains
appropriate that responsibility for the resolution of the situation in East Timor
should have been taken up by the political organs of the United Nations.

291. By its Charter, the United Nations has a special jurisdiction over
decolonization (and the right to self-determination). Under Article 1(2) of the
Charter, one of the purposes of the United Nations is “[t]o develop friendly
relations among nations based on respect for the principle of equal rights and
self-determination of peoples”. This purpose is further developed in Articles 55
and 56 of the Charter which have “direct and particular relevance for non-self-
governing territories, which are dealt with in Chapter XI of the Charter”

(Western Sahara Case, ICJ Reports 1975, p.31).

292. In the context of decolonization, there is a special jurisdiction possessed
by the political organs of the United Nations. Of course, the Court may be
asked to seek an Advisory Opinion on an issue of decolonization to assist the
Assembly in “the proper exercise of its functions” (Western Sahara Case, ICJ
Reports 1975, p.27). Indeed, it is still open to the Assembly to request the
Court’s opinion on legal aspects of the situation in East Timor. Whether or not
this special jurisdiction over decolonization will be exclusive to the political
organs of the United Nations in the particular case depends on the issues raised,
the nature of the proceedings contemplated, and the entire context. Obviously,
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difficulties can arise when an individual State brings before the Court one
aspect of a multilateral dispute concerning the future status of a territory.
Portugal brings such a controversy before the Court in these proceedings,
without the consent and in the absence of the State most directly concerned in
the outcome. Australia contends that, in these circumstances, there is no
occasion for the Court to interfere with the exercise of the responsibility
assumed by the political organs of the United Nations with respect to East
Timor.

~ 293. The record, which has already been reviewed in detail, discloses that the
United Nations has in fact decided that this particular multilateral dispute
should be resolved by consultation, conciliation and negotiation between
Portugal and parties other than Australia. In the first place, at the behest of the
Security Council, the Secretary-General appointed a Special Representative “for
the purpose of making an on-the-spot assessment of the existing situation and of
establishing contact with the parties in the Territory and all States concerned”.
(See Security Council resolution 384 of 22 December 1975; also resolution 389
of 22 April 1976 and General Assembly resolution 32/34 of 28 November
1977.) The General Assembly sought the active involvement of the Special
Committee on the Situation with regard to the Implementation of the
Declaration on the Granting of Independence to Colonial Countries and Peoples
(the Commiittee of 24). (See resolutions 31/53 of 1 December 1976, 32/34
of 28 November 1977, 33/39 of 13 December 1978, 36/50 of 24 November
1981, and 37/30 of 23 November 1982.) Later, the Assembly specifically
requested the Secretary-General “to initiate consultations with all parties
directly concerned” for “a comprehensive settlement” of the matter. (See
resolution 37/30 of 23 November 1982.)

294. Under the Secretary-General’s auspices, consultations between Indonesia
and Portugal are continuing. (See paras.146-152 above.) Thus, in his report of
17 September 1990 (A/45/507), the Secretary-General wrote:

“Both Governments (Portugal and Indonesia) have given me
assurances of their continued commitment to achieving a
comprehensive and internationally acceptable solution to the
question [of East Timor]. I hope, therefore, that it proves possible
through continued consultation and negotiation to attain that goal.”
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295. Since Portugal’s withdrawal from East Timor in 1975, the resolutions and
actions of the United Nations indicate that it has assumed responsibility for
seeking a solution to the East Timor situation and in particular, responsibility
for the promotion of the processes of consultation and negotiation between the
parties directly concerned - Indonesia, the representatives of East Timor and
Portugal. Since 1975, Portugal’s role has been strictly limited. The United
Nations has only authorised Portugal to co-operate in the consultation and
negotiation process. (See paras.243-252 above; also Security Council
resolutions 384 of 22 December 1975 and 389 22 April 1976; General
Assembly resolutions 3485(XXX) of 12 December 1975 and 36/50 of 24
November 1981.) The same record shows that the United Nations took the
view that collective measures of the kind referred to in Article 1 of the Charter
were not appropriate in relation to East Timor; and that the situation did not call
for sanctions against Indonesia of a kind which would have prevented Australia
from concluding the Timor Gap Treaty.

296. These were “decisions” which it was open to the political organs of the
United Nations to make. Australia contends that if the Court were to entertain
Portugal’s claims it would be called upon to pass an adverse judgment on the
consistent course of action of the political organs of the United Nations as to the
means to be employed to resolve the dispute between Portugal and Indonesia
concerning East Timor. There is no bilateral dispute between Portugal and
Australia which can be detached from the United Nations discussions on the
East Timor question, or from the United Nations decisions concerning the
means of its resolution.

297. To decide the case in Portugal’s favour would require the Court, in effect,
to take decisions that the competent political organs of the United Nations have
already refrained from taking. They have done so, it must be presumed, not out
of negligence or neglect but as a matter of deliberate political judgment. It is
not the function of the Court to take political decisions that the competent
organs of the United Nations have deliberately refrained from taking.

B. The subject-matter makes the case unsuitable for adjudication by the
Court in these proceedings

298. There is much that is complex about issues of decolonization. In the case
of East Timor, the international community is not yet agreed even as to basic
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matters, including the extent to which Indonesia’s sovereignty should now be
recognized (paras.115ff., 162-168, 175-176 above). In these circumstances
Australia contends that the subject-matter of these proceedings makes the case
unsuitable for adjudication by the Court.

299. The primary dispute over East Timor which lies at the heart of this case is
one which is suitable for settlement only by the political organs of the United
Nations. It is one of those disputes which cannot be resolved by adjudication in
bilateral judicial proceedings between the present parties (cf Aegean Sea
Continental Shelf Case, ICJ Reports 1978, p.52 (separate opinion, Judge
Lachs)). This is not simply because the dispute is concurrently before the
political organs of the United Nations, for this alone would not make an
adjudication by this Court inappropriate (Nicaragua Case, ICJ Reports 1984,
p.433; US Diplomatic and Consular Staff in Tehran, ICJ Reports 1980, pp.21-
2). It is because adjudication, in these proceedings, could not be dispositive of
the underlying dispute. The primary issue in this case - the legal status of
Indonesia’s administration of East Timor - depends on complex political, social
and economic factors which, in the absence of Indonesia, the Court has neither
the ability to ascertain, nor the power to affect. In the absence of Indonesia, the
Court cannot make any declarations concerning Indonesia's claims, or directing
any consequential action by Indonesia to dispose of the dispute.

300. Furthermore, the underlying issues in this case concern the political
relations of many States, of which Australia is but one. In the absence of a
collective decision, this is particularly true of the individual decisions of States
to recognize Indonesian sovereignty over the territory, or to enter into treaties
and other arrangements with Indonesia in relation to East Timor. These
considerations further support Australia’s contention that it is not appropriate
for the Court to attempt to deal with the East Timor question in proceedings of

this kind. See also Jennings, The Acquisition of Territory in International Law
(1963) p.63.

C. The Court cannot make reliable findings of fact on issues central to
the case

301. Australia contends further that, in the absence of Indonesia, the Court is
not in a position to make the factual findings on which the outcome of the case
depends. In this regard, the present proceedings differ in important respects
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from the Nicaragua Case. In that case, the Court held that the evidential
difficulties occasioned by the absence of certain other Central American States
could be overcome by the proper allocation of the burden of proof (ICJ Reports
1984, p.437). But in its 1986 decision in that case (ICJ Reports 1986, p.25.),
the Court said:

“As to the facts of the case, in principle the Court is not bound to
confine its consideration to the material formally submitted to it by
the parties... Nevertheless, the Court cannot by its own enquiries
entirely make up for the absence of one of the Parties; that absence,
in a case of this kind involving extensive questions of fact, must
necessarily limit the extent to which the Court is informed of the
facts. It would furthermore be an over-simplification to conclude
that the only detrimental consequence of the absence of a party is the
lack of opportunity to submit argument and evidence in support of its
own case. The absent party also forfeits the opportunity to counter
the factual allegations of its opponent.”

Because of the particular matters at issue and the inseparable involvement of
Indonesia in their resolution, the approach of allocating the burden of proof
cannot provide an answer in this case.

302. It has already been demonstrated that the Court could not, in this case,
avoid ruling directly on Indonesia’s claim to sovereignty over the territory. But
neither Portugal nor Australia can be expected to have in their possession all
those facts on which Indonesia bases its claim. For example, neither party can
be expected to have details of the consultation of 1976 (para.54 above). Nor
can either State be expected to have access to the geographical, social and
political data relevant to.the issue of self-determination. These would
presumably be in Indonesia’s possession. Yet the Court cannot escape deciding
these issues if it proceeds to hear the merits. Certainly, it must determine
whether or not Indonesia’s claim to sovereignty is justified before any question
of Australia’s responsibility can arise (paras.210-213 above).

303. The position in this case contrasts sharply with that in the Western Sahara
Advisory Opinion. There Spain contended that because there were no parties in
advisory proceedings who were obliged to furnish the necessary evidence, and
that questions involving “the attribution of territorial sovereignty” required an
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"exhaustive determination of facts”. It followed that “the Court [could] not
fulfil the requirements of good administration of justice as regards the
determination of the facts” (ICJ Reports 1975, p.28). The Court rejected this
contention only because “Mauritania, Morocco and Spain [had] furnished very
extensive documentary evidence of the facts which they considered relevant ...
and each of these countries, as well as Algeria and Zaire, [had] presented their
views on these facts and on the observations of the others”. As well, the United
Nations Secretary-General had “furnished a dossier” of relevant documents (ICJ
Reports 1975, p.29). There is no comparable body of information available to
assist the Court in this case. Instead, much of the factual data relevant to the
central issues of sovereignty and self-determination can be expected to lie
within the knowledge of a State which is not before the Court.

304. Given that the Court has a very limited ability to acquire facts and has no
authority to compel evidence from non-parties, the conclusion is virtually
inescapable that the Court is not in a position either to assess Indonesia’s claim
to sovereignty over East Timor, or the issues of self-determination which
Portugal says lie at the heart of its claims. Thus, the Court cannot decide the
very issues on which Portugal’s case depends, including whether Indonesia was
legally competent to enter into the Timor Gap Treaty with Australia. If it
cannot decide this, the Court cannot decide whether Australia for its part has
committed any wrong.

D. The case cannot be suitable for adjudication if the Court’s decision
could not contribute to the resolution of the dispute with which it is
concerned

305. The present proceedings differ from the Nicaragua Case in yet another
respect. In the latter case, it was open to the Court to find that “a clarification
of the law [could] produce positive results” and the "action of the Court [might]
well assist the deliberations of the other organs and intermediaries concerned”
(cf. Nicaragua Case, ICJ Reports 1986, p.167 (separate opinion, Judge Lachs)).
Given the complete absence of the party most directly concerned, the Court can
make no such contribution by deciding the merits of this case as against a third
State not directly concerned in the underlying dispute (cf. Part II, Chapter 1).
The Court cannot assist other organs of the United Nations without a full
canvassing of the central issues based on adequate access to the relevant factual
data. Such a thorough examination is not possible here, because Indonesia is
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not before the Court. The Court's judgment cannot bind Indonesia and it cannot
assist the people of East Timor by vindicating their right to self-determination
(cf. paras.271-278, 299). Portugal invites the Court to deprive a State which has
no direct concern in the matter of the ability to protect its sovereign rights. It
seeks a result which would require Australia to fail to fulfil its treaty obligations
to Indonesia. Indeed, judgment in Portugal’s favour might benefit the real
wrongdoer, Indonesia, to the detriment of the people of East Timor. In these
circumstances the case which Portugal brings to this Court is one which the
Court cannot decide if it is to confine itself to its judicial function.
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CHAPTER 4
PORTUGAL MISUSES THE PROCESSES OF THE COURT

306. There are further reasons of judicial propriety why the Court should not
decide this case. Portugal misuses the processes of the Court, by bringing
proceedings against Australia to pursue a claim which in fact lies against
Indonesia; and by bringing proceedings which may be contrary to the real
interests of the people of East Timor.

Section I: Portugal invites the Court to decide Indonesia’s rights and
responsibilities in its absence and without its consent

307. Although Portugal in terms complains only of Australia’s conduct, its real
dispute is with Indonesia (paras.206-213 above). Despite appearances, Portugal
is in fact asking the Court to decide whether Portugal or Indonesia was legally
competent to enter into the Timor Gap Treaty in December 1989. This in turn
depends on whether or not Indonesia’s claim to sovereignty over East Timor is
justified. In the absence of Indonesia, the Court cannot decide these questions,
either for the reasons given in Chapter 1 of this Part, or because it would be
contrary to judicial propriety to allow Portugal to press claims against Australia
which relate more directly to Indonesia’s responsibility.

308. Furthermore, although Portugal asserts that it does not challenge the
validity of the Timor Gap Treaty, Portugal clearly seeks to bar Australia from
giving effect to it. Portugal apparently accepts that the Court cannot,
consistently with the principle of consent, rule on the validity of a bilateral
treaty without the agreement of both contracting parties. (See paras.183-190,
220-223 above; also Costa Rica v, Nicaragua (1916), in (1917) 11 AJIL 181
and El Salvador v, Nicaragua (1917) 11 AJIL 674.) But this principle also
applies so as to preclude the Court from entertaining an application to enjoin
performance of bilateral treaty obligations by one party in the absence of the
other party, particularly where the grounds relied on relate primarily, or even
exclusively, to the wrongful conduct of the absent party. In this case, Portugal
asks the Court to enjoin Australia from performing its obligations under the
Timor Gap Treaty, in the absence of Indonesia, on grounds which relate
primarily, or even exclusively to the wrongful conduct of Indonesia. Here too,
Australia contends that it would be contrary to judicial propriety for the Court
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to entertain Portugal’s Application. Given that the Court has no jurisdiction to
declare the Treaty invalid in Indonesia’s absence, Australia submits that it
would be contrary to judicial propriety to entertain proceedings which are
designed, practically speaking, to achieve the same object - to bring the treaty to
an effective end, even though Indonesia is not before the Court. Australia
contends that, in seeking to impugn the Treaty in the absence of Indonesia,
Portugal misuses the Court’s processes.

Section I1: udement for Portugal mav advantage Indon
detriment of the people of East Timor

309. Australia has shown (paras.271-278 above) that Portugal cannot, in the
absence of Indonesia, vindicate the right to self-determination of the people of
East Timor by proceedings in this Court against Australia. It is true that
Portugal apparently seeks to deprive Indonesia of the benefit of the performance
by Australia of Australia’s obligations under the Timor Gap Treaty. Certainly,
Australia could not comply with the orders which Portugal seeks and at the
same time meet its obligations to Indonesia. It seems likely, in all the
circumstances, that this is Portugal’s real object in pursuing this case. The
orders which Portugal seeks against Australia would apparently deprive
Indonesia of a benefit flowing from what Portugal regards as the unlawful
annexation of East Timor.

310. But if this is indeed Portugal’s aim, it has no regard to the realities of the
situation, For Indonesia may well be the only party to the underlying dispute
which would in fact benefit from a judgment in Portugal’s favour. If the treaty
were to terminate on Australia’s failure to fulfil its obligations under it, it is
possible that Indonesia would claim unilaterally the right to explore and exploit
the resources of the Timor Gap without regard to Australia’s long-asserted
claims. Moreover, Australia would be inhibited from attempting to renegotiate
another arrangement with Indonesia. In effect, Indonesia would be at large to
pursue its own interests, unencumbered by any agreement with the
neighbouring State.

311. Worse still, it may well be that the orders which Portugal seeks are not in
fact in the interests of the people of East Timor. In this connection, it should be
noted that the Timor Gap Treaty is not intended permanently to delimit the
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continental shelf (Article 2(3)). It is intended instead to effect an essentially
practical arrangement for the commercial utilisation of the petroleum resources
of the Timor Gap (Article 2). The joint venture zone and its attendant
arrangements can reasonably be expected to work to the advantage of both
Contracting States. These advantages would be lost if each State were to
proceed unilaterally. Although the benefits of the Treaty now fall to Indonesia,
it does not follow that it is in the interests of the people of East Timor to take
them away in the manner which Portugal seeks to do.

312. It is open to Indonesia to ensure that the people of East Timor enjoy an
equitable share of the Treaty’s benefits by passing on to them an appropriate
share of the revenue which Indonesia derives. It is not for Australia unilaterally
to require Indonesia to make such an allocation. Rather, it is for the United
Nations, especially the General Assembly, to take measures to ensure that
Indonesia makes appropriate arrangements for the people of East Timor. The
Court is obliged to act on the assumption that the Assembly will faithfully
discharge the responsibility which it has assumed towards the people of East
Timor.

313. If Portugal’s requests were granted, however, the people of East Timor
would lose any prospect of benefit from the Treaty. Portugal is not the relevant
coastal State with authority over the territory and is not in any position to
conclude a similar arrangement with Australia. In light of this, it seems that not
only would judgment for Portugal fail to promote the interests of the East
Timorese people, it might work against their interests. In these circumstances,
it is possible that the interests of the people of East Timor would best be served
by refusing, rather than granting Portugal’s Application. This is a possibility
which the Court must take into account.

314. Pursuant to Chapter XI of the Charter, and especially Article 73, Portugal
bears the burden of satisfying the Court that it is in the interests of the people of
East Timor that its requests be granted. If it cannot do so, then the Court cannot
consistently with its function as the principal judicial organ of the United
Nations grant its application. This is an inherent limitation on the judicial
function of the Court. Australia contends that the foregoing examination shows
that Portugal cannot, in the circumstances of the case, satisfy the Court of this
fact and that, for this reason alone, the Court must, as a matter of judicial
propriety, decline to entertain Portugal's claim further. At the very least, an
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examination of Portugal’s claim shows that Portugal cannot fulfil any legitimate
purpose by these proceedings. It misuses the processes of the Court in a
misconceived attempt to punish Indonesia, to the possible detriment of those
which it wishes to protect, and to the certain detriment of Australia, a third State
with no specific responsibility for the territory.

Section III: Portugal invites the Court to decide a ngn-igsticig ble dispute

315. Finally, Australia contends that, in essence, the case which Portugal
brings to the Court is a non-justiciable one. In principle, a case is justiciable
only if the jurisdiction of the Court has a basis in law and the merits of the case
can be decided in accordance with law. A case is non-justiciable if, for any
reason, it cannot be decided according to law. The line between justiciable and
non-justiciable cases can be very difficult to draw, but it is accepted nonetheless
that such a line must be drawn. (cf.Military and Paramilitary Activities in and
against Nicaragua, ICJ Reports 1986, p.168 (separate opinion of Judge Lachs);
p.240 (dissenting opinion of Judge Oda).)

316. Australia contends that examination of Portugal’s case shows that the case
is not a justiciable one. This is because the resolution of the dispute requires the
participation of all parties directly concerned (and Australia is not one); the
underlying dispute is only suitable for resolution by negotiation, not by
adjudication in these proceedings; the Court is not in a position to make the
factual findings which Portugal’s claims would require; and the Court cannot, in
the circumstances, make any real contribution to the resolution of the
fundamental matters at the heart of the case.
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PART III

THE SUBSTANCE OF THE CASE
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PART II1
THE SUBSTANCE OF THE CASE

317. In this Part, Australia deals with the substance of the Portuguese claim.
Even if, contrary to the arguments in Part I, it is open to the Court to deal with
the substance of that claim in these proceedings, it is submitted that Australia
acted consistently with its international obligations in entering into and
implementing the Timor Gap Treaty. The international community, acting
through the competent organs of the United Nations, has at no stage imposed on
Member States, including Australia, any obligation of non-recognition of the
situation brought about by the events of 1975-6 (Chapter 1). Nor has that
community imposed on States any obligation not to deal with Indonesia as the
State in effective control of East Timor. The manner in which the competent
organs of the United Nations have dealt with the situation and the responses of
the international community are inconsistent with the existence of any such
obligation. There exists no rule of general or customary law which obliged
Australia to refrain from asserting its own legal rights over the area covered by
the Treaty. On the contrary, in the absence of any duty of non-recognition
imposed at the international level, Australia was entitled to recognize and deal
with Indonesia as the State in fact governing the territory (Chapter 2). The
Treaty relates to a subject of direct and vital concern to Australia and involves
the exercise of sovereign rights asserted by Australia under international law
well before 1975 (Chapter 3).
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CHAPTER 1

THE UNITED NATIONS HAS MADE NO AUTHORITATIVE
DETERMINATION OF A BREACH AND HAS IMPOSED NO
OBLIGATION OF NON-RECOGNITION ON THIRD PARTIES

Section I: uestions of the implementation of self-determination in a

given case involve “a measure of discretion” on the part of
the competent United Nations bodies

318. Both the political and the judicial organs of the United Nations have
recognized that the exercise of the right of self-determination may have more
than one outcome. Possible outcomes include emergence as a sovereign
independent State, free association, and integration with an independent State.
See General Assembly resolution 1541(XV); also General Assembly resolution
2625 (XXV). For example in relation to integration, principle IX of resolution
1541(XV) declares that:

“The integration should be the result of the freely expressed wishes
of the territory’s peoples acting with full knowledge of the change in
their status, their wishes having been expressed through informed
and democratic processes, impartially conducted and based on
universal adult suffrage. The United Nations could, when it deems it
necessary, supervise these processes.”

The processes to be followed depend on the circumstances of the particular
case. As the words “could, when it deems it necessary” indicate, United
Nations supervision may.be necessary in some, although not all, cases. United
Nations approval of the processes will, however, be necessary in every case.
The general principles provide guidance, but it is the task of the competent
United Nations organs, and especially the General Assembly, to set the specific
policies, to make the findings of fact, the determinations and the
recommendations which are to govern the particular situation. Indeed, Portugal
does not deny this (Memorial, paras. 4.11-4.12; and ¢f. Memorial, chapter V,
especially paras.5.38 and 5.58).
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319. In the Western Sahara Case, which particularly concerned the right to
self-determination, the Court confirmed that the way in which that right is to be
exercised in the particular case depends upon the directions given by the United
Nations General Assembly. The Court said:

“The right of self-determination leaves the General Assembly a
measure of discretion with respect to forms and procedures by which
that right is to be realised.

An advisory opinion of the Court on the legal status of the territory at
the time of Spanish colonization and on the nature of any ties then
existing with Morocco and with the Mauritanian entity may assist the
General Assembly in the future decisions which it is called upon to
take ... As to the future action of the General Assembly, various
possibilities exist, for instance with regard to consultations between
the interested States, and the procedures and guarantees required for
ensuring a free and genuine expression of the will of the people ... ”
(ICJ Reports 1975, p. 36-37)

320. In a Separate Opinion Judge Petren stated:

“[T]he wide variety of geographical and other data which must be
taken into account in questions of decolonization have not yet
allowed of the establishment of a sufficiently developed body of
rules and practice to cover all the situations which may give rise to
problems. In other words, although its guiding principles have
emerged, the law of decolonization does not yet constitute a
complete body of doctrine and practice. It is thus natural that
political forces should be constantly at work rendering more precise
and complete the content of that law in specific cases like that of
Western Sahara. Thus the General Assembly has reserved to itself
the task of determining the methods to be adopted for the
decolonization of the territory in accordance with the principles of
resolution 1514(XV).” (ICJ Reports 1975, p. 110)

321. The element of discretion and judgment inherent in these often highly
charged issues is underlined by the close connection that exists between the
right of a people to self-determination and the maintenance of international
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peace and security. For this reason alone, it is necessary that the competent
organs of the United Nations should decide whether or not Member States
should be under specific obligations to take or refrain from taking steps with
regard to particular situations in which the right to self-determination arises. In
many such circumstances, Article 14 of the Charter will be applicable, pursuant
to which the General Assembly may “recommend measures for the peaceful
adjustment of any situation ... which it deems likely to impair the general
welfare or friendly relations among nations”, providing the Security Council is
not exercising any of its functions with respect to the situation. The primary
functions of the Security Council include the maintenance of international peace
and security (Article 24).

322. To summarize, the right to self-determination is peculiarly dependent on
the decisions of the United Nations. The reason for this was explained by Hans
Blix, who wrote that the right to self-determination:

“is an example of a rule which, for its proper application to concrete
cases, requires international institutions. Which people is entitled to
self-determination? If, on the one hand, dangerous fragmentation of
States is to be avoided, and, on the other, the rule is to have practical
significance, there needs to be a third party to assess the concrete
cases and apply the rule. While a political organ like the General
Assembly may not be ideal in this role, it seems to be the only one
which has assumed it for the time being.”

(H Blix, Sovereignty, Aggression and Neutrality (1970), pp.13-14)

In this observation, Blix referred, by way of example, to the identification
of peoples as entitled to self-determination. Of course, what he said
applies with equal force to other aspects of the seif-determination process,
such as how a choice is to be made by a people.

323. The United Nations has discharged its responsibility in this regard by
deciding such matters as whether or not a territory is a non-self-governing
territory to which the right of self-determination applies, what would constitute
a valid exercise of the right in the particular territory, and what specific action,
if any, should be taken by States, especially by the administering Power or
occupying State, to promote the exercise of the right. The key role of the
United Nations in this context was highlighted throughout the study, The Right
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to Self-Determination, prepared by Aureliu Cristescu as special rapporteur of
the Sub-Commission on Prevention of Discrimination and Protection of
Minorities (E/CN.4/Sub.2/404/rev.1; UN sales number E.80.XIV.3). See
especially paragraph 116. For example, the General Assembly has assumed
responsibility for deciding whether or not the arrangements proposed by an
administering or occupying Power for ascertaining the people’s will would
constitute a valid act of self-determination. United Nations practice shows that
it cannot be assumed that a plebiscite or referendum will be required or
accepted as an act of self-determination in every situation. See, for example,
resolution 2353(XXII) of 19 December 1967 on Gibraltar and resolution 32/7 of
1 November 1977 on Mayotte. As one writer has said:

“After 1965 a change in the General Assembly’s policy has occurred
and it has openly endorsed or disapproved of plebiscites conducted
by the administering States themselves, or it has fixed the conditions
under which a plebiscite will be considered appropriate for the
purposes of the exercise of the right of self-determination by the
people of the territory concerned.” (A Rigo Sureda, The Evolution of

the Right of Self-Determination (1973, p.73)

324. The United Nations has also been called upon to decide whether or not
States other than the administering or occupying Power should take (or refrain
from taking) certain action in consequence of the failure of that Power (or of the
people themselves) to achieve a valid act of self-determination in a particular
territory. These occasions are outlined in Appendix A. In practice, the United
Nations has called on other States to take steps of this kind in only a few special
cases. It has not given States such a direction as a general rule. In the absence
of a specific direction, United Nations practice contemplates that States are
under no more than the general obligation to “respect” the right of a particular
people to self-determination. This does not mean that States are prevented from
dealing with the administering or occupying Power in relation to the territory,
even though the latter may be in default of its obligations to the territory. These
propositions are borne out in the following brief study of the resolutions on self-
determination which were adopted by the General Assembly in 1985, after they
had been considered by the Fourth Committee. These resolutions are contained
in Appendix B.
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325. In virtually all the resolutions in 1985, the General Assembly has
reaffirmed the right of the people of the territory to self-determination, has
reaffirmed the responsibility of the administering Power to promote the
economic and social development of the territory, and has reiterated the
responsibility of the administering Power to create such conditions as will
enable the people of the territory to exercise the right to self-determination. The
resolutions do not, as a general rule, limit the dealings which other States may
have with the administering Power before self-determination. Even where the
General Assembly has expressed its concern that a dispute over the future of a
territory be brought to an end, it has not necessarily prohibited other States from
dealing with the State in control of the territory. See, for example, resolution
40/50 of 2 December 1985 on the question of Western Sahara, contained in
Appendix B.

326. It was only in the two resolutions concerning Namibia (resolutions 40/52
and 40/53) that the General Assembly in 1985 called on States and international
organisations to take (or refrain from taking) specific action. This may be
contrasted with the general calls made by the Assembly in relation to colonial
peoples in other territories which did not contemplate any. prohibition on
dealings with the State in control of the territory, even though there remained an
unexercised right of self-determination in the people of the territory.

327. The practice of the United Nations, as recorded, for example, in the
General Assembly’s resolutions of 1985, indicates that if States are not to deal
with the administering or occupying Power in relation to a non-self-governing
territory, the General Assembly will make that decision in clear and
unambiguous terms. Other resolutions too support the proposition that the
existence of the right to self-determination of a particular people does not of
itself prevent States. from dealing with the administering Power or occupying
State. For this, there must be some specific direction to that effect by the
United Nations. See Section IV below and Appendix A.

Section II: The Securi uncil has made no decision bindin
Member States which would prevent Australia from dealin

with Indonesia

328. The Security Council adopted only two resolutions with respect to East
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Timor - resolution 384 (1975) on 22 December 1975 and resolution 389 (1976)
on 22 April 1976. The question whether a resolution of the Security Council is
intended to give rise to binding obligations, under Article 25 of the Charter,
depends on “the terms of the resolution to be interpreted, the discussion ieading
to it, the Charter provisions invoked and, in general, all circumstances that
might assist in determining the legal consequences of the resolution of the

Security Council” (Namibia Advisory Opinion, ICJ Reports, 1971, p. 53).

329. In resolution 384, the Security Council commenced by “deploring”,
although not condemning, the military intervention by Indonesia in East Timor
and in both Security Council resolutions it called on “the Government of
Indonesia to withdraw without delay all its forces from the Territory”. Neither
resolution contained a finding of a breach of the peace, or an act of aggression
on Indonesia’s part, or any other finding which might have been construed as
involving an exercise of the Security Council’s enforcement powers under
Chapter VII of the Charter. The terms of resolutions 384 and 389 were
consistent with the Security Council’s intention to act only under Chapter VI.
The Security Council’s resolutions on East Timor contain nothing which could
have been construed as a decision binding on Member States under Article 25
of the Charter, and no decision opposable in law to other States was made. (cf.
Sonnenfield, Resolutions of the United Nations Security Council (1988), ch.
IV; Suy, “Article 25” in J-P Cot and A Pellet, La Charte des Nations Unies (2nd
ed, 1991), pp. 471-8.)

330. It is true that, by both resolutions 384 and 389, the Security Council
recognized the right of the people of East Timor to self-determination and
“called upon” States to respect that right. What the Security Council did not do
was call upon States to take specefic action in respect of that right. See
para.348. The terms of the resolutions were entirely recommendatory. There
was no decision, a prerequisite for the application of Article 25, to which there
was in any event no reference. The two resolutions contained no positive
finding that the right to self-determination had been denied the people of East
Timor and gave no indication that the Security Council was contemplating any
measure to restore Portugal to its former position in the territory. They
contained no guidance as to the behaviour expected - even less imposed - on
third States. Instead, resolution 384 recorded the Security Council’s “regret”
that “the Government of Portugal did not discharge fully its responsibilities as
administering Power in the Territory under Chapter XI of the Charter”. It was
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apparent that Portugal had failed to assist the people of East Timor towards an
orderly act of self-determination, despite its special responsibilities towards the
territory and people of East Timor.

331. Whilst the Security Council’s two resolutions expressed its concern to
uphold the principle of self-determination, it also expressed its concern to be
better informed of the facts in East Timor. In both, the Secretary-General was
requested to have a special representative go to the territory. In giving their
affirmative vote to resolution 389, most States indicated that whilst they
supported the general princip]e of self-determination, they recognized the need
to avoid a premature judgment and they expressed the hope that consultation,
brokered by the United Nations Secretary-General, would achieve a solution.

Section ITI: The General Assembly has made no decision binding on

Member States which would have prevented Australia from
dealing with Indonesia

332. Between 12 December 1975 and 23 November 1982 the General
Assembly considered the situation of East Timor on eight occasions. None of
the resulting resolutions gave rise to an obligation of the kind which Portugal
asserts against Australia. As already noted (para.102 above), the preambular
paragraphs of General Assembly resolution 3485 (XXX) of 12 December 1975
did not expressly condemn Indonesia’s action. The only reference by any organ
of the United Nations to Indonesia’s action as a “violation of the territorial
integrity of Portuguese Timor” was that contained in operative paragraph 5 of
that resolution. The resolution itself was subject to a significant measure of
doubt (72 for; 10 against; and 43 abstaining), and its description of the situation
was not adopted by the -Security Council, nor repeated by the General
Assembly.
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333. By relying upon Article 11(3) of the Charter in this and in later
resolutions (31/53 of 1 December 1976, 32/34 of 28 November 1977 and 33/39
of 13 December 1978), the General Assembly indicated that it regarded the
situation as one “likely to endanger international peace and security”, thereby
falling within Article 33 of the Charter. The Assembly thus indicated that it
sought only to engage the recommendatory powers of the Security Council. It
did not seek to attract its decision-making powers under Chapter VII. The main
object of resolution 3485(XXX) was expressed in the “appeal” which it made to
“all parties in Portuguese Timor to respond ... to find a peaceful solution
through talks between them and the Government of Portugal in the hope that
such talks will ... lead towards the orderly exercise of the right to self-
determination by the people of Portuguese Timor”.

334. As noted earlier (para.98 above), resolution 3485(XXX) was not adopted
without significant dissenting votes, abstentions and absences. There were
relatively few States which explained their vote (or abstention). Amongst those
that did the view was expressed that the situation in East Timor was not
sufficiently clear to warrant express findings of fact. See in this regard the
observations of the delegates of India, Japan, the Philippines,.Pakistan, Saudi
Arabia, Fiji and Sri Lanka referred to in Part 1, Chapter 2.

335. The General Assembly did not again consider the situation in East Timor
until after the meeting of the Popular Assembly in Dili on 31 May 1976 and the
enactment of the Indonesian law of 17 July 1976, purporting to integrate East
Timor into Indonesia. By resolution 31/53 of 1 December 1976, the General
Assembly rejected this integration on the ground that “the people of the
Territory have not been able to exercise freely their right to self-determination
and independence”. The Assembly again sought (this time unsuccessfully) to
enlist the Security Council’s assistance under Article 11(3) of the Charter and
requested the United Nations Special Committee on Decolonization to dispatch
a visiting mission to the territory as soon as possible. The terms of the
resolution were recommendatory and the General Assembly confirmed its
position that the Security Council should act under Chapter VI, rather than
Chapter VII of the Charter.

336. As already noted (Part I, Chapter 2), the debate on resolution 31/53 was
not lengthy. Of the 20 members who voted against the draft, a number
indicated that the facts were insufficiently clear to determine whether there had
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in fact been a valid act of self-determination resulting in integration with
Indonesia. For example, the delegate of Japan expressed the opinion that:

“whether or not the people of East Timor had exercised their right of
self-determination might still be said to be open to argument.”
(A/C.4/31/SR.16, 5 November 1976)

The delegate of the United States stated that the draft was “unrealistic in the
present circumstances prevailing in the Territory and was therefore not
constructive” (A/C.4/31/SR.27, 17 November 1976).

337. As previously noted (Part I, Chapter 2), resolutions 32/34 of 28 November
1977 and 33/39 of 13 December 1978 did no more than reaffirm the General
Assembly’s position. Save that resolution 32/34 requested the Secretary-
General to send a special representative to make an on-the-spot assessment of
the sitvation in East Timor and to contact FRETILIN and the Government of
Indonesia (as well as the Governments of other States), the resolution was in
terms almost identical to resolution 31/5 of 1976. India, Thailand, Indonesia
and the Philippines all made explanations of their vote against on the ground
that self-determination had been exercised (A/C.4/32/SR.21, 10 November
1977). By the following year (1978) voting support for resolution 33/39 was
even less than support for the resolutions of previous years: there were 50 in
favour, 31 against, 44 abstaining, and 16 absent. In the Fourth Committee, the
delegate of Canada had announced that Canada:

“recognized the de facto integration of East Timor with Indonesia
even though the way in which that integration had taken place had by
no means done justice to the principle of self-determination.”
(A/C.4/33/SR.33, 5 December 1978)

338. The next year, by resolution 34/40 of 12 November 1979, the General
Assembly withdrew its judgment that East Timor had not in fact been integrated
into Indonesia. Although the preamble reaffirmed the right of all peoples to
self-determination, it no longer referred to the prohibition on the use of force
contained in Article 2(4) of the Charter. More importantly, resolution 34/40
did not reaffirm the General Assembly’s previous resolutions or repeat its
requests to the Security Council. By this means the General Assembly
indicated that the earlier resolutions were no longer to be regarded as operative.
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The basic proposition for which resolution 34/40 stood - though important - was
a limited one. It was that the people of East Timor must be enabled freely to
determine their own future under the auspices of the United Nations (operative
paragraph 2).

339. The debates on resolution 34/40 in 1979 were more extensive than those
of previous years concerning East Timor. See Part I, Chapter 2. The delegates
of Bangladesh (A/C.4/34/SR.17), India (SR.15), Malaysia (SR.16), the
Philippines (SR.16) and Thailand (SR.17) supported Indonesia’s claim that a
valid act of self-determination had taken place in 1976, when the Popular
Assembly had voted in favour of integration with Indonesia. Other delegates
also spoke against the draft resolution aithough they did not go so far as to
endorse Indonesia’s claims. In the debates on the draft resolunon in the Fourth
Committee, the delegate of Canada said:

“that his delegation had strong doubts about the value of the futile
and repetitious debate which had taken place on the matter in recent
years. The integration of Timor was an accomplished and
irreversible fact and an annual succession of Committee resolutions
would not change the situation ... While the evolution of events in
East Timor had not allowed for an expression of self-determination
that would perfectly satisfy all standards, it must be clear that the
simplistic statements in the draft resolution did not reflect the
complexities of events in Timor: for instance, his delegation did not
agree with the description of Portugal as administering Power. The
draft resolution focused on general principle at the expense of
practical relevance and realities, and its prospects for effective action
were nil.” (A/C.4/34/SR.24, 5 November 1979)

340. Australia described the draft resolution as “unrealistic” and stated that
“[i]t ignored East Timor’s incorporation into Indonesia, which was a fact”
(A/C.4/34/SR.23). The delegate of France stated that the draft resolution
appeared “to ignore the reality of the situation in East Timor”. He added that
France would abstain, rather than vote against the resolution, “solely because
the draft resolution referred to the humanitarian aspects of the problem”
(A/C.4/34/SR.23). The delegate of Sweden stated that Sweden:
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“recognized that there was in East Timor today a de facto situation to
which there was no realistic alternative. Its vote for [the] draft
resolution should therefore be seen solely as an expression of support
for its humanitarian aspects.” (A/C.4/34/SR.23)

341. The delegate of Japan stated that Japan would vote against the resolution
because: :

“The process of decolonization varied according to circumstances
prevailing in any given area. What was really important was, not that
each and every case of decolonization should comply with an
abstract standard, but that the will and desire of the majority of the
people should be respected. ... [T]he Government of Indonesia was
governing the Territory effectively, and [Japan] had urged the
[Fourth] Committee to take due account of that fact. His delegation
continued to believe that only in that way could the interests of the
people be advanced.” (A/C.4/34/SR.16)

342. The delegate of Papua New Guinea stated that “in this particular case, my
Government is of the view that there is no need for anything further in that
decolonization process in the Territory and that the reality of the situation is that
East Timor is now an integral part of the Republic of Indonesia” (A/34/PV.75).

343. Save for encouraging Portugal’s new diplomatic initiatives, the General
Assembly did no more than confirm its position with respect to East Timor in
resolutions 35/27 of 11 November 1980 and 36/50 of 24 November 1981. In
neither did the Assembly refer to its past resolutions on East Timor and it
refrained from judging Indonesia’s actions - let alone imposing a legal
obligation on third States consequent upon an adverse judgment on Indonesia’s
position.

344, Apart from Indonesia itself, the delegates of Japan (A/C.4/35/SR.11),
Malaysia (SR.11), Papua New Guinea (SR.13), the Philippines (SR.11),
Singapore (SR.11) and Thailand (SR.11) opposed resolution 35/27 (1980) in
terms similar to those of the previous year. Sweden announced that it no longer
intended to support resolutions on East Timor. Instead, it had determined to
abstain for the reason that “the world had been faced with a de facto situation”




154

(A/C.4/35/S8R.23, 3 November 1980). The delegate of France announced that,
as previously, France too would abstain. The delegate for France gave the
following explanation:

“[M]any countries in the region of East Timor had taken note of the
situation prevailing in the Territory, as France was inclined to do.
[But] the draft resolution mentioned the recent initiative of Portugal,
an ally of France. The opening of a dialogue between the
administering Power and Indonesia would be a step forward towards
settlement between the interested parties, but it would deprive the
United Nations of any power to decide with respect to East Timor.
Therefore, desirous of leaving all options open, France would abstain
in the vote.” (A/C.4/35/SR.23, 3 November 1980)

345. In the following year (1981), the five Member States of the Association of
South -East Asian Nations (ASEAN), as well as India and Japan repeated their
opposition to draft resolution 36/50. In the Fourth Committee, the delegate for
Oman also agreed that “continued consideration by the Committee of the so-

called question was intervention in the internal affairs of [Indonesial”
(A/C.4/36/SR.21, 9 November 1981).

346. As noted in Part I, Chapter 2, the eighth and last resolution of the General
Assembly concerning East Timor was passed by the narrowest of margins
(50 for; 46 against); and two States which were absent later notified the
Secretariat they had intended to vote against. Although resolution 37/30 of
23 November 1982 differed from its immediate predecessors by referring to the
Assembly’s past resolutions, it did not reaffirm them and certainly it did not
reinstate the Assembly’s earlier appraisal of the situation in East Timor. Two of
the three operative paragraphs were directed to the settlement of the problem,
especially through the Secretary-General's mediation. The third was directed to
humanitarian relief. In the plenary session of the General Assembly, there was
no debate on the resolution. A statement was made by the delegate of Indonesia
after the vote had been taken, expressing satisfaction at the narrowness of the
vote which, he said, reflected the fact that “only about 30 per cent of all
Members continue to question East Timor’s integration with Indonesia”
(A/377/PV.77, 23 November 1982). There was no challenge to that assessment
of the position.
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Section IV: The resolutions of the United Nations do not contain an

decision which could give rise to the obligation which
Portugal asserts against Australia

347. The resolutions of the United Nations fail to support Portugal’s contention that
Australia was under a legal obligation not to deal with Indonesia with respect to East
Timor at the time the Timor Gap Treaty was made. Australia submits that this alone
defeats Portugal’s case. Having regard to the doubts and disagreements which
attended the issue, it was for the relevant organs of the United Nations to decide
what measures, if any, should be taken to implement the principle of self-
determination. In particular, it was a matter for the General Assembly which after
1976 alone had the carriage of the issue. But there has been no decision by the
General Assembly which directs that States should not have dealings with Indonesia
with respect to East Timor. The history of the General Assembly’s proceedings
confirms that there was no decision of the United Nations operative in December
1989 which precluded Australia from making the Timor Gap Treaty with Indonesia.

348. This is the fundamental difference between the approach taken by the United
Nations with respect to East Timor and its actions on other occasions where a duty
has been imposed on Member States not to recognize or have dealings with the
occupying State. Thus, such duties were expressly imposed on Member States by
the Security Council in relation to the racist regime in Rhodesial, the South African
administration in Namibia2, the “so called independent Transkei”3, the Turkish
Republic of Cyprus4, Iraq’s annexation of KuwaitS and Israel’s claim to the whole

!In Resolution 216 (1965) the Security Council “decide[d] to call upon all States not to recognize this illegal
racist minority regime in Southem Rhodesia and to refrain from rendering any assistance to this illegal
regime”. In Resolution 277 (1970) the Security Council “decide[d] that Member States shall refrain from
recognizing this illegal regime or from rendering any assistance to it”.

2Invoking Article 25 of the Charter, the Security Council in resolution 269 (1969) called upon all States “to
refrain from all dealings with the Government of South Africa purporting to act on behalf of the Territory of
Namibia”. In Resolution 276 (1970), the Security Council catled upon all States “to refrain from any
dealings with the Government of South Africa which are inconsistent with operative paragraph 2 of the
present resolution. Paragraph 2 declared that “the continued presence of the South African authorities in
Namibia is illegal ...”. In Resolution 283 (1970) the Security Council requested all States “to refrain from
any relations - diplomatic, consular or otherwise- with South Africa impiying recognition of the authority of
the Government of South Africa over the Temitory of Namibia”.

3By Resolutions 402 (1976) and 407 (1977), the. Security Council endorsed the General Assembly’s call upon
“all Govemments to deny any form of recognition to the so-called independent Transkei and to refrain from
baving any dealings with the so-called independent Transkei or other bantustans”.

41n Resolution 541 (1983), the Security Council called upon “all States not to recognize any Cypriot State other
than the Republic of Cyprus™. It reiterated this call in Resolution 550 (1984).

5In Resolution 662 (1990), the Security Council decided that the “annexation of Kuwait by Iraq under any form
and whatever pretext has no legal validity, and is considered null and void” and called upon all States “not to
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city of Jerusalem.6 Similarly, the General Assembly has expressed itself equally as
directly when seeking to prevent States from recognizing or dealing with an

occupying State, or other authority.” See also J Dugard, Recognition and the United
Nations (1987), pp.90-111 and Appendix A.

349. No resolutions comparable to any of those referred to have been made with
respect to East Timor. No express call has been made in any resolution on East
Timor that States refrain from recognising, or dealing with Indonesia. The
resolutions contain no declaration of a situation of illegality analogous to that made
in relation to Namibia. In these circumstances, Portugal cannot show any basis for
its contention that the resolutions of the United Nations with respect to East Timor
gave rise to an obligation opposable erga omnes which made it unlawful for
Australia to conclude the Timor Gap Treaty with Indonesia in December 1989.

recognize that annexation, and to refrain from any action or dealing that might be interpreted as indirect
recognition of the annexation”.

61n Resolution 478 (1980), the Security Council decided “not to recognise the *basic law’ and such other actions
by Israel that, as a result of this law, seek to alter the character and status of Jerusalem™ and called upon
“(a} all Member States to accept this decision; (b) those States that have established diplomatic missions at
Jerusalem to withdraw. such missions from the Holy City”.

7Referring 1o the Arab territories occupied by Israel in Resolution 3005(XXVII) of 1972, for example, the
General Assembly called upon States “not to recognize or co-operate with, or assist in any manner in, any
measures undertaken by the occupying Power to exploit the resources of the occupied territories ...".
Similarly, for example, in Resolution 33411D(XXX) (1975) relating to the “bantustans” in South Africa, the
General Assembly called upon “all Governments and organizations not to deal with any institutions or
authorities of the bantustans or to accord any form of recognition to them”.
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CHAPTER 2

AUSTRALIA WAS ENTITLED TO DEAL WITH INDONESIA AS THE
STATE IN ACTUAL AND EFFECTIVE CONTROL OF THE
TERRITORY

Section I; In principle ate is entitled to recognize another e in

actual and effective control of particular territory as
sovereign over that territory, and to deal with it on that basis

350. There is widespread acceptance among the international community and
in the literature that recognition is essentially a political act. By an act of
recognition, one State acknowledges that another State or government is in
effective control of the territory concerned and, at the same time, it indicates a
willingness to enter into dealings with that State or government in respect of the
territory. Of its nature, recognition is a discretionary matter for each State,
provided that it does not contravene any international legal obligation
incumbent on it.

351. This is the accepted view of recognition. The 1936 resolution of the
Institute for International Law described recognition as “a free act” of
individual States. The former Judge of the Permanent Court and Chief Justice
of the United States Supreme Court, Charles Evans Hughes, commented that:

“the question of the recognition of a foreign government is purely a
domestic one for the United States.” (Hackworth, Digest of

International Law, Vol.I, p.161)

The political nature of an act of recognition is referred to by J Dugard in
Recognition and the United Nations (1987), who notes that recognition -

“occurs when a State indicates its willingness to enter into political
relations with another State, such as by the exchange of diplomatic
relations and the conclusion of treaties. This is ‘an act which lies
within the arbitrary decision of the recognising State’.” (p.45,
quoting Kelsen)
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352. This conforms with the view of D P O’Connell, who wrote:

“recognition is a political action whereby the recognising State
indicates a willingness to acknowledge the factual situation and to
bring about certain legal consequences of that acknowledgment.”
(International Law (2nd ed, 1970), Vol .1, pp.127-8)

See also Nguyen Quoc, Daillier and Pellet, Droit international public (3rd ed
1987), p.366; Ch.Rousseau, Droit international public, III, p.528; and

J. Verhoeven, La reconnaissance internationale dans la pratique contemporaine
(1975), pp.576-583. Verhoeven refers, at p. 617, to the discretionary character

of recognition as “une réalité incontestable”.

353. Under traditional international law, a State could look to the sovereign in
actual possession without the need to enquire into the legality of its possession:
H Lauterpacht, Recognition in International Law (1947), p. 101, quoting
Vattel. Although this proposition is now subject to the law of the Charter, it
remains true that recognition is, in principle, an acknowledgment of the reality
of a situation. Generally speaking, the competence of an entity on the
international plane is limited by the degree of effective control which it in fact
exercises over the territory concerned. See J Touscoz, Le principe d’ effectivité
dans I’ordre international (1964), pp.200-205. As Chen says:

“It is a matter of general agreement among international lawyers
including proponents of the constitutive doctrine, that recognition

cannot be divorced from fact.” (The International Law of
Recognition (1951), p.54)

354. Australia’s decision to conclude the Timor Gap Treaty with Indonesia in
December 1989 was a consequence of a decision to recognize the factual reality
of the situation in East Timor. By its act of recognition, Australia
acknowledged the practical reality in East Timor, and sought to negotiate and
conclude a treaty to protect its long asserted legal rights. Without this
acknowledgment, Australia would not have been in a position to make the
arrangements contained in the Treaty. As a practical matter, Australia could not
have avoided the decision to recognize Indonesia, and to negotiate with a view
to making a treaty with it on the Timor Gap, if it was to secure and enjoy its
sovereign rights there. There was no other State with which it could have
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negotiated and concluded an effective agreement. No arrangement with
Portugal could have achieved Australia’s legitimate object, since Portugal did
not control the area in question and there was not the slightest prospect that it
would do so in the future.

355. As has already been shown (Part ITI, Chapter 1), the law of the Charter did
not require abstention from the acts of recognition and treaty-making on
Australia’s part. Of course a decision of a competent organ of the United
Nations may create an obligation binding on all States not to recognize a
situation. Just as the United Nations may create obligations opposable to all
States to take, or refrain from taking, steps with regard to the rights of a people
to self-determination, so it may create an obligation opposable to all States to
refrain from dealing with, or recognising the authorities of a State in control of
a territory, whether on account of a denial of the right of self-determination
there, or on account of some other illegality. But none of the resolutions of the
Security Council or of the General Assembly gave rise to such obligations.
There was no direction by the United Nations in any of its resolutions that
States must refrain from recognising or dealing with Indonesia in relation to
East Timor. Australia’s decision to recognize and to negotiate and conclude a
treaty with Indonesia in relation to East Timor did not contravene any United
Nations direction, and it is accordingly immaterial whether the resolutions of
the United Nations on East Timor were binding, or merely recommendatory (as
Australia maintains).

356. Nor can it be argued that, irrespective of the position taken by the
competent organs of the United Nations or by member States generally, there
was an unexpressed obligation not to recognize the Indonesian control over East
Timor, indefinitely and for any purpose. International law does not operate in a
vacuum, divorced from the responses of the international community to a
situation. No doubt a State should not, by precipitate and unilateral action, seek
to pre-empt the international response to a situation. Whether or not such
conduct would be unlawful, it might well expose the recognising State to
criticism for having acted prematurely. But once the international community
has considered a situation, and has adopted a response of a particular kind not
involving collective sanctions or a mandatory rule of non-recognition and has
maintained that position for some considerable period of time, the position is,
and must be, different. In such a case, international law does not impose an
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obligation unreal in itself and not reflective of the considered views of States. It
does not mandate concerted actions when the consensus that such action
requires is completely lacking.

357. As one writer commented, dealing with the prohibition of the acquisition
of territory by unlawful use of force:

“It seems a reasonable corollary to hold that the international
community may, in the alternative, eventually signify assent to the
new position and thus by recognition create a title. This possibility
in no way contradicts the main proposition that force does not of
itself create a title, because the international community would from
this point of view be exercising a quasi-legislative function.”

(R Y Jennings, The Acquisition of Territory in International Law
(Cambridge University Press, 1963), p.60)

The same writer goes on to comment that:

“non-recognition alone is an attitude which in any case is often
maintainable only for a limited period... It seems reasonable,
therefore, to suggest that in this matter the international community
should be left freedom to employ the traditional, delicate and highly
flexible machinery of recognition; the next step along the road of
advance would be some sort of collectivisation of the process,
possibly through the United Nations itself...

We have thought so far in terms of recognition pure and simple; but
it is not to be expected that anything in the nature of a formal
recognition of a-title to territory will necessarily be thought
appropriate by governments in this kind of case. What is rather in
point is the various factors of approbation and acceptance that go to
make a consolidation of title. Consolidation is an appropriate
concept here, because what is required is not only, or even mainly,
the acquiescence of the victim of the aggression for an apparent
acquiescence is the likely result of the use of force anyway... what is
in point is the acquiescence and approbation of third States generally.
If, on the other hand, States generally make it clear by non-
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recognition that the position is not considered acceptable, it would
seem that conditions for ordinary prescription are not fulfilled.” (ibid.
pp-61-2, footnotes omitted)

See also C.de Visscher, Les effectivités du droit international public, (1967)

pp.22-23. As Rousseau notes: “Reconnaitre une situation, ce n’est pas
nécessairement l'approuver. La reconnaissance n'est qu'une constatation, non
un jugement de valeur” (Ch. Rousseau, Droit international public (1977), III,
p.526).

358. The Treaty which is the subject of these proceedings was concluded 14
years after the controversial events had occurred, 13 years after the last
consideration of the issue by the Security Council, and 7 years after the last
consideration of the issue by the General Assembly. In 1982 the Assembly had
done no more than call on the States directly concerned to negotiate with a view
to settling the problem - in a resolution which attracted the support of no more
than a third of the members of the United Nations.

359. If the Portuguese claims in relation to the scope and gravity of Indonesia’s
wrong-doing are correct (and it is, of course, not a matter for the Court to
determine that in these proceedings), why did the Assembly in 1982 merely call
on the parties to negotiate: why did it not call on Indonesia to withdraw
immediately and unconditionally? The answer must be that a majority of the
Assembly thought that such an outcome was neither credible nor required by
the exigencies of the situation. If that was the case in 1982, it must have been
even more the case in 1989. Given the views of a majority of the General
Assembly in 1982, and the failure of Portugal or any other State to bring the
matter before the General Assembly or the Security Council in subsequent
years, the position had become clear: no restitution of the pre-1975 position
could be contemplated. That being so, it was open to Australia to reach
agreement with the only State which was in a position to give effect to that
agreement, viz. Indonesia.

Section [I: There is no independent basis for a duty of non-recognition
which would prevent the conclusion of the Timor Gap Treaty

360. Despite the limited and cautious response of the United Nations,
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addressed to the “parties directly concerned”, Portugal argues that there was an
independent legal obligation on third States such as Australia not to deal with
Indonesia in relation to East Timor. This argument is apparently put in two
ways.

361. First, it seems to be argued that, because Indonesia’s occupation of the
territory violated international law and, in particular, rules of international law
which are valid erga omnes, no third State could thereafter deal with Indonesia
in its capacity as governing authority over East Timor without being equally
guilty of such a violation.

362. The initial point to be made in response is that there was no binding
decision by a competent United Nations authority that Indonesia’s occupation
of the territory at the relevant time was unlawful. The facts were in dispute and
unclear. The passage of time since 1976 itself raised serious questions about
whether the United Nations had not concluded that the new situation should be
accepted as in conformity with international order, especially having regard to
the widely shared views of countries in the region (in particular, the ASEAN
countries).

363. In addition, as Australia has already argued, it is not open to the Court to
adopt the essential first step in the Portuguese argument, and to hold either that
Indonesia’s actions in the period 1975-76 were unlawful, or that its claims to
governing status in East Timor amounted to nothing even in 1989, when the
Treaty was concluded. Neither of these findings is possible in these
proceedings because under the Monetary Gold principle, they could only be
made consistently with the requirements of the judicial process in proceedings
to which Indonesia was a party.

364. But in any event, Portugal seeks to equate the State initially implicated in
the alleged wrong-doing and third parties, admittedly not so implicated, but
which subsequently find it necessary to deal with that State. Such an equation
is simplistic, and cannot be accepted. If there has been any default, it was that
of Indonesia which had brought about the situation in East Timor. By virtue of
that fact the obligation to promote the right of a people to self-determination
must rest primarily with it. That there is a difference between the source of
Indonesia’s obligation and that of other States is supported by the Court’s
Advisory Opinion in the Namibia Case. In that case, the Court distinguished
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the source of South Africa’s obligation from that of Member States of the
United Nations. The Court stated that:

“South Africa, being responsible for having created and maintained a
situation which the Court has found to have been validly declared to
be illegal, has the obligation to put an end to it. It is therefore under
obligation to withdraw its administration from the territory of
Namibia... Physical control of a territory, and not sovereignty or
legitimacy of title, is the basis of State liability for acts affecting
other States.” (ICJ Reports 1971, p.54)

365. The legal obligations of other States did not arise per se from the illegal
situation which South Africa had brought about, but from the Security
Council’s specific resolutions which were declared to be binding on States (id.
pp.53-54). But there has been no comparable United Nations resolution with
respect to East Timor, and therefore there has been no resulting obligation on
other States to take or refrain from taking specific action. There can be no
obligation on other States to respond in a particular way to an illegal situation
brought about by another State unless there has been a collective decision to
that effect. As the Court also said in the Namibia case:

“The precise determination of the acts permitted or allowed - what
measures are available and practicable, which of them should be
selected, what scope they should be given and by whom they should
be applied - is a matter which lies within the competence of the
appropriate political organs of the United Nations acting within their
authority under the Charter.” (ICJ Reports 1971, p.55)

The need for a collective decision before a third State can incur a duty to act or
refrain from acting in response to the wrongdoing of another State is also
reflected in the draft Articles on the subject of State responsibility which
Riphagen recommended in the International Law Commission. See in
particular, Articles 11-14 and commentary thereto in Yearbook of ILC, 1985,
VolII, pp.12-14.

366. The second form which the Portuguese argument takes (c¢f. para.399
above) is to treat Australia as having an independent and particular obligation to
East Timor. Portugal relies repeatedly on the existence of an Australian
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obligation to promote (favoriser) respect for the principle of equal rights and
self-determination of peoples, relying in particular on the terms of resolution
2625(XXV). But that obligation is not uniimited. It does not mean that third
States are to be equated with the States principally involved, on whom the
primary obligation falls to implement the principle of self-determination of the
people under their control. Portugal, having signally failed itself to promote the
principle of self-determination in relation to East Timor, relies on third States to
step into its breach. But Australia was never an administering authority of the
territory. Its obligation is to respect the outcome of any act of self-
determination of the people of the territory, and to co-operate with the
competent organs of the United Nations to that end. Thus, in resolution
2625(XXV) under the heading “the principle of equal rights and self-
determination of peoples”, the duty of every State to promote the realisation of
that principle through joint and separate action is linked to the duty to “render
assistance to the United Nations in carrying out the responsibilities entrusted to
it by the Charter regarding the implementation of the principle”.

367. All this Australia has done. But as we have seen, the United Nations in
the exercise of the responsibilities referred to in resolution 2625(XXV) has not
achieved, and apparently no longer seeks, the withdrawal of Indonesia from the
territory. Instead, it regards the matter as one to be resolved by negotiation
between the parties directly concerned. Australia is not such a party. It will, as
far as it can, facilitate those negotiations and will respect and recognize any
internationally acceptable outcome of them. But it is not a colonial
administrator of East Timor. It is a third party with its own legitimate claims
and interests to uphold and with responsibilities for the economic development
of its own people. The obligations to promote respect for self-determination, in
a situation not of its own making, go no further than as stated in paragraph 366
above. :
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Section ITII: There has been no criticism by the international community,

or from competent United Nations bodies, of St includin
Australia) which have recognized or dealt with Indonesig in

respect of East Timor

368. The practice of States since 1976 shows that they have not been conscious
of any restrictions in their dealings with Indonesia in relation to East Timor,
whether these restrictions might flow from United Nations resolutions or from
general international law. Since 1976 Indonesia has maintained unrestricted
diplomatic and consular relations with a large number of States and has become
party to numerous bilateral treaties which apply to East Timor (Part I, Chapter
2). A large number of States, including all States neighbouring Indonesia, have
expressly recognized the incorporation of East Timor within Indonesia. Many
other States have dealt with Indonesia on much the same basis, although they
have not found it necessary to make such express statements (Part I, Chapter 2).

369. Nor have there been any complaints by States other than Portugal in
relation to the conclusion by Australia of the Timor Gap Treaty. In other
words, no State except Portugal has considered Australia’s actions as requiring
a protest or any other kind of response.

370. Portugal itself has been weak and erratic in its own response to the
negotiation and conclusion of the Timor Gap Treaty. Australia announced in
1978 that it would commence negotiations with Indonesia in relation to the
Timor Gap. Negotiations commenced in February 1979, but Portugal made no
formal objection, by note or minute, to their commencement, though Portugal
had earlier expressed “surprise” (in January and December 1978) at Australia’s
recognition de facto and then de jure of Indonesia’s sovereignty over East
Timor (Annexes 22 and 23). On the subject of the Timor Gap negotiations,
however, there was at that time complete silence.

371. More than seven years passed before Portugal took any further diplomatic
or other initiatives in relation to the Timor Gap negotiations. In August 1985
the Portuguese Foreign Ministry issued a communique following remarks by
the Australian Prime Minister, Mr Hawke, in an interview and in Parliament,
indicating that there had been no change in Australian policy concerning East
Timor, and that negotiations with Indonesia on the Timor Gap were continuing.
(The Statement is reproduced as Annex III.27 in Vol.V, p.218 of the Portuguese
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Memorial.) It was not until September 1985 (when the negotiations for a joint
development zone were announced) that Portugal made formal protest
concerning the Timor Gap negotiations, a fact which Portugal itself
acknowledges. There were further Portuguese notes on 9 and 31 October 1988,
30 October and 13 December 1989 and 11 February 1991, also protesting
against Australia’s continued negotiation with Indonesia in relation to the Timor
Gap. The Notes are set out in Annex 4 to the Portuguese Application instituting
these proceedings. The Notes were the limit of Portuguese response. The issue
was not raised in the United Nations although Portugal could have done so at
any time after 1982,

372. Australia replied to the note of 31 October 1988 on 2 November 1988
(Memorial, Annex II1.25, Vol.V, p.210-215) and to the Note of 13 December
1989, in January 1990 (Annex II1.26). In each response, Australia rejected
Portugal’s assertions that it was acting contrary to international law in
negotiating with Indonesia. As it stressed in its replies, Australia’s recognition
of Indonesia as sovereign did not condone the manner in which Indonesia had
originally acquired East Timor. Nor did Australia consider its action prejudicial
to the rights of the people of East Timor. Australia referred to its efforts to
further the interests of the people of East Timor through humanitarian and other
assistance. Australia stated clearly that it supported international initiatives to
resolve the East Timor situation. It made no concession, however, that Portugal
was entitled to bring its claims against Australia to this Court.

Section IV: In concluding the Timor Gap Treaty, Australia impeded
neither the negotiation of the issue by the “parties directly
concerned” nor any act of self-determination of the people of
East Timor that might result from such negotiations

373. In concluding the Timor Gap Treaty, Australia in no way impeded the
negotiation of the issue by the parties directly concerned. As noted in Part I,
Chapter 2, paragraphs 146-152, negotiations under the auspices of the
Secretary-General are continuing between Indonesia and Portugal. Nor would
the conclusion and implementation of the Treaty impede that process which in
any event has Australia’s firm support.
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374. Nor would the conclusion and implementation of the Timor Gap Treaty
hinder any act of self-determination of the people of East Timor that might
result from the negotiations. As has been pointed out above (Chapter 3,
para.318), an act of self-determination brings the choice of a number of possible
options, including independence or integration (as with Indonesia). (cf,
resolution 1541(XV).) Whatever the choice made, the conclusion of the Treaty
cannot prevent that choice from being effective. The Treaty does not prevent
the exercise at some later date of the right of the people of East Timor freely to
choose their future political status, in accordance with arrangements approved
by the United Nations.

375. A State can only breach the obligation to respect the right of a people to
self-determination if its conduct prevents or hinders the exercise by the people
of a non-self-governing territory of their right freely to determine their future
political status. The principle of self-determination is not concerned with the
validity of exercises of sovereignty prior to self-determination. What Australia
has done is make an agreement (on the resources of the Timor Gap) with the
State which at the time that agreement was made was in a position to give effect
to it. Australia contends that in pursuing such a course, it has not failed to
observe any obligation to Portugal or the people of East Timor. By concluding
the Timor Gap Treaty with Indonesia, Australia did nothing to affect the ability
of the people of East Timor to make a future act of self-determination.

Section V:  In concluding the Timor Gap Treaty, Australia has not
contravened the principle of permanent sovereignty over

natural resources

376. Portugal asserts that by concluding the 1989 Treaty Australia has
contravened the right of the people of East Timor to permanent sovereignty
over their natural resources (Memorial, paras.8.15-8.21). According to
Portugal, these resources extend to the median line dividing the offshore area
between Australia and East Timor. But Australia has never accepted these
claims concerning the maritime entitlements of East Timor. Indeed, Australia
has consistently asserted claims of its own to the area in question. Given that
there has been no agreement on the question, the extent of the maritime rights
appurtenant to East Timor remains uncertain. It certainly cannot be determined
in these proceedings (as Portugal expressly concedes: Memorial, Chapter VII,
paras.7.03, 7.07 - 7.08). To do so would directly call into question the legal
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rights and claims of a third State, Indonesia, which is not a party to these
proceedings. In these circumstances, Portugal cannot assert that a particular
portion of the maritime area was “its own”, and it cannot therefore demonstrate
that the people of East Timor have been deprived of part of their territory or
natural resources.

377. The principle of permanent sovereignty over natural resources is a
corollary of the principle of self-determination. It has already been shown that
the principle of self-determination did not prevent Australia from concluding
and implementing the 1989 Treaty, thereby giving effect to its own sovereign
rights. The same must be true of the corollary principle of permanent
sovereignty over natural resources: to rely on that principle is simply to
reiterate the issue in another form.

378. According to Portugal, the conclusion by Australia and Indonesia of the
Timor Gap Treaty “has infringed and is infringing the right of the people of
East Timor to self-determination, to territorial integrity and unity and its
permanent sovereignty over its natural wealth and resources, and is in breach of
the obligation not to disregard, but to respect that right, that integrity and that
sovereignty” (Application, p.19).

379. As shown in this and the previous chapter, the Treaty in dispute in no way
infringes the rights of the people of East Timor. Moreover, it is indeed very
difficult to see in what manner this Treaty could be detrimental to those people,
even assuming that in exercising their right to self-determination they do in the
future become an independent State.

380. If that situation did arise, it would be up to the new State to decide
whether to accept or to reject the Treaty. As the Arbitration Tribunal recalled in
the dispute between Guinea-Bissau and Senegal:

“A State born of a process of national liberation has the right to
accept or to reject any treaties concluded by the colonial State after
the initiation of the process. In this field, the newly independent
State enjoys a total and absolute freedom...” ((1989) 83 ILR 1, 26,
para.44)
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This statement is in conformity with the general rule enunciated in Articles 16
and 24 of the Vienna Convention on the Succession of States in Respect of
Treaties of 1978. (The Timor Gap Treaty is not, for the reasons referred to in
paragraph 3835, a treaty which relates to a boundary or the regime of a boundary
within the meaning of Article 11 of that Convention.) But it cannot be assumed
that, even if East Timor were to become an independent State, its people would
wish to repudiate the Treaty.
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CHAPTER 3

THE TIMOR GAP TREATY IS AN EXERCISE OF AUSTRALIA’S
SOVEREIGN RIGHTS UNDER INTERNATIONAL LAW

381. In this Chapter, it is argued that Australia's decision to conclude the 1989
Treaty constituted a measure of legitimate practical action which gave effect to
Australia's seabed rights in international law. Rather than trying to persuade the
competent organs of the United Nations to reconsider their attitude with respect
to East Timor, Portugal seeks to limit Australia’s rights to protect and enjoy its
natural resources.

Section I: Under the Treaty., Australia protects and exercises long-
asserted sovereign rights

382. Australia has long asserted sovereign rights over the area of seabed
covered by the Treaty. Australia first asserted jurisdiction over its appurtenant
continental shelf by Proclamation in 1953. Following that, the Pearl Fisheries
Act (No.2) 1953 defined the continental shelf for the purposes of the Act as “the
submarine areas contiguous to the coasts of Australia to a depth of not more
than 100 fathoms” (approximately 200 metres). The 200 metres isobath was the
minimum depth incorporated in the definition of the continental shelf in the
1958 Continental Shelf Convention. In the mid 1950s and 1960s various
petroleum permits were issued by Australia over the seabed in the Timor Gap
area. A summary of the various assertions by Australia of jurisdiction beyond
the median line in the Timor Gap area is set out in a diplomatic note to Portugal
of 21 November 1974. This note was sent in response to Portugal’s grant of a
concession in the area of the Timor Gap. The Note is reproduced as Annex IV-
11 in the Portuguese Memorial (Vol.V.p.327-331).

383. As shown on the chart reproduced in Portugal’s Memorial (facing
page 52), the 200 metres isobath extends almost to the straight-line closure of
the delimitation agreed with Indonesia in 1971-72. It lies well north of a
median line based on distance between Australia and Indonesia. Beyond the
200 metres isobath, the seabed suddenly drops off into the Timor Trough.
Australia’s view has always been that this was the limit of the
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geomorphological continental shelf. This view was the basis of its negotiations
with Indonesia over sea-bed delimitation, both in 1971-2 and more recently in
relation to East Timor.

384. After Australia concluded the seabed boundary agreements with Indonesia
in 1971-2, it sought to negotiate with Portugal on the remaining area. Australia
met with no suggestion that a line drawn along the 200 metre isobath would
somehow violate the principle of self-determination. But it proved difficult to
interest the then Portuguese Administration in the issue (given its general
indifference to East Timor - see paras.28-29 above), and the boundary remained
unresolved until Portugal’s withdrawal from the territory in 1975. (See
Memorial, para. 7.04; also Lumb, “The Delimitation of Maritime Boundaries in
the Timor Sea” (1981) 7 Australian Yearbook of International Law 72.) After
1975, Indonesia also made claims to the area, which conflicted with Australia’s
own claim and its understanding of the relevant law. As a result of these
competing claims, no exploration of the area could, as a practical matter, take
place.

385. Portugal concedes that this case does not concern the delimitation of the
continental shelf. The Treaty is not a maritime delimitation agreement which
establishes permanent maritime boundaries (cf.. Article 2(3)). It is an
agreement on a Zone of Cooperation in an area between East Timor and
Northern Australia. It deals solely with exploration for and exploitation of
petroleum resources. It should be noted, nonetheless, that the coastline of
Australia in the relevant area is considerably longer than that appurtenant to
East Timor and that for reasons of history, geomorphology and geography,
Australia regards the area covered by the Zone of Cooperation as being an area
over which it has sovereign rights in accordance with the relevant rules of
international law. (The text of the Treaty is in Annex 2 of Portugal’s
Application and Annex I.9 of Portugal’s Memorial. The history leading to the
negotiation of the Treaty is set out in Memorial, paragraphs. 2.01 - 2.12. For an
analysis of the Treaty, see Burmester, “The Timor Gap Treaty” [1990]

Australian Mining and Petroleum Law Association (AMPLA) Yearbook 233-

247, a copy of which has been lodged with the Court.)

386. The Zone of Co-operétion consists of three areas. Area A is expressed to
be subject to:
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“... joint control by the Contracting States of the exploration for and
exploitation of petroleum resources, aimed at achieving optimum
commercial utilisation thereof and equal sharing between the two
Contracting States of the benefits of the exploitation of petroleum
resources ...” (Article 2(2))

387. The form of joint control established under the Treaty is relatively
straightforward. In Area A, control is exercised by a Ministerial Council
consisting of an equal number of ministers designated by each State, and a Joint
Authority responsible to the Council. The Ministerial Council has overall
responsibility for matters relating to petroleum exploration and exploitation
(Article 6). Its decisions are made by consensus (Article 5(5)). The Joint
Authority is responsible for the management of activities including the
supervision of contracting corporations in the Area (Article 8). Areas B and C
fall within Australian and Indonesian administration respectively. In relation to
them, there is provision for a sharing of tax revenues. This reflects the
Contracting Parties' understanding that there should be an equal sharing of
benefits.

388. In making the Treaty, Australia exercised long-asserted rights over areas
of the Timor Sea which it considered to be its own. Nonetheless, the Treaty
establishes a co-operative regime which Australia considers to be conducive to
international order, and the interests of the people of the region. There is no
basis for Portugal’s assertion that negotiations with the people of East Timor
would not have led to a result as favourable to Australia (Memorial, para. 2.03).
On the contrary, the Treaty was concluded by parties at arms length, and
represents a reasonable compromise of conflicting claims. It is intended to
ensure that petroleum exploration and exploitation in the Timor Sea be
conducted on a basis that achieves “optimum commercial utilisation thereof and
equal sharing between the two Contracting States of the benefits ...” (Article
2(2)(a)). As Portugal itself acknowledges (Memorial, para. 2.02), the Timor
Gap is not without possible economic potential. The Timor Gap agreement is,
in Australia’s view, a model of how disputes over maritime territory should be
resolved by provisional arrangements of a practical nature.
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Section II: The Treaty is a measure of practical action to secure
Australia’s rights and interests under international law

389. In negotiating and concluding the Treaty, Australia evidently sought to
secure the enjoyment of those rights over her natural resources which
international law confers. The preamble states that the parties entered into the
Treaty:

“Conscious of the need to encourage and promote development of
the petroleum resources of the area; [and]

Desiring that exploration for and exploitation of these resources
proceed without delay ... .”

400. Australia, like all States, has a right to enjoy its own natural resources.
Australia had no practical alternative but to enter into negotiation with
Indonesia to secure some agreement with respect to the Timor Gap, 50 as to
enable Australia to exercise its rights in those areas of the Timor Sea which it
claimed.

401. By its Application and submissions, Portugal seeks to prevent Australia
from performing its agreement with a neighbouring State concerning maritime
areas which belong to Australia, even though Australia cannot, as a practical
matter, exercise its rights there without such an agreement. Only Indonesia is in
a position to give effect to such an agreement (¢f.. Application, para.9;
Portuguese Constitution of 2 April 1976, as revised in 1989 - Art.293, Annex 8
hereto). There has been no State other than Indonesia with whom Australia
could have negotiated a practicable resolution of the competing claims over the
seabed in the Timor Sea, so as to allow exploration to proceed.

402. International law does not deny States the ability to take practical action,
as Australia has done, to protect their economic interests, even though there
may be doubt or disagreement as to the precise legal position. Indeed, such
action has been quite common: some occasions are referred to by Lauterpacht
in Recognition in International Law, (Cambridge, 1947), pp. 389-90; also
pp.121-2, 346-8, 377-8. The Timor Gap Treaty constituted a practical measure
of resolving a dispute between Indonesia and Australia, so that Australia could
protect its rights and enjoy the resources which belonged to it.
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403. Co-operative arrangements of this kind exist for the utilisation of offshore
petroleum in other parts of the world. For example, a similar arrangement was
adopted under the Frigg Field agreement between the United Kingdom and
Norway designed to facilitate exploitation of petroleum deposits overlapping
the existing delimitation line in the North Sea. See H Burmester, “The Timor
Gap Treaty” [1990] AMPLA Year Book 233, 234; H Fox et.al., Joint
Development of Offshore Qil and Gas, (1989), pp. 3-5, 53-114; P C Reid,
“Petroleum Development in Areas of International Seabed Boundary Dispute -
Means for Resolution”, [1985] AMPLA Year Book 544. The Timor Gap
Treaty recalls aspects of these other arrangements.

Section III: The Treaty gives effect to Australia’s obligations at
international law

404. In concluding the Treaty Australia acted in conformity with its obligation
under Article 6 of the 1958 Geneva Convention on the Continental Shelf,
pursuant to which States sharing the same continental shelf undertake to
determine the boundary line by agreement between them. It should also be
noted that Article 83(3) of the 1982 Law of the Sea Convention contemplates
that when agreement cannot be reached on appropriate maritime delimitation,
the relevant States:

“shall make every effort to enter into provisional arrangements of a
practical nature and, during this transitional period, not to jeopardise
or hamper the reaching of the final agreement. Such arrangements
shall be without prejudice to the final delimitation.”

See also Article 74.

405. Consistently with its provisional nature, the Treaty provides for an initial
term of operation of 40 years with provision for extension for successive 20
year periods (Article 33) and the Contracting States undertake to continue their
efforts to reach agreement on a permanent continental shelf delimitation in the
Zone of Co-operation (Article 2(4)). The Timor Gap Treaty is a clear example
of just the kind of practical arrangement to which Article 83(3) refers. Further,
given its provisional nature and its incorporation of the “sovereignty neutral”
principle, the agreement cannot be regarded as adverse to the interests of any
State (or the people of East Timor).




175

406. Having regard to all the circumstances, including the lack of any direction
from the United Nations to the contrary, it was incumbent on countries in the
region to determine for themselves whether the promotion of co-operative
arrangements of the kind represented by the Treaty was desirable, because
likely to contribute to the peace and security of the region and ultimately the
observance of international law. Australia took full account of these
considerations in making the Timor Gap Treaty. By the preamble to the Treaty,
Australia and Indonesia affirmed they entered the Treaty: '

“Fully committed to maintaining, renewing and further strengthening
the mutual respect, friendship and cooperation between their two
countries through existing agreements and arrangements, as well as
their policies of promoting constructive neighbourly cooperation; ...
(and]

Believing that the establishment of joint arrangements to permit the
exploration for and exploitation of petroleum resources in the area
will further augment the range of contact and cooperation between
the Governments of the two countries and benefit the development of
contacts between their peoples”.

These expressions of intent are entirely consistent with Australia’s earlier
agreements with Indonesia in 1971 and 1972.

Section IV: Concluding remarks

407. Portugal challenges the exercise by Australia of its sovereign right to
decide whether to enter into negotiations with a neighbour, and if so, when, and
subject to what conditions. This is a discretion ordinarily enjoyed by all States.
Portugal does so without the benefit of any direction of the General Assembly
or Security Council, and without taking steps (which would have been open to it
at any time) to bring the matter before the General Assembly or the Security
Council for debate and decision. If Portugal’s Application was granted,
Australia would be prevented from performing an agreement with a
neighbouring State which protects its rights and interests in those maritime
areas which it regards as its own.
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408. The basis upon which Portugal seeks this remedy remains obscure.
Portugal claims it does not argue that the Treaty as such is invalid. How then,
given a valid Treaty, can one Party be ordered not to perform its obligations
under that Treaty? Australia knows of no legal basis upon which the Court
could make such an order against it, assuming the Treaty to be valid. Of course,
if that assumption is changed so as to permit the remedy - that is to say the
Treaty is deemed invalid - Portugal faces an insuperable problem. For a
declaration that the Treaty - a bilateral treaty - is invalid inevitably affects the
tights of Indonesia, which has not consented to the jurisdiction. The dilemma
in which Portugal is placed seems, to Australia, to be inescapable.

409. Unless Portugal can demonstrate that the duties allegedly owed to it or the
people of East Timor form part of the jus cogens, so that the Treaty is rendered
invalid under Article 53 of the Vienna Convention on the Law of Treaties 1969,
there is no relevant basis upon which the Court can enjoin Australia from
enforcing the Treaty. But no issue of jus cogens arises in this case, and the
Portuguese concession to that effect is plainly correct. It has already been
argued that Australia acted lawfully in entering into the Treaty, and that its
implementation of the Treaty similarly does not infringe Australia’s
international obligations (Part III, Chapters 1 and 2). In any event, even if it
could be established (as in these proceedings it obviously cannot be) that
Indonesia had breached a rule of jus cogens by its conduct in East Timor in
1975-6, it would not follow that Australia also breached a rule having that status
by entering into the Treaty in 1989. The position of third States, not parties to
any breach of international law but confronted with a factual situation which
shows no sign of change, and one which the international community has
resolved to treat in a certain way (not involving sanctions or an obligation of
non-recognition) is entirely different from the position of the wrong-doing State
itself. See paragraphs 202-204 and 364-67 above for elaboration of this
elementary distinction. Even if Portugal demonstrates that Australia is subject
to other obligations, arising from other treaties or general international law,
which are incompatible with its obligations under the Timor Gap Treaty, such a
situation would be dealt with according to the rules of State responsibility: cf.
Article 30(5) of the 1969 Vienna Convention. It would not constitute a basis on
which to enjoin Australia from giving effect to the Timor Gap Treaty. Unless a
breach of a rule of jus cogens can be clearly shown, Australia remains under the
primary duty, referred to in Article 26 of that Convention, to perform its
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obligations under the Timor Gap Treaty in good faith, and there is no basis for
the Court to interfere in the due performance by Australia of those obligations.

410. If, despite this, the Court were to grant Portugal the remedy it seeks, the
practical consequences would be highly injurious to the rights of Australia as a
coastal State. It would become practically impossible for Australia to exercise
its rights and enjoy its natural resources there. Portugal invites the Court to
direct that Australia only negotiate with Portugal on these matters, even though
Portugal is incapable of performing any undertakings which it might give in
relation to the region. Such negotiations would be futile. By inviting the Court
to enjoin Australia from performing the agreement with Indonesia (Application,
para.34(5)), Portugal invites the Court to suspend indefinitely Australia’s rights
over resources which belong to it, contrary to the interests of the people of
Australia. This outcome is not in keeping with the basic tenets of international
law.

411. Portugal, it will be recalled, did not decide to decolonise its overseas
territories until after the coup in Portugal in April 1974. This resulted in
widespread chaos and civil conflict in its former colonies. In the case of East
Timor, the territory was “completely unprepared for self-governance”.
Speaking before the United States Senate Foreign Relations Committee on
6 March 1992, the Deputy Assistant Secretary of State for East Asian and
Pacific Affairs, Mr Kenneth M Quinn, stated:

“When the world turned its attention to East Timor in the mid-
1970’s, self-determination was not a realistic option. ... In 1974,
after four centuries of colonial rule, East Timor had 47 elementary
schools, 2 middle schools, 1 high school, and no colleges. Now it
has 574 elementary schools, 99 middle schools, 14 high schools, and
3 colleges. In 1974, East Timor had 2 hospitals and 14 health clinics.
Now it has 10 hospitals and 197 village health centres. In 1974, East
Timor had 100 churches. Today it has 518. In 1974, East Timor had
20 kilometres of surfaced roads, all within Dili. Now it has
428 kilometres throughout the province. In 1974, East Timor was
plagued with endemic poverty. Today poverty remains a probiem ,
as it does elsewhere in that part of Indonesia, but starvation is
extremely rare. The missing economic element is sufficient
employment to fulfil rising expectations of newly educated youth,
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But new business investors insist on a peaceful environment. And
that remains problematic until the East Timor issue is fully resolved”
(Annex 9, pp.13-14, 17-18).

412. Prior to 1980, Portugal took few or no steps to resolve the problem in East
Timor, and its activity since then has been partial and erratic. Portugal cannot
now load the burden of its defaults onto a third State which is in no way
responsible for the situation. Although Australia voted in favour of the early
resolution of the situation in East Timor in the United Nations, today Australia,
with many other countries, has accepted the reality of Indonesia’s authority over
East Timor. Australia’s entry into the Timor Gap Treaty with Indonesia was a
lawful response to the situation that had developed. By entering into the Treaty
in December 1989, Australia did not contravene any direction of the United
Nations with respect to East Timor, for none had been made. Australia
continues to endorse the efforts of the Secretary-General to negotiate a
resolution of the situation. As the international community has recognized,
these negotiations primarily concern Portugal and Indonesia. Portugal and
Indonesia, with the mediation of the Secretary-General, continue to seek a
solution to the problem. Australia has also sought to promote the humanitarian
treatment of the people of East Timor, and has been generous in the aid which it
has directed to East Timor, especially through the Red Cross. If Portugal and
Indonesia reach an agreement over East Timor and that agreement is approved
by the United Nations, Australia will respect and recognize its outcome. It will
abide by any authoritative decision which the United Nations may make with
respect to East Timor. Australia’s entry into the Timor Gap Treaty is not
inconsistent with this. Any new State in East Timor is free to accept, to reject,
or to seek to renegotiate the Treaty. In the meantime Australia is fully entitled
to enter into arrangements with a State in order to protect and utilise its own
resources.
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SUBMISSIONS

413. The Government of Australia submits that the Court should adjudge and
declare that the Portuguese application be dismissed on the grounds that :

the Court lacks jurisdiction to decide on the Portuguese claims, or the
claims are inadmissible;

alternatively, the actions of Australia invoked by Portugal do not give rise
to any breach of rights appertaining to Portugal under international law on
the part of Australia.

GAVAN GRIFFITH
Agent of the Government of Australia

HENRY BURMESTER
Co-Agent of the Government of Australia

WARWICK WEEMAES
Co-Agent of the Government of Australia
1 June 1992
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APPENDIX A

UNITED NATIONS RESOLUTIONS ON SELF-DETERMINATION
CALLING FOR ACTION BY THIRD STATES

SOUTHERN RHODESIA

I[.  On 11 November 1965, the minority regime in Southern Rhodesia
unilaterally declared independence from the United Kingdom. The illegality of
the regime was repeatedly emphasized in later resolutions of the Security
Council and General Assembly. See Security Council resolutions 216 (1965),
217 (1965), 221 (1966), 232 (1966), 253 (1968), 277 (1970), 288 (1970), 320
(1972), 333 (1973), 409 (1977), 423 (1978), 437 (1978), 445 (1979), 448
(1979); also General Assembly resolutions 2508(XXIV) (1969); 2383(XXII)
(1968). The Security Council regarded the unilateral declaration of
independence as having “no legal validity” (resolution 217 (1965), para.3 cf,
resolution 288 (1970), para.1).

2. The reason for the illegality of this minority regime was that its existence
was incompatible with the right to self-determination. In resolution 2022(XX)
(1965), which predated the unilateral declaration of independence by several
days, the General Assembly indicated that the intended declaration “would
continue the denial to the African majority of their fundamental rights to
freedom and independence”. The General Assembly also reaffirmed “the right
of the people of Southern Rhodesia to freedom and independence and
recognise[d] the legitimacy of their struggle for the enjoyment of their rights as
set forth in the Charter of the United Nations, the Universal Declaration of
Human Rights and...resolution 1514(XV)” (at para.2). This wording was
subsequently repeated in numerous resolutions of the General Assembly and the
Security Council. See General Assembly resolutions 2508(XXIV) (1969),
para.l; 2383(XXIII) (1968); 31/154A (1976); Security Council resolutions 253
(1968); 227 (1970); 318 (1972); 328 (1973); 403 (1977); 424 (1978); 445
(1979); 448 (1979), 460 (1979), 463 (1980). In resolution 2138(XXID) (1966),
the General Assembly condemned “any arrangement reached between the
administering Power [the United Kingdom] and the illegal racist minority
régime which will not recognise the inalienable rights of the people of
Zimbabwe to self-determination and independence in accordance with General
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Assembly resclution 1514(XV)” and reaffirmed “the obligation of the
administering Power to transfer power to the people of Zimbabwe on the basis
of universal adult suffrage, in accordance with the principle ‘one man, one
vote’” (paras. 1-2). See also General Assembly resolutions 2383(XXIII)
(1968), para.6; and 31/154A (1976).

3.  In resolution 216 (1965), para.2, the Security Council decided to call on
States “not to recognize this illegal racist minority regime in Southern Rhodesia
and to refrain from rendering any assistance” to it. In resolution 217 (1965),
para.6, the Security Council again called upon States “not to recognize this
illegal authority and not to entertain any diplomatic or other relations with it”.
In resolution 277 (1970), para.9 (a), it decided that Member States shall “sever
all diplomatic, consular, trade, military and other relations that they may have
with the illegal regime in Southern Rhodesia, and terminate any representation
that they maintain in the Territory”. See also General Assembly resolution
2508(XXIV) (1968), para.9. In resolution 328 (1973), para.7, the Security
Council called upon all Governments “to continue to treat the racist minority
régime in Southern Rhodesia as wholly illegal” whilst the General Assembly
called on all Governments “to discontinue any action which might confer a
semblance of legitimacy on the illegal regime” (resolution 31/154B (1976),
para.4 (c)).

4.  The Security Council also called on States to take other specific measures
against Southern Rhodesia, principally involving the implementation of trade
embargoes, e.g., resolutions 217 (1965); 232 (1966); 253 (1968); 277 (1970);
333 (1973); 409 (1977). Adoption of these measures by States was in many
cases mandatory, and the Security Council on several occasions specifically
invoked Article 25 of the Charter of the United Nations, e.g., resolutions 232
(1966), para.6; 253 (1968), paras. 11-12; 288 (1970), para.4; 314 (1972), para.2;
318 (1972); 320 (1972). On several occasions, the Security Council noted that
certain States (including Portugal) had acted in violation of the Charter by
continuing to offer assistance to the regime in Southern Rhodesia. See
resolutions 277 (1970), para.6; 320 (1972); 333 (1973); General Assembly
resolution 2383(XXIII), para.4.

5. When the political leaders in Southern Rhodesia purported to conclude an
“internal settlement” in March 1978, the Security Council responded by
declaring “illegal and unacceptable any internal settlement concluded under the
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auspices of the illegal régime and [calling] upon all States not to accord any
recognition to such a settlement” (resolution 423 (1978); also 424 (1978)).

NAMIBIA

6. Inresolution 2145(XXI) (1966), the General Assembly reaffirmed “that
the provisions of General Assembly resolution 1514(XV) are fully applicable to
the people of the Mandated Territory of South West Africa and that, therefore,
the people of South West Africa have the inalienable right to self-determination,
freedom and independence in accordance with the Charter of the United
Nations” (para.1l); declared that “South Africa had failed to fulfil its obligations
in respect of the administration of the Mandated Territory” (para.3); and
decided that the Mandate was terminated and that “South Africa has no other
right to administer the territory and that henceforth South West Africa comes
under the direct responsibility of the United Nations” (para.4). By resolution
2248 (S-V) (1967), the General Assembly established a “United Nations
Council for South West Africa” (Namibia) to administer the Territory until
independence.

7.  The General Assembly and the Security Council later reaffirmed the
inalienable right of the people of Namibia to freedom and independence, in
conformity with General Assembly resolution 1514(XV). See General
Assembly resolutions 2517(XXIV) (1969) and 2678(XXV) (1970); Security
Council resolutions 246 (1968); 264 (1969); 276 (1970); 283 (1970).

8.  Inresolution 264 (1969), the Security Council recognised that the General
Assembly had terminated the Mandate of South Africa over Namibia and
considered that “the continued presence of South Africa in Namibia is illegal
and contrary to the principles of the Charter and the previous decisions of the
United Nations” (para.2). In resolution 269 (1969), the Security Council added
that the continuing South African occupation of Namibia “constitute[d] an
aggressive encroachment on the authority of the United Nations, a violation of
the territorial integrity and a denial of the political sovereignty of the people of
Namibia” (para.3).
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9. In its earliest resolutions on Namibia, the Security Council merely
“invite[d] all States to exert their influence in order to induce the Government
of South Africa to comply with its resolutions (resolutions 245 (1968), para.3;
264 (1969), para.7; cf. also resolution 246 (1968), paras. 3-4). However, in
resolution 269 (1969), the Security Council called upon “all States to refrain
from all dealings with the Government of South Africa purporting to act on
behalf of the Territory of Namibia” (para.7). This call was substantially
repeated in resolution 276 (1970) in which the Security Council also declared
that “the continued presence of the South African authorities in Namibia is
illegal and that consequently all acts taken by the Government of South Africa
on behalf of or concerning Namibia after the termination of the Mandate are
illegal and invalid” (para.2). In resolution 283 (1970), the Security Council
outlined in greater detail the measures of non-recognition to be taken by States,
requesting “all States to refrain from any relations - diplomatic, consular or
otherwise - with South Africa implying recognition of the authority of the
Government of South Africa over the Territory of Namibia” (paras. 1-3); calling
upon “all States to ensure that companies and other commercial and industrial
enterprises owned by, or under direct control of, the State cease all dealings
with respect to commercial or industrial enterprises or concessions in Namibia”
(paras. 4-7); and requesting “all States to undertake without delay a detailed
study and review of all bilateral treaties between themselves and South Africa
in so far as these treaties contain provisions by which they apply to the Territory
of Namibia (para.8).

10. As South Africa contested the validity and binding force of resolution 276
(1970), the Security Council decided in resolution 284 (1970) to request an
advisory opinion of the International Court of Justice on the question, “what are
the legal consequences for States of the continued presence of South Africa in
Namibia, notwithstanding resolution 276 (1970)?” The Court concluded that the
continued presence of South Africa in Namibia was illegal, and that “the
member States of the United Nations are ... under obligation to recognize the
illegality and invalidity of South Africa’s continued presence in Namibia. They
are also under obligation to refrain from lending any support or any form of
assistance to South Africa with respect to its occupation of Namibia” (Legal
Consequences for States of the Continued Presence of South Africa in Namibia
(South West Africa) Notwithstanding Security Council resolution 276 (1970)
[1971] ICJ Reports 17, p.54, at para.119). The Court concluded that because of
Security Council resolution 276 (1970), “member States [were] under
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obligation to abstain from entering bilateral treaty relations with South Africa in
all cases in which the Government of South Africa purports to act on behalf of
or concerning Namibia”, to abstain from sending diplomatic or special missions
to South Africa including in their jurisdiction the Territory of Namibia; to make
it clear that the maintenance of diplomatic or consular relations with South
Africa [did] not imply recognition of its authority with regard to Namibia; and
to abstain from entering into economic and other forms of relationship or
dealings with South Africa on behalf of or concerning Namibia which may
entrench its authority over the Territory (paras. 121-124). These obligations
arose for the reason that Security Council resolution 276 (1970) “was adopted
in conformity with the purposes and principles of the Charter and in accordance
with its Articles 24 and 25” (paras. 115, 119). The Court did not find that there
would have been any duty of non-recognition in the absence of any Security
Council resolution.

11. Inresolution 301 (1971), the Security Council expressly agreed with the
Court’s opinion (para.6) and specifically called upon alt States to “abstain from
entering into treaty relations with South Africa in all cases in which the
Government of South Africa purports to act on behalf of or concerning
Namibia” and to “abstain from entering into economic and other forms of
relationship or dealings with South Africa on behalf of or concerning Namibia
which may entrench its authority” over Namibia. See further para.1l. In
numerous subsequent resolutions, both the Security Council and the General
Assembly

. reaffirmed “the inalienable and imprescriptible right of the people of
Namibia to self-determination and independence” (Security Council
resolutions 309 (1972); 310 (1972); 319 (1972); 323 (1972) and General
Assembly resolutions 31/146 (1976), para.l; S-9/2 (1978), para.2;
33/182A (1978), para.3);

. declared the continued presence of South Africa in the Territory to be
illegal (Security Council resolutions 310 (1972), para.2; 366 (1974),
para.l; 385 (1976), para.l; 435 (1978), para.2; and 532 (1983), para.l;
539 (1983), para.l; 566 (1985), para.l; 601 (1987), para.l and General
Assembly resolutions 31/146 (1976), para.8; S-9/2 (1978), para.4;
33/182A (1978), para.5);
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. declared that actions taken by South Africa with respect to Namibia were
“null and void” (Security Council resolution 435 (1978), para.6; 566
(1985), para.4; cf. General Assembly resolution 33/182A (1978), para.9
(the decision of South Africa to annex Walvis Bay is “illegal, null and
void”). In resolution 439 (1978), the Security Council declared that
elections held by South Africa in Namibia were null and void and that “no
recognition will be accorded either by the United Nations or any Member
States to any representatives or organ established by that process (para.3,
cf., resolution 566 (1985), para.4, General Assembly resolutions 31/146
(1976), para.13; 33/182B (1979), para.3; 33/206 (1979), para.5).

THE SOUTH AFRICAN “HOMELANDS”

12. In a number of resolutions, the General Assembly condemned the
establishment of “bantustans” by the regime in South Africa (resolutions
27T5E(XXVI) (1971); 3411D(XXX) (1975)), as “designed to consolidate the
inhuman policies of apartheid, to perpetuate white minority domination and to
dispossess the African people of South Africa of their inalienable rights in their
country”, including the right to self-determination (resolutions 3411D(XXX)
(1975), para.1; 31/6A (1976), para.l; 32/105N (1977), para.l).

13. The General Assembly bhas called upon “all Governments and
organizations not to deal with any institutions or authorities of the bantustans or
to accord any form of recognition to them” (resolutions 341 1D(XXX) (1975),
para.3; 31/6A (1976), para.3; 32/105N (1977), para.5; 37/69A (1982), para.14).
It has also requested States “to take effective measures to prohibit all
individuals, corporations and other institutions under their jurisdiction from
having any dealings with the so-called independent... bantustans” (resolution
31/6A (1976), para.4; 32/105N (1977), para.6). In resolution 402 (1976), the
Security Council endorsed General Assembly resolution 31/6A and called on all
States “to deny any form of recognition to the so-called independent Transkei
and to refrain from having any dealings with the so-called independent Transkei
or other bantustans” (para.1). This endorsement was reaffirmed in resolution
407 (1977). (See also the statement by the President of the Security Council,
S$/13549 of 21 September 1979.)
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TERRITORIES UNDER PORTUGUESE ADMINISTRATION

14.  In resolution 1542(XV) (1960), the General Assembly declared the
Territories under Portuguese administration to be Non-Self Governing
Territories within the meaning of Chapter XI of the Charter of the United
Nations. In resolution 180 (1963), the Security Council urgently called upon
Portugal to implement “the immediate recognition of the right of the peoples of
the Territories under its administration to self-determination and independence”
(para.5 (a)) and affirmed that “the policies of Portugal in claiming the
Territories under its administration as ‘overseas territories’ and as integral parts
of metropolitan Portugal are contrary to the principles of the Charter and the
relevant resolutions of the General Assembly and of the Security Council”
(para.2). See also resolutions 183 (1963), para.3; 218 (1965), paras. 2, 4 and 5.
In resolution 312 (1972), the Security Council reaffirmed *the inalienable right
of the peoples of Angola, Mozambique and Guinea (Bissau) to self-
determination and independence, as recognized by the General Assembly in its
resolution 1514(XV)..., and recognises the legitimacy of their struggle to
achieve that right” (para.1). See also resolution 322 (1972), para.l; and General
Assembly resolutions 2270(XXII) (1967), para.1; 2507(XXIV) (1969), paras. 1-
2; 2395(XXIII) (1968), paras. 1-2.

15. In resolution 180 (1963), the Security Council requested that “all States
should refrain forthwith from offering the Portuguese Government any
assistance which would enable it to continue its repression of the peoples of the
Territories under its administration, and take all measures to prevent the sale
and supply of arms and military equipment for this purpose to the Portuguese
Government” (para.6). Similar requests and calls were made in Security
Council resolution 218 (1965), para.6; and 312 (1972), para.6; and General
Assembly resolutions 2507(XXIV) (1969) 2270(XX1) (1967) and 2395(XXIII)
(1968). In resolution 250 (XXIV) (1969) the General Assembly further called
upon all States, specialised agencies and international organisations to “increase
... their moral and material assistance to the peoples of the Territories under
Portuguese domination who are struggling for their freedom and independence”
(para.11). However, neither the Security Council or the General Assembly ever
called on States to refuse recognition to the Portuguese administration of those
Territories or to refrain from dealing with Portugal in relation to them.
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CYPRUS

16. In November 1983, the Turkish community in Cyprus purported to
declare an independent Turkish Republic of Northern Cyprus. The Security
Council declared this declaration “invalid”, on the grounds that it was
incompatible with the 1960 Treaty concerning the establishment of the Republic
of Cyprus and the 1960 Treaty of Guarantee (resolution 541 (1983)). It called
upon all States “not to recognise any Cypriot State other than the Republic of
Cyprus” (para.7). In resolution 550 (1984), the Security Council again
condemned all secessionist actions as “illegal and invalid” (para.2), and
reiterated its call upon all States not to recognise the purported State of the
Turkish Republic of Northern Cyprus (para.3).

INVASION OF KUWAIT BY IRAQ

17. The invasion of Kuwait by Iraq in 1990 did not raise the issue of self-
determination, but did involve the acquisition of territory of another State by the
use of force. In resolution 661 (1990), the Security Council called upon “all
States” not to recognise any regime set up by the occupying Power” (para.9
(b)). In resolution 662 (1990), which followed the declaration by Iraq of a
“comprehensive and eternal merger” with Kuwait, the Security Council called
upon “all States, international organizations and specialized agencies not to
recognise that annexation, and to refrain from any action or dealing that might
be interpreted as an indirect recognition of the annexation” (para.2). In
resolution 664 (1990), the Security Council reaffirmed that the annexation of
Kuwait by Iraq is “null and void” (para.3).

ARAB TERRITORIES OCCUPIED BY ISRAEL

18. In 1967, as a result of the Six-Day War, Israel entered into occupation of
several Arab territories. They were the Golan Heights (part of Syria); the West
Bank of Jordan (including East Jerusalem); and the Gaza Strip and the Sinai
Peninsula (parts of Egypt). Parts of the Egyptian territory under Israeli
occupation were restored to Egyptian control pursuant to the Egyptian-Israeli
Peace Treaty, which came into force on 25 April 1979. Otherwise, Israel
continues to occupy these territories.
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19. Since 1968, Israel has pursued a policy of establishing Israeli settlements
in these occupied territories. Additionally, in 1967 Israel placed the whole of
Jerusalem, including East Jerusalem, under a common civil administration. In
1980, the Knesset (the Israeli Parliament) enacted a “basic law” of the State of
Israel, which declared “Jerusalem united in its entirety” to be the capital of
Israel, and part of the Prime Minister’s cabinet was moved to East Jerusalem.
The following year, the Knesset enacted a law imposing Israeli law, jurisdiction
and administration on the Golan Heights. '

20. In resolution 252 (1968), the Security Council considered “that all
legislative and administrative measures and actions taken by Israel, including
expropriation of land and properties thereon, which tend to change the legal
status of Jerusalem are invalid and cannot change that status” (para.2). The
Security Council confirmed this in resolutions 267 (1969), para.4 and 298
(1971), para.3. The General Assembly also considered “that these measures are
invalid” (resolution 2253 (ES-V) (1967), para.1). Following the enactment by
the Knesset of the basic State law in 1980, the Security Council reaffirmed that
legislative and administrative measures and actions by Israel “which purport to
alter the character and status of the Holy City of Jerusalem have no legal
validity” (resolution 476 (1980), para.3), and “are null and void” (para.4; also
resolution 478 (1980), para.3).

21. Inresolution 446 (1979), the Security Council determined “that the policy
and practices of Israel in establishing settlements in the Palestinian and other
Arab territories occupied since 1967 have no legal validity” (para.1). This was
repeated in the preamble to resolution 452 (1979). In resolution 465 (1980), the
Security Council determined “that all measures taken by Israel to change the
physical character, demographic composition, institutional structure or status of
the Palestinian and other Arab territories occupied since 1967, including
Jerusalem, or any part thereof have no legal validity” (para.5). These words
were reaffirmed in resolution 471 (1980). The General Assembly also
reaffirmed that such measures “are null and void” (e.g., resolution 33/113C,
para.6).

22. In resolution 497 (1981), the Security Council decided “that the Israeli
decision to impose its laws, jurisdiction and administration in the occupied
Syrian Golan heights is null and void and without international legal effect”
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(para.1). The General Assembly also declared that “Israel’s decision to impose
its laws, jurisdiction and administration on the occupied Syrian Golan Heights
is null and veid and has no legal validity and/or effect whatsoever” (e.g.,
resolution 37/123A (1982), para.3; resolution 39/146B (1984), para.3).

23. In resolutions affirming the invalidity of Israeli laws and measures, the
Security Council emphasized “the inadmissibility of the acquisition of territory
by war and the need to work for a just and lasting peace in which every State in
the area can live in security” and that “Member States in their acceptance of the
Charter of the United Nations have undertaken a commitment to act in
accordance with Article 2 of the Charter: preamble to resolution 242 (1967).
See also resolutions 252 (1968), 267 (1969), 271 (1969), 298 (1971), 476
(1980), 478 (1980), 497 (1981) and General Assembly resolutions 34/70
- (1979), ES 7/2 (1980), 36/120E, 37/123A (1982), 39/146A (1984). The
Security Council and General Assembly have also repeatedly expressed the
view that the Fourth Geneva Convention relative to the Protection of Civilian
Persons in Time of War of 1949 is applicable to the Israeli occupation of the
Arab territories (Security Council resolutions 271 (1969), 446 (1979), 452
(1979), 465 (1980), 469 (1980), 471 (1980), 478 (1980), 592 (1986), 605
(1987), 607 (1988) and General Assembly resolutions 3005(XXVII) (1972),
36/120E (1981), 39/146A (1984)). In resolution 465 (1980), the Security
Council expressly determined that “Israel’s policy and practices of settling parts
of its population and new immigrants in those [occupied] territories constitute a
flagrant violation of the Fourth Geneva Convention” (para 5).

24. A further reason that has been advanced for the illegality and invalidity of
the Israeli laws and measures is that the Israeli occupation of these territories is
inconsistent with the right of the Palestinian people to self-determination. In
1974, in resolution 3236(XXIX), the General Assembly reaffirmed “the
inalienable right” of the Palestinian people to self-determination (para.l). In
resolution 39/146A (1984), the General Assembly declared that peace in the
Middle East must be based on a solution which ensures the withdrawal of Israel
from the occupied territories and which “enables the Palestinian people, under
the leadership of the Palestine Liberation Organisation, to exercise its
inalienable rights, including the right to return and the right to self-
determination, national independence and the establishment of its independent
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sovereign State in Palestine” (para.3). However, a right of the Palestinian
people to self-determination has not been acknowledged by the Security
Council.

25. The Security Council has called on Israel “to rescind all such measures
already taken and to desist forthwith from taking any further action which tends
to change the status of Jerusalem”: resolutions 252 (1968), para.3; 267 (1969),
para.5; 271 (1969), para 3; 298 (1971), para.4; 446 (1979), para.3; 452 (1979),
para.3; 465 (1980), para.6. It has also called on Israel “as the occupying
Power” “to desist from taking any action which would result in changing the
legal status and geographical nature, and materially affecting the demographic
composition of the Arab territories occupied since 1967... and, in particular, not
to transfer parts of its own civilian population into the occupied Arab
territories” (resolution 476 (1980), para.3; 478 (1983), para.3. See also General
Assembly resolutions 2253 (ES-V) (1967), para.l; 2254 (ES-V) (1967), para.2;
and 3005(XXVII) (1972), para.2.

26. 'The Security Council also called on States to take certain other measures
in response, such as the call upon all States “not to provide Israel with any
assistance to be used specifically in connexion with settlements in the occupied
territories” (resolution 465 (1980), para.7; also resolution 471 (1980), para.5).

27. Additionally, resolution 478 (1980), para.5, provides that the Security
Council:

“Decides not to recognise the basic law and such other actions
by Israel that, as a result of this law, seek to alter the character
and status of Jerusalem and calls upon:

(a) All Member States to accept this decision;
(b) Those States that have established diplomatic missions at
Jerusalem to withdraw such missions from the Holy City”

The General Assembly in resolution 33/113C (1978) called upon all States “not
to recognise any changes carried out by Israel in the occupied territories and to
avoid actions, including those in the field of aid, which might be used by Israel
in its pursuit of the policies of annexation and colonization” (para.8). Similarly,
in resolution 37/123A (1982), the General Assembly declared that actions taken
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by Israel in respect of the Golan Heights “are illegal and invalid and shall not be
recognized” (para.5). This declaration was repeated in resolution 39/146B
(1984), para.5.

28. More particularly, in resolution 3005(XXVIID) (1972), the General
Assembly affirmed “the principle of the sovereignty of the population of the
occupied territories over their national wealth and resources” (para.4), and
called upon “all States, international organisations and specialized agencies not
to recognize or co-operate with, or assist in any manner in, any measures
undertaken by the occupying Power to exploit the resources of the occupied
territories or to effect any changes in the demographic composition or
geographic character or institutional structure of those territories” (para.5). This
resolution was recalled in resolution 3336(XXIX) (1974), in which the General
Assembly reaffirmed that “all measures undertaken by Israel to exploit the
human, natural and all other resources, and wealth of the occupied Arab
territories are illegal” (para.2). See also resolution 3175(XXVIII) (1973)
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40/41. Question of American Samoa Noting with appreciation the continued panicipation of

The General Assembly,

Having considered the question of American Samoa,

Having examined the relevant chapters of the report of
the Special Commirtee on the Situation with regard 1o the
Implementation of the Declaration oo the Granting of
Independence to Colonial Countries and Peaples,?

Recalling its resolution 1514 (XV) of 14 December
1960, containing wbe Declaration on the Granting of Inde-
peadence to Colonial Countries and Peoples, and all other
resolutions and decisions of the United Natioas relating to
American Samoa, including in particular its resolution 39/
31 of § December 1984, -

Taking into account the statement of the representative
of the administering Power retating to American Samoa,’

Conscious of the ceed 10 promote progress tawards the
full implementation of the Declaration in respect of
American Samoa,

‘;Lnirsn:duﬁwmumenmofm&wammimn
2 Ofersl Records of the General Avsembly. Foruth Session, Supplemens
o, Tl 5ot f she Grnaral Avembly. Fotis

the administering Power in the work of the Special Com-
mittee in tegred (o American Samoa, thereby enabling it to
conduct 2 more informed and meaningful examination of
the situation in the Territory,

Noting that the frst five.year economic development
plan for the Territory, implemented by the Development
Planning Office of the Goverument of American Samoa,
expired at the end of 1984,

Aware of the special circumstances of the geographicai
location and economic conditions of the Territory, and
bearing in mind the necessity of diversifying and strengih-
ening further its economy as & matter of priority in order
© promote cconomic sability,

Recalling the dispatch in (981 of a United Nations visit-
ing mission to the Tertitory,

Mindful that United Natiops visiting missions provide
an effective means of ascertaining the situation in the
small Territories, and ¢xpressing ity satisfaction at the

1 ibid., Fortieh Sessaon. Foursh Communee, | Hb motting, para. §3.
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willingness of the administering Power to receive visiting
missions in the Territaries under its adminisiration,

1. Approves the chipter of the repen of the Special
Comunittee on the Situation with regard to the Implemen-
tation of the Declaration on the Granting of Independence
to Colonial Countries and Peoples relating t0 American
Samoa;*

2. Reafirms 1he inalienable right of the people of
American Samoa to seif-determination and independence
in conformity with the Declaration on the Grantng of
Independence to Colonial Countries and Peoples con-
tained in General Assembly resolution 1514 (XV);

3. Reiterates the view that such factors as termitorial
size, geographical location, size of population and limited
natural resources should in no way delay the speedy exer-
cise by the peopie of the Temritory of therr inalienable right
to seif-determination and independence in conformity
with the Declaration, which fully applies to American
Samoa,

4, Cails upon the Government of the United States of
America, as the adminisiering Power, 10 take all necessary
«teps, taking into account the nights, interests and wishes
of the people of American Samoa as expressed freely in
conditions leading to real seif-determination, to expedite
the process of decolonization of the Territory in accord-
ance with the relevant provisions of the Charter of the
United Nations and the Declaration, and reaffirms the
importance of fostering an awareness among the people of
Araerican Samoa of the possibilities open to them in the
exercise of their right 10 self-determination and indepen-
dence;

5. Tuakes noie of 1the elections neld on 6§ November
1984 and of the fact that the newly elected Governar has
stated his intention 1o recommend legislation eswblishing
clearly the powers and duties of the various government
departments ia order to avoid conflicts of aythority and w
ensure sufficient budgetary control;?

6. Regffirms the responsibility of the administering
Power, under the Chanter, 1o promote the economic and
social development of American Samoa, and cails ypon
the administering Power 10 intensify its cffonts to
strengthen and diversify the economy of the Territory and
to make it more viable in order 1o reduce its heavy econo-
mic and financial dependence on the Enited States and to
create employmeni opportunites for the pecple of the Ter-
nwory;

7. Expresses the hope that the development planning
process initiated by the first five-yzar development plan
will be continved, and urges the administering Power, in
co-operation with the territorial Government, to
strengihen and extend the responsibilities of the Develop-
meznt Planning Office;

8. Urpes the administering Power to coatinue to facili-
tate close relations and co-operation between the peoples
of the Termitory and the neighbouring island communities
and between the territorial Government and the regional
institutions in order to enhance further the economic and
social welfare of the peopie of American Samoa;

9. Urgexthe administering Power, in co-operation with
the territorial Government, to saleguard the inalienabie
right of the people of American Samoa to the enjoyment of
their natural resources by uking efective measures 1o
ensure their right 1o own and dispose of those resources
and to estzblish and mainwin conirol of their future devel-
opment with a view to crealing conditions for a balanced
ard viabie economy,

S IMd_, Forveth Seston. Supplemens No. 17 (As40v23), chap, XVI
5 fbid., pars. 9,

10. Considers that the possibility of sending a further
visiting mission 10 American Samoa should be kept under
review,

1. Requests the Speciai Commilice to continue the
examination of this question at its next session. including
the possible dispatch of a funher vititing mission to
American Samoa, in consulalion with the administering
Power, taking into account. in particular, the wishes of the
people of the Territory, and 10 report thereon to the Gen-
cral Assembly at its forty-first session.

9th plenary meeting
2 December 1985

40/42. Quesdon of Guam
The General Assembly.

Having considered the question of Guam,

Having sxamined the relevant chapters of the report of
the Special Committee on the Situation with regard to the
Implementation of the Declaration on the Granting of
Independence 10 Colonial Countries and Peoples.*

Recalling s resolution 1514 (XV) of 14 December
1960, containing the Declaration on the Granting of [nde-
pendence to Colonial Countries and Peopies, and all other
resolutions and decisions of the United Nations relating 10
Guam, including in particular i1s resolution 39/32 of 5
December 1984,

Having heard the staiement of the representative of the
administering Power relating to Guam.’

Noting with appreciation the continued active panicipa-
tion of the administering Power in the work of the Special
Commitiee in regard 10 Guam, thereby enabling it to con-
duct a more informed and meaningful examination of the
situation in the Territory with 2 view to accelerating the
process of decolonization 1owards the full and speedy
implementation of the Declaration,

Recalling that 3 Guam Commission on S¢lf-Determina.
tion was appointed in February 1984 to deal with the sta-
tus question in & manner acceptable 1o the people of the
Temtory,

Taking note of the statement by the represeniative of the
administering Power that the Department of Defense had
authorized the release of some 2.000 hectares of land pre-
viously under its control,

Noting the great potential offered for diversifying and
developing the economy of the Territory, for cxample,
commercial fishing and agriculture,

Taking note of the steps taken by the termitorial Govern-
ment, with the suppont of the administering Power, to
develop and promote the language and culture of the
Chamorro people, who are the indigenous people of the
Territory,

Aware of the special circumstances of the geographical
location and economic conditions of Guam, and bearing
in mind the necessity of diversifying and strengthening
funther its economy as a matter of priority in order 10 pro-
mote economic stability,

Recalling the dispatch in 1979 of a United Nations visit-
ing mission to the Tervitory,

Mindful that United Nations visiting missions provide
an effective means of ascertaining the situation in the
small Territories, and expressing its satisfaction at the
willingness of the administering Power 10 receive visiting
missions in the Territories under ite adminisirasion,

& ibed., Sugplement No. 23 1A/AQ/2D), chapa 1. LY. V1 and XYIL
1 ibad., Fortueth Sessiom. Fourth Commuttee. | 1h mecting, paras. $3-37.




197

¥1l. Resolotions sdopted oa the teports of ihe Foarth Committee 161

1. Approves the chapter of the report of the Special
Committee on the Situation with regard to the Implemen.
ution of the Declaration on the Granting of {ndependence
to Colonial Countries and Peoples relating to Guam:?

2. Reaffirms the inalienable right of the people of
Guam to seif-determination and independence in con-
formity with the Declaration on the Granting of Indepen-
dence to Colonial Countries and Peoples. contained in
General Assembly resolution 1514 (XV);

1. Reaffirms {ts conviction that such factors as temi-
torial size, geographical [ocation, size of population and
limited natural resources should in no way delay the
impiementation of the Declaration, which fully applies to
Guam:,

4. Reaffirms the importance of fostering an awareness
among the people of Guam of the possibilities open to
them with regard to their right to self-determination, and
calis upon the adminisiering Power, in co-operation with
the tzrritorial Government, 10 expedite the process of
decolonization strictly in accordance with the expressed
wishes of the people of the Territory;

5. Takes note of the statement by the representative of
the administening Power that the Guam Commission on
Self-Determination, which was appointed in February
1984 10 deal with the status question in 2 manner accept-
able to the people of the Territory for submission o the
Congress of the United States of America for spproval,
hapes to hold a local referendum before the end of 1985;*

4. Takes nate of the statement of the representative of
the United States affirming that his Government respects
the wish of the Guamanians to control their own destiny
both politically and economically;®

1. Reaffirms it5 szrong conviction that the presence of
military bases and installations in the Territory could con-
stitute 2 major obstacie to the implementation of the Dec-
laration and thai it is the responsibility of the administer-
ing Power to ensure that the existence of such bases and
inswllations does not hinder the population of the Temi-
tory from exercising its right to seif-determination and
independence in conformity with the purposes and princi-
pies of the Charter of the United Nations;

8. Urges the administering Power 1o contizue to take
all necessary measures not to involve the Territery in any
offeasive ac1s or interference against any other States and
10 comply fully with the purposes and principles of the
Charter, the Declaration and the resolutions and decisions
of the General Assembly relating to military activities and
arrangements by colonial Powers in Territarics under their
administration;

9. Reaffirms the responsibility of the administering
Power, under the Charter, for the economic and social
development of Guam, and, in this conpection, alls upon
the administering Power 10 take all necessary steps 1o
strengthen and diversify the economy of the Territory,
with a view to reducing the Territory's economic depen-
dence ou the administering Power;

10. Reiterates the view that one abstacle 1o economic
development, particularly in the agriculturai sector, stems
from the fact that large tracts of land are held by the fed-
¢l authorities, and calls upon the administering Power,
A co-operation with the local authorities, to continue the
transfer of land 10 the people of the Termitory:

1. Notes that 2 sertlemen: was reached in 1984

N representatives of former Guamanian landowners
and the administering Power under which the former will
Teceive $19.5 million in compensation for land taken over

—_—
:!u.. Forieth Seation, Supplement No. 23 (As4023), chap. XVIL
I3, purs, 9.

by the United Suates Government from 944 to 1963, it
being the right of individual claimants not 1o participate inl
this settiement and continue to press their own claims:

12, Reiterates its call upon the adminisiering Power t0
support measures by the territorial Government aimed at
remaving constraints 1o growh in the areas of agricwture
and commercial fishing and 10 ensyre their development
1o the fullest extent;

13. Urges the administering Power, in co-operation
with the territeriat Government, (o continue to take effec-
tive measures 1o safeguard and guarantee the right of the
peopie of Guam to their naiural resqurees and to establish
and maintain control over their fulure develepment, and
requests the administering Power 10 take all necessary
steps to protect the property rights of the people of the
Termivory;

14.  Reaffirms the importance of further effocs by the
territorial Government, with the support of the adminis-
tering Power, to develop and promote the language and
culture of the Chamorro people, who are the indigenous
people of the Termitory,

15. Considers that the possibility of sending a further
visiting rnission to Guam at an appropriate time shoyld be
kept under review,;

16. Requesis the Special Committee to continue the
examination of this question a1 its nex: session, including
the possible dispatch of a further visiting mission 1o Guam
at an appropriate time and in consultation with the admin-
istering Power, and to report ther¢on 10 the General
Assembly at its forty-first session,

99th plenary meeting
2 Decemnber 1985

40/43. Question of Bermuda

The General Assembly,

Having considered the question of Bermuda,

Having examined the relevant chapters of the report of
the Special Committee on the Situation with regard to the
Implementation of the Declaration on the Granting of
Independence to Colonial Countries and Peoples,'”

Recalling its resolution 1514 {XV) of 14 December
1960, containing the Declaration on the Granting of Inde-
pendence to Coloniai Countries and Peopies, and all other
resolutions and decisions of the United Nations relating to
Bermuda, including in particular its resolution 39/33 of §
December 1984,

Noting the stated position of the administering Power
that it will fully respect the wishes of the people of Ber-
muda in determining the future constitutional status of the
Territory,

Congcious of the need 10 cnsure the full and speedy
impiementation of the Declaration in respect of the Terri-
tory,

Welcoming the continued co-operation of the adminis-
tering Power in the work of the Special Committee in
regard o Bermuda, which coniributes o informed consid-
eration of conditions in the Territory with a view 10 accel-
crating the process of decolonization for the purpose of the
full implementation of the Declaration,

Aware of the special circumstances of the geographical
location and econormic conditions of Bermuda, and bear.
ing in mind the necessity of diversifying and strengthening
further 13 economy as a matter of prionty in order to pro-
mote cconomic stability,

10 {bid., Suppiemvens No. 23 (AJ4/13Y. chapa. 11 IV-V and XIX.
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Mindful that United Nations visiting missions provide
an effective means of ascenaining the situation in the
small Territories, and expressing its satisfaction at the
willingness of the administering Power 10 recgive visiting
missions i the Territcrics under its administration,

1. Approves the chapter of the repont of the Special
Committee on the Situation with regard to the Implemen-
ation of the Declaration on the Granting of Independence
to Colonial Countries and Pecples relating to Bermuda; !

2. Reaffirms the inalienable right of the people of Ber-
muda 1o seif-determination and independence in conform-
ity with the Declaration on the Graating of Independentce
tc Calonial Countries and Peoples, conuined in Generai
Assembly resglution 1514 (XV);

3. Reiterates the view that such factors as termitorial
size, geographical location, size of population and limited
natural resources should in no way delay the speedy exer-
cise by the people of the Territory of their inalienable right
o self<determination and independence in conformity
with the Declaration, which fully applies to Bermuda;

4, Urges the United Kingdom of Great Britain and
Northern [reland, as th= administering Power. taking into
account the rights, interests and wishes of the people of
Bermuca expressed freely in conditions leading to real seif.
determination, 1o continue to lake all necessary sieps 1o
ensure the full and speedy implementation of resolution
1514 (XV),

5. Reiterates that it is the obligation of the administer.
ing Power to create such conditions in Bermuda as wi[]
cnable the peopie of that Territory 10 exercise freely and
without interference their inatienable nght to self-determi-
natiot and independence in accordance with resolution
1514 (XY), and, in that connection, reaffirms the impor-
tance of fostering an awareness among the people of Bar-
muda of the possibilities open to them in the exercise of
that right;

6. Reaffirms that, in sccordance with the relevant pro-
visions of the Charter of the United Nations and the Dec.
laration contained in resolution 1514 (XV), it is ultimately
for the people of Bermuda themselves to determine their
own future political status;

7. Reaffirms its strong conviction that the presence of
military bases and instailations in Bermuda could consti-
tute & major obsuacle to the implementation of the Decla-
ration and tha it is the responsibility of the administering
Power to ensure that the existence of such bases and instal-
fations does not hinder the pepulation of the Territory
from exercisi::nli_u right tomself-delermination and inde-
pendence in ormity with the purposes and principles
of the Charter,

Urges the sdministering Power to continue to take
C measures oot to involve the Territory in any
offensive acts or interference directed against other States
and to comply fully with the purposes and principles of the
Charter, the Declaration trd the resclutions and decisions
of the General Assembly relating to military acuvities and
armangements by colonial Powers in Territories under their
administration;

9. Urges once again the administering Power, i co-
operation with the territorial Government, to continue 10
take all effective measures 10 guarantee the right of the
people of Bermuda to awn and dispose of their natural
resources and to establish and maintain control over their
future development with a view to creating conditions for
a balanced and viable economy;

10.  Welcomes the role being played in the Territary by
the United Nations Development Programme, specifically

1 fhud., chap. XIX.

8.
all

in programmes of agricuiture, forestry and Gsheries. and
urges the specialized agencies and ail other organizations
of the United Nations systein to continue to pay special
attention (o the development needs of Bermuda:

11. Urges the administering Power 10 continue, in co-
operation with the territorial Government, the assistance
necessary {or the employment of ihe local population in
the civil service, particuiarly at senior levels:

12. Emphasizes the desirability of sending a visiting
mission to the Territory at the earliest possible opportu-
nity;

13. Reguests the Special Committee o continue the
examination of this question at its nexi session, including
1he possible dispatch of a visiting mission to Bermuda at
an appropriate ume and io consuliation with the adminjs-
tering Power, and 1o repont thereon 1o the Generai Assem-
bly at its forty-first session.

99th plenary meeting
2 Decemnber 1985

40/44. Quesdon of the British Yirgin Islands
The General Assernbiy.

Having considered the question of the British Virgin
Islands,

Having examined the relevant chapters of the report of
the Special Committee on the Situation with regard 10 the
Implementation of the Declaration on the Granting of
Independence to Coionial Countries and Peoples,'?

Recaliing its resolution 1514 (XV) of 14 December
1960, containing the Dectaration an the Granting of inde-
pendence to Colonial Countries and Peoples, and all other
resolutions and decisions of the Uniied Nations relating to
the British Virgin Islands, including in particular its reso-
lution 39/34 of 5 December 1984,

Noting the stated position of the administering Power
thas it will fully respect the wishes of the people of the Brit-
ish Virgin [slands in determining the future political status
of the Termitory,

Conscious of the need to ensure the full and speedy
implementation of the Declaration in respect of the Terri-
tory,

Noting with appreciation the continued active participa-
ton of the administering Power in the work of the Special
Committee in regard to the Jritish Virgin Islands, thereby
enabling it to conduct a more informed and meaningful
examinztion of the situation in the Territory with a view
10 accelerating the process of decolonization for the pur-
pose of the full implementation of the Declaration,

Reaffirming the responsibility of the administering
Power 1o promote the economic and social development
of the Termitory,

Noting with concern that during the period under review
the international economic crisis caused tourism and its
supportive services, the mainstay of the economy, te slow
down, and uking oote that coostruction activities
increased and that the territorial Government, in its con-
tinued efforts 10 broaden the base of the economy, was re-
examining its industrialization programme,

Aware of the special circumstances of the geographical
locztion and economic couditions of the British Virgin
Istands, and bearing in mind the necessity of diversifying
and strengthening further its ecogomy as a matter of prior-
ity in order to promote economic stability,

Welcoming the contribution to the development of the
Temritary by the United Nations Development Pro-

12 ibid.. chape. 1L, [V, ¥ and XX.
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gramme, the United Nations Fund for Population Activ-
ities, the United Nations Children's Fund, the United
Nations lndustrial Development Organization, specialized
agencies and other organizations of the tnited Nations
sysiem operating in the Territory, and noting the con.
tinued participation of the Territory in the Canbbean
Group for Co-operation in Economic Development, as
well as in regional organizations, including in particular
the Caribbean Development Bank,

Welcoming also the participation of the Territory 2s an
associate member in the work of the United Nations Edu-
cational, Scientific and Cultural Organization, the Econo-
mic Commission for Latin America and the Canbbean
and its sybsidiary body, the Caribbean Development and
Co-operation Committee, as well as in various other inter-
national and regional organizations,

Recalling the dispatch in 1976 of a United Nations visit-
ing mission 10 the Territory,

Mindful that United Nations visiting missions provide
an effective means of ascertaining the situation in the
small Territories, and expressing its satisfaction at the
willingness of the administering Power to receive visiting
missions in the Territories under its administration,

1. Approves the chapter of the report of the Special
Committee on the Situation with regard 1o the Implemen-
tation of the Declaration on the Granting of Independenca
to Colonial Countries and Peoples relating to the British
Yirgin islandy;!?

2, Reaffems the inalienable right of the people of the
British Virgin Istands 10 self-determination and indepen-
dence in conformity with the Declaration on the Granting
of independence 10 Colonial Countries and Peoples, coa-
nined in General Assembly resolution 1514 (XVY);

3. Reiterates the view that such factors as territorial
size, geographical location, size of population and limited
natural resources should in no way delay the speedy exer-
cise by the people of the Territory of their inalienabie right
to scif-determination and independence in conformity
with the Declaration, which fully applies to the British
Virgin Islands;

4. Refrerates that it is the responsibility of the United
Kingdom of Great Britain and Monthern {reland, as the
administering Power, to create such conditions in the Brit-
ish Yirgin Islands as will enable the people of the Territory
10 exercise freely and without interference their inalienable
tight 1o self-determination and independence in accord-
ance with resolution 1314 (XV), as well as all other rele-
vant resolutions of the General Assembly,;

5. Reaffirms that it is ultimately for the people of the
British Virgin [slands themselves to determine their future
politicat status in accordance with the relevant provisioas
of the Charter of the United Nations and the Declaration,
aod, in that connection, reaffirms the imporntance of foster-
ing #n awarcness among the people of the Territary of the
passibilities open to them in the exercise of their right to
self-determination;

6. Notes the continuing commitment of the territorial
Government to the goal of economic diversification, par-
eularly in the areas of agriculture, fisheries and smail
industries, and reiterates its call upon the administering
Power, in co-operation with the temitarial Government, 1o
mmt’y its ¢fforts in this regard:

7. Urges the administering Power, in co-operation with
the territorial Government., to safeguard the inalicnable
right of the people of the British Virgin Islands 1o the
enjoyment of their natural resources by taking effective
measures to ensure their right to own and dispose of those

—_—
1 ihid,, chap, XX.

resources and 1o establish and matntain control of their
future development;

8. Urges the specialized agencies and other organiza-
tions of the United Nations system: o intensifi measures
to accelerate progress in the social and economic life of the
Territory;

9. Reizerates its call upon the administering Power 10
facilitate the further participation of the Briush Virgin
Islands in various imermational and regional organizaiions
and in other organizations of the United Nations system;

10. Considers that the possibility of sending 1 further
visiting mission to the British Virgin Islands at an appro-
priate time should be kept under review;

11. Reguests the Special Commitiee o continue the
examinatian of this questian at its next session, including
the possible dispatch of a visiting mission to the British
Virgin Islands at an approptiate time and in consultation
with the administering Power, and 10 repor: thereon to the
General Assembly at its forty-first session.

99th plenary meeting
2 December 1985

40/45, Question of the Cayman Islands

The General Assembly,

Having considered the question of the Cayman Islands,

Having examined the relevant chapters of the report of
the Special Committee on the Situation with regard to the
Implementation of the Declaration on the Granting of
Independence to Colonial Countries and Peoples,'*

Recalling its resolution 1514 (XV) of 14 December
1960, contining the Declaration on the Granting of lade-
pendence to Colonial Countries and Peoples, and all other
resoiutions and decisions of the United Nations relating t0
the Cayman Islands, including in panticular ity resolution
39/35 of 5 December 1984,

Noting the stared position of the administering Power
that it will fully respect the wishes of the people of the Cay-
man Islands in determining the future political status of
the Territory,

Conscious of the need to ensure the full and speedy
implementation of the Declaration in respect of the Termi-
tory,

Noting that although the main sectors of the economy of
the Cayman Islands, specifically tourism, iaternational
finance and real estate, continued to sustain some degree
of growth during the period under review, they have been
negatively affected by the world economic erisis,

Aware of the special circumstances of the geographical
location and economic conditions of the Cayman Islands,
and bearing in mind the necessity of diversifying and
strengthening further its economy as a matter of prionty in
order to promote economic stability,

Noting with appreciation the continued contribution of
the United Nations Development Prognmme w the
development of the Territory,

Recalling the dispatch in 1977 of 3 United Nations visit-
ing mission to the Termmitory,

Mindful that United Nations visiting missions provide
an effective means of ascenaining the situation in the
small Territories, and expressing its sausfzcuon at the
willingnesa of the administering Power 1o receive visiting
missions in the Territories under its administration,

1. Approves the chapter of the report of the Special
Commiittee on the Situation with regard 10 the implemen-

14 phid, chaps. i, iV, ¥ and XXL
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tation of the Declaration on the Granting of Independence
1o Colonial Countries and Pzoples relating to the Cayman
Islands;!’

2. Reaffirms the inalienable right of the people of the
Caymae Islands 10 self~jetermination and independence
in conformity with the Declaration on the Granting of
Indepeadence 10 Colonial Countries and Peopies, coa-
tained tn General Assembly resolution 1514 (XV};

3. Renerates the view that such faclers as territorial
size, geographical location. size of population and limited
patural resources should in no way delay the speedy exer-
cise by the people of the Territory of their inalienable right
to seif-determination and independence in conformity
with the Declaration, which fully applies 10 the Cayman
Islands:

4. Notes with appreciation the panicipation of the
United Kingdom of Great Britain and Northern Irejand,
as the administering Power, in the work of the Special
Committes in regard to the Cayman Islands, thereby
enabling it 10 conduct 2 more informed and meaningful
examination of the situation in the Territory, with a view
to accelerating the process of decolonization for the pur-
pose of the full implementation of the Declaration;

5. Reiterates that it is the responsibility of the adminis-
tering Power to create such conditions in the Cayman
Islands as will enable the people of the Territory to exer-
cise {reely and without interference their inalienable right
to seif-determination and independeace in accordance
with resolution 1514 (XV), as well as all other relevant res-
olutions of the General Assembly;

6. Reaffirms that it is ultimarely for the people of the
Cayman [slands themseives 10 determine their future
political status in accordance with the relevant provisions
of the Charter of the United Mations and the Declaration,
and, in that connection, reaffirms the imponance of foster-
ing an awareness among the people of the Territory of the
possibilities open ¢ them in the exercise of their right to
self-determination and independence;

7. Reaffirms the respoasibility of the administering
Power o promote the economic and social development
of the Territory, and urges it, in co-operation with the ter-
ritorial Government, to render continuing support, to the
fullest exient possible, 1o the development of programmes
of economic diversification which will benefit the people
of the Territory;

8. Takes note of the statement of the sdministering
Power 10 the effect that, despite the poor quality of the soil
in the Territory, a study conducted by the termritorizl Gov-
erament in 1984 revealed some possibilitics in the field of
poultry, agricultural and pastoral farming;'*

9. Urges the administering Power, in co-operation with
the territorial Government, to safeguard the inalicnable
right of the people of the Territory to the enjoyment of
their naturai resources by taking effective measures to
easure their right 10 own and dispose of those resources
and to establish and maintain control of their future devel-
opment,

10. Calls upon the specialized agencies and other
orgamizations of the United Nations system, as well as
regional institutions such as the Caribbean Development
Bank, to continue to take all necessary measures 1o accel-
erate progress in the social and economic life of the Cay-
man Islands;

11.  Notes with appreciation the continued contribution
of the United Nations Development Programme to the
development of the Termitory; .

'3 1hid . enap. XX),
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12, Considers that the possibilitv of sending a further
visiting mission (o the Cayman [slands at an appropriate
time should be kept under review;

13. Requests the Special Commutee 10 conunue the
examination of this question at its next session. including
the possible dispatch of a visiting mission to the Cayman
Islands at an appropriate time and in consultation with the
administering Power, and to repon thereon to the General
Assembly at its forty-first session. :

99th plenary meeting
2 December 1985

40/46. Question af Montserrat
The General Assembly,
Having considered the question of Montserrat,

Having examined the relevant chapters of the report of
the Spectal Committee on the Situation with regard to the
Impilementation of the Declaration on the Granting of
Independence to Colonial Countries and Peoples.!’

Recalling its resolution 1514 (XV) of 14 December
1960, containing the Declaration on the Granting of Inde-

" pendence to Coloniai Countries and Peopies, and all other
resolutions and decisions of the United Nations relating 10
Monserrat, including in particular its resolution 39736 of
5 December 1934,

Noting the stated position of the administering Power
that it will respect the wishes of the people of Monisermat
in determining the future political swatus of the Territory,

Noting the view of the Govermnment of Montserrat that
independence was inevitable and desirable and, in that
coanection, that the temritorial Government would prepare
programmes of political education dy which to increase
the people’s awareness of the benefits of independence,

Noting with concern that during the period under review
the international economic crisis continued to have an
sdverse effect on the termitorial economy and resulted in
2eto growth in the gross domestic product and a reduction
in the rate of growth of employment and incomes,

Welcoming the fact that an increasing number of people
{rom the Territory are being emploved in the civil service,
particularly at the higher echelon, including the appoiat-
ment of a national as Chief Medica! Officer, and noting the
recommendations for salary increases made by the Salaries
Commission on public service salaries and conditions,

Welcoming also the contribution 1o the development of
Moutserrat by the United Nations Development Pro-
gramme, the United Nations Children’s Fund, specialized
agencies and other organizations of the United Nations
system operating in the Terntory, and noting the con-
tinued participation of the Territory in the Caribbean
Group for Co-operation in Economic Development, as
well a3 in regional organizations such as the Caribbean
Community and its associated institutions, including the
Caribbean Developmen: Bank,

Aware of the special circumstances of the geographical
location and economic conditivns of Montserrat, and
bearing in mind the necessity of diversifying and strength-
ening further its economy as a matter of priority in order
10 promote economic stability,

Recalling the dispatch in 1975 and 1982 of United
Nations visiting missions to the Territory,

Mindful that visiting missions provide an effective
means of ascertaining the situation in the smalfl Temi-
tories, and expressing its satisfaction at the willingness of

17 ibid., Suppiement No. 23 (AWMLY, chape 11, IV, ¥ and XXII.
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the administering Power to receive visiting missions in the
Territories under its administration,

1. Approves the chapter of the report of the Speciai
Commitice on the Situation with regard to the Implemen-
tation of the Declaration on the Granting of [ndependence
to C;olonial Countries and Pcoples relating to Montser-
rat;!

2. Reaffirms the inalienable right of the people of
Montsermat to self-determination and independence in
conformity with the Declaration on the Granting of Inde-
pendence o Cotonial Countries and Peoples, contained in
General Assembly resclution 1514 (XV);

3. Redterates the view that such factors as territorial
size, geographical location, size of population and limited
natural resources shouid in no way delay the speedy exer-
cise by the people of the Territory of thetr inalienabie rght
to self-determination and independence in conformity
with the Declaration, which fully applies to Montserrat;

4. Notes with appreciation the continued participation
of the United Kingdom of Great Britain and Northemn Ire-
land, as the administering Power, in the work of the Spe-
cial Committee in regard to Montserrat, thereby enabling
it to conduct a2 more informed and meaningful examina-
tion of the situation in the Territory with a view to accel-
¢rating the process of decolonization for the purpose of the
full implementation of the Declaration;

5. Reiterazes that it is the responsibility of the adminis-
tering Power to create such conditions in Montserrat as
will enable its people to exercise freety and without inter-
ference, from a well-informed standpoint as to the avail-
able options, their inalienable right to seli~determination
and independence in accordance with resolution 1514
(XV), as well as all other relevant resotutions of the Gen-
eral Assembly;

6. Reaffirms that it is ultimately for the people of
Montserrat themseives to determine their future political
status in accordance with the relevant provisions of the
Charter of the United Nations and the Declarztion, and
reiterates ity call upon the administering Power, in co-
aperation with the territorial Government, to launch pro-
grammes o foster an awareness among the people of the
Territory of the possibilities available to them in the exer-
cise of their right to self-determination and independence;

7. Reaffirms the responsibility of the administering
Power to promote the economic and social development
of Moantserrac and, in co-gperation with the territorial
Government, 1o continue 1o strengthen the economy and
10 increase its assistance to programmes of diversification
in order to promote the ecotomic and financial viability of
the Temritory;

8. Urges the administering Power to 1ake the necessary
medsures in co-operation with the werritorial Government
to restore sustained and balanced growth to the economy
of Montserrat and 1o intensify its assistance in the deve!-
opment of all sectors thereof, which will benefit the people
of the Territory;

9. Afs0 urges the administering Power, in co-operation
with the termitonial Government, to ke effective measures
t0 safeguard, guarantee and ensure the rights of the people
of Montserrat to own and dispose of their natural
fesources and to establish and maintzin control of their
future development;

10. Urges the administering Power to continue, in co-
operation with the territorial Government, the assistance
necessary for the employment of the local population in
the civil service, particularty at senior levels;

—_—
¥ thed.. chap, XXII,

i1, Cafls upon the United Nations system of orgariza-
tions, as well as donor Gevernments and regional organ;-
zations. 1o intensify their eflors 1o accelerare progress in
the economic and social {ife of the Territory;

12 Cur;.si:_iers that the possibility of sending a further
visiting mussion 10 Montserrat at an appropriate time
should be kept under review:

13.  Requests the Special Committes 1o continue the
examination of this question at its next session, including
the possible dispatch of & further visiting mission (o Mont.
serTat at an appropriaie time and in consultation with the
adminisiering Power. and 1o report thereon 1o the Genera]
Assembly at its forty-first session.

9%th plerary meeting
2 December 1985

40/47. Question of the Turks and Caicos Islands
The General Azsembly.

Having considered the question of the Turks and Caicos
Islands,

Having examined the relevant chapiers of the repont of
the Special Committee on the Situation with regard to the
Impiementation of the Declaration on 1he Granting of
Independence to Colonial Countries and Peoples,'*

Recailing its resolution 1514 (XV) of |4 December
1960, containing the Decfaration on the Granting of Inds-
pendence 1o Colonial Countries and Peoples, and all other
resolutions and decisions of the United Nations relating to
the Turks and Caicos Islands, including in panticular its
resolution 39/37 of 5§ December 1984,

Noting the stated position of the administering Power
that it will fuily respect the wishes of the people of the
Turks and Caicos Islands in determining the future consti-
tutional status of the Territory, and bearing in mind the
importance of fostenng an awareness among the people of
the Territory of the possibilities open 10 them,

Conscious of the need 1o ensure the full and speedy
implementation of the Declaration in respect of the Terri-
tory,

Noting with appreciation the participation of the admin-
istering Power in the work of the Special Committee in
regard 10 the Turks and Caicos Islands, thereby enabling it
1o conduct a more informed and meaningful examination
of the situation in the Temnitory,

Aware of the special circumstances of the geographical
locatuion and economic conditions of the Turks and Caicos
Islands, and bearing in mind the necessity of diversifying
and strengthening further its econumy as a matter of prior-
ity in order to promote economic suability and to develop
a wider economic base for the Territory,

Noting the statement of the administering Power that an
experimental farm has been set up on North Caicos 1o
study agricuitural techniques,

Welcoming the continuing contribution of the United
Nations Developmeni Programme 10 the developmeni of
the Territory,

Recalling the dispatch in [980 of two United Nations
visiting missions to the Territory,

Mindful that United Nations visiting missions provide
an effective means of ascertaining the siwwation in the
small Territories. and expressing its satisfaction at the
willingness of the zdministering Power to receive visiting
missions in the Termitories under its administration,

19 Ibed., chaps. 11, LY-V1 and XXIIL
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Mindful that United Nations visiting missions provide
an effective means of asceraining the sitwation in the
small Termtories, and ¢xpressing its satisfaction at the
willingness of the administering Power to receive visiting
missions in the Temtories under its administration,

1. Approves the chapter of the report of the Special
Committee on the Situation with regard to the Impiemen-
tation of the Declaration on the Granting of [ndependence
to Colonial Countries and Peoples relating to Anguilla;

2. Reaffirms the inalicnable right of the people of
Anguilla to seif-determination and wdependence in con-
formity with the Declaration on the Granting of indepen-
dence to Colonial Countries and Peoples, contained in
General Assembly resolution 1514 (XV),

3. Reiterqzes the view that such factors as termitorial
size. geographical location, size of population and limited
gatural resources should in no way delay 1he speedy exer-
cise by the people of the Termitory of their inalienabie Aght
to self-determination and independence in conformity
with the Declaration, which fully applies to Anguilla;

-4, Renerares that it is the responsibility of the United
Kingdom of Great Briwain and Nornhern [refand, as the
adminisiering Power, 10 create such conditions ia Aoguiila
as will enable its people to exercise freely and without
interference, from a well-informed standpoint as to the
available options, their inalienable right to self-determina-
tion and independence in accordance with resolution 1514
{XV), as well as all other relevant resolutions of the Gen-
eral Assembly,

S. Reaffirms that it is ultimately for the people of
Anguilla themselves 1o determine their future political sta-
tus in accordance with the refevant provisions of the Char-
ter of the United Nations and the Declaration, and, in that
connection, reafirms the imporunce of fostering an
awareness among the people of the Territory of the passi-
bilities open to them in the exercise of their right to self-
determination and independence;

6. Calls upon the administering Power 10 cootioue, in
co-operation  with the territoria! Government, t©
strengthen the economy of Anguills sad to increase iis
assistance to programmes of diversification;

7. Notes thay, although the Territory was ao longer in
need of a grant from the administering Power to balance
its recurrent budget for 1984, the Government of the
United Kingdom agreed to provide a special grant to clear
the deficit actumulated between 1977 and 1983;

8. Urges the administering Power to take effective
measures, in co-operation with the territorial Govern-
meat, (o safeguard, guarantee and ensure the rights of the
people of Anguilla 1o owa and dispose of their natural
respurces 2ad to establish and maipuin control over their
future development;

9. Urges the administering Power 10 continue, in ¢o-

operation with the territorial Government, the assistance
necessary for the increassd employment of the local popu-
lation in the civil service, particularly at senior levels;
_ 10. Reiterates its request to the administering Power,
1o the light of the observations. conclusions and recom-
mendations of the United Nations Visiting Mission 1o
Anguilla, 1984, 10 continue 1o enlist the assistance of the
specialized agencies and other organizations of the United
NaQOHS_ system, as well as other regional and international
bodies, in the development and strengthening of the econ-
emy of Anguilla;

11. Calls upon the administering Power to continue to
faciliate the panicipation of Anguilla in the Economic

—_—
:: ibid., ehap. XXIV.
AJAC 109799, st IV,

Comunission for Latin America and the Caribbean and its
subsidiary body. the Caribbean Development and Co-
operation Commtitice. and in other organizations of the
United Nations system, inciuding the Caribbean Group
for Co~gperation in Economic Development;

12. Considers thar the possibility of sending 2 fFunber
visiting mission 10 Anguilla at an appropnate time should
be kept under review,

13. Reques:s 1he Special Commities 10 continue the
examination of this question at its next session, including
the possible dispatch of a funther visiting mission to
Anguilla at an appropriate time and (n consultation with
the administering Power, and to report therson to the
General Assembiy at its forty-Grst session.

99th plenarv meeting
2 December 1985

40/49, Question of the United States Virgio Islands

The General Assembly,

Having considered the question of the United States
Virgin Islands,

Having examined the relevant chapters of the report of
the Special Committee on the Situation with regard to the
Implemenuation of the Declaration on the Granting of
Independence to Colonial Countries and Peoples,*

Recalling its resolution 1514 (XV) of 14 December
1960, containing the Declaration on the Granting of Inde-
pendence 1o Coloaial Countries and Peoples, and all other
resolutions and decisions of the United Nations relating te
the Unijted States Virgin Islands, including in particular its
resolution 39/38 of 5§ December 1984,

Noting with appreciation the coutinued active panticipa-
ticn of the administering Power and the represenative of
the territoria} Government in the work of the Special
Committes in regard to the United States Virgin Islands,
thereby enabling it to conduct a mors informed and mean-
ingfil examination of the situation in the Territory with a
view 0 accelerating the prooess of decolonization for the
purpose of the fill implementation of the Declaration,

Taking into accouns the satement of the representative
of the administering Power that the Territory of the
Uqited States Virgin [siands enjoys a large measure of self-
government through its clected representatives, namely,
the Governor, members of the Legislature and the Ter-
ritory’s non-voting delegate to the United States House of
Representatives, and noting the recent general ¢lections in
the Territory,

Noting with concern that the economy of the Territory
was, as described by the Governor, “temporarily
depressed”, particulariy in the tourisi, construction and
industrial sectors, as well as in the delivery of government
services, and noting that the Territory’s industriai devel-
opment programme would suffer a sethack as a result of
the announced plan of Martin Marietta Alumina, fnc. for
the ¢losure of its aluminium plant i the Territory in 1985,

Welcorning the continued participation of the Upited
States Virgin Islands, as an associate member, in the work
of the Economic Commission for Latin Amenca and the
Caribbesn and its subsidiary bodies, including the Carib-
bean Development and Co-operation Committee, and
roting the participation of 2 representative of the Territory
as a member of the delegation of the administering Power
at annual mectings of the Caribbean Group for Co-opera-
tion in Economic Development since 1982,

13 Offrial Records of ihe General Assembly, Fonirth Sexzion. Supplerment
No. 25 (A/aQrl), chaps. II, IV-VT and XXV,
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Nating with satisfaciion the statement of the administer-
ing Power that it endersed the policy that representatives
of the Temmitory should participate in forums in which the
Territory was the subject of discussion,

Aware of the sperial circumstances of the geographical
location and economic conditions of the United States
Virgin [slands, and bearing in mind the necessity of diver-
sifying and strengthening funher is economy as a matter
of priority in order (o promote economic stability,

Recalling the dispatch in 1977 of a United Nations visit-
ing mission to the Territory,

Mindful that United Nations visiting missions provide
an cffective means of ascertaining the sitwation in the
smail Territories, and expressing its satisfaction at the
willingness of the administering Power (o receive visiting
missions in the Territories under its administration,

L. Approves the chapter of the report of the Special
Commitiee on the Situation with regard to the Implemec-
tation of the Declaration on the Granting of Independence
to Colonial Countries and Peopies relating to the United
States ¥irgin Istands;?*

1. Reaffirms the inalienable right of the people of the
United Suates Virgin Islands to self-determination and

independence in conformity with the Declaration on the

Granting of Independence o Colonial Countries and
Peoples, contained in General Assembly resolution 1514

3. Reiterates the view that such factors as temnitorial
size, geographical location, size of population and limited
naturz] resources should in no way delay the speedy exer.
cise by the people of the Territory of their inalienable right
to self-determination and independence in conformity
with the Declaration, which fully applies 10 the United
States Virgin Islands;

4. Reiterates that it is the responsibility of the adminis-
tering Power to create such conditions in the Utitad States
Virgin Islands as will enable the people of the Territory to
exercise freely and without interference their inalienable
right to self-determination and independence in conform-
ity with resolution {514 (XV), as well as it other relevant
resolutions of the General Assembly;

5. Reaffirms that it is ultimately for the people of the
United States Virgin Islands themselves to determine their
future political status in accordance with the relevant pro-
visions of the Charter of the United Nations and the Dec-
laration, and, in that conaecticn, reaffirms the importance
of fostering an awareness among the people of the Terri-
tory of the possibilities open to them in the exercise of
thetr right 1o self-determination;

6. Notes that the Select Committee, established by the
Legislature of the United States Virgia Istands in 19383 to
ascertain the views of the people of the Territory on their
firture status and to make recommendations in that regard,
conducted public heasings from March 10 August 1984
and submirtted its report 1o the Siateenth Legisiature in
January 1985:9

7. Also noter that the Legislature endorsed the report.
which included, inter alia, a recommendation that a refer-
endum on the status issue should be held on 4 November
1986, in conjunction with the next genernl election, (ot
people of the United Swuates Virgin Islands to choose
between 2 variety of status options including indepen-
dence, statzhood, free association, incorporated temisory,
Status quo or a compact of federal relations;?

8. Further notes that the Legistature decided to appoint
1 new commities to continue the. process of public hear-

2 1bid , chap. XXV,
7 nd., pars, 10,

ings in order to ensure that the people of the United States
Virgin Islands were fully aware of the impiications of the
vanous sialus options by the time of the referendum:?’

9. Urges the administering Power, in co-operation with
the territonal Government, to strengiben the economy of
the Territory by taking additional measures of diversifica-
tion in all fields and developing an adequate infrastructure
with 2 view 10 reducing the economic dependence of the
Territary on the administering Power

10. Reaffirms the responsibiiity of the administering
Power under the Charter 1o promote the economic and
soctal development of the United States Virgin [slands:

11. Urges the adminisisring Power, in ca-operation
with the Government of the United States Virgin Isiands,
10 safeguard the inalienable right of the people of the Ter-
ritory to the enjoyment of their natural resources by taking
cffective measures (o guaraniee their right 1o own and dis-
pose ofthose resources and 10 establish and maintain con-
trol of their future development;

12. Urges the administering Power to seek in the Car-
ibbean Group for Co-operation in Economic Develop-
ment a satus for the territorial Government sirnilar to that
of other dependent Termitories within the Group;

13. Calls upon the adminisiering Power 1o facilitate
further the participation of the United States Vigin
Islands in various regional intergovernmenta! bodies and
organizations, particularly in 1heir central organs, and in
other organizations of the United Nations system;

14.  Urges the administering Power to continue to take
all necessary measures to comply fully with the purposes
and principles of the Charter, the Declaration and the rele-
vant resolutions and decisions of the General Assembly
rejating to military activitics and arrangements by colonial
Powers in Ternitories under their administration;

15. Considers that the possibility of sending a further
visiting mission (o the Uniled States Virgin Islands at an
appropriate time shouid be kept under review:

16. Reguests the Special Committee to continue the
examination of this question at its next session. inciuding
the possible dispaich of a further visiting mission to the
United States Virgin Islands a1 an appropriate time and in
consultation with the adminisiering Power, and to repon
thereon 1o the General Assembly at its forty-first session.

9%th plenary meeting
2 December 1985

40/50. Question of Western Sahara
The General Assembly,
Having considered in depth the question of Western

Recalling the inalienable right of all peoples to self-
determination and independence. in accordance with the
principles set forth in the Charter of the United Nations
and in General Assembly resolution 1514 (XV) of 14
December 1960 containing the Declaration oa the Grant-
ing of Independence o Coloniai Countries and Peoples,

Recalling its resolution 39/40 of § December 1984 on
the question of Western Sshara,

Having examined the relevant chapter of the report of
the Spectal Committee on the Situation with regard to the
Implementation of the Declaration on the Grantiog of
[ndependence to Colonial Countries and Peopies,?

Taking note of the report of the Secretary-General on
the question of Western Sahara.?*

I8 fhid.. Suppiement Ng. 13 (A240/23), chap. X,
™ 47300692 and Corr.t.




205

VIl. Resoiotions adopied 00 the reports of the Foarth Committee 69

Recalling resolution AHG/Res. 104 (XIX) on Western
Sahara, ¥adopted by the Assembly of Heads of State and
Government of the Organization of African Unity at its
nineteenth ordinary session, held at Addis Ababa from 6
to 12 June 1983,

1. Reaffirms that the questian of Western Saharz is 2
question of decolonization which remains to be compieted
on the basis of the exercise by the people of Westemn
Sahara of their inaliepable tight to self-determination and
independence,

2. Reaffirms also that the solution of the question of
Waestern Sahara lies in the implementation of resolution
AHG/Res. 104 (XIX) of the Assemnbly of Heads of State
and Government of the Organization of African Unity,
which establishes ways and means for a just and definitive
political solution to the Western Sahara conflict;

3. Again requests, to that end, the two parties to the
conflict, the Kingdom of Morocco and the Frente Popular
para l2 Liberacibu de Saguia el-Hamra y de Rio de Oro, to
undertake direct negouations, in the shortest possible
time, with a view 10 bringing about a cease-fire 10 create
the necessary conditions for a peaceful and fair referendum
for self-determination of the people of Western Sahara, a
referendum without any administrative or military con-
strainw, under the auspices of the Organization of African
Uairy and the United Nations;

4, Welcomes the efforts of the current Chairman of the
Assembly of Heads of State and Government of the
Organization of Africsn Unity and the Secretary-General
of the United Maticns to promote a just and definitive
solution of the question of Western Sshara;

5. Invites the current Chairman of the Assembly of
Heads of State and Government of the Qrganization of
Alrican Unity and the Secretary-General of the United
Nations to excrt every effort 10 persuade the two parties to
the conflict, the Kingdom of Morocco and the Frente Pop-
wlzr para ia Liberacion de Saguia el-Hamra y de Rio de
Oro, to aegotiate, in the shortest possible time and in con-
formiry with resolution AHG/Res. 104 (XIX) and the pres-
ent resolution, the terms of a cease-fire and the modalities
for organining the said referendurn;

6. Regffrms the detcrmination of the United Nations
to co-aperate fully with the Organization of African Uity
with 2 view to implementing the relevant decisions of that
mornninticn, in particular resolution AHG/Res 104

7. Requests the Special Committee on the Situation
with regard to the Implementation of the Liog on
the Graating of Independence to Colonial Countries and
Pecples 10 continye to consider the situation in Western
Sahara as a matter of priority and to report thereon to the
Ceneral Assembly at jis forty-Grst sexsion;

8. [nvites the Secrewary-General of the Organization of
African Unity to keep the Secretary-General of the Unied
Natioas informed of the progress achieved in the imple-
mentation of the decisions of the Organization of African
Unity relating to Western Sahara;

. 9. Invites the Secrewary-General 10 foliow the siturtion
in Western Sahara closely with a view to the implementa-
ton of the present resoluticn and 10 report therson to the
General Assembly at its forty-first session.

99th plenary meeting
2 Decernber (985

x
n gor the texe, see rwzlfmion 18/40, para. l.F " s
! Astembly, Sermon. Supplement
No. } (AT chap. YIHL, e “

40/51. Information from Non-S2li-Governing Terri-
tories transmitted under Article 73 ¢ of the

Charter of the United Nations
The General Assembly,

Having examined the chapier of :he report of the Special
Committee on the Situation with regard to the Implemen-
tauon of the Declaration on the Granging of Indspendence
(o Colonial Countries and Peoples relating to the informa-
tion from Non-Self-Governing Territories transmitted
under Asticle 73 e of the Chaner of the United
Nations®' and the action taken by the Committee in
respect of that information,

faving afso examined the report of the Secretary-
Greneral on the question,*?

Recalling it resolution 1970 (XVII) of 16 December
1963, in which it requested the Special Committes 10
study the information transmitted to the Secretary-
General in accordance with Article 73 ¢ of the Charter and
10 take such information fully into account in examining
the situation with regard to the implementation of the
Declaration on the Granting af [adependence to Colonial
Countries and Peoples, contained in General Assembiy
resolution 1514 (XV) of 14 December 1960,

Recalling alse its resolution 39741 of § December 1984,
in which it requested the Special Committee to continue to
discharge the functions entrusted to it under resolution
1970 (X VIII),

I. Approves the chapter of the report of the Special
Committes on the Situstion with regard 1o the Implemen.
tation of the Declaration on the Granling of Independence
to Colonial Countries and Peoples relating to the informa.
uon from Non-Sel-Governing Temitories transmitied
under Article 73 e of the Charter of the United Nations:

2. Reaffirms that, in the absence of a decision by the
Generzl Assembly itself that a Noo-Se!{-Goveming Termi-
tory has antained a full measure of self-government in
terms of Chapter X1 of the Charter, the administering
Power concerned should continue to transmit information
under Article 72 e of the Charter with respect 10 that Terri-
tory,

3. Requests the administering Powers concerned to
transmit, or continue to transmit, to the Secretary-General
the information prescribed in Articie 73 ¢ of the Charter,
&3 well as the fullest possible information on political and
constitutional developments in the Territories concerned,
within 2 maximum period of six months following the
expiration of the administrative year in those Territories;

4. Reguests the Special Commitiee to continue to dis-
charge the functions entrusted to it under General Assem-
bly resolution 1970 (XVIII), in accordance with estab-
lished procedures, and to report thereon (o the Assembly
at its forty-first session.

99th plenary meeting

2 December 1985
40/52. Activities of foreign economic and other inter-
ests which are impeding the implementation
of the Declaration on the Granting of Inde-
adence to Colonial Countries and Peopies
r:Nunibla and in all ocher Territories cader
colonial domination and efforts to eliminate
colonialism, spartheid and racial discrimina-

tion in southern Africa

The General Assembly,

Having considered the item entitled “Activities of for-
eign economic and other interests which are impeding the

12 araty629.




206

70 General Assembly — Fortieth Session

implementation of the Declaration on the Granting of
Iadependence 10 Colonial Countries and Peoples in
Namibia and in all other Ternitories under colonial domi-
aatiga and efforts to eliminate colonialism, apartheid and
racial discrimuiation in southern Afnga”,

Having examined the chapter of the report of the Special
Committes on the Situation with regard to the Implemen-
1ation of the Declaration on the Granting of Independence
to Colonial Countries and Peoples relating to the item,

Tuking into consideration the relevant chapters of the
report of the United Nations Council for Namibia ¥

Recalling its resolutions 1514 (XV) of 14 December
1960, containing the Declaration on the Granting of inde-
pendeace to Colonial Countries and Peopies, 2621 (XXV)
of 12 Ociober 1970, conuaining the programme of action
for the full implementation of the Declaration. and 35/118
of 11 December 1980, the annex to which contains the
Plan of Action for the Full Implementation of the Declara-
tion, as weil as ali ather resolutions of the United Natioas
relating-to the item,

Reaffirming the solemn obligation of the administering
Powers under the Charter of the United Nations 1o pro-
mate the political, economic, social and educational
advapcement of the inhabitants of the Territories under
their administration and to protect the human and natural
resources of those Ternlories against abuses,

Reaffirming that any economic or other activity which
impedes the implementation of the Declaration on the
Granting of Independence 10 Colonial Countries and
Peoples and obstructs efforts aimed 21 the etimination of
colonialism, apartheid and racal discrimination in south-
em Africa and other colonial Territories is in direct viola-
tion of the rights of the inhabitants and of the principies of
the Charter and all relevant resolutions of the United
Nations,

Reaffirming that the natural resources of all Territories
under colonial and racist domination are the heritage of
the peoples of those Territories and that the exploitation
and depletion of those resources by foreign economic
interests, in particular in Namibia, in association with the
occupying régime of South Africa, constitute a direct vio-
lation of the rights of the pecples and of the principles of
ﬁc Chaner and all relevant resolutions of the United

itions,

Recalling 1he relevant provisions of the consensus on
Namibia adopted by the Special Committee on the Situa-
tion with regard to the Implementation of the Declaration
on the Granting of Independence to Colonial Countries
and Peoples a1 its extraordinary session held at Tunis from
1310 17 May 1985,

Bearing in mind the relevant provisions of the Econo-
mic Declaration and other documens of the Seventh Con-
ference of Heads cf State or Government of Noan-Aligned
Countries, beld at New Dethi from 7 10 12 March
1983, ¥and of the Final Document of the Extraordinary
Ministerial Meeting of the Co-ordinating Bureau of Noa-
Aligned Couatries on the question of Namibia, held at
New Delhi from 19 10 21 April 1985,

Taking into account the relevant provisions of the Dec-
laration and Programme of Action contained in the Final
Document adopted by the United Nations Council for

—_—
3YOffictal Record: of ihe General Assemdly, Fortteth Session, Sugplement
Mo 2 (asa023), m"{. . i koie
Mo, Sugplemens No. 2 (A/4414), pant two, chap. (1. sect. C, and
cm;m 1X. w1, C.
33 10ed,. Supplement No. 11 (A/AVTI), chap. [X. pary 12,
3 Ar30/132-5/15675 and Corr.| and 2. annes.
37 As40/107-5/1 7184 and Corr.1, annes,

Namibia at its exiraordinary plenary meetings held at
Vienna from 3 10 7 June 1985,

Noting with profound concern that the colonial Powers
and certain States, through their activities in the colonial
Territories. have continued to disregard United Nations
decisions relating 1o the item and that they have failed 1o
impl2*ment, in panicular, the relevant provisions of Gen-
eral Assembly resolutions 2621 (XXV) of 12 October (970
and 39/42 of 5 December 1984, by which the Assembly
called upon the colonial Powers and those Governmenis
that had not yet done so 1o take legislalive, administrative
or other measures in respect of thetr nationals and the
badies corporate under their jurisdiction that own and
operate enterprises in colonial Territonies, particularly in
Africa, which are detrimental to the interests of the inhab.
itants of those Territories, in order to put an end to such
enierprises and to prevent new invesuments that run
counter 1o the interests of the inhabitants of those Tern.-
tories,

Condemning the intensified activities of those foreign
economic, financial and other interests which continue to
cxploit the patyral and human resources of the colonial
Temitories and to accumulate and repatriate huge profits
to the detriment of the interests of the inhabitants, particy-
larly in the case of Namibia. thereby impeding the realiza-
tion by the peoples of the Territories of their legitimate
aspirations for self-determination and independence,

Strongly condemning the support which the racist
minority régime of South Africa continues to receive from
those foreign economic, financial and other interests which
are cotlaborating with the régime in the exploitation of the
natural 20d human resources of the intemnationat Territory
of Namibia, in the further entrenchment of its illegal racist
domination over the Territory and in the sirengthening of
its system of apartheid,

Strongly condemning the investment of foreign capital
in the production of uranium and the collaboration by cer-
1ain Western and other countries with the racist minority
régime of South Africa in the nuclear feld which, by pro-
viding that régime with nuciear equipment and technol-
ogy, enables it to develop nuclear and military capabilities
and 10 become a nuclear Power, thereby promoting South
Africa’s continued illegal occupation of Namibia,

Reaffirming that the natural resources of Namibia,
including its marine resources, are the inviolable and
incontestable heritage of the Namibian pecple and that the
exploitation of those resqurces by foreign economic inter-
ests under the protection of the illegal colonial administra-
tion, in violation of the Charter, of the relevant resolutions
of the General Assembly and the Security Council and of
Decree No. 1 for the Protection of the Nawral Pesources
of Namibia,” ezacted by the United Nations Council for
Namibia on 27 September 1974, and in disregard of the
advisory opinion of the Iaternational Court of Justice of
21 June §971,% is illegal, contributes 10 the maintenance
of the illegal occupation régime and is a grave threat to the
integrity and prosperity of an independent Namibia,

Concerned about the conditions in other colonial Terri-
tories, including certain Territories in the Caribbean and
the Pacific Ocean regions, where foreign ecosomic, fnan-
cial and other interests continue to deprive the indigenous
populations of their rights over the wealth of their
countries, and where the inhabitants of those Territories

M See Official Records of the General Atsembly, Forueth Sexsion, Sxsple-
mem No. {4 (AJ4O/24), para. 513,
- bid, Thirry-fifth Sevrion. Suppiermers No. 24 (N’l’mykl. ::l:; n
Legnt Cou'rwm States of the Continved owrh Africa
in Namubia (South Went ffw narawfuhnandin Securicy Councii Resolwion
274 (1970), Advisory Opinion, 1.C.J. Repons. 1971, p. 16,
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continue to suffer from a loss of fand ownership as a result
of the failure of the administering Powers concerned to
restrict the sale of land 1o foreigners. despite the repeated
appeals of the General Assembly,

Conscious of the continuing need to mobilize world
public opinion against the involvement of foreign econo-
mic, financial and other interests in the exploitation of nat-
ural and human resources, which impedes the indepen-
dence of colopial Territories and the elimination of
racism, particularly in southern Africa, and emphasizing
the importance of acuon by local authorities, trade unions,
religious bodies, academic institutions, mass media, soli-
danty movements and other non-governmental organiza-
tioas, as well as individuals, in exercising pressure on
transnational corporations 1o refrain from any investment
at activity in the Territory of Namibia, in encoursging a
policy of systematic divestment of any financia} or other
interest in corporations doing business with South Africa
and in counteracting all forms of collaboration with the
occupation régime in Namibia,

. Reaffirms the inalienable right of the peoples of
dependent Territories to self-determination and indepen-
dence and to the emjoyment of the natural resources of
their Territories, as well as their right to dispose of those
resources in their best interests;

2. Reiterctes that any administering or occupying
Power that deprives the colonial peoples of the exercise of
their legitimate rights over their natural resources or sub-
ordinates the rights and interests of those peoples to for-
cign economic and financial interests violates the solemn
obligations it has assumed under the Charter of the United
Natioos;

3. Reaffirms thay, by their depletive exploitation of
natura! resources, the continued accumulation and repatri-
ation of huge profits and the use of those profits for the
enrichment of foreign settlers and the perpetuation of colo-
pial domination and racial discrimination in the Temi-
tories, the activities of foreign economic, financial and
other interests operating at present in the colonial Terri-
toties, particularly in southern Africa, constitute a major
obsuacle to politicat independence and racial equality, as
well as 1o the enjoyment of the patural resources of those
Territories by the indigenous inhabisnts,

4. Condemns the aclivities of foreign economic aad
other interests in the colonial Territories impeding the
implemenution of the Declaration on the Granting of
{ndependence to Colonizl Counwries and Peoples, con-
tained in General Assembly resolution 1514 (XV), and the
efforts to eliminate colonialism, apartheid and racial dis-
crimination;

5. Condemns the policies of Governments that con-
tinue ty support or collaborate with those {oreign econo-
mic and other interests engaged in exploiting the natural
and buman resources of the Territories, including, in par-
ticular, illegally exploiting Namibia’s marine resources,
violating the political, economic and social rights and
interests of the indigenous peoples and thus obstructing
the full and speedy implemenuation of the Declaration in
respect of those Territones:

6. Sirongly condemns the collusion of the Govern-
ments of certain Western and other countrics with the
racist minority régime of South Africa in the nuclear field,
and cails upon those and il other Governments to refrain
from supplying that régime, directly or indirectly, with
insatlations that might enable it (o produce uranium, plu-
tonium and other nuclear materials, reactors or military
‘quipment; .

7. Requests the Special Committee on the Situation
with regard to the Implementation of the Declaration oa

the Granting of Independence to Colora! Countries and
Peoples to continue to monitor ¢losely the situatinn in the
remaining colonial Territories so as 10 ensure that all eco-
nomic activities in those Termitories are zimed at strength-
ening anc diversifving !heir economues in the interesis of
the indigenous peoples, at premoung the economic and
financial viability of those Territories and at speeding their
accession to independence, and. in that connection,
requests the administering Powers concemed to ensure
that the peoples of the Termitories under the:r administra-
ton are not exploited for political, miitary and orher pur-
poses detrimental 1o their interesis;

8. Swrongly cordemns those Western and all other
countries, as well as the wansnational corporations, which
continue their investments in. and supply of armaments
and oil and nuclear technology to. the racist régime of
South Africa. thus buttressing it and aggravating the threat
10 world peace;

9. Calis upon ail States, in particular cerain Western
States. to take urgent, effective measures to terminate all
callaboration with 1he racist régime of South Africa in the
political. diplomatic, ecctonomic. trade, miitary and
nuclear fields and te-refrain lrom entenng inie other tefa.
tions with that régime in violation of the relevant resolu-
tons of the United Nations and of the Organization of
African Unity,

10. Calls once again upon alt Gevernments that have
not yet done 30 10 take legislative, administrative or ather
measures in respect of their nationals and the bodies cor-
porate under their jurisdiction that own and operate enter-
prises in colonial Territories, particularly in Alrica. which
are detnimentai 1o the interesis of the inhabitarts of those
Territories, in order 10 put an end 1o such enterprises and
to prevent new investments that run counter to the inter-
ests of the inhabitants of those Territories;

11, Calls upon all Staies 10 1erminate, or cause to have
terminated, any investments in Namibia or loans to the
racist minority régime of South Africa and to refrain from
any agreements or measures to promate trade or other eco-
nomic relations with that régime;

12. Requests all States that have not vet done 5o 10 Lake
effoctive measures to end the supply of funds and other
forms of assistance, including miliary supplies and equip-
ment, 10 the racist minority régime of South Africa, which
uses such assistance to repress the people of Namibia and
their national liberation movement.

V3. Strongly condemns South Africa for its continued
exploitation and plundering of the natural resources of
Namibia, leading to the rapid depletion of such resaurces,
in complete disregard of the legitimate interests of the
Namibian people, for the creation in the Territary of an
economic structuse dependent essentially upon its mineral
resources and for its illegatl extension of the territonial sea
and its proclamation of an economic zone off the coast of
Namibia;

t4. Declares that all activities of foreign economic
interests in Namibia are illegal under international law and
that consequently South Africa 2nd all the foreign econo-
mic interests operating in Namibia are liable to pay dam-
ages 10 the future lawtif Government of an independent
Namibia; )

15. Calls upon those oil-producing and oil-exporting
countries that have not yet done 3o 10 take effective meas-
ures against the oil companies concerned so as to lermi-
nate the supply of crude oil and peroleum products to the
racist régime of South Africa;

16. Reiterates that the exploitation and plundering of
the marine and other natural resources of Namibia by
South African and other foreign economic interests, inclu-
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ding the activities of those trapsnational corporations
which are engaged in the exploitation and export of the
Termiiory's uranium ores and other resources, in violation
of the relevant resolutions of the General Assembly and
the Security Council and of Decree No. | for the Protec-
tion of the Natural Resources of Namibia, are illegal, con-
tribute to the maintenance of the illegal occupaticn régime
and are a grave threat to the integrity and prosperity of an
independent Namibia;

|7. Condemns the plunder of Namibizo uranium, and
calls upon the Governments of ail States, particularly
those whose nationals and corporations are invoived in the
miaing or enrichment of, or traffic in, Namibian uranium,
to tzke all appropriate measures in compliance with the
provisions of Decree No. | for the Protection of the Natwu-
ral Resources of Namibia, including the practice of requir-
ing negative certificates of origin, to prohibit and prevent
State-owned and other corporations, together with their
subsidiaries, from dealing in Namibiap uranium and {rom
engaging in uranium prospecting activities in Namibia;

\8. Reguests the Governments of the Federal Republic
of GGermany, the Netherlands and the United Kingdom of
Great Britain and Northern Ireland, which operate the
Urenco uranium enrichment plant, 1o have Namibian
wranium specifically excluded from the Treary of
Almelo,*' which regulates the activities of Urenco;

19. Requests all States to take legisltative, administra-
tive and other measures, &4 appropriate, in order effec-
tively 1o isolate South Africa politically, economically,
militanly and culturally, in accordance with General
Assembly resolutions ES-8/2 of 14 September 1981, 16/
121 B of 10 December 1981, 377233 A of 20 December
1982, 38/36 A of | December 1983 and 39/50 A of 12
December 1984;

20. Cails once again upon all Sutes to discontinue all
economic, financial and trade relations with the racist
minority régime of South Africa concerning Namibia and
to refrain from entering into any relatons with South
Africa. purporting to 2ct on behalf of or concerning
Namibia, which may lend suppon to its continued iflegal
occupation of that Territory;

21, [Invites all Governments and orgarizations of the
United Nations system, having to the relevant pro-
visions of the Declaration on the Establishment of a New
International Economic Ovder, conuined in General
Assembly resolution 3201 (5-VI) of 1| May (974, and of
the Charter of Economic Rights and Duties of States, con-
tained in Assembly resolution 3281 (XXIX) of {2 Decem-
ber 1974, o0 ensure, in particular, that the permanent sov-
ercignty of lhc colonial Territories over their natural
resources is fully respected and safeguarded;

22, Urges the administering Powers concerned 10 take
effective measures 1o safeguard and guarantee the inalien-
able right of the peoples of the colonial Territories to their
natural resources and to establith and maintain centrol
aver their future deveiopment, and requests the adminis-
tering Powers 10 take all necessary steps 10 protect the
property rights of the peoples of those Territories;

23. Calls upon the ad.muust:nng Powers concerned o
abolish all discriminatory and upjust wage systems and
working conditions previiling in the Territories under
their administration and to apply in each Territory a uni-
form system of wages to all the inhabitants without any
discrimination;

4 Unived Maions, Trecry Senes, wol. 7995, No. 11326, 5. 308,

A2 A/40/318 and Add. |,

2 Offcial Recordy General Arsembly. Foruetk Sestion, Supplement
No. J(%’wum:v I)ffdum. [ and VI, » upp

24, Requests the Secreuary-Geseral to underiake,
through the Department of Public Information of the Sec-
retariat, a susiained and broad campaign with a view (o
informing world public opinion of the facts concerning the
pillaging of patural resources in colonial Termitories and
the exploiwation of their indigenous populations by foreign
monopolies and, in respect of Namibia, the support they
render to the racist minerity régime of South Africa;

25. Appeals 10 mass media, trad¢ unions and other
non-governmenial organizations, as well as individuals, to
co-ordinate and intensify their ¢fforts to mobilize interna-
tiona] public opinion against the policy of the apartheid
régime of South Africa and 1o work for the eaforcement of
economic and other sanclions against that régime and for
encouraging a policy of systemauc divesiment in corpora-
tons doing business in South Africa;

26. Requests the Special Commitlee on the Situation
with regard to the implementation of the Declaration on
the Granting of Independence to Colonial Countries and
Peopies to continue to examine this question and to report
thereon 10 the General Assembly a1 its fonty-firmt session.

99th plenary meeting
2 December 1985

40/53. Impiementation of the Declaration on the
Granting of Independence to Colonial
Countries and Peopies by the specialized
sgencies and the international insdtetions
associsted with the United Nadoas

The General Assembly,

Having considered the item entitled “Implementation of
the Declaration on the Graoting of Independence to Colo-
nial Countries and Peoples by the specialized agencies and
the international institutions associated with the United
Nations™,

Recalling the Declaration on the Granting of Indepen-
dence 10 Colonial Countries and Peoples, contained in its
resolution 1514 (XV) of 14 December 1960, and the Plan
of Action for the Full Implementation of the Declaration,
contained in the annex to its resolution 3$/[18 of (1
December 1980, as well as ail other relevant resolutions
adopted by the General Assembly an this subject, inclu-
ding in particular resolution 39/43 of 5 December 1984,

Having examined the reports submitted on the item by
the Secretary-General,*? the Economic and Social Coun-
cil* and me Special Commitiee on the Siwation with
regard to the Implementation of the Declaration on the
Granting of Indcpendence to Colonial Countries and
Peaples,“

Recalling also its resolutions ES-8/2 of 14 September
11‘4931 and 39/50 of 12 Deccmber 1984 ap the question of
amibia,

Taking into gecount the relevant provisions of the Paris
Declaration ot Namibia and the Programme of Action oo
Namibia,** adopted at the Intermational Conference in
Suppon of the Strugsle of the Namibian People for Inde-
pendence, and the Declaration and Programme of Action
contained in the Final Document adopted by the United
Nations Council for Namibia at its =xu-aordin:mplem
meetings held at Vienna from 3 to 7 June 1985

Bearing in mind the relevant provisions of the Politicai
Declaration adopted by the Seventh Coaference of Heads
of State or Govermnment of Non-Aligned Countries, held at

A find., Supplemems No. 1) |AJADITY), thap. Y1,

43 Sex Report of the Inernaitnal Conference in Support of ?1. o
the Nemibign Propie for Independence, Pars, 25.29 Apnl m
CONF.1 2/13), pan three.
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o Co’lonial Countrics and Peoples relating to the ques-
tion;*

2. Reaffirms that the specialized agencies and other
organizations and iastigutions of the United Nations sys-
temn should continue to be guided by the relevant resolu-
tions of the United Nations in their cfforts 10 contribute,
within their spheres of competence, 10 the full and speedy
implementation of the Declaration on the Granting of
independence to Colonial Countries and Peoples, con-
tained in General Assembly resolution 1514 (XV);

3. Reaffirms afso that the recognition by the General
Assembly, the Security Council and other United Nations
argans of the legitimacy of the struggle of colonial peoples
10 exercise their right 10 self-determination and indepen-
dence entails, as a corollary, the extension by the special-
ized agencies and other organizations of the United
Nations syttem of all the necessary moral and material
assistance 1o those peoples and their nztional liberation
movements;

4. Expresses its apprmma 1o those sperialized agen-
cies and other organizations of the United Nations system
which have continued to co-operite in varying degrees
with the United Nations and the QOrganization of African
Unity in the implementation of Generai Assembly resolu-
tion 15t4 (XV) and other relevant resolutions of the
United Nations, and urges all the specialized agencies and
ather arganizations of the United Nations system to accel-
erate the full and speedy implemenuation of the relevant
provisions of those resolutions;

5. Expresses its concern that the assistance exiended
thus far by cenain specialized agencies and other organiza-
tions of the United Naticns system to the colonial peoples,
particularly the peopie of Namibia and their national lib-
eralion mavement, the South West Africa Peopie's Organ-
ization, is far from adequate in reistion to the actual needs
of the peoples concerned;

6. Requests gil specialized ageacies and other organiza-
ticns and bodies of the United Nations sysiem. i accord-
ance with the relevant resolutions of the General Assembly
and the Security Council, to take a{l necessary measures to
withhold from the racist régime of South Alrica any form
of co-operation and assistance in the financial, economic,
technical and other fields and 1o discontinue all support 1o
that régime wuntil the people of Namibia have exercised
fully their inalienable right 10 self-determination, freedom
and national independence in a united Namibia and until
themimumm system of apartheid has been totally eradi-
ated:

1. Reiterates its conviction that the specialized agencies
and other organizations and bodies of the United Nations
mshouldmﬁnmﬁomuhumymonwmchm;ht
imply recognition of, or suppont for, the legitimacy of the
domination of the Temitory of Namibia by the racist
régime of South Africa;

8. Regrets that the World Bank and also the Interna-
tional Monetary Fund continue to maintain links with the
racist régime of Pretoria, as exemplified by the continued
participation of South Africa in the work of both agencies,
and expriases the view that the two agencies should put an
end to all links with the racist régime;

9. Stroagly condemns the persistent collaboration
between the International Monetary Fund and South
Alrica in disregard of repeated resolutions to the contrary
by the General Assemidy, and calls upon the [aternational
Monetary Fund 10 put an end to such collaboration and
33_:_!0 grant any new loans to the racist régime of South

rica;

47 Ibid.. chap. VII,

10. Urges once again the exccutive heads of the World
Bank and the International Monetary Fund to draw the
particular atiention of their governing bodies to the pres.
ent resolution with a view 1o formulating specific pro-
gramimes beneficial 10 the peoples of the colonial Tern-
torics, particularly Narmibia;

11. Requesis the speciaiized agencies and other argani-
zations of the United Nations system to render or continue
ty render, as a matier of urgency, all pessible mara! and
material assistance 10 the colonial peoples struggling for
liberaton from colonial rule. bearing in mind that such
assistance should not only meet their immediate needs but
also create conditions for development after they have
excroised their right to self-determination and indepen-
dence;

i2. Reguesis once again the specialized agencies and
other organizations of the United Nations sysiem to con-
tinue to provide all moral and material assistance to the
newly independent and emerging States so as 10 ¢nable
them to achicve genuine economic independence;

13, Reiterates its recommendaiion that the specialized
agencies and other organizations of the United Nations
system should initiate or broaden contacts aod co-operz-
tion with the colonial peoples and their national liberation
movements directly or. where appropriate, through the
Organization of African Unity, and review, and introduce
greater flexibility in, their procedures with respect to the
formulation and preparation of assistance programmes
and projects so as to be able to extend the necessary assist-
ance without delay to help the colonial peoples and their
nationat liberation movernents in their struggle 10 exercise
their inalienable righy to seif-derermination and indepen-
dence in accordance with General Assembly resolution
1514 (XV),

14, Recommends that a separate item on assistance 10
national liberation movements recognized by the Organi-
zation of African Unity should be included n the agenda
of future high-ievel meetings between the General Secreta-
riat of the Organization of African Unity and the secreta-
rats of the United Nations and other organizations of the
United Nations system with a view to sirengthening fur-
ther the existing measures of ¢co-ordinavon of action to
ensure the best use of available resources for assistance to
the peoples of the colonial Territories;

15, Urges the specialized agencies and other organiza .
tons of the United Nations system that have oot already
done so 10 include in the zgenda of the regular meetings of
their governing bodies a separate item on the progress they
have made in the impiementation of General Assembly
resolution 1514 (XV) ang the other relevant resolutions of
the United Nations;

16.  Urges the specialized agencies and other organiza-
uons and institutions of the United Nations system o
extend, as & manter of priority, substantial material assist-
ance to the Governments of the front-line States in order
to enable them to support more effectively the struggle of
the people of Namibia for freedom and independence and
1o resist the violation of their territorial integrity by the
armed forces of the raciut régime of South Africa directly
or, as in Angola and Mozambique, through puppet traitor
groups in the service of Pretoria:

17. Notes with satisfaction the armangemenis made by
several specialized agencies and other organizatioas of the
United Nations systern which enable representatives of the
national liberation movements recognized by the Organi-
zation of African Unity to participate fully as observers in
the proccedings relating (0 matters concerning their
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respective countries, and cails upon those agencies and
organizations that have not yet done so to follow this
example and to make the necessary arrangements without
delay;

18.  Urges the specialized agencies and other organiza-
uons and institutions of the United Nations system to
assist in accelerating progress in all seciors of the national
life of colonial Termitories, panticuiarly in the development
of their econoriies;

19. Requesis the specialized agencies to abide by Secu-
tity Councti resolution 566 (1985) of 19 June 1985, in
which the Council condemned the racist régique of South
Africa for its installation of a so-called intenm Govern-
ment in Namibia and declared that action to be illegal and
oull and void;

20. Recommends that all Governments should inten-
sify their efforts in the specialized ageacies and other
organizations of the United Nations system of which they
are members to ensure the full and effective implementa-
tion of General Assembly resolution 1514 (XV) and other
relevant resolutions of the United Nations and, in that
coanection, should accard priority to the question of pro-
viding assistance on an emcrgency basis (o the peaples of
the colonial Territories and their national liberation move-
meats;

1. Rerterates its proposal, under arucle [II of the
Agreement between the United Mations and the Interna-
tional Monewry Fund,* for the yrgent inclusion in the
agenda of the Board of Govemors of the Fund of an item
dealing with the relationship between the Fund and South
Africa, and further reiterates its proposal that, in pursu-
ance of article Il of the Agreement, the relevant organs of
the United Nations should participate in any meeting of
the Board of Governors cailed by the Fund for the purpose
of discussing the item, and urges the Fund to discuss its
relationship with South Africa at its agoual mesting, in
compliance with the above-mentioned Ag cement, and o
report to the Secretary-General 27 the United Nations on
the action taken;

22.  Draws the attention of the specialized agencies and
other arganizations of the United Nations system to the
Plan of Action for the Full Implementation of the Declara-
tion on the Granting of Independence to Colonial
Countries and Peoples, contained in the annex to General
Assembly resolution 35/118, in panicular to those provi-
sions calling upon the sgencics and organizations o render
ail possible moral and matenial astistance to the peoples of
the colonia] Territories and to their national liberation
movements;

23, Urpes the cxecutive heads of the specialized agen-
Cica and other onpanizations of the United Nations system,
baving regard 10 the provisions of paragraphs 13 and 22
abave, to formulate, with the active co-operation of the
Orpanination of African Unity where appropriate, and to
submit, as a matter of priority, to their governing and leg-
islative organy concrete proposals for the full implementa-
tion of the relevant United Nations decisions, in particular
specific programmes of assistance 1o the peoples of the
calonial Territories and their national liberation move-
ments;

24, Requests the Secretary-General to continue to
assist the specialized agencics and other organizations of
the United Nations system in working out appropriate
Measures for implementing the relevaat resolutions of the
United Nations and to prepare for submissioa to the rele-
vant bodies, with the assistance of those agencies and

e ]

5 See Sevwenn ihe United Nations and the Specialized Agencicy
end the Internasional Atomue Energy Apency (United Nations publicanon,
Sales No, E/F61.X.1) p. 81,

Organizations, a report on the aclion taken in impiernenta-
uon of the relevant resolutions, including the present reso-
lution, since the circulation of his previgus repart;

25, Requests the Economic and Social Council 1o con-
tinue o consider, in consultation with the Special Com-
mittee on the Sitwation with regard to the Implementation
of the Declaration on the Graniung of Independence to
Colonial Countries and Peoples, appropriate measures for
co-ordinztion of the policies and activities of the special-
ized agencies and other organizations of the United
Natoens system in implementung the relevant resolutions
of the Gezeral Assembly;

26, Requests the specialized agencies 1o report period-
ically 1o the Secretary-General of the United Nations on
their implementation of the present resolution;

27.  Requesis the Special Committee to continue to
examine this question and to report thercon to the General
Assemnbly at its forty-frst session.

99th plenary meeting
2 December 1985

40/54. United Nations Educational and Training
Programme for Southern Africz

The General Assembiy,

Recalling its earlier resolutions on the United Navons
Educational and Training Programme for Southern Africa,
in particular resolution 39/44 of 5 December 1984,

Having considered the report of the Secretary-General**
containing an account of the work of the Advisory Com-
mitiee on the United Natioas Educationai and Training
Programme for Southern Affica and the administration of
the Programme for the period from 1 Ociober 1984 10 15
October 1985,

Recognizing the vajuable assistance rendered by the
Programme to the peoples of South Africa and Namibia,

Noting with sctisfaction that educational and technical
assistance for southern Africa has become 3 growing con-
cern of the international community,

Fully recognizing the need at this critical juncture in
southern Africa to provide educational opportunities and
counselling to a greater number of student refugees in a
wide variety of profesgonat, cultural and kinguistic disci-
plines, as well as opportunities for vocational and techni-
ca! training and for advanced studies at graduate and post-
graduate levels in the priority Gelds of study,

Strongly convinced that the continuation and expansion
of the Programme is essential in order to meet the increas-
ing demand for educational and treining assisuance 10 stu-
dents from South Africa and Namibia,

1. Endorses the repon of the Secretary-General on the
United Nations Educational and Training Programre for
Southern Africa;

2. Commends the Secretary-General and the Advisory
Committee on the United Nations Educational and Train-
ing Programme for Southern Africa for their cominued
efforts to promote generous contributions to the Pro-
gramme and 10 cnhance co-operation with governmental,
intergovernmental and non-governmental agencies
involved in educational and technical assistance for south-
ern Africa;

3. Expresses its appreciation to all those that have sup-
poried the Programme by providing contributions, schol-
arships or places in their educational institutions;

* AJAO/TRI.
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4. Appeals to all States, institutions, organizations and
individuals to offer greater financial and other suppon to
the Programme in order 10 seccure its continuation and
steady expansion.

99th plenary meeting
2 December 1985

40/55, OfTers by Member States of study and train-
ing facilities for inhabitants of Non-Self-Gor-
erning Territories

The General Assembly,

Recalling its-resolution 39745 of § December 1984,

Having considered the repont of the Secretary-General
on offers by Member States of study and training facilities
for inhabitanis of Non-Self-Governing Territories, ¥ pre-
pared pursuant io Creneral Assembly resclution 845 (IX}
of 22 November 1954,

Considering that more scholarships should be made
aviilable to the inhabitants of Non-Sell-Goveming Temi-
tories in all pans of the world and that steps should be
taken to encourage applications {rom students in those
Territories,

1. Takes note of the report of the Secretary-Genenl,

0 asa0/T18.

2. Expresses its appreciation (0 those Member States
that have made scholarships available 1o the inhabitanis of
Non-Self-Governing Territories;

3. [Invites all States to make or continue to make gener-
ous offers of study and Lraining facilities (0 the inhabitants
of those Territories that have not yet attained seif-govern-
ment or independence and, wherever possible, to provide
travel funds 1o prospective students;

4. Urges the administering Powers 10 take effective
measures 1o ensure the u_ridcsprcad and continuous dis-
semination in the Temitonies under their administration of

'information relating to offers of study and training facili-

ties made by States and to provide ali the necessary facili-
ties to enable students ta avail themselves of such offers;

3. Regquests the Secrewary-General ta report to the Gen-
eral Assembly at its forty-first session on the implementa-
tion of the present resolution;

6. Draws the aitention of the Special Commitiee on the
Situation with regard 10 the Implementation of the Decla-
ration on the Granting of Independence 1o Colonial
Countries and Peoples to the present resolution.

99th plenary meeting
2 December 1985
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APPENDIX C

SOME DOUBLE TAX TREATIES CONCLUDED WITH INDONESIA
SINCE 1976 CONTAINING A TERRITORIAL CLAUSE

(i) Agreement between the Government of Australia and the

Government of the Republic of Indonesia for the Avoidance of Double

T ion the Prevention of Fiscal Evasion with r to T n Income
and Capital, 22 April 1992. Article 3(1)(a)(i) provides -

“the term ‘Indonesia’ means the territory under the sovereignty
of the Republic of Indonesia and such parts of the continental
shelf and the adjacent seas over which the Republic of
Indonesia has sovereignty, sovereign rights as well as other
rights in accordance with the 1982 United Nations Convention

on the Law of the Sea.”
(i) A m etween oV f R lic of Indonesia

Gov ent of the R ' fA ia for the Avoidance of Double
i iscal E N Wi t on Income

md_ap_m.l__luly_%é Article 3(1)(a)(i) pr0v1des -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and the adjacent areas over
which the Republic of Indonesia has sovereign rights or
jurisdiction in accordance with the provisions of the United
Nations Convention on the Law of the Sea, 1982.”

Arucle 3(1((b) provides .

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia and the parts of the sea bed and sub-soil under the
adjacent seas, over which the Republic of Indonesia has
sovereign rights in accordance with international law.”
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@iv) Convention between Canada and the Republic of Indonesia for the

Avoi of Double Taxation and the Prevention of Fiscal Evasion wi
respect to Taxes on Income and Capital, 16 January 1979. Article 3(1)(a)(ii)
provides -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and parts of the continental
shelf and adjacent seas, over which the Republic of Indonesia
has sovereignty, sovereign rights or other rights in accordance
with international law.”

) nvention n v nt of the Kingdom of Denmark

MQM& Artmle 3(1)(c) prov1des -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and such parts of the
continental shelf and adjacent seas, over which the Republic of
Indonesia has sovereignty, sovereign rights or other rights in
accordance with international law.”

E_Mmmmmqmu%_. Article 3(1)(a)

provides -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and the adjacent areas over
which the Republic of Indonesia has sovereign rights or
jurisdiction in accordance with the provisions of the United
Nations Convention on the Law of the Sea, 1982.”

md&amal._lis_cp_ts_mbsuﬂﬂ Arucle 3(1)(0) prowdes -
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“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and parts of the continental
shelf and adjacent seas, over which the Republic of Indonesia
has sovereignty, sovereign rights or other rights in accordance
with international law.”

(viii) Agreem ween ral li ny an
R fl f D ion with r t

MM&MMM Article 3(1)(b) provides -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and parts of the continental
shelf and adjacent seas, over which the Republic of Indonesia
has sovereignty, sovereign rights or other rights in accordance
with international law.”

(ix) AM&MLMMM@MMLM&M

India for Avoidan 1 n Prev n_of Fiscal
Evasion with respect to Taxes on Income, 7 August 1987. Article 3(1)(a)
provides -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and the adjacent areas over
which the Republic of Indonesia has sovereignty, sovereign
rights or jurisdiction in accordance with International Law,
particularly the provisions of the United Nations Convention

on the Law of the Sea, 1982.”

respec to Taxes on Income. 3 March (982, Article 3(1)a) provides -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and parts of the continental
shelf and adjacent seas, over which the Republic of Indonesia
has sovereignty, sovereign rights or other rights in accordance

with international law.”
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(xi) Agreement between the Republic of Indonesia and the Republic of

I r_the Avoidan f Doubl xation _an Prevention_of Fiscal
Evasion with r Taxes on Income, signed at on _1Q November
1988. Article 3(1)(a)(i) provides -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and parts of the continental
shelf and adjacent seas, over which the Republic of Indonesia
has sovereignty, sovereign rights or other rights in accordance
with international law.”

(xii) men ween the Kingdom of Netherlan e
R lic of nesia for Avoi Double Taxation Prevention
i Evasion wi 1 ital. SM 1

Article 3(1)(c) provides -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia and the parts of the seabed and sub-soil under the
adjacent seas, over which the Republic of Indonesia has
sovereign rights in accordance with international law.”

1987. Article 3(1)(a)(ii) provides -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and the adjacent areas over
which the Republic of Indonesia has sovereign rights or
jurisdiction in accordance with the provisions of the United
Nations Convention on the Law of the Sea, 1982.”

3(1)(a) provides -
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“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and the adjacent areas over
which the Republic of Indonesia has sovereign rights or
jurisdiction in accordance with the provisions of the United
Nations Convention on the Law of the Sea, 1982.”

on Income, 18 Jg ne 1281. Article 3(1)(it) provides -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and such parts of the
continental shelf and adjacent seas, over which the Republic of
Indonesia has sovereignty, sovereign rights or other rights in
accordance with international law.”

ion P i i vasion wi C T n Income

28 February 1989. Article 3(1)(a)(i) provides -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and the adjacent areas over
which the Republic of Indonesia has sovereign rights or
jurisdiction in accordance with the provisions of the United
Nations Convention on the Law of the Sea, 1982.”

mcmmmmm “Article 3(1)(a) provides -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and the adjacent areas over
which the Republic of Indonesia has sovereign rights or
jurisdiction in accordance with international law.”
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(xviil) ween v n R lic of Indonesi
v t Kin f Thailand for the Avoi f Do
ion vention of Fiscal Evasion wi ; m

and on Capital, signed at Bangok on 25 March 1981. Article 3(1)(a) provides -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia as defined in its laws and parts of the continental
shelf and adjacent seas, over which the Republic of Indonesia
has sovereignty, sovereign rights or other rights in accordance
with international law.”

(xix) Amwwmmm&_@g_@
Britain_an N n vernment of R li
In ig fi i f D d the Prevention of Fiscal

ot

Evasion with r gsmg; to Taxes on Income and Qgplga, 13 March 1974. Article
3(1)(b) provides -

“the term ‘Indonesia’ means the territory of the Republic of
Indonesia and the parts of the seabed and subsoil under the
adjacent seas over which the Republic of Indonesia has
sovereign rights in accordance with international law.”

mmgnmuw | Arucle 3(1)(a) pr0v1des -

“the term ‘Indonesia’ comprises the territory of the Republic of
Indonesia and the adjacent seas which the Republic of
Indonesia has sovereignty, sovereign rights or jurisdictions in
accordance with the provisions of the 1982 United Nations
Convention on the Law of the Sea.”
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Annex 1

Joint Communigue, 18 March 1975 UDT - Fretilin Coalition (reproduced from
Jolliffe, Timor: _Nationali nd Colonijalism (1978) p.339)

Communique from the FRETILIN-UDT Coalition

JOINT COMMUNIQUE, ISSUED BY THE COALITION
REVOLUTIONARY FRONT OF INDEPENDENT EAST
TIMOR AND TIMORESE DEMOCRATIC UNION

The Revolutionary Front OF Independent East Timor {FRETILIN
and the Timorese Democratic Union {vot) are the legiimate
representatives of the people of East Timor, because of our intran-
sigent defence of the right of the people to national independence.
We insist that independence is the only possible way for real libera-
tion of the people from exploitation and oppression of any form.

FRETILIN and UDT are interpreting the will of the overwhelming ma-
jority of the People of East Timor for National Independence, thus
we reject sarongly any other form of domination and our position
is—{NDEPENDENCE OR DEATH!

FrETIUN and uDT also reject any questioning of the right of the

le w0 independence implied in a referendurm, a so-called “act of
ree choice”: nobody should ask 2 slave if he wants to be free! This
means that the position of the coalidon is unshakeabie and we shal
fight to the death for nadonal independence, the legitimate right of
all nations in the world. .

Due to the economic and political limitadons and with a deep
semse-of realities, the coaliton has proposed the following program
towards {ull independence:

1. A tansitional government to be formed by a High Commis-
sioner, representing the President of the Portuguese Republic and to
consist of: equal representation of the Portuguese Government,
rreriuN and vor. During this period a reform of all internal ad-
ministrative and political soructures will ake place.

2. The minimum period of the transitional government will be
three years; this period can be extended if this is determined by the
circumstances.

3. General electons for a Constitutional Assembly will mke place
after the process of decolonization has been completed.

The transidonal government will be responsible for the implemen-
ation of the program of Reconscruction and: Development of the
counry.

The transitional government will endeavour 1o pramote
friendship, goodwill and cooperaton with all countries of the world,
but particularly with Australia and Indonesia for the peace and
security of the whole region.

Dili, 18th March 1975.-
Central Committee of raeTiLiv,
Francisco Xavier do Amaral
—-President—

" Central Committee of vor,
Francisco Lopes da Cruz
~President—




Annex 2

Summary of outcome of Macau talks, 26-28 June 1975, (reproduced from
(1975) 46 AFAR 413)

Portuguese Timor: Macao meeting

On 10 July, following talks in Macao
from 26 to 28 June, the Portuguese
Council of Revolution approved a
constitutional law which outlined the
decolonisation process to be followed
in Portuguese Timor,

Portuguese Ministers and officials and
represeatatives of two of the three
Portuguese Timorese political associations
met in Macao from 26 to 28 June to discuss
the decolonisation of Portuguese Timor.

The Portuguese delegation was led by

Dr Almeida Santos, Minister for
Inter-Territoriat Co-ordination, and included,
amoung athers, Major Vitor Alves, Minister of
State without Porifolio. Of the three potitical
associations in Portuguese Timor, APODETI
(favouring integration with Indonesia) aad
UDT (pro-independence) attended.
FRETILIN (pro-independence) boycotted
the taiks,

A communique issued at the end of the
taiks re-affirmed the right of the peopte of
Portuguese Timaor to self-determination and
the principle that it was up to the people of
Timor to define the political future of the
territory. The meeting discussed a draft
constitutional law on the decolonisation of
Portuguese Timor. This was approved by the
Council of the Revolution in Lishon on
10 July. The law provides far the following:

{a) a‘deliberative’ High Commissioner’s
Council to be headed by a Portuguese
High Commissioner assisted by five
‘joint secretariey’ —three Timorese
{perhaps one from each of the political
associations) and two Portuguese
nominees, The High Compmissiones
would have a casting vote;

(b) a consuitative Government Council
consisting of two representatives
nominated by each of the thirteen
regional councils (yet to be
estabiished) and four members to be
nominated by each political
association, 38 members in ail:

{¢) elections for a Popular Assembly in
Ociober 1976;

{d) the termination of Portugucse
sovereignty in October 1978, but with
provision for adjusting this date to
accord with the ‘genuine wishes of the
people of Timor'.
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Letter from Indonesian Permanent Representative to the Secretary-General.
including Proclamation. 30 November 1975 by UDT APODETI and other Parties
following Fredlin UDI - UN Doc. AIC 4/808. and Corr.1

A/C.4 /808
L Dacember 1975

ASSEMBLY

ORICINAL: ENGLISE

Thirtiath =mession
FOURTH COMMITTEE
Agenda item 23 and 88

IMPLEMERTATION OF THE DECLARATION ON THE GRANTING OF
INDEPENDENCE TO COLONIAL COUNTRIES AND PEOPLES

QUESTION OF TERRITORIES UNDER PORTUGUESE ADMINISTRATION
QUESTION OF TIMOR

Letter dated U December 1975 from the Permanent Representstive of
Indonesia addressed to the Secretary-General

I nave the honour to enclose herewith the statament wvhich has deen issusd in
Jakarta og 4 December 19575 by the Indonesian Miniater of Information on behalf of
the Government ¢f Indonesia on the latast developments in Portuguese Timor. The
joint proclamation by four political parties iz Portuguese Timor, APODETI, UDT,
KOTA and the Partido Trabalhista, on the integration of Portuguese Timor into the
Rapublic of Indonesis issued at Batugade (Portugusss Timoer) on 30 November 1975
is also enclosed.

I would ba extremaly grateful if Your zxnelloney wvould have it so directed
that this letter and both enclosures are circulated as documents of the United
Nations General Assembly Umder item 88 of the agenda of its thirtieth regular
sesalon.

(8igned) Chaidir ANWAR SANI
Azbassador
Permanent Reprasentative

75-273%4 /...
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ANNEX

Staterent of tha Governmant of Indonasia en the

current develocvments in Porturuese Timor®

1. The Covernnan:t of Indonesisa wishes in.regard to the current developmenta in
Portuguese Timor, to reiterate its position of consistsntly suppor:iing the
decolonitaticn policy of the PFortuguese Government, which ghould be conductad {n en
appropriate, orderly and veaceful manner. The implemantation of the decolonization
process in guch a manner, apart Irom constituting a generally eacceptable principle,
“will alao epsure the rTrintenance O the national atability of Indonesia - which

is closely linked with tha Territory by coomon borders = and the genersl stability
¢of the South-East Asian region,

2. A proper, orderly and peaceful process of decolenization would essure that all
segments of the population of Portuguese Timor cculd voice, without pressure iz anv
form whatscever, their aspirations wvith regard to their own futurs.

i It should alac be emphasized that the Indonesian Government is firmly resoclved
to exarcise its legitimate right %o defend its territorial intagrity, msovereignty
and {ts right to protect the security of the life and property of its citizeas.

L. As long 12 the process of decolonization has not been completed, the
Indcnegian Qovernment respects the Tights snd cbligations of the Portuguese
Government as the sole authority in the Territery.

5. The Governpent of Indcnesia, based upon the aforemantioned considerations,
axpressas its wvillingness - if and vhen 3o requasted by all parties concerned -
to participate in endaavours t¢ smooth the process of decolonization in the
Territory, Those conaiderations have also moved the Oovermment of Indonesia to
fully support the results of the Macau Deeting and the undsratanding reflected
in the “Roms Memorandum". a/

6. In the meanvhile, the decolonization process in the Territory has taken a very
eritical turn. Acts of terror, torturs and drutality bave been coxmitted by the
Frents Ravelusdisnkris Timor lesk Independente (FRETILIN) against other groups iz
Portugusse Timor, vho entertain different views with regard to their future., Theose
other groups have taken up Arzs to defend themgelves against the use of armed force
by FRETILIN. These davelopments occur in the face of Portugal's incapacity o

restore peace and gensral corder and to preserve the furdamental rights of the pecpla
{n the aress. -

7. It should be recalled that the Government of Indonesis has onca offered ita
good offices to assist the Portuguese Govarnment in restoring security and general

* Taxt trasamitted as ez wnoffizial translation.
a/ Bee A/C.4/B02, annex.
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order in the Tarritory of Portuguese Timer, with a view to enabdling the process of
decolonization to be conducted in an appropriste, orderly and peaceful manner.

8. It should furthermore te racalled that since the use of armed force by FRETILIN
against other groups ¢f the people of Portugusse Timor, there has bdeen a great
influx of tens of thousands of refugees from areas afflicted by areat diaturdancs
and sufferings, inte the bordering territories of Indonesia. Moved bty humanitarian
considerations, the Government and pecple of Indonesia have provided these refugees
vith protection, sheltar, food, clothing and health cars,

5. It should furthermors be noted that the Govermment of Iadonesia and its

13C million people have exarciied grsat restraint iz the face of mortar attacks
directed againat Indenesian territory, incursions into Indonesian territory, robhery
in Indonesian territary and other kinds of serious provocations cormitted by
FRETILIN, resulting in the sacrifice of countless lives and property of our
population. Such a situaticn, aggravated bty the presence of tens ¢of thouaands of
refugees, has sravely disturded the national stability and endangered the security

of Indonesia.

10. The process of decolonization in that Territory, vhich since the beginning has
procesded in an inappropriate, disorderly and unpesceful manner, has culminated in
the so-called "independence declaration” by PRETILIN. This upilatersl sct by
FRETILIN has rendered difficult the implementaticn of the "Rome Memorandum”, vhereas
the Portuguese Governmant, vhich is responsible for the Territory of Timor and the
situation therein, has stated at the United Nations thet it is not capadle of
overcoming the situation in Poertuguese Tizmor.

11. The Indcnesian Government can therefore fully understand and consider normal
the proclamation made subsequantly, on 30 Novembar 1975 by the other political
parties iz the Territory viz. the Unilo Democréitica de Timor (UDT), the Associagic
Popular Demoorftica Timorense (APODETI), KOTA and the Partido Trabalhista {Labdour
Party) vhich jointly, on behalf of the pecple of Portuguese Timor, freed themselves
frem colonialism by integrating their Territory into the State of Indonesis

(see enclomuras),

12, In view of these developments in Portuguese Timor the Covernment of Indonesia
wvishes to make the following declaration:

(a) It deeply regrets the unilateral action of FRETILIN vhich has declared the
independence of Portuguese Timor wvithout due regard to the wvishes of the other
political parties in the Territory vhich also represent the veice of the pecple.

(5) It respects the right of the pecpls to sympathize with, and has & profound
understanding of tha dsclaration of UDT, APODETI, KOTA and the Partido Travalhista
vhich, on behal? of the pecpla in Portuguess Timor, have proclaimed themselves as
integrated with Indonesia,

foos
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(e) It calls upon all the parties concerned in Portuguese Timor to undertake
sericus efforts for the attainment of the iaplementation of decclonization in
Portuguese Timor in a normal, ordarly and pesaceful manner,

(d) It will take the necessary messures to ensure the safety of its nstional
territory, to defend the sovarsignty of the State and %0 protact the population
from extarnal harassment. On the basis of the principles of anti-colonialism and
imperialism and the principle of humanitarianism, the Indonesian Covernnent and
people have the moral cbligation to protect the pecple in the Territory of Timor so
that thae process of dacolonization can be realized in accordance with the aspiraticns
and wishes of the entire people of Portuguese Timor.

(e) It calls upon the entire Indonesian pecple in general and those living
in the aress Yordering Portuguese Timor in particular to increase their vigilance.

foon
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PROCLAMATICN

After having carefully studiad the unilateral action bv FREOTILIN in iassuing
its so-called "Proclamation of Indewendence’, of Portuguese Timor and the attitude
of the Portuguese Coverumant concarning it, which clearly contradicta the real
wish of the people of Portuguess Timor to exercise an act of salf.determination on
the future of Portuguese Timor, we the peoples of Portuguese Timer represented :in
APODETI, UDT, KOTA and the Partido Trabalhista, hereby state the following:

1, We are strongly against the unilaterel action by FRETILIY as {¢ clearly
violateas the principles of decolonization agreed upon by the Portuguese Governmant
and the three political parties of Portuguese Tinor,

2. It has been evidant so far that FRETILIN has not shown & genuine desire
for & peaceful solution of the problem of Portuguese Timor., For example, FRETILIN
refusad to participats in the Macau meeting. Precisely at this stage, during which
all peace -loving parties are doing their best to bring ahout the holding of
nagotiations such as the Foms meeting between Portugel snd Indonesia recently which
produced a Memorandum of Understanding, the readiness of the Australian Government
to provide a venue for the talks subsequantly, efforts by tha Indonesian (overnmant
to send specially its Foreign Minister, Mr. Adam Malik, to Atambua within tha
framevorx of ipplsmenting the apirit of the Rome meeting, and ocur atatenment to the
Portuguese Governzant, all these good efforts have again bteen smsabotaged »y FRETILIN
vith its unilatersl action. This ill-intentioned attitudas om the part of FRETILIY
has forced us, the pecple of Portugussa Timor, to act.

3. The new situation created by the unilateral action of FRETILIN has
axcluded the possibility of finding & vay cut through a pesceful solutiom to
determine the future of Portuguese Timor in accordance vith the real wvighes of
Portuguese Timer. .

4, After havizg bdeen forcidly separated from the strong links of dleed,
identity, ethnic and moral culture with the peopls of Indomesis by the colonial
pover of Portugel for more than 40O years, ve deem it is now the right mopent for
the people of Portuguese Timor to re~astablish formally these strong ties vith the
Indonesian natien.

5. In the nama of God the Almighty, we therefore sclemnly declare the
independence and intagration of the vhole former colonial Tarritory of Fertuguese
Timor wvith the Republic of Indonesia, which is in sccordance with the real vishes
of the entire pespls of Portuguese Timor.
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€. We alsc urge the Indonesian Government and people to take steps
irmediatelv to protect the lives of the peopla who novw regard thezselves as
Indcnesians, yet are still suffering dus to the terror and fascist practices of
the FRETILIV gang, armed and supported by the Portugusse Covernment.

Done at Balibo, 30 Rovezmber 1975

Signed by the following perscns:

On behalf of UDT: On bebalf of AFUDITI:
Quilherme Maria CONCALVES Praneisco X. Lopes da CRUZ
‘Alexandrino BORROMEU Daminge de OLIVEIRA
On behal? of KOTA: On behalf of Partidc Trabalhista

Jose MARTINS Dominges C. PEREIRA
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Corrigendum

Cn the last page cf the document, the signatures should read

Cn tehnalf of UDT: On benalf of AFODEITI:
Francisco X. Lopes da CRUZ Guilberme Maria GONCALVES
Domingo de OLIVEIRA Alexandrino EORRCHMZU
On behalf of KOTA: On behalf of Partide Tratalhista:
Jose MARTINS Dominges C. PERZIIRA
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Press Release, Embassy of Indonesia, Canberra, 14 December 1975

PRESS RELEBASE

The following is an unofficial translation of the statement of
the Government of Indonesia on the question of East Tinor as
issued in Jakarta on December 14, 1973,

1, The pending crisis in Portuguese Timor is the result of
peasures taken by the government of Portugal to maintain colonialisn
in its new forn in the territory. Portugal has made use of a local
political faction, Fretilin, to support the implementation of its
colonial plan in its new form with the argument of decolonisation,
For this purpose, the entire colonial military strength in Portuguese
Timor(Topaz), unimpaired and including all provisions and war
equipments, have been put at the disposal of Fretilin in order to
terrorise its political enemies,

2. The colonial. scheme of Portucal has been proven by various'
events and successive happenings as follows @

A, At the time when Portugal issued invitations to all
political parties in Portuguese Timor to attend the Macao Conference
on June 26-28, 1975, Fretilin has intentionally refused to attend.
Nevertneless, the government of Poxrtugal has not taken any measures
whatsoever, a fact which is contrary to"its own statement that
Portugal will take severce actions against any group absent at the
conference, thus considered hampering the process of decolonisation.

B, As a follow-up of the provocaticng towards UDT to
stage the coup dtetat on August 11, 1975, the colenial government in
Portuguese Timor has prepared the necessary steps to pave the sway
for Fretilin to control the entire territory of Portuguese Timor by
force with the use of the colonial troops whose stipend svere.still pa
by the colenial government of Portuguase Timor together with all
their replenishment, provisions and military equipments,

C. In the turbulent conditions which ensued, the goverrnmen
of Portuguese Timor did not exext itself to restore the security of
the territory, but stepped aside to the island of Atauro. Besides,
‘Fretilin has many times violatcd the sovereignty of the Republic
of Indonesia with assaults and attacks which resulted in victims
of peoplae and properties of the population.

D. In all its consultations with Indonesia, Poriugal has
been protruding all the tim2 with the aim of strengthening the
position of Fretilin. This fact has been cvidenced by the micsion
of Dr, Almeida Santos on Augusi 29 to September 1, 1975 and on
Septenber 11, 1975 in Jakar<ta, thus intentionally failing to reach
agreepent because of the sinister plans of Portugal to hand cver pow
in the territory of Portuguese Timoxr to TFretilin.

E. Portugal has supported the unilateyal declaration of
independence by Fretilin as conveyed by Minister Victor Crespo te
the Indonesian Ambassador in Lisbon, Mr RBen Manarengsay, on the san
day of November 28, 1975, a fact which was later denied by the
government of Portugal.

. 3. The terrorism done by Fretilin towards the people of Portu:
ilnor in Maubisse, Ainaro, Railaco and other areas, constitutes
typical aspects of c¢olonialiss to subjugate the people's resistanze
such as the slaughtering of moxe than 500 pcople by the colenial
SUeherditu §n Portuquese Timor in the area of Viguegue in 1959,
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4. The resistance of people, led by Apodeti, UDT, Knota and
Trabalista, is consequently nct more than the struggle against
colenialism and isnct to resist any force in the territory which
desires independence,

5, The volunteers who at the request of Apcdeti, UDT, Kota
aad Trabalista are assisting their brothers in Portuguese Timor,
can not possibly be hindered by the government considering the
various violations, the malintentions ancC the measures taken by
Portugal as well as Fretilin to intentionally impose their will
by force on the people., The accusations launched by scme guarters =
if the government of the Republic of Indonesia has intervencd
militarily in the territory of Poxrtuguese Timor are whatscever
without any foundation. The government of the Republic of Incdone
ig not in the positicn to involve its armed forces in said terris
due to the exisience of pre-requirements and firm procedures uncdecs
the stipulations of the 1945 Constitution of the Republic of
Indonesia,

6. The demand of the supporters of the U.N. resolution to
withdraw what they call "Indonesian troops'" has no bearing at all
with the prevailing conditions, The United Nations should consider
the voice and aspirations of the people to fight colonialisa
in Portuguese Timor instead of stirring into commotion the
accusations of the socalled "military intervention®,

7. With the beginning of the restoration of security and order
in Portuguese Timor by the joint forces of Apcdeti, UDT, Kota and
Trabalista, the attention of the U.N. should be even aimed at the
question of the implementation of the right of self-determination
of the people in Portuguese Tinor.

8. In connection with the resolution on the question of Portugu-
Timor as submitted by Mozambique, Guinea Bissau cs in the U.N.,
Indonesia is of the opinion that said resolution is ill-addressed or
miscarried in the event Indonesia is referred to it,

9. Indonesia appreciates the attitude taken by countries which
are able-to recognise the point of view as put by Irndcnesia and
raise in-conformity with Indonesia in facing said resalution. On
the other hand, Indonesia fcels very disappointed in the attitude
of a number of friecndly countries, in particular those situated
in the neighbourhocod of the territory of Portuguese Timor which
indeed gave their support to said resolution or took an indiffcrent
attitude towards it,

The above statement has been announced by Mr, Mashuri, tinis<er
of Information of the Republic of Indonesia, on December 14, 1975
in Jakarta,

3]

€La
(whalry
-

Canberra, December 16, 1975,
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Documents concerning the Regional Popular Assembly, Dili, 31 May 1976 and
Petition to Indonesia - UN Doc.5/12097

ADSEMBLY &EF COUNCIL 4297

ORIGINAL: ENGLISY

GENERAL ASSZiMBLY SECURITY COWICIL
Thirty-first session Thirty-first year
Item 24 of the preliminary list®
IMPLEMENTATION OF THE DECLARATION ON

THE GRANTING OF INDEPENDENCE TO

COLONIAL COWITRIZS AND PEOPLES

Letter dated 15 June 1976 from the Deputy Permanent
Representative of Indonesia to the United Yations
addressed to the Secretary-General

I have the honour to enclose herewith the texts of the following communications
concerning developments in East Timor:

1.

»

76-12537

Cable dated 1 June 1976 sent by the Provisional Government of East Timor
to the Secretary-General of the United Nations, the Chairman of the
Special Committee on Decclonization, and Mr. Vittorio Winspeare Guicciardi,
the Special Envoy of the Secretary-General {annex I):

Cable dated 7 June 1976 sent by the Provisional Government of East Tizor
to the Secretary-General of the United Nations, the Chairman of the
Special Committee on Decolonization, and Mr. Vittorio Winspeare Guicciardi,
the Special Envoy of the Secretary-General (annex II);

Cables dated 8 June 1976 sent by the Provisional Governmept of East Timor
to the Secretary-General of the United Nations, the Chairman of the
Svecial Committee on Cecolonization, and Mr. Vittorio Winspeare Guiceiardi,
the Special Envoy of the Secretary-feneral (annex III);

Statement made by dr. Arnaldo dos Reis Arauje, Chief Txecutive of the
Provisional Government of East Timor, on 7 June 1976 on the occasion of
presenting to President Suharto the petition of the people of Zast Timor

addressed to the Government and people of the Republic of Indonesia
(annex IV};

Statement nade by H.E. President Suharto on 7 June 1976 in response to

the address presented by the delegation of the Provisional Government of
East Timor (annex V).

Af31/50.
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ANNEX I

Cable dated 1 June 1976 sent by the Provisional Government of East Timor
to the Secretary-General of the United Nationms, the Chairman of the

Special Committee on Decolonization, and Mr. Vittorio Winspeare Guicciardi,
the Special Envoy of the Secretary-General

1. On 31 May 1976, on behalf of the people of East Timor, the Popular
Representative Assembly democratically expressed its view on their future, an
occasion to which we had extended Your Excellency our imvitation to

H.E. Mr. Vittorio Winspeare Guicciardi, the Special Committee of 24, and the
Security Council, orally as Well as by cable,

2. The occasion was witnesSed by the representatives of foreign Governments to

Indonesia and U0 foreign journalists from Jakarta, including Indonesian
Journalists.

3. On the basis of existing regulations in Eaat Timor, the Popular Representative
Assembly consists of 37 members properly elected 80 a3 to represent the wishes of
the people of East Timor in accordance with living realities in the country as well
as with the identity and cultural traditions of the people. The process of
election was democratic and free from any form of pressure.

L, The decision of the Popular Representative Assembly takes the form of a
petition directed to the Government and pecple of the Republic of Indonesia for the
latter to accept East Timor as an integral part of the Republic of Indonesia.

9. The petition has been made with complete free will and with full awareness of
the future of East Timor without any form of coercion from outside.

6. We request your good offices to persuade the Government of the Republic of
Indonesia to accept immediately our petition for integration so as to ensure the
future of the people of East Timor, which has been uncertain for guite scme time,
and to alleviate their sufferings.

7. We also request your assistance in transmitting this petition to Members of
tbe United Nations and to appropriate agencies of the United Nations,

8. Your advice concerning the successful implementation of self-determination by

the people of East Timor towards integration with the Republic of Indonesia will be
highly appreciated.

/ees
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I would be grateful if Your Excellency would arrange for these communicatisn
s0 We puvlished as an official docurent of the General Assembly under item 2L of
the prelininary list of items to be included in the provisional agenda of the
en'vty-first sessicn, and of the Security Council.

(Signed) August MARPAUNG
Ambassador
Deputy Permanent Representative
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ANNEX II

Cable dsted T June 1976 sent by the Provisional Government of Zast Timor
to_the Secretary-General of the United Nations, the Chairman of the

Special Committee on Decolonization, and Mr. Vittorio Winsteare Guicciardi,

the Special Envoy of the Secretary-General

Excellency,

With reference to previous.cable of the Provisiomal Govermment of East Timor
relating to the decision taken by the open and plenary seasion of the Popular
Representative Assembly on 31 May 1976, I have the honour to inform you that a
Li-member delegation consisting of members of the Popular Representative Assembly
and high functionaries of the Provisional Government of East Timor today, Monday,
T June 1976, submitted to H.E. Mr. Suharto, the President of the Republic of
Indonesia, at his palace in Jakarta the decision of the Popular Representative
Assembly taken at its session on 31 Msy 1976. This decision, which takes the
form of & petition, reads as follows:

"Petition

With the blessing of God Almighty, we, on behalf of the entire people of
East Timor, in witness of the resolution passed by the open and plenary
session of the Popular Representative Aasembly of the Territory of East Timor
on 31 May 1976 in Dili, which in fact constitutes a realization of the
aspiration of the people of East Timor as inscribed in the Proclamation of
integration of East Timor on 30 November 1975 in the town of Balibs, do hereby
resolve to urge the Government of the Republic of Indonmesia to accept, in the
shortest possible time, and to undertake constitutional measures for the full
integration of the people and territory of East Timor into the unitary state
of the Republic of Indonesia without any referendum.

Done at the ecity of bili on the
31st day of May 1976

The Chief Executive of the Provisional
Government of East Timor

(Signed) Arnaldo dos Reis Araujo (Signed) Guilherme M. Gengalves
Chairman of the Popular
Representative Assembly

Accept, Excellency, our highest consideration.
Mario Carrascalfio

Head of Liaison Office of the Provisional
Government of East Timor, Jakarta“
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AMEX III
Cables dated 8 June 1976 seat Sy the Zrovisicnal Governmment of Zast Tizmer
to the Zecretary-Ceneral of the Lnited Jations, the Chairman of the
Special Committee on Decolonization, and Mr. Vittoric Winsceare Tuicciardi,
the Scecial Envoy of the Secretarv-General

A

"United Nations Secretary-General {I.E. Kurt Waldheim and Chairmaz Unized Jaticns
Special Committee on Decolanizatisn

Having informed you on the proceedings of and decision adopted by the
Popular Representative Assembly in Dili on 31 May 1976 in my previous cable,
I regret very much that no positive reply has been given to my invitation to
attend the said session.

However, we would like to draw to your attention that the Government of
Indoresia is sending a mission to East Timor on 24 June to make an on-the-spot
assessment.

This will provide another opportunity for you or a mission of the Special
Committee on Secolenizetior to come to Dili to see for yourselves the firm
determination of our people to be reunited with Indonesia. The Provisional
Government of East Timor for its part will render its full co-operation in this
regard. We are aware and we are appreciative of the fact that the Committee on
Jecclonizaticn is considering sending a mission to East Timor in the near
future. It is our earnest hope that this is also the position of the Secretary-
General of the United Nations.

Highest consideration.

Arnaldo dos Peis Araule

e/o Liaison Cffice of the

Provisional Government of
Tast Timor in Jakarta"

Ko
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B.
"Tollowing yesterday's cable, I have the honour to inform you that today,
Tuesday, 8 June, the delegation of Fast Timor 72id a call on the leadership of
the Pecple's Consultative Assembly, the House of Representatives and that cof
the five factions. In his statement before the session of the Indonesian House
of Representatives, Mr. Arneldo dos Reis Araujo, Chief Executive of the
Provisional Government of Zast Timor, inter alia, reported that on T June the
delegation sutmittied to President Soeharto a petition representing the total
will and espiration of the people of East Timor to be integrated with the
Republic of Indonesia as soon as possible. He said it was for the same reason
that his delegaticn appeared before the session of the House of Representatives
to convey the sincere wishes of the people of East Timor to the peopla of
Indonesia through the members of this important body. Mr. Araujo further
elaborated on the process of the adoption of the petition by the Popular
Representative Assembly of East Timor during its first session. The wish to be
integrated with their brothers in Indonesia was not a new phenomenon, he added,
but it has been kindling in the hear:t of each and every son of Zast Timer. The
biggest uprising broke out in 1959 in Viqueque, where the people demanded to be
integrated with the territory of Indonesia. However, this uprising was crushed
by the Portuguese colonialists and any aspiration for integration with Indonesia
was always smothered. Everything akin tc Indonesia and knowledge of Indonesia had
to be abandoned. Part of the people of East Timor previously thought that
Indonesia vas the western part of Timor; however, they have since realized that
they and the people of Indonesia were one big family who inhabited the thousands
of islands in the archipelago. He said further: 'We the people of East Timor
are ready for integration with Indonesia; everyone can see and sense how impatient
we get awaiting that historic reunion. We have invited the United Nations
Special Committee on Decolonizaticn, foreign embassies and Journalists in Jakarta
to come to Dili and see for themselves how determined we are to be reunited with
our brothers. With the same objective in mind, we extend our invitation to the
distinguished members of this house to come to East Timor to observe the firm
determinaticn of our people to be reunited in the big family of Indonesia.’
Concluding his statement, Mr. Araujo requested the House to convey to the
Indonesian Government and people that the people of Timor were becoming impatient
from waiting for the Indonesian decision with regard to the question of integration
and called upor them to accept the petition without further delay in order tec
accelerate the process of complete integration.

Accept, Excellency, our highest consideration.

Mario Viegas Carcascalio
Ligison Office of the
Provisional Government of

East Timor"
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ANNEY IV

Statement made by Mr. Arneldo dos Reis Araujo, Chief Executive of the

Frovisional Covernment of East Timor, on 7 June 1976 on the occasion

of oresenting to President Suharto the petition of the peoole of Fast Timor
addressed to the Government and people of the Revpublic of Indonesia

Your Excellency, President of the Republic of Indonesia,
Honourable members of the Parliament,

Distinguished Ministers,

Ladies and Gentlemen,

It is a great pleasure for us, the representatives of the people of East
Timor, to be here, since today for us marks a day of happiness and joyfulness.
This is a happy occasion for us because not only are we able to meet each other
but zlsc we have the chance to know all of the officials of the Indonesian
Government. Moreover, the greatest pleasure for the representatives ~f East Timor
is to meet Your Excellency, President Suharto, in your capacity as the Chier
Executive of the Republic of Indonesia, and also the opportunity for us to visit
Jakarta, the capital of the Republic of Indonesia, a chance for which we have
been waiting for many years.

The main purpose of our visit is to express the will and the wish of the
people of East Timor. It is our intention, as the representatives of the people
of East Timer, to present cur petition for integration of East Timor with Indonesia.
We are firmly determined to maintain our subsequent future development together
wvith the rest of the Indonesian people. On this very occasion, I hereby submit
the petition to Your Excellency, the President and the Chief Executive of the
Government of the Republic of Indonesia.

Excellency,

The wish to integrate with Indonesia has long been alive in the hearts of
the people of East Timor. The long struggle of the people of East Timor against
colonial rule is the reality of the inner desire and the wish and the will of the
people in the Territory. Our struggle was inspired by the similarity of ethnic and
cultural backgrounds existing between the East Timorese and Indonesian people,
particularly those who are geographically located on the eastern part of Indcnesia.
The challenge of the various obstacles faced by the East Timorese people did not
weaken this desire, but on the contrary, it strengthened their wishes until the
day came when all the political parties, for example, UDT, APODETI, KOTA and
TRABALHISTA, consolidated themselves and were able to control the majority of the
territory and to proclaim the integration with Indonesia on 30 November 1975. This
gignified that the people of East Timor were in consensus to integrate with the
country and the people of Indonesia.
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Excellency,

The people ¢of East Timor elected their representatives democratizally, based
on the varicus socio-cultural customs among the people. Jn 31 May 1976 those
elected representatives convened a meeting in Dili and decided to reiterate
the desire of the Zast Timorese people to reunite with the country and the people
of Indonesia. We, the representatives of the people of East Timor who are presecs
on this occasion, have been autherized by all the Timerese people o sutmit the
petition to integrate with Indonesia.

Excellency,

On this special cccasion ve earnestly hope that Your Excellency will have not
the slightest doubt that our petition to integrate with Indonesia is the
realization of our deepest desire to become Indonesians. For this reason, we, as
the representatives of the people of East Timor, regquest that the Indonmesian
Government under the guidance of Your Excellency, and alsc all the Indcmesian
people, take the necessary steps in order to accomplish the petition, which is as
follows:

Petition

With the blessing of God Almighty, ve, on behalf of the entire people of
East Timor, in witness of the resolution passed by the open and plenary
session of the Popular Representative Assembly of the Territory of East Timor
on 31 May 1976 in Dili, vhich in fact constitutes a realization of the
aspiration of the people of East Timor as inscribed in the Proclamation of
integration of East Timor on 30 November 1975 in the town of Balibd, do hereby
resolve to urge the Government of the Republic of Indonesia to accept, in
the shortest possible time, and to undertake constituticnal measures for the
full integration of the people and the tarritory of East Timor intc the
unitary state of the Repudblic of Indonesia without any referendum.

Done st the city of Dili
on the 31st day of May 1976

Chief Executive of the Chairman of the POpﬁlar
Provisional Govermment Representative Asgembly
of East Timor of East Timor

(Signed) Armaldo dos Reis Araugo (Signed) Guilherme Maria Gongalves
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Excellency,

We, the representatives of East Timor, humbly request that Your Excellency
and the people of Indonesie take this petition into the necessary consideration
with the hope that it can be implemented within as short a time as possible. On
this occasion we alsc appeal to the internstional community to acknowledge the
important events which have occurred in East Timor. The pegple of East Timer
have determined their own future through their representatives in Dili on
31 May 1976.

Excellency,

We are officially submitting the petition of the Timorese people to Your
Excellency, so that we, and the entire people of East Timor, are able to extend
the invitation immediately to all the officials and the members of the Indonesian
Parliament to visit East Timor iz order to make op-the-spot assessment of the real
wishes of the people on the territory.

In conclusion, Your Excellency Mr. President, honourable members of
Parliament, other distinguished Ministers, ladies and gentlemen, on behalf of
the entire pecple of East Timor, we express our sincere thanks and great
appreciation to all of you for this opportunity to submit this petitionm.

Thank you.
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ANNEX V
Statement made by H,E. President Suharts on 7 June 1976 in

resoonse to the address presented by the delegation of the
Provisional Government of Fast Timor

Distinguished Mr. Arnaldo dos Reis Araujo, Chief Executive of the Covernment of
fast Timer,

iy dear Brothers, members of the delegation of the people of East Timor,

First of all, I would like to convey my warmest welcoza to the capital of the
Republic of Indonesia to sll my dear brothers, delegates of the people of
East Timor.

Your arrival in Jakarta now not only constitutes an important event, but also
a historic occasiop in our naticnhood.

You have come here to carry out the task of the vhole people of East Timor,
namely to submit the firm determination of the peaople of East Timor to reintegrate
themselves with their half-brothers in the State of the Republic of Indonesia wheo
already became independent three decades ago.

I do not feel as though I am greeting strangers todsy. I feel that I am
reeting my own brothers again, vho were separated for a long time. We were
separated for hundreds of years by the artificial barriers of the colonial
Governments. We were separated by foree vithin our own backyards, separated
against our will from our own brothers.

We wvere forced to be separated by ill fate.

Byt we will now be together again thanks to our struggle; we are now strongly
determined to stay together bound by moral ties that will not be affacted by
hundreds of years of separation.

A similar fate in the past, similar ideals and a common resclve to build
Jointly a better tomorrow are the fundamental elements of a nation. These
essential elements of the will to live together form the bonds of unity as a
nation, undisturbed by other factors such as differences in language, colour or
religious beliefs, Many of the modern nations which are strong and advanced
nowadays, too, as a matter of fact, originated from nations located far awey from
their present homeland. On the contrary, there are nations which were once united
but have now become divided into two or more parts. This clearly shows that the
will and the ability to stay united are the anly factor in building a nation.

Jous
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‘a, tco, the Indonesian nation with a population of 130 million, have our
differsnces: we liva on small islandc with different local dialeets, we adnere
te different customs, we have colourful and resutiful local cultures, and et we
sTill retair other differences as rrell. But we are, nevertheless, determined to

become cne Indonesian nation and will remain so for the rest of our long future
nistory,

e have no intention of removing those differences, because such an effzre
would he ssgainst fate: useless and futile,

2 cnce vere splirtered inte communal grcuns which not only felt disuni ed,
tut in meny instances even verpetuated disunity. #e had also been divided i
different kinzdoms, All of this was merely the result of foreign cclonial
politics and interests. Without dividing us, they would not be able to dominate
this vast and densely populated archipelaro.

-
-
- -
wd b

This archivelago was once united, with an area approximately the size of the
present territory of the unitary State of the Penpublic of Indopesia., History
noted the famous Sriwij)aha FKingdom, as well as the well-known Mejapahit Kingdem.

But history should alsc take note of an inglorious chapter and a misfortune
that befell us. For three and a half centuries we were a colonialized pation,
cur soul was oppressed and our bedy exploited. As I have mentioned earlisr, we
were separated from our own brothers, we were splintered into small groups. But
the heritage of sharing one common destiny hed never disappeared. The spirit to
become inderendent had never been quenched.

During the entire period of colonial domination, the Indonesian nation had
always fought against foreign colonialists and wanted to become a free, independern
and honourable nation again., Our history is fuil of big and small herves as well
as thousands of minor and unknown herces. The history of Indonesia registered the
struggles %o be free from foreign domination throughout this entire vast
archipelago, ‘le nave our heroine: Cut Uyak Di:xien, and other herces: Teuku Umar,
Imam Bonjol, Diponeporo, Hasanudin, Pattisura and many others. They fought
against foreign calonialists to libersaste and to advance their societies. Ve alsc
have hercines in other fields who shared the geme objective of their struggle:
Tbu Kertini, Dewi Sartika and so forth.

if the previcus struggles were for the most part manifested through armed
conflicts and carried out separately, later on at the Beginning of this century
the struggle of the Indonesian people began to search for more nationalistic and
for new methods, namely modern organizational means. Thus the Budi Utozo was
established in 1908, whick is pow Xnewn as the national reawakening day. Since
then meny Indonesian organizations began to emerge and were followed by politiecal
parties, which bave actually one identical aim: independence.

In 1928 the nationalistic platform became even stronger with the enunciatic
of the youths' solemn oath. The Indonesian people was firmly determined to have
¢ne nation, one fatherland and one language, Indonesiar. The struggle towards tf
independence of Indonesia was expanding and became more clear.
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The wnole series of strugples during those hundreds of years finally reeched
its climax during the independence war in 1545, Ve gained dur independence
through armed struggle and we defended it heroically throush heavy Sacrifices and
hardships, and some of its bittermess resulting from those struggles can still be
found up to now,

We proclaimed the independence of Indonesia ss our own responsibility and as
2 result of our own struggle at that time not one single country recognized our
independence, DBut independence is not solely a question of recognition by others,
and also not dy the international community. Independence is primarily a question
of determination and decision; if we can show that we want independence, then the
world - even though late - will eventually recogrize it.

But the struggle of Indonesia was far from finished. In the following years
after the recognition of independence, we were still splintered. Thus emerged
several Federal States created by the colonial government which, at that very
moment, still tried to maintain its dominetion ip this lsnd. Furthermore, the
question of West Irian was alsoc delayed and only in 1969 did it come back into
the fold of the Republic of Indonesia.

Such history clearly demonstrates that the Indonesian nation bad struggled
hard towards its national independence which i3 unified and intact, and in this
history, Indonesia can claim to be the pioneer of national independence struggles
in the region of South-East Asia. We had already started our struggle long before
the dominated African nations were awake and gained their independence such as
today.

There is not the slightest doubt that Indonesia is anti-colonialist.
Indonesia strongly supports the struggle of every colcnialized people to determine
its own future. The first sentence of our Comstitution clearly stipulates:

"That in reality, independence is the right of every nation and, therefore,
colonialism in this world must be abolished because it is not in conformity with
humanity and jJustice,"

Three hundred and fifty years under foreign domination made us one of the
nations which fully understands the significence of misery. Hundreds of years of
hard struggles and another five years during the independence war have made us a
nation which deeply comprehends and highly respects the meaning of independence,

- It is true that the principal trait of the present twentieth century is that
this is the century of independence for all nations and during these coming years
we will witness the drawing to a close of colonialism, which is now fast decaying.

But certainly Indonesia, which is anti-colomialist, will not commit the same
bad mistakes as the colonialists, We do not have any territorial ambition and
we do not have the inclination to dominate other people. But our gtsnd on the
question of self-determination is clesr: we will help those peoples who want to
determine their own destiny and future,

(nn
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Thus when the Portuguese Governcent announced its decolonization policy
towards Fast Timor we quickly supported it without eny hesitation. It depends
entirely on the aspirations of the pecple of East Timor for their owm future.

But the act of self-determination alsc has a clear objective: namely, to
promote and to distribute equally pecple's welfare, Frogress and prosperity will
not materialize if from the early stages there exist armed conflicts between
groups in the society. Armed struggles always bring sbout spiritual and material
suffering, and create fear and suppression. In such an atmosphere it would be

impossible for the people %o expr2ss their will quietly, in conformity with their
inner feelings,

Indonesia will always support and help every precess of decolonization and

self-determination which is fair and orderly, not only in East Timor dut also
in other parts of the world.

We vere therefore deeply concerned when the process of decolonization and
self-determination for the people of East Timor was compelled to go through armed
conflicts amongst the people of East Timor themselves. We were equally worried
when the FRETILIN used force to suopress and terrorize other groups vhich differ
in their views regarding the future of East Timor.

Now we begin to feel relieved because the armed conflicts have ceased. Thus
the people of East Timor can pruperly contemplate and decide on their own future,
without fear and coercion. This is what actually constitutes a proper process
of decolonization and self-determination, orderly and peacefully, enpabling the
accommodation of all views and desires of the whole pecple of East Timor.

We will highly honour and sincerely accept any decision whatever made through
such a process by our brothers, the people of East Timor.

We know now the decision you have made.

In an atmosphere of peace and order, you have reconfirmed the proclamation
of integration of East Timor into Indonesia vhich was officially annocunced in
Balibé on last Kovember 30th.

I herewith accept the petition for such integration.

We accept it with our most sincere gratitude for the confidence which the
people of Eaat Timor conferred upon Indonegia. We also accept it with a sense of
humapitarian responsibility, responsibility towards history, towards our
independence, principles snd ideals, and towards our inner self.

This is indeed a historic moment: historie for the pecople of East Timer,
historic for the people of Indonesia,

The decision we make, therefore, must be the right one.
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Pancasila and the Constitution of the Republic of Indonesia affirm that
Indcnesia is a State based on the sovereignty of the pecple. Whatewer our action
is should be with the knowledge and the concurrence of the entire people. The
problem of integration is a very important matter and of great historical
significsnce. The people of Indonesia, therefore, must now be certair and
approve it,

It is for this particular reason that before the integration of East Timor
into the unitary State of the Republic of Indoresia becomes official, allow us,
distinguished Chief Executive of the Provisional Government of Esst Timor, the
Government of the Republic of Indonesia, to permit the Indonesian people once
agein to escertain the wishes of the pecple of East Timor. With the consent of
our brothers in Fast Timor, we would like to send a team consisting of several
personaslities of the Government of the Republi¢ of Indonesia and the House of
People's Representatives of the Republic of Indonesia, and also representatives
of various public organizations.

This dces not signify that we do not have faith in the proclamation of
Balibd; neither does it mean that we are not convinced by the petition thet I have
Just received todsy, nor that ve are doubtful about you, all the herocic leaders
of the people whom we sdmire, but only to allow the sovereign Indcnesian pecple
to see for themselves and to have frank and open talks with their own brothers
there, Thus a quick and firm decision can then be taken on the integration.

Distinguished Chairman and delegates of the people of East Timor,

The people of East Timor is opening a new chapter in history, after
suffering for hundreds of years under the ycke of foreign colonialism. The people
of East Timor will join their own brothers in the unitary State of the Republic
of Indonesia who have also fought for hundreds of years for its independence and
who have been independent for 30 years.

We will accept you as what we are now, vith all our jJoy and sorrow; with all
our development efforts in which we are now busily engaged we are convinced that
you will join us in our present condition. Indopnesia has made Pancasila its
State principle and philosophy of life, a philosophy of life which actually
existed already for centuries in the soil and minds of Indomesia. Indonesis also
has the 1945 Comstitution, which is based on Pancasila, and on the fact that it
is a unitary State.

Therefore, after the official integration, we will ask all of you to strive
shoulder-to-shoulder in jointly building our commen destiny, a destiny that will
bring progress, prosperity and social justice for the wvhole Indonesian people,
within a unitary State based on Pancasila and the 1945 Constitution mentioned
earlier.

/...
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Declaration on Establishment of a Provisional Government of East Timor,
17 December 1975 - UN Doc.A/31/42

ASSEMBLY S=2¢ couNciL e

20 Cecember 13575

ORICIVAL: ZIUGLISE

GrMITAL ~SSZMLY

SICURITY COUlCIL
Thirty-{irst session Thirtisth year

LPLENITITATION OF THET DZCLARATION ON THE
GRATTING OF IMDEPITTDEICT TO COLOMIAL
CQUITRIZZ AND PTOPLIE

RUESTICN QF TZBRITNRIZS UJDCR FORIUGUESE
ACTIINISTRATION

Letter dated 22 [ecermber 1979 from the Permanent Renresentztive
of Indonesia to the United Hlations addressed to the Secretary-
General

I have tie honour to enclose herewith a [eclaration on the Istablishment of a
Provisional Government of the Territory of East Timor wiich was premulzated oy
four political parties in the Territory, APODETI, UDT, KCTA and TRABAIHISTA, on

17 December 1675.

S
r

I should be zrateful if Your Ixcellency would direct that this letter and
the enclosure be circulated as a document of the General Assembly, under the items
entitled "Implementation of the Declaration oo the Granting of Indevendence to
Colonial Countries and Peoples” and "Question of Territories under Portuguese
adzinistration"”, and of the Security Council,

(Sizned) Ch. ANWAR SANT
imbassador
Permanent Representative

* For information concerning the new system of numbering Ceneral Assemily
docurments, see A/31/Iy7/1.

75-28081 /...
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lishment af a Provisional Government
rritory of Fast Timer

Caclaration on the Zstab
Ma

cf the T

Consornant with the resolute determination of the pecple of Zast Timor
expressed in the Proclamation issued by the pelitical parties of APODETI, UDT,
XCTA and TRAZATHEISTA on 30 Tovember 1075

In viev of tae fact that the capital of Tast Timor and practically the entire
territory ¢r Zast Timor has been liberated from terrorist influence:

Further in view of the fact that there exists a vacuum of autizority in Zast
Timer Zue to the incapacity and irresponsibiiity of Portugal;

We, on bteralf of the people of East Timor, declare the establishment of a
provisicnal government of the Territory of East Timor to ensure the maiptenance
of government and the administration of law and order, so as to restore normal
life to the people of East Timor.

Cone at Dili, 1T December 1975

Cn behalf of APQODETI On bakz2ld -7 X773
(signed) Arnaldo de Aranjo (Signed) Domingus Pareira
Cn teralf of UDT On teralf e

(Signed) F. X. Lopes da Cruz (Signed) Januario dos Reis Cota

- ——
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Cable from Australian Embassy, Lisbon containing translation of part of

interview by Portuguese Foreign Minister given to Expresso, 10 May 1980

0.LB3939 DBKE

TOR 0157 13.05.80
0.LB3939 13200 12.5.80 UNC

T0.
RR CANBERRA/3948

RP.
RR JAKARTA/501 UN NEW YORK/406

FM. LISBON / FILE 202/1

UNCLASSITFIETD
TIMOR

FOLLOWING IS OUR TRANSLATION OF PART OF INTERVIEW GIVEN BY
FOREIGN MINISTER FREITAS DO AMARAL TO WEEKLY NEWSPAPER EXPRESSO
(UNDERLINE ONE) ON 10 MaY:

QUOTE

EXPRESSO: EAST TIMOR IS AFRAID THAT THE PORTUBUESE GOVERNMENT WILL
ESTABLISH CONTACTS WITH THE INDONESIAN AUTHORITIES WITH A VIEW TO
AGREEING TO THAT TERRITORY'S INTEGRATION INTO INDONESIA.

FREITAS DO AMARAL: WE CANNOT DO THAT. 1 WILL BEGIN BY SAYINS

THAT WE ARE PARTICULARLY AWARE OF THE PROBLEM OF EAST TIMQR BOQTH

IN ITS HUMAN ASPECTS AND IT POLITICAL ASPECTS. WE ALS0 HAVE A

VERY CLEAR REFERENCE TO THIS MATTER IN THE A.D. 'S ELECTORAL PROGRAM.

AS TO THE EFFORTS TO FIND A SOLUTION, THERE HAS BEEN NO
INITIATIVE FROM THE GOVERNMENTS WHICH PRECEDED US AND I CONSIDER
IT A SERIOUS MATTER THAT OF THE FIVE CONSTITUTIONAL SOVERNMENTS
BEFORE US, NONE TOOK ANY INITIATIVE TO RESOLVE THIS PROBLEM WHOSE
HUMAN AND POLITICAL ASPECTS ARE S0 DELICATE AND S0 SERIOUS. WE HAVE
DECIDED TQO DQ SOMETHING AND THE FIRST QUESTION WHICH ME FACE 1S THIS:
THERE ARE IN TIMOR HUMANITARIAN PROBLEMS WHICH OBLIGE US TC TAKE A
DECISION, TO TRY TO SCLVE THEM AND THIS WILL IN ANY CASE OBLIGE US
TO GET IN TOUCH WITH THE INDONESIAN AUTHORITIES.

EXPRESSO: YOU ARE REFERRING TO THE CASE OF THE THREE THOUSAND
FAMILIES ABOUT WHOM INDONESIA HAS ASKED HOLLAND TO MAKE AN APPROACH
TO THE PORTUGUESE GOVERNMENT FOR THEM TO BE ACCEPTED INTO PORTUBAL.

FREITAS DO aMARAL: THAT 1S ONE EXAMPLE. SIMILARLY THERE ARE

OTHER PORTUGUESE OR FORMER PORTUBUESE WHO ARE THERE AND WHO ALSO
WANT TO COME TO PORTUBAL. THERE ARE ALSO OTHER PEOPLE IN A CRITICAL
PHYSICAL SITUATION. WE CANNOT RESOLVE THESE PROBLEMS WITHOUT * )
ENTERING INTO CONTACT WITH THE INDONESIAN AUTHORITIES. BUT AT THE

c.a/2




A29

o~

CHELEGRAM

[—
P
-
-t
JA
2
E-
'

2=-0.LBl¥39

SAME TIME, WE DO NOT WISH TO ESTABLISH ANY CONTACT WHICH COULD BE
INTERPRETED EITHER BY INDONESIA OR BY THE INTERNATIONAL COMMUNITY
AS RECOGNITION - EVEN THOUGH ONLY DE FACTQ - OF INDONESIA as

THE LEGITIMATE HOLDER OF SOVEREIGNTY OVER THE TERRITORY OF EAST
TIMOR. SO A PROBLEM WHICH AT THE QUTSET IS HUMANITARIAN, CHANGES
INTO A PROBLEM OF A POLITICAL CHARACTER.

MOREOVER, THERE IS ARTICLE 307 OF THE CONSTITUTION, WHICH WE
RESPECT AND WHICH REFERS TO THE PROMOTION OF ACTS AND EFFORTS
TOWARDS GUARANTEEING THE RIGHT OF SELF DETERMINATION AND
INDEPENDENCE OF EAST TIMOR. AS TO THIS OTHER ASPECT, THE
CONSTITUTION ATTRIBUTES RESPONSIBILITY JOINTLY TQ THE PRESIDENT OF
THE REPUBLIC AND TO THE GOVERNMENT. CONSEGUENTLY THE GOVERNMENT
CANNOT ACT ALONE AND WILL HAVE TQO HaVE A COMMON LINE OF CONDUCT
WITH THE PRESIDENT. FOR ALL THESE REASONS AND GIVEN THE SENSITIVITY
AND DELICACY OF THE QUESTION, IT WAS SUGGESTED THAT A COMMITTEE BE
NOMINATED WITH TWO DELEGATES FROM THE PRESIDENCY OF THE REPUBLIC
AND TWO FROM THE GOVERNMENT TO STUDY THE POLITICAL PROBLEMS
INVOLYED IN THE CASE AND TOQ ADVISE THE PRESIDENT AND THE SO0VERNMENT.
THIS IDEA HAS BEEN ACCEPTED IN PRINCIPLE AND THE PEOPLE WHC WILL
MAKE UP THIS COMMITTEE HAVE ALREADY BEEN APPGINTED.

EXPRESSO0: BUT THE COMMITTEE IS STILL NOT FUNCTIONING.

FREITAS DQ AMARAL: IT WAS NECESSARY TO NOMINATE THE POPLE AND
ONLY AFTER THIS HAD BEEN FORMALISED WILL IT BEIN6 TO OPERATE.

WE WANT IT TO ACT QUICKLY SO THAT WE CAN BE INFORMED SOON ON THE
LINE OF ACTION TO FOLLOW.

MOREOVER, WE NEED FOR DIPLOMATIC REASONS TG TAKE URGENT
INITIATIVES. THE SITUATION OF PORTUGAL IN THE UNITED NATIONS ON
THE SUBJECT OF EAST TIMOR DETERIQRATED SOMEWHAT IN 1979. WHAT
HAPPENED IN THE GENERAL ASSEMBLY IN SEPTEMBER OF LAST YEAR WAS
SYMPTOMATIC. THERE WERE INDICATIONS OF A LARBE MOVEMENT AMWAY
FROM VOTING WITH PORTUGAL ON ITS5 CLAIM FOR RESPONSIBILITY WITH
REGARD TG EAST TIMOR. THIS MOVEMENT IS TOWARDS SUPPORTING
INDONESIA AND CONSIDERING THE CASE CLOSED. AT THE TIME, PORTUGAL
UNDERTOOK A SUCCESSFUL INITIATIVE IN ORDER THAT THIS SHOULD NOT
HAPPEN BUT MOST OF THE COUNTRIES WHO AGREED TQ VOTE ABAIN WITH
PORTUGAL GAVE US TO UNDERSTAND THAT IT WOULD BE THE LAST TIME THEY
WOULD DO SO IF, IN THE MEANTIME, PORTUGAL DID NOT TAKE SOME NEW
INITIATIVE. WE THEREFORE HAVE TO GO TO THE NEXT GENERAL ASSEMBLY
IN A POSITION WHERE, NATURALLY NOT HAVING RESOLVED THE WHOLE
PROBLEM, WE CAN, HOWEVER, SHOW THE INTERNATIONAL COMMUNITY THAT
WE ARE INTERESTED IN RESOLVING 1T AND THAT WE ARE TAKING CONCRETE
STEPS IN THIS DIRECTION,.

I WOULD ADD THAT THE SERIES OF REPORTS THAT HAVE BEEN
PUBLISHED, ACCORDING TO WHICH A MEETING IS PLANNED BETWEEN THE

e /3
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MINISTERS OF FOREIGN AFFAIRS OF PORTUGAL AND INDONESIA, ARE
COMPLETELY FALSE.

EXPRESSO: ARE YOU REFERRING TO THE MEETING WHICH THE PRESS
ANNOUNCED WOULD BE ON 19TH OF THIS MONTH IN PARIS?

FREITAS DO AMARAL: THERE IS NO BASIS FOR THAT. WE HAVE NOT MADE
ANY APPROACH IN THAT DIRECTION NOR WAS ANY APPROACH MADE TO US
BY INDONESIA.

EXPRESSO: BUT WHAT ARE THE CONCRETE STEPS, IN YOUR OPINION.

FREITAS DO AMARAL: AS THESE STEPS HAVE TO BE AGREED WITH THE
PRESIDENT OF THE REPUBLIC, IT WOULD NOT BE CORRECT TO REVEAL THEM
AT THE MOMENT.

UNQUOTE.

ACTION: DEP FOREIGN AFFAIRS

PRIME MINISTER
FOREIGN MINISTER
MIN+DEP DEFENCE

DEP P M AND CABINET
ONA

JI0
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Portuguese Constitutions 1976. Art.307 and 1989, Art.293

CONST
TUTEN”

of the PORTUGUESE
REPUBLIC
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CFFRICE OF THE

SECRETARY OF STATE FOR MASS COMMUNICATION
OIRECTORATE GENERAL FOR iNFORMATION ANC OIFFUSION




PREAMBLE

On 25 April 1974 the Armed Forces Movement, setting
the seal on the Portuguese people’s long resistance and
interpreting its deep-seated feelings, overthrew the
Fascist Régime.

The liberation of Portugal from dictatorship, oppres-
sion and colonialism represented a revolutionary change
and an historic new beginning in Portuguese scciety.

The Revolution restored fundamental rights and freed-
oms to the people of Portugal. In the exercise of those
rights and freedoms, the people's fegitimate represen-
tatives have met to draw up a Constitution that meets
the country's aspirations.

The Constituent Assembly affirms— the Portuguese
people’s decision to defend their national independence,
safeguard the fundamental rights of citizens, establish
the basic principles of democracy, secure the primacy
of the rule of law in a democratic state and open the
way to a socialist society, respecting the will of the
Portuguese people and keepirg in view the building of
a freer, more just and more fraternal country.

The Constituent Assembly, meeting in plenary session
on 2 April 1976, agproves and decrees the following
Constitution of the Portuguese Republic,
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ARTICLE 307
independence of Timor

1. Portugal shail remain bound by its responsibili-
ty. in accordance with internationai iaw, to promote and
safeguard the right to independence of Timor Leste.

2. The President of the Republic, assisted by the
Council of the Revolution, and the government shall be
competent to perform all acts necessary to achievement
of the aims set forth in the foregoing paragraph.
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Anigo 291.*

A abmche € # Timesr Louo

{. Portuga continua vinculado as responsabilidades
que the incumbem, de harmonia com o direito interna-
cional, de promover & garantir o direito 3 autodetermi-
nagdo e independéncia de Timor Leste.

2. Compete a0 Presidente da Republica ¢ ao Go-
verno praticar todos 0§ actos necessarios a realizacdo
dos objectivos expressos no numero anterior.

ARTICLE 292

Seff-determination and independence of East Timor

1. Portugal shall remain bound by her responsibiiities
under intemational law to promote and safeguard the nght
to self-determination and independence of East Timor.

2. The President of the Repubilic and the Govemment
shall have the powers to perform all acts necessary for
achieving the aims set forth in the preceding paragraph.
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MR. CHAIRMAN, MEMBERS OF THE COMMITTEE, [ APPRECIATE THIS
OPPORTUNITY TO PRESENT OUR VIEWS ON THE SITUATION IN EAST TIMOR
AND U.S. POLICY REGARDING THE INDONESIAN GOVERNMENT'S HANDLING
OF THE YIOLENT INCIDENT IN DILI LAST NOVEMBER.

THE DILI AFFAIR

WE ARE HERE TODAY PRINCIPALLY OUT OF CONCERN OVER THE
TRAGIC EVENT IN DILI LAST NOVEMBER 12, ON THAT DAY, INDONESIAN
ARMY AND POLICE UNITS FIRED ON UNARMED CIVILIANS ENGAGED IN A
POLITICAL DEMONSTRATION, KILLING AND WOUNDING SCORES OF PEOPLE.

THE UNITED STATES GOVERNMENT HAS LONG BEEN CONCERNED ABOUT
THE HUMAN RIGHTS SITUATION IN EAST TIMOR. OFFICERS FROM OUR
EMBASSY IN JAKARTA HAVE GONE THERE FREQUENTLY OYER THE YEARS.
BOTH AMBASSADOR MONJO AND FORMER AMBASSADOR WOLFOWITZ HAVE
YISITED EAST TIMOR. FOUR EMBASSY TEAMS HAVE BEEN THERE SINCE
NOVEMBER 12! THE MOST RECENT VISITATION WAS IN MID FEBRUARY,

OQUR DIALQGUE WITH THE INDONESIAN GOVERNMENT ABOUT EAST
TIMOR IS LONGSTANDING AND HAS FREQUENTLY BEEN AT THE HIGHEST
LEVELS. SHORTLY AFTER THE NOVEMBER 12 INCIDENT, BOTH
INDONESIAN FOREIGN MINISTER ALATAS AND SECRETARY BAKER WERE IN
SEQUL ATTENDING AN APEC MINISTERIAL MEETING. BOTH THE
SECRETARY AND ASSISTANT SECRETARY SOLOMON IMMEDIATELY DISCUSSED
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PRELIMINARY REPORTS OF THE INCIDENT DIRECTLY WITH THE MINISTER;
AND SECRETARY BAKER SENT MINISTER ALATAS A LETTER OF CONCERN
SHORTLY THEREAFTEKR.

THE UNITED STATES HAS PUBLICLY CONDEMNED THE DIL!
INCIDENT. NC PROYOCATION COULD HAYE WARRANTED SUCH A WANTON
MILITARY REACTION; THE EXCESSIVE USE OF FORCE WAS UNJUSTIFIED
AND REPREHENSIBLE. WE IMMEDIATELY CALLED FOR A COMPLETE AND
CREDIBLE INVESTIGATION LEADING TO APPROPRIATE PUNISHMENTS FOR
THOSE WHO RESCORTED TO OR CONDONED SUCH DEADLY USE OF FORCE. WE
CLEARLY CONVEYED OUR YIEWS AT HIGH LEVELS IN BOTH JAKARTA AND
WASHINGTON,

MR, CHAIRMAN, WE SHARE THE CONGRESS' DEEP CONCERN AND
DISAPPROVAL OF THE VIQOLENCE OF NOVEMBER 12, AS WELL AS THE
DESIRE TO SEE THAT THOSE ACCOUNTABLE FOR THE MASSACRE ARE
PUNISHED, THAT JUSTICE IS DONE, AND THAT STEPS ARE TAKEN TO
ENSURE THAT NO SUCH INCIDENT RECURS.

THE ISSUES NOW REQUIRING U.S. POLICY JUDGMENTS ARE THESE:
HOW CAN THE U.S. BEST HELP TO ENSURE THAT OUR GOALS OF
ACCOUNTABILITY AND A JUST RESOLUTION OF THE INCIDENT ARE
REALIZED, AND THAT THE WELL-BEING OF THE PEQPLE OF EAST TIMOR
IS IMPROVYED?
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WE HAVE BEEN ENCOURAGED BY THE FACT THAT THE I[MDOWESIAN
GOYERNMENT HAS ALSO CHARACTERIZED THE INCIDENT AS A TRAGeDY.
SENIOR LEADERS ARE WELL AWARE THAT THE WCRLD IS WATCHING. THEY
UNDERSTAND THAT THEIR POSITIVE INTERNATIONAL REPUTATION, CF
WHICH THEY ARE PRCUD, IS ON THE LINE. OUR HOPE AND EXPECTATION
HAS BEEN THAT INDONESIA WOULD MCOVE VIGCROUSLY TO FIND THE
FACTS, ASSESS RESPONSIBILITY, APPROPRIATELY PUNISH THOSE
RESPCNSIBLE, AND TAKE STEPS TO PREVENT SUCH AN EVENT FROM
OCCURING AGAIN.

AS OF TODAY, OUR EXPECTATIONS HAVE BEEN PARTIALLY
FULFILLED. PRESIDENT SOEHARTO PROMPTLY FORMED A NATIONAL
INVESTIGATORY COMMISSION WHICH DELIVERED A PRELIMINARY REPORT
ON DECEMBER 26. THE REPORT CLEARLY ANSWERED TWO KEY GUESTICNS
IN THE AFFIRMATIVE: 1) WAS EXCESSIVE FORCE USED?; AND 2) SHQULD
THE MILITARY PERSONNEL INVOLVED BE PUNISHED? WHILE WE LOOK.
FORWARD TO THE FINAL REPORT TO PROVIDE ADDITIONAL DETAIL, WE
AND MOST OQTHER CONCERNED FOREIGN OBSERVERS —— INCLUDING
 AUSTRALIA, JAPAN, AND THE EC — HAVE JUDGED THE PRELIMINARY
REPORT TO BE A SERIQUS AND RESPONSIBLE EFFORT BY THE GOVERNMENT
OF INDONESIA. THE REPORT CONFRONTS THE TOUGHEST ISSUES, AND
DIRECTLY REFUTES MANY OF THE INITIAL ASSERTIONS ABOUT THE EVENT
PUT FORWARD BY THE INDONESIAN ARMED FORCES:

~~ IT RAISES THE OFFICIAL CASUALTY TOTALS TO REALISTIC
LEVELS, FLATLY CONTRADICTING FIGURES ANNQUNCED EARLIER
BY THE INDONESIAN ARMED FORCES.
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IT MAKES THE KEY DETERMINATION THAT EXCESSIVE FORCE
WES USED AND THAT SOME TRCOPS WERE CLEARLY “CUT OF
CONTROL™,

[T ALSO FINDS THAT THIS INCIDENT WAS NOT THE RESULT OF
GOVERNMENT POLICY.

AND IT ASSERTS THAT THOSE WHO YIOLATED THE .LAW MUST BE
PROSECUTED.

WE HAVE ALSO BEEN ENCOURAGED BY PRESIDENT SOEHARTQ'S

FOLLOW-UP ACTIONS:

ON RECEIVING THE PRELIMINARY FINDINGS WHICH WERE
CRITICAL OF HIS ARMY, THE PRESIDENT IMMEDIATELY MADE
THE REPORT PUBLIC AND EXTENDED HIS DEEP APOLOGY TO THE
FAMILIES OF INNOCENT VICTIMS. HE HAS PUBLICLY
APOLOGIZED ON THREE OCCASIONS.

THE PRESIDENT RELIEVED OF THEIR DUTIES TWO GENERAL
OFFICERS — THE REGIONAL AND PROVINCIAL MILITARY
COMMANDERS. LOWER-LEVEL OFFICERS IN THE CHAIN OF
COMMAND HAVE ALSO BEEN REPLACED.

HE ORDERED FORMATION OF A MILITARY “COUNCIL OF HONCR”
TO RECOMMEND ARMY PUNISHMENTS AND REFORMS, WITH THE
INTENTION THAT SUCH AN INCIDENT MUST NEVER HAPPEN
AGAIN IN INDONESIA. ON FEBRUARY 27 THE INDONESIAN
ARMY ANNOUNCED THAT SIX SENIOR OFFICERS WILL BE
DISCIPLINED, WITH THREE OF THEM DISMISSED FROM THE
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SERVICE: EIGHT OTHER OFFICERS AND ENLISTED MEN WILL BS
COURT~MARTIALED: AND FIVE MORE REMAIN UNDER
INVESTIGATION.

- PRESIDENT SOEHARTO ORDERED ARMED FORCES COMMANDER
GENERAL TRY SUTRISNO TO ACCOUNT FOR MISSING PERSONS.

- AND HE ORDERED INCREASED EFFORTS TO IMPROVE THE
WELL-BEING OF THE TIMORESE PECPLE.

WE HAVE MONITORED THE SITUATION IN EAST TIMOR CLOSELY SINCE
NOVEMBER 12, FQUR TEAMS FROM EMBASSY JAKARTA HAVE VISITED THE
PROYINCE SINCE THE INCIDENT. THE MOST RECENT VISIT, IN MID
FEBRUARY, REAFFIRMED THE FINDINGS OF EARLIER TEAMS THAT THERE
IS NO EVIDENCE TO SUBSTANTIATE ALLEGATIONS OF ADDITIONAL
KILLINGS SINCE NOVEMBER 12. THE TEAM ALSO CONFIRMED EARLIER
REPORTS THAT, WHILE TENSIONS IN DILI CONTINUE., THEY HAVE EASED
FROM NOVEMBER. ECONOMIC AND SOCIAL LIFE HAVE RETURNED TO
NORMAL:@ HOWEVER, SECURITY IS TIGHT, REPORTEDLY BECAUSE OF
CONCERNS THAT A GROUP OF POLITICAL ACTIVISTS IS EN ROUTE DILI
ON A PORTUGUESE SHIP.

AS OF MID FEBRUARY, FQURTEEN CIVILIANS REMAINED
HOSPITALIZED AS A RESULT OF WOUNDS RECEIVED:! 77 QTHERS HAD
RECOVERED SUFFICIENTLY TQ BE RELEASED, TWENTY-FQUR CIVILIANS
WHO WERE IN DETENTION IN DILI IN MID FEBRUARY ON CHARGES
RELATED TO THE DEMONSTRATION HAVE REPORTEDLY BEEN RELEASED IN
RECENT DAYS. EIGHT OTHERS REMAIN IN DETENTION IN DILI AND WILL
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BE TRIED OM CRIMINAL CHARGES. SOME DETAINEES WERE ABUSED IN
THE DAYS IMMEDIATELY AFTER NOVEMBER 12. WE UNDERSTAND THAT
SUCH MISTREATMENT HAS CEASED.

SOME HAVE CRITICIZED THE GOVERNMENT PRELIMINARY REPORT OVER
THE MATTER OF PROVOCATION. EYEWITNESSES DIFFERED GREATLY ON
THIS ISSUE, THE REPORT SAYS THAT SOME WITNESSES DENIED THERE
WAS ANY PROVOCATIONS; OTHERS ALLEGE THAT SIGNIFICANT
PROVOCATIONS OF THE MILITARY DID OCCUR. THE REPORT CONCLUDES
THAT FRQVOCATION DID OCCUR, BUT IT DOES MAKE THE CRITICAL POINT
THAT, REGARDLESS, THE RESPONSE OF THE MILITARY WAS EXCESSIVE
AND UNJUSTIFIABLE. WE HAVE BEEN APPALLED AT CALLQOUS AND
INAPPROPRIATE “BLAME THE VICTIM” COMMENTS BY SOME IN THE
INDONESIAN MILITARY. BUT I SHOULD SAY AGAIN THAT, LIKE THE
INCIDENT ITSELF, SUCH COMMENTS -- IN OUR ESTIMATION — DO NOT
REFLECT THE POLICY OR APPROACH OF THE SENIOR LEADERS OF THE
INDONESTAN GOVERNMENT.

THE PUNISHMENT PHASE IS NOW BEGINNING., WE WILL CLOSELY
MONITOR THE INDONESIAN GOVERNMENT'S EFFORTS TO FQOLLOW THROUGH
ON THE NATIONAL COMMISSION'S JUDGMENTS OF RESPONSIBILITY: AND
WE WILL CONTINUE TO WATCH THE HUMAN RIGHTS SITUATION IN EAST
TIMOR WITH CARE. I MUST ADD THAT, IN OUR VIEW, THE INTEREST OF
TRUTH AND OF AMELIORATION OF THE SITUATION IN EAST TIMOR IS
BEST SERVED BY A POLICY OF MORE, NOT LESS, ACCESS.
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EAST TIMOR: HUMAN RIGHTS

HUMAN RIGHTS ISSUES HAVE BEEN, AND WILL REMAIN, AN
IMPORTANT ELEMENT OF QUR CONTINUING DIALGGUE AND GCOD WORKING
RELATIONS WITH THE INDONESIAN GOYERNMENT. AS QUR ANNUAL HUMAN
RIGHTS REPORT MAKES CLEAR, INDONESIA'S RECORD IS MIXED; BUT,
PRIOR TO LAST FALL, THE TREND IN EAST TIMOR IN RECENT YEARS HAD
BEEN POSITIVE.

LOOKING BACK, THE FIRST YEARS IMMEDIATELY AFTER PORTUGAL'S
1974 DECISION TO DECOLONIZE EAST TIMOR WERE TRAUMATIC. A
BLOODY CIVIL WAR ERUPTED AS SEVERAL TIMORESE FACTIONS COMPETED
TO GAIN CONTROL QF THE AREA. WHEN THE MARXIST FRETILIN (EAST
TIMOR NATIONAL LIBERATION FRONT) FACTION GAINED THE ASCENDANCY,
INDONESIA INVADED TO KEEP EAST TIMOR OUT OF MARXIST HANDS.

MANY INNOCENT CIVILIANS WERE UNDOUBTEDLY CAUGHT IN THE
CROSSFIRE DURING THE CIVIL WAR AND LATER, AS THE INDONESIAN
ARMY ATTEMPTED TO CRUSH THE WELL-ARMED AND WELL-ORGANIZED
FRETILIN INSURGENTS. AS THE INSURGENCY CONTINUED INTO THE
1980S, SO DID HUMAN RIGHTS VIOLATIONS, ALTHOUGH AT A REDUCED
RATE. WE HAVE RECEIVED NO REPORTS IN RECENT YEARS, HOWEVER, OF
INCIDENTS ON THE SCALE OF WHAT TOOK PLACE ON NOVEMBER 12.

ONE OF THE REAL TRAGEDIES OF LAST FALL'S EVENTS IS THE
SETBACK THEY GAVE TO RECENT PROGRESS. FORTUNATELY, THE
INDONESIAN GOVERNMENT APPEARS SET TO RESUME A POSITIVE COURSE.
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AS ALREADY NOTED, PRESIDENT SOEHARTO HAS PUBLICLY APQLOGIZED TO

THE FAMILIES OF INNGCENT VICTIMS. HE HAS INSTRUCTED THAT CIViC

ACTION OR “TERRITORIAL” OPERATIONS AND OTHER EFFQRTS TQ I[MPROVE

THE WELL-BEING OF THE EAST TIMORESE PEQPLE BE STEPPED UP, HE

HAS ORDERED THE ARMY TO EUNISH THOSE AT FAULT AND TO INSTITUTE i
REFORMS SO THAT SUCH A TRAGEDY CAN NOT HAPPEN AGAIN. THE

PUNISHMENTS KHAVE ALREADY BEGUN. -

FOLLOWING THE ARRIVAL IN LATE 1989 OF A NEW MILITARY
COMMANDER FOR EAST TIMOR, GENERAL WAROUW, WE NOTICED A MARKED
DECLINE IN HUMAN RIGHTS ABUSES. GENERAL WAROUW DEVELOPED A
COOPERATIVE RELATIONSHIP WITH EAST TIMOR GOVERNOR CARRASCALAO
AND WITH BISHOP BELO OF THE CATHOLIC CHURCH. HE BEGAN TO
EMPHASIZE "TERRITORIAL OPERATIONS” — THAT IS, CIVIC ACTION
EFFORTS IN THE VILLAGES — RATHER THAN COMBAT OPERATIONS. AT
ABOUT THE SAME TIME, EAST TIMOR WAS OPENED TQ QUTSIDE VISITORS.

THE IMPROVING ATMOSPHERE CHANGED LAST FALL, HOWEVER, WHEN
DISCUSSIONS BETwEEN INDONESIA AND PORTUGAL UNDER THE U.N.
SECRETARY GENERAL'S AUSPICES BROUGHT TENTATIVE AGREEMENT FOR A
YISIT TO EAST TIMOR BY A PORTUGUESE PARLIAMENTARY DELEGATION,
THAT NEWS RAISED THE HOPES OF ANTI-INTEGRATIONIST ELEMENTS. IT
ALSO LED TO INCREASED INDONESIAN SECURITY OPERATIONS. THAT
COMBINATION OF FACTORS HEIGHTENED TENSIONS. WHEN PORTUGAL
CANCELLED THE VYISIT AT THE LAST MINUTE BECAUSE QOF A DISPUTE
OVER THE CREDENTIALS OF A FOREIGN JOQURNALIST, FRUSTRATIONS
AMONG ANTI-INTEGRATIONISTS IN EAST TIMOR HEIGHTENED.
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THOSE FRUSTRATIONS FOUND EXPRESSION ON NOVEMBER 12, DURING
THE VISIT OF A U.N. OFFICIAL TO DILI WHICH COINCIDED WITH A
COMMEMORATION SERVICE FOR THE DEATH TWO WEEKS EARLIER OF AN
ANTI- INTEGRATIONIST WHO DIED AS A RESULT OF A CONFRONTATION
WITH PRO-INTEGRATIONIST FORCES. DURING A MARCH THROUGH CITY
STREETS, ANTI-INDONESIA DEMONSTRATORS WERE VOCAL AND A FEW WERE
VIOLENT. AN ARMY MAJOR WAS STABBED. IT APPEARS THAT LOCAL
MILITARY UNITS THEN TOOK REVENGE. THE INDONESIAN GOVERNMENT
COMMISSION HAS JUDGED THAT THE REACTION OF SOME TROOPS
“EXCEEDED ACCEPTABLE NORMS,” AND THEIR ACTIONS HAVE BEEN WIDELY
CONDEMNED — BY OURSELVES AND BY THE INTERNATIONAL COMMUNITY.

" MORE RECENTLY, WE, JAPAN, AUSTRALIA, AND MANY OTHER
GOVERNMENTS HAVE BEEN ENCOURAGED BY THE INDONESIAN EFFORTS TO
DIRECTLY ADDRESS THIS SITUATION. THE EC, CURRENTLY UNDER THE
LEADERSHIP OF PORTUGAL, STATED ON FEBRUARY 13 THAT IT IS
ENCOURAGED BY THE PRELIMINARY REPORT AND THE ACTIONS TAKEM BY
JAKARTA., THESE EFFORTS ARE CLEARLY THOSE OF A GOVERNMENT THAT
IS SEEKING TO BE RESPONSIVE TO HUMAN RIGHTS CONCERNS., THOSE
FEW NATIONS WHICH SUSPENDED AID PROGRAMS HAVE EITHER LIFTED THE
SUSPENSIONS OR ARE CONSIDERING DOING SO.

1 RECOGNIZE THAT SOME PEQPLE BELIEVE JAKARTA'S RESPONSE TO
THESE EVENTS HAS BEEN INADEQUATE AND THAT DIPLOMATIC SUASION IS
INSUFFICIENT. THEY URGE THAT WE CUT U.S. SECURITY QR ECONOMIC
ASSISTANCE TO INDONESIA. SUCH A COURSE, IN QUR VIEW, WOULD NOT
PRODUCE THE DESIRED RESULTS WHICH WE ALL SEEK AND COULD HAYE
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NEGATIVE CONSEQUENCES: FOR U.S-INDONESIA RELATIONS; FOR OUR
LIMITED INFLUENCE IN INDONESIA; AND MOST IMPORTANTLY, FOR THE
PEQPLE OF EAST TIMOR.

IT IS IMPORTANT TO ENCOURAGE, NQT DISCOURAGE, CONSTRUCTIVE
TRENDS IN THE HUMAN RIGHTS SITUATION IN INDONESIA. SOME
ELEMENTS WITHIN THE INDONESIAN GOVERNMENT INITIALLY RESISTED
PRESIDENT SOEHARTQ'S RESPONSE TO NOVEMBER 12. THEY WANTED TO
CONFRONT INTERNATIONAL OPINION BY WHITEWASHING THE DILI
EPISODE. THOSE RECALCITRANT FORCES WOULD LIKELY BE REINFORCED
BY A RESPONSE ON QUR PART WHICH DENIGRATED PRESIDENT SOEHARTQ'S
EFFORTS.

ALSO, TO CUT OFF PROGRAMS SUCH AS IMET TRAINING, WHICH HELP
TO PROMCTE DEMOCRATIC YALUES AND RESPECT FOR HUMAN RIGHTS,
WOULD NOT FOSTER SUCH GOALS, BUT RATHER WOULD MARKEDLY REDUCE
OUR INFLUENCE AND ROLE AS AN INTERLOCUTOR.

OUR WELCOME ACCESS TO SENIOR OFFICIALS IN JAKARTA IS
PARTICULARLY IMPORTANT WHEN IT COMES TO LOBBYING EFFECTIVELY ON
IMPORTANT HUMAN RIGHTS ISSUES SUCH AS EAST TIMOR. MORE
BROADLY, OUR ENGAGEMENT WITH INDONESIA NEEDS TO BE SUSTAINED,
NOT HINDERED. INDONESIA IS THE WORLD'S FOURTH-LARGEST NATION;
IT IS THE WORLD'S LARGEST ISLAMIC COMMUNITY. I WOULD NOTE THAT
AT A TIME OF RESURGENCE OF ISLAMIC FUNDAMENTALISM — WHICH
SEEKS TO EXCLUDE WESTERN INFLUENCE FROM THE MIDDLE EAST — THE
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INDONESTAN GOVERNMENT, IN DRAMATIC CONTRAST, IS FIRMLY
COMMITTED TO RELIGIOUS TOLERANCE FOR THE COUNTRY'S BUDDHIST,
HINDU, AND CHRISTIAN MINQRITIES.

AN INDONESIAN GOVERNMENT THAT WE HAVE BEEN ABLE TO WORK
WITH PRODUCTIVELY ON A BROAD RANGE OF ISSUES IS NOW ASSUMING
CHAIRMANSHIP OF THE NON-ALIGNED MOVEMENT: AND INDONESIA IS A
LEADING MEMBER OF THE ASSOCIATION OF SOUTHEAST ASIAN NATIONS
(ASEAN). INDONESIA IS AN IMPORTANT REGIONAL POWER. JAKARTA'S
ACTIVISM AND COQPERATION WERE ESSENTIAL IN QUR EFFORTS TO
RESOLVE THE CONFLICT IN CAMBODIA; AND ITS SUPPORT FOR U.N,
RESOLUTIONS AND SANCTIONS AGAINST IRAQ DURING DESERT STORM WERE
SIGNIFICANT —— ESPECIALLY IN VIEW OF IRAQ'S EFFORTS TO GAIN
SUPPORT IN INDONESIA FROM MUSLIM FUNDAMENTALISTS. OUR ECONOMIC
RELATIONS WITH INDONESIA ARE IMPORTANT AND GROWING: INDONESIA'S
PROGRESS IN DEREGULATING ITS ECONOMY AND SUSTAINING GROWTH HAVE
FACILITATED EXPANDED TWO-WAY TRADE (NOW $6 BILLION) AND U.S.
AND INVESTMENT ($2.5 BILLION), OUR TRADE WITH INDONESIA IS NOW
GREATER THAN THAT WITH ALL OF EASTERN EUROPE,

SUCH POLITICAL AND ECONOMIC INTERESTS NOTWITHSTANDING, IF
INDONESIA WERE A HUMAN RIGHTS PARIAH WHICH HAD ORDERED A
MASSACRE AND DISREGARDED WORLD OPINION, I COULD BETTER
UNDERSTAND AN ARGUMENT FOR DEMONSTRATING OUR COPPROBRIUM BY
CUTTING OFF SECURITY AND ECONOMIC ASSISTANCE. BUT THE
GOVERNMENT OF INDONESIA HAS ACCEPTED THAT THE NOVEMBER INCIDENT
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WAS A TRAGEDY, HAS TAKEN RESPONSIBILITY FOR THE ACTIONS OF ITS
TROOPS, HAS ALREADY ANNCUNCED PUNISHMENTS FOR SOME SENIOR
MILITARY OFFICERS, IS PREPARING TO BRING OTHER WRONGDQERS TO
TRIAL, AND IS WORKING TO ENSURE THAT SUCH VIOLENT USE OF FORCE
BY ITS TROOPS DOES NOT RECUR. [T SEEMS EVIDENT THAT CONTINUING
COOPERATIVE ENGAGEMENT, NOT RETRIBUTION, BEST SERVES THE HUMAN
RIGHTS GOALS WE ALL SEEK.

ONE WAY WE CAN HELP IN THIS PROCES3 IS THROUGH QUR [MET
PROGRAM, THE ONLY SECURITY ASSISTANCE WE PLAN TQ PROVIDE
INDONESIA IN FISCAL YEAR 1992. AMONG IMET'S GOALS ARE TO
INCREASE MILITARY PROFESSIONALISM AND TO EXPOSE STUDENTS TO
UNIVERSAL STANDARDS OF HUMAN RIGHTS. I SHOULD NOTE THAT A
RECENT GAQ INVESTIGATION OF THE EVENTS OF LAST NOVEMBER FOUND
THAT NO IMET TRAINEES WERE INVOLVED IN THE INCIDENT —— WHILE
SEVERAL HAVE BEEN PROMINENT IN THE ONGOING CORRECTIVE EFFOQRTS.
THE U.N, HUMAN RIGHTS CCMMISSION SPECIAL RAPPORTEUR WHO WAS IN
DILI AT THE TIME OF THE NOVEMBER 12 TRAGEDY LATER HIGHLIGHTED
TO US THE IMPORTANCE OF INTERNATIONAL TRAINING FOR INCREASING
HUMAN RIGHTS SENSITIVITY AMONG THE INDONESIAN MILITARY. YET
SOME WOULD CUT OUR IMET PROGRAM. QUR EXPRESSIONS OF GRAVE
CONCERN WERE APPROPRIATE IN NOVEMBER AND WERE NOT IGNORED.
WHAT 1S NEEDED NOW IS ENCOURAGEMENT FOR FURTHER REFORM,




EAST TIMOR: HISTORY AND STATUS

THE UNDERLYING ISSUE IN THE NOVEMBER 12 INCIDENT IS THE
STATUS OF EAST TIMOR, A CHRISTIAN ENCLAVE OF 750,000. AS THIS
HEARING IS INTENDED TO DEAL WITH ALL ASPECTS OF EAST TIMOR,
INCLUDING THE UNITED STATES' RESPONSE TO INDONESIA'S INVASION
IN 1975 AND INCORPORATION OF THE PROVINCE IN 1876, LET ME
MENTION A FEW RELEVANT ASPECTS OF THE HISTORICAL RECORD.

AFTER THE APRIL 1974 LEFTIST COUP IN PORTUGAL, LISBON
DECIDED TO RAPIDLY DECOLONIZE ITS OVERSEAS EMPIRE. THIS
RESULTED IN WIDESPREAD CHAQS, CIVIL CONFLICT AND FOREIGN
INTERVENTICN IN PORTUGAL'S FORMER COLONIES. ANGOLA AND
MOZAMBIQUE ENDURED SEVENTEEN YEARS OF MARXIST RULE AND BRUTAL
CIVIL WAR THAT HAS ONLY ENDED WITHIN THE PAST YEAR.

EAST TIMOR COULD HAVE SUFFERED A SIMILIAR FATE. WHEN THE
NEW PORTUGUESE GOVERNMENT IN 1974 DECIDED TO DECOLONIZE, EAST
TIMOR WAS COMPLETELY UNPREPARED FOR SELF-GOVERNANCE. FOUR
CENTURIES OF COLONIALISM HAD LEFT EAST TIMOR WITH ONE HIGH
SCHOOL, FEWER THAN TEN COLLEGE GRADUATES, AND A LITERACY RATE
UNDER 10 PERCENT. PORTUGAL AND INDONESIA HELD DISCUSSIONS
ABOUT THE COLONY'S FUTURE, BUT A CIVIL WAR ERUPTED THERE BEFORE
ANY AGREEMENT WAS REACHED. THE COMBATANTS WERE: FRETILIN,
WHICH SOQUGHT IMMEDIATE CREATION OF AN INDEPENDENT MARXIST
STATE: ANOTHER GROUP THAT ADYOCATED IMMEDIATE INTEGRATION INTO
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INDONESIA; AND A THIRD, WHICH PREFERRED A GRADUAL
DECOLONIZATION PROCESS.

PORTUGAL'S LEFTIST GOVERNMENT ABRUPTLY WITHDREW IN AUGUST
1875, HANDING OVER TO FRETILIN WEAPONS WHICH WERE THEN USED TQ
GAIN THE UPPER HAND. IN THE FACE OF A FRETILIN MILITARY
VICTORY AND THE DECLARATION OF AN INDEPENDENT MARXIST STATE,
INDONESIA INVADED IN DECEMBER OF 1975 -- AND INDICATED IT DID
SO AT THE REGUEST OF THE EAST TIMORESE FACTIONS QPPQSED TO
FRETILIN.

" WHEN THE WORLD TURNED ITS ATTENTION TO EAST TIMOR IN THE
MID-19705, SELF-DETERMINATION WAS NOT A REALISTIC OPTION. THE
CHOICE WAS MARXIST RULE BY FRETILIN OR ACTION BY INDONESIA.
NEITHER HAD A MANDATE FROM THE BALLOT BOX.

IT IS IMPORTANT TO RECALL THAT, SINCE PRESIDENT SOEHARTO
ROSE TO POWER IN THE MID-1960S, INDONESIA HAS NOT HAD AN
- EXPANSIONIST AGENDA: EAST TIMOR IS THE ONLY ADDITION TO WHAT
WAS ONCE DUTCH COLONIAL TERRITORY. INDONESIA CONSIDERS THAT
ITS TAKEOVER OF EAST TIMOR WAS FORCED ON IT BY THE THREAT OF A
MARXIST INSURGENCY. THE POLITICAL CONTEXT HERE IS
SIGNIFICANT: THE ANNEXATION OF EAST TIMOR OCURRED AMIDST
ACTIVE COMMUNIST INSURGENCIES IN MUCH OF SOUTHEAST ASIA AS THE
U.S. DEPARTED FROM VIETNAM, AND WITH MEMORIES OF AN ATTEMPTED
1965 COMMUNIST TAKEQOVER IN INDONESIA STILL FRESH.
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IN THE MINDS OF INDONESIAN LEADERS, WHOSE BEDROCK PRINCIPLE
IS THE UNITY OF THEIR ARCHIPELAGIC COUNTRY, ONCE EAST TIMOR HAD
BEEN INCORPORATED, ITS STANDING BECAME A SYMBOL OF THE
INTEGRITY OF THE NATION. THOSE LEADERS LOOK AT THE HUNDREDS OF
DISTINCT ETHNIC GROUPS AND LANGUAGES WITHIN INDONESIA, AND AT
THE PRESENCE OF SEVERAL MAJOR RELIGIONS. THEY RECALL REGIONAL
REBELLIONS FROM THE 1950S; AND THEY FEAR THAT LOOSENING EVEN
ONE THREAD OF THE NATIONAL FABRIC COULD STIMULATE OTHER
SUCCESSIONIST THREATS.

EVEN BEFORE INDEPENDENCE, INDONESIAN LEADERS HAD BEGUN
WEAVING THAT UNIFYING FABRIC. THEY CHOSE MALAY, A MINOR
TRADING LANGUAGE, RATHER THAN MAJORITY JAVANESE 7O BE THE
NATIONAL LANGUAGE. THEY PROMOTED RELIGIOUS FREEDOM FOR
CHRISTIAN, HINDU, AND BUDDHIST POPULATIONS SCATTERED THROUGHOUT
THE ARCHIPELAGO, DESPITE A MUSLIM MAJORITY. TO THIS DAY,
INDONESIAN LEADERS STRONGLY RESIST ANY ADVOCACY OF AN ISLAMIC
STATE. A NUMBER OF RADICAL MUSLIMS HAVE BEEN PROSECUTED OVER
THE YEARS FOR PROMOTING SUCH A COURSE. INDONESIA'S LEADERS
HAVE STRESSED UNITY BECAUSE OF THEIR NATION'S IMMENSE
DIVERSITY. THEY CONTINUE TO INSIST ON IT TODAY.

IN 1876, U.S. POLICY-MAKERS DECIDED TO ACCEPT INDONESIA'S
INCORPORATION OF EAST TIMOR AS AN ACCOMPLISHED FACT. THEY
JUDGED THAT NOTHING THE UNITED STATES OR THE WORLD WAS PREPARED
TO DO COULD CHANGE THAT FACT. THUS, TO OPPOSE INDONESIA'S
INCORPORATION WOULD HAVE HAD LITTLE IMPACT ON THE SITUATION,

1Y
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WITH SUCH REALITY IN MIND, PREVIQUS ADMINISTRATIONS
FASHIONED A POLICY WHICH HAS BEEN FOLLOWED CONSISTENTLY ON A
BIPARTISAN BASIS:

~—  WE ACCEPT INDONESIA'S INCORPQRATION OF EAST TIMOR,
WITHOUT MAINTAINING THAT A VALID ACT OF
SELF-DETERMINATION HAS TAKEN PLACE,

CLEARLY, A DEMOCRATIC PROCESS OF SELF-DETERMINATION WOULD
HAVE BEEN MORE CONSISTENT WITH QUR VALUES: BUT THE REALITIES OF
1975 DID NOT INCLUDE THAT ALTERNATIVE, ACCEPTING THE
ABSORPTION OF EAST TIMOR INTO INDONESIA WAS THE ONLY REALISTIC
OPTION.

SINCE THEN, WE HAVE MAINTAINED A CONSTRUCTIVE DIALOGUE WITH
THE INDONESIAN GOVERNMENT DESIGNED TO PROMOTE THE WELL-BEING OF
THE PEOPLE OF EAST TIMOR. INCLUDED IN THIS HAS BEEN AN
ON-GOING HUMAN RIGHTS DIALOGUE. THAT DIALOGUE IS GENERALLY
PRIVATE AND IS CONDUCTED AT HIGH LEVELS, IT IS THOSE
CHARACTERISTICS THAT HAVE MADE IT EFFECTIVE.

POLITICALLY, WE SUPPORT DISCUSSIONS BETWEEN INDONESIA AND
PORTUGAL UNDER THE AUSPICES OF THE U.N. SECRETARY GENERAL, AS
WERE MANDATED BY THE U.N. GENERAL ASSEMBLY [N 1982, WE BELIEVE
SUCH A DIALOGUE CONTINUES TO BE THE MOST PROMISING AVENUE FCR
RESOLVING THE EAST TIMOR ISSUE. WE ARE PLEASED THAT SUCH A
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DIALOGUE BETWEEN INDONESIA AND PORTUGAL AT THE U.N. HUMAN
RIGHTS COMMISSION MEETINGS, WHICH JUST CONCLUDED IN GENEVA, LED
TO A CONSTRUCTIVE AND BALANCED CHAIRMAN'S STATEMENT CONCERNING
HUMAN RIGHTS IN EAST TIMOR.

ECONOMICALLY, OUR CONSTRUCTIVE RELATIONSHIP WITH INDONESIA
HAS ALLOWED US TO EXTEND ASSISTANCE TC ALL INDONESIANS, WHICH
ESPECIALLY BENEFITS THE EAST TIMORESE. ON A PER CAPITA BASIS,
WE HAVE PROVIDED MORE THAN TWICE AS MANY A.I.D. PROJECT DOLLARS
TO EAST TIMOR SINCE 1988 AS TO THE REST OF INDONESIA.

- ADDITIONALLY, INDONESIA HAS, ON A PER CAPITA BASIS,
FUNNELLED OVER SIX TIMES AS MUCH OF ITS OWN ECONOMIC
DEVELOPMENT BUDGET INTO EAST TIMOR AS TO ANY OTHER PROVINCE.

IN 1991, EAST TIMOR RECEIVED ABOUT $170 MILLION IN INDONESIAN
GOVERNMENT GRANTS, THE $170 MILLION, ONE MIGHT NOTE, IS, IN
NOMINAL TERMS, ALMOST EXACTLY 100 TIMES THE AVERAGE YEARLY
DEVELOPMENT EXPENDITURE FOR EAST TIMOR IN THE LAST DAYS OF
COLONIAL RULE, ALL OF WHICH WAS IN THE FORM OF REPAYABLE LOANS.

THE RESULTS OF SUCH RECENT INVESTMENT ARE STRIKING:

— IN 1974, AFTER FOUR CENTURIES OF COLONIAL RULE, EAST TIMOR
HAD 47 ELEMENTARY SCHOOLS, 2 MIDDLE SCHOOLS. 1 HIGH SCHOOL., AND
NO COLLEGES. NOW IT HAS 574 ELEMENTARY SCHOOLS, 99 MIDDLE
SCHOOLS, 14 HIGH SCHOOLS. AND 3 COLLEGES.
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—— IN 1974, EAST TIMOR HAD 2 HOSPITALS AND 14 HEALTH CLINICS.
NOW IT HAS 10 HOSPITALS AND 197 VILLAGE HEALTH CENTERS.

-— IN 1974, EAST TIMOR HAD 100 CHURCHES, TODAY IT HAS 518.

—— IN 1974, EAST TIMOR HAD 20 KILOMETERS OF SURFACED ROADS, ALL
WITHIN DILI., NOW IT HAS 428 KILOMETERS THROUGHOUT THE PROVINCE,

—— IN 1974, EAST TIMOR WAS PLAGUED WITH ENDEMIC POVERTY.
TODAY, POVERTY REMAINS A PROBLEM, AS IT DOES ELSEWHERE IN THAT
PART OF INDONESIA, BUT STARVATION IS EXTREMELY RARE.,

THE MISSING ECONCOMIC ELEMENT IS SUFFICIENT EMPLOYMENT TC
FULFILL RISING EXPECTATIONS OF NEWLY EDUCATED YOUTH. BUT NEW
BUSINESS INVESTORS INSIST ON A PEACEFUL ENVIRONMENT. AND THAT
REMAINS PROBLEMATIC UNTIL THE EAST TIMOR ISSUE IS FULLY
RESOLVED.

CONCLUSION

IN CONCLUSION, MR. CHAIRMAN, LET ME REITERATE OUR MAJOR
POLICIES FOR DEALING WITH THE SITUATION IN EAST TIMOR:

1) WE INTEND TO WORK COOPERATIVELY WITH THE INDONESIAN
GOYERNMENT TO PROMOTE DEVELOPMENT AND RESPECT FOR HUMAN RIGHTS
IN THE PROVINCE; AND




Statement by Minister for Foreign Affairs, 30 October 1975 AST

PORTUGUESE TIMOR
Senator WILLESTE-Mr Presigent. voy wiil
-recall that durizg quesdien ume Senator Giczelt

aske’me 2 question and | intimated that. on the
generality of the question he was asking me, |
"had preparcd some notwes. They are fairly long
notes, and Senator Gietzelt azzeed that | shouid
answer the question at the end of question ume.

The Government has wviewed with concern
widespread repons that Indonesia is invalved in
military interventon in Portuguese Timor. The
position of the Australian Government is clear.
We deplore the fighting in the border areas. We
continue o believe that a soturion to the prob-
lems in Portuguese Timor should be sougnt
through peacefu! means and f{ree of exiernal
intervention. Indonesia has been told of our
views in this regard and urged 10 pursue her
interests through diplomatic means. If there is
one ray of hope in 2 gloomy situation, it is the
Rssibility that talks will a1 last get under way.

¢ Indonesizn Fareign Minister has agreed 1o
meet with his Portuguesc counterpart in Eurcpe
this week. Freulin and UDT have also sigrified
in recent days their willingness 10 hold separate
talks with the Portuguese. We hope that Apoden
will also agree to wiks with the Portuguese, and
that alt three panties will reconsider their present
refusal to talk to each ather. .

The Austratian Government strongly supports
resolution of the conilict in Portuguese Timor by
peacefyl means through which the will of the
people will be expressed. We have made numer-
ous representations w this effect to the Por.
taguese, 1o the indonesians, and to the represen-
taaves of Fieulin who have visited Australia. {
bave very receatly instructed the Ausiralian Am-
bassadors in Lisbon and Jakana to reiterate 10
the Portuguese and Indonesian Governments
our firm hope that the wulks between these two
govemments later this week result in a positive
and constructive outcome. Were ali the parues 10
wish it, the Government would be prepared to
offer an Australian venue for round-table taiks.
That the situation in Ponuguese Timor has come
0-1i8 present pass is,. of course, cyuse for deep

. It reflects, above ail. the immatwniy of
Timos’s own aspiring political icaders, who in
less than cighteen months have succeeded in
wrecking Portugal's decolonisation prozram.
sharply polarising political upinions through the
temnitory, and finally plungiag the territory imo
violent civil war. The past I8 maaths have we-
ned out to be 3 gravevard of all those earlier
hopes that the Timorese politicians, representing
a wmall Western-educated clite. would shelve
their differences for the sake of the territory at
large. :

Nor can the Poriuguese escape their share of
the responsibility. Porugal is the adminisiering
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power, but it wis very much weakness of our-
pose on the pant of the Portuguese admimsiza-
tion which aliowed the UDT “show of rarzs” o
early August 10 develop into 2 probably ynin-
tended covp and thus provoked the Froon-
counter-coup. It seems thar Timor. like Anesia,
has become p2rt of the devns of the Pomuguese
revolution. From the time of tae aventbrow o7 the
Cactano regime in Lisbon and the sutieguar:
decision of the Portuguese ro shed their oversess
territories. the Australian Goveramgnt had
hoped that (he decolinisation process i Por
tuguese Timor could procesd in an orderdv
{ashion which allowed the people of the wrritor
to decide their own future. We had horey thes
Portugal would remain in sonirol for 2 renc:
long enough for the political consciousness o ihy
people 10 deveiop to the point where there was 2
substantial measure of agreement regardirz
future,

The need for orderly progress had alsc be¢nof
paramount impornance ia view of the iaterest of
the countries of the region, particuiarly
Indonesia but also Australia and other revienm

_qountries, in ensuring that the territory woeld not

emerge in a way which would have an unseiting
effect on the region. These hopes which the
Governmem had worked hard 10 see realized
have unhappily not been borre nut. Poriugai's
inablity, or refuctance to retain comrol opene?
the way to a struggle for supremacy amoeng a
numbet of esscnuaily immature. rival tolical
facuons. From this struggle the Frewlin zroup.
aided by the Timores¢ army uxits and by access
to Portuguese arms, emerged as being stronger
thaa i avals.

The Australian Governmen had still hoped —
and aced accordinglv—that ugreemeni on the
future of the termmitory could Auve peen redened
by negotaton between Portugal and the main
contending factions. But ihe mecung scheduied
for 20 September did nor take puace. 20 12ast 0
part because of the intransicencs of Freuwiin.
which has continued to cliin ta ne Lnited
Nations and the worid in general that it is the
anly authentic and leginmate voice of Tor-
tuguese Timor. Freulin nas since agreed that it
will speak to the-Portuguese —hue not, vei. 0 the
other parties. So has UDT: but UDT. too. is new
auempting to luy down preconditions. whiie 2¢
one stage in their approach 1o wulks the averrid-
ing concern of the Pornuguese seemed o B¢ wuh
the (ate of the Purtuguese prsoners hold oy
UDT. Fretilin has cetawnly now said thai i 2on-
tinues 10 recognise Portuguese savereigny and
the right of Porwgal to preside over the

. decolonisation process.
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It is in this situation of drift. of Freulin's
refusal 1o accept that UDT or Apodet has any-
thing further to contnbute 10 the decolonisation
process, and of Portugal's regrettasle tnability o
reassertits authority in the terrizory, that we view
the various policy pronouncemenis, newspaper
reports and the like from Jakarta and Timor
jtself. Were there subswance 1n these reponts, the
Australian Government would be exiremety dis-
aopointed, and we have so informed the
Indonesian authorities. The Australian Govern-
ment has uwrged thar Indenesia pursue her
interests through diplomatic means. We have
told the Indonesians that we remamn opposed to
the use of armed force. We have aiso said that we
are firm in the view that the people of Pontuguese
Timor should be allowed to determine their own
future. We have urged the Indonesiun authorites
to reaffirm their own pubiic commitment to the
principle of self-determinadon in Ponuguese
Timor.

Indonesia can, of course, point to the presence
of over 40 000 refugees in her ternitory—some 7
per cent of Portuguese Timor's enure popu-
lation. She can correctly claim that Freulin has
established its present position of supremacy be-
cause it controlled the urmy and not necessarily
because it had overwhelming popular suppor.
Indonesia ‘c2n argue, as indeed we ourselves
have been inclined to argue, that before the re-
¢ent troubles UDT was vying with, and possibly
exceeding, Fretilin in terms of popular suppon.
All this is not to excuse Indonesia’s reported
actions but perhaps goes some way towards
explaining them. We should not lose sight of
Indonesia’s concern about order and stability in
Porwuguese Timor, which is located in the middls
of the Indonesian archipelago. it is necessary
that we, the Portuguese and the parues in Timor
should recognise the importance of the
Indonesian interest in the terntory, just as other
countrics in the region do.

No more than Indonesia, can Australia accept
any one party's claim to be the onty trve
representative of Ponuguese Timor. Freulin may

have prevailed over its rivals in the inital round’

of fighting and skirmishing. butit has established
no night thereby to speak for atl Timorese, These
matiers should not be setled by force of arms,
What if the Timorsse army had decided 10 sids
with the UDT, or with Apodeti. or had staged a
purely miliiary coup? Of course. norcan UDT or
Apodeu claim to speak for the people of Por-
tuguese Timor simply because they are not
atiempting o, Jemenstrate some mulitary ca-
pacity in conflict with Freulin. These mauess, |
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FPortuguese Timor

repeat, should not be setled by force. The Aus-
urahan Government does not pret2ad o xnow
what the people of Portuguese Timor want. 3ut
we do want them to have 1he CppOnUMLY 10 say
what they want. The need in our view. is 10 2e1 ait
the panies round the wble for walks. The Aus-
tralian Government is doing what it £2n tc help
such talks on their wiy.

Senator COTTON ¢t New South Walas)=nr
President, [ seek teave to move 2 moticn thatpe
Senate take note of the paper.

The PRESIDENT-1s ieave granted? There
being no objection, leave is granted.

Senator COTTON-I move:

That the Senate 1ake note of the paper.

This is an interesting statement about 3 very
serious maruter. [v1s the first definiuve statement
that the Senaie has received from the Minisier
for Foreign Afairs (Senator Wilieses) on s
subject. It seems to me 10 emphasise once agan
the very substantiai need for a solid dobaie on
this issuc and on the total foreign atfaus pohicy of
this Government. Accordingiy, [ seek leave o
contnue my remarks later.

Leave granted; debate adjourned.
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Statement by Minister for Foreign Affairs, 29 November 1975

NO DATE

M82 29 November 1975

EAST TIMOR: UNILATERAL DECLARATION OF INDEPENDENCET

The Australian Government does not recognise the
unilateral declaration of independence for East Timor made by
FRETILIN lcaders in Dili on 28 November. Commenting on the
declaration, the Foreign Minister, the Hon. Andrew Peacock, said
today that the Australian Government was bound to continue to
recognise Portuguese sovereignty in Portuguese Timor,

: The Government strongly supported the resclution of the
conflict in Timor by peaceful means through which the will of the
people could be expressed.

The Australian Government's view remained that talks
between the Timorese parties and Portugal offered the best hepe
of bringing an end to the continuing bloocdshed in Timor and of
restoring an orderly process of decolonisation in the territory,
wvhich would enablec the people of the territory to decide their
own future. It was in the hope of facilitating these talks that
the Australian Government had recently reiterated the offer of an
Australian venue for them. Mr Peacock regreited that, because of
differences of approach among the Timorese parties, it had not so
far been possible to arrange these talks.

The Australian Government could not  accept claims by any
one of the three main Timorese parties to be the only true represent-
atives of Portuguese Timor. In the Government's view the other
Timorese parties could certainly not be expected to recognisc ihe
FRETILIN declaration of 28 November, which would only serve to
sharpen divisions within the territory and thus %o increase the
sufferings of the people.
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Statement by Minister for Foreign Affairs, 7 December 1973

The Minister for Foreign Affaurs in the
caretaker Government. Mr A. . Peacock. said
on 7 December that the Australian
Government desply regretted the course
which events in East Timor had taken.

‘It is tragic for the Timorese and a
matter for serious concern to the countries of
the region that the decolonisation process
has broken down so completely,” he said,

“While the Australian Government fully
appreciates the gravity of the probiems posed
for the Indonesian Government by the
Sreakdown of administration in East Timer,
the continuation of fighting by the competing
pariies. and the movement of 40.000 refugess
into its territory, we had hoped—and have
pressed—that there would not be a recourse to
the use of force by our neighbour. As recently
as 4 December our Ambassador in Jakana
again made it clear that this was our view.

‘The present Liberal and National Country
Party Government inherited the Timor crisis

at the eleventh hour. We believe—and it is a
matter of record, not of hindsight—that a
more positive role by Australia in the earlier
stages—a strong regional initiative, for
example—was possible, desirable, and might
have had very beneficial results.

*Since coming to office we have co-sponsored
and vigorousiy supported a draft resolution in
the United Nations reaffirming the right of
self-determination of the Timorese, urging
the need for a peaceful settlement. calling for
a revival of talks among the conflicting
parties. and proposing that the Government
of Portuga! should request a United Nations
visiting mission to East Timor.

‘While we appreciate the strains which
events impose on the Fretilin spokesman,
Mr Horta, we must reject any suggestion that
Australia has “betrayed™ the Timorese, or is
responsible in any way for the present recourse
to force. It is the Portuguese who are the
colonial power. Portugal's own internal
disarray has been a major contributing factor.

‘In the absence of any attempt to ascertain
the will of the East Timorese, the equating of
Fretilin's cause with that of the East
Timerese peopie cannot be aczepted. Further,
the Austraiian Government believes that
Fretilin's earfier refusal to participate in talks
with the other parties and its unilateral
declaration of independence on 28 November

have not helped either the peaceful
resoiution of the crisis or its own ¢ause.

‘It is obvious that the initiatives open 10 the
Australian Government are limited. The
options have closed aimost to vanishing po: ..
We shall, however. continue our efforts to
gain support for the United Nations reselution,
We shall be ready to resume humanitarian
aid as soon as practicable. We shall continue
1o consult closely with countries of the
region to expiore other possible regional
initiatives. But thers is unfortunarely no way
of recovering the opportunities that were
allowed to slip away months age,’ Mr Pea- ok
added.
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Statement by Minister for Foreign Affairs, 8 December 1975

East Timor: Call for
ceasefire

The Minister for Foreign Afairs in the
caretaker Government, Mr A, S Peacock.
said an 8§ December that the Government was
continually watching the Jdevelopment of
evenis in East Timeor.

Mr Paucock recalled that the iragedy of
East Timor had really begun with the
intenze noiitical difficuities which P5:.
had experienced over recent months, Tins iud
led 1o the fact that successive Poruguese
Governmenis had besn unzble 1o exerzis?
sufficient influence in East Timor with
the result that the Macau program for '
decolonisation had broken down. This had 10
turn precipitated a situation of disorder
the territory, leading. among other thing:.
the flight of some 40.000 refugees zgr™ 3
border into Indonesian Timor. This v
and farge influx of refugees had caus-.. -
Indonesian Government great difficulies.
Conflict between the various political group»
in the territory had begun simultaneously and
fighting had gone on intermittently over 1n¢
past few weeks, This had led to the recent
unilaterai declaration of independence by th¢
Fretilin party, a declaration which had deen
followed by a declaration by other palizic!
groups that East Timor was a part of
Indonesia. The whoie situatjon had cuimiiics
in the attack upon and capture of Dili.

Indonesia’s stated objective, Mt Peacock
continued, was the restoration of law and e
order, a task which Portugal had besn unable
10 carry out, as a necessary pre-<condific !‘0
a proper expression by ths Timorese peopl

their own wishes regarding their political
furure. While this objective was laudable, the
means chosen by Indonesia 1o achieve it was a
matter {or deep regrer and concern on the
part of the Australian Government, On a
number of occasions in the past. the
Australian Ambassador in Jakarta had been
instructed to point out to the Indonesian
Government that the use of force was not an
appropriate means to settle the problem of
East Timor. The last occasion on

which the Ambassador had made this point 10
¢he Indonesian authorities had been on

2 December 1975, The Austraiian Government
Jid not condone the attack upon Dili which
had just taken place. 'We do not regard the
use of force as an appropriate means of
solving international problems’, he said.

W
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The Australian Government, Mr Peacock
continued. kad just learned thar Portugal
intended 0 complain to the Securitv Councit
wt the United Nations about Indonesia’s action
over East Timer. The Government
:ndersiood that the Securny Council was
ikely 10 meet during the zourse of this wesk
to discuss the question, The Australian
Government would seek to be represented
when the Security Council met for this
purpose. Iis representative there wouid press
tor a call by the Securitv Counecii for an
immediate cease-fire-——as indeed we do now'.
lts representative would also express the
sirong view that the Timorese people shouid
ive the Opportunity to sxercise their right of
slf-determination. Ausiralia wouid support
the despatch of United Naiiorns observers to
East Timor to ses that an appropriate
process of self-determination took place.
Ausrralia would expecer that if [ndonesia
dppeared betfore the Security Council,
Indonesia would respond 10 the {nternational
concern which had been arousad over the fare
of the people in the territorv and would
splain ciearly her motives and intentions.

Mr Peacock said that the Australian
Grovernment would be asking its Ambassador
in Jakarta to explain to the Indonesian
authorities the views which Australia would
seek to present to the Security Council. The
Ambassador would also be instrusted to el
the Indonesian Government once again that
the use of force in East Timor was not
an appropriate way to solve the problems of
e territory.

_In the midst of the tragedy of East
fimor, Mr Peacock continued. Ausiralia

stood ready to provide aid as soon as the
situation on the ground permitted. "We are
approaching the Indonesian Goverament in
this sense with a request for assurances about
the security of Australian personnei that
would be involved’, he said.

The Minister concluded by saving that
when the Fourth Commirttee of the United
Nations Generai Assembiy resumed its
discussion of East Timor that night
the Australian representative would repeat
Austraiia’s call for an immediate ceasefire and
wish to see a process of self-determination
applied under proper United Nations
supervision.
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Statement by Minister for Foreign Affairs, 11 December 1975

East Timor: Talks
in Jakarta

Australia was pursuing several vigorous
imitiatives to restore peace in East Timor, the
Minister for Foreign Affairs in the caretaker
Government., Mr A, 5. Peacock. announced
on 1l Degember.

Mr Peacock said thar in Jakara on
10 Decamber the Australian Ambassador,

Mr R. AL Woolcott. had called on the
Indonesian Foreign Minister. Mr A, Malik. to
infarm him of the Australian Government's
views on the problem of East Timor.

The Aambassador had told Mr Malik that the
Australian Government was strongly opposed
to the use of foree in Timor and that force
was not the appropriate way to solve the
problems of the territory.

On instructions, Mr Woolcott kad also
raised with Mr Malik the question of
humanitarian assistance to East Timor,
as Mr Peacock had foreshadowed in his
statement of § December. The Indonesian
Foreign Minister was informed that Austraiia
was eager (0 resume humanitarian aid and
that Australia hoped that the lnternational
Red Cross operations would start again as
500N as possibie.

Mr Maiik's response was encouraging and
Mr Peacock said that the Australian
authorities would be following the question
up with Indonesia. The Government's hope
was that Australian aid would continue to be
be provided through the ICRC (lInternational
Committee for the Red Cross). Mr Peacock
said that there was ciearly an urgent need
for aid activities it East Timor 1o resume.

He repeated that the Government would
adopt a generous approach to the problem of
refugees from East Timor, should it
arise. This would accord with the attitude
traditionally adopted by Liberai-National
Country Party Governments,

Mr Peacock also referred to the active
role which the Australian delegation was
playing in the Uaited Nations Fourth
(Decoionisation) Committee, where the

situation in East Timor had been und.:-
review [or the last ten davs.

He recalled in this regard that Austraiw,
along with eight other countries of gur ragiva,
had been co-sponsoring a resolution in the
Fourth Committee last week which the
Governmen: had hoped would be a positive
comimbution in the seurch for a pzazerul
settlement in East Timor. In the event,
the resolution could not be brought (o rhc vale
mainly bezause of protracted discussior
other items and the efforss of 2 aumet.
other Jelegations of countries outside U
region (o press for amendments.

Mr Peacock said that the Australian
Government had much regrefied this
develvpment. The regional text had been
overtaken by events of the weexend. There
were now 1wo new draft resolutions before
the Committee. one of which reflected the
views of stares which were critical of Ir:' nevis
and another draft co-sponsored bv z =0 !
Asian states, which did not seek w0
apportion blame.

Mr Peacock noted. however. thag the obpi*
of both resolutions would be to bring about
a restoration of conditions in East Timor
which would allow the withdrawal of .
Indonesian forces and permit the pracess af
seif-determination to resume. Discussion ol
the two draft resolutions would continte
tomorrow,

Meanwhile, outside the Fourth Com...l1¢¢-
consultations have begun among members ©

the Security Council cogeerning Portugal's
request tor a Security Council meeting to
discuss the Timor issue.

The Austrafian request to appear before
the Security Council had been lodged with the
United Kingdom, which occupies the
Presidency of the Security Council this month.
The Minister said that in its approach w
the Security Council Australia would be
urging on the Council the need 10 move
quickly to bring about United Natons
‘nvolvemnent in the problem of Ezst Timor
15 500N as possible.

While Australia held no fixed views on
what form this involvement might take. the
Government felt that the easiest and quickest
course would be to despatch a represeatative
of the Secretary-General to the territory to
report back on conditions there and to make
recommendations for further action by the
Sezurity Councii, he said.

Mr Peacock added that Australia would
Uso be urging that the Council provide for
in immediate end to hostilities and the
establishment of conditions for a withdrawal
of Indonesian forces and a resumption of the
process of self-determination. with appropriate
United Nations participation.

LY
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Statement by Minister for Foreign Affairs, 12 December 1975

zast Timor: U.N.
resolution

The Minister for Foreign Affairs in the
caretaker Government. Mr A. S. Peacock, said
on 2 December it was hoped that the
passage of a resolution on East Timor in the
Fourth Committee of the United Natioas
General Assembly would help to lead the way
sack to peaceful methods of solving the
Jroblems of that tertitory.

Mr Peacock said that the resolution. if
confirmed by the General Assembly itself,
would open the way for consideration of the
question of Timor in the Security Council,
which had been marking time pending the
outcome of discussion in the Assembly.

Mr Peacock noted that the Fourth
Commiuttee had approved the resolution the
arevious day by a vote of sixty-nine states
rincluding Australia) in favour, eleven states
lincluding Indonesia) against, with thirty-eight
abstentions.

Ausiralia had supported the resolution
because it had 1 number of positive fearures,
which had been absorbed from an earlier
draft resolution that the Australian delegation
had co-sponsored and which retained their
forcz and validity.

Foramost among those positive features
was ant appeai to the parties in East
Timor to join in alks to end the sirife in tha
territory and lead rewards the orderly exersise
of the right of seif-determination by the
Timorese people.

The resolution also called upon Indonesia
to withdraw its armed forces, urged the right
for the people of East Timor freely to
exercise their right to self-determination and
independence. and raquested the Special
Committee of Twentv-four on Decolonisation
to send a fact-finding mission to the territory
as soon as possibie.

Mr Peacock said that he understood the
reasons why Indonesia had opposed the
resofution. To some extent Ausiraiia shared
those misgivings.

*Not least we understand Indonesia’s view
that it is necessary to have peace and order in
the territory to facilitate the expression of the
views of the people of Timor of their own
wishes for the luture. Nevertheless we cannot
agree that the use of force is an appropriate
means of settling the problem of East
Timor." he said.

The spotlight would now turn to the
Security Council. The Council. as the United
Nations body charged with primary
responsibiiity for the maintenance of
international peace and securitv, wou!d have
an important respoasibility to work for a
resumption of the process of peaceful and
agreed decolonisation in East Timor.

For this purpose the active co-operation of all
parties to the dispute. and of all members of
the Council. would be necessary.

Mr Peacock recalled that Australia.
aithough not a member of the Council.
would be seeking the right to take part in the
debate there.

The delegation’s instructions would be to
continue the efforts it had been pressing in the
Fourth Committes to bring about a ceasefire
and a resumption of the process of peaceful
decolonisation—with appropriate United
Nations involvement—Ieading towards the
exercise of the right of setf-determination.
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Annex 16

Statemnent by Minister for Foreign Affairs, 23 December 1975

East Timor: U.N.
decision welcomed

The Minister for Foreign Affairs, Mr A. S.
Peacock, welcomed on 23 December the
action of the United Nations Security Council
in approving, by a unanimous fifteen votes in
favour, a compromise resolution on Eas
Timor.

Mr Peacock said that the Council's move
was 1 step in the right direction—a return to
peaceful processes in the decolonisation of
East Timor.

Its unanimous agreement on the resolution
was particularly welcome, in view of earlier
fears that differences between some member
states of the United Nations might be hard
to resclve,

He identified the main features of the
resolution as:
® 3 call for respect for the territorial

integrity of the territory and the right of

its people to self-determination:

® a cail upon Indonesia to withdraw its
forces;

s a call upon Portugal for co-operation with
the United Nations to enable the people of
the territory to exercise their right to
self-determination: and

B a request 10 the Secretary-General to send
a special representative to the territory to
assess the sitwation and establish contact with
all the parties and all states concerned.

The Minister recalled that it had besn
consistent objective of Austraiian policy .
expressed by him and by the Austraiiar
deiegation in New York. that the Coun.
should ask for the appointment of a spegui
representative,

It was therefore a matter of particular
satisfaction to him that the Couacil had
new dope this. :

It was more than ever important that 2o,
in the direction of a peaceful solution shouly
be pursued energetically, he said.

The next move lay with the
Secretary-General of the United Natio:.  whe
would now be preparing to appoint a spezisl
representative. Mr Peacock said he hoped thar,
it would be possible for this person, once
appointed. 1o leave for East Timor as soon
as possible.

It was also esseatial that, to epablie him w
discharge his responsibilities—which involved
questions of concern to the countries of the
Asian region-—the special representati
should have the co-operation of the po: .2l
parties in East Timor and of the Portuguese
and Indunesian authorities.

Tt was encouraging. he said, that the
representatives of Indonesia and Portugal had
already made statements in the Security
Council giving assurances of co-operation.

If the Timorese political parties foliowed
suit, as he hoped they would. the prospects
for progress would improve,

report. the Secretary-General would be
making recommendations to the Couacil for
further action. This was a most useful
provision. the Minister said, because it meani
that when the Council resumed consideratian
of the Timor problem it would have a
first-hand report on which to base its
discussions.
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Annex 17

Statement by Minister for Foreign Affairs, 29 December 1975

East Timor: Use of
force opposed

The Minister for Foreign Affairs. M7 A S
Peacock. said on 29 December that the
Austratian Governmen: had noted the
broadcasts from Fretilin sources over
the weekend reporting renewed lightiny in
East Timor. These reports appeared i MY
received confirmation in press report: 1
Indoaesia. The Australian Governmezni ..ad
reminded the Indonesian authorities of

\ustralia’s oppesition o the use of force in
gast Timor.

Mr Peacock noted that the reparts of
renewed fighting had come within a few days
of the adoption by the United Nations
Security Council of a resolution which
expressed the Council's concern about the
contlict in East Timor and tn which the
Security Council had agreed to the
ppotmtment of a special representative of
qe Secretary-General to proceed to the
LrTitory to assess the situation there. The
Australian Government had welcomed this
decision by the Securitv Council which had
accorded with proposals that Austraiia itself
had made in the staternent delivered by its
representative to the Council oa 16 November.
The Australian delegation in New York had
worked hard for the adoption of a constructivs
Jecision by the Securiry Council: it had been
:articularly gratifving that the resolution had
seen passed unanmimously by the Council.

Australia was therefore disappointed at the
report that the new authorities in Dili had
requested the Secretary-General to postpone
the planned visit of his representative, The
Australian Government's position i§ clear:
it beiieved that the Secretary-Generaf's
representative shouid leave for East Timor
forthwith and that he shouid be admitted
vithout delay or prevarication.

Mr Peacock added that the Australian
Government was also anxious that the
International Red Cross Teams should be
permitted to return to East Timor to resume
their humanitarian relief programs. The
Australian Government had made several
approaches to the Indonesian authorities in
this regard.

It was imperative that all parties should
:rovide immediately the guarantees necessary
0 enavie the [nternational Red Cross to
resume its operations in East Timor. The
Australian Government was very keen to
resume and step up its own contributions to
the retief effort. and, as before. would
channel its assistance through the International
Red Cross. :

The Minister recalled that, in regard to
Timorese refugees, he had already made clear
-hat the Government would wish to adopt a
Jenerous attitude should a refugee situation
arise. The problems facing possibie refugzes
further underlined the aeed for the
laternational Red Cross Teams to return to

the territory as soon as possiote. It was in this
area that Australia’s diplomatic effort would
continue to be codcentrated,

The Minister conctuded that ailegations that
the Australian Government had turned its
back on the Timor situation were unfounded.
Australia had indeed been more active than
any other country, in the region or outside it,
in trving to bring about a peaceful settlement
in East Timor. This applied to Portugal.
nominally the administering power. Mr
Peacock recalled in this regard that, while
Australia had no formal responsibilities for
East Timor, it had through its successtul werk
in the United Nations. through the
Government's unequivocal calls for the
cessation of hostilities. and through our
proposals for the appointment of a United
Nations special representative for East Timor,
played a positive and constructive role in
trving to resolve the present crisis. Australia
had also heen very positive in the
humanitarian area where Australia’s official
contributions for relief have far exceeded
eoniributions forthcoming so far from any
other source.

Finally. the Government was endeavouring
to press [ndonesian suthorities. and through
them Apodeti and UDT, to allow the
recommencament of all relie{ eflorts
beginning with the immediate resumption of
the programs administered by the [aternational
Red Cross.
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Statement by Minister f, i
or Foreign Affairs, 4 March
statement to Parlia.me;t on foreign 1poh'cy A?Zr?cgjm'act from

Turning 10 East Timor. the sitwaton n Timor
has been a mauer of deep concern o the
Government. We have been acuve :n trving to
secure a peacefyl settlement. b 1s a mauer for
regret that evenis have not moved more guickly
towards that end. The Government came to
office some ume after evenis had come to a head
in Timor. Despue this, and despite the previous
Government's inacucn. we have taken a number
of iutauves and put ourselves very firmly on
record in terms of what we believe shouid hap-
pen in Timor. We have made 1t clear that we can-
not condone the Indonesian resorn o force and
we have carefully avoided favounng any of the
partes in Timor or endorsing their ciaims.

In shon. the Governmen: belicves that there
should be a cessauon of hosuliues. thus putung
an end to the bloodshed: 2 resumpuen of ier-
nauenal humamnanan ad, preferably through
the return 1o East Timor of the Intermauonai
Comminee of the Red Cross Socety; a with-
drawal of Indonesian lorces: and a genwine act
of sell determunauon. | underlined the impor-
1ance which the Government attaches 10 all these
points during my 1aiks with Mr Malik 1n Jakanu
oo 19 and 20 Januarv. Furthermors, 1n ine with
thuis policy. the Governmenm has supported

resolutions adopted during December by the
Unsted Nauons General Assembly and the Se-
curity Counal. We have swrongly supporned
sending a Unuted Nadons special representauve
10 East Timor, We welcomed his visit 1o Darwin.
We deeply regretted that his stay in Darwin did
not lead 10 tus being able 1o visit Freulin heid
ateas in Timor. The Gavernment did what it
could to assist. including the provision of Aus-
tralian Tefecommunicauons Commission facili-
ues to supplement the radio facilities of the Por-
tuguese corvettes. It is o be noted that Mr
Winspeare was able 10 have discussions with
Freulin representatuives in Darwin. The
Secretarv-General of the United Nauons has
told us that the mission can be reactivated in the
event that Fredlin finds itself able to make secure
arrangemens for a further visit to Timor.

The Government now looks forward to the
resumed Secunity Council debate in which we
shall again be seeking to partcipate. The
Government is aware that there is a feeling in
some quarters in Australia that we should take
our opposition 10 Indopesian acuon in Timor 10
the length of a breach of the relaionship which
has developed between the 2 countries. In reply i
sav that the Government will contnue o put its
views on Timor most firmly to the Indonesian
Government. The Government beiieves that the
relations between the 2 countries are such as t0
allow a frank airing of views and the existence of
quite serious differences, byt we have no inten-
tion of allowing a breakdown in relations. This
would not help the Timorese. and it would not
help Ausiraiia. Indeed. | shouid say that 1 regret
that Timor has become a mater aimost of
ideologica! dispute. generaung some unreason-
able demands and some uarealisuc proposals
rather than. as it should be. 2 maner demanding
a constructive and humanitarian approach di-
rected towards the problem of Timores

suffering. '
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Annex 19

Answer to Question in Parliament by Minister for Foreign Affairs, 1 June 1976

Questions Withour Notice | June 1976 REPRESENTATIVES 2701

EAST TIMOR: SELF DETERMINATION

Dr J. F. CAIRNS—] ask the Minister for
Foreign Affairs: Does the Australian Govern-
ment intend to protest o Indonesia and to the
Urnuted Nauons at the obvious and pianned faii-
ure of the Government of [ndonesiz to be
assoclated with any act of s¢if determinauon for
the people of East Timor, and against what in

fact s the biatant demai of this nght o the
peopie of East Timor!

Mr PEACOCK-The Guvernment’s ravord 13
wetl known. Since this Government was elected
—again in marked conurast o our predeces-
sors—we have been protesung. and not merely
protesung verbally but making representauons
both to the [ndonesian Government and eariier
10 Portuguese authoriues. We have aiso long
hetd and have constantly stated. both here and in
the United Natons since we came into office. our
policy on Timor reiating tw self determination.
the withdrawal of forces and the resumpuon of
humaaitanan aid. We have also said. and again
in the United Nations. that observadoa of the
process of self determination in East Timor
should best be carried out by the United Nauous.
In the event, regrertably oo tndicauon was forth-
coming from the United Nations that it would be
invoived in yesterdav's meetng in East Tumor.
We accordingly decided chat it would be appro-

riate for us got to atiend. Some form of United
Nations partcipadon and observation. I believe,
is essential and we would welcome this develop-
ment, in accordance with the line we have taken
since being elected 0 Government. In pargeular,
we are hopeful that the United Natons specai
representative will soon be able to visit East
Timor, a'iu'.n in accordance with his mandate, 1o
reassess the situation in the wrritory. We hope he
will be able to undernake this assessment aot only
in the light of the outcome of yesterdav's meet-
ing in Dili but also with a view to assessing ail
shades of opinion in the territory. But without
that Uniwed Natons pargcipauon. this Govern-
ment did not believe it could lend its presence to
what took place as a further act in thus tragic
affair.
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Annex 20

Statement by Minister for Foreign Affairs, 20 July 1976

THE HON. ANDREW PEACOCK M.P.

20 July 1976

EAST TIMOR

- The Minister for Foreign Affairs, Mr Andrew
Peacock, said today that the Government had long held the
view that the process of decclonisation in East Timor
should be based on a proper act of self-~determination,

preferably carried ocut with the observation and participation
of the United Nations.

"In the case of the consultative acts carried out
in East Timor on 31 May and 24 June there must still be
uncertainty about how extensive and representative the
exercise of self-determination has been," he said.

Mr Peacock recalled that Indonesia had invited
the United Nations to send its representative to East Timor,
and had renewed the invitation on several occasions. 1In
doing so, Indonesia and the PGET gave assurances of freedom
of movement in all thirteen districts of the territory.

"We ourselves made repeated representations to
the United Nations seeking a return visit by Mr Winspeare-
Guicciaxdi,” he said. "We encouraged other governments to
make similar representations.," '

"We informed the Secretary-General that if FRETILIN
were able to name an accessible venue in East Timor for a
meeting with Mr Winspeare-Guicciardi and if all parties had
given satisfactory assurances of safety, Australia would
have been prepared to consider a request from the United
Nations for help with transport.®

The Minister said that the Government regretted,
in all these circumstances, that further efforts were not
made by the United Nations to play a more decisive rcle.

"The present situation is that Indonesia has
moved, without United Nations.involvement, to integrate East
Timor as its twenty-seventh province," he said. "But in
the circumstances Australia cannct regard the broad
requirements for a satisfactory process of deccleonisation
as having been met."

= .c-
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Annex 21

Statement by Minister for Foreign Affairs, 20 January 1978 A69

20 January 1978 — The Minister for Foreign Affaurs,
the Hoo. Andrew Peacock. announced today that the
Government has decided 10 accept East Timor as pat
of lndonesia. Mr Peacock said that. like most Aus-
traiians, the Government deeply regretted that events
in East Timor since August 1975 had caused so much
human suffenng. He said:

The humamntanan issues arisiag from the conflict had
been and remained 1 major concern of the Government.
The need 0 direct emergency assstance @ the people of
East Timor ted the Government in 1976 to direct funds
through the Indonesian Red Cross far relief work in East
Timor. Thus foliowed the breakdown of negotiatons for
access 10 the termtory by the inemauonal Commirttee of
the Red Cross. The Governmeat has also discussed ar-
rangementss with the Indonesian Government for the
reurnon with therr families of Timorese refugees in
Austraiia.

Mr Peacock said that in poliucal terms the events
which culmunated in the Indonesian Government's
decusion in late 1975 to intervene in East Timor had
created 2 most difficult and compiex problem. He

noted that the situation by then bad already
developed over 3 period. In referring to the facts as
they faced the Government when it came to power in
December 1975, Mr Peacock recalled the confused
golin‘.ca.l siruation in Portugal in 1974 and that the
ortuguese Government bad commutted itsell to
decoilonisazion in East Timor. The policy had never
been effectively sdminisiered and the resources
required had a1 all imes been beyond the Ponuguese
Government's means and resolve. The monsequences
of the failure of this policy in East Timor bad been
tragic The attem cup by the UDT, the sub-
uent armed takeover by Fretilin and the ensuing
ilitary and politicai confusion had led directly 1o the
Indonesian decision w interveas. The Miniser said:
That decision and the events that followed contnue 10 at-
trac aiticiam both bere and overseas. Those issues are
'::Idel_:d very real and bave pever been suscepable to ready
ution.

The Australian Government had depiored these
developments, above all the use of force by

Indonesia. Mr Peacock said:
mcomnmtmmmmﬁdyitsoppodﬁonw
the indonesian interventon and made this known to

the Indonesian Government Since November 1975 the
Government has made every effon w seek a ful sol-
utiop of the problem. ln this it has espo neither the
ambitions of any particular East Timorese political move-
ment nor the position of the Indomesias Government
Movement for tnernational intervention whether by the
United Nadoss or other countries has never gained the
required suppon. Since November 1975 the Indonesian
Government has connnued 1 extend i adminisrative
control over the temitory of East Timor. This cootrol is
effectve and covers al! major administative ceatres of the
Lerritory.
In conclusion Mr Peacock noted that the future
%-ogrw of family reugion apd the rehabilitation of
imor were imponan! ingredients in 2 pracucal con-
tribution to the peace of the ares. He emphasised that
in order 10 pursue these objectves Austraiia will peed
to conudnue to deal direcuy with the [ndonpesian
Government as the authoriry in effecuve control. He
said:
This is a realiry with which we must come to terms. Ac-
cordingly, the Governmeat bas decided that although it
remaios cridcal of the means by which imntegration was
brought about it would be unrealistic to conunue o refuse
10 recognise de facto that East Timor is part of Indonesia.
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Cable from Australian Embassy, Lisbon, 24 January 1978 reporting
conversation with Sr Villas-Boas

0.LB 1945 1630 24,1,78 CLA

T0,
PP CANBERRA/2482

RP.
RR JAKARTA/548

FM, LISBON / FILE 202/1 REF 0.CH6&25361

CONFIDEWNTTIAL
EAST TIMOR

VILLAS-BOAS, DIRECTOR GENERAL IN FOREIGN MINISTRY,
CALLED ME IN TODAY TO DISCUSS MINISTER 'S STATEMENT,

2. HE BEGAN BY REFERRING TO REPORTS IN LISBON PRESS AT WEEKEND
THAT OUR MINISTER HAD ANNOUNCED DE FACTO RECOGNITION OF
INDONESIA 'S INCORPORATION OF EAST TIMOR. HE SAID THAT HIS
GOVERNMENT WAS ‘SURPRISED ' AT THESE REPORTS AND ASKED FOR
CLARIFICATION. I SAID THAT THE MINISTER HAD ISSUED A

STATEMENT ON 20 JANUARY AND, SINCE THIS WAS PUBLICLY AVAILABLE,
I ASSUMED THAT HIS EMBASSY IN AUSTRALIA WOULD HAVE TRANSMITTED
THE TEXT. VILLAS-BOAS SAID THAT HIS EMBASSY HAD FORWARDED

WHAT APPEARED TO BE EXCERPTS FROM A STATEMENT. I OFFERED

HIM A COPY OF THE FULL TEXT WHICH HE READ.

3. VILLAS-BOAS SAID THAT HIS GOVERNMENT 'S SURPRISE AT THE
STATEMENT AROSE FROM THE FACT THAT PORTUGAL WAS THE ADMINISTERING
POWER AND THE U,N, RECOGNISED THIS STATUS, HE ADDED THAT THE
AUSTRALIAN STATEMENT APPEARED TO IGNORE THIS POSITION.

(AT NO POINT DID HE ALLUDE TO THE REFERENCES TO PORTUGAL'S

ROLE IN THE MINISTER 'S STATEMENT), HE SAID THAT HE MAD BEEN
INSTRUCTED TO REGISTER HIS GOVERNMENT 'S °'SURPRISE " AND ASKED
Tgﬁ;OIT BE CONVEYED TO THE AUSTRALIAN GOVERNMENT, I UNDERTOOK

H THIS.

4, I SAID THAT I HAD NOT RECEIVED ANY SPECIFIC INSTRUCTIOQNS
FROM MY GOVERNMENT BUT WOUD LIKE TO MAKE TWO PERSONAL
OBSERVATIONS. FIRSTLY THE AUSTRALIAN GOVERNMENT HAD
CONSISTENTLY DEPLORED THE USE OF FORCE IN THE SITUATION.
SECONDLY THE GOVERNMENT AND PEOPLE HAD BEEN DEEPLY CONCERNED
WITH HUMANITARIAN ISSUES AND THE ONLY PRACTICAL WAY IN WHICH
SUFFERING COULD BE RELIEVED WAS BY DEALING WITH THE AUTHORITY
WHICH HAD EFFECTIVE CONTROL. VILLAS-BOAS INTERPOSED AT THIS
STAGE WITH THE INFORMAL COMMENT THAT HE PERSONALLY WAS AWARE OF
THE IMPORTANCE WHICH WE PLACED ON RELATIONS WITH INDONESIA,

I TOOK THIS OPPORTUNITY TO DRAW ON THE MINISTER'S STATEMENT OF
12 OCTOBER (YOUR 0.CH625361) AND EARLIER REFERENCES TO THE SHARED
NEED FOR PEACE AND STABILITY IN THE REGION.
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5. VILLAS~-BOAS STILL SPEAKING PERSONALLY CONCEDED THAT
PORTUGAL DID NOT HAVE THE RESQURCES TO RESTORE ITS SOVEREIGNTY
IN TIMOR AND THAT THE U.N, WAS UNLIKELY TO TAKE ANY EFFECTIVE
ACTION. HOWEVER , HIS GOVERNMENT FELT STRONGLY THAT THE
INDONESTIAN VOTING °‘EXERCISE * WAS COMPLETELY INADEQUATE AND
THAT THE TIMORESE SHOULD BE GIVEN A PROPER OPPORTUNITY TO
EXERCISE THEIRRIGHT TO SELF DETERMINATION,

6. IN CONVEYING HIS GOVERNMENT 'S 'SURPRISE' I HAD THE IMPRESSION
THAT VILLAS-BOAS WAS CONDUCTING A RITUAL PERFORMANCE, I bouBT

IF THERE IS ANY NEED TO RESPOND AT THIS STAGE, AND SUBJECT

TO YOUR VIEWS, WOULD NOT PROPOSE ANY FURTHER ACTICN UNLESS

THE PORTUGUESE FOLLOW THE MATTER UP.
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Cable from Australian Embassy, Lisbon, 20 December 1978 reporting
conversation with Sr Villas-Boas

———

0.L32757 vsvl/--f

TOR Q648 21.12.78 ' -
0.L32757 1945 20,12.78 CLA :

o -
PP CANBERRA/3090D T
RP, §:j
RR JAKARTA/5959 NEW YQRK UN/345 =z

FM. LISBON / FILE 202/1 REF 0.LB2752 ' -

CONF I DENT I AL
TIMOR -~ FORMAL RECOGNITION OF INCORPORATION

VILLAS-BOAS , DIRECTOR GENERAL OF PQLITICAL AFFAIRS IN THE’
FOREIGN MINISTRY  CALLED ME IN 20 DECEMBER TO DISCUSS MINISTER'’S

REPORTED STATEMENT ON FORMAL RECOGNITION OF EAST TIMOR |NCORPORATION
IN INDONESiA,

2. VILLAS-BOAS SAID THAT HE HAD BEEN INSTRUCTED TO EXPRESS HIS
GOVERNMENT'S SURPRISE THAT |7 HAD NOT BEEN ADVISED IN ADVANCE ABOUT
THE APPARENT DE JURE RECOGNITION BY AUSTRALIA OF INDONESLA’S |NCOR-
PORATION OF EAST TIMOR, HE SAID THAT QUR TWO COUNTRIES WERE IN

FRIENDLY RELATIONS AND THAT SUCH ADVANGE INFORMATION MiGHT HAVE BEEN
EXPECTED.

3., | RESPONDED THAT, WHEN AUSTRALIA HAD ANNOUNCED ITS DE FACTO
PECOGNITION LAST JANUARY, IT HAD NOT AT THAT TIME FOREWARNED THE
PORTUGUESE GOVERNMENT, 1 ADDED THAT THE MINISTER, AT HIS PRESS
CONFERENCE ON 15 DECEMBER, HAD INDICATED THAT AUSTRALIA waS PREPARED
TO ENTER INTO NEGOT!ATIONS WiTH INDONESIA TO DEFINE THE SEABED
BOUNDARY IN THOSE AREAS WHICH REMAINED UNDEFINED, THE MINISTER HAD
INDICATED THAT THE QUESTION OF FORMAL RECOGNITION OF INDONESIAN
INCORPORATION OF EAST TIMOR HAD NOT BEEN SPECIFICALLY DiSCUSSED W!TH
THE INDONESIAN FOREIGN MINISTER. | ADDED THAT AUSTRALIA HAD NOT YET
ACCORDED DE JURE RECOGNITION TO INDONESIAN INCORPORATION BUT 1T
WOULD FOLLOW FROM THE COMMENCEMENT OF NEGOTIATIONS WITH INDONESIA ON
THE SEABED BOUNDARY ADJACENT TO EAST TIMOR THAT AUSTRALIA WAS PRE-
PARED TO GIVE DE JURE RECOGNITION TO THE INCORPORATION,

4, 1 STRESSED TO VILLAS=-BOAS THE MINISTER'S COMMENT THAT CUR
EXPRESSED WILLINGNESS TO ENTER tNTO NEGOT!ATIONS ON THE SEABED BOUN-
DARY DIiD NOT ALTER iN ANY WAY THE OPPQSITION WHICH THE GOVERNMENT
HAS CONSISTENTLY EXPRESSED ABOUT THE MANNER OF INDOWESIA'S INCCR-
PORATION OF EAST TIMOR,

eee/2
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5.  VILLAS-BOAS ASSERTED WITH SOME WARMTH THAT PORTUGAL REMAINED -~
THE ''FORMAL ADMINISTRATING POWER’’ IN EAST TIMCR, HE ADDED THAT, -
FOR REASONS WHICH WERE WELL UNDERSTOOD, PORTUGAL COULD NOT ACHIZVE A |
SOLUTION TO THE PRESENT SITUATION N EAST TIMOR AND HAD TURNED THE T
PROBLEM OVER TO THE U.N. HE ADDED THAT PORTUGAL COULD NOT A3DICATE -~
ITS RESPONSIBILITY FOR ITS TERRITORY. HE QUOTED TO ME ARTICLE 307 .
OF THE PORTUGUESE CONSTITUTION WHICH STATED THAT *'PORTUGAL SHALL ~
REMAIN BOUND ... TO PROMOTE AND SAFEGUARD THE RIGHT TO INDEPENDENCE

OF EAST TIMOR’'. HE SAID THAT THE PORTUGUESE GOVERNMENT WOULD
"*PATIENTLY AND CONFIDENTLY’’ PURSUE A COURSE DESIGNEC TO ACHIEVE

THIS OBJECTIVE.

6, VILLAS-BOAS WENT ON TO SAY THAT PORTUGAL DID NOT HAVZ A CLOSED
MIND ABOUT DISCUSSING THE MATTER wiTH INDONESIA, HE REITERATED WHAT
HE HAD MENTIONED IN AN EARLIER DISCUSS!ION (OUR TELEGRAM 0.LB2604 COF
26 OCTOBER 1978) THAT DURING THE GENERAL ASSEMBLY IN SEPTEMBER THE
INDONES| AN DELEGATION HAD TAKEN THE INITIATIVE IN SEEKING A MEETING
BETWEEN DR MOCHTAR AND HIS FOREIGN MINISTER GAGO, UNFORTUNATELY THE
PROGRAMS OF THE TWO FOREIGN MINISTERS WERE SUCH THAT IT WAS NOT
POSSIBLE TO ARRANGE A MEETING. VILLAS-BOAS ADDED THAT, IF A MEETING
WERE ARRANGED, THE DISCUSSIONS WOULD, IN THE FIRST INS%ANCE, BE
INFORMAL AND EXPLORATORY., | TRIED TO DRAW HIM QUT ON WHAT THE
PORTUGUESE WOULD SEEK TO ACHIEVE AT SUCH DISCUSSIONS BUT HE wQULD
NOT GO BEYOND SAYING THAT THE PEOPLE OF EAST TIMOR MUST BE GIVEN AN
OPPORTUNITY TO FREELY CHOOSE THE(R FUTURE DESTINY.

7. | HAD THE IMPRESSION FROM THiS DISCUSSION AND FROM PREVIQUS

TALKS WITH VILLAS-BOAS THAT THE PORTUGUESE GOVERNMENT wILL NOT

READILY RELINQUISH ITS CLAIM TO EAST TIMOR UNTIL THEY ARE SATISFIED
THAT THE ASPIRATIONS OF THE EAST TIMORESE HAVE BEEN FREELY

EXPRESSED., AS LQNG AS FRETILIN CONTINUES TO BE ACTIVE IN TRE FORMER /|
PORTUGUESE COLONIES, 1 THINK 1T LIKELY THAT ATTEMPTS w!LL BE MADE tg//xf
CONTINUE TO KEEP THE TIMOR (TEM BEFORE THE U.N. ) Kol
8. VILLAS-BOAS SA1D THAT KIS GOVERNMENT WAS ALSO CONCERNED ABOUT

THE PLIGHT OF EAST TIMOR REFUGEES, HE NOTED THAT THIS QUESTION WAS
COMPLETELY SEPARATE FROM THE POLITICAL I1SSUE QF EAST TIMOR AND HI!S
GOVERNMENT WAS PLANNING TO LOOK INTO IT IN THE NEAR FUTURE,

VILLAS-BOAS' COMMENTS ON THIS ARE IN FOLLOWING CABLE.

»os SELLARS
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Annex 24 A74

' ' i iplomatic
Note Verbale by Department of Foreign Affairs of Indonesia on Dip
and Consular Accregitat.ion. and list of Multilateral and Double Taxation Agreements
entered into by Indonesia since 1976

ODEPARTMENT OF FOREIGN AFFAIRS
REPUBLIC QF INDONESIA

NOTE VERBALE
Number: 217/92/29

The Department of Foreign Affairs of the Republic of
Indonesia presents its compliments to whom it may concerned and
has the honour to confirm that no state which is accredited to
Indonesia has qualified the terms of either its diplomatic or
consular accreditation, in any way, particularly in respect of
East Timor and the fact of East Timor's integration into the
state of the Republic of Indonesia.

The Department of Foreign Affairs of the Republic of
Indonesia avails itself of this opportunity to renmew to thosse
concerned the assurances of its highest consideration,

Jakarta, ¥ May 1992

e

—



D

DEPARTEMEN LUAR NEGER!

L

i1

)
D]
")

L1
1)
L)
L4
L
"
t
L
=
ay
1
S
[
RY)
A
1 5]
-
L)
(]
[\
]
»

A7S

CSN (647

REPUBLIK INDQNESIA

Jararta, Lo {1 1892
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o 137/ 52/ 77

Dear Ms, Pead,

With refsrsnce to your letter dated 3 March 1932 regarding
your regusast for information in ordar preparation of ycur defence
to tha action initiated by Portugal against Austraiia im the
Internaticnal Court of Justice concerning the Timor Gap Treaty,
please Tind enclosed the following materials:

a. A list of Multilataral Treaties which Indonesia has adhered
into since 1$78, and

b. A 1ists of Bilataral Double Taxatiocn Agreement antared into by
Indonesia since 1976.

Furthermore, I am also plaased to inform you that, there is
no single country so far that has qualifiad its diplomatic cor
consular accreditation to axclude East Timor,

I hope this information wiil be of some assistanca to you.

Ms; J. Pead
A/g Ministar, -
Augtralian Embassy,

FJA 7875/ 7
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'32 21:29  FRGM RUSTEME JAKARTS TO 231 s A76
List of multilateral Treaties  CS/l [ 4)7
Indonesia has adhered to since 1976
F34 7275
Page .
Gata } Convention Status
U S . i
!
83 seplemiper L1374 g'single Convanticn =n Narcetic Grugs, 1%61 | Ratificatiocs
} Piotoocl Amend ing the 3irgle Zonventlion on E Signatiie,
: Nargotic Orugs. 1761 i 23 HMarch 1%7Z
23 wovember 1976  Amendasiits te article i9, 16, 17, 18, 20, I3, : ACCERTANCE
i 31 ang 32 of the Convantlion on the Irterna- i
| tional Maritise Organizaticn, 1577. :
o4 may 1977 i Anendaemts to articles J4 40d 55 of the Consti-i Acceptarce
{ tution of the wWorld We=alin Giganization, 1973. :
18 Fabruary 1877 { Agreemenu sstaplisning the Intermational Fund [ Jignature
i i agricultural, 1574. i
i i
11 January 1977 | Conventlon on & Code of Cainduct for Liner { Ratification
| Comferencss. :
20 Zeptember 1577 % intarnational 3ugsr Agireement, 1973. i RCCaptance
: ; Resolution No. 7|
; 18 June 1775
ST Decemer 1577 E;t;nszon of the Internaticonal Sugar hqreement,i Accaptancs
X ]
28 Cacamdei iP77 1 International Sugar Agrament, 1%77. i Signature
24 Ray 1978 Anendrents to articles 24 and 23 of tim conati-% ACcaDiancs
tution of the World Haealth Organization, 1776.
31 August 1%735 ° Agreenent Establishing the Intarnational Tea | Ratificaticn
Fromoticon Asscociation, 1%77. }
11 January 1978 Agreamartt Establishing the 3cuth £ast asia Tin { Ratification
Resadrch and Developdent Cantre, 1977. :
28 September 1379 Censtitution of the United Nations industrial | 3ignature
Devalcosent Organization, 1979. i
17 March 1983 Intarnational Natural Rubber Agrasmemt, 1979. | Signaturs
24 February 1981 | Comson Fund for Commeditiss, 1930. | 3ignature
i
04 Jume 1332 Vienna Convention on Diplomatie Relaticns, 158i| Acceasion
Opticnal Protocol to ths Vienna Convertion on |
uibauﬂitlc Relaticns concerning Acquisition of !
! Natiorallity, 1761. i
Y 4 '!
} vienna Convention on Consuidr Relations., 1763
] i
! pticnal Pretiecel to the vienma Copventicn on |
: Consiulair ~elations conceln¢nq acguisition of !
; Natiornality, 13437. ]
| Convermtion on 3pecial hissions, 1969. i
G7 Cotobar 1981 | Convention on the Recognition and Emforcsment | Accassicn
i of Foreign Arbitral Awards. !
C3 Saptemter 1?32.} ?gtensxoﬂ of the International Coffas ﬁgraanent} Acceptancs
‘ 76. i l'
33 August 1982 } international Conventicn for the Sunﬂresiim uf: Ratification
< | Counter Feiting Currency, 172%. : .
2% Juiy 1%837 § Anencmant to the Title and Sustantive Provi- ? Accaptanca
i sions ¢f the Convention o the International |
{ HMaritine Crganization, i%77. ;
i :
2% Juiy 1783 i Amandment to the Conventicn on the [nterna-

[

tional Maritias Qrganization relating to ths

camidd an s

i Roceptance
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RER 13 "3 Z1:23 FRAM AUSTEMS JAKARTA 70 2a: A77
o 1oy e
:—J:c}'?a? [ Pas o7
iNo. ! ___pate P Convention Stat—;;--—
: i - T ' ' e ———
i - : - o8 - i Ea I
E 2i.: 2% July 1983 { Amencinl LW Article 17, 18, 20 dnd 51 of the | Accsgtances
; i ioTonvention oni the International Ciganmization,
: : i 1777. )
! H ;
22.} il TepTember 17857 | Statutes of the intsrnaticnal Camire for 1 3igrature
i i 3enetic Inginering anc dictachnoiogy, 4533, :
i T {
T 30 June 1983 é International Cotfas Agreemsnt, 1583. } Jignetura
24.) ¢7 January 1533 f Asisn and Pacific fevelcoment Certre, 1582, f Sigrature
25.} 13 Septamser 1984 } Convention ofi the €31ablishing of all Foras of i Ratifivation
: i Discriniration against Womeil, 1973%. [ 3igrature.
! { i 2% July 1788
! [ :
28.0 3. August 1584 P rtarnaticial Agreement on Juis and Juts ! Accession
‘ 1 Froducts, 138%. ;
27.; i3 June 1734 3 international Trowical Tiaber agreemant, 1733, } Ratification
! i
23.@ 31 Cecemper 1984 | International Sugar Agisement, 1784 L Signatuie
2?.§ 23 Cctober 1783 ; Convartion agalnat Torturs and other Crual. i 3igmatuie
' - Iggrman or Degrading Treatmest or Punishment,
l - -
37.} 29 April 1985 Constitution of the Asia-Faciftic Telecomauniiy E fecession
31.5 16 May 1586 international Convention agaimst Apartheid in | Sigrature
; 3ports, 1985. ,:
32.! 53 Febiuary 1984 | gggged Nations Convention on the Law of the 3aai Ratificatica
4 &~
33.. 26 January 1987 ynited Nations Convention on Corditions for 3ignatirs
Reglstration of 3hips, 198s.
34.] 06 Juiy 1738 j Amendmerts to articles 24 end 35 of the Receptance
Comstitution of ithe World Hadlth Crganization, !
i37s.
35.: 21 July 1788 | Hortreal Protocol ot Jubstarces thet Jenlats Sigraturs
tha Gzone idyer, 1937,
36.7 i OCtober 138% Custows Sonvention an Containers, 1372. | Acsession
37.1  1i Octcoer 198% i Custons Convention it the Intaingticonal E accession
i Transport of Goods Under Cover of TIR Cormer
i (.;R Convantion), 15753. ;
38. 27 ¥arch 198% ! Unitad Nations Convention againts Illicit } Sigrazurs
i ) Traffic in Narcotic Orugs and Psychctropic
i ! 3ubstances, 1988.
1 H .
39.; 27 Jepteabdr 19689 | Txtansion with Modifications of the i fcceptance
j international Cotfee Agreement, 1733, Resolutiom No. 3.7
45, 26 January 1930 } Convention on the Rights of Children, ;95? Jigrature
41.{ o7 January 1532 | Convention on the Prohiu1t1on of the Rati?ication
; Davelopment, Production and Stoexpiling of Sigratiie,
i i aacteriu‘ogzcal \eio;chcalé ang Toxin Weapons : 25 June 1772,
i i and on their Gesitruction, i [
I — i i
Note : No state parties have lodged objactions against Indoresia’s adherence to the abova

santioned tiaaties.
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ecnent betweel the -,_ﬁm...._'m_:. of th2 epulrlic ol Irulonesia and
Gover meent of ihe :mﬁ&?a of nusklrla for fvoidance of bouble 1axd
1he prevention of Fiscal Evasion with rasprect o 1ares ON ook @
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palyruw pruscels Hovembel 13, 1973 ~pgreencnt petwaen Lhe Re Wi 1iC of Indonesia and the Kinguok of Be:
_ For Lhe Avoidence of touble Taration and tha Preventio! of Fiw ]

| * .
with respest Lo Tones ol Tpe . te2 aond o Capeital .

mo:ﬁ:!w.:.. .

yetnzen the Goved nrent of jradovesia and the _

. Gulgaria agfia 3oy R s.\:p_.,.‘.‘...s.m_.u-.p 1
i , ihe Repuslic of Bulgaria for the fvoidence of Double Taxation O
the Pravention of Fiscal Evasion with

respect to Jjaxes on jcone” -

i, nm_.n..o_u ~ V Jakarta Jamary 16, 1777 "convention petwaen the Government of the Republic of indonesia a
. governent of canada for fvoidance of ce:vwm Taxation and the Pie
@s On 1NCORe -

‘ A of Fiscal Evasion Cith respect to 1ax

5. Donmar K Jakarta noceser 28, 1982 “convention betwoen Lw governsent of ihe repiirlic of Tkonesia &
Gover st of the kingcke of permavk fof the Avoidawce of Dovble
and tlw prevention of Fiscal Evasicn with respect to Takes on 1IN
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conventivn betueeh the Governsent of the Republic of Indonesia d
Government. of ihe Trench I wblic for e avoidance of pakle 14
the _u..a..‘.m.._ewo: of Fiscal fvasion with vesract 1o laxes o Treccei

caplital .

' f Frare.e Jakarta eptesbar 14, 1979

f 1ndonesia arxl the prepublic of

Finland jakarta oclotey 35, 1987 “pgresment tatween Lhe :mﬂ:c:w G 1
: tor Lhe Avoidance of Double Taxation and the prevention Fiscal §

|
# with respect Lo Taxes on Incose .
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Gormany (50R) 1 Jakarta varch 16, 1.587 “ngreerent between the Goveromaent of the Indonesid and the Goyer
Geraan =m§.n_.m$o Republ ic for ihe avoidance of Double Tanalaidit

Jaxes o) Incose - E:I_wom&e:.:.omvw. QOR-GFR, 31.0

ROM AUSTEMS JAKART

respect 1o
33 and U

7. aoreany (BN o, Oclobey 30, 1970 *pgreenant batween the Republic of [ndonesia of 1nsones
republic of Germany tor Avoidance of bouble Taxation witly reser

; Tanes on Income and Capital .
|
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Gieat Britaio jakarta Harch 13, £974 ~pgrecwent betwesn the Goverrment of the Republic of indonesia -
Goverment of the tnited Kingdos of Great Britian ad Horihern

avoidarxe of botsle Jaxation and the prevention of Fiscal Evat
r Respect 1o Tajies on income and Capital.~

e
—
L=

esmegerdram eI

13 32 21

APR



TG 23!

T

1L
L

[44]
)
[
1G]

‘L

>

-
o

[
in

(r

<1

n .

o Rl P At M e e &

L R i

s 2 ['\ EI o th d b i ..:-::.‘:.':"
| ?iis T n r s
\) Ilunum y '

17.

b

20,

. ~—- I~
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Japan
Rorea

Halaysia

Hetherlamis
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Savkiy firabiia
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........

Jal\al La Oc.l.c-lym R 1589

Jakarta august 7, 17987

Jakarta Februavy 18, 1590

Tokye Warch 3, 1982

Jakarta Novesber 10, 1988

xualal Eunpgrl Seplenber

£,

Kuala Luspur July 22, 1991}’
(resives Agreement of 1973

Wellivgton Karch 25, 1987
' Jakarta July 19, 198¢
1390

I5lamabiar] Oclob=y 7,

tanila Jure tB, 1991

" ——

Riyad Narch 9, 199)
(Gla - Sawdi Airlines)

Singapore Hay 38, 1930

nqreem:nt hel.neen 1.I1é: Govenment of Lha ﬂc-rouh]n, of lndones:a and the
Hurgarian Feople's Reputlic for the Avoidance of Double Taxation ard the Plevcntm

Evasion with Raspect to Taxes oh Income,’

"ngneement bytween Lhe Republic of Tnionesia and the Republic of lidia for rvosdanc
Taxation and the Prevennon of Fiscal Evasion with Respecl to Taxes on lincome.

Agneenem betweon the Gowl neent of the Republic of Immlonasia and -the Government o
Republic for Llw Avoidance of Dcuble Taxation with Respect to Taxes on Incomse amd

Prevention of Fiscal Evasion.”

“hgreemont betwsen the Republic of Indonesia and Japan for the Avoidance of Duuble
and the Preventicn of fiscal Fvasion with Respect to Taxes Income.’

"Agreement between the Republic of Indonosia and the Republic of Korea for the Avoid
Ocuble Taxation and the Preventioh of Fiscal Evasion with Respect to Yaxes on Jnco

blic of Indonesia and the Government o

"Agrecpent belwean the Governwenl of the
Prevenlion of Fiscal Evasion with Res

for the Avoidanr.ﬁ of Oouble taxation and t
Taxes on Income.’

‘Protocol fmending the hqreemnt hetween the Republic of Indonesia amdl the Kingcor
Hetherlands for the Avoidance of Duuble Taxation and the Preventioh of Fiscal Evas
Respect Lo Taxes on Income amwd on Capital with Protocol, signed at Jakarta on % Ma

"Agreepent Detween the Goverument of the Republic of JTwdkaesia and the Government. ¢
Zaeland for the Avoldance of the Double Taxation aixl the Preventicn of Fiscal Cvaes

Respect Lo Taxes on Income.

"Convention between the Republic of Tndonasia and the Kingdoa of Horway for the: Ave

gg(lbl‘_el Taxalicn and the Prevention of Fiscal Evasion wilh Respect to laxes on Inwg
LA

“fgreement belw2en the Governsent of the Repubidic of Indonesia and Ue Governecatl o
islamic Republic of Fakistan for the Avoidance of Double Taxation and the Po events

Fiscal Evasion with Respecl to Taxes oh Income.’

"ogreement between the Govermnent of the Republic of Indomesia and the Gevernment o

Phillippires for thm fivoidance of Double laxation and the Prevention of Fiscal Eva

Respect 1o Taxes ont Income.’

"Aygreement betwzan the Republic of ludimesia and the Xinxion of Saudi Arabia for Re
Exemgt:o? of Taxes and Custons Duties on the activities of air Tramporl Enterpris
wo Countiies.

“Ayreemert between U Repubilic of Indonesia ard the Republic of 3Fingapore Toe fMwesi
Duible Taxation and the Prevention of Fiscal Fvasion unh Respect to Tawxes of Inca
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Barn fingust 2%, 19886

Bangkok March 7h, 19%)

Jokarta July 11, 1988

“Convention between the Rep

“hgreenent, between the kepublic of Indonesia and 1!
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wblic of Indormesia and the Xingdom of 3wethdn for ihe Aw
Prevoantion of Fiscal Evasion wi th Respec) to Taxes on

w Suwiss no:?amqmn....c: for the
o Tncome.

of Double Taxation and the

Avoidance of Double faxation with Respect 1o laxes

"ngreceent between the Governmeni. of Lhe Republic of __J_o:mmmm and for Avoadance o
_x;twmamxmﬂ.c__m_&:_w Prevention of fiscal Evaslon with Respect to Taxes on

rnment of the Republic of Indonesia and the Governmant

..nn.:«m:ﬂho: between the Gove 3 .
tha Prevention of Fiscal Evasion

tha U3n for the avoidance of Doble Taxation and
Respect Lo Taxes on Incone.

o ter

JAKARTA

al) these agreemenis contain a territorial application clause




Annex 25

Security Council Resolutions 384(1975) of 22 December 1975
and 389 (1976} of 22 April 1976

SECURITY COUNCIL RESOLUTIONS
Resnlution 3841975 of 20 December 1975

The Security Council,

Having noted the contents of the letter of the Permanent Representative of
Porrugal (S/11899),

faving heard the statements of the representatives of Portugal and Indo-
nesia,
Having heard representatives of the people of East Timor,

Recognizing the inalienable right of the peopie of East Timor to seif-determi-
nation and independence in accordance with the principles of the Charter of
the United Nations and the Declaration on the Granting of Independence to
Colonial Countries and Peopies, contained in General Assembly resolution
1514 (XV) of 14 December 1960,

Noting that General Assembly resolution 3485 (XXX) of 12 December 1975,
inger alia, requested the Special Commintet on the Siruation with regard to
the Implemen:ation of the Declaration on the Granting of Independence t0
Colonial Countries and Peoples to send a fact-finding mission to East Timor,

Gravely concerned at the deterioration of the situation in East Timor,

Gravely concerned also at the loss of life and conscioys of the urgent need (0
avoid further bioodshed in East Timor,

Deploring the intervention of the armed forces of Indonesia in East Timor,

Regretting that the Government of Portugal did not discharge fully its
responsibilities as administering Power in the Territory under Chapter X] of
the Charter,

1. Calls upon all States to respect the territorial integrity of East Timor as
well as the inalienable right of its people to self-datermination in accordance
with General Assembly resolution (514 (XV);

2. Calls upon the Government of Indonesia to withdraw without delay all its
forces from the Territory;

3. Calils upon the Government of Porrugal as administering Power to co-
operate fully with the United Nations so as to enable the people of East Timor
to exercise freely their right to self-determination;

4, Urges all States and other parties concemed to co-operate fully with the
eiforts of the United Nations to achieve a peaceful solution to the existing situa-
tion and to facilitate the decoionization of the Territory;

5. Reguesisthe Secretary-General to send urgently a special representative to
East Timor for the purpose of making an on-the-spot assessment of the existing
situation and of establishing contact with all the parties in the Territory and all
States concerned in order to ensure the implementation of the present resolu-

tion;

6. Further reguesisthe Secretary.General to follow the implementation of the
present resoiution and, taking into account the report of his special representa-
tive, to submit recommendations to the Security Council as soon as possibie:
7. Decides o remain seized of the situation.




Resolution 389 (1976} of 22 April 1976
The Securiry Council,
Recalling ts resolution 384 (1975) of 22 December [975,

Having considered the report of the Secretary-General of 12 March 19761,
Having heard the statements of the representatives of Portugal and Indo-

nesia,

Having heard the statements of representatives of the people of East Timor,

Reaffirming the inalienable right of the people of East Timor 10 self-determi.
nation and independence in accordance with the principles of the Charter of
the United Nations and the Declaration on the Granting of Independence w0
Colonial Countries and Peoples, contained in General Assembly resolution

1514 (XV) of 14 December 1960,

Believing that all efforts should be made to create conditions that wiil enable

the people of East Timor to exercise freely their right to self-determination,
Noting that the question of East Timor is before the General Assembly,

Conscious of the urgent need to bring o an end the continued situation of

tension in East Timor,
Taking note of the statement by the representative of Indonesia 2,

1. Calls upon all States 10 respect the territosiai integrity of East Timor, as
well as the inalienable right of its peopie to self-determination in accordance

with General Assembly resolution [514 (XV);

2. Calls upon the Government of Indonesia to withdraw without Further

delay all its forces from the Territory;

3. Reguests the Secretary-General to have his Special Representative con-
tinue the assignment entrusted to him uader paragraph 5 of Security Council

resolution 384 (1975) and pursue consultations with the parties concerned;

4. Further requests the Secretary-General to follow the implementation of the
present resoiution and submit a report to the Security Council as soon as pos-

sible; :

5. Calls upon all States and other parties concerned to co-operate fully with
the United Nacdions to achieve a peaceful solution to the existing situation and
to facilitate the decolonization of the Territory:

&. Decides to remain seized of the situation.

! Official Records of the Security Council. Thirty-first Year. Supplement for Janu-
ary, February and March 1976, document S/12011. i f
2 [bid., Thirty-first Year, |90%th meeting.

AB2




3485(XXX)
31/53
32/34
33/3%
34/40
35/27
36/50
37/30

Annex 26

A83

General Assembly Resolutions

(12 December 1975)
( 1 December 1976)
(28 November 1977)
{13 December 1978

(21 November 1979)
(11 November 1980)
(24 November 1981)
(23 November 1982)

3485 (XXX). Question of Timor
The General Assembly,

Recognizing the inalienable right of all peoples o
self-determination and independence in accordance with
the principles of the Charter of the United Nations and
af the Declaration oo the Granting of Independence to

and Peoples, contaibed i its reso-

Calonial Countries
lution 1514 (XV) of 14 December 1960,

Having examined the chapter of the report of the
Spesial éomminee on the Situadon with n&ud to the
lmplementation of the Declaration on the Granting of

ependence to Colonial Countries and Peoples re-
lating w0 the question of Timor,™ .

Having heard the statemeans of the represeniatives
of Portugal, & the administering Power,” copcerning
developments in Portuguese Timor and the implementa-
tioa with regard to that Terni onhgmlen:tjro-
visions of the Charter and the on, &3 u
those of Genera] Assernbly resolution 1541 (XV) of
15 December 1960,

Bearing in mind the responsibility of the administer-
ing Power o undertake all eflonts to creste conditions
ensbling the people of Portuguese Timor 1o exercise

status in accordance with the principies of the Chaster
and the Declaragon, in an aunosphere of peace sod
order,

Mindgfl that al;hsrt: should, in cﬂ!nnmg with
Articie 2, paragra \
international relapons

72(Australia):10:43
68:20:49 (Australia)
67:26:47 (Australia)
59:31(Australia):d4
62:31(Australia):45
58:35(Australia)d6
54:42(Aystralia):46
50:46( Australia): 50

. es:;m: .;ppeqs'.; Rli all Lb& parties él;dPortugum Timor o

positively 1o efforts o a peacefyl solution
through talks berween them and the Government of
Portugai io the hope that such talks will bring an end
o the srife in that Tetritory and lead towands the
ordetly exercise of the right of self-determination by
the people of Pormuguese Timor;

4. Strongly deplores the military intervention of the
armed forces of Indonesia in Portuguese Timar;

5. Calls upon the Government of Indomesia fo
desist from fusther violaten of the territorial integrity
ot Porraguese Timor and to withdraw without delay its
srmed forces from the Territory in order to enable the
people of the Territory freely to exercise their right to
self-determination 2nd independence;

6. Draws the aitenstion of the Security Counci, in
conformity with Article 11, paragraph 3, g the Charter,
to the critical situation in the Temitory of Porruguese
Timor and recommends that it take urgent action t©
protect ihe tertitorial intsgrity of Portuguese Timor
aod the inaliesable right of its people to self-detecmis
nanen;

T. Calls upon ail States to the unity and
territorial integrity of Portuguese or;

8. Reguess the Government of Portugal to con-
tinue i co-operadon with the Special Commitize on
the Situation with m to the Implementstion of the
Declaration on the ting of Independence to Calo-
pist Countries sad Peopies and the Committeo
to send s fact-fnding mission o Territory as soog

in guese Timor and the Government of Portugal

2439tk plenary meeting
12 December 1975

% thid., 218Mh meeting.

™ rhid.. Thirtieth Sesrion, Supplement No. 23 (A/ 10023/

), chap. VIL .
";ﬁm Fuirtieth Session, Fowrth Committee, 2178th, 218413
and 2185th pestinm,




RESOLUTION 3485 (xXx) FOR 7 AGAINST 10

ABSTAINED o ABSENT

B T3 :
g%z 5E| e
- ] v Z|«
COUNTRY EHE COUNTRY <3512
b [V a]l=
) ]| HMIEIETR
AFGHANISTAN | ywaiT i3
AL BANIA ) l AQS LI
ald EBaNON i 1
ARGENTINA 1] LESQTHG N3
AUSTRALIA i IBERIA 11
AUSTRIA 1} 19YaN 4 RAN REPUBLIC 1
BAHAMAS (W YXEMBOURG ) 1
BAHRAIN 1 MADAGASCAR
BANGLADESH MAL S W] 1
SARBADOS ¥ ALMALAYE A X
BELGIUM X MALDIVES 1
NN MALL |
T BMCTAN 1 MALTA 1
BOLEYIA MAURITAN|A
BOTSWANA MAURITIVS 1
ARAZIL ] I 1t
[aULGARIA MONGQ{fA
[{ [LMOROCCD 1
LTI I MOZAMBIOUE
BUSSIAN SSK ! NEPaL I
CAMBOOHA NEIHERIANDS
CANADA NEW TEALAND
CAPE VERDE I NICARAGUA
CENTAAL AFRICAN REPURLIC NIGER 1
CHAD H LiN A 1
CHILE NOAWAY 1 X
CHINA X [T OMAN 1
COLOMBLA 1 AKISTAN X
1 PANAMA i 1
[FconGo APy NEW GUINES 3
HLQQSTA RiCA PARAGUAY ! X
CUBA___ X PERY ;
! X [PHILIPPNES L
CZECHOSLOVAR]A ] POLAND
1 EN X |[PORTUGAL 1
QENMARE H ATAR 1
_* [ DOMIN{CAN REPURLIC [ROMANIA :
HADOR, 1 WANDA I
X SAQ TOME AND PRINCIPE : I
ALYAQOR AARABIA I
GATORIAL GUINES LI SENEGAL I
THIOPIA SIERAA LEQNE T
H SINGAPORE
NLAND TSQMALIA I
FRANCE i TSOUTH aFAICA
LLGAPON i HSPAIN,
+ I LANLA 1
GER RA REM L SUDAN 1
H MANY Aal R 1 'RINAM . 1
T GHANA 1 WAZILAND 1
GREECE 1 [SWEDEN
_rq_us ADA 1 SYRIAN ARAB REPURLIC L
iATEN T L IHAILAND I
[HE] TQGO
N [RINIDAD AND TORAGD™ 1)
LGN YANA JLNIS{A X
in 1 RXEY i
NDURAS 1 YQAMDA L
JHUNGARY 1 i YERAINIAN SSR 1
] ICELAND 1§ ISER
_Hzpn___ i JNITED ARAQ EMINATES L
INDONESIA NITE NG :
AAN JNITED R IS QF CAMEROON ‘I
Q 1 LXIT 3 LIC OF TANIANIA X
LAND Ky [NITED STAT ! T
ISRAE, 4 UPPER VOLTA H
1TaL Y IRUGUAY
IVORY COAST 1] YENEZUELA 1
MAJCA I EM BN 1
ZAN YUCQSLAYIA —_
JORDAN ZAIRE i
NYA i it
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31/33. Question of Timor

The General Assembly,

Recogruzing the inalienable right of all peoples
self-determination and independeace in accordance with
the principles of the Charter of the United Nations and
of the Declaration on the Granting of Independence to
Colonial Countries and Peoples, contained in ity reso-
lution 1514 {XV) of 14 December 1960,

Recalling its resolution 3485 (XXX} of 12 Decem-
ber 1975 and Security Council resolutions 384 (1975)
of 22 December 1975 and 389 (1976) of 22 Aprl
1576,

Having examined the chapter of the report of the
Special Committes on the Situation with re&:rd to the
Implementatios of the Declaration on the Graating of
Independence w Colonial Countries and Peoples reiat.
ing w the Territory,*?

Bearing in mind that part of the Political Declara-
-tion 2dopted by the Fifth Confercnce of Heads of State
or Government of Nop-Aligned Countries, held at
Colombo from 16 to 19 August 1976, relating o the
question of East Timor,«

Having heard the statement of the represeptative of
Portugai,

Having also heard the statement of the representative
of the Frente Revoluciondria de Timor Leste Indepen-
dente,*s

Mingjul that all States should, i conformity with
Article 2, paragraph 4, of the Charter of the United
Nations, refrain in their intersational relstions from
the threat or use of force against the territorial integrity
or oaticnal independencs of any State, or in agy other
manner inconsistent with the purpesss of the United
Nations, :

Detply concerned at the criticai sirmation
from the military intervention af:hgmmmﬁ
Indonesis in East Timor,

I. Regffirms the inalienable right of the of
East Timor to self-determination and uhpenm and
the legitimacy of their struggle to achieve thas right;

2. Reaffirms its resolution 3435 (20CX) and Secu-
rity Council resoluticns 384 (1975) and 389 (1976);

A8S

3. Affirms the principles stated in that part of the
Political Declaration adopted by the Fith Conference
of Heads of State or Government of Non-Aligned
Countries relating to the question of East Timor:

4. Swrongly deplores the penimznt refusal of the
Government of Indouesia to comply with the provi-
sions of Generai Assembly resolution 3485 (3OCX) and
Si;u;-iry Couacil resolutions 384 {1975) snd 339
(1976);

5. Rejecty the claim that East Timor bas besn in-
tegrated into Indonesia, inasmuch as the people of the
Territory bave not been able to exercise freely their
right to seif-determination and independencs;

6. Calls upon the Government of Indonesia 10 with-
draw all ity forces from the Territory;

7. Draws the attention of the Security Coundl, in
conformity with Article i1, paragraph 3, of the Charter
of the United Nations, to the critical siniation in the
Territory of East Timor and recommends that it should
take all effective steps for the immediate im ¥
tig:; o o resolutions 3& fEI}?‘?S) and 389 (1976)
with & view to securing exercise by the peopie
of East Timor of their right to self-determinarion and
independence;

8. Requests the Special Committee on the Sitvation
with regard to the Implementation of the Declaration
of the Granting of Independence to Colonial Countries
and Peopies to keep the sitpation in the Territory under
active consideragion, to follow the implementation of
the present resolution, to dispatch to the Territory as
3000 a3 possible a visiting mission with 2 view 1o the
tull and speedy implementation of the Declaration and
to report to the General Assembly ar its thirty-secoad
session.

9. Decides to include in the provisicnal agenda of
its thirty-second session an item entitled “Question of
East Timor".

85th plenary meeting
I December 1978

43 75id., chap., XII
“A/31/7197, anoex 1, para 16,

3 OFcial Recordr of the General Azgambly, Thirry-first Ses-

non, Fourth Commitiee, 13th meeting, paras. 1-5.
W {bid., pans. 7-2}.
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| COUNTRY HHE COUNTRY BHEE |
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(T AFCHANIST AN 1 LAGS PEOPLES DEMOCRATIC REPURLIC 1] &+ +

Ui AL BANTA [ LERANON U

TfafGERIA I LESQTHO 1. ]

L ANGOLA L RIA [N
TARGENTINA LIBYAN ARAD JAMAHIRIYA T 1]
JAUSTRALIA LUXEMBOURG RN

AUSTRIA AG A [ W
AHAMAS of A L4 W [T SRR 1
BAHRAIN MALAYS(A U]
NGLADESH 1 MALDIVES L if
1 BARPADOS 1 MALL 1:
T H MALTA [ 1
ENIN H MAYRITANIA I

TeRCTAN F (IMaURITIVS i
[LBOLIVIA i MEXICO il
LI BOTSWANA | | MONGOLIA T
{1 BRAZIL I MOROCCO T 1y
LEACLCARIA 1 VE 11 -

IURMA NEPAL 1 1 11
LRUNDI i NETHERLANDS S 4
BYELORUSSIAN SSR 1 NEW ZEALAND T 11
ANADA | NICARAGUA  ipt
APE VERD NIGER [ -
CENTRAL AFRICAN REPUBLIC NIGERIA [IREEENEL
CHAD NORWAY (] - 1
LLCHILE 1 [OMAN t T |
CHINA 1 PARKISTAN N
COLOMBIA 1 PANAMA [
| [ COMOROS X PAPUA NEW GUINEA !osl
L { FARAGUAY [E
OSTA RICA PERL L
CUdA FHILIPPINES b1
CYPRUS POLAND 1
HCZEGHOSLOVARLIA PORTUGAL i
A QATAR 1
EMQCRATIC YEMEN [ | ROMANEA i

L1 DEN i RWANDA F
1 RIIBOUTT SN LSAMOA BRI
! N C ] i I [
{ECUADOR i SAUDIA ARABA [

GYPT 1 [SENEGAL {
EL SALVADOR I TSEYCHELLES
SQUATORIAL GUINEA H SIEARA LEQONE 1
| LETHIOPMA H SINGAPORE X
[ SOMALIA 1o
INLAND SOUTH AFRICA ! 1
RANCE ] N T
|LGARON 1 LANKA [
- IAMBIA — LISupaM ]
GERMAN DEMOCRATIC REPUSLIC LLSUAINAM 1
IC I SWAZILAND I
HANA SWEDEM 10 3
REECE SYRIAN aRAD REPUBLIC 1L
RENADA ”» [HALLAND 14
UATEMALS LLToag 1 |

LLGUINEA L TRINIDAD AND TOBAGH HYE
[LGUINEA-BISSAL L TUNISIA ]
LY ANA TURKEY :
LLHAIT], X [LUGANDA 1 !
LLHONDURAS Y UKRAIMIAN SIR L
JHINQGARY LUSSA —

TICKLAND (TUNITED ARAR EMIBATES I
LLANEMA, LLUNITED KINGDOM H
(LINDONESIA e MERQON 1

{RAN TTUNITED REPUBLIC OF TANZANIA 1
HARAQ X {UNITED STATES i
IRELAND F UPPER VALTA 1 |
RAEL H 1 UAY
ITALY I VENEZUELA 14
LIVORY COAST 1 [EVIET NAM = le ]= la
CA 1 HYEMEN TR
LAN 1 YUGOSCAVIA i
AN L ZAIAL 1
b= 1 | ZAMBIA i
UWA[T 2
* Later sdvised the S riat it tad lpteeded

**  Later advised the Secretariat they had

to vets U favowr.
isteeded to ahargin,
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32/34. Question of Esst Timor

The General Assembly,

Recognizing the inalicnable right of all peoples to
self-determination asd independence in accordance with
the principies of the Charter of the United Nations 20d
of the Declaration on the Granting of Independence (o
Cologial Countries aod Peoples, contained in its resoju-
tion 1514 (XV) of 14 December 1960,

Having examined the chapter of the report of the
Special Commitzes on the Siruation with regard to the
Implementadon of the Declaration on the Granting of
ladependence to Colouial Countries and Peoples relat-

ing to the Territory,*

Having heard the statements of the representatives
of Portugal*® and Indonesia,*

Having glso heard the statements of the representa-
tives of the Frente Revolucioniria de Timor Leste
Independente,*’

Mindful that ail States should, in conformity with
Article 2, paragraph 4, of the Charter, refrain in their
imerpational relations from the threat or use of force
against the territorial integrity of aational independance

of any State, or in any other mansner incongistent with
the purposes of the United Nations,

Deeply concerned at the coatinuing critical situation
in the Territory, resulting from the persisent refusal
on the part of the Government of Indonesia o comply
with the provisions of the resolutions of the General
Assernbly aznd the Security Council,

Recalling 13 resolutjons 3485 (2000) of 12 De-
cember 1975 and 31/53 of 1 December 1976 and
Security Council resolutions 334 (1975) of 22 De
cember 1975 and 189 (1976) of 22 April 1976,

. _Reaffirms the inaliensble right of the people of
East Timor w0 self-determination and independence. and
the legitimacy of their struggle to achieve that right;

2. Reaffirms its resolutions 3485 (XXX) and 31/

53 and Security Council resolutions 384 (1975) sod
389 (1976);

3. Rajecss tha claim that Eam Timor has been
i.m:g;md into Indonesis, ipssmuch as the people of
the Territory have not been able to exercise freely their
right to self-determination and indepetdence;

4, the Special Commirtes on the Situation
with to the Implementation of the Declaration
on the Independence to Colonial Countries

A87

3. Requestr the Secretary-General in copsultatio
m:h:pecujmmott.hcsmn@mminu.inm:
meanume to send urgeadly a special represeptative 1o
EanT‘mar!or:bepurpouqlpuﬁnga thorough, on-
: assessment of the existing situation in the Ter-
ntory and of establishing contact with the represenva-
Gves of the Freae Rewolocioniria de Timor Laste
Independente and the Government of Indomesis, as
well as the Governments of other States concerned, in
mpt;i‘plmpm@eyn:‘fitmaﬁddgmmiouot

Commirtee, o

Stecn i report thereon o the

6. Draws the attention of the Security Councl, in
conformity with Article 11, paragraph 3, of the Charter
d@eUmmNmum&ecﬁdwﬂmadwinm
Territory of East Timor and recommends that it
should ke all effective steps for the implementarion
:f its rzolunony 38!‘;‘(&75) and 389 (1976) with

view {0 securing exsrcise by the le of
East Timer of their right to se!r-dmrmgnﬁon mpi;de-
pendence;

7. Calls upon the Government of Indotesia and
the leadership of the Fremee Revoluciondria de Timor
Leste I[ndependente to facilitate the entry inte Eamt

of the Intermarional Committes of the Red
and other reiie! organizations in order to assist
the people of the Territory;

8. Dm‘ldntoipdndt:.inmepmﬁioullgendact
East Timor™, o

|

83rd plenary meeting
28 Movember 1977

4 Official Recordr of the General Aszembly, Thirty.second
Stssion, Supplement Mo, 23 (A/32/21/Rev.l), vol. 1. chap. X

48 Ihid., Thirry-second Session, Fourth Committee, 1lth
mesting, paras. 12.26,

18 fhid., 19th meeting, paras. 418,

T ibid.. |lth meeting, paras. 135155, and 20th meeting,
paras. 101-130.
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::‘z;’: H : : LESOTHO I RN
: [ I, 4t
ARGENTINA _ s [TLIBYAN ARAD JamARIRIYA 1 T}
AUSTRALIA i LUXEMBQURG i
:u:nm ; MADAGASCAR N iy [
BALE l:(s Taarars — T =
IA“GS T T MALAYSIA [ I
HOLARESH MALDIVES _ T v
ARBADOS 1 | ALl [ ST T
EhGFUH ‘ \' 1 MalTA T 1 1 vt
!:UI‘:AN z‘ % ' 1' TR — L
: MAURITILS . . il
|1 BOLIVEA Ii | MEXICO T 1 [

rﬁ?i::\ﬁ.\ t H MONGOLLA 5 | H

o LE I MOROCCO [

LI BULGARIA : MOZAMBMOUE . il
BURMA 1 NEPAL I
BURUNDL I NETHERLANDS [N

{ 1 NEW ZEALAND e
C:NAISA = L NICARAGUA 1!

..C_LE_E!LD.I_r NIGER [

[{ CENTRAL AFRICAN REPUSLIC L [INIGERIA ; (]
CHAD H - NORWAY ! 1)

e tbE HQMAN 1
SHINA i PAKISTAN il
COLOMBEA 1 PANA 1

H b PAPUANEW GUINES H

M 1 ARAGUAY 1

__CC%S.IA RICA < I PERE T

i 3
CYPRUS . 1 POLAND 1

W CIECHOSLOVAKIA L PORTUGAL 1

L DEMOCRATIC KAMPUCHEA = 1 HQATAR b

L DEMOCNATIC YEMEN LROMANTA 1

LLDENMARE, 1 [TRWANDA

L DIIROUTT. X _% I

L ROMINICAN REPURLIC = X ] EAND PRINCIPE 1

L ASALDA ARARA

L EGYET H MSENEGAL L n
ELSALVADOR — H SLYCHELLES H

H LLSLERRA LEONE [

1 TTa— - [T50M :

2 i JALLA I

[ FINLAND H ISQUTH AFRICA 1
FRANCE I L Ty

LLGABON L SRILANEA

.;AH.‘EIA_*_____ = i | SUDAN -

([ GERMANY, FEDERAL REPLLIC 1 [[SWAZILANT I

LLGHANA SWE

L QALECH 3 ARAD REPUBLIC L

HSGRRNADA HALLAND 1

L GUATEM AbA, H LToG0 .

SUINEA L TRINIDAD AND TORACOD )

M LI TUNISIA 1

LLGUYANA REEX X

-m—. -m— l
LHONDURAS i ; ERAINIAN S3R L

[THUNGARY 1 A_ X
ICELAND 1 - LLUNITED ARAR EMIRATES 1

T T L{UNITERD KINGDOM ___ ¢

LLINMDONESLS A1 YNITED REPUBLIC OF CAMERCON H

ITIRAN _ 1 UNITED REPUBLIC OF TANTAMNIA

TIRAQ 1 1 STATES X

LIBELAND. UPPSR YOLTA

HISEARL, 19 TURUGUAY I
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1 1 VIRTNAM H

HJAMAICA i 1 N 1
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* Lecar sdviesd the Secrwtariat i had iatended tn shetmia,
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35/27. Question of East Timar

The General Assembly.

Recogrizing the inalienable right of all peoples to seil-
determination and independencs in accordance with the
principles of the Charter of the United Nations and of
the Declaration on the Granung of Independence ta
Colonial Countries and Peoples. contained 1n its resclu-
uon 1514 (XV) of 14 December 1960,

Considertng that the international community is
ceiebrating in 1980 the twentieth anniversary of the Dec-
larauon.

Bearing in mind that the Fifth” and Sixth’* Con-
ferences of Meads of State or Government of Non-
Aligned Countries, held at Colombo and Havana in
1976 and 1979, respectively, reaffirmed the cight of the
people of East Timor to self-determination and inde-
pendencs,

Having exgmined the chapter of the report of the
Spectal Committee on the Situation with regard to the
[mpiementation of the Declaration on the Granting of
[ndependence to Colonial Countries and Peopies.
relatung 10 the Territory.” and other relevant docu-
ments,

Taking into consideration the recent n:ommunicsué of
the Council of Ministers of Portugal. issued on |2 Sep-
tember 1980." in which the administering Power reafl-
firmed the right of the peopie of East Timor 1o seil-
determination,

Taking also into consideration the diptomatic initiative
taken by the Government of Portugal with a view 10
I{l_pding a comprehensive solution to the problem of East

imor,

Deeply concerned at the continued suffering of the

peopie of Eagt Timor as a result of the hosuilities still -

prevailing in the Territory,

Having heard the suatements of the representatives of
Po::tulpE" a3 the administering Power, and Indo-
nesia,

Having alto heard the statements of various East
Timoresa pTu'Linner: and "npresflnnt‘ilus of non-
governmental organizations,’ as well as the representa-
tive of the Frente Revoluciondria de Timor Leste Inde-
pendente,'*

A92

L. _Reaffirms the inalicnable right of the people of
East Timor 1o self-determination and independence, in
accordance with the Declaration on the Granting of n-
dependence 1o Colonial Countries and Peopies;

2. Declares that the people of East Timor must be
enabled freely to determine thetr own future within the
framework of the United Nauons;

3. Welcomes the diplomatic initiative taken by the
Government of Portugal as a first siep towards the {res
exercise by the peopie of East Timor of their right to
self-determination and independence. and urges arlhpar-
ties directly cancerned to co-operate fully with a view
creating the conditions necessary for the speedy mmple-
mentatr * of General Assembly resolution 1514 (XV;

4. Lxpre.sesits deepest concern at the continued suf-
fering of the peopie of East Timor as a result of the

situation still prevailing in the Territory;

5. Requests the United Nations Children’s Fund. the
World Food Programme and the Office of the Unued
Nations High Commissioner for Refugees to render,
within their respective fields of competence. all possible
assistance to the people of East Timor. particularly the
children;

6. Requests the Secretary-General to foilow the im-
plementation of the present resolution and to report 10
the General Assembly at its thirty-sixth session on all
aspects of the situation in East Timor. in partizular the
political developments conceraing the situauons re.
ferred to in paragraphs | 10 4 above:

7.  Decides 10 include in the provisional agenda of its
thirty-sixth session the item entitled "Question of East
Timor™.

37th plenarvy meenng
11 November 1980

i Sem A/3/197, annax |, para. J6.

" Ses A/J4/S42, annea, secL |, pars. [5S.

" Officoal Records of the Genaral Assemdly. Thurty-fifth Seznon.
Sucﬂ-ulu Mo, 23 (A/¥5/1}/Rev.1), chap. X,

ASAC 1097622, 523 and 434

" A/C4/33/2 annma,

“ Official Records of the Genaral Axzemily. Thurtyfifik Sevaom,
Fourth Commutiee, 11th mesting, paras. 413,

" fbwd.. |9h mesung. paras. 32.52.

" Ibid., Wb, 11th, 1th, [&h and [Tth mesungs.

™ ibid., |4b mesung, patst. %11,
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* Later advised the Secretariat it bad intended to vots ia fevour.

64

A93




3&/50. Question of Eant Timor

The Generai Assembly,

Recognizing the inalienable right of all peopies 1o seif-
determination and | in accordance with the

les of the Charter of the United Nations and of the

laration on the Granting of Independence to Colonial

Countries and Peopies, contmasd in its resolution 1514 (XY)
of 14 December 1960,

Bearing in mind that the Fifth'* and Sixth'’ Conferences

of Heads of State or Governmen of Non- Aligned Countries,
held &t Colombo and Havans in 1976 and 1979, respec-
tively, reaffirmed the right of the people of East Timor w
seif-determination and independence,
: Hmmdmechpuof:heupmof:beSpecw
Committee cn the Situation with regard to the -
mﬁ_hhhﬁzmmﬁnamdh&m
to Colonisl Countries Peoples relsting to Timor'*
and other relevamt documents, !?

Deeply concerned a the suffering of the peopie of East
Tmmumdmmwdmmm
the new outbreak of famine in the Territory,

Taking note of the report of the Secrerary-General on the |
) East Timor, 2

question of
mh icué of the Council of Ministers
of Py . issued on 12 1980, in which the

administering Power pledged 1o undertake broad initiatives

with a view to ensuring the full and speedy decolonization
of East Timor,

Having heard the sutement of the representative of Por-
tugal, X as the administering Power,

Having heard the statements of the representative of the
Frente Revoluciondria de Timor Leste Independente. ) (he
liberation movement of East Timor. and of various Eay
Timor petitioners, as well as of the representatives of non.
governmental organizations,

1. Regffirms the inalienable right of the people of Easi
Timor to seif-determination snd independence. in accord.
ance with General Assembly resolution 1514 (XV);

2. Deciares that the peopie of East Timor must be en.
abled freely 1o determine their own future on the basis of
the relevant General Assembly resotutions and internatioo-
ally accepted procedures;

3. Calls upon all imeresicd parties. namely Portugsl,
as the administering Power, and the representanives of the
East Timorese people. as well as Indonesia, 10 co-operste
fully with the United Nations with 2 view to guaraniesing
the full exercise of the right 0 seif-determinanon by the
peopie of East Timor:

4, Notes the inidative taken by the Government of Por-
wgal, as stated in the iqué of the Council of Min-
isters of Portugal issued on 12 September 1980, and avites
the administening to continue ity efforts with a view
W ensuring the proper exercise of the right w seif-dewes-
munation and independence by the people of East Timor,
in sccordance with Geperai Assembly resolution L1514 (XV).
tnd 1o repont to the Special Commintee on the Situatios with
regard 10 the Impicmentation of the Declaration oo e
Granting of Indepeadence to Colonial Countries and Peopies
on the progress of it initiative;

A9%4

5. Expresses its deepest concern al the repors of de
critical situarion resuiting from the new outbreak of farus
in East Timor and calls upon all specialized agencies and
otber organizations of the United Natons sysiem. in par-
tcular the World Food , the United Naboos
Children's Fund and the Office of the United Nations High
Commissioner for Refugees, immediately to assist, witha
their respecuve fields of competence. the people of &
Territory;

6. Notes with satisfaction the humanitarian aid pvee
by some Member States and relief organizations to the pe>
ple of East Timor and calls upon all Governments con
to continue this aid with 4 view to alleviating the suffersé
of the people of the Territory;

7. Requesns the Special Commines o keep e “mﬁ:
in the Territory under active consideration and to follo¥
impicmentation of the present resoludon: g

8. Requests the Secretary-General to follow e
mo:qou{drprmmmoluﬁonmdmrem W'
the General Assembly at its thirry-seventh session. g

9. Decides to include in the provisional agendd g
thirty-seventh session the itern entitled ‘“Quesuod
Timor'".

70th plenary
b7 November |

" S ASUTYT, seams | pars. 36.

? Sew A4/S41, sowen. e 1, para. 135.

' Officiad Records of the General Assumbly, Thirty-sxk Sernon, Sup-
plomens Ne. 13 (NW2VRav. 1), chap. X.

A6 AVAC. 1OMSEY.

= A365598.

. B AC.ANYT, mmex,

panth
T Official Records ofthe Ganera Assemby, Thurty-scath Se5%
Commuzer. R magung. parss. 4548,
Y fhed., Ll oweung, parss. 31-49.
* [bid.. 911D and | 3h masungs.
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¥7/30. Question of East Timor

The General Assembly,

Recognizing the inalicnable right of all peopies o wif-
determinstion and independence in accordance with e
prnciples of the Charter of the United Nations, the Dec-
iaration 00 the Granting of Independesce 1o Colonial Coun-
tries and Peopies, contained in its resolution 1514 (XXV) of
14 December 1960, and other relevant Usited Nations
resolutions,

Having examined the chapeer of the repont of the Special
Commuuee on the Simaation with regard to the tmplernen-
taton of the Declaration on the Granting of Independence
10 Coionial Countries and Peopiles relating to East Timor®
and other relevant documents,

Taking note of the report of the Secretary-Genena] oo the
question of Eagt Timaor, )

Taking note of resolution 1982720 adopted on 8 .
ber 1982 by the Sub-Commission oo Prevention of Dis-
cnmination and Protection of Mincrites.

Having heard the statement of the representadve of Por-
mgal.” a3 the adminisiering Power,

Having heard the statement of the representative of
Indonesia. *

Having heard the statements of the representative of the
Frente Revoluciondria de Timor Leste [ndependente and of
YANOUS petiioners, as weil as of the representatives of noo-
governmentl organizations,’*

Bearing in mind that Portugal. the administering Power,
has staeed i3 fuil and solemn comnEtment o uphoid the
right of the peopie of Exst Timor o self-determination and
indepeadence

Bearing in mind also its resolutions M85 (XXX) of
12 December 1975, 31/53 of 1 December 1976, 32/34 of
28 November 1977, 3339 of |13 December 1978, 34/40
of 21 November 1979, 15727 of 11 November 1980 and
3/50 of 24 November 1981,

bei E ity 1o i che livi o

of the people of East Timor and o them the

effective enyoyment of their fundamental buman rights,
1. Requens the Secreiary-Genenal o initiste consula-

i
}

B Official Records of the General Assembly, Thirry
m;o 13 {3120/ Rav. 1), chep. X.

9 Sew EACN &/ |MULEON. #3ub. 21 92/4) sod Corr. ), chap. X0,

¥ Official Records of the Genarad Azsembly. Thirty-irvemth Sermen.
Foursh Commuties. o L F. 1719,

“ fbed.. L3 panny, pares. 11.37.

* Ibid-. |5t Lt mestngs.
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* Later sivoised the Secretariat it hed incesded Co vots sgalaat.
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Annex 27

Statement by Chairman, Commission on Human Rights, 48th Session, 1992

$8. At the 54th meeting, on 4 March 1992, the Chairman of the Commission made
the following statement he bad been asked to make anmouncing what had been
agreed by consensus by the Comnisgion on the Situation of Human Rightg in
East Timor: '

' "‘I'helComiui.on on Human Rights notes with sericus concern the human
rights situation fa East Timor, and strongly deplores the violent
incident in Dili on 12 November 1991, which resulted in the loss of lives
and injuries to a large number of civilians and in many unaccounted for.

"The Commission welcomes the early action of the Indonesian
Government in getting up a natiomal cosmission of inquiry and the prompt
respouse which its advance report elicited from the highest Indemesian




E/CN
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59,
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authoritles; expresses its hope that, as announced by the Indonesian
Government, further invéstigatioﬂ into the action of the security
personnel on 12 November 1991 and into the fate of those unaccounted for
will clarify the remaining digcrepancies, namely ou the number of people
killed and those remaining.

"The Commissiom is encguraged by the recegt ammoumcement by the
Indonesian autborities of disciplingry measures and military court
proceedings regarding some membars of itg armed forceg and urges the
Indonesian Government to bring to trial and punish all those found
responsible. Furthermors, the Commission calls upon the Indonesian
authorities to ensure that all civilians urraéted en the occagiou are
treated bumanely, that these brought to trial are assured of proper legal-
representation and fair trial and that those not involved in violeat
activities are released without delay.

"The Cemmisgion welcomes the appointment of Mr. S. Amos Wako, as
Persoual Eavoy of the Secretary-Ganeral of the United Nations, te obtain
éla:ification on the tragic events of 12 November 1991, and the
willingnesa of the Indonesian authoritias to cooperate fully with him.
The Commission encourages the Secretary-General to continue his good
officea for achieving a just, comprehensive and intermaticually
acceptabls settlement of the question of Eaat Timor.

"The Commission urges the Coverameant of Indonesia to improve the
human rights situation in Bast Timor; commends the report entitled ‘Visit
by the Specisl Rapporteur to Indonesis and Bast Timor' of its
Séecial Rapporteur on Torture, prepared following his vigit at the
invitation of the Iudomesian Government; urges the Indonesian authorities
to take the necessary steps to implement its recommendations and looks
forward to a report thevecun; calls on the Indonesian Government to
facilitate access to East Timor for additional bumanitarian organizations
and for human rights organizntioﬁs; and requests the Secretary-Genmeral to
continue to follow closely the human rights situatiom in Eazst Timor and
to keep the Commission informed at its forty-uninth gession.”

At the same meeting, subsequent to the statement by the Chairman, draft

resolution E/CN.4/1992/L.27 was withdrawn by the gpongors.
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