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OF THE REPUBLIC OF FINLAND 



PART 1 
INTRODUCTION 



1. The p m t  Munorial is submincd to the Coun in pursuana of the Corn's Orda of 
29 July 1991. in which the Coun fued the timblimit of 30 December 1991 for the 
submission of the Mmorial of the Republic of Fuiland in Ihk case. 

2. This case m- the righi of passage of ships and vessek including oKshore mfl 
aodothaspecial ships, IO pass through the intanational suait of thc Gnai Belt 'lhisright. 
aijoyed by Fuiland. is ihrratmed by the Danish plan to build a high-level bridge ovn the 
suai1 with a maximum clearance of 65 mems over thc median-water Ievel. Thc question 
Lhat is posed IO the Coun is whether Denmark. as thc masial sovereign. is mtiilcd 
unilatcrally to widnrake building works in an intemational suait so as to mmct the right 
of passage in the Great Beli to shim with a maximum heighi of 65 m e m  or l a .  

~ - . 

3. To that cxtcnt the case isasnitiallv about the mlicationof ~ m r r a l  intemational law 
rcgarding snaiu IO thc circumsranœs i f  the Grea~ Ëelr What is%e scope of the right of 
m e c  in an intanational suait? A oarticular asact  of ihis case. however. relates IO the . - 
p p p h i c a l  siaiarion of Fuiland in' relation IO ihe DaniSh sWits. Finland poswrscs a 
mastlineonly inthe Baltic.ThesWitsaretheonlv nanval watmvavbetwcmthcBalticand 
the North S& in a snisc,thefrrcdomofnavigauon, forFinland, isonly as wide- o r n m w  - as the righr of fm passage in the Danish suaim. - . - 

4. A bndge hcight of 65 me- will be able 10 accommodate mosi but no1 al1 exisMg 
ships. There are rypes of special shim and carnages whose passage wiU be obsmcied by 
suih a bridge. Th;& includecmain &Ira-large c n i d e c a n i & ( ~ ~ ë ~ s ) .  very largccniisei. 
drill ships. self-ppelledwmisubmcniblednll rigs.andme vawls. in addition passage 

~ ~ 

bv heavvlift uansuon shio or under tow of cena& h m s  of mobile offshore drill h a  i d  
&esvhl bepre~mtcdb;abrid&at~heightof65~~1cs.~uch~assa&~urasa~a~ 
of mutine beween Finland and locations ourside the Baltic. 

5. The bridge is intended Io sIay in place for al lcast 100-150 years. Il is ihercfore 
rcasonable Io Iake in10 amun1 foresœable mnds in s h i ~  design and size. There are manv 
kinds of ships undcr wnsmction or design whose dim~nsionsvastly excœd the height of 
65 mems. 
6. II has somerimes beui argued that an alternative passageway - the Sound (&esund) - 

will remain ouen cvcn after the mmpletion of the Great Bell bridge and that passaga 
obsbuctcd in iiie Great Belt can be wmpensated there. This cannot béacepied the f;st 
place. ii isuncenain whcthntheexistenceofanaltemativcpassage-way issuficicnl inlaw. 
iojustify cunadmgextstmgpassagenghrs m what isundoubiedly an mÏcmationalsmit(~f. 
Co* Channel case. IU Reports 1949 p. 28). In the semnd place, a significant physical 
Ncumsfana forthiscase isthatiheonly decpdra~ght~assage-way beGeen the~alucand 
the North Sea exiris in  Ihc Great &IL While the Great Bell is uavcrred by the IMO 
mmmcndcd "Routr T' whch has a mmunum dcpth of 17 mems. the msm allemauve 
passage.way - the Sound - has adepthofonly 7.7 me- The Damsh bndge plan will thus 
makc II ohvsicallv imwsstblc for s h i ~ s  of more ihan 65 mems hieh and with a drdueht 
appmachi& 7.7 me& to navigate kwecn  F i a n d  and world cc&n.s. 

- 

7. ï h e  lcgal issues wsed to the Coun arc relatively simple. Thae is nodispute about the . . 
lunsdicoonofthe Cocoun. Nor IS thnc any dispute regardmg Ihc characinof ;he Great Bell 
as an mtemauonal snait. Finland and Denmark amcc alro thai naviaaiion in the Great Beli 
ismveredby aregimeoffrœpassage.~utthey m~metheright~ffrce~as~geindiffermt 
wavs. Thc Corn is rcquatcd to give an aulhorifative interpntation regarding the meaning 
of passage" andwhat libe& this lcava to the coask Suu: to&ga& in unilate4 
projecü with the resuli of IimiIing existing passage. 

8. There is no dispute beween Fuiland and Denmark about the latter's right IO connect 
w o  pans of iü land tcrritory so as to impmve iü  intemal Iraffic mnditions. Fuiland is no1 



disputing DmmarL's nght to build a bridge over the Great Bell. The differenœ of opinion 
relates to what cmidaations Denmark should take into acmunt when undertaking such 

mnstiaius an i0dispaisable &yard for the "ndib-developkeni  of hiemational 
wde. All States haveaninmi  in arcgimethaimablesships topass throughoutlcts which 
can k classificd as "intemaiional soaits". On the 0th- hand, it has likewise bem a l f d  
that coasral Staies bave a lcgitimaie interest in ensuring thar soaits passage d a s  no1 pose 
an unacceptable threar tothëir i n m t s .  The existing l a i  is the outcime o?ana>nciliation 
kween  these tm> scts of mnsiderations. 

10. The ripht of nassane in the Great Belt is derived h m  several sources. The m i a l  
rcgime of the ~ a n i s h  s k t s  is a mmbination of the 1857 Copenhagen Truafy i n  the 
Redenwtion of the SowdDlvs and m d  customarv inmational law. Both umvidc for 
unhamkred passage. m e  rclevanï provision of th; former is Article I which in its 
authoritative French text, provides that 

"Aucunnavircquelmquenepouna desormais, k u s  quelqueprctexte que œ soit, 
&tre assuieni. au passas du Sund ou des Bela. h une détention ou mmve . - 
quelconque:" 

niis  is complemented by the general customary law regarding passage through intema- 
tional suaits and providing for non-suspmdablc innocent passage. As this Coiut obxrvcd 
in 1949: 

"Il is. in the ooinion of the Coun mcrallv rccoaiizcd and in acmdance with 
international custom that States in &eof &ce hà;e a right toscnd thcii warships 
throueh suaits used for intemational navizationbenuecn iwoparis of the hi@ seas 
with&t the prcvious authorkation of a-mastal State, provfided that pa&e is 
iiunmnt. Unlcss othmvise prcscribcd in an international convention, t h m  is no 
right for a masral State to prohibit such passage thmugh sunits in t h e  of peaœ". 
U U  Repons 1949 p. 28.) 

Ihe standardofnon-surandable. innoœntoassaec was adoofed in the 1958 Convenrion 
on the Temroriol Sm <ind the Configwrrr &ne. !&ficd by h a r k  and Finland The 
relevani provision is Article 16 (4): 

"nicrc shall k no suspension of the i n n m r  passage of foreign ships through 
maiu which arc used for international navieation betwcn oneuan of tht hizh seas 
and another pan of the high seas, or the &torial sea of a fo&ign State." - 

Ihe issue of swits passas was also one of thc œnnal clemcnts in the reform of the law 
of ihc sea wdmalcr; by ihe Thyd UNM Nations Conference on the Law of the Sca. 
W u g h  the 1982 Convenrion on the Low ofthe Sua is no! vet ui force. and the extcnt of its 
applicability in the -nt bsputc ir unclcar. t hm is no dbubi ha1 the deliknuons of the 
C0nfnmc.e bave had an effffl in dtvelopuig an emaguigcusiornary nght of an even more 

II. In the Fuinish vicw. it is not stridy neassary to fom an opinion about the relative 
prrccdenœ k t w a n  these various so& govemingpassagerighk in the Great Belt Each 
of UKm prohibits uni la td  action of the kind mntemplafed by Denmark 

1 2  On the Danish side. it has bem a d  that the riphiof frce na&aec'in the Great Belt 
extends only to"existing ships" and thaï thwcforc il isnot enjoy& by the various types of 
l a  or special s b .  includinr! existinn offshore craft (drill s h i .  misubmersible or 
jacLup ri&,) and skps that might cuna~vably à cmmhed in the funire. 



severai ryps of existing & u&mti&ably flassified as "ships': such as cedn 
dm-lame oil lankus. m e  vesscls and drüi shios which mav have an air draueiit of 80 
meues evm mm. But fne passage was m v & d c t e d  t i c e d n  ryps of & only, 
or 10 s h h  onlv with cenain Linds of careo. As a maner of mactice as well as theow. fne 
passagc'has bém enjoyed by very la& special mil, ihether moving by theu own 
m d s i o n .  t o w d  or carried on heawlift ~ n s ~ o n  shi~s. . . 

14. Thc m n q t  of a "ship" lacks a preciw defmition in intemational law. in a way. this 
foUows as a mancrof course fmm tbe fact h i  any such defiition would k depndeni on 
the rypcs of iahnology available ai the time of &fullcion. Much of the argument beween 
Fuiland and Dmmark has been atout whethcr a m i n  spcial mft. in panicular semisub 
mmible drill ries and iack-uo rim. can be classified as"shim" or o t h k i s e  miov a rieht 
of passage. in the ~uu;ish m;ite&on thcy are i n d d  c~assiiied as us~ipsw. ~ n i i t h c  Lw 
of most maritime Srates thev are held to be "shim". albeit sometimes wssiblv shios with . . - .  
ceirain spaial charactmstiÉs. 

15. Lookine at the amlicable law solelv fmm the r>eisactive of an abs~act defmition. 
however. woid  be soiiwhat l m  do& a p e ~ ~ v e  on a m m  of high practical 
imponance.Thmfon.it istheFunishcontmtionht whatcvnIhcrcsultofthedefulltional 
uërcise.therc isnobasis fordenyinglhat thc normal tulesofnavigation apply lotheSe& 
in the same way as they apply to more amventional rypes of ships. Indfxd. UK p d a  of 

~ .. ~ 

the most imm&t mastal States fuüv a m f i  this. 'lhm is no! one sinde case in which 
acoasral~&e hasdenicdthatascmis~bmersible~~ri~orjack-upinm~enjo~Ihcright 

, of fmc (innocent. m i t )  passage h u g h  ils temilorial waters or an international suait 
16. Liewise, international pracfice fuily d u m s  that the right of fne passage is no1 

subiected to aualifications or limitations umn the twes of carriaee other than those which 
flow hum th; requirement of "innocena':. n i a t  &;vesse1 has &ceplional dimensions is 
wt acriterion for ilsa'non-innocence". Nor is theriehtof~assagereslricled toexistine Wws 
and sizes of vessels. If it were. developmmt in ~ h ~ ~ b u i l d i n ~  Wodd have bem. and-wodd 
k. seriously hampcred. Finiand accepls. howcver. for the purposes of this case. lhat the 
criterion of "foreseeability" is sufficien! to safeguard the coastal Stale's intensls while 
allowine for technical and mnomic innovalion. - 

17. 1t has somcumcs been claimcd on the Danish si& that Denmark's intmsts in 
wnsmcung a bridge so vaslly ouwcigh Finiand's inicrcsi in rnaintaining frcc passage thai 
i! would be unrcasonablc to uphold Filand's nghts in theu full extenL This argument is 
untenable for w o  W.WN. 

- F m t  the balance beween the interrsls of the communiw and those of the maslal Statc 
regarding passage "ghls in international suails has beensct by international nistomaiy 
law as well as the several trcaties amlicable to panicular situations. The Coun is not 
callcd upon to csmblishanodhorb&nce but toàwly the law. And it shouldapply the 
law because the law itself is an cxmssion of the aarocd balance. - 

- Ssond. the Danish vicw mirasts the oppoaing intercsls. Finiand is no1 arguing lhat 
Denmark shouldabandon its prqect but rathcr lhat Denmark should carry il oui in such 
a way that the right of passage is no! violaicd This would bc possible by mcans of an 
openmg in the East Bridge, for example. The question is no1 whethcr Denmark may 

upholdiig existing Finnish righi. - . 

18. in addition. the im-ce of the sonomic and sccial conscqumces of the bridge 
plan to Finiand m u t  be smssed F i a n d  has an important shipbuilding indusby. The 
mpt i t ivniess  and survival of this indusby is largely based on ilsorinimtionlowards thc 



8 

conshuction of sacial shim manvof which have larne~hvsical dimmsions. A m o n e h  - .  . 
are offshon & Werc the h d &  w à built in its pl& f m ,  much of the sec&ty of 
shiobuildin~ and thoseconmimies and individuals thatdmendon it wouid be h a n a i a n d  
offshne inzW in ~ i a n d  wouid à fuiishcd 

19. The Coim'sjudnmmt in the Corfu C h a ~ ~ l c a x  conîaincdanauthdtative stamnmt 
on the right of innocmt passage in '&onal suaits. The Cr& Bclt cax will have an 
aually imuonant sianiftcance in clarifvinp. the enmt w which thaI r i a l  exlmds to lame 
i d  s&ai vcssels,including craft us& Goffshm exploration, wrp6ilation and nla& 
. . 

20. &le 59 of theCoun's Stanitt provides. of mursc. dnt  judgmmts have n o ù i i  
effen cxcept berween the p d s  and in respect of each pam'cuiar Case. Nevmheleu. as a 
factof l e d  hisww and i&tic rrason. the &ut's s ta t~mtseniov a mivileeed authoritv 
inci&the&tm&f gmrral in&ational law. 1ts judgmmi*&casc &Il thus ha& 
immediate signiocancc in detamùllng the law ngading navigational conditions mjoyed 
by Jpecial ships in intemationai swits wddwide. lt will also have a bearingon the m g  
out of ~ l a n s  to atablish l i  acmss other intemational suaits. 

21. 'This Mentonal has km organi2ed as follows: Pan 11 will lay dom the factuai 
backgroundofthecase. I twi l lMbethe~hical .h is tor ica1 .rshnical  andsonomic 

- .  
in'the Great Bell, the ships enjoying &t right and an examinaion of the agummt &t 
F i a n d  napiesad in the currcni Danish pujeci. The submiions arr concaincd in Pan N. 



PART n 
THE FACTS 



Sedion 1. The Geographid Perspdive: Finland's Position 

1. As Etik Briiel notes m his famous l e c m  on the Danish suaits, the swits no1 only 
-te pans of Danish lenitory but also link together pi- of lenitory othmvisc 
-ted hy the sca He wntinucs by outiining what is probably the most sigifïcant 
geogmphical aspect of the prcsent case: 

Tour  Ics Etats de la Baltique. n o m e n t  pour a u x  qui n'ont acds i la mer 
qu'exclusivmimt - ou presque exclusivement - wmme la Fiande,  par les 
démits (w par le canal & Kid), m - c i  revêtent une i m p m a  waiment 
ritalc, au point de nie tant économique que politique."' 

2 The  th^ Danish Suairs at the only entranœ m the Baltic have always f m e d  an 
i m m t  channel for in t emat id  navieation bnwem the Baltic and the Nnth S a  For 
s&e wunais ,  sudi as Finland. the s&ts f m  the only maval watmvay knveen the" 
wasts and worldoaansiCf. Mao 1: ThcBalticSea).Forthose wunnies.anvchsnec in the - 
wnditions of passage in'the ~ a n i s h  swits is a ma& of g ~ a t  impn&ce.- 

3. Desnite its ncoeraDhicallv disadvanfaped wsition at the eastem endof the Baltic Sca 
howevcr: Fiinla& Cali0 a mhtimc w u 6  with an imporrant shipbuilding indusm'y and 
amarl<eddepmdmaonmaritimcwnsponrforitssonomy. About90peran to fF ih  
e x p m  and 80 per a n t  ofFinnish imports are cmied by sea. Out of the wnspoifs of 1990. 
45 a r  cait iiassed h u z h  the Ddnish suain. - 

4. The conditions of passage in the Danish swiu  are thus a mamr of great w n a m  for 
the Finnish economy and society. in the following paragraphs. those wnditions are 
surveyed from the perspestivc of navigational geogmphy. 

Sedion ü. The Ccogrsphy of the Straits: A Ceneml 
Oeseriptim 

5. The a u a n a  hum the Nonh Sea IO the Baltic wnsins of six suaits: The Kanegar. 
Sam% Bclr. the Sound. Little Bel& Great Bdi and Fchmarn Belr. Out of thcx. ihe fmt nvo 
can also k dcscribcd as pan of the North S a  propa. Both of thm - uniil<e Lhc 0th- fow 
- wntain a rclatively wide hiah seaschannel m the middle. Fehmarn &It form a waterway 
knveen the islandof ~ehm&n and the h a n  North Coast. 11 is no1 a direci connectioin 
k w c m  the North Sea and the Baltic. in addition. the h e l  Canal fm an impaant 
arrificialwateway linl<ingtheNorthSeawiththeBalticatthecityofKiel i n h a n y  (Map 
2: The Danirh maits). 

'Erik Briicl, 'Les &mis dawis au point de wc dc droit international". 55 Recvcil des Cours 
(1936 0, p. 604. 



6. It is mmmon to trcat as ihe Danish (a Baltic) suai& the m m  limitcd gmup of k e  
maiumnsis~~oftheSowidandthe~oBel~.LirtleBeltandGreatBelt'-the"BalticSea - 
Aocesses"? 

Seaion Ili. 'llie Great Belt (Storeklt) 

7.TheGreatBeltissiniatedbetweentheDanish islandsofFm-laneelandinthe wcstand 
~~ 

~ j a c l a n d - ~ o l l d  inthecas~l~~toial  lmglh isaboutb0~ome&s.liis~dc1'~miledin1henonh 
(as a&t Samw Belt) by a Iine h m  Fyns Hovcd io Rosnaes and in the south (as &t 
~ehi;iam Belt) by a l*e &m Gustav ~ a k  to Kappel Church (Map 3: The ~renr ~e l l ) .  

8. 'Ihe widthoftheGreat Beltvariesknveen 18.5 and28.2h Itisdividedinthemiddle 
bv S m  island inm w o  clmmls. the Wesr Channel W s m n d e n )  bcnvœn N v h  . ~-. ~ ~ ~ 

(Sn) and SW~B. and the h i  ~hanncl (mmdnij benveen sGge and ~a lkko ;  
(Siaeland). 'Ihe navieable mute in the West Charnel is about 3 3  km widc and in the East 
61 ;bout 1.7 GI wide. nie @th or t t ~  GIIS BCI~ variesbctwm m and 2s mm 
but extnds to 66 m c m  at Langeland 

9. Tidal variations in the dqnh of the Great Bell are insigniiknr ranging F m  O toO.4 
mm. More i m ~ t c a u x s o f  water-level variationare wud andaûnosvhaicumsure. 
~ a s i u n t  wcsieily wind f- m t c r h m  the ~ o n h ~ e a h u g h t h c   gai hmiiadom 
inlothc SoundandtheGreai Bel~"~sulting i n a n o v d  tiseofthewalevel. Undacxlmne 
mndinons. up IO 20 m above mcan sa ive1 have bem rcgistend ai sevaal locations. 
Smngeastdy winds have the opposilceffm (negativc s~ow)".'Alsothe now ofrivrn and 
s&mp~ginthe~altic&Uibuiesto whathasbemd~b6dasa"fomplcxpancm 
of variation in the watcr mlumn evcrywhnc in thc Ballic approachs".<Tne Great &Il is 
rclatively wcll pmtected h m  waves. The probability of variations in wave height 
cxceeding 1 m is only about one per cent. 

10. Wind and changes in the water level may cause cumnu and c m n t  changes in the 
differcntpansof the suait 'Ihecumntspeedmay uceed 1.5 melredsecond Crosswmnu 
andsudden currentchanges may makenavigation morediicult.especially in nmwpans  
of the suait. 

11. in normal conditions. navi~ation h u n h  the Great Bclt dœs not a>sc oanicular 
dificulues Ncvcnheless. weath& and clunaÜc mndi>ons may cause problek For ihis 
rcasm. and b u s e  of incrrased vcswl sue and volume of wffic. ihe Danish Govmuneot 
atablishcd the intemationally mognizcd navigation mule - the Roule T- in 1975. which 
pasws h u g h  the Great &II (cf funher Sstion V below) 

Erik Briiel. 'Lm démis damW au point de nu de droit intemational". Y Recueil des Cours 
(1936 1). p. 599: Gvnnar Aiexanderuon. The Baliic Srmis. (1982) p. 69. 

a Harald & k r .  "Shipping Routa Io and within Ur Baltic W. 30A&npolirik (1979). p. 
zn. 
' Ankcr Niroin. "Raite T. A Mapr Danish Waicnvay''. 72 PIANC - AlPCN - Bulleüh (1991). 
sCzAnncx1. 
' Ibid. 



Section N. A Cornparison of the Navigationai Gcography 
d the Straits 

1 2  To undasœnd the simiticancc of the Great Belt it is usefui IO look brieflv in10 the ~ ~~ 

Eharacteristics of ihe al&ve watmays, and the mnsiduatick of law and &graphy 
which have made the G m t  Belt the most simiticmi of thc swiu for heaw inmtional  - 
wffic. 

13. The iirrle Belr is mclosed within the baselines of the Danish lerritorial sca and is a 
pan of Danish i n d  watm. Il is situaml ktween Als (lulland) and Ac10 (Fyn) and 
dclimiicd in the nonh by a Iinc fmm Aekl0 to Bjbmsknude and in the south hum POIS-Puk 
10Vejmes~.Thcpassagehasalengthof68milesandaminimwiidcpthof11.8mcms. 
n>e wi& of the Little Bclt varia k t w a n  700 me- and 275 km.' 

14. In May 1935, a bridge was opmcd over the Little Bel1 ai Snaevcringen, conmcting 
the Jylland pninsula with the island of Fyn. The bridge resuicled passage IO ships with a 
ma&um height of 33 metres. 

15. Navigational auditions in theLittleBeltcan bediffÏult nienomhemsection of the 
Little Belt is b and namw but in the mual section detached shoals &cInavimtion 
mcwhaL ~ l s o : ' l l ~ e  cumnt is m n g  in the Bclt. up IO ihrrc mm pm seand 'Eddies' 
are formcd" This. m. may cause dificulties for navigation. 

16. The Sound (0rcsundbundlSund) is the easiemmost of the ihrrc mwmcs  from 
the Kanegai IO the Baltic (cf. Map 4: rhe Sound). 11 is siruated betwan Sjacland and the 
southwcstcoasiofSwednifSk~). II isdelimiiedinthenonh bvaIinefmmGilbiereHovcd 
(Sjealand) to Kullm (~wehen) &d in the south h m  SICG Klint light ($ae%nd) IO 
Falstcrbo (Sweden). Iü width varies kween  4 and 47 km. 

17. The Sound is divided in its nonhern pan inIo an eastem and a western channel by the 
island of Vm. The 83 km wide w a m  chanrael beween Ven and Siealand is the mon 
mmmonly uwd in iü southmi pan the Sound s dvidcd agam mi; two channels the 
Droaden on the Danish side. Fiintrannanonihe Swcdish side. Droadm issiruaicd berween 
the Glands of Amager and Saltholm and passes by Kasmp (co&nhagen A i p R ) .  

18. The Sound is the shortest route k w e m  the eastem Baltic and the Nonh Sea, but the 
hughiofthcvc~lsusingiteImiml by thedepthsof~upmcipalchannels inthesouthem 
r>an The demer channcl is Drogden on the Da& si& lis depth is 7 7 mems. whle h l  
8f the ~ w c d i h  nin~annan is only 7.1 m e m .  

19. '11n Drogden Channel is approximatcly 4 miles long and has a minimum brcadih of 
290 mems. in 1900 the Drogden was drcdgcd h m  6 10 7 m e m  and in 192.3 h m  7 107.7 
mees.  which is iü c m r  @th. 
m. On 2.3 March 1991 a Treatv was siened ktween.Dmmark and Sweden on the 

~ -~ ~ 

consmiction of a fued link o v a  th;Sound~.kcordin~ to the present plan. the link will k 
mmoleted as a mmbined rail and mad bribe wrcc~t for a &on of Droeden a iKaSmi~ 
southan ~a~thoim.  where the ~ink is to be p l a d  in a submarine tunnel.- 

21. Kiel COMI.' The 99 km long Kiel Canal was opmcd uhdcr the n a m  of Kaiser- 
Wielm-Kanal in 1895 and is siniaicd hilly within Gmnan lerritory. II has bcen drcdgcd 

' US Defenw Mapping Agency. Soiling D i rcc l io~  (Enrowc) for lhc Boliie Seo (Sowhcrn Pan). 
hb. No. 194.Sth cd. 1989. 
'Gunnar Alcxmdcmson, The Bal~ic Slroiu. (1982). p. 65. 
'cf. Anncx 2. 
'C f .  Rairrr Lsgoni. 'Kiel Canal", Bunhardt (a) 12 Enryclopdin O f P i r  I n i e n a l w ~ i  Law. 
(1987) pp. 2032û.2. 



and broadcncd several times. lu -nt mimimum dcpth is 36 feet (1 l m). T h m  arc nine 
brideesoverthcCanal which h a v e a c l ~ c e o f 4 2 m .  Forships withdimensionscxcecding 
th& of the Canal and iu bridges, the Danish swiu  are th; oniy acccss IO and h the 
Baltic. 

22.BytheT~tyofVdesofZsJune 1919,thcKielCanal wasmtanationalizedli~ 
Canal was IO m a i n  o p  for the ships of al1 Sutes in peace with Germany on the bais of 
full equality. in 1936 Gnmany declared that it was no longer bound by the the relevant 
Airicles of k Versailles Trcaty noting, howevcr. that navigation on Gennan wataways 
wained k on condition of rccipmcity. 'lhi declaration has not bem revokcd by 
Grnnany. Today. foreign merchant ships in the Canal are acmrded the same IuiImmt as 
shios inGeman interna1 waters. e x m t  thaishius in transirmexemotfmmcustomsduties. . . 
~ k h i p s  and 0th" public nonsommercial ships mus1 obIain prior permission through 
diplornatic channels for passage through the Canal. 

Section V. Route T: 'loe Pnmary Sifieaiice of the Great Beit 

23. 'Ihe Great &II is theoniy dœpwaterpasage k w e m  the Baltic and the North Sea. 
l~has~~~alwayskenusedbylargeships.Bytheearly 1970's.hafficiniheGmtBclt 
had vastly increased and the avcrage size of ships had g~'Own. Cainm was üM directcd 
at the nœd to prcvent collisions or gmundings of large vessels. and parlicularly tankm. in 
the narmw waters of the Bell.' 

24. To avoid collisions and mundings with a wtenlial for causmp, envimnmmral 
calamophc. it wasdccidedtoes~bl ishan~lcmst i~~ l~  surveyedand wcÜ-markcdmit 
mute with a guamntœd minimum clearance. intemational Manwiie Organization W O )  
~esolution i 3 3 9  (Do wasadoptcd in November 1975 with the ti~e"~e~ommendarion on 
mvigarion rhrough rhr enfrances 10 rhr Balric Seo"'). The Rcsolution mmmmded  that 
a mutinn s v m  k cstablishcd so that shiosovcr40.000 D W o r  havine adraueht of 13 
mems&~orcmightsafely navigatekw&n theareaofSkagm (thcnonh;m tipof~ylland 
 mins su la) andGedserRev IFehmarnl.Piloraee services w m  recommendcd forshios with 
; draught.of 13 m c m  or morc. Th; ~ s o l & o n  notcd the possibility of draughk king 
rcduced by as much as 2 m e m  due to unknown moving obsmictions. - 

25 Subsequendy .ihc Danuhauthonties esissueda booklelonRouleT.This wastheoansii 
mute berwm Skaacn and the am North.Easr of Gedwr. with a mrnunum dmth of watn 
of 17 mems. ~ h c  d i r s t ionof~ou te~ i s  markdon ~ a p 3 .  ~ o u t e ~ ~ a s s e s  throigh the East 
Channel of the G m t  Bclt 

26. Though the official dcpth of Route T is 17 meIres. the under-keel clcarana 
r o w m n d e d  is 2 mems. so that the cffcco've draught for ships using the Route T is 15 
meml.  The route is markcd by Iight buoys and lighu. Th& arc 14 lighthouses al the 
muancc Io and in the interior of the G m l  Belr Danish pila assisiann is avaiiable and 
rsommended for large vcssels. &cause of heavy wffic. ships are expatcd IO panicipate 
in a radio rcponing service (SHIPWS). 

'CI.dsoAmrrI. 
'AMex3 .  
'For the underkœl c l m œ .  sec AMCX 4. 



27. One of the traffic sepamlion schemes in Roule T - "Becween KonBr and Spr0g0" - 
is simatcd in the Eastan Channel orcciselv at the wint which the miecled bridge is 
inimdedlooms. AI thatpoin~ t h e & ~ t h ~ o i & ~ c  $dinctedintoa~v~ational channcl 
550mem wide and 19 mernsdœp. andnorth~(~ing MIC intoachannel 600 m e m  wide - - 
and 17 aem dccp. 

28. On 19 Novmbcr 1987 a mw molution was adoptcd by the IMO on navigation 
through theenmœsto the Baltic Sca'.ThisResolution w& adopledon the initiativeof the 
Govanmenu of Denmark and Sweden. It repcau the wnlenu of the 1975 Resolution and 
adds a pmvision wnaming s h i i  carfyins a cargo of class 7 radioanive matcriais as 
~pecificd in the international Maritime Dangerous Goods Code.' 

29,'bemile the establishment of Roule T. the Govcmmentof üenmarkhas continucd to 
u<prcss&ccmabouithepsibility ofpollutiondue tocollisionsor~undings in thearea. 
'Ihc use of t il ois has bxn mmmended. and Denmark has iaken slcps intanationally Io 
muoducc &npulsory pilotage for al1 shrps excading 20.000 ~ ~ ~ . c a r f y i n ~  dangerous 
caraoec in bulk when mversing the enwnces IO the Baltic Ses.] - - 

M. The navigational rouie into Fiinland's deepcst harbours - the harbours ai Pori and 
Kotka and the oil harbour ai SkBldvik - has a draught of 153 m e m .  As explaincd in Amex 
4. this wrrcsponds to the effective draught of Roule T. taking auountof the mmmended 
unddeel clcarana of 2 mems. in facL the dcpth of Finland's dœpwaler channcls has 
bmspsifically measurrd IO acmmmodale al1 ships ihat are able ioenter the Baltic vio the 
Roule T. ïïu channels leading IO othcr imponant mmmmtal harbours in Fuiland apan 
from thox already mentioned&o have a draught far in excess of the 7.7 mem draughl of 
the Drogden. 

' C(. Rouein8 ofShipr. Nmignrion thmugh t k  Enrramtr to tk Boliir Sen, Nou by rk Grnem. 
mrnü o/Dtnmork and Swtdcn. Intaulionai Marit in Organizarion. SuMomm'nee on Safety of 
Nmgation. 32rdStlsion. Agenda Ilm 3. Da. NAV 3YJR. 24 Janvary 1986. 

'Cf. Propralfor crnnin <wndoiory we ofpibm8r stwicts for shipr ovrr 20000 CRT cnrrying 
dongcrovt w 8 o c s  in bvlt in t k  Boltir Sen Arta. rubmirrrd by DrnmarL Baloc Manne h n m n .  
meni Rorcction Commission - Helsinki Commision. Maririmr Cornmitter. 17th Meeting. Horn. 
burg. C c m y 2 4 - 2 7 S e p r t m h r  1991. Da. MU17/5/1. 19 August 1991 



31. 'Ihe w o  pmhlcms that have givm rise 10 most d i m i o n  amongjurists regding Uie 
law of international switsan the definition of an "intunational swi1"and the characier of ~~~ ~~ - ~~~ 

the regimc applicable ui such a S ~ L  As regards the former question, il wmu clcar lhal the 
Grcar Bell is an intemationai swir - despile the facl thai il is enclosed wiihin Denmark's 
temtonal sea. 7his  pan of the memonal will givc a bnef histofical ovmiew of the 
developmeniofthc international sianisofthe Danishsmisandiürcmgnitionby Denmark. 

Section 1. n i e  International Status of the Baltic and the Law of the Strdts 

32. n i e  naviaarionai regime of the Danish swits is a huiction of the stanis of the Baltic 
Sea. W m  the Ëaltic a cl& sca (mare ciairrwn). thcre wouid be no -n w assume. a 
priori. the existaice of a nght of fm passage in the swits. Convmely, wcre thne no 
medom of nassnee in the sbaiu lcadine to the Baltic. the Baltic wouid hv that v a t  fact - - 
k o m e  a mare clowm. 

33. Nowadavs. the Baltic is an internationai sa which encloses lame areas of hiah seas. 
Therc is a hist&iotheopenness of the Baltic - a history which widcrlkcs the inl&tional 
chmctcrofthe ~assaaerezime in the Danish suaits. This historvcan bemapimlatcd under . - -  
two hcadings: 

- The abolition of the Sound Dues: 
-The reption of the idea of dominium maris Balrici. 

A. THE ABOLmON OFTHE SOVND DUES 

34. 'Ihe early hitory of the regimc of passage in the Danish suaits is dominated by the 
question of the Sound dues.' 

In 1429. Ihc DanishKing EricofPomnaniabeganto lcvyadutyon intemationai shipping 
passing h u g h  the smits. lhus a s sdng  full Danish dominance ovn srnits passage? A 
long lineof Danish kings followcd his example. in ordcr tocasc lhcir financial simation. At 
their peak, the dues constimted somc wo-thirds of the Danish Smte budget. 

' There ira vcry exvnsive Cluani r r  on Ur question of thc Danirh Sound Dum. For thc following 
IcxL rcc in paninilar thc follming roumcs: "Aflmningcn alSund- och Belaolden ALulykkcr 
qhc rom Manurtipi for Medlrnimemc of Rigsraadei og mcddelv d Udemigsmui i  
tillaadelw.". Hinorisk Tidrsbifr3:l. (1858-1859). pp. 455-558: M m  Rubin, 'Sundloldcm 
Aflmning". Hisrorisk Tidrsknfi 7:6. (1905-1906). pp. 172-31 1: H e m  Hemingscn Skipprc. 
Kiarercrt a h  Toldere. (1970): Svomcn T o l o ~ ~ h i r t o ~  I l l  IHirrorinllintn r i h o ) .  (1983): B K  
Miichcll. Euroman HirroricalSm~inics 1750-1970. Abidmi Edition. (1978): kddcrun. Don- 
m k  og~o&nto ormrcrd, (1856). lrnrrs on ~ h r ~ o ; n d . ~ u e r  purrion. (1855). C.E Hùl. 
T k  D-h SouidDues ond the C o d  o / l k  BaJltc, (1928) 
For ihe pvrparc of levying a duly for pairagc In ihe smu. Enc qualified thc Sound and thc 

Beli as paru of 'Danuh vatcrmwer" ("~UKCS de l'eau du myaum de Dammark"). ihw W.- 

xning Ur r o v M g ~ ' s  naditional nght lo V n p  dulie on f m i p r s  mvring his rralm Cf. M. 
Dc Taube. "Le stanii juridique de la mer Baltique jusqu'au debui du xixe sic~lc". 53 Recuril des 
Cwrs (1935 UI). p. 481. 
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41. In October 1855 the Danish Govemmm then sent nous to the Govanments of the 
munnies involved in the wffic h u g h  the suais. nics notes mntained the Danish 
mwosai to end the dus in r e m  for the mymmi of a capid sum to Denmark and an 

amounted.m ~ 6 . 2  million ~ a n i s h  D O I I ~ .  HOW&, it was imp6ssihle to persuade the 
munnics involvcd to raise a sum of that si%. Afvr extensive delikrarions in wual 
mœtina that lnstedovnave.r.them waslowmdto35.0millionDanishDollm. which - 
s&&nited the basisior me calcuiation of the sham of the diffemt narions. E a ~ h  
munny had to pay its share in insralmmtsovn a pcriod of iwuity years. On this basis, the 
Treaty on the Rcdemptionof the Sound Dues was signcdon 14 Mmh 1857. Ratifications 
w m  exchangcd on 30 March 1857. 

TABLE 1: THE CAiCüLATlON OF THE SHARES OF THE VARIOUS CO- 
(Sec opposirr pngc.) 

43. n i e  Sound ducs have km vcry widely discusscd in legal litaannc. Ihc pnvailiing 
opinion is mat by the time of their &liti& in 1857, they w m  alrrady somewhai of an 
amduunism. loc law of the seahad by thm dcveloped m the dinction of providing for& 
passagein international swiu.oratl&ofcastiogsaiousdoubtmthe~oas~Sta~'snght 
toexactdutieshanshiprorgoodspassinghughsuehshaits.niesiniationispertiapsbest 

"le uaitémquestion fait uneapplieationpo~itive.mœqui amcane lepassagedes 
dénuits danois. m v m ~ s  de wix. da rèdcs atnhales du dmit intemational nir le 
passage des détroits in&tionaux en &ps&paix.c'est i~ din: h i t  de passage 
inoffensif des navks de m m m m  par l a  eaux territoriales ...".' 

44.hadditiontotheDanishaacmpt tourplainthcSounddues-andthustheshaitsregime 
- as a oan of the Dantsh Kim's damminim. t hm w m  othu amects of shaits passage chat . - 
wuc ky ml& to vie& mgarding the sianis of the ~ a ~ t i c .  

45. nius. thuc was aprohibitionon fomign warsh~ps using the swits withoul the Danish 
King's p i s s i o n .  This lastcd und 1658. whm Denmark's Swedish provinces - among 
ihmithe~v~ofScania.orthcsouthmpanofSw&npropr -wacccded WSwedcn 
, ~ ,~~ ~~~ 

intheswits.htheTrenryofRos>tiIdcof26Frbniaty 1658. Denmarkand~wedendsided 
m n  ioint mntrolof~assaee bv w m h i ~ s  hueh theswi l s  f Article iin.'niis iointmnnui 
WU put into CFSCC~ d;ruig-theL~ 0fi691-3.- 

46. loc Trcorv of Nvsrnd ~ U w i k a u ~ U n a J  of30 Auput 1721 out an end toSwedish 
d a m i i  in th; Ëaltic and startai a &ri$ of ~ u s s i i  su&. Russia had the same 
inmest as other dominant w w m  in the Baltic in barring outside naval w w m  han the 
Baltic. ~ e n œ , ù i a ~ o n v c & n r c s p c n i n ~ t h c ~ a l r i c k r m ~ n ~ u r r ~ a n d ~ ~ & n o f 9 ~ a r c h  

' W; BrikI, 'Lss dtmiis danois au pouii de N du dmit inicmatjd,  36 R ~ v e  GinCrde & 
Droit lnumolionol Public (1929). p. 116. 
Cf. Parry. C~solidatcd Trcaty Scrics. vol. 5. p. 30. 



35. At hl, the dues w m  paid by the ownu or masur of the ship iisell: the cargo was 
mtuscdasa~undforduarmningIheduty.LntheMvof~L(1426-81).howeva, 

m o r c h o n c o r & p P . ~ t ~ f t ~ m - m w ~ t h e ~ t 1 e o f & ~ ~ ~ l s i o o r e . a n d  
the Sound ranaimd the main source of income h u & u t  the h i s w  of these cusmms. ' 

ing k dues, muchdgndiag on the poiitiai situation of the &y?- 
37.Towardsthekginningofthc 17thcmniry.theEuropcanscapowm.Britain.HoUand 

and sane othcrs. km w show a marked intacst in the Baltic. The reason was that the 
naaual of-many Baltic munuies p i d c d  raw mamiais for üie wooicn sailing 
navies of the dav. This cwneftion k t w m  foresu and sca wwer sait thousands of British 
and Dut& shiG inw Ihc Baltic to fetch the goods their m&es nccdcd: timbcr, m. pitch 
and h v .  At the close of the 18th ccnturv ùutch shius km to lose propuid m their - 
cornpetikas and British ships kgan w &te the S o k  

- 

38. The unpopuiarity of the Sound dues inmasai stcadily in the ninclœnth cmw. 
th~1ingthe427 y ~ o f t h e i r e x i s t m ~  thedueshadnevu b m v e r y  popular but thepmtcsk 
had bcen prcviously more subducd than they became during ihc Iast halfcennny which 
prsedcd ihe ~ r e &  which mded the dues. 

39. On April 14th. 1855 the U.S. Ambassadm w Copmhagen. Henry Baüngcr, was 
insmictcdwsendanotctotheDanishGmmmtinfmingitthaifromthe I4thofApril. 
1856 onwards the Amaicans werc m t  going to pay any funher dues for their ships or 
eargas passing the Danish Swits. ïhis  initiative, from a nation which was hy no means 
Ihe most important of the munuia using the Sound forlheirmmhant ships (the Ammcan 
shius did not cvm mach the numkr of 1M annually on the averane), induccd more 
int&ationalpmusts. Consquenlly the ~ a n i s h ~ o v ~ m t d r c w  up th;:oullinesofaplan 
w put an end to the Sound dues and to provide suitable mmpmsation to Daunark. 
40. The fus1 pmblcm for the Danirh Forci@ Mjnistiy was w d e m i n e  Ihe s k  of the 

comrrnsation. Pavments during the verid of 1842-1853 wcre takcn as a b i s  for this 
calciation? TG w m  sevaai& of dues and f m  paid during this priod. the most 
imwnant b e i  the acluai customs ducs which werc uaid for the m i t  of difierat 
co&nodities <the cargoes of the ships. and the lightho& f m .  which w m  paid by the 
ship irrcspective of whether they w m  IoaQd or ballastai 

' Smuggling <vas a grrat pmblem for Uu ùanish authon& It is impossible m &mm Ur 
amouni of gmdn rranrponed h g h  Uu Sovnd withovt -r dslaration. kit  dury evasion 
rcoambvegwconaUUuti~.Tompran~UuDancrni~ihai4prœntofUu 
duty ps*i wrs m go m Ur masta of Ur rhip. white Ur &&. of courae. wcni inm Danish 
cashboxer. This nipulaIjon had Uu eRsi ihai Ur capmin hmi an inlaes in acting m il ihai Ur 
ampletc cago wm dœlarcd pmpaiy. 
' At Uu hc of Senin (1570) Swcdcn and iu provinces wcrr liberalcd from Uu Sound ducs 
d ~ k .  
'Lam. ii wm dsiW m l u v e  Ur pmod of 18481850 ouui& Uu b i s  ofcalcul~on on Ur 
gmundr Uiai ihe poliocal and c î o n a i c  balaM of Eioop wm dirmrbed in ihmc paniculio ycars. 
~mUuhcandandvolalvtiomBL;ingplncctbuLthiuaff~ihcamouniofducrflo~Ui. 



Table 1 

THE CAUNU~~ON OF THE SHARES OF SHE VARIOUS COUNIRE IN P A ~ N G  
SHE COMPUYSAT~ON 7U ïHE DANISH &VERNMENT IN ACCORDANCE Wrm 

THE TWTY OF na ABOWON OF na SOUND DUES 

20 

1759 thc ove wwas - whilc maising m vmtect mmmercial naviaation of al1 wunuies 

47.'Ibccndofpmm~mdosethcBalticeamcwitbGusramptmaablishalcBgul 
op'Anncd Ncuoaiuy in 1 7 8 M  and 1800. 'ik F~KI League was c a a b W  foUoar9ig a 
dcclaration by EmprrssCamarnknofRussiaofZs ~ebniary 1780. hhaddotomainly wih 
a strict defuiition of wntraband goods. Msny powas m t c d  thc dcclmuion Pumant to 
it hvo Convations mrc coocluded witb kidmtical &t one bawcm Russia and 
D a u n a k a n d G u o W b n w m R u s n i a a n d S ~ n i c N e ~ l a t c r d t o l h i s  
"double wnvmaon". ï b c  IWO Caiventiolls wntained thc L X M D I ~  that Gu Balac "cst 
une m a  famée, inwntcstsblcmait cclle par sa siNation IO&" (Ahde D' ln in anempt 
to isolare C h u i w l i ?  the Baltic a DMirhSmdish Convuuton of 27 March 1794 
p i ~ e ~ y m a t ~ ~ a l t i w d e v a n t & j n i r s ~ r e ~ ~ e w r m c r f ~  
a inamsible A des vfksaux amits des Partis a guan Cloignh". (Artide IO)? 

48. Camcrine's soo. Paul L mcnqwd m r m w  üw League of Amai Nuitrality in lSOO 
witb a saies of ucak d u Q d  bcoueco Rusnia and Damark-Norway. Sw& and 
Russia' Afta thc NapaImnic wam and Gu bombadmmt of ~opnhagm in 1807. 
howcva. it bsamcdcar tbat Demmkwas mt inapmitionalonetogusranrcc thcclosun 
of the suairs m the navics of outside powas. 

49. Aaempls to clme off î k  Baltic have always relatcd to s o m  Baltic nation's wisb to 
~cepbe~ig-wsrshrprawaywh-~haveoevaamodman&&e 
denial of the nght of commcrciol ships m use Gu Baltic in üw same way as any ofha pan 
o f w d d s e a s ~ h m n g t h c u ~ c a i a u y . ~ h a r b c c n m > g n o u s a ~ & b ~ t h c  
intemational diaraaerof the Danish saaia and thc right of PU wunuies. in tim of pcaa. 
to d k i r  animacial vssels through t h  on a p a f d y  qua1 footing 

M. The Danish mais rcgime was thc subjm of intemational &ltkrations at thc 
VrrsBüic~ PeoceConf~rence 1918-9. The Vasaiiles Pcace Treaw limiuà Gamanv's rinht 
m c m  folKif~ca~>~-clos Io thc swits ana ni3 was dme. as-was aauà in &cle Ï95 
of thc TIWIY. "[iin ader to aisure frce aassaec into thc Balnc w al1 nations". Paitidarlv 
intasring is &=-fan ihat the provisionasaibes the frce passage right to "aii nations" a n i  
mt simdv io the siaics mmiw in thc 3857 CoDmham Trcm. As one wnnnmrator har 

5 1. hiring ihe intcr-waroa. sevaal cdifïicaùon a n a n p ~ .  bawd on Anide 23 (e) of thc 
kague Covniant. wac umhmka~ so as to enhancc thc frcedom of navigation and 

' Wny. Contolid<uedTrcnryStries, vol. 41. p. 285. 
lPany. Concolida~edTr~q Senu. vol. 47. p. 345. 
' hmy.  Cont01idaicdTrenrySc~. val. 5L p. 191. 
'Cf.  Caivcnrian BnwM Rusria ami Sweden for Ur Rc-Ertablùhmenl of m Amrd N e d r y .  
4/16Dxcrnbcr 1800. M amlded milan 27 Febniary 180I.lheR-DanirhConvcn- 
tian of 5/16 Dxcmbcr 1 8 M d  ihc Russe-RurpianConvrntian of6/18 Dcambcr 1800 have Ur 
ram wnunr Ct Wrry. CwolidoiedTrcary Serirr. vol 55. p. 41 1. 
'For uxt of An 195. d AMer 6 
'Rina 'U stanit juridique de la Ma Baltique P partir du W ( e  si&le". 52 Rccvcil du Corn 
(1935 11). p. 159. 
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mmmcrrr. Oneexamplewas theBmcelo~ ConvenrionondSmueonFree&mofrrmir, 
adopadon 20 Apd 1921. The Convention and StaNte are applicable to al1 territories under 
the sovcreignly M authority of S m  parties. and including their territmial wam.  The 
d a  aace W faciliule frre uansit of arsons and ~ w d s  in their territoria. Arcsmation 
is made,-howem. rrgarding the eunomaiy conditi& ngarding m i 1  in their territorial 
waters (Amde 2). Ihe Convention and Statute wcre raiified bv DcnmarL on 27 Ocwber 
1922 snd the" prbvisions wcre implementcd by Danish --NO. 197 of 19 Apd 1923. 
(Lovtihxk 1923 A ii 1205.) 

52. The position in the inter-war era is summarized by Brllel as foilows: 
"...depuis la gum,  il se m a n i f a  une tendana û& nene A mueindre I'exarise 
des droits de l'Em nvaain muuc sur les passages qui ont une importance pour les 
communications inmtionaies".' 

53. In so far as the swiü rcgime can kinfmcd from views rcgarding the stahis of Lhc 
BalticScaLhcaeasional s u g g e s t i o n s t o ~ ~ t o t h c B a l t i c b y ~ o f n o n u k l s t a l  
S m  have only mnœmed wmhim and these suggestions have nevcr amountcd Io a 
diangc in the l a  stanis of the ~a l i i c  inm a cluscd &. In the foilowing iwu sections the 
stahis of the suaita is uamined from the pcrspstive of Danish law and rcgularims. Pan Ill 
of the m d a l  wiU elaborate on the pÏ&t intemalional law applicable in the Sraiü. 

54. It may k appropnate to end this &on by rcfmùig w the Reponfiom rke Nordic 
Senior OflScinls Grow arsi~ned ro Srudv rke Prereouisifes for a Nuciear-Wumn-Free 
-in r h c ~ o r d i c ~ r ; r r ' . T h ; ~ e ~ o n  w i p r e p a d  by hgh g~vemmmtal officiais huma11 
the Nordic wunuia. including Finland and Dnmiark. and il was submincd m k Nordic 
Facign Mininmat their meeting in Karlshamn. Swedm.on 22 March 1991. The Report 
notes lhat the Danish suails arc "inmuonal suaiü" and ha! 

"...the Nordic munuies' intamctatiais of the neht of oassaee. as fnmulated in 
muonal rcgulauons for smü:are m full a-mkt wi& the &naPt of 'inrocmi 
oassanc' m the 1958Convmbon IontheTmiorial ScaandthcConumiousZoneï' - 
i s s ï 8 3 . )  

55. Ihe o m  sea fharacter of the Baltic and the intemationai statu of the suairs is 
~nambi~uously rccognired. The Repnn observes that the establishment of a 
nuclcar-wcamn-frce m (is. the closine of the Baltic from acass bv anain m u s  of - . . 
ships) 

W d  rcquk lhai nuclcar-wcapon powus approvcd ihe munciation of their 
righü 10 'innaml passage'. as guarantad by international law". (Sen 83.) 

II wneludcs lhat 
"ïoday. a large propomon of the Baltic Sea mnsins of inmtional watar A 
limivd grop of S m  - like the Nordic counuies - canmt legally dccidc on iü 
~ N S  hithe &me way as they can rcgarding theirom land tenitones and intemal 
waters Funhamm. evm in theu territorial wam.  the law of the sea would..not 
aUow foasral states the neht to muhibit nuclcar weawns on board the VQSCIS of 
fonign stata which arc 'ùuKxrnt NNmstancs a>nmning 
oassaze into the Baltic Sca canmt k remilatcd bv coastal states ùnsoecrive of . - - 
international law.". (Scct 8.7.) 

'Erik B a l  la M u  damir au point de vue de dmit inonintid'. 55 Recucü &s C m  
(1936 1). p. 679. 



Senion IL Denmark's Territorial Sea 
( S a  also Map 5: Danish fcmiorial mrrers) 

56. Dennmk has a territorial sea of 3 nautical d e s  (5556 Km). The baselins of its 
t a r i t o n a l s e a a r e d c u m i i n c d b y ~ ~ o . 4 3 7 o f 2 i ~ k r 1 % 6 ' a n d < ) r d u i a n a  
No. I89of 19Amil1978 (amtainin~minormodifications in rhc bascline). Atits nanuwest 
poini. rhc ~ r e a i ' ~ e l t  is e"closed w k n  Drnmark's vrritorial sea. The ~i r i le  Belt is a pan 
of Danish in& watm. The watm in the Sound arc in pan Danish lmitorial ga. but a 
pan of intemal watmrcaches up tothe lineof &limitati&esrablished in the DanishSwcd- 
ish Declaration of 30 Januarv 1932'. S h i ~ s  cannot vass the Soundon the Danish si& of the 
international tmundary with~utpassingihrough &mark's intemal watus. 

Section ïïï. The Daniih Sûnlb Nangation RegIrne under Danish 
Law 

57. The Tmty on the Rcdcmption of the Sound Dues of 14 March 18.57 abolished the 
paymentsduetotheDanishKingf~shipsandcargasIavasingthesIaits.krOppmhch 
mred: 

'With ürese dues has disappcand the 1 s t  wiKncss of fomin tims when h u  
navigation on the sea was not univasally rccognised"' 

58. In the 20th Cenlury. Danish turimrial watm regdations have always assumed free 
passage in the t h  swits. Two points are devant in this connedon: 

a) Most of the regulations wncem passage by warships. Though they am no1 d i r d y  
relevant w passage by commercial vcssels, t k y  are stül imporrant in showing a kind of 
minimum nght ofpassage in the sû'aits basedon gaimil mtomary law. It isgenaally held 
that the 1857 Trcaty did not wvcr passage of warships, but ihat this question is regdatod 
by g m e d  customary law and the relevant Danishrcgulalions. Because the intentionof the 
1857 T ~ N  was not IO resuict but ratherto liberalLa r>assaee riehts. iican te inferred that 
whatcverrhc rights which wmmmial vessels may cnjoy uRderthe 1857 Tmty, thcy must 
à at least as liberal as the basic standard   ove mina warsh'is. - - 

b) The relevant regdations show that Danish law irxlf makes a legally significmt 
distinction berwem "ordinary"Danish walm(territ~alseaandintcmal wa<m)on theone 
hand and the 'hanuai wat&ays" existing in the srraits on the other hand 

59. H m  is a rapid survey of the relevant Danish rcgulations: 
1) The Roval Derree of20 December 1912 Reardine Danish neuwlitv in lime of wa9 - - 

a&blished;he main nileoffreeacass forbelligemit warships to Danish kmtorial waters. 
TheKin&howevn,r~~~cdtherighttoprohibittheumq intoDaniihintcmai watusWin 
panicularcircumstances and for the protection of the smereign rights of the Kingdom and 
the restinition of its ncuwlity" (Chapter 1.1 (c)). "Inmal watm". again. wcrc dcfimd as 

' AMCX S. 
AMCX9.  

'AMCX IO. 
' L @plkÙ l l .  IntcMOMf h. A Trcobre.. Vol. 1 PeaCC. 3rd Cd. (Cd. b)' F. Roxburgh). 
(1920). p. 350. 
' ANiex I l .  



'Pxls, muancies to poW, roadsteads. bays. tmitorial watm simatcd betwm and on the 
insideof islands.isietsandxtcfsthat a r e n o t ~ t l y  subme~~S'. Anexwtiontothis 
&finition of & wams was made, ho&va, in r&xt  of thatpmof the k g a t ,  the 
Sound, theGreat Belt and the Liaie Belt "which f o m s  a naturai passage-way betwœn the 
Nonh Sea and the Baltic ...".' Iheroadsteadof C q m h a p n  (Hoiiaenderdyband hogdm) 
was, boweva. exemptcd h m  hre passage (Ch.11 (a)). 

2) It was explicitly sravd in Denmark's answer to the questionnaire prepawd for the 
League of Nations' 1930 Conference on the Codification of intemational Law that 
Damark r e u > g k d  the international stams of the sûaits and that the regime csme under 
gmral customary law. Damark explaimd that it was the purpose of the 1857 Tmty on 
the Sound Dus: 

'?O bring t h e  waters henceforward under the gencral d e s  of international law 
nlating to suairs rnmming two &ons of the open sea".' - - .  

3) The Royol D m e  of31 May 1938 on Danish N ~ w l i t y  Rules' followcd closely the 
neuwlityrkuœof 1912 ItptuhibitedthcmuyolbeUiganil warshipsandsubnmincs into 
Danish intentai waws with the exception of that part of Danish wa& in the suaits which 
fomi the naaval mute for Wnic ('%oies de w f c  nafweiis") bctwan the Nonh Sea and 
the Baltic.' Again, acass m the port and madstcad of Copenhagm mamsl phibitcd 
(Article 2(1), 2 (2)in fuic). 

4) Ordinance No. 356 of 25 Julv 1951 R e m c ~ a  the Admission of Forcim Warshius 
a n d ~ i l i t a r ~  Airwft to D&h ~ & i t o r ~  in fime oreace '  containcd both aisfinition of 
the Dankh lantorial sca and intemal waters and reauiations for the vasage of foreim - . - - 
warships. 

a) As far as the defmition of intemal w a m  ("ma tmitorial waters")was concemcd 
(Article 3). an exception was made rcgarding the Sound and thc Great Belt in which only 
pons.enIistopom.docks. baysand~ordsplusceirainspecificallymummtcd~ wcn 
reg~asintentaiwatns.Ihemainchamielsofthewosuai~(butnotthetiaieBelt)wm 
thus d e f d  as lantorial sea 

b) As regards m s w e  by warshim. the Chhana established as the main d e  that no 
advance notice 8r pa.&ë by f&ign wanhips h u g h  knmsrL's temtorial sea was 
needcd unless the duration of passaze in Danish waters exceded two whole days (Article 
6). Internai waters w m  to be &m$etely closcd for fmign wmhips (Article 10) 

A speial provision mnamcd enuy to thc part arcas of Fdmhhavn. Elsinarc and 
Copcnhagen whch rcquind spcnal p&mmi&- nevmheless. an advance nonce sufiad 
dthe wanhip intended d y  to pass h u g h  the ütugden or the Hollamderdyb (Arndt 8). 

".-dani la panie da caux tcniwialo damiwr du Kancgm. du Sund du Grand et du Petit  bel^ 
qui f m  la voies dc wfic nanuclles enm la Mer du Nord et la Ma Baltique...". Règles dc mu- 
wlilé Clablies par ordnmanoc Royale du 20 dQmk 1912. Manm. NWYCCZY R m u i l  G t n l  
3 b n e ~ T d m 7 . p . 9 0 .  
'Anna 12 
'Anna 13. 

' Anncxl3. Set alro law No. 297 of 1 Ssptembcr 1939 Rohibiting Entry of Bellipnt Wantiipr 
inm h n i s h  Hmimm, or Teniiorial Waicn which a t a b W  in mth An Z sec. 4 of 
Ur fomrr Ordinam. oeMui war in wiich Uie mm of kllirrrem ahim wm farbiddm Slraiu 



5 )  Ordi~nceNo. 437of21 Derember 1966(amcndui by ûrdinanceNo. 189of 19 Aprü 
1978) Govaninn th Delimitation of the Tmiwriai Sea is silent on passage righü. Il 
m&the O& diwinction beween thc tantonal sea(somelima sl.&ealléd"Ülcmal 
mrimriai wam") and intemal wam.  Thc main ehamrl in ihc G m  Bell and pairp of the 
~oundare&fincdas~anofthetanwriaiscalhncisnothmgwmdi~thar&passage 
would not be amlieable in these sea arcas. An inracsring provision wnccms internai 
wam.  Amcle 3 of the Orciinancc pmvidcs that lbii (i.e. th; fan that a pan of th sea is a 
pan of inlcmal w a m )  "shall involve no muktions in the cxisting nght of passage for 
fmign vessels through those pans of the the intemal waters in the San% kit, tbe~ittle 
 bel^ the Great Be15 and the Sound, which are nonnally used for such passage".' 

6) 'Ihe ~ m m t  nila on the oassanc of forcim warshms are containcd in Ord i~nce  No. 
73 il976j~ovcmuig thc ~ & i o i  of F&& ~ a r s h i i a n d  Mililary Aucrafi m Damsh 
Tmiwry inTime of Peace'.Fmign warshipsUshaU mjoy thc right of passage h u g h  thc 
lariloriai sea subjM m advance notification king given through diplomatic channels ...". 
in rcPYd m ihe Girat &IL Sanu0 Bell and the Sound. howeva. notification shall no1 be 

exceps irÜer aria, for pas& &ou@ ~ a a d e r d y b e ~ g d e n  f~ which nily advancc 
notification applics (Artide 4). 
60. in other words. the regime ofsrrairs ü dislinguirhedfrom the gewai  rcgime ofrhe 

Donish 1em~looM sea. and is subject w m m  libaal ngh i  of passage. T h m  is no 
quiremenlof advance notifxaionforpassageof wanhipsthroughthcmaimasa g c d  
nile. Evm wherctbc parts of the swit are apanof intmial waters the regime of navigation 
by wrships is m m  favourablc. no1 quiring advance permission. than in other parts of 
mranal waters. 

61. in conclu~wn, it may be notcd that as far as passage by sbips o h  than warsbii 
through the G m t  Belt is ummncd. thac are no spccial provisions in force. n ie  fan that 
w&s are eivm a more libaal marnent in the Great Belt than in those oanr of 
~ e n m k s  temtorial sea no1 pan of intemational s w i i  shows that Dcmnark itwif maks 
the relevant distinction. The s w i i  ~ossess a m i a l  sianis: a stanis enioyed by s h i ~ s  of al1 - .  . . 
nations. 

''The tex1 uses Ur Englii Wnslirion in UNLcguhiivr ScrVs. Narionai Lczukuion and Trcuics 
rrhiing w l k  TcrrUod Sen. ùw Coiuiguovr Zone. rk ConiimninlSkfJ r k  High Scas nndro 
Firlung andComc~yafion ofùw iiving Rcrowces of rk Seo. STAECXEü.BII5. pp. 71-76 
which is also conmincd in A ~ e x  8. Anaher wnrlation of Ur ~ ~ i e  Ordinance ir conmincd in Ur 
mm ment  UN Publication The Imv ofrk Sen. Basclines: NariomdLcgkhrion wirh lllwmuivr 
M m .  United Natiarr. New York 1989. o. 122 m d u c e d  on o. 60 of Ur Finnish An~lication 
& lana differr aiai if imuv fmm Ur fAmur. &ver. and &neam mnfuvd II d;f;ner Den- , ~ ~~~~~- ~ ~ ~ - .  ~.~ ---- ~ 

m a n ' s  m m ~ ~  &as-mrmuuigofuiunal mi imrnai - m m ~  waim... ~~ICY ~ - i o n s  
M WL iwwver. used in ~r m of UT d o n  ai BU w h i d  6p& of -u.cllcrnai w m m d  sea" 
mind'iniunal miW sa". A tiicral d o n  of Ur niginal ihc iexr wwld ine Ur e x p  
sions -utcmal rcnimMJ watcrr" and ' i n 4  mitaial wuers". Ar th3 dutimios howevu. 
dar nM convey any differrnoc in rcrpn ID ihc inrcmationally crtablishcd distinction bcrvccn 
"Icnitaial sa" and "inIoml waim" as r c f d  m in Ur 1958 Convention on Ur Tcnitaial Sea 
and Ur ConIig~us ZM. Ur fornier wnrlaiiai u prefcrablc. Also. il mmspondr m m  clmcly 
m lhc vvaabulary uwd in Ur franrlation of Ur 1976 O r d i ~ m  Goveming Ur Admission of For- 
Pm Wanhim and Miliiarv A M  ID Danuh Tarit01v in T i  of &. wMirhcd in UN Lsk- - 

&ive ~cncs; Narional L&Iariai  and T-er rclanng-m Ur Law of Gia, STNG/SWB~~~.  
13 J u n  1978 pp. 142-144and @dcd ID Ur UN by Ur ihc Danirbey of Fomp Aïfaim in a 
Noie VeMt of I I  Onobu I9TI (ANLI 15). 



Sedion N. The Great Belt is a S t d t  Wsed for International 
Navigation" 

62. in the Corfu ChanneIcase, this Coun charactcrizcd an international suait as a"suait 
used for intaMtronal navigation bcwantwo pans of the high seas" ( I U  Repons 1949 p. 

~" 'gwpph ica l "  aiteria for ihe &rurition oïan mlcmational mail. ~ u n n g  the prepa.rl 
atory workfor UNCLQS 1.the humauonal Law Commissiondiscusscd thequestionofthe 
definitional someImgth.The&baummrniedmctimaonthe functional. m e t i m a  
on the geographical pan of the dermition. The result, as is well laiown. bccamc Anicle 16 
(4) of the 1958 Convention on the Tmitorial Sea and the Contiguous Zone. which made 
rcfuenœto"suaiü whichan u d  for intemational navigation bewemonepanoflhe hgh 
scas and anotha pan of the high seas. or the tariton3 sca of anodm State''. To this 
&finition the 1982 UN Convention on the Law of the Sea added a rcfamcc W the new 
mcnitioooftheuclusiveemnomic wne EEZ)andanumberof emmohicaluce~tiom 
which howevcl. a n o f  noconsquene to this case (of m m  a m s e q u a  is the exception 
in Article 3%. but thai does not touch m n  the auestion of the MmSion). 

63.11 is no1 necessary to takc a dcfmiu stand on the legal slalus of lhc "fundonal" 
aiurion. Thm can be no doubt that the Great Bell is an mumaDonal suai& inasmuch as 
it is a very widely used passage-way. 

64. With an annuai numkr of ship passages h u g h  the Danish srnits in excm of 
130.000'.the~~ishsuaiisarcthc~m~1hcanl~~vigaiedsuai~intheworld-nut 
d y  W the English Channel. The Great Beli is a suai! u d  - and "nmaily" used - for 
intanational navigation betwcai iwo paru of the high seas. Though the Sound may still 
have a largcruafïic if measurcd in numbers of ships, the Great Belt has the largnuaffic in 
tums of net Wnnage. 

65.ThewfficintheGreaiBelihasbmsteadily innrasfflg. Henarcthe!ablesrepdmg 
the numberofNo~uth~assa~sofshipsofover5OGRTin theGreat BellandtheSound 
d m  the y m  1981-1984 (more nccntdaia has no1 been available)' : 

Y w  The Great Belt The Sound 

1981 19816 25728 
1982 185% 24588 
1983 20238 26110 
1984 19763 26098 

Today. ova 20.000 ships of o v a  50 GRT pass every year longitudinally h u g h  the 
GMt   bel^ Of thm. ovo a t h o d  have been largerihan 40.000 DWT. About 7 percent 

' Uwe Jenùch %cent Law of ihc Sca Developmnt in the Wfic Sea", 38 A&npoIiiik (1987). 
p. 362. 

. a Fwmdsdirrkmmet 1985. F ~ < ~ s c n c Ü  i m ~ l y s e  1W.p.  12. 



of the ships have a navigating draughl o lovn  10 mem.  in olhcr words. for a signiricani 
nmberofshi~sthatparsihroughtheBalucSeaaccesxsthconly availablc waunvay is the 
Great Belt. the Souid king üw> shallow. 

navigation the Grcat ~ e i i  is an intemationai suait Prim farie, ai least. thm seems nu 
reason todeny theapplication o f g e n d  ruiesofuassagein international stmits in the Great 
Belt ~hcth&this isso and whaÏqualifications mighrbe needed IO this conclusion will be 
funher diwussed in Pan üi. 



67.IthasbcniargucdoOmtheDanishsi&thattheo~onscsuscdbythefuedlinL 
o v a  the G m t  Belt can be compmsatcd by dimting &IC inio the Sound (cg. statunent 
by AmbassadorFergo. 2 Juiy 1991). Whateva basisthis r c fucm toanalumaliveparsege 
may have in law (and it is mntaidedthat il hm nom in IbeNcumnaMcsof theGreat Mt).  
the argumrnt is inmmci as a point of facr 7he navigational conditions of the the Sound. 
the le@ statu of its main walcrway @mgden), and the plans IO build a fiacd linl; o v a  iL 
makc il a much less uschil mule into and hom the Baitic than the Gnat BelL 

68. The a m i b i n c d a i v ~ t a l  impli&ons of the Great Bell pjcctand the plan for 
a fixcd link o v a  the Sound have given risc to much mnœm in the two mastal Stam 
(Swedm and Dmmark) as weU as clscwherc in the Baltic region, including F i  As 
discussions on thow spxrs of the two projects are amtinuing and infornialion on the 
effectsisstillincomplek.Fuilandwillrefraui~talùngthisasp~ofthemaaaupatthis 
slage.l 

Section L The Deptb of the Sound is only hallof that d 
the Great Belt 

Sweden (cf. Map4). Though;ts nahem part Edcep enough to a&munodatc passage by 
any existing sbii. this is no1 the case in rem of the two available channels in its southcm 

the D&&n on Lhc h s h  si& and ihe F I i n m  on the Swedish si&. The dcepa 
of Ume is Dmpden. which is situated benvan the h s h  islandsof Amagcrand Saltholm. 
Drogden is 297) mems wide and has a guaranteed mimimum &pth of f 7  m e m .  

70. Navigation in theSound~tsnopaninilardinicuitiesingmd weather. 'Ihcrran 
several navinational l ia is  and the n m w  oans of the suait are weU bunvd Nevmheless. 
the ofilcial &ught of7.7 me- in the k g d e n  is mcasurcd al mean w k r  level and may 
be M e r  rcduecd. The tidal variation is insienif~cant. But wind and cumnts mav have a 
signiricant eflect:"the watn level is liablc ton>nsidrrablc seasonal vanations and kay rise 
or fdl as much as 7 fœi (2.1 mJ abovc or below the m w  levcl"~ Gales mav ai= Iowa the 
water level 2 to 3 fcet (0.6-0.9 m c m )  klow mean wakr level.' 

Cf .  hovvever. the S i a m a i  on the influence of the Pcnnanmt Rond Connenions aoo~s the 
Danish Sou& on the Baloc EnWonmui~ Submincd by F- Baltic ManK Envimnmni 
Roiccgon Cnnmirsion - Envimnmnt Commiasc (EO - h n d  Meeting. Gdynia Fuland S I 3  
Ssptnntcr 1991. ECYU4.4 Septanber 1991. Annu 16. 
'Commander H. Kenrrdy.A B"cfGcogrqhica1andHydrogmphiml Saidy of Straits Which 
Comn'we Rovrcr for /nitWi~~/ T d c .  UN Doc. AXI)NF.13/6 and Add.1. Unisd Nations 
Cmif- on &L~W of Ur Sea Off& R& Vol 1: Rcmmmv Docimunÿ. G u r v a  1958 ~ ~ .~ ~ ~ ~ ~ -.-- ~ - ,  -.-- ~~ ~ ~ 

p. 142. According IO United S w  Delense Mapphg Agewy. hil ing D8reciionr (Planning 
Gu&l For ik Nonh Seo end i k  BaiIic Sro. Pub. No. I9û. 3rd cd.. 1990. p. 124. waer-levcl 
&onr am ar follawr: \ ' m t o n  cowdby horilWrsicrly Wind in The Sound: .29. plu 2.7 
feet (0.88-plus 0.82 m): Enrenw Waer Lv rh  in Soundond B a l i r m  191MD The Sam6 
ma: plu 3.6-5.9 feet (1.101.80 m) Mn: mmar 15-23 fccl (0.460.70m). 
'United Siaia alense mspping A p q ,  Soiling Dirmionr (EmoyvJ f o r a  BaificSea (Souih- 
rrn Pan). Pub. No. 194. Stheb. 1989.p. 6. 



71. nim is a 130 km advaniage in using the Sound instcad of the G m t  Bell when 
navigawig k m  the Nonh Sea and the nonhan p i s  of the Baltic. Whcn planning the 
mure. howcvn, inadditiontocamomic and t h e  fanorsoihernmsideralloms arc taLen im 
acmuni. niesc include the N k  caused by WK and seauinal M w e a h  mnditions. 
72. n i e  risks in the Sound arc nmtidarlv evident durinn the winter months when 

cun&ts, dccrcased visibility. lack i f  buoys andpmblmis ca& by i a  m u t  k taken into 
auaunt Durinenormal winten i a  mvmeventhe southcmoans of the Baltic. I a  is most 
widespread in Febniary and March M i l e  theSoundis then&vncd by aneven i a  surface. 
t h m  is scanercd drift i a  in the Grcai &IL Even LhLn i a  mav affect the stmina of a s b  
with no or little ice smngthming. Due to ihc h e n a m > w n c s s  of ihe Sound, i a  un& io pack- 
a fact which makes navimtion still more di f f idr  - 

73. The mute h u g h  -dm has the additionai disadvantagc of passing by several 
large cities. including Copenhagm Tdc is heavy and dangnous goods canied by large 
amminu vasels Siacaw the risk of saious damage &bg hum mllisioms. Because of 
groundings and several near accidmts s e v d  shipping companies have advised ships in 
ucess of 3.WO-4.WO DiW to use thc Great Belt 

74. hgden aiso passes by KasmpairpOh Amplana ily in ovw the navigational mute 
tolandShimwithahei~tinufs~of35 meIcsmustnotifvflinht~~nmIwohomkfore - - 
passing byi<acuup so & to avoid mllisions. 

A . U N D ~ a m R A N c E  

75. The D a n i s h - F d  dkusion8 on the "hogdai alternative" have bem mm~lieaud 
by wrmainty regadmg the na!csuy undcrkrmdal;ocÏclavana WC) and thus the &ccrive 
drau~hi in thc h g d m .  Theconcepi of the undcrkal clcdrana isdealt with in more delail 
in A n w  4. n i e  foüowing p~ints a& rclcvant in this connectirni: 

I)'Thc draught of7.7 mcms is thc measim of ihc Onuolly &ring m e r  c o l m .  Unlie 
the case in somc other countries (induding Finland). no exw watw can be added 10 the 
notified clavance of 7.7 m. 'lhe effective clavancc. thcn. 4 caicuiatcd by subuacting the 
rquircd UKC hum the draught of 7.7 mtns. 

2) T h m  m no mmpulsory intemational ornational d e s  on thecaldation of the üiiC 
inthcBalticSeaaccesws.Inthcfdanalvsis.it willkforihemasterofashioto&temiine 
whai measure of cl-a is nadai. having rcgard to the @se circumitances of the 
p m i d a r  voyage (cg. the type of thc ship. the spced. water-lcvel mnditions etc.). 
Nevcfihcless. somc guidance is pmvided from both Danish and international sources. 

3) The rcriuircd W C  for hogdcn may k measwed in various wavs. The Danish 
~ovcmmeni&mctimes~uiresa&om& WC. ~othwithstandin~the~fficd 17 meut 
&th in the G m t  BelL Danish mots have bem insrnid hi "shius with a c&aft of more 
& 15meuts(49h)wi&rnornialconbtionswillnoikablempa&hughthemm~ 
of the Balac Sa"' Two marcs W C  is also implied III ihc relevant 1MO Rcsolutions.' 
~ w l i e d  to the Sound thi would mcan lhai the D~Üedm has an effective denth of oniv 5.7 ~~~ ~ -~ = - ~ -  ~ . ~ 

&irrs.~ntheothwhandsomeinf~onsu~~a~lhatintheh~dmthcr~~~mendcd 
UKC is onlv 0.4 m m  - but evm lhat would mcan that in the c v a  of the Danish maritime 
authorities ? 3 m m  mus1 k lhc maximum draught of va&wingit ~his,howcvw, is 

' Unitcd Smcs Defenrc Mapping A m .  Sailing Dincrionr iPhnnin8 Guide) for rkNonh Sea 
ond rhc Boiric Sen. Pub. No. 190.3rd cb. 1990. p. W. 



insufficicnt for the pu>pows of many of the ships which acnially pass t h u g h  the Danish 
#laits. 

4) nie wommcndations givm by the PiANC (Fumanent intemational Aswriation of 
Navi~tionConmss)'forthc W C o f l a m  v a x l s  would wbcnawlicdto the Sound.give 

5) Some funher guidance can k had h m  insmictions givcn by masml Statcs in 
mmpanble snaiü. Raammmdations for the English Channel and the Dovn Swit lis1 a 
W C  of 5.0 - 7.6 merrcs2. The remminendcd W C  for deeDdrauehi vesscls navinaiinz - 
thmugh theSuaiuof Mal- and Singapcneis "atleast3.5 kres" .3~alays ia .  I&nesL 
and Sinnarare have. however. remmmmdeda UKC of 2545 m f o r v e s s e l s ~ ~ t h o s e  - .  - 
snaits  

6) In addition, speeial circumstanm shouid be takm into acmunt Acmrding IO the 
manmendation by Det Norske Ventas5: 

"Sufficimi undcrkal clearancc should lx nisitrcd during tow. A minimum 
undnl<klclcaranaofm~mtofthemaxllnumdrsught&5merrcs.whichcva 
is l w .  should bc nisimd plus a motion allowana mnsidaing mu. pitch. heave. 

iowing loads. etc. A . d c r  u ~ l  clearam may bc a&pmble upm 
evaluation of the exteni and method of survcy for the iowing roule." 

in mnclusion. ii is contendcd ihat for mwage pwpows. undcrkcel clearance diould k 5 
m. whilc for othn purpows. a 2 m clcarance is sufficient 'The effective draught of the 
h e d c n  IS 5.7 m. Evm if the PiANC ruwmmcndaiion is followcd amaaunum drauehi of 
6.8 k received is which is siBnificantly lcss lhan the 15 rn appli~blc in the Gruu &IL 

B. 0THER 

76. The Dronden has k e n  dredeed several times durine the m s m t  mnw. nK 
possib~lity of fu;iherdredPg has ro~etirncj beendiscusvd fodredgc ir iothe samidepth 
as the Grcai Be11 (17 meucs) would k unrealistically cxpnsivc. A 45 bn c h m l  would 

77. in any case. it is very unclear whcthnafunher M g i n g  of the h g d e n  would te an 
cnvimnmentally acceptablealtemative. Muchof thedomcjtic and intemational discussion 
reesrdine the olanncd Danish-Swcdish fued i i i  over the Sound has mncenwicd on the - .  
cfTsuon the wholeof Balticofchanging thcphysical~nditionsofthewatdowbcW~n 
the Nonh Sca and the Baltic. 

78. Acmuni musi also k taken of the fact ihai the planned projeci for a fued I i  in the 
S o d  is mtcndcd to include a n i ~ e l  undn the Drogden. This would make dredging IO a 

C f .  Appcndix 1 of Annr 4. 

'Unitcd Statn Defeme Mapping Agcnçy. Sniling Dircciionr (Pbming Guide) for ikNonh Seo 
ond the Balric Seo. Pub. No. 190.3rd cd. 1990. p. 294. 

'Anrrx 17. 
' Koh Snoiu in InunwnionaiNm'gation: Conrr"p0mry luucr. (1982). p. 84. 
' Va-  M m k  Opcdons. SImdwd for l m v m c e  Wormnry S w r y r  in Marine OpcroIiom. 
Rccommcndcd PrMiccs. RPZ Sea Tmqmmion for Self Floaring TovMg. asf 5.821, d An- 
ne% 4. Appndu 2. 



dcpth in excess of 10metres impossible, as that is the depth at which the m f  of the tunnel 
is planncd 10 k. 

79. 'Ihe othernangatid mute in the Soundpasses c m  of Dmgdai. in the FlinaBmian. 
niis  has a puarsnlad dcah of 7.1 m e m .  The c m 1  is smmmrhac than in the Dm-. 
~specially-undu south& cmknts. ships mus take care k t  w mllide with the &cd 
lighthouses al the sides of the mute. The fact that the Drogdcn is in- the principal 
altanative mute to the Great Bell is manifested by existing w: out of the îû.000 vswls 
that pass thmugh the Sound annually, about 87 percent use Dmgdcn. 

80. Whateverplansthmarcforthc uvoftheSowibthedcpthofthcDrogdcn wiUmnain 
sianüicanily less than thai of the inumaiionally remmimi Roue T mvming the G m t  
%IL R O U ~ T  is also wider and easier w navigite & the 2WmeIc wide Il is 
thmfore much more appmpriate for large shiis and imnspow - prcciscly the kinds of 
passages that the East Chmel  bridge would prcvenr if mmpleted 

81. As ~ i e l  noted in 1936: 
"...ni lapasse de Fiinmmdc, qui dans sa panie la moins profonde n'a que 7 m m ,  
N le Drogdcn - dont la profondeur, qui autrefois ne dtpasrait pas 6 m 50, m i n t  
aujourd'hui 8 méms grâa A des travaux d'approfondisscmmt effeeaih dcpuis la 
guem -.ne sait praticables pour l a  gands navins. Ceux-ci doivcng par mnw 
quenr faire le détour par le Grand Bdf.."' 

Section IL The Dlogden k Danish lntvnnl Waters 

82. The mm1 signirtcant lcgaldiffmna beovccn the Cmat Belt and the deepest pwagc 
ofthe Sound - the h w d c n  (a Dan ofthe roadstcad ofCooniham) - is that while the former 
isapanof~rnmark';&to"al sea. ihe lamisencloscd wi tG h a r k ' s  intemal waters. 
Though Danish Orduiancc No. 437 (L%6) Coveming the Delimitation of the Tenitmial 
Se.' provides h l  therc is m remidon on the right of foreign ships to pass thmugh thow 
pans of thc Danish swiü whch arc inlcmal w a m  and "whch an nonnally uscd for such 
&a&' (Arlicle 3). the d i f fmna k w m  the regimes remains mnside~ble. 

83. In Chaprcr ü. section m above. ii was pointed out that the various otdinancss 
regardmg the passage of warshps alwarj mamihe  madnead of Copcnhagcn as a special 
caw in which m a b m  of passage was more limiicd L !  in other pans of the suaiis ma 
Thur. aaxdnp. to Ordmana No. 73 (1976) Conamine the Admission of Forcien 
Wmhips and ~ i l i t a i y  Airnan in Danish ~cnitory in &c of ha'. no advan& 
notification is rcquircd when I s s  than ka  warshipsof the same nationality pass thmugh 
the Great  bel^ Notification is. howevcr,quLcd i n m e  ofpassage thmugh Drogdcn (secf 
4 (2)). 

84. From the pmpective of intemational law. thc main d i f i m a  k t w m  the IWO 
channels is h i  whiie the right of passage in the GMt Bclt is also govcmcd by gmcral 
Nstomary law ~garding passage thmugh international straiis, passage righis in ihe 
bugden. as a panofinumal Danish waters. can w b l y  k said io derive ody fmm local 
cust&n w which ef fs i  is given by the relevant Danish &dimaas. 

' W: Bdkl, 'Lu dénuits danois au point dc vue dc droit indona l" .  55 Recucil des C m  
(1936 1). p. 602. 



Seaion iü. The R o m  Rxed Link over the Sound 

85. On 23 March 1991 Denmark and Swedm signal a Tmty Conccming a FUed Li& 
o v a  the Sound'. The Govcmmmts thercbv a d  on the consmftion and oueration of a 
fued rail and road link ktween Copcnha&n~the Danish capital, and  alm mi in Swcdcn. 

86. S ~ d i e s  on f d  links betwkn Denmark and Sweden have been in p m p s s  more a 
l a s  mntinuously since the 1950s. In the summer of 1973 the Swedish and Danish 
ûovemments w æ  in a position Io sign a mty mnaming fued links over the S o d  The 
Ueary was. however.~j;ctcd bythe6anish~&liamen~p&anly becauwof iümmection 
with the mnmvmial question of G p m h g m ' s  airport king localcd on the island of 
Saltholm off Copnhagen. 

- 

81. in 1984 it was a@ that hrsh talks bewem Sweden and Denmark on fued links 
over the Sound should s m  without delay. A Commission set up by Swedm IO engage in 
these talks was charged with drawing up, jointly with the mrrcsponding Danish Commis- 
sion a dmfi mty. However. no dmfi was mcsmted because no decision on a fucd link 
over the Great B ~ I L  which was mnsidacd an important presondirim by the Danish side. 
had been ialrm. 
88. The talks wcre resumed in the latc 1980s. The existing material was supplmmted 

in anain respects. A joint draft for an inta-govsmmmtal Ueaty was prcparrd by mid- 
March 1991. 

89. Arxordiig to Ihe T m .  a f i  link over the Sound is plannui Io leave the Danish 
mainland at Kasmip and join the Swedish mastal Limhamn. Fmm Kasmrp the I@k would 
be Icd inIo anapproximatcly 2-km submarine nuuiel under the Drogden chanml. The Nnncl 
would be located in such a wav that the denth of watcr in the shi inp:  m s i l  lane at mean 
warcrlevelcouldbeind~mthe~&ni7.7memtoatle&i10~e~sacn>ssawidth 
of 600 meuesl. 

90. An artificial islet south-west of Saltholm would provide a sitc for the intachange 
between the tunnel and a low bridae. - 

91. In the watcrs on the Swedish side of the Sound thcm arc two m i l  lana. the 
HinuannanandTnndelrannanchannelsThefuedluik wouldbe builiasahigh bndge with 
a clearana of a1 least 50 meiresover FlinIannan. thechanncl mnnallv usedbv veGls no1 ~ ~ ~~~~~~ ~ ~ ~ ~. ~~ 

choosing th~Dmgdmchannel.andatleasr 32 m e m o v e r ~ r i n d e l ~ ~ .  ltis&sed that 
the m i t  lane in the F~JZIWM channel. which is about 230 mcms mde. would have a 
navigable width of at least 300 m e m .  The mmsponding navigable width in the 
Trindel&mm channel would be at least 200 m c m .  The exact navigable widths. as wcll 
as the clearances needed. main to be worked out in the subsquent planning stages. 

92.Theconwcu forthe buildingofthclinkovntheSound willbeoffcred intcmationally 
for ender. The aim is to begin the mnsmiction in 1993. II would then be possible for the 
link IO be opnicd for Iaffic by about the ycar 2000. 

93. The fued link over the Sound will be ownd bv the Swedish and Danish states. in ~- ~~~~ ~- -~ -~ - ~~~ 

qua1 hharrs. h u g h  national mmpania. i h e  latter ak to work together in a consorùh. 
which is to own and be responsible for al1 activities rclating to the link. 

' AMCX2. 

'Far illurumiatini. d AMCX 18. 



94. Ihe S o d  is no1 a relevant dumaive for the Grcat &Il as an intemationai passage 
for large ships. First the depth of the Sound is hsufïhmi. Lf the intemationally rsom- 
m d e d  underkkl clearances arc followd the h g d m  can be p d  d y  by sbiis with 
a b u g h i  significanily lcss lhan 7 mem.  SCCIJII~. the lcgal statu of the Drogdm provida 
for more limitcd riphu than arc miarantccd for forcim shms in the Great Belt M. il is 
unclear wbether th; conditions i f  the Sound can be kainkuied if the pmposed fued link 
is buili over it. 

95. II is doubthil wheiher the m m  pmcm of an altemative passage is suficiml as a 
jutifiuition IO cunail the righi of passage III an intcmatiod suait'. In any case. il would 
ml  secm possible to replace a nanuai channel by an anif~cial one'. in shon if t h m  w m  
a feasible diemauve IO passage agcugh the GMI &II. this case would nevn have b e n  

' Corfv Choml .  Menu. J & m .  IU Rcporü 1949. p. 28. 

'CI. Mar S D r m s ~  Siarcmni of 29 January 1962 IO Ur Great Bell Commiuœ, Pan II. Sct An- 
ncx 19. 



96. ïhcre is a socio.emnomic backmund to the F i  claim remding the right of 
passage in the Great  bel^ About 90 p& an! of F i s h  upons andover 80 pn &nt of 
Fuuiish impons are rransponed by wa. Out of the total amounis wnsponcd in 1990 (525 
million IO&). 46 anÏ passcdthmugh the Danii  straits. 

97. m e  proposcd bridge ovn the East Channel of thc Great Belt is intendcd IO stay in 
olace for at least a annirv. and orobablv for lonpn. Iu blockine effect wiil extend far 
beyoncl today's cconomic kt-& and t&hnologi&l knowlcdge. historical pcrspxtive 
ni the develwment of the Finnish intmst is thus unioellcd bv the verv subicct itrelf. FM . ? 

thc question 'is not, as Denmark has sometimes c&ed. about a juxtaposition of an 
imoortant Danish interest in the lonn-terni develment of its i n t d  rranspon and haff~c 
mincctim a l~n~s ide themi t~ in tmsuof  ~innishmm~anies. AIS& isaneswntial 
conditionoffinland's foreign ùadc. nioughtheùnmediatemnwquencesof the bridge plan 
would - as foliows h m  the narure of the mana - indeed fall on Finnish private industry. 
the long-tcrm mnsequences. though unforeseeable in detail, would clearly impimge on the 
very subsmcnue of thc F i s h  uanomy. 

98. To set this mamr in pcrspectivc. this section will bricfly review the history of 
Finland's mle as a usa of the Danish suaits ovn a period approximatcly as long as the 
projsted Life-time of the bridge. 

S d o n  1. Fuiland and the Sound Dues 

99. The aboliuon of the Sound dues was diwussed m section B.I.1. above Here the 
munuon is to look ai Finland's connibunon to the s m ü  MIC and io the Russian pan of 
the compensation paid to Dmmark. 

100. The total n u m k  of ships passing through the suais p w  steadiiy ahcr the 
institution of thedues in 1429. While the annual number of s h i ~ s  m i M e  the suaits in the 
16th anniry was only about 300 and 1500 in 17th anw: around 5h ships passcd 
throueh each vcar in the middleof the 18th m n i r v  and ovn 10.000 at the b e m n  of the 
1% in thc 1 W s  the figure was aboui 26.000. and the hghat n u m L  becore the 
aboliuon of the dues m 1857 was 24.648 shps m 1853 
101.Compadtothenumbnofshipsundnvanouso~flags mtheSound.thoseunder 

the Russian flan werc noi nummus. Their numtu vaned k w œ n  around 300 m 1830 10 
slightly ovn 7~0towards the mddlc of the 1% anniry Buta remarkable fact was h i  of 
al1 the shps under Russian flag m the Baltic. very few actuaüy onguiaicd m Russm p r o p .  

~ - 

~hc&nionof ~uullshai&cd shios withinihcRussian total varicd benucen8Oand60 < . ~~~~ -~ ~ - 
pcr an t ,  and of the mmainder. mmt wac ships h m  the Russian Baltic provinas of 
Estonia. Latvia and Lithuania The ships origùiating in Russian Baltic pons were 
insignificanily few.' 

' II is poorible to munr the mialive ahara of the home pans of the ships by audying Ur mtim- 
lowlv b t  book of the Daniah cusu>ms anhmiks at the N a ù d  M v c s  of Copnhaaen 
~achahip is givm an uidividuai m ~ y  in thmi. mgiaering the pa of iosding. ~r pai ofdati- 
m o n  the hom pa. the namc of the shppn. the -position of Ur cargo. the mounl p d  in 
cwiomr dues and hgh- f e u  and hnally the dale of W. 



TABLE 2: PERCENTAGE OF FiNMSH MEFSANT SHIPS IN THE SOUND COWAREDTO 
i01M NUMBER OF SHlPS UNDER RUSSIAN F U G  IN THE YEARS 1830.IU2 AND 1849. 

102 Rie basis of thc caleularion of thc compnsation sum of 35 million Danish Dollars 
ü>DmmarLhaobernditnisydabove(Qlppici~.s+aionlA).ForRusriaIhc~ultofüu 
~rcayof ~opaihagm was rtiat muchmgifor Ihcnghiof fm ihmughthe~~ish 
Smiû me Russians had m pay 9.793 993 Danish Wars  (which cquals 7 million Ruasian 
süver Roubles). niir rcpr&&d n.83 percent of thc mml omp&aion paid by thc 15 
munuicswhichwmsigmnicsofthchctyof~ 



103. Among the ships under the Ruuian flag, as was noled above, the pcrcmtage of 
F i s h  shms and shios h m  Russia's Baltic orovinces was verv lame. ï k  Fimllsh 
& h & t i o n ,  wh~chhadiismo~inthe~e~odwhcn~iniand belon&to~wcden. was 
EJIUIU. This mesnt that aftcr 1809. wtirn Fuiland bccanv a Russian Grand Dwhv. Fum 

the l&tdsadesof the l h h & t q  whm ~ar~esteamships kcamefommoniniNanaIiod 
wffic and Fuiland was unable io raise the capital nœded to buy them. 

104. in March 1858. F i s h  authorities were notifiai thar the Emprorhad dccidcd that 
thc Finns wcrc to conuibute 400.000 silvcr Roubles IO the Russian component share 0 
million silver Roubles) of me mpmsation for Denmark This amountcd to 5.71 percent 
of the Russian mnüibution. M m - .  Fuiland would have to pay an additional 4 perœnt 
i n m t  on thai m. In 1859. on the 22nd Janum an LmDaial d m u  was ~ubüshd. in 
which thc Finns were ordercd to institue a dimponduty to fuiance th; abolition of 
UK Sound Dus'. This was io bc m l l d  in conjunction with the normal imponduiy. The 
F i  paid the revenue from this duty to the ~Üuian  C m m  for nventy ycaÏs. 
1M. The sums paid by Ruuia and Finiand rapectively, whcn caldatcd per capita in 

relation to thc mDulations of the nvo munuies. arc in no mowrtion to ead, othn. 'Ihe 
~ u s ~ i a n  p o p d & n  in 1857 is atimaled as 7 13 million. w& thc popdation of Fdand 
wac 1.7 million2Thus. Fuiland oaid0.2 silvcr Roubles arcaoiia whercas the armsamd- 
ing figure for Russia is only 0 . 6  silver Roubles. in othir wo& kuiland was an imp;mant 
amuibutor to the Russian share of the m a t i ~ a t i o n  to bc ~ a i d  for Denmark for thc 
rrdcmption of the Sound ducs and the es tabl ihmt  of fm righrs to ail natiom. 

Scaioo il. Finiand's Depeadeoer w Parcage in 
<be Danish Straiîs since lm 

106. Aroundthemiddleof the I h h œ n t q ,  whmthe Sounddues wereabolishai,Fuiland 
was a rather mor and ~erbheral munw. But its sonomv was alnadv in somc deme  
intcptcd wiih the ~ & t  E k p m  "cm". Fmm the early i71h œnNry.kuiland had b&n 
anerainn as an imwrtant Muducer of "naval stores" such as "Stockholm tar and timber. 
and Ge &cipal b&ers oisuch p d u c ~  were found m the Nethcrl&. G m t  B n m .  and 
latn evm m the h a n  Prninsula and the Western Mcditcnaneah On Lhe otha hana 
Fuiland aise depnded on cmain unponrd gmds. above al1 s a l ~  wh~ch came m d y  h m  
Sou- Euope. AU these wm relanvcly chcap Md bulky goods. thc uanspm of whch 

F i s h  shigmprisedthe ma&ity of ;essels sailing unda~uss i& flag & thc ~a l t i i .  
107. dur in^ the "last mldm davs of sail". thc vas1 maioriw of Finnish-omed tonnaze 

wasmgaged in longds&cewd;igoutside thc~alucandeva benvcen foreignpaz. F& 
u.mulc. both ui 1853 and 1861. UK mms fmm mastal toms udicau that no less than 
KI% Of their total t omgc  was away & voyages at the ad of the year. Since winm-tùne 
navigation wilhin the Baltic wasvayrarc.practically ail of UK ships inquestion must have 
ban sailing bcyond the Danish shaits. in fact. Fuiland thmhadpbably U u u  timcs more 
tomage than was n c & d  to cany its o m  upons and impnns. The primary marLet for 
Fuinish shii ing lay in '%lue-watef' W i c  outside thc Baltic.l 

' C t h x 2 0 .  
'Rwisn populaion swistin. B.R Mitchell. Ewopcon Hinoriml SraisiCs 1750-1970, 
Abridged Edition, (New York 1978) p. 10. mtc 54. Fi& Population Slalirticr. Svomrn Ta- 
lo~thiswrio 111. Tale 1.3. 
'Unles  indi& oihcnvue. Ur demiprimi of ahipping befm 1914 is bascd on Kaul;iairrn. 
S4iling imo Twlighr. FFUuh Shipping uI on Age of Trampon revolyn'on. 1860-1914. (1991). 
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108. For F iand ' s  shiminp: industn the four decades befm the F h t  World War War 
w m  far fmm happy. M&&I toruia.gc kgan w shnnk and the Ionnage of stcam ships 
imxascd unmicly dowly. By about 1913. steam ships only accounicd f a  24% of total 
Finnish seagoing umnage - by far the lowm figwc anywhcrc in Europe or Noroi Amaica. 
in mie of Uus hisünc, Finnish shipping continucd to rely on longdistaoa wding. In 
1 9 l 2 - 1 3 . f o r u a m p l c . c l o s c t o 7 5 % ~ f ~ ~ h ~ m g & e o r i & i c d f m m ~ ~  
which operaicd outside the Baltic watm! 

109.7hc pcriod betwan the two World W m  saw the defuiitive m i t i o n  fmm sail Io 
stcam. Because wdc with posmvolutionary R u d  almmt s toppa Finland's wde and 
maritune conm became even m m  orimied towards the w o t  Ihan thev had been before. 
~~t~ritainkcam~themmtim~tdestinationof~~h~.&thasharrofover 
40W hvvaluc). 'lhis i n d  the relative ima>Mncc of maritime üanswrl. Urhilc about 
709b b f ~ i a n d ' s  exporrs w m  carricd in shiis k f m  1914. this -mge mu to 95% 
afta 191810f all shivs cleand m F i h  ww withcwo. the following propom'o~ had 

110. Finland'smmhant t o ~ s u f ï d m l o s s e s d i i r ù i n  World WarI. Conswuent- 
ly.duringthccarly 192~~uu i i shdups  ~ ~ i b l e t o ~ n ~ s i h a n a t h i r d o f a l l  F&h 
upons and impons. Afkr 1925. Finnish mnchant tonnage igrw fairly fa.% and the sharc 
of -d ing  vessëls shmk to l e s  than a tenth of the total.Befause of low manning cosü. 
FuuUshv~lswmaMetomaLeaprofi1 wrnduiingthc ycarsoflow~ightchargs.Noi 
onlv did thev manaee to incrcase their shareofex&and i m m r t d t i o n  IO 35-44%. 

' l h n i u s .  bolh Finland's forcign wdc Md shipping n r c  almncly dependeni on Ur p%n&s bc- 
nvoai Ur Baltic and Ur Nonh Sca Al *cal ship sim w m  dl below 1.000 tons n c ~  and v a -  
ais o m  3m tom were m. almm al1 of lhis Mit parscd thmugh l l~ Sound (in ihmt days. 
Ur *cal draught of a iuUy loaded steamnof 3,000 œi ions war 7-75 mm). h i l y  in 1895 
did a viable alVmative appcar. as ihe Kiel (or Kaiser Wilhclm) Canal w opcncd. Many finnish 
1Un stcMuhip s a i l h g  m or h m  Belgium and Ur NcUrrlands began to pass ihc Canal. but for 
.ailine wuclr and m o  ricarna carmins c h  hL pmds lhir war ua ex~cnsivc an a lumb 
ove Nciiher b d  ~irrrr d a o d  hmi f i  m H ~ U  & s i  nguiari,. sure ii'shoncned ihc voy- 
age only by rom l m  mles. A quainficd guar w u l d  bc ihaL jurt belon Ur var. bcnveen a quar- 
mandafihhof~cagobc~Fdandandpon<beyondUrBal~cpaucdUrKielCanal 



TABLE 3. PROPORTIONS OF FINNlSH SHlWlNG RUjULARLY ENGAGED RI TRADING 
BCIOND THE S7RAI7S. 1920-1938: 

Paccniage of gmss Umme accumulami by ionnage sailing beyond the Baltic, of wrre- 
sponding total F i h  shipping inwme. 

A = crpon and import shipping B = cross-trading 

T i c  A B W 

1921Li.2 59 83 64 
1929BO 70 85 74 
1937B8 81 81 81 

S o m :  FiMirh Official Siatistia. pr. B (Shipping). 

11 1. Table 3 reveals that the mormnion of shiwinn inwme derived h m  wffic bevond 
the Baltic was slightly lower d A g  the carly l920sihan ii had bœn jus1 before the ~ a r .  
However. ir rose sreadily during the priod parallel with the m w t h  of tonnage. and 
cxceeùcd 8Wb before the-second~orld War. fi semis that ~ i n n i h  shiminp wncmwted ~ ~ ~~~~ .. - 
on British and Atlantic wdes m m  than everbeforc, and to an &en p a t e r  extent than did 
Finnish foreim ûadc in otber sectors. - 

112. Since the Second World War, Fuinish wde relations havc cxperienccd a gradual 
change. The Soviet Union bccame one of ils mon imponant wdc parniers. Since an 
imp&nant shan of this wde g a s  by rail. thc developm~nt of maritime m s p o n  has not 
closely followcd the m w i b  of foreign wde. ûIhcr famors havc wntributed to the same 
effet. Firstthcnhvsical volumeofFinnishexwris has erommonslowlvthanthcirvalue. 
kcausc of relatively high added-;due ha; k e n  substim& for cheap bulk 
cxwris. On the other hand. the imwn of nude oil has mm IO such dimernions that the 
i o h  volume of Finnish unports a&oachtd thatof exp& and actually surpasscd il during 
the early l m .  Thur. a fundamenul change in thedemand forshipping was brought about. 

113. The gmwth of Fumish foreip wde was 60 fast (on average 6.3% a year beween 
1950 and 1985) that even the dnnand for maritime odnnwni exvandcd vastly. From 1950 
to 1985 ihe physical volume offinnish s e a h  4 and ~ p o n s .  exp&sed in ions. 
grew ovn fivefold. or on average ai a rate 014.8% per annum.'At ihc same nme. howevn. 
rhe gmgraphic dismbution of FuuUsh loreign wdc was changmg. Cnide oil shipmenu 
wihn theBaltic indshippingmovemenuberweai ihc Soviet UNonand Finland:and 
thetrade with anotherneighboruiga>unUy, Swcdcn. h a s p m  inimportanœ. On theotha 
hand. Britain has los! its former position; iu shan of Finnish expons has declined hmn 
about one auaner tome mth. a& its shareof immm has b e n  l k s t i l l .  'This channe is 
also to k &en in the volume Of sbipmenfs. in ihc'mid-1950s aily about a thid of ~ i &  
seaborne uamwm wae w n f i i  within the Baltic. but this shan e n w  to ovu509b durine 
the laic 198&. Howevn. m acnial volume. Danspons beyond-k Danish suails have 
ocbled. II musi alsoberanembed that a substannal part of the huw m ' o h  m mtn-Baluc 
shipping multed from booming car-fmy M c  betieen ~uilandar;d Swcdai. 



114.Table 4shows that incume from shipping beyond the Baltic, although increasing in 
wuaï f i ~ ( t h e F u m i s h r n ~ ~ ~ h a n t t o ~ ~ ~ g c p w m p i d l y  duringthe 1960sand 1970s).has 
dslllied in pmpation to total K i t  nvmue. 

115. However. if d y  goods wnspas arc tzken into amuni, the dcciinc is not so 
dmmatic. in 1975. for example. almost 2096 of al1 hmme originatcd in passaign M c .  
which was thai (and stüi is) cmrinedto the Baltic arca. Thus, almost 7096 of inmme hum 
gacds transport was still cameci in othcrthan Baltic lrades. It is mie that thm was a slight 
dcclineduringthe 1980s. whminnmsingamounaofcnideoil wmimponcdfromRussia: 
but with the dcclim of Russian expons the ücnd has slnady been rcvcrsed 

TABLE 4: PROPORTlONS OF FlNNlSH SHIPPING REGULARLY ENGAGED IN TRADING 
BEYONDlHE BNTlC. 1955-1975. 

Pcrcentage of p s s  inmme aocumulatcd by tonnage sailing beyond the Sound, of 
mn'cspmding total Fuuùsh shippmg Uieome. 

- 
A = upon and i m p o ~  shipping B = nos-hading 

Tlme A B ALL 
1955 74 59 71 
1%5 60 62 60 
1975 49 73 54 

Soiirce: Fuuiirh Onicial Stalistis, sa. IB (rhipping). 

116. For theperiod hum the carfy 1980sonwards il is no1 mcaningfui tocalculau similar 
prceniages. tecause of the massive 'nagging*ut" of Fmnish ton& This has o c c d  
pamcularly mrclauon toranLmanddry bulkcargoships. with the rrsultthatthc proporuon 
of passenga and othn spccial f ago  m e  has p w n  disproporuonauly as far as ihc 
tonnage sull sailmg under the Finnish flag is cancernui Whùc II is an undeniable fact thai 

suaia. ca&n &al-uampow mntinw-m rcly mtally o n . k  h u g h  than. 
117. During thelast5Oycaraorsofhc s m m i  uiacaw in s h i ~ s i z s  has fomd an 

hcmlsing nuÏ&er of ships-IO Jail h u g h  the Great Bell vislead of the Sound Modem 
tankm and d q  cargo vawls. and evm la- m m  shim, have bem divmcd hum theu 
traditional pa&&past Copnhagm and Ë l s h .  N' statima rcveal which faiways 
F m s h  shps have bem using whm sailing hum or to the Baltic. and this developmmt on 
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TABLE 9 GROWTH OF SHlP IN RNNISH MERCHANïFLEET. 

1 =Average grass tonnage (ucluding ships unda 100 GRTJ 

2 =Total tonnage (1.000 GRTJ of ships o v a  10,000 GRT 

Year 1 2 
1950 1 .O 
1960 1224 1.943 1695 
1970 3.077 761.9 
1980 6JM 1.833.0 

S o m :  FuuWh Official Siatutics. wr. Ifl (shipping). 

nie fimm for 1980 m s e n ü  a vessel which. whm hillv loaded has a drauphtof about 
cight metrcs. On Gu oh& hand. shrps of over 10.000 t o k g u s ,  which m h y  rcquk 
a passage atout 9 mems d q .  rcpramted over 5096 of i o d  F m s h  tonnage by 1970and. 
tm ycars lain. theirpropnion was clow w 80%. Alfhough many shps whch cannol p a s  
the Sound werc able IO clear the Kiel Canal. many of thcm cannot ux it because of iü 
insufficien1 h t h  M au clcaranoc M bsausc nasnis of cmnomv. A subsmtial Dan of ~~ ~~ ~ 

~ihshrppir ;gmoved h m  the ~oimdwtheGrcat~eltdurin~&l960s and 1970;. ~ i t h  
the continuine inaease of shio s k s  - dictaled bv the cmnomics of scale (the need for 
increasedca& andpassenga&ace) the prospstkf a f icd limitationof 65 mems in ship 
heipht will become an extemallv imwsed and arbiwrv limitation to the develomncnt of 



A ~ W M P I I O N  OF THE DANISH PLANS Tû MODIFY 'iïi!3 NAVIGATIONAL 

CoNDrno~s m 'iïi!3 GREAT B a r  

11 8. Overthe vcm. sevaal ~ l a n s  have mecd for the mnsbuction of a fued ünk ovu  
the h t  Belt l i e  &id and &momic impo&nce of these plans is based on the fan Ihat 
the Great Belt lies betwan two almost wual haives of Dcnmak The W i c  over the G m t  
Belt hss Uaditionally been organucd by'a vay cntcimt fcny service. 

W o n  L Eariy Rans 

119. Plans for mmccting Sjacland and Fyn have Mod for a vcry long tune .' in 1936 - a year afvr the Little &II bridge was mmpletcd - a suggestion was made by the 
m&arhe fum Qirimani & N i c W  Hsinaard & Schultz and Kamrisax to build a 
m&rway :ver the G m t  &IL The suggestion pmrnpod the fmt offiOalproj"l planned 
bv the DSB's Clhc Danish Railways) bridsoffiœ - theoffiœ that had ban rrsponsible for 
rhc adminis&m of the Little Bkt .pmj& The pmject was suspended becaÜx of World 
War Two. 

lîû.Durinetheexecotionallvmld"iœ winm"of 1947 dimculties wmcauscdforfmv 
~cinthe~mt~eli~~&h~ov~~~rntal~mmissionwassetu~in 1948~nieG&t 
Belt Commission) to study the possibilities of a fued link wu the s w i L  

121. The Commission issued a preliminary Report in 1956 and a fuial Report in 
Dmmber 1959 iRewn237/1%0~. AmonethecmclusionsoftheReanr wasasu~sestim 
to build a bridge for 'bah road and*l wff;c from Halsskov ~ e v  on ~jacland. ova<pmgo 
island.toKnudshovedon Fvn.TheCommissionhadalw>middtheefffflofiheproject 
on hy passage in tk Greai  bel^ in acmrdance with a statcmmt by the thm legal adv& 
to the Danish Foreign Miisny, Mr Max SBrnism, the Commission mncluded that 
considerations of international law did not prevmt the building of a fued link as long as it 
allowcd unhamarcd  ass sa ne by al1 existinp. ships thmullh the Great Bdt.' . - .  - .  - 

122 No T I  dccisions w m  made ai the govemmmlal level al this m e .  hicad. a 
Worlÿng Gmup was xi up in 1960 to cany out a m e s  of exploratory dnlligs and othu 
seismicand hydmlogical tests.as well asa new M i c  analysis. A new report regardmg the 
M i c  i the neighbowimod of Copaihagm was published in 1961 by a comrninee of nvd 
servanüesmblished bv the Darush Mmisnv for Public Works. The Comminee supeesled ~~. 
i ~ e r a l h .  that a bridg; should k built over the Great Bel& to be bmught into use bY 1975: 

123. in 1965-67 the Woikine Gmuo oraanized an international desim mm~etition 
foiiowinga suggestion by the ~ & i s h  ~n'pin&~~ssociation. Thisarou&igreat hIcrrst 
and 144 sumstions for tunnel and bridee allematives w m  ~tamted. Manv sumstiais  . -- 
mnraùied '%mbined bridge-tunnel al&tive. 

- 

' For thc history of Ur various pmjtcu. a ushil ~ovra ha5 teen thc final rcpai of thc Wnith 
S m  Comnanv Staubmcn Suirekli which w crtablishcd to c m  out thc h i d ~  miin under 
law 4140 i13 jm 1973 and war diunani1e.d on thc suspn<im of jr pmp-t inï958.Cf. ~n 
Rc&~crekc/or & ofsmbmrn Store Bali i mrdfor ofh nr 414 of13.lwÙ 1973 om anlpg of 
b r a n  ove, Smrt k 1 1  vndfonrfo&re&ndt or&~&r 1977.1979. 



A ~ W M P I I O N  OF THE DANISH PLANS Tû MODIFY 'iïi!3 NAVIGATIONAL 

CoNDmo~s IN 'iïi!3 GREAT B a r  

11 8. Overthe vcm. w d  ~ l a n s  have an- for the mnsbuction of a fued ünk ovu  
the h t  Belt l i e  &id and &momic impo&nce of these plans is based on the fan Ihat 
the Great Belt lies betwan two almost wual haives of Dcnmak The W i c  over the G m t  
Belt hss Uaditionally ban organucd by'a vay cntcimt fcny service. 

Section L Eariy Rans 

119. Plans for mmccting Sjacland and Fyn have Mod for a v a y  long tune .' in 1936 - a year afvr the Little &II bridge was mmpletcd - a suggestion was made by the 
m&arhe fum Qirimani & N i c W  Hsinaard & Schultz and Kamrisax to build a 
m&rway :ver the G m t  &IL The suggestion pmrnpod the fmt offiOalproj"l planned 
bv the DSB's Clhc Danish Railways) bridsoffiœ - theoffiœ that had ban rrsponsible for 
rhc adminis&m of the Little Bkt .pmj& The pmject was suspended becaÜx of World 
War Two. 

lîû.Durinetheexecotionallvmld"iœ winm"of 1947 düf~nilties wmcauscdforfmv 
~cinthe~mt~eli~~&h~ov~~~rntal~mmissionwassetu~in 1948~nieG&t 
Belt Commission) to study the possibilities of a fued link wu the s w i L  

121. The Commission issued a preliminary Report in 1956 and a fuial Report in 
Dmmber 1959 iRewn237/1%0~. AmonethecmclusionsoftheReanr wasasu~sestim 
IO build a bridge for &III road and*l wff;c from Halsskov ~ e v  on ~jacland. ova<pmgo 
island.toKnudshovedon Fvn.TheCommissionhadalw>middtheefffflofiheproject 
on h~ passage in tk Greai  bel^ in acmrdance with a statcmmt by the thm legal adv& 
to the Danish Foreign Miisny, Mr Max SBrnism, the Commission mncluded that 
considerations of international law did not prevmt the building of a fued link as long as it 
allowcd unhamarcd  ass sa ne by al1 existinp. ships thmullh the Great Bdt.' . - .  - .  - 

122 No T I  dccisions w m  made ai the govemmmlal level al this m e .  hicad. a 
Worlÿng Gmup was xi up in 1960 to cany out a m e s  of exploratory dnlligs and othu 
seismicand hydmlogical tests.as well asa new M i c  analysis. A new report regardmg the 
M i c  i the neighbowimod of Copaihagm was published in 1961 by a comrninee of nvd 
servanüesmblished bv the Darush Mmisov for Public WorLs. The Comminee supeesled ~~. 
i ~ e r a l h .  that a bridg; should k built over the Great Bel& to be bmught into use bY 1975: 

123. in 1965-67 the Woikine Gmuo oraanized an international desim mm~etition 
foiiowinga suggestion by the ~ & i s h  ~n'pin&~~ssociation. Thisarou&igreat hIcrrst 
and 144 s u ~ ~ ~ s t i o n s  for tunnel and bridee allematives w m  ~tamted. Manv sumstiais  . -- 
mnraùied '%mbined bridge-tunnel al&tive. 

- 

' For thc history of Ur various pmjtcu. a ushil ~ovra ha5 teen thc final rcpai of thc Wnith 
S m  Comnanv Staubmcn Suirekli which w crtablishcd to c m  out thc h i d ~  miin under 
law 4140 i13 jm 1973 and war diunani1e.d on thc suspn<im of jr pmp-t inï958.Cf. ~n 
Rc&~crekc/or & ofsmbmrn Store Bali i mrdfor ofh nr 414 of13.)mi 1973 om anlpg of 
b r a n  ove, Smrt k 1 1  vndfonrfo&re&ndt or&~&r 1977.1979. 
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124. The Working Gmup's fuial repon was published in 1968 (Report 50811968). 
Relying heavily on k n o m i c  considera&ons. the Workmg Gmup suggmed the m m i c -  
tion of a bridge with a comburd nvwrack d w a y  plus a six-lane motmay. all on one 
flom. The auestion of the imolications of the vlan f ~ t h e  r ih t  of frec oassane in the k a t  
~ e l t  wasdiscusscdandstudik werec~ed~~re~~th~highesta~drau&tsofuistin~ 
shim. in a hinher mm. Max %rem reilerated his vicw lhat t h m  wouid be no leaal . .  . 
d ~ ~ c u l r y  with the pmject to the exlent lhat the navigationai clcarance look account of the 
highcst ships then existing.' in his view the inlervening 1958 UN Confmna on the Law 
ofthe Sea had no1 broughi a change in the navigationil regime of the suait. 

125. in 1970. howevcr, a Technical Working Croup çnie Jespersen Gmup) was 
atablishcdtou~lethevariousishnical andeconomicrcmm. Srnialconsideration was 
to be givm to ammbined car-bain altemative. in 1972 th~Jcspe&n Gmup suggesrcd that 
themostsonomicai waywbuildthesu~estedfuedlinl< wastoumsmictalowbridneovff - 
the West Channel and a nvo-rail car-& tunnel under the East Channel. 

1%. Nevarhelcss. a Lmv on the Grcar Belr Bridze (41411973) was mactcd on 13 Junc - 
1973'. The MuusUy of Public W h  was commiuioned to produa a conccpt m i s t i n g  
of nvo pans. a low level western bridge benvan Fyn and Spmgo and a high level bridge 
bcnveui S m m  and Siacland 'Ihc lüw mvidcd f a  a combina road andÏdwav bridne 
with six l&s?or mota MIC and nvo k k s  for the raùway. The Board of & I% 
a Smu Company for Ihc Gmr &II bndne was elsied ( S m l w  for Stat~brom S m  Bslf 
SSB). 

the feasibiliryof thesuggcstcd'brid&. WhiIesonÏe wishedtosu&nd lheprojectal&th6 
othas haddiffermt viewson theprioriticsbetwanU~ diffmnt ishnical a l w v a .  The 
political atmosphm was so u&rtain that il was not until January 1977 that the Smle 
Company (SSB) began functioning with a permanent staff. 

128. This was also the occasion for the dematch of the Danish Note Verbale reeardine 
the planned bridge to foreign Embassies in c'opmhagm in May 1977'. ~ccotdhg to th; 
Nole. the olanned bridge was ro have a hcizht of 62 mems but "ltlhe mnsmction of the 
seclion a-s the ei&n Channel will. conlormiry with l"t&national Law. allou 
intemationai shipping benvan the Kancgat and lhe Baltic Sea Io mumd as in the ~ast". 
II was pointai oii thai consmiction wo& w m  "scheduled to kgin in 1978 or 1979 and 
to go on for about cight yean". - ~ 

129. The notification produccd mctions h m  the Soviet Union and Poland'both of 
which cxpmxd their mncem over the s u m t a i  clearance of 62 m e m .  As for Finland. 
m mction was umsidered nmcssary. &use of the express sssuranccs regardmg 
navigational righis and the very uncniain charaau of the dmcstic political consensus 
behind the mis . . 

130. Mcanwhilc. parliameniary debales on ihe mamr mntinued in Copmhagm. in 
March 1978 the SSB o r g a d  a m a h g  vith ihe founem cmemia lhat had qualifiai for 
the icndning procesr. On 16 March. the Miamnit  rejcctai yet amther pmposal by the 
"Vcnsm" and "SaialisiisL FoUupani" 10 suspmd the bridge projat altogetha. 



131. On 1 Junc 1978 the Pariiament f d l y  decidcd to mns idc r  the bridge decision at 
the initiative of the Vensue. Nevatheless. the SSB comwnœd tendering pvœdures. 

132. The f d  susansion of the bridpe miecf as a mult of the formation of a n m  
govemmcntal coalition - Vmsm andthe-~al~~nmrnim-wasmadc~ublicon30~u~ust 
1978. The mwm that had bem nemtiaicd on the mnsuuco'on works w m  lefi u n s i ~ e d  
and the tmdcrùig pmœdurrs were c h l e d  

133. in Septmiber 1978. the Govcmment made an official decision to end the bridge 
projecl A govemmental sialement tolhis effect was made in theParliamenton 17 Octobcr 
1978. All materials were sent to the archiva. The Adminiswion of the SSB was 
ierminated. The projeci hadbem publicly andcxpliciily temiinalcd with nodate king se1 
for mnsideration beyond an indication from the Minisur of Public Workr thai he didnot 
expect that the maneÏmuld be resumed for at least 4 to 5 years, 

M o n  IL The Pmeat Plan1 
(See also Figwe I . )  

134. Design work on a new GMt Belt projffl stzned again in 1983. Nevatheless, as we 
have a n .  by 1984 - w h  a draft ucary on the Sound was prcparcd - t h m  was no decision 
in Lknmark as to whetha to proQd with a GMt &II link or noL A prcliminary political 
ag~urnen! on the cslablishement of a fued link was nachcd only on 12 June 1986. 
Meanwhile. exisung fmy connections for railway and motorway U i c  had hem un- 
proved in 1985-86 a motmay btidgc was m u u n e d o n  the island of Fyn toamalgamate 
&way andcar f m y  srnias .  'lhisbndge was ncvaused foritsoriginal purposc and mus1 
be danolished to makc room for the fued Ilik. 

1987onthe~onsuucÜonola~ued~uikanossthe~nat&1i~Thislaw pmvided foreither 
a hrgh-lwcl bndge or a tunnel amss  the Ean Channel The mntmm of this law were 
mmmunicated io loreign embassies in Copnhagen by the Cucuiar Note of 30June 1987' 
Thc mcdaliua of the present projeci diliercd signiricantly from the vanous earlier o n a  
l n s ~ o f  asinglebridgesolu&;henew ~ct~videdf&svdalalmativatobemade 
the object of fwthn snidies. Innead of a public body. a private mmpany was engagcd Io 

~ ~ 

carry out the pmject. 

A. THE CON<ZPiVAL DESIGN 

136. The mnœptual design was published in 1987 and 1988. The fixed link benvan 
Knudshoved inFvnand Halsskov in Siaeland was to be 18 kilomemslona. Il wasto ansis1 

137. The lowlcvel Wcrr Bridge. Combmed rdiiway and mororway bridge, alvmatively 
IWO separate bridges for railway and moronvay. were pmposed for the Wat  Channel. Thc 

' For a dnailed dcmipt ia  cf. Annu 25. 
Amu 26. 

' A m u 2 7 .  





bridge was to be 6100metres long. The navigation clearance of the channel was set al 15 
meues (For ill~~(frarion, see Figure 2.). 

138. The Eastern Raihvay Tunnel. This subpmject was to consist of a double Wck 
railwav tunnel between S ~ m e 0  and Siaeland The Nnnel was to be either boRd or 
ù iu i i ek .  The veriical ali&&nt of hcbored option places the Nnnel deeperdown. ?he 
roof of the tunnel was at a &th of 68 metres under sea level. The bored Nnnel was to be 
7900meas long. The immer&itunnel was lobe placed in adredgedhmch. At the lowcst 
point the roof of the inunerd  tunnel was Io lie 40 m c a s  under sea Icvcl. Thc immcrscd 
tunnel was to be 5600 metres long. in the inunerscd option. the NMCI was lengthcned by 
p d y  submergedramps intheseabcd.The ramps werc 10 be madeofdrcdgedmatenal(For 
illusfration. see ~ i ~ i e  3). 

139. The Eastern RoadLink - a bridge or a tunnel? The law of 1987 provided for either 
a hi&-level bridge or a Nnnel for the motonvav to cross the Eastern Channel. The 
con&p~al desi& report presented two bridge imposais and two immersed Nnnel 
pmposals. 

140. The bridges studied were acable-stayed bridge with amain span of 780 m e a s  and 
a suspension bridge with a main span of 1416 metres. At both shores the bridges were 
mnnected to approach bridges by several 164 ment long spans. The total length of each 
alternative was about 5500 metres. 

141. The tunnel alternatives were a concrete Nnnel and a steel tunnel with identical 
longitudinalpmfües. The tunnels weredesignedtobeplacedmainly inanexcavatedtrench. 
At the deemst wint however. a 150 meue long section of each Nnnel was to be placed on 
an emba&ne"t. Ai the same pin1 the mol oicach ~ n n e l  was 40 metres undersea levcl. 
Each tunnel uas 5300 metres long. However. h e  road was still under sea lcvcl at the end 
of the tunnel. Thnefore. the tunnels would be lenglhened by submerged ramps. Thc 
submergedrampswouldbeswroundcdby anilicial islandsmadefmmdredgedmat~al(For 
illustration of The East Bndge and The East Tunnel Proposais, see Ftgures 4 atrd5.). 

142. The official commentary to the law, prepami by the Miisby of hiblic Works, 
observed that between the two altematives - bridge and Nnnel - "there was no such - 
difference fmm afunctional, secunty orenvhnmentalpoint ofview that wouldbedecisive 
for the choice.1 indeed. it is nowhere made clear for what reasons or at what point in time 
the decision in favour of a bridge was made. According to the Agent of Denmark a$ the 
heanngs on the request for the interin measures, the decision that only a high-level bridge 
should go out for tender was made by the Minisby of Transport in November 1988 .' 

143. The ramps. the piers of the westand the east bridges, and the tunnels affect the flow 
of water. One requirement placedon thc projeci by the &ish Parliament was that the toial 
ilow of waiershould remain unchanged in spiteoftheconsmictionof h c  lixed link. Inorder 
to neutraiize the effects of the smc&s il was decidedto make cornuensatine excavations - 
in thcchanncls. Some of thedredged mavrial was to bc used forlandmlamation al Sprogo 
and Halsskov. The maximum scabed m a  Io be dredgcd was 5 million square metres. 

144. At the lime of finalu.ing the concepmal design the following timc schedules were 
mcnted:  The railwav link was to k m n e d  in 1993, and the mad lu& in 1996. For thc 
westernbridge fhis miantstartingcons&ction work at the endof 1988. andcompleting the 

' Lovforslag nr. L 177RL.1.1987 ( Fonlag til Lav om anlag af fast fomindelse oua Storebglt). 
Bemrkninger til IovfonlageS FoIkctingsridende 1986-1987. Ti/& A.  p. 3443-80, p. 3444: 
"Funlttionelt sikkerhedsmessiet oe miliamessiet er der ikke mellern allemaiveme haibro eller 
m l  sadanm forskelle, ai diGe krhoid km v&re beste-ende for valget". 
Statement by the agent of Denmark. Mr. Magid. 2 luly 1991. 
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railwaybridaeattheendof 1992andtheroadbrid~eattheendof 1995.Therailway m e 1  
work &as pÏmed to sian al the end of 1988 and70 k fmished al the beginning of 1993. 
Consmiclion work on the easlcrn mad m e 1  or bridge wnnection w u  10 sian al the end 
of 1991 and to be f d h e d  at the end of 1996. 

145. Significantdelays havc, however.occurred. in particulardue todifficulties with the 
melmnsmiction.Asthewliticalaerrementof 1986m~dedthattherailwa~connection 
should have a wo- io lokycar adv&iage over the motomay link. this m c a i  that delays 
in the fmalization of the rail Imk will havc unmediate mrrruss~ons for completion of the 
motorway link. For the moment, the Storeklt compky9s own estilnate is-that the East 
bridge might be wmpletcd by the end of 1997 ' 

146. A cvmpany. Storebelt 46. was fowidedto~n the projeci. The Danish slate isthe 
only shareholder in bis wmpany.The budget forthemieci was wtat DKK 17.85 billion. . . - . 
at 1988 prices. 

147. TkFirst Worhin 1989: Submissionsoftenders fordmigingand landnclmation 
w m  made at the k m i n n  of 1989. Tender onces varicd fmm DKK 1.1 m 1.4 billion. 
M g i n g  and land ~ l a m a z o n  ai Sprom sianCd in ~ s 1 1 9 8 9 .  Rcparatory work had to be 
done for the bord NNXI and for the artificial Island. The am of the oripinal 40 hectare 
islandwasuebled Inûctoàr 1989thenew islandwascmedtotheold-m. Thescmnd 
phase wnsistcd of mtnic t ina  theramvs. The matcrial used on Srmm was 5 million cubic 
Acres of sand anri 1 million-cubic k t r e s  of Stone. Most of thc &crial was a c q u i  
tlnough dredging close to the island of Spmg0. However, some matmal had to dmiged at 
RamM in the northern pan of the Great Bell, outside the ongllial working am. Later. 
material was also deposited at the site of w o  anchor blocks for the suspcnded bridge. He= 
ellipsoid~~cialislands w m  builtmundthe blockstodecreasethem~ceofthe water 
flow. 

148. Exw dredeine was later done to snaiehten the navieation route in the Eastern 
Channel. The handi& of seabcd matmal, iniotal about 1 4 - d o n a b i c  metres. was 
fmished in the summn of 1991. The dredpine and dewsitine owations caused sedimen- 
iationintheamclowtothesite.~tadistan-ceof 15kil8&emfirs&entationwasm~ 
w less than 2 millimem. No serious imoact on sea ted fauns was o b s e ~ ~ e d  e x m  that 
whichcccunwiin theamncansr to ~pm&. ~rcd~in~andlandf~~ausedlossc ; to  the 
fuhinz  indus^ but an a m m e n t  with the fishennai's union on wmoensation of DKK 
6 0 0 , ~  solved this pmbkn. 

149. The WrstBndge. A w n m  for building the West bridge was si& in June 1989. 
Constniction workstarted in August 1990. Only minoralterations were made in the tenda 
~imaflcrtendainz.Thel inkcom~s arailwavbrideeandaseuaratemotomay bridze. 
ihcbndges consist of 63 wncrcte Lkx girdm. eaih wilh a q a n  l&gth of 1 10 mcÏmr. f i e  
wial lmmhof the bridae is 6900 mems. Ln the naviaation channel the naviaationclearana 
is 18 mcues. From su tke r  1990 onwards no shipi largn than 1.000 DN? w m  allowed 
to use the western channel. Laer, when the bridge is wmplcicd il will k decided whcthn 
to kecp this muinion at the same level or to change ii to 2.000 DWT. The wsu of the 
western railway and motorway bridge are estimatcd a1 DKK 3.2 billion. No d o u s  delays 
in this pmject have bem rrpacd & far. 

' Novsfrom Storeklr No 10191 (31 OMbu 1991). p.7. 

'Se+alsoAMcx28. 



150. The Roilmry Tunnel. A conma for building the railway link benvan S p g 0  and 
Sealand was simed in Novcmber 1988. n i e  same ycarexcavations slarlcd forramps bolh 
o n ~ a l s s k o v a n > ~ p ~ . n i e  boringofthedway nvinelsianedin~u~us11990.However. 
the bo~gmachinesdidnotoprateasexpn~andadelayofaboutone ycarisanlinpaied. 
in A d  Ï991 onlv 820 me& of the nuinels had ban bored. The wsls of this proicct arc -~ ~ ~ r ~ -  ~~ ~ ~ -~-, ~- ~ 

a h a l c d  at DKK 3.3 billion. Consmiction risks such as. for example. u n f k b l e  
submiil wnditions wbch mieht hindn anddelay Ihc boring oprations. are no1 included in 
lhis price. Nor is inslallatioi of d w a y  equip~rnt includcd in ~s wnWcL A separale 
mnmctofDKK 1.4 biioncovrringall d w a y  installations for the 18 kilanetrc f u e d l i  
was signed in January 1989. On &lober 1 4  1991. the lwo m e 1  boring machines on 
S p g 0  were flooded whcn water bmke h u g h  the tunnels. For the momcnl, it is no1 
possible to estimate the delays caused by that accident 

151. The Eart Bridge. n i e  immersed tunnel option was abandoned in Novemkr 1988. 
Itisnolclearwhat wmthemain~nsforthis.Aooaraitl~.venrilationinthemel would 
cause high service costs and would be technicall;hema&g. 

152. Calculations of accident mubabilitv and simulationsof shipwllisions w m d e d  
out as a pan of the design of the kas bridk. According to thcy saidies nsks for collisions 
wuld eficctivelv be nduced by Ienmhcnin~ the main man. Sincc a stay-cable bridge can 
only havea-immmainsp~ofi~1uX)me~.&esuspnidedbndgesoluti~ with 
a main span 1624 m long was selectcd. With the nuo side spans of 535 m the suspmded 
bridge would be the h g a t  bridge m Europc. The mtal lcngth of the Easmn Bridge 
induding the approach spans would be 6900 m e m .  

153.Theamcconialdesien ~Udanavipat ionalc l~œof77mforthebndaeCnK 
Rcpon of the CI& Bclt &ion of 1%0 provided for a fne sailing heighi of 67 
m m ' ) .  The navigational clcanuice of 76-77 m e m  was alsoadopledin the the Ex1 of the 
Govcmmrnlal proposai for the relevant law.'This pbab ly  reflux4 tbe fan that the sNdy 
regarding mas hcighls, included in the Reponof Ihc Great Belt Commissionof 1968 (5081 
1968). lislcd the height of 715 m for a Danish drillship.'Also. il appcars that the Danish 
Minisny of Indusny had noied in 1986 that vcssels had ban built wiih mastheads 8s bgh 
as up 6 7 5  mems. 

154. The Great Belt wmpany was well awan that by 1989 thereexisled special vesseis. 
includine drillshw with -tlv installed daricks uo to 75 metrcs h ia .  aane vasels 
up m 90ke.m i g h  d'jack-up & with a heighi o i  152 metrcs.'~&va. a speciai 
hnidv wasfanmissioncd bv the m o a n v  from Dct Nor* Vcritas'. 'lhis snidv wndudcd 
mat;xciuding drül ships,&-up, &bnmsibllcs, nane ships and o m V L k .  abridge 
atthe heieht of 65 m e m  wouldmesmtnomublcmsforuistineshms. Theshiusududed - .  
are. of &&se. prcciYly ihose \;hose nght'of p ~ g e  is of greatea con- m Finiand. 

155.'Ihcmpany w m t o n m o ~ e t h a t  withanavigarional dcaranœ of65 memstbe 
East Bridge would à more magy &tcimt than a bridge of 77 mems. The bridge would 
be I s s  stecp, so that vehicles would use less fuel to pass ovcr iL Conscquently. m e h c  

Knnmirriam Mgaende en Smrebslubm. Endlig BckzNtning (Li7119W), p. 47. 
' "Lovfdag nr. L 177LZ1.1.1987 (Falag til lov om rmlag af fast forbindelsc over Sumbalt), 

til l o v ~ t " .  F&n'ngsii&n& 19861987. Tilkg A. p. 3449-3450. 
Fm1ForbindrLv ovcr Siore &II. BeucNtning Nr 5üâ (1969). Bindll. p. 6 
'Novsfrom Swreklt  No. 6/89 (30 June 1989). p. 2. 
F o r  th. revision of that sMy. cf. AMx 10 10 th. Daitirh wrincn obwivatim of 28 J m  1991. 



during the summcrof 1989. the decision was made by the Danish Mmistry of Transpon W 
lower the bridge height fmm the originally planncd 7677 mems w the prewnt 65 metm. 

156.Tcndcrs fortheEast Bridge wmnoeivcdon 18 Dccanber 1990. Negotiations with 
m n m m  took dace fmm lune 1991. and the mtracis for the East Bndee w m  siencd 
on 22 ûcwber 1691, while the bilatnal discussions khvem Fiiand and-bmark& a 
muniallv aceeotable tedinical solution. ininated in musuance of tbis Court's Order of 29 
July 1G1, w& stiü inprogrcss. 

s€rtion m. Conclusion 

157. The Great Bell fixcd luil; that is the objeci of thesc pmwahgs originales in a law 
of 10 June 1987. That law pmvidcd for a bridge or a tunnel across the main navigable 
diamiel of the s&i, the East Channel. The decision to opt for a bridge instcad of a tunnel 
was made at an adminisrrative level in Novanber 1988.The decision to build a bridge was 
mmmunicated to o h  munuies in Octokr 1989. Tendm for the East Bridge wne 
noeived in DeErniber 159ûand the conmas wcre signal in Octokr 1991. 

158. lt has somctimes k e n  claimed on the Danish side that the wo* arc so far advanad 
thainomodificationin the planscankmadc.'lhis isplainly incorrcct.Therightsofpassage 
which Finland saks w uphold wwld have tan - and siill can tc - fully acmmmodatcd by 
opning the East Bridge a1 eithcrof the si& ap~maches w the smpc&ion bridge. This isa 
minor modification which muld easily have tan made afm the initial mntacts with 
Fiiand in the summa of 1989, as the dsision on whethn m opt for a cablc-stayed or a 
suspension bridge was not falicn until March 1990. In facr, es we have sen, s v d  
modirtations have alrcady bcen made IO the original mnapaial design of 1988D. The 
tender projects wac no1 fonvardcd to prcqualifiedmmmuntil Aprü 1990. E v a a s  the 
mnmcts wne si& - on 22 Ocwba 1991 -a  huthamodifjcation &as made. cxtading 
the appmach spans by 25 m e m  - w 193 rneues'. At thc time of h t ing.  no physical 
m n s ~ ~ c o O n  for the simcïure of theEast Bridge has beai undmaloi. With the lastminute 
extension of the appmach spans t h m  isnow amplepossibiiity fmDemnark w mcdi@ the 
bridge plan so ai io guamiiee frce passage through the GA ~ e ~ t  w ail existingand 
rcasonably foreseeable s h i ,  Uicluding dnll ships. semisubmersible drill rias and iack-uu 
driu baIgcs. 

. - 

159. F i l y ,  it should k notcd that othcr Stam have al60 cxprrssed thcir m n a m  at 
the cKects of the pnsmt bridge plan to intanallaial navigation. ihus. the repraentative 
of the Soviet Union. for example, m k  the maan up ai the 66th Session of thc Cound of 
the Inimiational Maritime O b t i o n  in lune 1991. miucsfine that thc Councii " a d  
W Dnvnark w make adjus&ts m i u  plans". nie  CO^ &ded W take mtc :;the 
m n m  w;rmssed butrcfrained from hirllm action in view of the fact that this Corn has 
bem seized.of the ma&. 

'Novrfrom Slorcb~ll No. 10191 (31 Ocrober 1991). p. 5. 
'Cf. Annexes 29 Bnd 30. 



160. The planncd East Bndge would close off acass IO or h m  ihe Baluc for ships and 
m w r u  with a heiebtof 65 m e m o r  above andadraupht inexcess of thal of the Drogdcn 
in th; Sound (Le. 717 m minus undcrkeel clearance). fkis has immediate effecu O" the 
abiiity of cenain spcial vesscls and large oampnïs IO move betwem the Baluc and the 
Nonh Sw. Takmg into account past mnds in ship sizes, it may also Lx i n f d  that the 
bndpewouldobsmictthefariaci~ofBalticshipbuil&ntopanicipatein worldwideknders 
reg&ing very large ships théfunire. 

Section 1. ERe& on the Passage of ORshore Cran 

161. The most dramatic. inunedias and cornolete obstruction tbreatmcd by the bridae 
projeci wncems hce passage by d t  uud for offshore explorauon and upÏoitation a& 
rclated oumous. Shcse d t  aimost mvariably have a heiebt in cxfas of 65 mcms. Theu 
passa& &ugh the Great Belt would kcomé impossiblëif the East Bndge is cbmpleted 
as plannal. 

162. It is uscful to stan the survcy of the effens of the fïrcd linLon passage by offshore 
u a i i  also because the pmblems cxperimced by t h m  illusmk ail the diff~culties experi- 
mced bvothertvocs of uresent andfunire vcs.Üls. If the bridee consmiction is modificd so 
asto allowpas&e by ~ f f s h o r e d f  passage by all other&ivable typcsof ships would 
be able to continue u n h a m p d  

A TYPES AND DIMENSIONS OFOFFSHORE CRAFI 

163. Smicnircs used for offshore exploration, exploitation and nlated activities may be 
divided into fued and mobile s m i c k .  SLIUC& pmnanently fucd in the s&ed 
(submersible pladomis) arc inessaice towers builton thc sea-bed Thesep ladm arc not 
desiaicd Io be mobile. As such. thev are much less flexible than mobile &S. The ratio of 
submmibles to all offshore aaf t  during the pas1 y- b a n  daxeasing. By 1990, the 
submmible f l e t  had d y  36 uni&. of which only about 25 per a n t  nmained active. 

164. Mobile offshore cm7 (also sometimes callcd "Mobile Offshore M i n g  UNS". 
"M0DUs"forshon) arc usually classificd in thnetypcs: drülships, semi-submersible drül 
rigs and jack-up ngs. These thne typcs acwunt f a  617 (93 per c a l )  of the total of 662 
offshore in use today. The rest are classiCrable as submersible dadomis and driiiinx - 
barges. 

165. Each type of offshore cm7 has i u  o m  mical arca of use. Imsriective of the m. 
howcver. t h G d  cary roughly similardriiiing~~i~menr~his usually includesadnÜ& 
tower. a dcmck, thc Npportuig smicnircs for thc dan& and drüiing equipment. and thc 
complu elccuicai. clcchonic,~hydraulic and mccbanical systems for &&aca<al W i n g  
function and accnmmodation for the crcw. 

166. Because of the standardized nature of the drilhg equipment and operatiom. 
induding thc lmgth of the drüiing pipe which can convmicntly be handled in the upright 
position. thc S I N C N K I I  height of a complete driüing s y s m  is vaymuch the samc on cach 
of the diffant  typs of offshore craft 'Ibis height includes the dmidr itself (about 52 



mears) plus the subsmicnire (about 10 mears) above the main deck level. To gel thc 
absolute air draft required by an offshort rnh. thc hciahi of the main d a k  level fmm sa 
level has tobe addedto the above mcntioned smicniralheieht of the drilline svstem. Whcn 
transferring jack-ups and wmisubmersibles over very long distances heLv.lift ships are 
often used. This leads to hieher air drafls than mentioned above. - 

167.Most~wtingproductionplatfoms.suchasprodu~on ships andsemisubmmibles. 
arc design4 io have a drilling facility with a derrick mching an air draught of over 65 
mems. In addition. al1 fiwtingproduclionplarforms havca fiareboom forbuming lhcextra 
gas wparaied fmm thc main flow. The Ilare boom is higher than 65 mears. 

1. The Drill Ship 

168. hllshipsarcregular shipsquippcd withadrillingtowcr (dcrrick)andequipmenL 
They are usedespecially for operaiions inremotcareaskcauv of theirabiliiy to movc long - 
distances under Ïheir o h  pwer' (for illusnation, see Figure 6). 

169. There areatpresent 36drillships in useamund the world.Twelveofthew have k e n  
mnverted h m  shios used for other o m s e s .  ?hrec of the existine drill s h i ~ s  havc k e n  
wnsmicled in ~ i n l h d  - the valentin shahin (198 1) thc ~ i l a o r ~ u r i v i e n k o  (i982) and ihe 
M i h t l M i r c h m t  (1982). The usual hciahi of a dnll shio is around 80 m e m .  wnsisting of 
the hull plus a derrick. The draught of a-drill ship is us"ally behveen 6.5 and 8.5 metrei. A 
typical example would k the Chnncellor~iIIe. which was built in 1976. Il has a draught 
of 21.2 feei (about 7 m e m )  at full load. The deepest water depth r a d  drill ship is the 
Discoverer Seven Seas. also built in 1976, whose draught is 24.9 feet (about 8 meues) . 

170. Thcdraughuofdrill ships have no1 changed much over the .  Nor is il expected that 
technical innovation will lead IO a radiai depanure h m  present standanis or dimensions. 

171. None of the presently existing drill ships would be able to pass the Great Bell if the 
bridge w m  completed as planned. 

2. The Semisubmersible 

172. The semisubmersible is a noating craft whose hull is specifically designed for 
mobility. It usually has hvo pontoons (catamaran) and a deck supported by hvo 10 fow 
columns. A majohiy of the& havc kcn  designcd by only foui comp3nics (Fricde & 
Goldman 24 percent. Aker 15 per ceni, Earl& Wright Sedco 12 per ceni and ODECO 10 
pcr cent) (foÏil~usmtion, see Figure 7). 

173.Thefmtsemisubmersibleoffshorecraft weredeliveredin 1963. Therearcpresently 
176 semisubmersibles in existence. The advantige of the semisubmersible over submers- 
ible pladorms or jack-up rigs is ils independence h m  the sea-bed and ils greal mobiiity. 
Most of the msentlv existinr! semisubmersibles are w u i d  by e n h s  and prowllers . .. , -  - . . 
(3hrusters")'to maki them in-dependently navigable. 



Figure 6 
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Figure 7 



174. The derrick which stands on the deck usuaily has a height of about 40 metres. The 
air draught of a semisubmersible is kween  76 and 90 m e m '  . 

175. The average transir draught of a semisubmersible is bctween 6 and 10 mems 
aithouah some mav have n draueht of UV io 16.5 mems (Rowan Mulland. Pelmlia). The 
uansitdraught of a semi-subm&ible iS dependent on whether or no1 it is ballasted for 
towing. When in operation at a drüling site, the semisubmersible is bdlasted to 25 metres 
for altaining a good stability. Over recent years. a slight increase in the üansit draughls of 
semisubmersible craft can k discemed. 

176. The earlv semisubmersibles were desiened to work in around 200 mems of water. 
Today, many oithem are able 10 drül in wate;depths of 600-700 meters and some as deep 
as 2000mems. Semisubmersibles areoflen divided in10 three classes by reference io their 
weight and operational environment: 

a) heavy xmisubmersiblesof upto25.Wlonnes for use in harshenvhnmenls(Alaska, 
Nonh Sa...); 

b) compact semisubmmibles bewem 12.000 and 15.000 l m e s  for use in rclativcly 
mild c l ia t ic  and oceanic mnditions (Gulf of Mexim); 

C) light semisubmersibles of 6 . W  tonnes upwards for use in specific. designated 
localities. 

177. Noneof the premily existing semisubmersibles would kable  lopass Ibrough the 
Great Bclt if the East Bridge wcre completed as planned. 

3. The Jack-Up 

178. The jack-up rig is an offshore craft with a derrick and other dnlling equipment on 
the deck supported by (usually three) legs which are lowered with a jacking system on to 
the sea bonom at the location of drillmg operations. When the legs are lifted. the jack-up 
reeains its floatine mition. ïhe  desiens and caoacities of iack-uris have d e v e l d  
m>kedly dunng thé history ofofishore acuvity. ~ o d a ~ ' s  ngs a& much iarger than the in1 
jack-up ngs ihat were used in  the 1960's (for illusaarion, see F i~ure  8.). 

179. The world's jack-up fleet consists of 405 unis. The advanlage of a jack-up is that 
il is capable of king convened io serve other uses. It may, for example. k used for 
accommodation or the laying of pipe-lines in the seabed. 

180. ïhe  air draught of a jack-up is a funclion of the length of ils legs. which are lifted 
upas thecraftis intransiLïk averageairdraughtrangeskween l00and 140merres2.ïhe 
nquired airdraught may. however, also be significantly higher. The longest legs of a jack- 
up are about 200 m e m  (605 feet). 

181. The m i t  draught of ]ad<-ups is in the range of 13 to 30feet (4 ta IOmem).lhe 
drauahühavenotvariedven,muchdurinp:the vcars.TheBn1annia wbich wasbuilt in 1968 
has a-draught of 5 mems (15 fat). the 0;ean~ide. delivcred in 1971 has a draught of 5.8 
mems (17 feet) whde the Rowan Gorilla. built in 1984 ha.? a draught of 5.7 mems (16.5 
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Figure 8 

JACK-UP 



feei). Herc is a table of some cxisling jack-ups which have an airdraught higher than 65 m 
and a transit draughl in excess of 7 mcues. Spud cans am included in the ttansii draught:' 

Name Design Air draught Draught 

[ml [ml 

West Beta ETA EUROPE 150 8.5 
Neddrill Trigon CFEM 139.4 Y .3 
Trident X & XI CFEM 122.2 9.6 
Marlin No. 6 116.4 8.5 
KCA Sandpiper 123.5 10.0 
Diamond M Gem 121.4 8.4 

None of the existing jack-ups would be able to pass the Great Bell if the bridge were 
completed as planned. 

B. THE MOVEMENT OF OFFSHORE CRAFT 

I .  Under fheir own propulsion 

182. There arc t h e  basic ways in whichoffshore craft moveon the sea. Drill ships move 
under theirownpropulsioniiieany otherships. Sodomany semisubmersibles, whichhave 
teenequipped withthnisters unde;theirponfoonsthatmakethem independently navigable. 
incase of long voyages, however,evensemisubmersiblcscquipped by thrusiers are usually 
towed in ordcr to speed up the passage. lack-ups are usually moved by towing. A thud 
means of movcment is camiage by heavylift uanspon ships. In the following paragraphs, 
more is said about these two laner means of movement. 

183. The modalitiesof iowagc ofa pmiçularoffshorecraft m dcicrmined by rcfcrcncc 
tothcsizeof thcnaft andtheenvimnrncntal conditionsof thetou. Thesccrilcriadeteminc 
the size and number of nigs to be used The experienced Company, Noble Denton Marine 
Services, requires that the towing vessel(s) should be capable of maintaining the position 
of the mfi in 40 h o t  winds, 5m seas. and 1 knot current, ail acting against the unit2 . 

184. Traditional towage takes place with the crafi floating on its own and perhaps 
assistingtheme(s) withiuommulsion(~cailed"wetfow").Sometimes.however,the 
wmisubmersib~c orthc jack-upisplaced on a barge which is then connectcdtothe towing 
vcsscl(sJ. Sucha"dry tow" isasomcwhat faster formofmovcmeni. The speedofa weitow 
is appmximately 4 fo 6 knots, while the "dry tow" moves behveen 7.5 aid Y knots. 

185.The bargesusedfordry towsof this kinddonotusually haveanavigatingequipment 
of theirown, thoughthey may havesmail pmpellers to assistin maintainingdirection under 

' Spud cans are srnimures a1 the botmm of the legs which disuibute the leg weight over the sail 
once the legs are auached IO the wabed. 
'Cf. Annex 32. 



tow. They can usually be ballasted for the purpose of anaching the craft to the barge or 
detaching it at the end of the tow (for illustration, see Figwe 9). 

3. Carriage by Semisubmersible Heavylift Transport Ships 

186. Towage - wet or dry - is a relatively slow means of movement and involves a 
significant risk. Quite freauentlv. accidenu occur under tow, sometimes resultine in a 
Mmp~ctc lossofthcnafi (ior cxAple ,  the Rowan Gonlla l i n  1988.lnterocean11 L1989 
and the West Gamma in 1990j.' Sincc the end of the 1970's. it has become possible to avoid 
some of the nsk inhereni intowagc by usmg spcially designed semisubmcnible heavylih 
nansponshipsiocanytheoffshorenafttoiisoperatmglocation(for iIlusuaiion.seeFtgwe 
10) 

187. In addition to navigational safety. thc advanlage of thex  craft ovcr traditional iows 
is thcir speed of movement. which makes possible an w l y  commencement of the mf i ' s  
operational actitieson location.Thcadditionalrevcnuedcrivedfmmthis will inmmy c a s  
off%i the highercosu involved in using a heavylih s h p  insicadof a traditional tow. 

188. Cumntly. semisubmcnibles tend IO be iowed very long dislanccs unlcss the 
distancc involved is quiic exceptional. Jack-up rigs. on the other hand. are towed only for 
distances of uo to aboui l.000 miles: for loneer vovaees heavvlift m s w n  shios are used 
for reasons oispeed. economy and i f e t y  (for ill&&tion. se; Figure i l ) .  

' 

189. A mica l  heavylift m s o o n  s h i ~  has an owrating d rauh t  far inexcessof 7 m e a s .  
They can ihus p a s  the ~ a n i s h  suai&only by "sing the Great Belt. If the bridge were 
consmcted as planned, no heavylift s h i ~ s  could be used for the transport of offshore naft 
through the ~ G t i c  Sea accesses: 

C. OFESHORE CRAFT IN TRANSIT THROUGH TERRITORIAL WATERS AND 
INTERNATTONAL STRAITS 

190. The movement of offhore craft t h u g h  the territorial seas of t h i i  States and 
internaiional sirails is an everyday occumn&. According IO one cxpen esiimaie. the 
numbcr of such movemcnis is in thc rangeof401 50annually.'A recent repon to the CM1 
rclaiing ioihc Draft ConventiononOffshore MobileCnft noicd'a vcry subsmiial increase 
inmovemenisofdnllinp units thmughoui thc worldand added that"laJdistinctivc lcarure 
of the develooment hasbeen the mivernent of driliine uniu between differenr continental - 
shelvesandoverlargegeographical areas".' Most rigmovements have k e n  into the Nonh 
Sea and West AFnca from other areas of the world. oanicularlv from the Gulf of Mexico . . 
and Southeast Asia4 . 

191. When using the most common mutes to theu owrational locations. offshore craft 
mutinely pass boÜgh such iniemational suails as the hg l i sh  Channel. Gibnlwr. Magcl- 
lan. Bab el-Mandab. Homuz. Malacca. Sunda and T o m s  svaiu (Offshore Daia Rewn. 
Annex 31 .). 

' Cf. Offshore Mobile Rig Accidents 1955-presenl. Offshore Dala Sewices 1991. 
'Cf .  Reply by Mr Ouwehand of 3 November 1991 in Annex 33. . .  . 
' Comite Maritime Iniernaiional. Dr@ Convention on Off- Shore Mobile Crafr, Report ond Ques- 
lionnoire to ihe CM1 Menzhcr Associolionr. Frode Ringdal, Oslo. 24 Seplember 1991. CM1 Dac. 
Off-Shore-1. X-91. p. 2. See Annex 34. 

' For the most commonly used routes. cf. Annex 31. 
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Figure 10 

I)IMnusio~s OF A h m  TRANSPORT SHIP 
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Figure 11 

JACK-W BEING CARRlED BY A S~ISUBERSBLE HU\VYUFT SHIP 





1. The Sound Oprion 

198. Tram'r through theSoundir MI a rechnimlly relevam opt~on. As noted in Chaptcr 
m. Senion I abovc. thc Sound has an omcial draueht of 7.7 m c m  which is the acnial 

~ ~~~ 

physical depth of the hgden channel at its shallowk point. This draught may, because 
ofclhatic orsuisonai conditions. be reduced bv asmuch as 2mems.Accordineto another 
estimate the warerlevel may decrrase 0.40 10 0.70 m e m .  

b 

199.We havescnitha1thetypical uansitdraughr of a semisubmmible is bcween 6 and 
10 mems and that of a typicai jack-up when towed between 4 and 10 mems. If carried on 
a heavylift m s p o n  ship, these transit draughu will increase signiîïcantly. According to 
data by Wijsmullcr.the kelofa  "MighryScmnrW typesemisubmersible heavyliftship will 
descendto8memwitha 15.000to18.000DWloadandm IOme~sat26.000to31.000 
D W  load 

TABLE 6: DEADWUGHT SCALES OF A MlGKlY SERVANTVESSEL. 



200. Quite apan h m  the fact that this "option" is completely unavailable 10 most 
movements of offshore m f t  and to al1 movements bv heavvlift shivs. it is auestionable 
whethercompellingtowagc as thconly availablemode~fmovcmenl titweenie Balticand 
the Nonh Sea 1s a eood idea m the fus! vlacc The movement of offshorecraft isa hazdous 
activity. Of a tolaÏof 1.289 lives los1 k 122 accidents offshore h m  1964 to date, almost 
700 lives were los1 in conneclion with accidents durine Iranmnation (includina accidents 
with helicopten). During the 10-year period 1980-5, the& was a total of 3 9  towing 
accidents.' According tooffshore Data statistics. towage is about 20 times moredangernus 
than caniage by heavylifl uanspon ship. By far the mosr imponant single source of 
actidenrs undergone by jack-ups during 1955-1991 is towage in mugh weather. 
TABLE 7: CAUSES OF OFFSHORE M O B U  RIG ACCIDENiS: 

201. Because of iu advanrages h m  a safcty point ofvicw. u n d w i f e r s  and suivcym 
look favourably upon movement by heavylift transpofl ships in the insurance approval of 
such venmres2. ConsequenUy, the cos6 of insurana for a movement by heavylift ship is 
mnsiderably lower than the mt of movement bv tow. 

202. Mora>ver.the oend in thedcsignofoffshoremft has been towards unitsofa heavier 
s rn icm and d œ p r  dnught. This can k san.  for example. m the 1 s t  of craft tcndcrcd bv 
Rauma-Repola Offshmiince 1984. Those tenders u>ncem smcnnes many of which 
possess a dnught of approximately I l  10 12 meaes3. 

' Anrrx 34. 
' C f .  AMCx32. 

'Cf. Table 16 ai para 263 klow. 



203. For these reasons and for the otha reasons devcloped in Chapter III above. it may 
be mncludcd that the imlevance of the Sound opuon is pmcularly evidm in regard 10 
offshore craft For these craft. usmg the Sound is physically unpossible For othnships. it 
presmts a danger far in exass of the hazards invol&l in king the Great Belt 
204. 'Ihc question of the underkeel clearance has also been ueated in Chapter III, para. 

75 above and in h e x  4 and elsewherc'. Suffice it here torecapinilare the relevant points: 
1) An underkeel clearance of as much as 5 m e m  may be nquired for towage: 
2) Owners of offshore craft like 10 see at least 2 mems below the kee13: 
3j A minimum international standard of 0.9 m e m  is applicable for conventional ships. 

2û5. 'Ihe 2-mem UKC for offshore c d  is not a theoretical abstraction. II may be 
supponed by the fact that a wind of 50 bots  - a  generally used criterion in the design of 
offshore craft - causes an inmease in draught of 1.7 m e m  for an Ocean Ranger type 
semisubmersible. type king built in Finland'. 

206. Howevn one looks at these recommendations. il is clear that safe passage by an 
offshore naft can be ensured only by aüowing for an underkeel clearance which wrre- 
sponds closely mtheDanishrewmendation for the Great Belt(i.e. Zmetres), specifically 
meant for passage by heavy ships. As can be seen h m  the lis1 of offshore crafl buiit and 
tmdered in Finland by Rauma-Repola Offshore. none of these craft wuld have passcd the 
Drogden if allowana for the necessary 2 metres clearance is made (Annex 4). Even if the 
P.I.A.N.C. remmendation for ships of conventional size and design (15 percent of the 
acmal depth - i.e. 0.9 metres in the h g d e n )  is foliowed. the result is the same. 

2 . Thc Dismantling Option 

207. ï h e  Danish sunzestion that offshore crafi could bc dismantied at sea so as to enable 
theirpassage underthzreat Beltbridge isacwious"option". Surely it was neverquimi 
that a sh i~ .  in order to be able to use the ribt of fne Dassaee should underzo an ommtion . - 
tochan& its shape andlor sizc? Surely such a nquircmmtcannotbe easilykwnsiied with 
any mcaninafulnotionof" unhamdoassane".and ismore in thenanueof afar-reachine 
"&lention ou emave" of the k& expiiciilGhibited by the 1857 Copmhagen ~ ~ t y .  

208. Much hm k e n  said about this "ootion" in the meliminm hearines onthis case (Cf. 
e.g. pleading by Ambassador Fergo. 2 l;ly 1991). ~ i f f t a  it to &te thatsuch an operation 
would involvean exass mstanddelavthat wodd te incom~atible with anomal meanine 
of unhampered passage'. 'Ihe fact &t such dismantiing k sometimes done in internz 
waters (the Gulf of Maracaibo. Missisimi River) is hardlv an amunent for imwsine it as 
a condition for passage k u g h  an i G e r ~ r i o ~ l  sn& ~ur th~more ,  case; of known 
disassembly mnarnonly lightweight sm~cuues.donot involve harshenvimnments, heavy 
jack-ups or semisubmenibles.aii of which mchamcteristicofthc currentpanernof acnial 
international usage of thc Danish swits. . 

209.Accorduigtoastatm1ent byFntdeandGoldmanL@.alarge mtemauonalcompany 
ofnaval archirectsandmaru>eenginanandaleadingdes~gnnofwm~submersiblednll ngs 

' Anncx 32. 
' Anncx 4. AppendU 2 
' Anncx 32. 

'CI. alwi Table 16. 
'Cf .  AMexcî 37.38.39.40. 
6 ~ 4 1 .  



(and panicularly of the kinds used in harsh envimnments) such a job would in good 
weathcr. with suficimt manpower and with adcquate handling equipment (cranes etc.) 
either on board the rig or a m i n  vesse1 or dockside, requircfrom 5 IO 7 week. The job 
of dismantling the derrick of a semisubmersible would thus be "time-consuming and 
expensive in &mis of diresi cos! and los1 rig eamings". Consequcnlly "MODU operaton 
would do whatcvcr il look 10 avoid such an operation if at al1 possible". 

Secîion m. ER& on Passage by Other Types of Cran 

210.Though the obsmction created by the Great Belt bridge is clearest on passage by 
offshore mft .  it mav be useful to look at its im~lications as reeards oassaee bv other kinds - .  - .  
of craft. panicularl;cenain types of special véssels. 

A. MSSFLS OF CONVENïiONAL DESIGN 

21 1. Conventional commercial vessels can be furtherdivided into "weight carriers" and 
"volume carriers". Weight carriers are designed Io carry as much dead weight as possible. 
k e  includeoil tankers. orecarriers ecc. Thcy tend to haveas largea draught as possible. 
However, when the ship size inmases, the air draught also inmases. Au draughts of the 
order of 55 Io 70 mems exist for Ulm Large Cmde Oil Carriers (ULCC).' 

212. Volume carriers are desiened to have as larne intemal volume as wssible. 'These ~ ~ - - 
includecontaincr vessels, RoRo ships,carcarriers,passmgervessels etc. They tend 10 have 
as lame a side heieht as wssible. Recmtlv-built laree contliner vcssels have an airdraueht - 
in the-range of 40- 50 mem. large RORO vessel;in the range of 40 - 48 mems. and car 
carriers of about 40 mems. 

1. Passenger Ships 

213. AtpresenLtheonly exishgpassengershipwithanairdraught inexcessof65mc~ 
is the Club Med saiiing ship with a mast height of 68 mems. Nevertheless, there is no 
particular magic in the figure of 65 m. The height of the Queen Mary was 65.5 m c a s  and 
of the Queen Elizabeth 63 meas.  Modern passengcrvessels are increasing theu hcight as 
the need to take on board evcr larger numbers of passengers p w s .  

214. An example of a large modempassengervessel is theMIVFanmq, built in F i a n d  
by Kvzrner Masa-Yards in 1990 (for illusùailon, see Figwe 12). 

215. 'Ihemuuedclearanceofrhe MIVFo~<~~ isabout56 .3mem.  'Ihe waurdrauehr 
is 7.7 mems. .The air draught and main dimensions for a number of e x i s ~ g  
vessels andferriesl. asa hinaionofthe vcarthc vcsscls wei-c delivered. isde~ietcd inTable 
8 &en below. II c h  be secn that in thes- of large passengervcsse~then'is aclearmnd 
during the pas1 decades to in- air draughis. 

' Cf. Dei NonLe Vmiar. RmkedSNdy on Air.Droughl ofhicrchnni Shps Cm'td Oufor AS. 
SIo~klu/o~b~ndc&cn. (10 M m h  1989). For rcrl of LIY aNdy ssc AMCr 10 10 LIY h h  Wnl- 
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Figure 12 

MN "FANTASY" 

M N  'FANTASY' 

Builden: Masayards Inc.. Helsinki New 
Shipyeard Helsinki Finland 
Yard numbcr: 479 
Type: Cruiw Liner 
Delivcry: lanuary 26. 1990 
.&ner: Carnival Cruix Liner Inc. Miami 
Classification: Lloyd's Regirter of Shipping 
Tonnage GT 70367 
Deadweight 7000 t 
iength o.a 260.80 m 
Bread*, m. M.W m 
Bread*. waurlinc 31.9  
Heighi IO v p  dcck 40.40 m 
Height IO top of f u m l  64.W m 
haught 7.70 m 
Speed: 22 kn 
Ropelling machincry: 
2 W%rIsila/Sulzcr diesel prrraior sets. 
typc 8ZAL 40s. 
4 W%rIsilWSuSulier diesel gcncmor seu. 
type l2ZAV 40 S. 
lotal about 42000 kW 
6 Vvlkan Rato coupüngs 461 1. .&? for main 
drive 
2 mnmllable pilch proplien. 0 5.2 m. 
14000 kW, each 
A u x C i  engines: 
4 gwrraton 10300 kVA 
2 gcneratDn 6800 kVA 

Equipmcnc 
2 e l m .  hydr. sicering gearr for mnml 
of 2 independent nidderr 
3 bow ihnisten. 3 stem thnisten 
1 active folding fin stabilirer plant 2 x 14.5 m' 
1 radar 8600 ARPA. I radar 7MX) ARPA. 
1 cchosoundcr Echopph 481 (Knipp Atlas) 
satellite communication. ulex. telefax. 
satellite navigator Magnavox 1100, wa-tel 
satellite-at-scareceiver for s h o r e - k d T V  pn>- 
grams. Loran C navigator. Omega navigalor 
2 sets of wmb. windlarwrhmring winches 
2 25-1 monring winches fonvard 
3 25-1 m r i n g  winches afi 
12 passcngcr lifts for 18 penons or 1350 kg 
2 passcngcrobservationlifts withglasr hntagc 
for 15 penons or 1200 kg 
2 ncw lifts for 18 p n o n s  or 1350 kg 
1 c q o  lift for 15W kg 
1 provisions lifi for 750 kg 
Crew 980 pusons 

Accununodation for 2604 w n p n  
Cabine: 
OIMU'S suim 2 
suim 28 
double ouuide ubins 56-5 
double ùuide Bbim 383 
demisvires 26 
double I + 1 cabins 19 
total 1024 
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TABLE 8. AIR DRAUGHT FOR A NUMBER OF FERRIES AND PASSENGER VESSUS: 

216. For reasons of energy. sonomics and navigational convcnicnce, there has been 
renewed interest in the useof passeneersail vessels. ïbereareseveral m i s ü  which have 
anairdraughiexcsding65mctres. Mention hasalrcady becnmadcofihe;xisnngsa~lship. 
the Club Med. built by the Atclic~c! Chantiers Reunisdu Havre in 1990, which has an au 
draught of 68 meues<for iilusmtion, see Figure 13). 

217. The fmt large sail nuise vessel, the WindSrnr, was built inFrance in 1986.This has 
an airdraueht of 62.2 meues. It has been succeedeù bv w o  simiiar vessels. the WindSonp 
in 1987 and WindSpinr in 1988. Ihe ~ / u b ~ e d ~ ' s a i l  vessels ana s&nd gaination 
of this type of ship and illusuate the tendency Io incrcased vesscl heights. 

218. Sail or sail-assistedpmpulsion may k an amactive altemative in the f u m  also for 
commercial vessels otha than passeneer shi~s. for examle bulk carriers. This is a 
developmeni which the prrsen&of thc-pm)sied bridge would hamper. For instance. a 
30 @XI D W  cargo veswl uould need to have a 80 metre high ngging. 

2. Cargo Ships 

219. As far as cargo vessels are concemed. the Nmke Ventas Shidy of 10 March 1989 
commissioned by ihe StorcBalt Company. indicares h i  mort . though not quitc al1 -of  
such ships have an airdnugh! of less than 65 m c m .  

'Cf. A n n x  10 mthe Danish Wrinen Observations of28 J w  1991. 
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Figure 13 

CLUB fi VESSEL. k DIMENSIONS 

SAIL CRUISE 
SHIPS 
CLUB MED ONE 
CLUB MED TWO 

MAIN DIMENSIONS: 

LENGTH over al1 187.00 m 
BEAM 22.00 m 
DRAUGHT 5.00 m 
AIR DRAUGHT 68.00 m 
SAlL AREA 2500 sqm 



220. However, it is dficult to present detailcd and exact n u m h  regarding the air 
draunha of c a m  shios used worldwide. as the various re~suies  have no& as a mawr of 
&"Ge. listed i e  air&ugha und m t l y .  and cven then-only ina haphazard fashion. A 
wmputer print of 751 pages hai Uoyd's Rcgistiy. for example. lisring al1 cargo and 
passenger shps regisrered by Lloyd's and havmg a water b u g h l  in excess of 7.7 memi 
lisis the heinht for onlv about evm, lOth vesse1 in the rcmsier. Generalizations regarding 
ship heighgworldwide can thus ;niy be made wilh somë hesitation. 

221. Takinp. these rrsmations into acwunt. it may à noted that out of a total of 3.100 
wnvmtional&oandpaswngerships forwhich ~ l ~ ~ d ' s r e ~ i s r a s  the height(abou1 lOper 
œni of the total). 137 hada heighi kwecn  60.0 m e m  and 64.6 mems. 26 kiween 65 and 
70mems and 12 in e x a s s o f f ~ m e a s .  As Llovd's listsoniv the total heinht however, the 
calculalion of the airdraugiu musi k dcnved by submctmg either the niufied maximum 
draught or, more rcalisucally. the esumaud Baluc draught (15 ml. h m  the total height 
Thisleavesavmymiall numkrforwhichthepmjencdbndgemighicau~di~culucs She 
Nonke V a l a s  swdy idmnkd one ~YDC of lame ianker with an au draughl of 68 memi 
~earin~Uusc&o&resmations in&and$cularly the lackofrcadily availabledata 
on ship heigha. ii may k tcntatively concludcd thai thismay indeed rcprcsent the class of 
high&t air&ughi f&conventioni cargo shipdesigns of ihich infhat ion is available. 
It is hardly an insignificant category. however. 

3. Vny Lmge Crude Cam'ers ( VKCs J 

W. ï he  Danish suairs form an important international gateway for the emrgy move- 
mma of the counuies amund the Baltic Sea. In ancra1 m d e  oil and oil vroducu move 
h u g h  the Great Belt while the generaily srnail& chemical and gas carrik make use of 

'' 

the Sound 

2 3 .  A p i  pan of ihe m d e  oil and pmduct movmena to Finland have takm plaœ 
inside the Baluc Sea. For cxamole 8090 Der a n t  of the c h  oil imwncd to Finland (7- 
8 bill.tons/a) has originated in ihc ~oviet'union. Because of m m  &ingent dunands & 
sul~hur wntent and~uctiondifficulties in the Soviet Union.amtcrmuwnion will bc 
ha homouaide the Baltichm 1992 onwatds.This wiii in+ti&m&n ycar-mund 
naflic h u a h  the Danish swim involvinp. lame fnide oil cmim (over 100 000 D W .  - - - 
U4. Neste Oy. the F i  siate 04 oil and chernieal m p a n y .  is oprating two oil 

refuienes and amrhemical &mes. which arr thc laracst of k i r  kind in the N d c  
wunuies. '~hcnude oil impons in the lau 705 and csrly 885 wm o h  ûansporad fmm 
the Middle East by Very Large CN& Canim (ahL 250000 DWD which wen lightencd 
in the North Sea onto v s x l s  of about l00000DWT size to attain the Baltic draughi of 15 
m. Both ships. the VLCC and the 100.000 tonner, would thm sail h u g h  the suais to 
Neste's Porvoo refmcry. 

225. Table9 shows the numkofships over 150000 DWT which have discharged th& 
cargo at Porvoo Works annuaüy from 1975 10 1991. 
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TABLE 9: NUMBER OF SHlPCALLS OVER 150 000 DWT AT NESTE OY PORVOD WORKS: 

YEAR 
TTU 1 A91.1001 

226. A notable change affecthg ihe air draught of large oil c-m is curmlly mdcr 
discussion in the International Maritime Organization (IMO). namely the obligatron 10 use 
a double hull consmetion in onia w d u c c  the Nk of accidental pollution. The design 
muimnmlsoffunuc ULCCandVLCC will inerraw airdraught forthe followingrcasons: 
- t h e d o u b l e h u U m n s I U N m m a y i ~ i h e ~ p ~ ~ t i o a n d ~ u l t i n a ~ t e r f r r e  

board al ballast draught than a single hull m m c t i o n .  
- the IMO rcquirm>ent of minimum forward visibility f m  the bridge will in- the 
nwsary height of the supasmicatrr. 

227. The possibility cannot te acludcd ihat ihe wmqwnt mmaxs in tanker heigk 
toecthcr with an alrcadv used mnswmtion method (i.e. "liphtminz" a VLCC in10 Baltic ~ ~ ~~ 

draught) becoma mi t ih  if the GA k i t  bridge wiil have-a dca&ce of 65 metrcs. 

B. INDUSlRlAL AND SERVICE VESSElS 

228. ln addition to offshm crafr amither tnr of industrial veswl which muld nol o w  - ~ ~~~ ~~ ~ ~ ~ ~~. 
the G m  Belt if the airdraught woc limitcd g65 m is the~efrojorlllprojectrcqucst&l by 
Golanor.'Ihisisafloatheoductionvessel. whichwill beuxdforemloitationof ma& - 

oil f~ lds .  The ve&l&ilïhve an & &tof 90 me= (for illus&tion. sec ~ i g u t  14 
and 15). 

229. Also most large uanc vessck with a hoisting capacity of4.000 menic tons or m m  
have an air draught in uccss of 65 meaes. A List of these vessels is givm in Table 10. 
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Figure 14 

PEIROJARL 1 
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Figure 15 

P~ROJARL n 
P R w  
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TABLE 10. PRINCIPAL DIMENSIONS OF EXISnNG CRANE VESSELS: 

Name Lifting Transit Opersting Air 
capadty draught draught draught 

Challenger 1 800 shr 7.32 m 30.0 m 
Champion 1 150 sht 5.72 m 38.6 m 
Tor 3 000 shr 11.5m 53.5111 
Odin 3 000 shr 8.56 m 12.0 m 62.5 m 
Stanislav Yudin 16üOmt 5.5 m 62.6 m 
iTh4 Challenger 4000ml 8 5  m 70.0 m 
McDermon DB 50 4MX)mt 9.5 m 17.5 m 
Balda 7000shl 1l.Om 81.0m 
Hermod 9000sht l1.0m 81.0m 
McDermon DB 101 2 000 sht 7.5 m 85.0 m 
McDermon DB 100 1 800 mr 8.3 m 85.7 m 
Mimperi 7000 14 000 ml 105m 275m 1035m 
McDermon DB 102 12 MX) ml 13.2 m 105.5 m 

m e  airdraught of these vesseis isplonedagainst theirliftingcapacity inTable 11. 

TABLE I l .  AIR DRAUGHT OF EXISTING CRANE VESSELS AS A FLMCIlON OF LlFnNG 
CAPACm: 

Crane vessels 
U - ~ I ~ I  capadty and air dreughl 

110 

lm 

m 
8 

m 
(D 

50 

4 

8 

?O 

10 

O 
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230. The exclusion of lame m e  vesscls from the Baltic could have serious consequmc- 
a. For cxamp\e. it might ;=vent the canying out of salvage operations in case a nhclear 
wwercd submarine weiahine more than 4.000 tonnes is meckcd in the Baluc Sea. The - - 
&vention of the passage into the Baltic by the various types of offshore craft would also 
affect the funue of offshore exoloration and consûunia omiccu in the Baltic (cf. M e r  . - 
section N. B. below). 

231. 11 is sometimes med that a bridae at a height of 65 memes would m s m t  no 
practical hindrance for thejassage of mësh ips .  as the m e  can bc easily dismantled in 
order to u n d e d e  the passage. Whatever signiiïcanœ such a claim might have as a point 
of law , it is an ovenimplification as a maner of tact. If the upper pan of h m e  has IO k 
dismantled for the bridge underpass. the following mks and cosü arise': 

- thecrane has Io be designed foreasy dismantling. which wiü increase the craneprice by 
about 2 a r  cent: 

- after w/kshop tesü. the derigging a n d d i s m a n  
and~~~~nnectionofsystmis and rcstingafter thebridge, the cos1 ofpassage isestimatcd 
IO be about 2.5 Million USD. depcnding on the size and type of the m e :  - the d i i i - r e b u i i d i n e o e n o d  is e s t i m a t e d  weeks. which inmases thecost 
of the whole vesse1 by 1-Ti prrcmr 

C. FUTURE VESSFlS 

232. New vessel m. includine floatine hotels. toms and factories mav well be 
innuduced during thi&levani time i;amc (i.; 100-150 y- - the pmjened pe;iod of the 
bridge's existence). One examole ofanon-minemoiectalmdvin theolannine staee is the - -. . 
cc& gong r e m  miser fa $333 passengas m t l y  und; acliw'mnsidekti& at the 
Kvorncr Masa-Yards shiovard in Helsinki. The main mniculars of such vcsscl arc its 
draught of 11 me- and k~ draught of 70 m e ~ s ' .  ~ i s o  other large vessels are under 
mnsideration3. 

233. To foresee the hnue development of ship s im.  it may bc usehl to look at cmaùi 
aspects of s h i ~  building technolopv. 
-24. When'&mn~&&~ the m& dimensions of a ship to be built. the use to which the 

vessel wiü be put and. cniscpumtlv, her type and size are the startine values. Bv the size 
of a vessel is nÏeant hcr l ~ a d ~ - ~ c a ~ a & .  in the aise of a hright&in.the~unit usad 
is usually a tome; in the c a s  of volume f ~ i g h t s  - such as liauid aases - a  cubtc mem. T~IC . - 
sizeofa~g~vesseliscxpnssedastheÜumberofparsmgmshecancarryorasakind 
of volume uni4 as gmss tonnage. 

235. ~fterthedetamination of the useof the vcssel. anmtion will bc dkctcd IO its main 
~ ~ ~~ ~~- 

dimensions:depthheight.drau@~ beamandairdra~ght~Th~ds~ioncaicemin~use WU 
alreadv have detamined somethine of the dimensions. For examole. in a shio w h m  

volume is a major factor. &e designas mus1 makc sure k t  the dimenlions arc 
lame mou& for the reuuired volume. On the o h  hand the dimasions arc also demdmt 
on-mh otiicr. 

'Cf. also Ur picnire in Annu 43. 

= Annu 44. 

' Annex 45. 

'huth  is thr meaarrr Imm Ur b o m  to lk u u ~ m o s i  h d  &IL DccWausco and s u m m c -  
on& Ne fm ihir dcck upwardr. Heighr is Ur.&wc from Ur bonorn to Ur up-SI dcck- 
how or s u p c m  dcct 7he nu& Bnd funnclo ri% above ihir mcasm and deicrmine the air 
draughi of a v-L Cf. illumation in AMex 46. 



236. Thus. the air draught of a vessel is usually dependent on the depth and height. The 
bigger the dcpth of a vesse1 is, the bigger the height and consequmtiy the bigger the air 
draught. When the capacity of a cargo vessel is considerrd the depth is relevant whmas 
w h a  the capacity of a passenger vessel or a volume c h e r  is considmai, the height is 
relevant. 

237. hthedetmninationofships~.economicsofscalearcobviously relevant. A lage 
vesse1 has a smaüer unit cos1 per passenger or percargo deadweight than a small one. Il is 
therefore more sonomical than a small one. 

TABLE 12. ïRANSPORT COSTS PWI i U N  OF CARGO AS A FüNCTiON OF SHIP S V E .  15 000 
NM VOYAGE 273 000 NM VOYAGE': 

238. A large vessel has also olher advantages: il provides a more stable platfom for 
human activities as can te seen in Table 13 below. 

' sshanimecht R n ai.. Ships and Shipping of Tomorrow. (1983). fig. 58. 



TABLE 13. PERSONNEL EFFiCIENCI IN A SEAWAY AS A FUNCilON OF SHlP SIE' :  

239. Any increase in ship sizc wiü usually show in an increase of the ship's &ught in 
other words.fore~~>micrcasons.~shipdesigmroftenmdeav~~l~~>~~hievemaUmum 
draught Uthm are major limitations to the draught, due to sea-lanc depths in the waters 
in which the ship is to sail, the limitation-detemincd draught is taken as the fmt main 
dimension. 

240. Table 14dcpicü the airdraughtof the veswls lis& in Annex 42 as function of lheir 
draught. 11 can clcarly k s a n  h i  air draughi in- as draught does. 



TABLE 14. AIR DRAUGM VERSUS DRAUGM FOR PASSENGER VESSELS AND FERRIES 
GlVEN IN ANNU[ 42: 

241. Consquentiy. the table can also k used forexn-apolating the main dimensions for 
a future big ocean going passenger vcssel. Assume the draughi of the vesse1 10 k 15 m as 
that is a practical maximum draught for a Baltic vessel. The n u m k  6.6 is chosen for thc 
akdraughtmeam-ratio, whichisamcanvaluefortheexistuiglargepassengavcssels.Fmm 
the table it can now k caicluded that with a fum i n c m x  of ship draught into the 
maximum aliowable Baltic draught (15 m), ships might have an air draught of about 99 m 
and in any case much in excess of 65 m.' 

A. THE DEVELOPMENT OF FlNNiSH SHlPgUlLDING IN THE PO--WAR UU: 
70WARD SPEClAL SHIPS 

242. ln relation to the size and indusüial ca~acitv of ihemunuv. Fuilandoossesses a wcU 
developcd and cfficicni shipbuilding indusb. l i  market s&of worldproduction @a 
cent of CGT) has in 1989 and 1990 b e n  33. 

' A mas detailcd dismion a h 1  ihc Umrrticai backpwd for Ur chaiœ of ihc main &ucn 
Bons for a v a w l  is given in ANU 41. 



243. ïhe repmussions of the second W d d  War w m  the dnving fora  bebind the 
development of the F i h  shipbuilding indus~y. ï h e  war rrparations IO the Soviet Union 
included morc than 500 vssels, which quirui  building up a substantial shipbuilding 
capacity. Since then. however, the indusùy's survival has bcen based on ils mmpctitive- 
ness. 

244. In the earlv 1960s the shucWe of shius ordered h m  Fuiland undemat a 
substantial change& size of the vssels IO be b"ilr grcw and their number declimd to a 
auanerofitsfomlevel.ThisrcquindthatFinnishshipbuilderscome upwithlar-reaching 
decisions. Some of hem hansfemd IO new sectors &le those who iemained began 
implcment large-scalc invesbnals. Instead of building giant production facilitics for 
super-sitc vssels - as happemd in the Icading shipbuilding munmes - the F i h  yards 
mcenwled on developing suitable types of their own. Highclav design and widc 
experience gained in building a highiy diversified range of special vessels have since then 
fonned the basis of the F i s h  shipyards' succes. 

245. in the I960sFuilandmse w 15th placeinthe inmational shibuildinglcague. with 
an amximate  2  ce^ a n r  s h .  of the w d d  market. New vesse1 types such as car ferria 
and.&&sengn linm, cniix vcsels. cable layas. gas-nubine p6wered warships. large 
iœbreakers etc. wen added to the range of mcducts. In mliaboration wilh the Univmiry 
of Technology, a new national shipb&d@ laboratory was stablished. 

246. Sina  thcn, theFinnish shipbuilding indusw has becnproducingthe kindoftonnage 
for which demand would mnainklativel~ consrah rcgardless ofcyciical fluctuaiions and 
which would ensm the existence of a regular group of cus laen .  This has led to 
specialisation, withtheFihyardsdu>sufily evaone-offorders.This is backcd 
UPnOt Only by productionwuipmatdesigned fmflexibility, but also by exceptionally large 

WMESnC 263.2 293.2 182.4 1426 363.7 849.4 343.9 
MPORT 18158 7.3113 2878.1 2188.7 U118.5 UU.9 4.4662 
%OFTHETOTAL 224 20.4 21.6 158 13.4 3 19.6 
M m  AND 
FNOINEERlNG =RT 

DOMESTlC 103.0 927.4 1.334.1 1.732.1 833.6 210.0 
U(WRT 5816.1 6.624.9 4.7563 3.955.0 2224.9 3 N  1 
%OFTHETOTAL 233 23.1 15.9 124 68 98 
r n A L  AND 

247. in the course of the  pas^ 30 years. metal and engineering has grown into an expmt 
 indus^ ~ u ~ ~ r h e f o r r s t a n d ~ a ~ ~ ~ ~ ~ t o r s  involume. value andmamowcr. in 196üthe 
metal .&d'cngin&ring indumis kcounted for 15 % of Finnish ex&. the forcmy 
indusmes for68 8. The corrcsoondma f i m s  for 1990 werc: metal andamnecrin~44 % 
and forrsùy 39 %. Wilhim the metal ak &inming senor, the shipbuildin; and oifshcm 
qu ipmat  indusûy has played a prominent role. in thc 198h the sharc of these subsccto~~ 
of the total metal andmginœring expons wasovcr 20 % at ils highest (24 %in 1983). 'Ihc 
urpon figures do not include ships delivcred IO domstic buym, such as icebrrakers, 



icesuengthened merchant vessels and state-of-the-m passenger ships. The relative de- 
crrase of the share ofshipbuilding and offshore of the expoirs ofthe total ofmetal indusuies 
in 1985-7 reflecu parüy the inmase in domestic demand, pady the inmase of the 
production of metal industries generally. 

248. In al] cornmes, the domestic content of the shipbuilding and offshore indusuies is 
v w  hi&: inFinland il is ove180 %. Anextaisive subconaactineactivitv on this subsMor 
harp-wn in thc country. Some of the subconbacton have ~ucceedid in establishg 
thanselves on the intemational market as well. 

249. A smicniral rationaiization was succcssfully carried out within the Finnish ship 
building industry at the beginning of the seventies. Smaller shipyards were merged with 
larger shipbuilding p u p s .  Largercompanies hadbener resources 10 modemize the viable 
shipyards than small independent companies would have had. During this M o d  three 
completely new yards weÏe staned in Finland. 

250. In 1973 the state-omied Vaimet built a new shipyard outside Helsinki with a 
capacity Io mnsmict vessels of up to 250 000 DWT. Another shipyard was established in 
Turku by Wlirrsila (Now Kvsmer Masa-Yards) in 1975. In 1972 Lhe Rauma Repola 
company mnsmictedcxtensive engineering works on the Finnish west coast nearthe &mi 
ofPori. Witbthe increasingdemandforquipment fortheoffshore sector. thiscompany has 
become a considerable moducer of offshore mit. 
251.Theihreenewyardsareamongthemostupto-datefacilitiesin westanEumpc.The 

following lisishows Lheexmmely divmifiedcharacteroftheproduc~ b m  Fuuiishpnh: 

ORDERS ON HANDWiI1i FûWISH SHIPYARDS IN 1983: 

lPpe of vssel Number 
River-sea vesse1 2 
Research vesse1 3 
Research vesse1 1 
Research vessel 5 
Supply vesse1 4 
Tankn 1 
Arctictankn 5 
Rwm vesse1 1 
Ro-m vesse1 2 
OCean gokg Ng 3 
Passenger vesse1 2 
Palml vesse1 1 
hy cargo vesse1 4 
Barge carier 2 
Accommodation vesse1 4 
Fary boat 1 
lcebrraker 6 
Supply Vessel 2 
Passenger vcssel 2 
Luxury cniisc vessel 1 
Luxury cniisc vesse1 2 
Caripassenpu ferry 2 
hy cargo vesse1 3 
m-canicr 2 
Dry cargo 3 



Multi-puipose vesse1 
m g -  
Heavy l i t  vasel 
Rodwttankcr 
hedga 
Heavy Lift vasel 
ai m i n g  rig 
Oil m i n g  rig, jack up 
Total 

B. LARGE PASSWGER AND CRUTSE VESSELS 

252. Kvsmer Masa-Yards Ltd is a Fuuush shi~buildine wmoanv owned bv the 
Nonvegian K v m e r  AS. With 4000 employees it h k a  capac& of &,CF% tonnes oistecl 
per yuir and ranks as the larges1 shiibuüding company in F i a n d  K v m e r  Masa-Yards 
holds a substantial market share in m i s e  ships, which is one of the shipbuilding segments 
where West Eumaan vards are auite com~etitive. The Comvanv's oresrnt d u N  
include some of th; woid's largest ~ s s e n g e ~ e s s e l s .  l u  future dési& Gclude shps with 
an air draueht far in exfess of 65 metres. - 

253. Sina  1961, over 50 passager ships have bœn deliverd by ihis mmpany and ils 
prrdsessor. W h i l 8  Oy. An ovmiew of thev ships graphicaily shows the p w i n g  mnd 
of the passaga ships built by the yard during the pas1 thirty ycars'. ïhe largesi and newest 
cniise ferry is the Siija Symphony. with a draughi of 6.4 m and air draughi 53 m. 

Mmtion has already b a n  made of the m i s a  MN Famasy which was delivmd by Ibis 
mrnpany in 1990 with an airdraught of about 56.3 and water draughi of 7.7 m. 

254. The pmducü of K v m e r  Masa-Yards Lld. are the mult of lechnologid innova- 
tions. market nads. ecnnomical viabiiiry and business ommwities. in many cases. the 
company has becorne mgaged in projecu w h m  devëioprneni and adop& ot ncw 
lechnology has b e n  an integral pan. 'Ihcrcfore, fulure ordm cannot be reiiably e x w p  
lated from the p s e n t  silualion. ~unhcrmore.. whm one nies to draw mds for& funirc. 
il mus1 be kcpt in mmd that individual ships can only be considerd as examples in each 
market segment. 

255. Ihe  company's shipbuilding facilitia are located in Helsinki and Turku. 00th 
shiovards have thecaoaciw toconsuuctvcssels farm exnssofthe heiehtof 65 meaes.ïhe 
TI& New shipyarddwas mmpletcd in 1975 and funher developed X the 1980s. 1ts large 
modula from the fabrication s h m  can be handledbv the dak's 600 tome cauacitv eanm 
m e .  which has an overail lifM;! heighi of 85 m. ' in ihe prcscnt facilitics i n ~ e k % .  th; 
mainasscmblv faciliw isatotallvmvncddivdak.208.5m lone034m wide*9.5mdeeo. 
ï he  Yard c&tly émploys &und 131Wunpasok. The yard-has gained experiena h 
spsialised vessels swh as icebreakers. m i s e  ships, cable ships. naval craft 

256.'Ihecompany iscontinuously involvedinthedevelopmentoffuluremiselinmand 
ferries. includinn faster shios, lamer shios. floatinn self-mmclledrcsorts. sailineshius and 
s o c a l l c d " ~ ~ ~ - ~  shipsi. The-kwn.forthe i n 4  &of t h e  ships is th;e&nomy 
of scaie. Largn vessels can acwmmdate 1- numbm of passagers. 

' Anncx 48. 
' iherc d ~ ~ n d O M  arc pavrcd in h m x  49. 
'Two &igw for auch vcsscls arc d e p i a d  in Anncx 50 



ship heighL In a 'ultihull ship stabiliry is no1 endangered by a markcd in- in heighi 
ïhc rshnical evoluuon is reprexnled klow (se illusuaiion in Fi~ure  16). 

258. The multihull arraneemmt avoids an extremelv lone andnanuw wnsmiction with 
unfavourable manoeuvrab~ity and wcak stability. II 2vcs-the vessel ample stabiiity and 
manauMina characteristics. kcms the distances onboard within nasonable limits. while 
offering mmy indoorandoutd&r public spaces and without overloading the longitudinal 
smngth of the vessel. 

C. INDUSIRIAL AND SERVICE VESSELS 

259. Ln the funire. the vasi oil and gas resourccs on the Eurasian continental shelves in 
the Arctic ocean will become ccnnomicaily viable for exploitation. Large sUe iabreaking 
vessels.drillingquipment.supponcquipmentand~nto~ages~iaily dcsignedfoÏ 
thai cnvimnmmt will then k wnsmicted K v m c r  Masa-Yards intends to pdcipatc in 
this devclopmcnr 

260. Sevuai offshore supply ships. diving support ships. cram vessels. hcavy hanspon 
ships have already k m  delivered. Noteworthy is the 1600 ton crane shipSfanislav Yudin, 
pictured below inFigure 17. n i e  dimensions of this ship are as foUows: draught 5.0 m. air 
draught 63.2 m. 

261. The wmpany has delivmd x v m  75,000 m3 LPGIammonia tankers. As the 
demand for liauid nafwal eas carriers (LNG) is auickiv mwinn. and as hm is substantial . ~ 

know-how wihin the ~ v & n e r  gmup. this company is-aiso i nhved  in hinire LNG ship 
mjects.Typicaldelvieriesofothaspecial ships have beencablelaycrs,mcdaers,~search 
ships. naval vesxls. Also containe; ships. LASH barge ca r r i e r s ;~o~o  sh$. chemicai 
tanken,productiankers.arcucrransponships. resfcrships.push bargesysiemsarc included 
in the liiÏ of pmducts. 

D. OFFSHORE CRAFï 

As wehaveseen,themostimmeditateeffectof theplannedEast~ieIbridgeistoclose 
off navigation through the Great Belt by drill ships, semisubmersible drill rigs and jack-up 
rip. 

. ~~ - ~~~ 
. . 

al offshore oil and gas exploraiion indusuy. ~nsmic i i on  of such d i  was srancd ai the 
Manwluoto Wo&s of Rauma-Rcwla in the ciw of Pori in 1972. Since thai Ume 23 iack- 
ups,~misubmersi~esanddrillsh~pshavebeen&livwedfrom iheyard ' .~woof tbcse~m 
multismiœ semisubmersibles without a drillin2 derrick. Two iack-ups w m  delivend to 
the Vyborg Shipyard in Russia with an unfunu&cddeck. ïhc Russi& insta1ledc.g. theu 
drùima esuipmmi onboard. The numbcr of semisubmersibles buili by Rauma-Repola 
makesesthe.c&npany the biggest buildcr of this Cype of craft in Eumpe. - 

263. The following three tables list al1 the offshore craft built by Rauma-Repola 
Offshore as well as examples of tendered craft, annual deliveries of MODUs world wide 
and from RRO as well as MODUs presently under consmiction. Tables 16-18.) 
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TABLE 16. OFFSHORE CRAFT BUUT BY RRO AND EXAMPLES OF TEND- PROJECTS 

A. SEMISUBMERSIBLES 

BUnT 1974-79 AIR DRAUGHT (M) WATER DRAUGHT BI) 
Wgi 
Pentagon 84 %.7 11.8 
Pentagon 85 %.7 11.8 
Pentagon 86 96.7 11.8 
Aka H-3 90.0 7.0 
Aka  H 9  90.0 7.0 
Aker H 9  90.0 7.0 
Aka H-3 90.0 7.0 
A k a H J  90.0 7.0 
Aka  H-3 90.0 7.0 

BULT 1980-89 
 ME^ 
Ocean Ranger 1122 7 5  
MSV 666 115 
Fnedc & Goldman L W  1063 7 5  
Fnede & Goldman L9û7 1062 7 5  
t i edc  & Goldman L9ü7 1062 75 

TENDEREû 198489 AIR DRAUGHT (M) WATER DRAUGHT 61) 
Daip 
Trendxlter 102.0 13.0 
RR-2952 1013 11.6 
Ulm Yany 836 11.8 
Goodneh 109.0 122 
RR-2152C moating abl. 65.0 7.6 
Roducuon Verwl) 

TENDERED 19W- 
Design 
Reading & B a s  abL 95.0 ah .  14.0 

B. JACK-UPS 

BUILT 1985- 
Mgi 
Gusio 144.9 103 
Gusm 144.9 8 5  
Miudprom* 140.0 ova  8.0 
Minsudprom. 140.0 ova  8.0 

Built in cmpraiion wiih the Vyborg Shipyard in Russin 
haughi information as meived fmm the yard 



(JACK-UPS. CONTINUED) 

TENDERED 1988- AIR DRAUCHT (M) WATER DRAUGHT BI)  - 
=A 136.9 8.0 
m - 5 0 0  160.0 10.0 
Friedc & Galdm~n M d  VI 1523 10.0 
Friede & Goldman M d  V 155.0 8.0 
Fnede & Goldman M d  II 127.6 7.0 
MSCU62 SIX) 159.8 8 6  
MSC US4 152.0 8.0 
Fricde & Goldman 204.8 9 2  
Reading & Bata 186.0 8.0 
King K w  158.4 11-12 

C. DRILISHIPS 

BUILT 1981- 
Dai@ 
G u r o  Rlican 803 7 3  
Gurto Rlican 803 7 3  
GYSU> Rlican 803 7 3  

TENDERED 1989- AIR DRAUCHT(M) WATER DRAUCHTBI) 
h i @  
G u t o  Pelican (Rcpair wmk) 803 7 3  
Gvao Rlican (Rcpair w d )  803 7 3  

D. OTHER OFFSHORE CRAFT 

'ENDERED 1 9 8 1  . . 

aaign 
RRdOW 107.0 - .  8.0 
RR-3190 106.0 8.0 
MSV 60.4 152 
CVA 4500 (Flcatbg abt 60.0 128 
Roductim Vessel) 

E. OTHER OFFSHORE PRODOCTS 

TENDU<ED 1 9 8 1  
oaign 
hilling module of a fird 
propunion platfam 723  ab^ 3.0 

Drilling modulc of a fixed 
pmduction plmfam 52.0 a. 3.0 



TABLE 17. ANNUAL D m  OF MODUS WORLDWIDE AND FROM RAUMA-REFQU 
OFFSHORE: 

WORLDWIDE DELIVERIES RROB 
YEAR DELIVERIES FROM RRO SHARE % 

1974 28 1 3 6  
1975 39 2 5.1 
1976 41 2 4.9 
1977 36 4 11.1 
1978 18 1 5.6 
1979 32 O O 
1980 35 1 2 9  
1981 85 1 1 2  
1982 114 2 1 .8 
1983 67 1 1 5  
1984 18 2 11.1 
1985 16 2 125 
1986 9 O O 
1987 1 O O 
1988 9 O O 
1989 2 O O 
1990 4 O O 
1991.) 3 1 335 
TOTAL 573 20 3 5  

*) By the end ofOctober. 1991 

TABLE 18. MODU'S UNDER CONSTRUCïïON IN NOVEMBER 1991 (WORLD-WIDE): 

MODU type Client Builda 

Jack-:-up Miarudpmm V y b q  Shipyard and 
Rauma-Repola Oflshac 

Jack-up Naiiniai Iranian Oil Cmpany Ra--Repola Offsharc 
Jack-:-up B&U MwhDnLcToumuu 
Jack-:-up Mac& DriUing FarEsu W i  
Jsk-:-up MaCrsi Drilling Far Ew Lcvingrtni 
Jsk-up Sanla Fe üriüing Far Ean L c v i  

264. Considaable invesmimîs have bem made by Rauma-RepolaOnshore w meet the 
changuigdemands ofthe industry. During the pas1 26 yean t h e m k l  hasevolvedrhrough 
four genaations of offshore mobile cr& rechnology. With the invesmenu made by RRO 
in the d u c t i o n  facititis the caoabilitv w build dl MODU des im has bem main-taincd ~ ~ ~ ~ ~-~~ 

nit i o s t  eswntiai physical h - o f  a modan offshon craiï yard are the size of the 
aswmblv. m f e r  and namumation facilitia. Durine the 1980s RRO focuscd iu invest- ~ ~ ~ ~ ~~~ -~ - - ~  

mnîs  G Mproving iîs c~&~ti t iva icss  in those are;. ~ ~ t h o u g h  m e  sections or othm 
pans of offshore mobile cr& may be subconuactcd out of the yard w impmve mst 
wmpetitivrness the assembly and ai i  fuial phases of the delivery ukc place at the 
wmpany's o m  yard 



265.The following invesmcnu have been made by Rama-RepolaOffshoreIofaciliiale 
the competitive construction. kansfer and wnsporiation of al1 types of beavy offshore 
producu 

1 Assembly yard with offloading strucnues and uansfer 
rail syslems; 

2 Jack-up assembly suppons; 
3 Load-outiuansportation barge; 
4 Deeu waler (30 m) basin. 

266.These invesmcnu. toialluigsomc61 m~llion Fmish Markkas(USD I5.2million). 
areaddiuonal tothe investmenu madeas the yard waseslablished Through these u~lpmved 
facilities a construction lime 6 months sho&r for semisubrnenibles and2 months shorter 
for jack-ups is achieved compared with the traditional assembly method. 

267. The deep water basin was builr as an inlegral pan of the 10 km long deep waler 
channel from theopen xa to  theTahkoluoto harbourof theCity ofPori (for illustrauon. sœ 
Figure 18) 

268.The basic invesmcnü indeepeningthechannel and the harbow basinto 175 memes 
( r e d v e  dnuaht 15.3 m. cf. Annex 4) in 1983-85 amounted to 113 million Finnish 
~ a ; k k a s ( ~ ~ ~ 2 8 2 m i l l i o n ) .  Dndging & h e p  watcrbasinto30merrescostanaddi~nzl 
I I million (USD 2.7 million). 
269. ï he  deen water basin a m  is used as the base for work on offshore crah whox ~~ ~~ - 

diught is too d& for floating to the quay of the yard. The basin is also used for mating 
ooerations w h e ~  the hull of a semisubmersible is lowered Io aüow the floaline of the d s k  - 
on top. 

270. The resounxs within the domain of Rauma-Rewla's offshore indusw Uiclude the 
main yard al M~tyluolo in Pori. the Kalajoki ~ o r k S a n d  a big mginee&gmup, now 
omnkd in a s m t e  wmoanv PI-Rama Ov. Al1 thex rewurces are neededand used in 
a~nstruction~jectforan'off~horemobile~~~Iotolalnumberofem~lo~eesinvolved . . 
in these projecu is appr. 1000. 

271. The market for new offshore d l  has been very cyclical since the &y 1970s. 
Consmuentlv the work load a1 RRO has varicd considuablv. As a result of the hiaha 
workl&ads, &ma-~epola  Offshore has increascd ils own work force to 1500; therenhas 
been a comsponding increase in the work force of subconùanors at the yard 

272. The economic feasibility of RRO's MODU consmiction is vny sensitive Io any 
chanzes in the assemMv D~DECSS. Bothinm~ect  of the delivew tirne and mnstrunion cosi 
it isciscntial thatthen?;fiiscomplered i n ~ i a n d .  Ifthis wcrc n~tpossiblcd~ublin~ofmany 
msücould no1 bc avoidcd and thcdelivery woulddefuiiiely bcdelaycd for w v d  WC&. 

Thiswouldnotonly cause additional umsktctionand in&st wst b"talsodisqdiRR0 
from what is a highly competitivc d c t .  - .  

273. Rama-Repola builds al1 ihrce types of offshore mft II is one of the fcw buildm 
ofheavy offshorecraft inthe worldïh~s isshown intherefemcesoftheMODUsdelivercd 
and in the lislof rigsunder consmiction a1 this writing. Novemkr 1991 .The facilities and 
the production organization of RRO have ban devclopod to m a t  the competitivc 
r e q u h e n u  of nim-kcy deliv- of MODUS in the heaviest class. 

î74. In addition to MODUS the intemational offshore oil and gas indusuy needs otha 
aai~ as weU, for cxample vessels for oil and gas production. RRO has developed iu own 
xmisubmeniblc production vesse1 design and has bccn xvcral tims in a position Io bid 
on building a iioatingproductionvessel basedon itsownorsomebody else'sdesign. T h e  
have nonnally W i n g  equiprnent and demck and thus an air b u g h t  higher than 65 m. 



Figure 18 

RAUMA-REFQLA b WATER BASIN 
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vessels (MSVs) anddiving suppm vesxls @SVs). RRO has built twoMSVsand has b a n  
in a position to bid on x v d  o h m .  Spical of thex mii is a heavy propulsion sysian for 
k-g the mii positioned whm it is Grating. 'Rie propulsion system gives the craft a 
deep draught. 

1. The Movemenr ro Hemier Cr@ 

276 Thm is agrowthuend bothin the audraught and the waierdraughtofoffshoreaafr. 
7he inmase in the au draught ofjack-ups is duc IO the lengthming of legs. Some of the 
newestdesiens ex& 2 0 0 i .  ~ e w  technologv ailows the u&of iack-uns indeeoer waters 
than hitheni. Longer legs arc therefore requid  which makeithc Aole  c&t heavier. 
Excludine the mallest the iack-uos tendered sinœ 1990 have a uanmortation draueht of . - - 
at least 8% m. 

277. 'Rie n a d  to drill for oil and aas in d a a r  watm than before aiso infiumces 
xmisubmenible dcsigns. in order w b; able io tvork in deeper waters and 10 drill deeper 
the xmisubmmible has io carry heavier loa& on its dsk. This makes the MODU iwlf 
bigger and heavier. 

278. Theuendof theMODUairand waterdraughts. bascdondesigns builtorbid by RRO 
is show telow. 



TABLE 19. TRENü OF MODU AIR AND W A E R  DRAUGHTS: 
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2. The mrket for ofshore cr& 

279. n i e  cyclical nature of the international MODU market is picnired in table below. 

TABLE 20: MODU DELlVUUES 197091: 

MODU DELIVERIES FROM YARDS 
IN 1970 - 1991 

280. n i e  numbnof MODUs delivercd annually during thk pcriod varies from a high of 
114 in 1982 toalow of2 in 1989. Arie buildnlikeRR0 hastoaccommodate itxlftothese 
changes slill maintainingthe investm&u andcapabilities on arcasonablc level8lalltunes. 

281. n i e  number of intcmatiodv marketed comtitive o f f sho~  craft is 554 with 373 
jack-ups, 151 scmisubmersiblcs &d 30 drillshipsi. m e  total numbm for drillships. 
snnisubmcrsibles and iack-uns arecontained i n m r a m ~ b s  164.169.173 and 179 above.) 
nius.the~mover1~~0~~snotmuntedin&e~0~~titiveflm1~~mm.nicav& 
aeeof thcmoetitiveflccr wasm thesummer 1991: iack-uus 12 Years. semkubmmibls 
15 ycan and d;illships 14 yem. in 10 ycan this Ilmi will be on Ïhc av'mge well ovcr 20 
Years old. hieher than the ane of MODUs deleted h m  the flœI in the 1980s. in the hiehcr 
wvnario &lia mppingaieof 20 ycan. somc 380oftheexistingMODUs will be deited 
by 20M and in the Iowa scenario with a swpping agc of 25 yam this cnnpetitive f l a t  
would be rcduccd by w>me 140 uni& CurrcnUy thae are only five new MODUs unda 
amsfruction for the international drilling market - 
' OCCM lndwry. Seplemter 1991. pp. 122-123. 



TABLE 21. THE AGE PROFiLE OF MODU 

Table 3-Age profile of MODU fleet, July 1991 
Age in years 

auantiiy 1-15 16-20 21 + Total Av. age 
Jack-ups 303 43 27 373 12 
Semis 95 48 8 151 13 
Drillships 21 9 O 30 14 
f l W t  419 100 35 554 
Utilization, % 
Jack-ups 79 65 37 75 
semis 85 71 25 77 
Dtillships 52 33 NIA 47 
Fleet 79 65 34 74 

Table 4 4 1 9  scrapplng, 1983-89 
Year NurnberlAv. age when scrapped 

Jack-ups Sernls Drillships 
1983 1/26 O 1136 
1984 1/28 O l n 6  
1985 l n 6  O O 
1986 7/22 3/19 1/20 
1987 1/30 2/18 2/19 
1888 2/23 2/19 4/25 
1989 7122 3/18 O 
Total 201227 lOH8.5 8123.3 

282.Takingintomnsidcrationthenadtoqlafes~rappedunitsandthef-tpwth 
in the danand fordrilluig s m i m .  the numbcrof ncw MODUs to be built by thc ycar UXn 
will be 150400. Applying the average market share of RRO in the pas1 delivdes and 
MODUs undu mnsuuction thc numbcr of offshon cdt to be built by RRO during this 
period will be 6-20. This does not include other offshore cdt Wre fioating production 
vessels which RRO is frsquently bidding on. 

283. The nad for new MODUs or utmsive modemiration of existing uni& is 
additionally boosted by changs in the technical and nguiatory mvbmunmt. such as 
i n m i n g  loadcmyhgcapacity. new classif~cation and inniramx q u i n m m u  as well as 
changes in oil mmpany guidelines. 



TABLE 22. FORECAST (MRNLF( OFFSHORE): DEMAND FOR SEMISUBMERSIBLES: 

'Worldwide 
To summarllc our foreuut, we refer to the p p h  below. We anticipate to m c h  a 

pmanent 90% utilization by mid 1991. 'This is the lcvelat whichthc market ismnsidercd 
m be in balance. Appmaching this level, we expect the dayrate to show iiuthm impmve- 
mens compand to the cumnt Icvel. 

FORECAST: DEMAND FOR SEMI SUBMERSIBLES 
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As can be seen, the smngestpick-up for the m i  market has km in the ~ .~ . ' s ec to r  of 
the North Sea We w ; o ~  that close to 50% of the mmt i t ive  m i  f la t  wüi be cmolowd . . ~- 
in the Nah Sea a& and 2û %in the GUI~ o f ~ o i i & , "  

W. RRO has maintaincd its position as a major MODU builder during thc depression 
y e m  in the markeL oarticivatin~ in the mnsmiction of three unis dur in^ the second half 
of the 1980s and the'beginkngif the 1990s. Having suc& in this. &O is one of thc 
fcw buildm of heavy MODUS active today. 

3 . The dimantling option 

285. RRO rmives invitations Io bid on offshore mil from international drilline 
mnwcton. The conwcton base theu inquiries on dsigns prefemd by oil mmpanies- 
thcirowncusiomen.Ihe inquiry package isthe same for al1 biddcrcandidates. iflheinvited 
yard dmdes to bid and submits a~jnuposal intersting mough totheddiing mnuactor this 



wiii audit the yard tomake sure thatthe yardiscapableofdeliveringtheMODUasq~cified 
and on lime. International competition will then weed out buiiders who c m o t  fulfd the 

286. A height of 6.5 metres for the Great Bell bridge would wverely damage RRO's 
wmrrtitivmcsson the intemauonal market. RRO wuld noidcliver MODUS rcady IO work 
h m  iu yard at a wmpetitive price and on lime. 

a) DismanUiig the denick? 

287. In RRO's market segment of heavy and hanh environment offshore craft there has 
never k e n  an inauirv to bid on a unit with a derrick and the related driiling systems 10 be 
disasscmblcdd~g~~mrionoroperation.~houldthisforany rcaron kdoneasa 
of the delivery of a newbuiii MODU the buiidcr would automaiily be diîqualiicd hum 
the cornuetiti& due to exua cosu' and extendcd deliverv lime1 

288. Éefore mmpoiwig a new MODU h m  the yard IO iu fmt operating location 
extensive lcst nuis and uiais have Io be m c d  OUL The swtcms IO be tcsted numkraround 
100.mosiofthmiapplyingalsotoLhednllingsysum.Ii~ouldktoially unfeasibleiothmk 
of disaswmblinn. reasrcrnblh and tcslinn anain therc systcms alter the MODU has been - - - 
del ived h m  &e yard. 

289. To demonsuate the unfeasibility and hi& wst of d i i m b l i n g  and reassmiblinr! 
the kind of demck mnœmcd il can b;mentio;;ed ihat t h e  opratio& would have to b; 
extcndcd to the pipc-handiiig winch. motion wmpmsaior as well as to the mud. amcnt, 
cooline. oressu&& air. insnÜmentation. fm and alann oioine. etc. It would k essential . . -. 
that th;&sasscmbliig k d  w s e m b l i g  of the dmifk with its numaous systems were 
canied out bv the same m l e .  Part of the crew of the cran would need to stav on board to . . 
Nn the utiliies. 

290. To rasmone the assemblv of the derrick w k canied out somewhere on the other 
sidc of the'ûr&t Belt is simply ~t f a i b l e  [rom a logistical and cwnomic point of vicw. 
Thc logisncsofRRO'sMODU wnmuctionan bawdon~arallel oroarcssofdiflmt Dans 
of the Ünittocut consmiction t imc.~cavin~~anof  the w&unwkpktedat the iould 
desuoy the competitiveness of the whole wnsmiction praess. 

b) Dismantlig the legs of a jack-up? 

291. RRO has never r&ved a request IO bid on ajack-up whose lepg were intnided IO 
be cul andjoicdsomcwhm outsidc the yard lfsucha~qummeni w& forsome rcaron 
impowdonRROalonc Lhecompany wuldkdisqualificd h m t h e  wmpeuuonon Lhe b i s  
of extra cosu3 and wrtcndcd deliveiy lime'. ~ u c h  a quireinent would interferc with the 
efficient use of RRO's asscmbly investmenu and wirh the logical wuence of wmulctinr! . . - 
the work in a wmpetitive mmcr '  . 



c) Dismantling thrusters? 

292. Should a smiisubmenible designed and built with thrusten be hamported through 
an alternative Channel to that of the Great Belt, its draught wuld technically be reduœd by 
removing the thrustm for passing the place with draught restrictions and reinstalltng them 
after this passage. Considerable extra wst' and loss of lime2 are caused also by these . - 
measures. 

293. in the case of delivering a new MODU h m  the yard, as has k e n  the case with 
Rama-Repola,every dayofstoppageduringthemspomUon wouldcauseaconsiderable 
interest coçt IO the ownn as weU as lost revenue because he m o t  conmaci his unit for 
drillhg during the extra delivery time. The revenue made in the Nonh Sea with a harsh 
envimnment rig is in the range of 100.000 US dollars per day. 

Section IV. Other Efïefts 

A. iFFECTS ON E X C E P n O N W Y  LARGE lXANSPORT: 
CRANES - KONE OY. A CASE SIUDY 

294. We have alreadv seen that the Great Belt bridee will effectivelv orevent the use of 
heavylift transport shi; as a means to move offshorecraft beiween thé North Sea and the 
Baltic. Another fvw of obstruction caused by the Danish bridge plan affects the nomport -. - .  
of large cranes. 

295. The Finnish Company KONE Corporation has during the las1 20 years c k e d  out 
150 transports of 220 cranes'. The tpical UanspoMtion height of such cranes varies 
between 55-100 m. It is estimated by the KONE Corporation that in the future such 
ùanspons will iakc place through IheGreat Bclt appmximately rwtce a yw 

296 Anncx 57 contains a detailcd survey of the m p o m  undenaken by KONE sina 
the inceution of its transwMtion activiw in 1969. Though mostof theuast tranmom have 
taken inside the e il tic Sea.27 ùan.sports havc bccntakcn fmm the Baltic &ugh the 
Danish straits. The twocranesdelivered toGothcnburg. Swedcn. (Nonh Sea). forexample, 
had a height of 100 m (For the dcsttnations of Kone nane transpons, see Figure 19.). 

297. Cranes arc transportcd basicallv bv usine Iwo methods. The first method 1s the 
towagc of the m e o n  a barge.Though~ri~tnallyintended forshondisLances. towagecan 
alsok used forocean voyages. Kone has had iowngc dislancesofover7.000 nautical miles 
(for illustration: see ~ i ~ b ë 2 0 ) .  

298. The second method is to use heavylift Uansport vessels to undertake the camage. 
ïhe  advantage of this mode is its much k a t e r  speed. These vessels can amin a spedof 
12 to 15 h o u  in cornpaison to the barge speed of 4 to 8 h o u .  With the manoeuvrability 
fea~resof these vesséls. most of the deicienciesofa baree towaee svstem canbe avoided. 
As pointed out in paragraphs 186188 above. c d a g e  b; heavGiftships is an inherently 
much safer alternative than towage (For illustration, see Figure 21 .). 

B. EFFEffS ON OFFSHORE ACi I i I ITY  IN THE B M C  

299. In Section 1 abovc. ne havc surveyed the effects of the Great Belt bridge plan on 
passage by offshore cnft matnly fmm the Baltic to the Nonh Sea. lncrease ofoïishorr 
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Figure 19 

R- use0 FOR rn lRANSPORTATION OF KONE CRANES 
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Figure 20 

CRANE BEING m m  ON A BARGE 



Figure 21 

CRANFS ON A HEAVYLIFT TRANSPORT SHIP 
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activitv in the Baliic wiU. howevcr. inevifablv increasc. As a raulf t h æ  will also be a nad 
lobri& offshmd&oursidesea-~mthe~altic.'ihis&onwillbnefl~ survey 
the mumecs of dcvcloriiw the Baitic Sea as an oil ex~loration rcaion . . . - - 
MO.Oilandgasrrploratioo~ntiesmmCBalticSeaaancdin~Latc197(bburmC 

m a i s  srill liale explorrd So far. mmmmial diseoveria have only bon made in cssm 
patts of the Baltic &a, off P o l d  and the USSR 

Ml.  in thiisection, the Baitic Sea and its hydmmkm pountial is oovered munny by 
muntry. 

302.Oilexplmtiononthe Danish continental shelfstancdatthekginningofthe 1960s. 
F i t  signs of oil werc found in 1%6 in the Danish North Sea sector. but the Baltic Sca 
amtinmtal shelf gained invrcst as apountial exploration arcaonly in the 1980's. The fmt 
exploration mnocssions in the Danish Baltic Sea amlinenta1 shelf m gmntcd in 1985'. 

M3. Two large sedimentary basm with mmmmial oil and gas potaitial arc locatcd in 
the aanish Baltic Sea m n h t a l  W. The Nonh GmMa Basin mvas  a lame arca both 
oashoreandoffshorcinDaMarkandnoithanGmnany.Onthe~anishhidescvd 
nishorcwcusandoneoffshorcwahavebandriUedTheoffshmwaishiownas 
KE43NAES-I in hlock 54101M. The drilling stancd in August 1985 and was mmpleccd m 
Onobcr 1985 after testing the weU. No test Rfults arc rclcascd. but rumimg an expaisive 
test p m p m  gives an indication thatpmbably some hydrocarhon shows have ban found 
A jack-up type drillhg rig DyviEpsilon (now NeddriIl7) was us& lt has a m i t  draught 
of4m(13fat)anditslegsarc 105m(344fœt)highUsuallytherigisapratingintheNonh 
Sea. 

304. PerfiapsmmpromisingistheRo~eGraben basinonthe westernsideofBoPnholm. 
The geology of this basin is similar lo Cmtrpl Graben in the Nonh Sea whm ail the c m 1  
pmducing Danish oil and gasfields arc locatcd On the SW side of Bornholm s e v d  
wrrrloration blocks wen rcleasedin 1985 M later. The ma is widrly surveyed with seismic 
v&ls and international oil mmpanies an active in the m n o c s s i o n s . ~ ~  wilduit 
wcUs wcre drilled in 1989 and the jack-up type rig Glomar Momy Firrh 1. nonnally 
opaating in the North Sea. was used for both. The draught of this aaft  is 5 3  m (173 fa t )  
and Ieglength 151 m (498 fœt). Both wcUs (PERNILLE-I.Apnl-Jw '89, block5514BO 
and STINA-1. Jw-July '89. block541W) have hœn decland "tightW.e.g. no infonnation 
is available though theoperatorofRmille-1. Nonk Hydm. is optimistic aboutthepotential 
of the area. 

305. in 1989a toral offourexploration weUs wmdrilledon lheDanish conlinmlalshclf. 
iwo of which am in the North Sea and iwo on the SW side of Bornholm in the Baltic Sea. 
hiring 1991 and 1992 Wxe will be amund five exploration wdls king drilled annually. 
some of which minht he locatcd mund Bornholm due to mncession mmmilmmts. - 
3û6. Sweden has bcen pmducing oil on the island of Gotland for decade and the 

sunuundinp. amtinatal shelf has ban  sysmnacically erplond s ina  ihe 1970s. The Gulf 
of Botbnia-has ban surveyed s e v d  tinÏcs during thc 1980s. but is so farkcptoutside the 
amassion m h .  
307. The 1970s was the most active em in uoloration on the Swedish amtimntal shclf, 

butmwoptimimiandactiviryhas~aftrrl&oildi~mesoffhiaand~ithuimia 
and the solution of the continental shelf dispute benvan Swcdm and the USSR in 1988. 
?bis agreement has released large arcas forexploration in theprevious "'@?y wne" on the 
easm side of Gotland A fuial drilling application was submined in April 1991 by an 

C f  plso MapNo. 6 (Danish Bœna a m )  and Map No. 7 (Sedimatary basim in Dcmnsrl;). 



p a c l m i l o f m e p ~ b y ~ m d ~ r i g a n d a U s m i c s u r v c y u a i e c u n e m l y  
kiug amed au. (CI. MW NO. 8: hh Aaivin - Souh Swcdm). - 

MB.~infamarimiairiggitpdoniheSwcdLihEontmcnîalsheüismtavPilablC 
butat ias~a  pmiaibdbierypcig T r a m  Sc& hax bœn used Itopaueaiiamnlly 
miheNonbSeaandhaxanmarimumoDcratinndeahof380m~l~A).ibcbcinhtof~ 
hull is 36 m (120 A) wihut mpsidcs. lisin& nkimum fm.hcigJ11 is 50 m 76m 11 has 
a W t  dravnhtof 6.8 rn (21.98 ftu). - 
3 0 9 . l n b o < b p a m d k ~ a i s l y d i ~ ~ & o i l a n d @ ~ b v c b  

fo~md Some oftkœ tields - fmumi~ lz  Kiel and Schwdmeck-Sa off Kiel - mcad ~IUO 

~ ~ ~ r p i ~ ~ ~ l ' @ u s c d ~ i h e ~ ' p ~ n s ~ f k ~  
M. H-, m IIIC aiJfpevwJy govcmd by GDR rbcjxk-up rigPcmfd& has 
~ i t p d ( s a e p o i ~ a ) . ~ h c ~ f - ~ ~ ~ ' r o n l y ~ i n d @ p l o d i r i n g f u m E > d e ~ ~  
ërdoiltiommem isaumuiy undcrprivWo4 andbii fmm murnafiaial oil ampnks 
have alrrady b rmcived 
310.OnihePdishcontmmralshelfsanecDmmaMloiland~~dirovaiabveb 

m a Q b u t m y c < d m l o p d i b c ~ u p r y p c n g P d r ~ h a s b a n d T b e r i g w a t  
owrrdby a Joim Vcnaincompany FUmbaltik, md rbc pankipm w a c  thc USSRGDR 
and Fbland ï ü c  rig is m w  Fblish pmpary. and is offercd f a  use m rbc *le BaltV Sca 
Tbc~~arnt iwwpmdmmofihePmobol~is91rnOmAl. l t s lenaml275 

hax aigocd a luicr of inuni with Gdnyia ~hiPyard hafis inci& sW& a mainiauwa 
snvicc for Nah Sea bavd dnllmg rigs. (Cf. Map No. 9 - Poland and h ad-mi arc&) 
312tir~koprnmgillms~andoffshorcoilandgasficl&u>fmignmpames 

and uying m bOml up domestic oil pmducuon L t h h  and APrbaydzhan si@ a 
r s h n i & I C s i & o p m U i a i ~ ~  in Octobn 1990pmviding for assimie Io Lithumlia in 
hiturc operaiions on rbc Lithuanian mnrùunral &if .  Dnvnark si@ a simüar agrrnnait 

3 13. Eight wells were drillcd ai the Limurmiu~ mtllrntal diclf by UIC PmoMrik (se 
Polemi) m ihe 19705 and 1980s. lhnx wells werc dry hi1 one had oil shows. In 1983 a 
~ b y w a s m a d c ( D 6 5 c l d ) a n d f w s - h r l w c b m d r i U e d m r p p r a i g t h c  
~.ibcD6fwldisddcrrda>mmcrculandlJrclymkdcwlopcdmrbcocnr 
h i n n c . A i g ~ i s a r b c m ~ m c ~ p W m b r i n g d i u r - m d 0 n m . k  
LimuaDiangcoIogi8fsBmnaicpamrulundigwacdoilrcsounrronrbcLimumian 
~Mfath ig t ia t350mi71 ia ibarrc l s . (6 .MopNo.  1&.R<rolctmiAcfinry-USSR 



to bc signifimt due lo large discovcries in mighbouring arcas on Polish and Lithuanian 
continental shclvs. 

316. Ejtoniu has no known muid hymoearbrm -s. but is an hpomnf oii shale 
produm. Ihc promierion is from acvm uda-gmund and four opnçast minm. 

317. Finiand has n, known liauid hvdmcarbon rcsma.  . . 
318. In amclusion. il may bc mtcd thai lhae is inmashg interest in rhe hydmcahn 

potcntial of the Baltic Sea bsause of sevaal rcasons: 
1. Relatively umxplorcd arca 
2 Diswvenes an encwraging. 
3. Close w existing and future markets. 
4. Recent eunomic and political dcvelopmmu in castem Europe - nccd to in- 

domstic oü utmiunion in Mw independml States. 
5. N o r r W e  enwonmat - d e s  fieldr cm be aunmuciai. 
6. Global supply mi dcmand of oii is in balance inmasmg production capacity in 

maainoilpromicingregioascankupnsive. 
319. Evcry mIy arwnd Ihe Baltic Sea has forescm the possibiiity for o f f s h  oil 

explontion in theu legislarion. whether directly in peUolcum legislation or in mining 
iegislation (as Finland). 

320. hirina lhe las1 dsadc ar lcast üine d i f f m t  drillma rins tnvo jack-UPS and one 
semi-submcGble) have bcm transpacd hmugh the h e - s & & f &  the ~ N a h  Sea ta 
lheBaltic'cfuoffshmoiland~~lmtion.Asactivityin~s.mo~ngs w i l l d  - .  . 
mpassinmaicBaltie. 

321. 'Ihe only rig pemancntiy bascd in the Baltic Sea is the jack-up Penoboilik. As 
offshorc activiw will in- more exoloration craff arc needed Durina exulaation 
activity. il is nistomary. for the amtrac& w use smmd-hand rigs prcvio&ly inployai 
elsewhere e.n. in thc Nonh S a  Formanv of such craii thc Gnar Belt bndae will ~resmr 
an effective-khance. 

- 

322 In maal. oil driüing is carriai out by independent coniractors. 'Ihc coniraclor 
s e l s u  lhc&ost suiiabledrill& unit accordingio the +cial conditions of lhc drilling siu. 
Day m c  for the dnlltng rig is no! the oniy crimon for seleaion: dnlling location. wavr 
deplh. formation characterisua (deplh. temperanirc. pressure. smugraphy). dnllutg unit 
capaciues(mudpiü. watapits. fuelswragc.dcck loadlimit.-. iesthgquipmeniielc.. 
aÜplay a role. Rig mobili&on costs & mrmally mal1 m m p d  w total drillingmü. 
and thaeforc moving rigs half way round the world is no1 u n m o n .  

- - 
oniy locally. if the Baltic Sea wen separalcd fmm 0 t h ~ ~  offshme explm%on reGons, 017 
comuanies would k forced w use a monowlistic wnmcior - with al1 Ihe additional costs 
and ither pmblmis such a position wouldnitaii. 



Ssiioo L Tbe Great Belt Bridge is Lhe Onlg Obsûucîiw a Territorial Sen 
Coostitniing Part of an lutemational SVPit 

mnfomistoanintemational~~tyidaidforbridges~~~~~~majorw~t~wa~"~.uithihsefti& 
of the mernorial the factuai bacLwund of this Danish daim will be uamincd - 

325. Beforc surveying existing practicc concerning ùridges. however, it muht k mted 
that h Danish anemut to d i s m  an "intemationai standard" of bridge-building is U- 
fou& h arc c k k l  diffat- k w m  the plamai G m  Bi11 bridge and dl 
eisrinx bridpa, which &the h i  Belt bridge pmja unique. ï h c  Great &Il bridge 

of apanof the territorial seaofthe-;al state. Aüorheruisting bridges ams watcnva$ 
thatuamtheintwnai watcrsofthe~talStan.nieunmuaessoftheGmtBeltbridzc 
lies in that it -ts the fmt -ion in the history of inf;mational navigation in wtiich 
a smit that is a uan of the twrimriai sea is king crosscd by a ohysical obsûuction. - - . .  
326. nough the Great &II is unique in this smse, howcver. it is of mursc not unique as 

an international watmvay. Accordingly. Section III wül make a brief miew of situations 
inthislimitedsenwcompmbletotheG~tBeItThe~~~:I~~iondrawnfran itisthat w h  
ascaway hasanimanationai status.Statshavcpreftnedatechnid alumativenhathan 
a bridge. 

327. The Wrifren Obsewatio~ of Denmark relating to the q u e s t  for p r o v i s i i  
measuns maLc reference to a numbcr of bridges in support of the proposition thal "[al 
bridge clcanna of 65 m m  takcs auoimi of the maximum height of mntemporary ship 
andmay now be mnsidered an 'international standard' for bridge heights" (parapph 65). 
AftcrabriefrefermcetobridgesexistinginTurl<ey andlapanandthebridges inthePanama 
and Kiel Canals. tcn bridges an mationcd.' 

328. All ofthese tenbridges an siniand in interna1 waters. AU o f t h  cross a wataway 
Iavminz the intcrior of the mastal State iuelf. Any obstruction they may -te is 
seif-uiriiited and niffaed by the bridge Statc irsclf. NA of thcm --an inknational 
watawav- e v a  lcss an international suait Thenotionof frce oassage is inawlicablc inail 

329. S p i t i c  mention is made in the Danish Wrinni Obsavationsof the Kanmon Bridge 
and the s e v d  links k t w m  Honshu and Shikoku (cara. 63). But the Kanmon bndne (and 

- 
'Tùe Vmaram N a m  Bridge ( New Y a t  ). Golden Oats Bridge (San FraMsm). Bay Bridge 
(SM Fmuckd. Liom Gate Bridne Nanomver). T a w  Rim Bridae (lisbai). M d b o  Brids 
(Vc-la). ~ i a n a k m  Bay Bri ig i (~ ia  dc ~arrimi; ~ydney HBb;>&~ridge (Sydney). Alva- - 
bœg Bridge (GoUrnburg) and Yokohama Bay Bridge (Yokohama). 



location isentkly within lapanese intemal watm. Momva,  it is possible to c' ~lcummv- 
igatc the mute passing under the Kanmon bMge by passing mund the Kyushu island. ïlie 
Honshu-Shikoku l i  nms the Sem NBücai (Sem Inland Sea). wbch is dosed by snaigbt 
bascluiea and also f& wholiy within Japancsc infcmal waters.' Nom of the five swits 
rsognizui by Japan as undo;btcdly " i n k d  suaits" (the Soya Suait, the Tsugaru 
S h i ,  the eastem and w c m  chanmls of the Tsushima Suait and the Osumi Suait) is 
amrcd by a bridge. 

33û.~bridgcsmntionedby DenmarkarenoLof courw. theonly lqcùridgesinthc 
world. Clthas muld be added to the list Thcre arc several lain bridnts in Jaoan the United 
Sratsand the UmtedKmgdom. for examplc. Thcrc isalso ih;6lan;i bridkm ~wedcn and 
the Saudi Arabu - Bahrem Causewav m the Perstan Gulf. The relevant oomt is. howevn. 
that noquestion of fm passage unda intanational law ean arisc in r&t of them. NO& 
o f ~ ~ o s s s a n i n ~ d s u a i t a n d m o f t h e m p o s e s a n o b s t a c l e - a ~ m i a  
obmution for any State betwkn its wasu and world oce&. 

331. In otha wor& evm if one wac to look for an ' w o n a i  standard" of bridge 
hcight (a dubious vmaue in the fm place), thesc situations muid not bc cited in suppni 
of any such standard 

332. Ifattention is nuned hnon-intemational watmvays tointematid watmvays, 
the situation is completeiy düfermt Apan h the Bosphonis bridges - andevm they lie 
cntirrly within interna1 wams - no siaiation mmpsrsble that of the Great Bell exim. 
ï % e ~  simpiy arc no bridges o v a  intemationai su& sinuicd in tenimial watas. Whai is 
more. in a numbxof mmparable eass th+ coastal Statc or States have dclibaatcly cbosm 
an aitanative to a bridge solution. 

333. 'Ihcre have.ofa>urse.kcnmistsrelaicdto indubitablv intemational suaits. such 
as the plans for ficd links ovn ~ib;alw or the Suai! of  ina. a. Ncither projat has 
reachcd fniition. Ln neiihn case has there been a deimite decision to op1 for a bridge 
altemative. evm INS a bridge solution rhat would not accommodate ail existing ships.- 

334. In the following pxagnphs. situations are reviewed in which there arc links over 
indubitably international wmrways. 

3 3 5 . n ~  üuce mcst notable eanals in thc world - the Ki*, Suez andPanama Canals - al1 
arc situated mtucly within the territory of the rapenive fanal States (Gamany. Egypt and 
Panama). They pose limitalions of draught and width and sometimes of hcight to ships 
passing through thm. lhcy arc indubitably intanational wataways m the snisc thar they 
arc mu& usd by intemationai s h i i g .  T k i ~  navigation rcgùne is also bascd on 
i n m w i o d  tMciea. as well as on the canal States' dcclaratim 'Ihcir legd statu is. of 
murse. düïermt h the statu of intemational sûaits. But what is pntiaps more important 
is the mnœptual diff- betwcm lhcsc man-made watmays and naniral watmays 
such as sûaiu. For while the navigational mnditions in fsnals are the rcsult of d e l i h t e  
h u m  intcrvmtion. the mnditions in intemational &is are M L  

'Cf. lapan's Lilonrmcnt Oldu of 17 lune 1977 of Law No. 30 of 2 May 1977 on Ihe Tenitorid 
Ses. U N  L 8 i r i a N c  Serics, Nmionol LgÜl<uion ond Trcories R c h i n g  & h Lw ofthe Seo. STI 
L E O I S ~ B n 9 .  p. 57. 



336.The K i e l C ~ h a s s e v d  bndges. Alsonewbndgesaremkbuiltinthcnearfum. 
Asanuample.thcKidHoltaiauBridgecankmmtioncd 11 will bea518rneUclongnccl 
ninkrbrid& withaborunital soanofi70mca at wamlevel. 'lbevciticalcleara& will - 
bethc-~asato~~iel&bndgep,ix.42meaeghthe~c-thmuissan 
older bridec. and a third one is m bt  buil1 l m .  The C a d  is an intemational w a m v  
 si^ k & y  in  aman tmitory (ci. Chapm I. sstion W. 

337. The Suez C d .  built in 1859-69. is situated in ErrvDf lu) km cas1 of Cairo. The 
nonhm end of this 161km canal is situa& at port said a& ~cdi tarancan l u  southcm 
end is et the Gulf of Suez. The Gulf is cmremd to the Rcd Sea. which amin is m a t c d  

the Indian Ocean via the Bab el-Mandcb Suait and the Gulf of ~ d é n .  The distance 
knvmtheMeditmeanSeaandthehdianSeaisabut 35ûûkm.At thenmwestpoint. 
the widih of the canal a1 wavr level is 190mem. The dcpIh of the canal is 12 me& a 
aorc.lhcrrannoloclisinihiscanal.ltisihe~dbusimcanalinthew~d;therrcadcd 

Tnc maximum beam of vasels wnsiting the canal is 210 fffl(64 m) and the maaimum 
draunht isnonnallv 33 f a t  i tom). Thac ism maximum hcixht mrransit thecanal. Srsial 
itguikom govan the ua&it ofdrillhg ri@. bcavyliil shik, intepalcd unis and bwcd 

She S u u  Canal Bridge ai El Ferdan was cornpletcd in 1955.This bridge is a double am 
swing bridge with a main span of 167 m. Irs total lcngth is 3 17 m. The bridge carries asingle 
railwav uack. but if is fr&foruassaec of vehiclcs & well whm no &are schcduledto 
cross. The S u u  Canal is an ui&aÜonal watmay siutcd enurcly in Egyptian mtory .  
The navipauaal r e m e  of the Canal is basdon the 1 8 8 8 T m  olConstanwioolel. and 
the ~ ~ i i a n  Dccl&tion of 24 A@ 1957). 

338. The Panama Cam1 is s iu tcd  on the kthmus of Wnama in h u a i  Amcrica 11 
m m t s  the Canbtcan Sea wilh the Paxific Occan. Tnc lm@ of the canal is 82 km. lis 
width on bnom level varies knvcm 92 m e m  and 300 m e m .  ï k  d e ~ t h  is 125 m e m  
M more. There arc several locks and lakes k w œ n  the IWO ends of the Canai. The 
mnsmciion of the Panama Canal was completed in 1914. The Panama Canai reducn the 
sea route from the Atlantic Occan to the Pacific Occan by more han 14000 km. ln 1980. 
14000 veswls pysed h u g h  the canai. The maximum dimensionsol ships wnsii ig the 
Canal are: lcngth 294 m. kam 3f61 m. dniught 10.81 m. hcight 57.91 m.' 

339. There are ai Icast nvonotablc bndges m s s  the PanamaCanal. The one built TUSL 
the Mlraiiores Bndee. was comolcied in 1942.11 is a swing bndee. The Thatcher F m  
Bridge was n>rnplei;din 1962. IL total length is 1.6 km. Thëveni& clearance al the main 
span is61 mems.ThemvmimwofPanamaovertheCanal andtheCanal u>ncisexr>iicilly 
&ognuid in the h c a  & Trcalla of 7 Scptemkr 1977'. though thc n& of 
oprationare vated in the Unitcd States winl ihe wu)(M. These maiies alsoprovide for 
the opemess of thc Canal for peaccfui transit bGhips of al1 nations on cquai tmns. 

340. Each of the h r e  canals has always had limitations of width and draught Height 
maictions apply in Kicl and Panama Canals. Detailcd ngulations have governcd wffic in 

S u u  Canal Aullirairy. Rules ofNmigmba Januaiy 1986 pp. 71-83,9!%101. 
Cf. Mancns. NOWCOY rcniril gtnémi. Zbrr &a. &ne W. pp. 557-9%. 

'For the tu& d 51 Ameriun J o d  of l~uer~Iionall lmv (1957). pp. 673-675. 
'PanamaCanalTrrafy. 1280UNTS.p.3. 
'PanamaCanal Commission. Marine Dincmr'sNorice IO Shipping. No 1-91 (1 Janumy 1991) pp. 
2-7. 



han. niese limitations am a consequace of the canals' anifcial characm and cannot, 
thmfore. be held to support an inmuarional standard of cnating ncw limitations f a  
passage in intunationai suaim. 

of England It is one of & b;J% intanational scaroutes. I& be circunmavigat&but 
hl would mean a detour of awmuximately 2MO km aro~md the British isls. 

34~Thesmiitislusthui21~&wideiorapanofiülm~th.~ttheendofl971.~nioce 
utmdcdiüla~itorialscafmm3to 12mi la .~j j s t toammedianlk inthe~t . 'Br i ta in  
did likewk bv the Territorial Sea Act 1987 .'On 2 Novanber 1988 the iwo Govemmmis 
published a &laration in whicb: "...the hua ~ o v s n m e n ü  rreognkerighü of unimpoded 
m i t  v a s a e  for mmbant veyels. Ratc vessels and in uanicuiar. warshms." 

343.it w&thedrcamof~a~olmtwomaincsa~o~to~~the~&hLFl&withFrance. 
Ln ihc 1880's an anmot was made by Endishmm who ùuiit a 25 km Inia auuicl towsrds 
France. mis  pmject ;as. howcvn.di&tinued f a  miliiary rcasons. the 1970's the 
c m s ~ ~ c t i o n  work was nancd aaaih but because of the bad acaiomic situation due to the 
oil crises the work was stop@ again. ~ h e  fuial a m p t  to build the Channel nmnel began 
iniuly 1987.'lhislcdtoa~~~mOnoba1990.The~msmCeon~orkises~vd . - 
344. Thé lunnel systan undertheEnglishChmel, called Eumtunnel, consiseofthra 

p d e l  lunnels: two railway tunnels and a smice tunnel beiween thun. 'Ihe distance 
ktwcm the individual nmnels is 15 rnem. The width of the running Dumels is 7.6 m e m  
and that of the smia tunnel is about 4.5 m e m .  AU thra tunnels arc mnncc~d bv noss 
passagesofappmximately 33mcmduvncier. whicharcrcquircdforsafetyandop&on- 
al rasons. a! 375 meut inmals. The total Immh of the EUTONNK~ beiwem thc tunnel 
aimm is 50h. of which about 37 km is undp ihe sea At the dccpst point the lunnel 
is locaud about 70 m c m  below the seabcd of the Swit of Dova. 'Ihe s d o n  undcr the 
sea is rntirely klow the seabed. which means that the nuinel docs not impede sea wffic at 
di. The Eurotunnel will be operavd only by &. which will carry ~ a r s  and people. 

345. The Channel f d  link crosses an imponant intcmstional sea-mute which at the 
t h e  of ils planning. confained a high seas channel but is now a pan of the territorial c a s  
of me two masrai States. Iü international character was iaken into acmunl in the relevant 
preparatory materials. Thus. it wss notcd by the British Minisny ofTranspon. in iü 1%3 
ReporI on the Fixcd Li&. fhat a bridge alternative: 

"... wuld not be carricd out, having regard to the principls of intemational law. 
until Great Britain andFrance had sought the amnirrmceof the Statesprincipally 
amcerned with navigation in the Clmml. An a p m e n t  oflhis kind, which wuld 
in panicuiar be c o n 4  mth the drawing up of a syJrem for the ngulation of 
navigation, would catainly mvolve lmgthy ncgotiatiom which wouldonly with 

'Law No. 71-1060of 21 Dcernibcr 1971. U N L r g ~ h i i w  Stries. Norio~/LgLIniion & T m .  
ner Rtloring ro rhr Lmv of rk  Seo. ST/LEG/SERB/I8. p. 17. 
U N  Offia for oçian.~fiairr and the Law of the Se.% Cwcnr Developnunts in S m  Pmetiec. 
Na.ll(1988J.p.48. 
'Anrrx58. 
' Annu 59. 'Ihe citation is hm para. 1.9. 



In s h q  a bridge dtanative was considered fortheEnglish Channel. but it was r e j d  
in favour of a auuicl, Uun aliu for thc nason that the bridge wouid have rrqukd 
i n t emat id  ncgoiiatiom among d l  concancd nations. the rcsults of which @ have 
tanimatam. 

C'l'HE TSUGARU SîRAïï, J U A N  

346. ïk Tsugani Saait is locaud bMKai Honshu. the main island of Japm and 
Hoklraido. the nonhem island Its widh at thc nmwesi  wint isabout 20km.TheTsugani 
Saait can k chunva tcd  by circumnavigating ~okkàido Island, but this would & 
apptuximatcly a 1500km detour. The mail has a wide high scas channrl in thc middlr At 
tiÜ tirne of the admuion of its Territorial Watas Law on2  Mav 1977. J a m  sacifcaiiv 
mùicied its cialln~toinitorial waters in thc Tsugaru. Korca. Soya and &ami'swits m j 
nautid miles.'%Tsueani Saait is mentionaias a'brincioal intemational Asianswit'.' " 

347. In 1%4caisinierim umk fora lunnel.calléd ihC~eü;an m l .  was swlai w 
link thehe islands. The fiiimelluig work was mvletcd  in March 1985 and thc first test - 
nm took plaa  in M m h  1988. 

348.'Ibe~Tumrlmnsistsofamainaumelandasmiaauiocl.Thedist~ceof 
thc tunnels is 3 O m m .  At everv 6M metra therc k acrossuassam betwcm the tunnels. . - 
The diamucrofthcmain ouuuiis about 10meIcs and that of the savia tunnel is about 
4 marcs. AI ia d-st wint thc m e l  is situated 100 me= bclow du sca kd which 
means 240 m e m  b;low'sea Icvel. n i e  lm@ of thc undmca and undmground &IS arc 
23.3 km and 305 km. mpctively. The o v d  lmmh of the S e h  Tunnel is 53.85 km. 

&Y. 

D. BOSPHORUS 

349. The suai& ofthc Bosphonis and Dadanelles arc locaiai ktwem the Mcdivrraman 
and the Black Sea. Whcn sailing from thc Mcditmancan m the Black Sea. one has Io pass 
thmueh these iwo maiu. At itsnmwest winr  the Bosohoms Saait is no more ihan 1 km 
wide.ïts lm@ is 30Ini. Iidividcs the cij,ofilanbul iatotwopanr. Both the Bosphonis 
and Dardanelles arc mcloxd bv saaibt  baslina. adoutcd bv Turkev in the T m i h a l  - 
Watm Law of 15 May 1964. 

350. Passage thmugh the saaits isgovmied by the Monaux  Convention of 1936.'which 
provides for "complctc te of transit and navigation in the Saaits" (Article 2). 

35 1. ïk fvst Bosphonu Bridge (for üiusmtion. sce Figure 22) was built 6 km north of 
üieamamtheSeaofManaraandoanedm~cinOctoàr1973.Itkasusouision 
bridge with cm siupndcd bpan and s e v h  appmach spans ai both mdr. The t o i  length 
ofthcbndgek 1.6~.Thevdcalclearanaatthcmidspanis64mem.Thebndgecam~ 
a motorway with six mflk h. A second bridge. callai the Forih Sulrnn Mehmet Bridge 
was built about 5 hm nonh of îhc fmt onc and w uafîïc in July 1988. lt is also a 
aispension bridge. II has d y  me single bpan. the Iagth of which k1090 m e m .  The 
vmical clearana is 64 mc~cs .  The bidge earricJ a motonvay with cighi wfftc l a m .  

' Lsar No. 30012 May 1977 ai Ur Teniiorial Sca VNkgukuive Series. Nofwdkgiskuwn 
OndTrentics Rekuing io ic ofthe Sea. SïILEUSER.BI19. p. 56-57. 
' KC Koh SmlrOlu in IllfemiodNmn~uiion. Collfempormy ISSYCJ. (1982). p. 17. 
3 C n n ~ n r i ~ n ~  Ur Regim of thc S I a i U  Monlnu.20 Jaly 1936. Il3 LNlS 213. 
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Figure 22 

THE BOSPHORUS BRIDGE 



352. L i e  the Bosphoms, the Dardanelles Strait is also very narrow in relation to its 
length. which is about 70 km. So far there is neither a bridge nor a Nnnel acmss this suait. 
though some information has k e n  released suggesting that a bridge might be built in the 
funire. 

E SCHELDE 

353. Though a river, the Schelde (Westerschelde) is an interesting case because it f o m  
ana~uralacce~fromthe~cl~iantownofAntwc~&u~hthe~eth~landstothe~orth~ca. 
Though noL of course. identical. the situation of Belgium in respect of tbis river has an 
obvioÜs similarity to Fuiland's situation in relation to-the ~anish'straits 

354. Since 1988. negotiations have been held bctween Belgium and the Netherlands 
because of Belgian opposition to a Dutch plan to build a bridge with a vemcal cleaiance of 
54 melm over the river. According to Belgium, the plan would have crealed an effective 
obstacle for ships sailing ktween Antwem and the North Sea. . 

355.Thc lcgal viewsexpresxd by the Govcmmcntof Belgiumarehved inp~nicularon 
Articles 108 to 117 of the Final Act of the Vienna Conferencc of 1815 conceming the 
heedom of navieation on international rivers. andon Article 9 .oaramhs  1.2 and3 i f  the 
Pcacc Treaty c&cluded on 19 Aprii 1839 by Bclgium and th;Neiheriand\. Bclgium has 
funher r e f d  lo the Mannheim Convention of 1868 conceming trafic of the Rhine'. 

Anicle 9. paragnph 3 of the 1839 Peace Treary pmvides thai no dclay or hindrancc of 
any kmd shdl kcausedio ships sailhg io Belgium on the Schelde nver. TheGovemment 
o f ~ e l ~ i u m  uiterpreü this provision 16 the cEect tbat any bndge acmss the nvcr would 
constirnie such a hindrance The Govcmmcnt of Belgium demanded al an earlier stage - 
when a bridge was still apmbable alternative - that thebridge should be 90 mems in height 
or pmvided with an opening. 

~ - 

356. Bv Aumis1 1989.theNetherlandsaouean tohavereiectedtheorieinalbrideenlan. , - 
The present intention is t'o build a bridge a&ss a nibutary of the river &d a rnmi inder 
the main river. The modalities of the ~ m w s e d  Nmel are still under discussion. The 
Govemmeni of Belgium wishes toconciudé a m t y  on the matter. while the Govemment 
ofthe Nctherlands fin& itsufficimi thai thccondiiionsamed areentercd in the mvisions 
of the concession which is givm to the consmiction coipany. 

Section W. Condusion 

357.ALIofthebridgescitedby Denmarkinsum>ortofthealleged"inlernationalstandarddard' 
are sirnated in internai waters. Almost al1 of thcm cmss passages that lead only to the 
territoiv of the coastal State itselt If attention is direcied to international straits. hieh seas . - 
corridors orothernaüual walenuays of international importance, no fmed bridges are to k 
found, with the exception of the Bosphonis. 

' Cf. Act of the Congress of Vienna, Parry. ConrolidarcdTmry Series. Vol. 64 p. 453: Treaty 
between Belpum and the Netherlands relative lo the Separaiion of thcir respective Tenilories, 
London 19 Aorit 1839, ibid vol. 88 D. 427: Convention reswctine the Naviaation on the Rhine. . - 
Mannheim. 15 Oclober 1868. ibid. h l .  138 p. 168. 



358. Does the existence of the nvo Bosphoms bridges constitue an "intemational 
standa~Yof bndgc clcarance,opposable 10 ~ k a n d i n  the Great Belt? Surely not. in the rus1 
place. the Bosphoms lies ~ t I M l y  within internai waters. and passage rights in it are fully 
mvemed bv international T&W fto which Finland is not a-oamï. inthe sewnd nlaci. , .~~ ~~~~~ 

 the^ is no évidence of any existing navigation that would in f i n  h ;v iken hame& b i  
the bridees al the rime of their wnsuuction - unlike the case with the Great Belt. where 
establisk navigation would beprevented by the building ofthe bridget. in thethiriplace. 
it is hardlv wssible to n m e d i  an intemationallv amlicable standard out of one. 
idiosyncnii~local situation - panicularly in view of riie +lete absence of evidence of 
any opinio iuris to that effecL 

359. if a bmader view is raken of f ~ e d  links over n a m l  watemays of international 
imporlance. IWO facmai conclusions imwse themselves. In the fus1 olace. there are no 
bridges over intemationai smiaits simated in the territorial sea. ~owhere  is the right of 
innocent or m s i t  passage hampered by an existing bridge. Sewnd, there are IWO cases in 
whichanintematio~ds&tis&sledby amnnel(iheDo&rand~su~msmiu).~nrcs~ect 
of the Dover strai~, the decision to opt for a tunnel was made panly at least becauw of the 
legai view thal a bridge would haven-sitated prior agreer&ntkith ail the users of the 
suait 

' h the pas1 20 yuus. no offshore 4 have Wnsited the suairs. Cf ANEX 36 @@y by TwXey's 
MinWuy of Transpon). 



PART m 
THE LAW 



CHAPTERI 

THE RIGHT OF PASSAGE THROUGH  HE GREAT BELT 

Section L Introduction 

376. It is Finland'scontenrion that therightof free passagetiuuugh the Great Beltapplies 
to al1 ships entering and Lcaving Finnish pons and shipyards includiig drill ships and 
MODU's and exrends to reasonably foreseeable ship. It is this right. based, in Finland's 
contention. on existinz and aoolicable d e s  of international law. whose existence Finiand 
asks the Coun IO &cl&. Thé& ~ l e s  are both wnventional and iustomaiy in n a m .  They 
d l  have in common. however. that they s m e  the ourwse of mtectinz navigation in sea 
m a s  close io the coasi. whcrc the co&ial Suic exeiises iü'sovereig&. This is m e  in 
general as regards the territorial sea. and ii is evcn more m e  in suaiü. which are those 
pmicularpansofthc wa(andnonnallyoftheterriional sea) whichluiklwopansofthe high 
seas (or a pan of the high seas IO the iemtorial ses) and constinite therefore imponant and 
often irreplaceable pas&geways for international maritime uaffic. 

3n.nierightof passagec~aimcd by ~uiland isbasecionni~esset fonhinvarioussources. 
Noneofthesenilesis suchas toexclude.ortoexclude wholly,the applicabilityoftheothers, 
andeachofthcm -evatakascpmtely -is suficicnttouphold thcFinnishclaim. ïheniles 
and the reiationshios between them will be examined fmt. in order to consider later why 
they are a basis foi the F i i s h  claim. 

Section IL Conventional niles 

378. The convational n les of law to be examincd are the 1857 Couenhaea T m w  on 
the Rcdcmption of the Sound Dues'and the 1958 ~enev>onvention& the i c n i t o r i i ~ e a  
and the Contirnous Zone. Customarv law also has a mle io olav. The 1982 United Nations 
Convention the Law of the Sea, &en though not yet ini&e. is relevant h m  various 
wmls of vicw. as will be indicad 

379. TheTlearyfmthe Redanpuonof theSoundDues.&neatCopnhagaon 14 March 
1857, provides that the ducs which w m  lcvicd by Denmark on ships and cargo vassing 
thmugh the Sound or the Bclts muld & abolishcdin exchange for the payrnm~oia lump 
sum by the ConIacling Parties 0th- üian Dmmark. 

Article 1,paragmph 1 .sfterpvidingf~thcabolitionof thcdues.continus,inilsFrcnch 
authentic text. as foilows: 

"Aucun navire quelconque ne pourradbonnais. sous quelque prétexte que ce soit. Cm 
assujeti au passage du Sundou des Belis. A une détention ou cnwve quelwnquc: mas 
Sa ~a jcs t c i e  R O ~  de Danemark se rCwrve expressément le dmii de &ers accords 
paruculien. n'impliquant ni visite ni détention. le udivmmt fiscal ci douanier des 
Mviw appartenait & Puissances qui n'ont pas pris pa" au prcsent Traite." 

This provision makes clear that the engagement of Denmark no1 to subject ships passing 
tiuuughtheSoundandBelutoanydétentionorhindrsncewncernsallvswls, whctherthey 
belong to the conmcting partiesor  no^ The only rewivation made by DcnmarL rclatcd 6 
the fiscal and customs ueatment of vessels bclonging to non-Panies. 



The Parties Io the 1857 Treaty were. apan frorn Denmark, the United Kingdom of Great 
Britain and Ireland Austria. Belgiurn. France, Hanover, Mecklemburg-Schwerin. Olden- 
burg. the Netherlands. F'russia, Russia. Sweden and Nonvay. the Hanseatic Toms of 
Liibeck. Brernen and Hamburg. 

380. Finland thcn a Grand-Duchy of Russia, was not as such a Party, even though the 
GmdDuchy of~inlandmnmbuted4~.000roubles in silverto thepp;iyment by Russiaof 
iü pan of the compensation due IO Denmark undcr the Copenhagcn Treaty. ' . 

381. The nght of passage without détention or hiidrance is provided for in the 
formulation of Anicle 1. paragraph 1 of the Treaty, for the benefit of al1 States. This 
intmtation is mnfmcd in an intervention at the fmt United Nations Conference on the 
~awofthe  Sea by theDanishrepresentative,Mr. Sprensen. Hesaid that: "Panofthe Danish 
coast bordered an international suait ioining two pans of the high seas. and for more than 
one hundred yean his country had rn&tained fre;dorn of navigation thmugh such suait in 
the interesu of international uade." 

Thus. the righü providcd by the Treaty king accorded 10 al1 States, Finland can be 
considerrd - imer al& according to Anicle 36 of the Vienna Convention on the Law of 
Treatics - as a third party bcncfic&y of the copcnhagen ~reaty. This has k c n  acccpted by 
Denmark in its pleadiigs before the Coun on the Indication of Pmvisional Measurcs in the . 
prescrit case'. 

382. The position of Finland in relation to the Copenhagcn Tmty may also be bascd on 
mnsidcrations different from those connected with the law of ueaties. II rnight be argued 
thatthe 1857TreatyofCopenhagcn~~tcsanobjectiveregime.inotherwardsawtofniles 
which mav be invoM bv ail interestcd States. indeoendentlv of their bcine vartics to the , ~ ~~~ 

mIy. Thk was the opinion of the lnternatio&l ~ o k m i n e e  oflunsü estabi;shed in 1920 
by the Councii of the Leamie of Nations to adviv it on the claim out fomard bv Sweden 
against Finland 10 the dekilitarization of the kand Islands. Thi; claun was bascd on a 
Convention concluded on 30 March 1856 bctween France and Geai Britain on the one 
hand. and Russia on the other. The International Comrniaee of ~ÙrisIs advixd ha1 even 
though Sweden was no1 a mm, itaiuld claim ihat Finland was bound Io abide bv the niles 
on dérniliiarization of the.lsl&ds. The Commiaee said that: 

' m e  provisions [of the 1856 Treaty] were laid down in Europcan imrens. 'lhey 
mnstiNted a special international stanis, relating Io military considerations. for the 
kand Islands. It follows fhat until thcse provisions are dulv re~laœd by others. e v m  

- .  
out of the systern of dmilitarization established by th& provisions." 

- 

11 does not mancr very rnuch in the prexnt mntext whether one speaks of an "objective 
regirne". ofa  "wnlerncnt regulating Ewopean iterestr". or ofa %al plitical s t a ~ s  the 
effecu of which are felt ou%& the i m d i a t e  circle of mnmcwig ~anies". Ali thex 
expressions are contained in the Rcponof the Comrniaee ofiunsts'. M a t  counrs is that in 

' Annex 20. 
' Annex 73. 

' S w m u i l  by ihc Couwl of anmah Dr. JimQcz de MEhaga on 2 July 1991. 



1920Finiand was held bound by anobiigauon basedon a ireaty to which il was no1 a p q  
and. more remarkably - in relation io a claimant Staie ha1 du> was no1 a pany Io the Lrcary. 
In Finland's oninion the oblinations assumed bv Denmarkunder the Treatyof Couenhanen . 
(&ncludedjustone yearafzthe Treatyon thibrland Islands) are similar* na& to those 
assumed bv Russia (and held amlicable 10 Finiand as succesxir in the exercise of 
u>vmign&ovathcA~and ~slan&j~re~ardsthedcmil i~ l ionofthe  Aland 1slands.The 
unwnanceof lhe Danish S m i s  for the wliocal baiance in the Nonhernpan o f E m .  and 
in 'particular in the Baltic area. is eviknt. The indication by Denmark, quotedin the 
oncedinn ~ a r a m h .  of the "intcresis of international hade" as a reason for Denmark 
mainiainkg fr&& of navigation ihrough the swiis for o v a  one hundred yem clearly 
poinü in the same direction. Consequenily Finiand is entiiled Io invoke the provisions of 
the Copenhagen Treaty indcpcndenily of iis position as a ihird pany beneficiary. 

383. The Convention on the Territorial Sea and the Contiguous Zone. adopicd ai Geneva 
on the 29 Amil 1958. wasrarüicd bv Finlandon 16 F c b w  1965 and bv Denmarkon 26 
Seplember i968. Conwquenily. under Anicle 29 paragaphi ofthnt~on;ention. iteniend 
into force beween the w o  Parties as h m  25 Oclober 1968. 

Thai Convention coniains niles on the innocent passage of foreign ships ihrough the 
icrriiorial wa. 11 ody mentions swiü  uscd for inmational navigation benvan one panof 
the hieh scas and another om of the h i d ~  was or the h i o n a l  wa of a forciRn Starc ona .  
in &cle 16 paragraph 4: Amrding ;O this provision "there shall be no &pension" of 
innocmt passage ihrough such shaiis. 

AcmrdingtoAnicle25 ofthe 1958 Convention.~~provisionsofthisConvmtionshall 
not affect conventions orother international a-enisalready in forcevas bewan  StaIes 

Section 111. Rie relatiooship behveeo the Copeohagen Treaty of 1857 aod 
Ibe Ceneva Convention of 1958 

384. As far as m t y  law is concmed p-e ihrough the Gnat Bel1 is Ihus rcgulated - 
as k w a n  Denmark and Finiand - bv the 1958 Geneva Convention. IO which both S W  
are parties. and by the 1857 C q a h a b n  Treaty, whether because Fuiland is a thud Party 
bmeficiary or on the basis of an wisting objstivc regime. 

W t  is the effcct, in the light of ihis position of Finiand, of Article 25 of the Gmcva 
Convention. auovd above. accordinn to which the orovisions of the Genwa Convention 
"shall mitaffmcmventi&s orothe~intcrnational a&menrs already in fora. as benvan 
States Parties Io thcm'? 

Some doubü might be raised as to whetha a t h i i  pany beneficiary can be considend 
asaStaieParry forthc purrasesof Article 25. W~everdoubimay beraised in theabsmr. 
thefactthat&recentl~ask 1991 ~enmarkhaswnside~d~uilandathird~anybmefici~ 
means that according IO Denmark - which is the only Stale havinn oblinations conceming 
passage b u g h  th;ûreat &II unda the 1857 TI& - ~ u i l i d  c& invoke the righk 
dcriving h m  the Treaty of Copoihagcn nowifhstanding fact that the Gencva 
Convehon is in fora b e k a n  Lk&nakand Fuiland The consmiction mentioncd above 
of the Copmhagcn Trcary as crcating an objective regime m n f m  this conclusion 



Section W. The regime of passage thmugh the Great Belt: 
The changing Danish view 

' 385.TheDanishpositionasregardsthendesawli~hle wpassagehughtheGrea1 Belt 
has hem far h m  consistent over the vears. It is nonethelcss clear t h a ~  UV to the beninnina 
of the -nt case. the ndc on without délenuon or hmdrance &uvided f& m th; 
T m w  of Cooenhaeen of 1857 has been s e n  hv Daunark as a pan of. or as the bas= of. a . - 
rcgime of which customary law is a wmponait 

386. ln1929.inresa>ndinetoaaue~tionnaiR~re~aredinviewoftheLeamcofNations' 
~ o n f m n c c  for&e~obificati&of hmational l&.Denmarkindicated itsksitiononthc 
reehe  of oassaee in the Sound and Belts as follows: - . - 

'The Treaty of March 14th. 1857. for the redemption of toll dues on the Sound and 
theBeluisregardcdbytheDanishGovemcmmtas having beenprimady inmded 
IO abolish the special d e s  prcviously in force in thcsc walen - in particular. the 
collection of the dues hown as the "Sound ducs" - and to bruig theu waun 
hencefoward under the g e n d  mles of inlemational law relaung strails 
wnnsting nvo portions of the open sea."' - .  

387. ln his intervention at the fmt United Nations Conference on the Law of the Sea, 
quoted above, M. SBrenscn, speaking on khalf ofDenmark, having rsalled that Dcnmark 
had maintained freedom of navigation h u g h  the Danish suails in the interest of 
intemationai uade for over onc hundrcd years. stated that: 

"such an obligation as that which his counW had assumed should k counierbal- 
ancedby c~~~ndin~~~hls~other~ans~ftheworld.and~nmarkaccordin~l~ 
ex~ected that there would k F m  passas for ils shivs h u g h  seaiu in the . - 
tektonal seas of other stales.'*. 

- 

388. ln the interventions at the Thitd United Nations Conference on the Law of the sea, 
Denmark preuntcd yet a differcnt position. 

Fcrgo. cmph&ised thaiin m e  nam>wsuaiis.'~a spefial regune had de&lopd o v a  thc 
ycars bawd on Ucaties. custom and the coastai Siale's national legislalion and adaptcd to 
local conditions. Transit h u g h  the international straits lcading into the ~ali ic.  for 
example. was so regulatcd. on the basis of the Copenhagen Convention of 1857. Such 
specih arrangcmenÜ which had proved k i r  value o v a  ihe years and scrved ihe intercsts 
of coaslal Siam and the intanationai wmuni ty  should k maintained'." 
The same Danish repreuntative rcferred again in another intervention 10 the "spsial 

regune scrving the intemis of both the coaslal siale and the international community"'. 
Another Danish diplomag who du> anved as rcprcscntative of his w u n w  IO the Thud 

Uniied Nations Conference on the Law of the Sea. Ambassador Ib R. Andrcascn. aTCmed 
in an intervention at an acadmuc matins that the novision of the Cooenha~cn TreaN 
according w which no vesse1 shall k subjkt in ils Passage h u g h  the &undk ~ c l u  & 

Lague of Natinu. Confcreme for f k  Codfirafion oflniernotionolLaw. Batcr ofDucussion. 
vol.11-C74.M.39.1929.p 13.SeeAmc.z IZ 
UNredNmonom Confcreme on f k  Law of fhr Sea. q9icial Records. vol. U. p. 65. Sec Annex 73 

to the prevnt Memonal. 
' Annex 74. 

' Annex 75. 
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any detentionorhindrance."isanu~ssionofaregimeofpassagethroughshü"andthat 
"k the Danish swiü a special &me of pas%& adaptid to Ïocal conditions has been 
developed over the years based on the Copenhagm Convention of 1857, international 
~ s t ~ a t y  law. and Rational reguiation".l 

389. The opinion that what applics to the Danish swiü  is not a maly but a "regime" 
emerPesalso fmm the fact that Denmark considers that Article35 (c)of the United Nations ~ ~ 

~onGntion on the ~ a w  of the ~ e a  applics to the ~ a n i s h  swiü  andhom the conmts of thai 
Anicle.This wint wasmadeexdicitlv bvthe l~deroftheDanish&leeation.Ambassador 
~ e t e r ~ ~ c & r .  in intervening the ~ ~ e i a t y  of thenird U.N. ~ a w  oithe Sca Conferencc 
on 31 March 1982: "His dclcaation was satisfied that Anicle 35(c) avplicd io the v c i f i c  
regune in the Danish snaits. aregime which had developcd o v e  the'years on the basts of 
the Copenhagen Convention of 1857."' . 

hdeed.Article 35(c) oftheConvention clearlv aims at safemiardine somethinedifferent . . -~ ~ -~ - ~~ 

h m  me= maty obligations. This appears cléarfy if one &mpare; this pmv~sion with 
Article 25oftheGncvaConvmtionon theTerntorial SeaandtheContimiousZonc.~uotcd 
above. 7he 1982 provision provides that the new Convention's Pm llïon Swits shhl not 
aiieci. "the lceal reeime in swits in which oassaae is rermlated in whole or in bv - - . - 
long-standing uitcrnaiional conventions in force specific$y related to such suai'.. The 
1982 omvision maks of a "lexal reeime". and no!. as does that of 1958. of "conventions 
or othk intemational a-c&.". i; spaifies thatthe conventions must k "spsifically 
related" to the swit in question. and m i &  to say that the mnventions must be in force 
between the Patties. 

Mmver.the 1982orovision considm conventions whichwlateoassaee throughthc 
swiuinwholeorinpo~.~onsc~ucntl~ ,ifoneacccptstheviewt6atthe~op&agen~ty 
does not wver aU asacts ofpassaec throueh the Danish straiü (as Denmark sams  to have 
maintained throughihe various phases of k thinking on the regimeof the Straiü). niles on 
aspects of passage not w l a t e d  bv the Treatv are seen as remairtine unaffected . - - - 

390. Theposition ofDenmarkasto thc"rcgime"ofthe hishshüchangedonceagain 
in 1991 .as mierges from the Danish Wrincn Observations and from the Dmsh pleadings 
durinethediscusSion of Fuiland'sRuiust fornmvisional measures in the mesmicase. 61 x - ~ - ~ ~ ~ ~ r ~ ~  

this ;ore recent occasion the applicable law was indicated~bi Demkxk to mnsist 
cxclusivelv of the Geneva Convention and the 1857 Tnatv of Covenhaeen in m m c t  of ~~~~~~~ ~~ ~ ~ . ~~ 

which Fiiand was. according to Demnark. a tiurd pany knefi~iary.3-llc mn&t of 
"repune". unon which Dcnmark had insisied so much durine the Third United Nations 
~oifcrenie'on the Law of the Sea, was absent in these prono&cements. ï he  relevana of 
customaty law. also often mentioned on previous occasions by Demark. was excluded 

' "Commmtary", Thc l o w  of theSea in thc 1980s. Procredings of thc Luw of thc Seo I m t i m .  
14th A n m l  Conference. October 20.23, Kiel. G c m y .  (cd) Chmn-ho Park. (1983) pp. 
m l .  
' A m  76. Sct also the inmention madc on behalf of Dcnmark by MI. Mellbin on 27 Augu 
1980. ibidrm. vol. XN. p. 61. AMex 77. 

' Danish Wtiticn Observations of 28 lune 1991. paraç. %-123. Sec al- swrnent by thc c o m l  
of Denmark. h. Jimtncz de Artchaga 



Section V. The role of cusiomary law 

391. The view of F i a n d  as regards the law applicable to passage thtuugh the Danish 
suairs and in particular thtuugh the Great Belt is, hroadly speaking. simüar to that held by 
Denmark during the Third United Nations Conference on the Law of the Sea: passage 
through the Danish suairs is indced a specific regime. the componenu of which are the 
atove mcntioned ueaty provisions as well as rules of customary law. 

What precixly is the mle of customary law in the shaping of this regune? 
392. Such amle can be seen. firstlv. if oneconsiden that thedescontainedm theTreaty 

of 1857 have now bemme d e s o f  cistomary law. Th= is the case for the rulc that exclu& 
al1 foms of cusioms or dues for passas in the Sound or Bels "for ever". Amcle 18. 
pangraph 1. of the 1958 Gcneva ~onvëntion on the Temional Sea and the Contiguous 
Zone. m t e d  in Article 26. pansaph 1. of the Uniied Nations Convention on the Law of 
the Sea of 1982. s w  that. "No ihaige may be levied upon foreign ships by reason only 
of their passage through the territorial sea". 

Furthemore. the nile mvidinz for the naht of oassaze without anv hindranœ or 
démtion has bsorneac&tomary L w  nile. in th; man;dcc&of irsapplication ~enmark 
has nevn invokedlhe fan Ihai cenain s b s  passina thtuunh the mais fly the flaaof a Stav 
party to the Copenhagen maty in order ;O k a t  th;m difTerently h m  &ips ofStates that 
are not parties to the Tnaty. Cettainly. no such distinction was evm hinted at in the notes 
sent b y  the Danish ~ i n i s b  of ~orëign Anairs on the plans for a fued link to al l  the 
Embassies in Co~enhagm. - 

393. Semndly, thedcvdopmrnu wncming thenotion ofinnocent passaparishg h m  
the United Nations Convention on the Law of the Seaof 1982 are noi withoui conwquence 
for the customary law notion of such passage. and also for the intrrprctation of that notion 
as envisaged in the 1958 Convention on the Tenitonal Sca and the Contiguou Zone. This 
is me. in phcular. as regards the listing of activities. sel fonh in Anicle 19 parapph 2 
of the 1982 Convention. which "shall k amsidercd 10 k miudicial to the m e .  aood 
mderorsecurity of the wastal state". As is well known, the &eva ~ o n v e n t i h  say&dy 
thai 'passage is innocent so long as it is not prejudicial to the pcace. good order or sccuriry 
of thecoastal SIate"(Anicle 14.paragraph4). Siiiarly. the listing in Anicle 21 of the 1982 
Convention of the subjects rclating io which the coastal Statc 'inay adopt nila and 
regulations ... relating w innocent p&agc through the territorial ses".-can k wen as an 
authontative indication of ihae s u b j a  h m  lhe pmpective of Nstomary law as wdi as 
hum that of the intemretation of &ide 17 of the 6encvaConvention. which mentions. in 
gencral ternis. the a&tal State's laws and regulations. 

indeed. twoimwnant Statcsoanies totheGenevaConvention.the United States and the 
Soviet union. Gve m n t l y  j;intly stated that. "the relevant i l e s  of international law 
goveming innocent passage of ships in the territorial sea are stated in the 1982 Unitcd 
NationsConventionontheLaw oftheSea ...p articularly in Part U,section3",andspeci!ied 
that the list of activities which would renier Dassaee non-innocent set fonh in Anicle 19 
of the 1982~onvmtion,is"uhaustive"andthatth~desofintemationallawinconfomi~ 
wilh which the wastal Statemust adoot anv laws andreeuiationsare"reflected" in Anicles 
21.2'2.23 and 25 of the same ConvAtion'. 

" 



Moreover. dornestic legislation on innocent passage has already staned to reflen the 
listings in the 1982 Convention (see, for instance, the Bulgarian Law of 8July 1987.' and 
note that Bulgaria is a pany to the Geneva Convention on the Temitonal Sea and the 
Contiguous Zone) or to make refcrencc to the Convention of 1982. as docs, for instuice. 
the Ghanaian Maritime Zones (Delimitation) Act of 1986.' 

394. niirdly, there ax suong mnds in international pranice towards the establishment 
of a customary international law nile on passage through swiu making such passage 
indeandent of the notion of "innocent oassage". . - 

This mnd iscvidcncedby thcacceptanceofthenotionof "transit passage" throughswiü 
used for international navigation at the T h i  United Nations Conference on the Law of the 
S a  and by the fact that th% notion has b e n  indicated by some States. unilaterally or in 
Ueaties, as k ing pan of customary law. 

One may mail, in particular, that the Rcsident of the United States in his h l amat ion  
on thelemtonal seaof27Decemkr 1988statedthat:'in accordance with international law, 
as reflected in theapplicable provisions of the 1982 Convention on theLaw of the Sa...the 
ships and airrraft of ail wunuies enjoy the nght of m i t  passage through international 
swits"'. Sirnilarly. in a Joint Declarationof 2 November 1988. the Govemmentsof France 
and of the United Kingdom affmed thal. 

'The existence of a specific regime of navigation in swiu  is genmlly accepted in 
the c m n t  state of international law" 

and that 
"the twoûovemmenu m o m r e  righü of unimpcdedmsit passage for merchant 
ships . state vcswls and, in partrcular. warships following theu normal modc of 
na;igation. as well as the right of ovefflight f& airçraft. Gthe Suaiü of Dover"'. 

in its decree-law No. 14/18 Sac-Tameet-Principe aftïms thar 
"shall respect frrcdom of navigation inandovefflight of swiu or sealanes usedfor 
international na~igation"~. 

In Anicle 5, Daramaph 2. of the South Pacific Nuclear-Fm Zone Tmw. simed a1 
Rarotonga on 6 AuGst: 1985, " m i t  passage of swits" is mcntioned in such a <ay that 
no doubt is lefi that the ireaw patties wnsider it as a conccpt belonhg to existing . . - - - 
international l a d .  

-- 

' United Norton~ OBce for Occon Affairs and the Low of the Seo. The k i w  of the Sm. Cunrnr 
Developnunir In Swte PrnrrircNo I I .  New Yak 1989. p. 3 et 9.. An 20. 

UnircdNarionS OBce ofthe Spccial Rcprcscnrarive of the Sccrero>y-Gtncrd for the Low ofthe 
Sen. The Low of the Sen, Cunenr Developmems in State Procrice. New Yok. 1987. p. 33 ei W.. 
An. 2. WC. 1. 

UnitcdNnriom. for Ocem Affaira and rhr Low of the Sen. The Imu ofrhe Sen. Currem 
Developmnü in Sioie Prorrice. No. II. New York, 1989. p. 83. 
' Annex 58. 
' Ln 2 UnitedNationr Imu of the Sca Bulletin. (Decemkr 1983) p. 73. 
6"Ea~h Wny in Ur cxemsc of iu soverllgn righi remaim k Io &de for imlf w h e h  to al- 
low visiu by foreign shipr and aircran Io iu ponr and eidields. lmmii of iu ainpaa by fmign 
aimafl and navigation by foreign shipr in iu imiIorial rea or archipclagic watcrp in a mannr mi  
cwvercd by Ur righü of innocent passage, archiplagic sca-lanes passage or rmnniparsage of 
maW (undertùùng addcd). (Unimi NNatim. OfFia of thc Spcial Reprrwntative of thc 
Sccrew-Gmcral for Ur Law of thc Sca T k  Lm. ofthe Sea. Currrni Dcveio~mnir ofSmte 
p r ~ i c e i  New York, 1987.p. 192.) 



The "right of passage in m i t ' '  is also mentioned in the Bowidary Delimitanon Treary 
wncluded on 31 March 1978 bctwan Venezuela and the Netherlands (Article 4)'. 

In Article7of the Aereemcnt bewcen AuswliaandPa~ua New Guimaof 18 D a v m k r  -~ ~ -~~ ~ ~~~ 

1978 aregimeofpassage through theToms Suaits isdeciaredapplicable which shouldnot 
bemorcrcsuictivethanthat of aansitoassage~rovidcdfor in the relevant articlesof the then 
mosi&nt lrifonnal ~ e ~ o t i a t u i ~  ~ e i t o f  iheihird Unitcd Nations Conference on the Law 
of the Sea The Anicle adds that "if the provisions of thox adcles are rrvisat are no1 
included in ihe Law of the sea~onvcntionor fail to become gcnerally ampied pruinpls 
of internauonal law" the pamcs wouldconsult inorder toagree on another regune?No such 
wnsultauon has occurrcd and the panier have ranficd the Agreement in 1985. m a h g  il 
leginmate to wnclude that they c o n s i d e r ~ i t  passage 10 be agenerally acceptedpruiciple . . 
ofiintemational law. 

395. Thex examples from the practice of States of various regions of the world indicate 
that there is evidence of an emerging principlc on "wnsil passage" through swiu,  
mithstanding the fact that a nimber of States (albeit a srnail and a diminishing numàr) 
still hold a ciiffernt view. 

Potiapssuch an mergingprinciplc d o s  not include al1 the details x t  forth in the United 
NationsConventiononthe Law of the Sea. nit manif~~tatiowofpractiœconsidnadabove 
wouldseem.howev~.suficicntsupport inany casefortheview thatprcsent day customary 
law on passage thmugh suaits does no1 correspond any longer with the prescriptions of the 
Gentva Conventionon the Taritorid Seaand the ContiguousZone, M with any restrictive 

396. It is significant fmm the point of view of customary law that although thousands of 
ships have passcd and pass every yearthrough the Danish swits. neitha pcnmark nor the 
fiag States of these ships have evn  indicated that this passage is exgraria. Il is a passage 
based on law. on an obligation of Denmark No distinction has ever been made between 
passage based on the &neva Convention. on the Copaihagcn Treaty or on gcncral 
intemational law. 'lhis seems to indicate that al1 the above-mentioncd sources meme. in 
their application to passage thmugh the Danish Suaits. into a g c n d  nile of medom of 
passas. 

Section VI. Customsry Law and Artide 35 (c) 
of the Law of the Sea Convention of 1982 

397. Spcial provision is made in the 1982 United Nations Convention a i h e  Law of 
the Sea for straits which are the subject of long-sianding international ucaties. lndaQ 
Fuiland wasanactivcproponmtofthat provision.Anicle35(c)provides thatnothing inPan 
III ofthe 1982 Convention.onstrai~usedf~inlcmational navigation.shall affect"ihe leaal 
regime in sbdia in which passage is regulatd in whole OÏ in pan by long-stand& 
international conventions in force specifically rclating to such suaits". 

398. One intemrcration of this mvision is that. whatever the mie imoact of the wnceot 
of m i t  passa& ihmugh sw~rSin customary i w  . passage through tjr Danish swiik 
sheltard frum such immct bv Amcle35(c). Suchan intemretation is. however. ofdoubmil 
validiry in the pmcnt ;tate if the law. The Unitcd ~at ions  ~onvmtion on th; Law of ihe 
Sea of 1982 is no! in force. Conwquently. no problems mncerning wnflicts Lrtwem the 

' In UMicd NaIiom. Oma for Occan ARah and ihs Law of ihe Sca T k  h offk Sca. M M -  
iùnr Bovtdnry Agrccmem (1970-1984). New Y o h  1987. p. 139. 
"Ihe lheuxt ofihc -ment i. in 8 lnurnorionol Irgd Maeriok. 1979. p. 291. 



Ucaw pmvisions wntained in it and other d e s  of inlemational law can arise before the 
Convention. including Anicle 35. becomes binding for the parties as a ûeaty. 

399. The auestion of the influence on customw law of the mles set fonh in the 
Convention i;different. The international ~ o u n  of lusÏice has stated thateven if Iwo noms 
klonging IO IWO sources of intemuonai law a w a r  idenucal in conienL and cven if lhe 
States in question are bound by these d e s  both on the lcvel of ueaty-law and on that of 
cusiomav international law. these noms retaina separateexistcncc.'Can it be said that the 
exisiniœ~of Anicle 35 (cl in the 1982 Convention. mnsidered in ifs m e n t  stanis as a 
daument not yet bindkg as a mty. is such as to prcclude any &rcussion on the 
customarvlaw uendtowardsthe wnsolidation ofarceimeofoassaze throuehintmationai 
suaits sikilar. in its broad outline, to that of"transi~assag;"? inFin1and;s opinion such 
repercussions cannot be excluded. al least as regards passage of ships other than warships. 

Evm were the wnlenu of h i c l e  35(c) mnsidered to be inseparable h m  whatever 
customaw mle has emcrged in wmspondena with the wnccpt of W s i t  passage". this 
would not exclude the &mcl of sucha d e  on the reeime of the Danish ~trairs. ~imilarlv. 
- il is submincd - were &e 1982 Convention to en& into fonr, Anicle 35(c) would no1 
mcclude such imoact of t h e " m i t  oassaee"nùes oftheConvcntion.Thereason is that the . - 
kgime applicabl;tothe Danish Suairs incl~desacustomar~law'wrn~nent whichmains 
o a n  10 influena h m  the eeneral mles of international customarv law. Such a mssibiiiw 
u& taken in wnsiderati& by the drafars of the 1982 ~onv&tion. when ihey ma& 
refmncc in paragaph 35(c) w long-slanding conventions regulating passage through 
suairs in whole or in part. 

400 .The immceof  thecustomw mmixmentoftheleaairepimeoftheDanishsmifs 
depends a hiw mmprchensive the Ùcary la; mles. andnocbly the mie on passage of the 
1857Trcaty,~wnsidercdiobe. Itis wellI<nownthatviewsdiffaonthispoint Accordmg 
to somc. the w t y  of Copmhagm "n'a pas Ctabli un rtgime particulier pour les déuoifs 
danois - son seul bu1 Clantde fairedisparah uneenuave B la navigation - et parconsquent 
aspassages sontsoumis au rtgunegtnéral desdémiu inicrna~ionaux"~As is notcdabove. 
this position wasalso held by Denmark in its reply toa qucsuonnauc sent in prcparabon for 
the League of Nauons Conference of 1930 f a  the Codification of Intemuonal Law. 

Similaristheposition heldby theDanishprofessorEBrllel inhisûeatiseonintanational 
Suaifs'. as weU as. more raxntlv. bv the Danish author S. h n 4  and bv the Geman 

Others holdtheviewthatthe 1857Trearyistheprin~pallegalbasisofthenghtof~gc 
of ships ( a  at least of ships othm than wanhips) through the Danish siraiW. 'This posiüon 

' Military and Paramilitary Activitia in and agaùrrt Nicaragua (Nicamgw v. United SWes of 
AmericaJ). Menu. Judgnunr. ICJRcpom 1986. p. 95. para 178. 
' R Lapidoth, Lrr dCnoits en droit lucrMIwnal. (1972). p. 1 12. 
'Er ik BrOel. I m e d n a i S m ù n .  (1947). VOL U. W. 4041. 
"Psuagc h u g h  Swiu. An Anal* of Lhe Conilin te- Lhe Gmral Inurrri in Frce Navi- 
&On and lhe MRilar Lnmn of Lhe Slaiit S w r  in Conmlling Lhe hcltollun 'lhrcai Povd by 
Lhe Wreck of Où T&n as illusDaicd bv Ur DMJh Swiu Conmvcny". 47 Norduk Tidrkr~fi 

'7hc Baltic Swiu". Thc Imu ofthc Seo m the 1980s. M n g n  Law of Lhe Sea htiniu 14<h 
Annual Gmferma. Kiel. 1980. (cd.) nioo~ho-Park, p. 537 ei W.. erpec. p. 565. 



hasbeeniakenrsentiy by theGerman xholarH.L<)schnd.Theposition held by Derunark 
al the Third United Nations Confemce on the Law of the Sea and mentioned before may 
wme close to this view. 

Section W. The regime of passage and the Finnish claim 

401. Il has been show that the regùne of passage h u g h  the Great Bell is the rcsult of 
a m m b i i o n  of d e s  emerging fGm v k u s  sources. and thai Ihe prscise relationship 
between the% sources may be the object of debaie. even though il E m s  anain that the 
Treaty of Copenhagen and cutomarj d e s  have a parlicular importance in the shaping of 
the regime. . 

Asregardstherightclaimed by F iand i t  is notnecessary. however,todetermheexactly 
what is the relationship between t h e  various d e s .  Each of hem, even iaken separalely, 
provides suscient s&ir for such right 

402. Iris sometimes arguai that in cemin respeclsthe d c s  on innocent passage set fonh 
in the Geneva Convention on the Territorial Sea and the Contiguou Zone arc more 
resmclive Lhan those on m i t  passage mntained in the UNted Nations Convention on the 
Law of the Sea of 1982. and this point could k made also as q a r d s  the cuswmaiy law 
reiiection of thcse mies. II must k considercd nonetheiess. thit oftm the mitmon for 
mnsideruin one d e  of international law conccming passage 10 be more M less resmctive -. . 
than ano& is whethcr, or under what conditions, passage of warships is pmnincd This 
secms to be the criterion adoptai by Denmark in the W h e n  Ob~e~arioIU it presented 
dunng the dixussion of ihe 6ues.Ï for pmvisional muisurcs in the -nt c d .  This 
auestion is no1 relevant for the purpowof the prrwnt d ' i u l e .  and should not iniluencc the 
&sessrnent by the ~ o u n  of th; c k c t e r  of t& mie c o n h g  passage. 

Seciion Vm. Passage for al1 ships 

403. Al1 the varyingnùesof international law to which attention has beendrawn obligate 
Denmark to ensure passage of ships of al1 States through the Great Bell. No exception is 
made for anv oartidar kind of shio. a m  h m  warshius. indecd the d c s  under . . .- . 
wnsideration envisage ships diffemt h m  warships (as weU as, in ment  times, 
govemment+mied ships not usd for commercial purposcs), as a g m d  rcsiduary 
ca~cgory. 

404. l l i s  mcn?es clearly if one examines the smcnin of the mvisions on innocnit 
passage in the ho va ~on&ntion on the Territo"a1 Sea and the &ntiguous Zone of 1958 
as well as the smcnue of the wmswndina vrovisions of the 1982 United Nations 
Convention on the Law of the Sea In thése pm~ikons:'warships" and"othcr g o v m e n t  
ships" arc clcarly idnitifid. whüe the other ships. although called 'k~erchanl" ship  in the 
titieofsub-sectionBofse~mlnoftheGenevaConvmtionandofsubsection B ofsection 
III of Pan lï of the 1982 Convention. arc Sem as a single catcaory. wilhout any rcfercna 

i8,19.20 of th; &a Convention. 27 and of the 1982 ~onventi&t). 

' "Shipping Routrr IO and within the Baltic Sea", 30 Avpnpolitik 1979. p. 174 el W.. cnpcc. pp. 
278-279. 
Danish Wnuen Observatim of 28 J u n  1991. paras. 1 ILI1 11. 
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405. ïleTrearvofCopenhagenof 1857alsoenvisagesailshipsandnotonly "merchant" 
shps according tothe m&i resÜiciive meaning of thcÏerm. although il pmbably excludes 
warships. which il does no1 mention. in its plcadings before the iniemaiionai Coun of 
Jusria in the hcaringson the rcquest for pmvlsionai m a u r e s  in hcpreprewnr case. Denmark 
held the opwsitc view'. Accordina totknmark. the provisions of the maty "have in mind 
merchant~<essels". because the ~ G a l y  refers to "foÏreign ships and their &oes" and 10 
"commercial relaiions". Tnis a r m e n t  does not, howeva. into account the following Iwo 
aspects of the beaty: that the p&ble mentions, jus1 after the statement of the purpose of 
increasing"'commercia1 relations", thatof increasingUmaritime relations": and that the dues 
on shivs and on careoes were then snwate - 

Asexplained by the DanishCommissionerdunngthencgotiationof the 1857Trealy. the 
dues"wmof IWO kinds.namelv the Sounddues whichare leviedonmerchand &...andthe 
dues Icvicd upon shipping. whiih are aisooftwo classes. the one under the name of Lighl 
dues k ing  seiapui forthcmainrenanaoftheIighthousesandbuoys intheSoundand Belts. 
and theolher d l e d  "Expedit~on dues". k ing  fœs Icvied for the purpows of dcfrdying the 
expenscs of the Cuslomhause.'" nie dues levicd on shipping dqended on the fncl of 
passage At leasr as far as the Lighi dues are conccrned. there can be no doubl thai whal 
wunted was the fact of naviaarion h u g h  the Sound and Belt and of uiiluing the 
lighthouscs and buoys. and nGthat the ship was engaging in -de. 
406. International law has never limited nghts of passage through tenitonai seas and 

suaits to an exclusive cateeow of beneficiaries. whether dcfined as shivs. vessels. or 
othemise. Rather, rights of k & g e  have themsel;es k e n  amccived in a functional snsc. 
accord in^ a nehl of navipation to ail craft which navieate uwn the sea. This functional 
appachtoth~~fmi t imOf~ghtso fP~aP issofund&en~astopewa&themtkbody 
ofjuristic wriring and practia. rather than k i n g c o n i d  tospaiticprovisions in lexts on 
the subject Thus, for example. it was srated in one of the prominent texts of the carly pari 
of lhis c m w  that: 

"hallcasesin whichicrriional watmaresoplacedfhatpassageoverthem iscithu 
necessary or convenient for the navigation of o p  xas. as in thal of marginai 
w a m ,  or of an appmpnalcd swit connecring unappmpriated waters. thcy arc 
subject IO a nghr of innocent use by ail mankind for Ihc purposes of wmmercial 
navigation.. . m o r  more than nvo hundrcd and CiRy years no Europcan territorial 
marine waters whch muld k wd ar a thoroughfare. or into which vessels could 
accidcntally s w y  orbe dnvm. have b a n  cl& IO wmmacial navigation: and 
s ina  the beguuiing of the nineunith annuy  no such walcrs have k e n  closcd in 
any part ofthe civilised world The nghi thmfore m u t  be mnsidcrtd lo k 
cslablished in the most complcu. mariner." [Foomrcs omined] l .  

'Starement by Ihc m m 1  of DcMiarL. Dr. JinCnu de Adchaga 2 luly 1991. 
'Repon of Ihc Ministcr of Gmi  Brimin w IIK CoW ofDcnmark on IIK Negotiations on Ihe rc- 
demption of the Sound dues. 22 March 1857. Manens. Nouveau recueil gtniral der rraircs. Zhne 
series, Thne XVI. p. 331 et W.. at p. 332. rcporiing on Ihc explanatim on ihe dues given by tk 
ïhnùh hnprcscntative. 
' W E  Hall, A Treorise on In ic r~r iodlmv.  8th ed (cd.. A. Rarce Higgins). (1924). pp. 197- 
198. To similar effen sc. e.e. F. Pucls (m. L Arendt). M m I &  droit m' f i ne .  (18W. o. 

~ ~ - .  ~ ~ , ~~ ~, ~ ~ , ~ -  
pp. 181-183 1" ...h mmron law of d o n s  m w  imposes upon al1 ma~%~mc Stares Ihc duiy of 
allo\nng a k parrage ihrough ruch of ihcu tcmtonal <vaun ar mr channels of mmmunjcarion 
be%n Iwo panions of Ihc high -1; AS. dc Busiamanic y Sirvcn (Lrans. P. GoulC). Ln mcr 
um'wrrnle (1930). para 181: 1. Hmoc. "!Immcn de quelques ttgles du dmii intcmaIiode dans 
le domaine du mmmunicaDons el du m i l " .  40 Recuril &s Corn (1932 11). P. 462: G. Gidcl. 
Le droit iniemtioml de la mer. val. 3 (1932). pp. 201 et scq 



S d o n  M. The contents of the various n i l e  

407. The swceping affiiation of the Treaty of 1857 that passage shall no1 k hùidued 
or hampered should be intapreted as ueating a very general and very liberal regime of 
passage. This is wnfmed by the observationmade by Max S0nnsen in hi dcclaration as 
legal advisorw the Danish Foreign M i U y  of4Fcbniary 1957'. where he mphatises thal 
with the word "entrave", contained in the above quomi Article 1. paragaph 1. mience 2. 
the Treaty 

"...presumaby excludes no1 only an absolute hindrana butevery measure that can 
mder  passage difficult". 

408. Whatever the wsition mav k on the s c o ~ e  of the Couenhaam Treaty. the rules on 
"innocent passage" Guire  moredetailed examhafion bccake. atïeast d A g  the discus- 
sion of the rcquest for provisional measures in the presnit case. Denmark relied on them. 
arguing that they are more resuictive than those on m i t  passage and that they are 
formulated in such a wav as not to a v e  s u m n  Io the F i s h  claim. - . . 

Whethcr these rules can be labelcd as more resuictive than othen is not relevant. What 
is imponant is whether the Fmish claim can be based on thm.  If one analyzes the niles 
on innocent passage it emerges that they suppon fow basic propositions, which are such as 
w give full suppm w the Finnish claim. Thse  propositions are the following 
1) The innocena ofp;issape is clearly defmed 
2) Shipsexmisingtherightof iiuiamtpassageshdlcomply withlhc lawsandregulations 

of the wastal State which musL howcva. be conï~med to m i n  subjecu. 
3) Passage not in wnfonnity with the mastal Siate's laws and regdations is noL as such. 

'hon--innocm" 
4) The wastal Siatc must not hampcr or dmy or impair innocent passage. 
409. As regards thefrst proposition, while'passage". accordingto Article I4,pmgrnph 

2. of the Geneva Convention on the Tenitorid Sea and the Cnntiguous Zone. "means 
navigation through the temiiorial sea for the purpose cither of mveiing that sea without 
entering intemal waters, or of pmcadhg to i n t d  waters. or of making for the high seas 
hem &mal waters". it is "iiocent" . &cordine to m a a o h  4 of the &ne Articie. " so . - .  
long as it is not prejudicial to the pea&. good O& or ssurity of the -tal ~tatc": 

As has been Mcn. the 1982 Convention eives a l i t  which. as said kfore. reflects the 
prsrnt trcndin cus&mmylaw andcanserve-as anintctpretati~of the~meviconvention 
-of activities which renderoassanc miudicial to the ma. eood order and ssuriw of the . - .  - 
00â5tal Siate. and mnquently no1 innocent (Article i 9  pggraph 23. If one readsihis l i t  
it a m  clearlv üiat none of the aclivities includtd in it has anv conmction wharroevn 
wiKthepassa&of MODUS orotherlall ships. This passage is & as such. non-innocent. 

410. Comina w the sewnd m s i t i o n .  shivs exercisinn the rieht of innocent u e  
shall. acwrdiig w Article l f o f t h e  Cieneva Cnnventi&, "fomply with the laws and 
regulations aiancd by the wastal State in wnfonnity with these articles and otherrules of 
international law and, in particula. withsuch laws andregulations relating w wnrportand 
navigation". Similarly. the 1982 Convention, in Article 21, paragraph 4, provides that 
foreign ships cxmising the right of innocent passage shall comply with al1 laws and 
regulations adoutcd by the m t a l  Siam on the subiects listed in v a r a m h  1 of the same 
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The lis1 ' does not confain any item which would as such permit interference with the 
passageof MODUS andother &l ships npan fmm the aspcci, mentioned in subparagraph 
(a) of "safeiy and navigation and the regulauonof maritime maliic". Momver. these laws 
and regulations "shalinot apply to thë design. consmiction. manning or equipment of 
foreign ships unless they are giving effect to generally accepted international niles and 
standards" @aragraph 2 of Anicle 21). According to Article 22 the coastal Smte especiaily 
as regards "tankers. nuclear powered ships and ships carrying nuclear or other inherently 
daneerousornoxious substances"- mavreauite lbat shios usesealanesor&~cseparation 
schimes it may designate or AS was indicated before, the more 'detailed 
indications of the 1982Convention are influencinacustomary law and can be used inorder - 
to interpret the Gencva Convention. 

41 1. As lo the l h i i  onwsition. lbat vassage no1 in wnformiry with these laws and 
regulauons is no! au to~au~a l ly  to be m~ide réd  as "non innocent", ii is cormboraied by 
Anicle 17 of the Ceneva Convation. repmduccd above. in prescnbuig cornpliancc wlth 
the coaslal State's laws and regulaiions. this Anicle envisages ships"ëxercishg the right 
of innacni passage". The United Nations Convention on the Law of the Sea of 1982 
w n f m  the~samcmsi t ion.  as it suecifies that the wastal State's laws and remilalions 
musire~ate"toinn&cr;t~assa~~thm~~h thetemtorial ses"( An21). ~oreover ,h i c l c  14. 
rraraeraoh 4, of Ihe Cnneva Convention m f n n s  this wint o connorio. as il mvides that . - .  
passage by fishingvessels"shall no[ bewnsidered inniceni ifthey donoiobseke suchlaws 
and remilaiions as Ihe coastal State may make and publish in orderto prevent such vessels 
h m  &hg in the wmtorial sea". 

- 

412. Coming now to the fourth and las1 proposition - that the maslal State musi no1 
hamper or deny or impair innocent passage - acmrding to the Gencva Convention, while 
the coastal State may "take the necessary steps in iu territorial sea 10 prevent passage that 
is not innocmt" (Article 16). as long as passage is innocent the coastal State "must no1 
hamper" it (Article 15, paragraph 1). The 1982 Convention repeats that the "masral srate 
shall no1 hampcr the innmnt passage of forcign ships thmugh the terrilonal sea" and 
spciiies that "in panicular. in the application of this Convention or of any laws or . . 
regdationsadopted in conformiry with thisConvention.thecoaslal State shall not..imposc 
quiremen6 on foreign ships which have the practical effect of denying or impairing the 
right of innocent passage" (Article 25, paragaph I-a). 

As passageof MODUS andothntall ships is, as such. innocmi, itmust no1 behampcd  
denied or impaired by the masral State. 

413. nienileson huisitpassagem theUnitedNationsConvention on the Law of the Sea, 
while formulated in such a wav as to eive less discretion 10 the coaslai State, amiil the 
formulation of similar proposiiions. te mit passage is clearly &fmed ( h i c l e  38. para- 
m h  2). Forcimshi~sexcrcisinathe riehtoftransitwsa~eshallmm~ly with the lawsand - .  
regulations 'kianngto m i t  adopted bithe .%tes borde& suaiu: bu1 these 
laws and rwlations are to be confmed w cenain subiecü (Articles 42 and43). Passage no1 
inconfmity withtheabovemenlionedlawsandre~ations isnoiperseouüidc the&pe 
of transit passage (Anicle 4 2  on "laws and rcgulations of States bordering suaits reloring 
rorransilPa~soge'7. States bordering mais  shall not hamperuansir passage.and k i r  laws 
and remdations shall mi  have the pracucal effeci of dmying. hampering or impairing the 
right of transit passage (Articles & and 42. paragraph 2). 

414. The developmcnts above indicste lbat acmrding lo al1 the niles that may apply lo 
passage thmugh theGreat Beli thereexists - leaving aside the question of warships - a nghl 



of passage for ail ships, which Denmark, as the State bordering the swit. c m 0 1  hamper or 
in any way deny - as in fact it has never hampered or denied iL Denmark can adopt 
regdations conceming such passage. %se regulations cannothowever, have the practical 
effect of making passage impossible. 

415. The complex nature of the regime of passage through the Great Belt. which. as has 
been indicated is basedon b les of various orimns and n a m ,  makes imlevant one line of 
reasoning put fornard by Denmark in the ~iscussion of the Rquest for pmvisional 
measures in thenresentcase. Accordine to this line of reasoninz', as the States parties Io the 
Copcnbagen  TA^ haveaccepted thezearancc of 65 meters b j  theu lack of reaciion lo the 
Damsh Circular Noie announcine the intmnon of buildinn a bndne of such clearance. 
Fiiland couldnot claim a nghtof &sage extendiig to shipsklerth& 65 meten, bsause, 
as a third nartv beneficiarv it would no1 be entitled "10 invoke additional nnhu or a more 
favorable'makent than ihe one a@ to by the acnial parties to the 1857~reafy".' 

This Iine of reasoninz annlies - if at ail - only as far as the 1857 Copenhagen Treafy is 
wncerncd. As has kcn-&n. the regune of through the G ~ Ï  Bel! Ïs baxd only 
panially on thal maty. and consisu of niles of customary and maty origin each of which . - 
is sufficient to suppok the Finnish claim. Obviously, the hghu Fiiand enjoys on the basis 
of these  les do no1 depend in any way on the auinide of othcr States. - .  - 

Evm withùi the namw framework adopted by Dmmark namcly tha~ of the rights of 
F i a n d  are those of a third pany bmcficiary of the Copcnhagcn T ~ t y  - the line of 
Ieawninehereconsidered isnMbevvMidobiection.Rsnehtofnas58ee includes ailuristhe - 
ships. and consequenlly also tall Finnish ;hips. This is ihc rigl;t (dezved for the purposes 
of the ornent discussion. from the 1857 Coanhaecn Treaw) of which Finland is a lhird 
paqbeneficiary.Thisri&tcan be rcvokedirm&'fied by ihéparties. amrding 10 Article 
37.naramh 2. of the VianaConvationon the Law of Treaties (unless a m e n 1  10 the .. . 
oanuary can beestablished). Bu& it is submitted. a suies of w n k n u  (mo;éovn mit)  by 
maN nanies no1 10 obiect Io a modification n lmed  bv another trralv oanv Io the facnial 
siniitiinin whichthe&ht isexercised isnot~uivaientiothepanies~v~kù;gormodi~ing 
a n&t that has arisen for a t h i  nanv: an a m m e n t  to that effect stems 10 be nurssarv. . . - . . 
and;videncc of this, in the prcwnt case. is missing. 

Secîion X. MODUS as "ships with special characteristies'? 

416. In the pleadigs before the International Cowt of lusticc on the rcqucst for 
provisional measuns in the -t case ' Denmark has w t  fornard the idea that there is a 
new notion of "ships with q&al charactcristics" which has bem inucduced in Pan II of 
the Convention of 1982. and which could include also MODUS. Passaae of this caieeoiv 
of ships could il is said be subject w marnent differenl h m  that a m &  to other sip;. 

One may note, in passing. that this position of oneof Denmark's main counsel concedes 
twopoinkDamark has bcmotherw/se very rclunant to aaept - namely thai MODUS arc 
ships. and that the 1982 Convmtioncan be invoked in discussingpassage thmugh the Greai 
Bell. 

' Dmirh Wriuen Observations of 28 lune 199 1, para. 10% pluidùig by Ur m u a l  of Dcnmak 
Dr. l i t n z d e  AiCchaga. 2 July 1991. 
Pleading by Ur munul of De- Dr. limtnzdc ArtEhaga 2 July 1991. 
Pleading by ihs muwl of Denmark, fi. Jiménez& ArCchaga 2 July 1991. 



417. Coming backtothequestionof "sps with spsial characteristics", il ismiethat lhis 
expression is uÏscd in Pan  of the convenuon of 1982.11 appears in Anicle 22. paragraph 
3-c, whm ii is siaud thai "ln rhe dcsignation of sea lanes and the prescription of tnffic 
separation schemes undcr this article. Ihe coastal State shall iake into account: 

c) the special characteristics of particular ships and channels". 
It emerees clearlv fmm this omvision that the Convation does not intmd 10 mate  a 

category i f  "ships kith special'characteristics". If one reads the Article in its enfirely. il 
a m  immediately that it con- only sea lanes and MIC srparalion schemes that the 
Gastal Sraie may designate or prescribé for the use of forci& ships "whm neccssaiy 
having regard to the safetv of naviaauon" (paragraph I of the same Anicle). and whorc uw 
it maj Guire  for tankers, nucle& powëÏ  ships and ships carrying nuclcar or other 
inninsically dangrnus or noxious substances (paragraph 2). - ~~ 

Conseauentlv. al1 that can be inferred hum the 1982 Convation is that the wastai Slate 
may des&nate-&.a lanes and prescribe MIC separation schemes for the passage of 
MODUS. if this is necessarv for the safetv of navieation. What cannot be i n f d  is that 
laws or &gulations may make the" righcof passage dependent upon their height or the 
adaptation of their mnsuuction to the presence of a bridge. 

Section XL The right of pssssge and the height o fa  bridge over the strait 

418. The right of the State bordeiing the swit to adopt laws and reguiitions conîcming 
the quauon of safety of navigation 6Nequmtid to the existence o ïa  bndge is similar 16 
thenghiofadoptuiglawsandrcgulanonsconwquentid iothe factthatthesudii has acenain 
&Dth or a cemin width. It is aheht conseau&tial to a f'a~Nal situation. But a leeal rieht 
cahot arise hum facts which Ge State &vokuig the nght has itsclf bmught ibouïin 
violation of international law. 

The right to prcsrribe thai ships may pass h u g h  the snair only ilthey do not uceed a 
cenain heighi because of the exinence of a bndae of a cenain hcighr is similar to the nehi 
loprescribéthatshipsmaypassdy iltheydon~excecdacenain~idthoraîcnaindraught 
because of the width or &th of the suait Sucb nght cannot. however. iustifv the 
consmiction of a bridge. any more lhan the olherrighis meniioncd abovecan juitify works 
Lhai makc the suait n m w n  or shallower. Il is one thuig to adopt laws and regulations 
mnsequcntial to a facmal situation; it is quite mthc r  to &ange &ch a faetual situation. 

iake intoaccount i~exisim~.evenwhenihebuildingofthebndge Enotinconfomiily wi& 
inmiional  law. In the lann case a problcm of international rcsponsibiiiw obviously 
arises. 'lhis is implicit in the Court's O;dcrof 29 July 1991 on the Guest  f&pnwisio&I 
measms in the present case. whac it is starcd that 

"ifii isesrablishcdthatthemwctionofworks involvesan infiingemcntofalegd 
nghk rhepossibilirycannotandshould no1 beucludedopnonof a judicial f m h g  
üiat such~works m k t  no1 be continucd M mus1 be modificd or diktlcd".' 

- 

A diffuait view was held, apparently, by the Danish scholar. and f o r n i e g a i  Adviser 
to the Danish Foreign Minisuy, Max SBrcnscn who s a m s  to wnsfonn what is a façnuil 
mccssity in10 a legal principle of priorily. According lo SBrrnsen: 

' ICJRepom 1991. p. 19 (para 31). 



'ûnce the bridge is in place futurc shipbuilding mus! iakc it into account. One can 
invoke fmm this point of vicw a pncise principle of priorily"'. 

Even starring from Ssrcnsen's point of vicw. this has. however. noihig to do with the 
auestion of whether the bridne fan Ieeally bc buill in the face of the obligation to allow - - .  
passage through the suait. 

. 

420. Whie therc can k no doubt that territorial sovereignw over the land whox coasts 
border the suait and over the waters of the suait i nc lud~  the right Io build a iued link 
k W a n  the coasts marated by the smur. t h m  can bc no doubt either lhat such a right 
cannotbcexercisedin~uchawa~asrodeprivethesuait.inwholeorinpan-ofi~chara&r 
as a navigable watenvay. This is pmicularly m e  in the light of the positive obligation to 
permit passage which exisis for Denmark as regards the Great Belt. The Danish speciaiist 
on the law of suaits. Erik Bdel. in considcrine the Copnhagen Trealy of 1857.expmsed 
these concepts as follows: "...even if the m a 6  dœs noi place upon Denmark anyduty IO 

mainraintheSuaiüasnavigable watcrwaysthefactthat itdaspre-supposethemtoksuch 

Even in an intervention that Dcnmark quoted in suppon of iü position in the W&en 
Observariom concemine the Reauest for muvisional measurcs in the Dresent c d .  the 
~anishnpresenranve,~bassad~r~ergo,didnot~o kyondmaknigthehwntesred~int 
thatthe consmaion of bridees and tunnels across theDanish suaits was vital for Denmark 
within the limiü of "the obGgation not to hamper the h c  passage of ships in transit".' 

421. The navigation which must bc pnsavcd is that of al1 ships. Br(lel;having said that 
"Bridges andenbanknenü mustbc somnsmcudthatpractically al1 shipscan pass 
undcr,resacuvcly throughthem without suchdifiïnilties inmanœuve~gihai the 
suait c e a k  IO bea navigable ~atcmay '~ai ïums thaL if the view were &cepml 
that Denmark can "by way of a bridge or enbankmcnt or in some other way close 
m e  or evm w o  of t h m  0.c. lhc Danish mai&). as long as one is lefi open", 
'Vie suait that is leh open mus1 at ail cvmü k passable by dl ships i.e. only the 
Great Beltcould beco&idercdas hiliiline Ibis mndition since the wnsmctionof - 
the Little &II bridge"? 

' Unofficial wiulation h m  the O e m  original: 'Bnckenbau und DurcNahncn in Memngen". 
in Recht Nn Dienri drr F"cdcnr. FcsuchriJî~WEbcrhordM~nrcl. Berlin. 1975. p. 551 et q.. al 
p. 557. 
' W< B*l. IniernnriondSlmiü. 11947). VOL II. o. 43. italics in ihe orianai. In the lsturcs made 
in F-h m 1936 'Les démiu diois &I poini &vue d u  dmii i-inai". Recueil des Cours 
(1936 1). p. 595 ci q.. al p. 623. B e l  utes ihe expuion "inmention positive" which remis 

W convey evcn more cleasiy lhan ihc English expailon "mively deprive" ihe idea of a modifi- 
caùonofihenaniniaituatiaoflkrWiL 
'Pan 122. 
' Amu N8 75. 
'Erik Bml. I m e m ' o ~ l  Suaiu. (19471, vol. IL. p. 43. iailicr supplied 
'Ibid.. p. 44, i181ics in Ur arigllial. 



Sgmsm maks  the point that the bridge must bc so constwcted that "il does no1 create 
any obstacle for the navigation through the suait evm of the biggcst ships existing at the 
the"! He also observes that 

"il is not possible. and thmfore also no1 necessary, Io take into account unknown 
future developments". 

422. These authoritative positions converge in holding that the height of a bridge to be 
wnsmcted depends on the height of the laIlest ships known to exist - without excluding, 
as isclearfmm the lastauotationofS0rensen.knDwn fuNredcvelommts. The imwnance 
of future trends in shipbuilding was underlined by Poland in tts ~ o t e  of6 ~ecem&r 1977' 
in which i l  rcsponded IO the Danish Note of 12 May 1977'. In respondma 10 the Polish note. 
Denmark. by kdicating that il had made a smdy of the"tendenc~sac~e~lemen1~~visiblcs 
dans les tech~ques de consmictions maritimes". concedes that such tends are relevant as 
regards the co&mction of a bridge'. 

423. 'ihe existence of MODUS exceeding in height the maximum clearance of the 
olanned bridge was well known in the 1970s when Denmark oassed its fmt. and 
kuccessful.ïaw on the wnsmiction of the bndge. nie passage of sich ships fhrough the 
Great Belt was a normal occurrence in the 1980s. when the secondlaw wasadwledand the 
decision to build abridge andnot atunnel forroad wfiicamss the Lut channil was taken. 

Conswuentlv theplanned bridac. if wnshucled in such a wav as to makc the passage of . . 
~ ~ ~ ~ ~ i m ~ o s s i b l e .  wouldnot ~compatiblc with thelimits totheexerciseof Le right of 
building a fued link indicalcd above. As will bc demonsnated klow, MODUS are ships: 
and th& are existing ships. not unknown future developments. 

4%. It may k argued - and it has k e n  argued by Denmark in its Wrincn observations 
and pleading$ bcfo; this Coun on the ~ i & h  tt&~csi for provisional measures in the 
prcscnt case - that otha bridges have k e n  consuucled ovn suaits and ihat Ume bndgts 
have a clcarance qua1 or similar to that of the planncd Great Belt bridge. This would givc 
n u  ro a Luid of "intanational standard". 10 which the planned Great Bel! bridge would k 
wnfonning. 

Fùst of dl, any such supposed international standard would anainly not be wnstant in 
the .  So. for instance. in disnissing in 1936 the Little Bell bridge and the ideas thm under 
wnsideration for a bridge over the Great Bell, Erik Briiel expresscd smng doubts ni the 
mmuatibiiitv with international law of the wnsmiction of the bridPe ovcr the Little Belt ~ ~ ~-~ ~ ~ 

bcc?.use. by*giving it a clearance of 33 mems, Denmark "a non seulement rendu plus 
dificile le passage par a dCmit, mais aussi - sans d'autres motifs que des simples raisons 
d'tconomie - compleremnr privé une panie des navires de la possibilitC meme de 
I 'ut i l i~er '~ Briiel than states that a clearance of 42 metrcs would have ban meferable 
because il would have pmnined passage of almost al1 s h i s  and adds that the f& that the 
plans then nirrmt for a bridge on the Great Belt envisagai a clearance of 42 metrcs made 

' Unofficial miution h m  uic r + m  onginal. Bdckenbau und Dinehialmin M e e ~ n g m  
quoled above. para 419. fwmoic 1, p. 5%. 

Ibid.. p. 557. unofficial ml. 
' AMCx 24. 
' AMCx 22. 
' Noic Vcrbal 0i3 Iuly 1978. Anncx No. 6 ro lhc Danish Wrincn Obswaiim on thc rrqucsl for 
provisional nussurrr in thc p M n i  cau. 

' Enk Br(iel. "Les démirs danoh au point de vue du dmit intanational". 55 Rwvil des Corn 
(19% 1) p. 595 et pq, ai p. 672. 



the proposed bridgc compatible with the Copenhagen Tmty as well as with general d e s  
of the law of nations concerning international Straits. 

Forty-twomeuesisœnainly diffemtfromsixry-five.Ifthe~isanintemationalstandard 
il is œnainly one îhat changes with the passing of iùne. 

425. Momver. doubts may be nised as to the existence of any such intemational 
standard All theexamplesgivenmnm bridgcs inintemal waten(CtPartll.ChaprerVl1 
above). And al1 - with the exception of the Bosphonis bridges - have alternative passages. 
This is particularly m e  of the bridges built in Japm. which are. moreover. al1 included 
withi the Japanew baselines and consequently in Japanew interna1 waters. Together with 
theBosphombridges,theGreat Belt bridge would be theonly bridgeoveran inlemational 
swit not permining an alternative mute (the mutes b u g h  the Little Belt and through the 
Sound not king real alternatives because of the presence of a bridge over the fint and of 
the shallomess of the second). Can an "international standard" à built upon such limited 
practice? 

426. Leavinaaside the fact. which isnot.however. withoutrelevance,that while theGreat 
Belt includcs banish temtonal sca, the Bosphoms lies enurcly within intemal watcn of 
Twkev. the main difference between the Great &Ir and the Bosphom is thalthe Great Belt 
is a mi& for the passage of tall MODUS andof tail cruiwhips,while the Bosphonis is not. 

Foreach suait the notion of existing and reasonably fomeeable ships may à different 
The decisivc elemmt is which shiis do in factpass through a specific suait or are likely to 
pass in the light of knom trends of maritime MIC and shipbuilding. An inluesting 
indication oointine in this direction can be found in a rcccnt Re~orI bv the International 
~a r i t ime  &ga&tion's ~ub-Commit&on ~afc ty  of ~ a v i g a t i 4  as IC&~S thepruposed 
bridae over the Suait of Messina. This suait. it mav k noied. uennits an iltemative mute 
on& highseas.~oreover.thedecisionmbuildas~ndedbn;l~eisstill underdiscussion, 
as thc alUrnative of an undmvater bridge at a depth of 30 metres is acIively considered'. 

The Reponstztes that the minimum cleamncespmposedin thehvo altemativepmposals 
for a suspendedbridge. namely 55 mctres for a wo-span bridge and 64 mcms for a single 
span bridge. "should be more than adequate forships likely Io uçe theSnait ofhfessi~,  so 
far as con be foreseen': ' 

'Ibis is aclearindicationîhat.inas~~~~ingthecl~~~for abridgeoveraninternational 
suait. the sacific Mit us in^ that oaitidar suait should be casidered: and this not onlv 
as f&as the prcsent is am-ed b;t also as regards the foresecable hi&. 

Secîion W. Conciuding Remarks 

427. in thelightoftheobservatiamsmade.the followingmaùiconclusions may be dram 
as rem the law applicable to passage through the Great Belt - -. . - - 

The nght of passage h u g h  the Great Belt. whow eustace  Finland asks the Coun to 
declarc, is based on a set of m l a  which constitutcs a regime with mty-law and 
customary-law compomm. 

This rcgime has bem fonned on the basis of the Copcnhagen Trcaty of 1857. and has 
devcloped in the light of the notion of h a m t  passage as d i f i e d  in the Gencva 

' Repon in 1.M.O. documni NAV 35/14 No. 3.7.4.. as well as Ecor. ml's Monihly Magazine. 
exarpts bnn No. 212R13. p. 65 et seq. 
2LM.0. donacnt NAV 35/14 of 2 Febniary 1989. italics supplied 



Conventionof 1958 and as shaped by customq law. most reccntly under the influenceof 
the 1982 United Nations Convation on the Law of the Sea, as wcll as of the cmcrgmce of 
special mles on passage applicable to smiu. 

ï l i s  regime - and also the practia of Denmark - pmvides for free passage h u g h  the 
Great Bell of ships no1 included in the category of warships. without distinction bawd on 
the nationaliw or on the characteristics of the ships. 

Eachof thcrules that merge intothe specificpassagc regimcoftheûreat Belt is.however. 
sufiïcient 10 uphold the right claimed by Finiand. This is me. in par~icular. as fax as 
"innocent passage" is concemcd 

'Ihe Sete bordering the suait is entitled IO adopt laws and regulations conceming safety 
of navieation: but this does not include the rieht to interfere activelv in the factuai situation 
of the A i t  so that it loses in whole or in pG its character as an international wateway. 

The heighr of a bridge which can be built over a suait does no1 depend on international 
standards but on thecharactensticsof the ships which in fact use thatpanicularstrait ormay 
reasonably be foreseen to use il. 

MODUS direned IO and c a i n g  from Finish pons and shipyards and exœeding the 
heightoftheplannedbndge have bccn passing h u g h  theGreat Bcltforabout twodsades 
andcan be foreseen to b s  h u g h . i t  in &e lu&: moreover. mise  and other ships 
excecdingthat heightmay bef-ntopassinthehiNre.ConwquenUy.thmexisuanght 
of passage h u g h  the Great Belt which Dmmark is bound not Io violate with the 
consmiction of the bridge as planned. 



Section 1. lntmdudion 

428. The history of shipbuilding is one ofcontinual innovation. 'Ihere a n  innovations in 
the use of materials. such as ironslad, iron hulled and plastic hulled vessels. There are 
innovations in desien. such as thedevelmmmtof aircraf<caniers. submarines. V m  Lame . . 
Cmde Carriers (or's"penanken"). andiydmfoils. While there is an overall tendcncy 6 r  
the size ofmerchant vessels 10 increase. it isdifficult to oredict the m i s e  natureof funire 
developments for a period as long aheid as the bridge i m s s  the Bell is intended 10 lasl. 

429. Eventhedimensionsofexistingportfacilities imposenolong-temconshntonthe 
size of ships. As one recent smdy obsewed: 

"ln ordcr to cater for the i n m i n e  size and varietv of vessels. and to orovide 
ad@onal land close to deep-waterknhs. many wditional pns have eitended 
downsueam h m  theu historic locations at the heads of estuaries. The most 
suaesshil pons have k n  almost mmpletely rebuilt.."' 

forlargerponfacilities: and ne;. large port facilitiesenmrage g e  bui~din~ofshiisas big 
as the emnomics of the shiwing wde dictate. Neither develmenü in shio design nor .. - 
developmenüinpnconsmction can kprcdictcd withmuch accuracy o~cr the lon~ tem.  

Section Ii. Typa of Ship 

431. In the context of the present case and of the international regulation of navigation 
il is hclpful to classify the diffe~nt types of ship according to the relevant characteristics 
of theu mnsmiction. Therc is as much varietv amonn shim as there is amone Stats. - 
Warships and mal1 plcasurc crafi are not olmiccrn Antexi of these praxdings. 
But shiosoffiveotheridcntifiabletvoes arc.Thcse arevesselsofmnvmuonal desien. 
drill ships, semisubmersibles, V& Large c m &  faniers (VLCCs), and jack-up &li 
barges. 

432. The characteristics of these vessels are de&M in more detail in Part il of this 
Manorial (pamgraphs 163-181,21@275). H m  il is nuxssary ody to draw attention to 
theu mon salicnt charamristics. 

433. Mcrchant shipsofconventional&sien are.bvdef~ition.thcarchcNoesof mmhant 
shipping. ~onsmic& with a hull of conv~ntionaishape. po&d whoby or largely by 
mechanical means, navigable. and karing theucareoes in the hold oron the deck or in the 
supersmicnue, they &sent the wditi&al mncGion of a ship. At the lowcr end of the 
scale they mage with the category of pleasure craft, and include tugs and smaü barges. At 

'RB. C M  Ik Waters Arowd ihc British lsles: T k i r  Conflicring Uses (1987). pp. 162-163. 
Note also thc dcvelopment of offshore loading facilities in rtr USA. ~gulared under the Dccpwa- 
ter Pon Act of 1974: k W .  Rovine. Digest of UnitedSlorcs Practiee in In tc rmt io~ l  Law 1974 
(1975). pp. 355.360. 



theupperendthey inclu&vesselssuchasthe67,0a)GRT,293mem-longQupenEIiroberh 
2. 

434. Drill shipsare ships built with hullsof wnventional shape modified to acceptadnll 
riginstalledonthe&ck.Thcirheight istypically amund8Omeues.and theirdraughtaround 
7 m e m .  Thev are self-nmoelled'Thev have no other svecial characteristics marlung t h m  ~ , -  - , . 
out hum ships of wnventional desi&, and they can b; assimilated Io those ships.Ships 
canying cranes may also be included in this category. 

435. Semi-submersibles are navigable platfoms bearing drill rigs M other equipment 
Some have been wnvmed or suecifically built for use as production platforms or 
acmmmodation uruu for offshore &orken. Whmbe~ngdrill~~s.theirovedl hcightcm 
reach around 80mcms. They air commonly powered by independeni engines anached to 
their legs and known as thniGers. The thnisin can thesemi-submersibleai speeds 
appmximately auivalent 10 the speed at which they could be iowed. this king around 10 
&&.S. The thrusien may also be uscd to maintain the -misubmnsible in the precise 
location inlended when it isoperatingonsite.The hullsofsemi-submersiblesareofvariable 
design. In some the oFrating platfonn is supponed on two or more pontwns shaped like 
wnventional ship hulls. Others are supporled by stabilirycolumns which wnml flotauon 
of the semi-subniersible by ballasiing: these have a shaP cloxr in appearance to fixed 
offshore platforms. Semisubmenibles arc designed so as to be casily navigable. and to 
operate aÏloa~ rather than resting on the sea-bedas is the case with submersible drill rigs. 

436.The t m  VLCCdoesnot smctly designate adis~ctclassof ship, but ratherapplim 
to the larger bulkoil carniers. The larges1 crude carriers are h o m  as ULCCs -Ulm Lage 
Cm& Carriers. Because of theirsize, such vessels haveconsiderable difficulty in stopping 
and manoeuweing. They are acwrdingly ma103 diHerently fmm othw vessels for cenain 
purposes, notably under the 1972 Collision Regulations. in which a VLCC or ULCC falls 
under the hcadine of ''vveswl rcsbicted in h a  abiiiw to manoeum." Ulm Luge Crude 
Carriers may hav; draughts of around IO meues andair draughts of the order of 55 metm 
to 70 metres. 

437. Jack.updnll bargcsare seawonhy barges havingihrcemmore"lcgs" whichcanbe 
jacked down to the sea-bd The legs give the buge an airdraught of around 100 mcms to 
140mcm.OnœthclegsarerrsMgfdy on thesa-bedthe bargeisjackeduponthelegs 
uniil ii isclearofthe water. Althoughsomemay k finedoutsoastobecapablcofnavigation 
under their own mww. most are bwed io and hum the sites on whichthcv oumale. EM - ~ ~ - -  ~~.~ ~ 

prrsnitpirrposes, r e fmces  tojack-ups are to thox not self-propelled: selfilled jick- 
uos mav be assimilad to semisubmenibles). Tows are of two tvas. The fmt is the . ~~~-~~~~~~ 

&ditional wet tow. using one or, in namw ordifficultpassages. tw~iugs. m e  other is the 
dry tow. in which the jack-up is canied on a barge which is irself towed, or on a heavy lift 
barge, the deckof whichcan be lowcred klow sealevel by ballashg in order topermit the 
jack-up to be m a n o e u d  into a positiondmtly above thedeck. which is lhenraised. The 
jack-up is then sccured to and !xanspncd on the dcck. in gennal. modem jack-iips are 
designed to move acmss oceans with their full Ieg length intacr 

438. Ir should be noted that both semisubmersible rigs and jack-up barges air quite 
distinct fran the traditional fued offshore muduaion ~ladoms.  which are in essena 
towers buildon the sea-bcd in the caseof th& f u e d p l a i m  the mainpmof the cenid 
suooonuietowww~hkarsthe~rodu~on~ladmisbuiltonshmandesm'edbyh~w- 
l i i iwgc ;O the production site. Where it is liwercd into the watcrand s s u r e d f k l y  to& 
sea bd The olatform is desiened as a 'krmanent" aaachment to the sea-bed, and is not 
designcd io k mobile. Set&ubmersibla and jack-up barges. on the othcr hand, arc 



designed precisely in order that they should be capable of navigating easily and frequently 
from site to site. For examole. in the Nonh Sea alone there are mund 300 location moves 
each year. This reflects i e  diffcnng economics of offshore oil production. for which a 
Permanent olatform mav be ammunate. and offshore oil exploration. for which f w d  .. . 
&tallation; are not appkpnate. 

439. M l  ships, semisubmersible drill rigs. and jack-up drill barges are refenrd to 
collcctively asMODUs (Mobile Offshore Drilling Units). However, itmustbeemphasid 
that misubmersible olatforms are not used only to carry drill ngs. They may carry 
accommodation units for offshnrc wnrkcrs. offshore pmdu&ion facilitics. or other qui& 
mcnL(SeealsoAnncx 3I.OffshoreDataRcpon).Pla~ormsmay kandarcmnvcnedfrom 
one such use to another. Accordinelv. il would be more accurate to use the term MOUS 
(MobileOffshoreUnits) torefertod;iiiships. semisubmersibles(whethercarryingdrillrigs 
or other loadsl and iack-un drill barees u>llectivelv. Howeva. in deference to current 
fashion, the tc'm M ~ D U  is used hek, with the understanding that it includes mobiie 
offshore units carrying equipment otha than drill ngs. 

440. Not al1 of the distinctions between different kindsof ship are malenal in the context 
of the oresent case. Drill shios and crane shios have. whüe naviaating, no characteristics 
whichneassitate theirsepar&on in the context ofconsideration>nghtsof navigation and 
passage from the class of ships of mnvmtional design. 

441. Semisubmersibles arc designcdto be able to navigate independently and undertheir 
o m  power. As will be shom. they arc in faci matcd for the purposes of navigation in the 
same manner as any other ship. However. bsause they do no1 poswss the same d e p  of 
manauvrability as small ships of conventional design they are pmperly groupcd with 
MCCs as shps having a resfncied ability 10 manoeuvre. 

442. Jack ups are not usually independently powerrd, but navigate by b e i g  towed. It is 
therefore appropriate to give thcm spccial mideration. as is done below. 

443. in drafting the wide varietyof regulations applicable to shipping it is a p p r e a t e  to 
draw distinctions in order to acamtmodate the panicular characteristics of the vasels in 
question. Thus. in the same way that pollution insmmentscommonly distinguish between 
tankers and other shios. and the Monmux Convention of 1936 distineuishes betwaen 
capital ships and 0th" wmhips. it may be desirable Io distinguish betwgn different types 
of ship for the purpases of regulating navigation. This. in-. is precisely the rationale of 
the special category of "vasels restricted in their abiiity to manoeuvre" in the Collisions 
Remtlations made unda the 1972 Convention on the international Remilations for 
Révmting Collisions at Sea. The appmpriateness of special consideration-for different 
types of ship dors noc howeva. imply that some vessels cease to be ships. 

Secüon m. The Concept of a Ship in international Law 

444. The concep of a s h i ~  in international law is a wide one. and no sinele defmition is 
accepted as authontative.' i h e  following paragraphs di-s me scope of-that concept in 
international m t y  practice, municipal law. docaine. and the actual practiœ of States. 

~- 

' Sec D.P. ~ ' c o n n e ~ ~ .  ~k In~cmrionn~ ~ m u  ofrhe Seo. vol. n (cd IA. Shearcr) (1964). pp. 747- 
750. 



445. Tkre is no single defullfion of the word "ship" accepted in international Ueaty 
practice. Many Ueaties mncluded in the fmt  haif of ibis m ~ r y  simply used the temi 
'%essel"' or "shio'*. without omvidin~ anv defmition of îhe temi: and some insmunents 
usedboth temis:d~wing no'distinctik between them.'ïhc words "ship" and '%essel" 
usually mmspond m a single word in F m c h  navire', and in Spanish. bque'. 

Some of the Icaties concluded d u ~ g  this pniod did anempt definitions of the l m  
"ship" or '%cssel".lThese defuitions tcnded IO k simple. and IO cmphasiw the breadih of 

' See. for uample. the matin listcd in AMex 80. 
' See. for uamplc. the u t a i s  listcd in AMex 80. 
'See. e.g . the Convcnuon (Ramble) and Staruic on Ihe lnvmauonal kgime of Manume P m .  
ûcncva 9 k m k r  1923.58 LNTS 285. Convenuon for Uie U~ficauon of Cemn Rula rclat 
ing IO the Linutauon of lshl i ty  of Ownur of Scagoing Verulr. Bnisuls. 25 August 1924.120 
LNTS 123. PanAmencan Saniiary Caivmuon. Habann. 14 Novembcr 1924.86 LNTS 43. Con- 
venuon for Ur Unifimion of Cemn Ruler RlaUng to Ur Lmmumly of S i a u - 0 4  Vc<.xh. 
Bnÿselr. 10 Apnl 1926.176 LNTS 199. Saniiary Convenuon. Pans. 21 J w r  1926.78 LNTS 
22% Convcnuon on Manume Neuwliw. Habana. 20 Jan- 1928.135 LNTS 187. Convenuon 
on Saiety of iife ai ~ c a  Landon. 31 ~i~ 1929. and A M ~ X  i~c~ulmions mmpicting the PIOM- 
sions of the Convention on Safely of Life al Sen) and AMex II ( kgulmions for RvcnIing Colli- 
sions ai Sca I. 136 LNTS 81: Convention mnccminc the Re- of the Suaim. Monmaux. 20 ~ ~ ~ -~ .. ~~ - ~~ ~ ~ ~" 
July 1936. 173 LNTS 213: &-verbal mmming Ruleo of Submknc Warfarr. Landon. 6 
Novcmbcr 1936. 173 LNTS 35. 

See. for example. the Convention for the Unification of Ccnain Rvln relming Io the LimitaDion 
ofLiabiliiy of 0wm-s ofSeagoing V a w l r  Brus3c1s. 25 Augurl1924.120 LNTS 123 Conven- 
tion on Maritime Ncuwlity. Hainna 20 January 1928.135 LNTS 187: Convention mnaming 
the Regime of the Suaim. Monmux. 2OJuly 1936.173 LNTS 213. 
Wherc uiland navigation vcrscls w m  m n a m d .  the word 'baicau" oftcn mmpondcd to Uie 
word 'vessel": sce. for example. the Convention for the Unification of Cenain Rula mnccming 
Collisim in inland Navigation. Oencva 9 DFamber 19% IHudrni. Intcmtiom1kgirlnrion. 
vol. V. 8151. and the Convention on the Rcgiswtion of lnland Navigation Vessels. Rights in rem 
over such V a x h .  and oUier Cognatc Qwtions, Oeneva 9 W b c r  1930 [Hudson. Interm- 
tionalkgukztion. vol. V. 8221. W r e  wanhip arr si&niiified the word % d "  is some!imx 
m l a t c d  ar 'Mtiment": sce, for example. the h t y  for the LimitaDion of Naval Ammnunl, Lm- 
don. 25 MMh 1936.184 LNTS 115: Convention mnccming the Regime of the Suaim. M m -  
maux.  20 July 1936.173 L M 3  213. 
Thae is m m i s i c n t  praniœ deicnnining the reiationship k w e n  the i c m .  For instanes thc 
Promole de cldwe of the Modiu Vivcndi mnccming the Rcvised Convention for the Naviga- 
tion of the Rhine. Suasbourg. 4 May 1936. stipulaed thnt 'le icrme 'bâtiment' s'applique aux 
navires et bateaux. y compris l n  engins nottans et les hydroglisseurs. ainsi qu'aux radead' 
pIu&on, IntcmntionolkgirInn'on, vol. W. 2901. On thc o k  hami the IL0 Rcvixd Conven- 
tion Fixing the Minimum Age for Ur Admiaion of Childten to Employrnent ai Sca Ocneva 24 
Octota 1936.40 UNTS 205, nipulatcd in d c l e  1 Ular ' Pour l'application de la prcrcnic con- 
vention. le icm 'navid doit eue enrcndu & tous les kaeaux. n a d  ou bâtimenm. quels qu'ils 
soienl de proprieté publique ou privée. effmiianl une navigation maiitim.." 
'Sa. for example, Ur Pan-Amnican SMitary Convention. HatiMa 14 Novemta 1924.86 
LN'S 43: T q  on hicmational Commmial Navigation Law. Montevideo. 19 MMh 1940. 
Hudson. I n r c ~ n a l l g u I n r i o n ,  vol. Vm. 460. Spanish practice is l e s  wMJrcnt Uian 
h& FM imtanœ. the Convention on the Rcprcaion of Smuggling. Buem Airs. 19 JUK 
1935. uus Ur mms " m b ~ o m "  (an 6). " b c d  ( an 6 ). 'bpor" ( an 10 ). d'buquc" 
(an 13 ).in each cay m l a t c d  ar "vsscls" M -1" in the English i u c  Hudson. Inrem- 
riomIlg~kztwn. vol. WI. 100. 
*Example, of ~caty provisions dciining the 'ship" arr XI out in AMCX 80. 



the wncepL'lheConvcntion for the UnificationofCenain Rules relating IO BilsofLadiig 
for the Carnage of Goods by Sea. 1924. for example. siipulaied h i :  

" Ship' means any vesse1 uscd for the caniage of goods by W."' 
446. A m m  derailed, but equally bmad, defition was adopted in thc f i t  Ucaties 

mncludcd under the auspices of the Intemational Labow Organization: 
"For thepurposeof thisconvention, the terni "vessel"includesall ships and boau, 
of any nature whaisoever, engaged in maritime navigation. whether publicly or 
pnvately owned." 

447. IncenainConventionsmncemed with the welfare of seamenthis wassubpequently 
revised to read as follows: 

"For the purpose of this Convention the following expressions have the meanings 
hereby assimed to them. v u  . - 
(a) the tmn '>essel" includes any ship or boat of any n a m  wharw>ever. whetha 
publicly or privately owncd. ordinarily mgagcd in maritime navigation;'' . . 

'ille n m w i n ~  of the mcanine of "vessels" by inclusion of the reference to vessels 
"ordinarily engaged in navigati;nv'is explicable by the purpose of the Conventions. These 
Conventions were conamcd with seamen. rather than with vessels as such: and the effect 
of the modification was to mnfmc ihe ambit of the aaty to pmons who were ordinarily 
an~lovcd as seamm rather than as offshore workm in g e n d .  . . . 

448. In multilaural matics of the hier-war period spcifically conamcd with naviga- 
tion on the olha han& lhnc is noevidmvof any m d  towardsnmwing of the meaning 
of"shmor"vcswl".Forinstance.the 1930ConventionfortheUniTicationofCenainRulcs 
mn&ning CoUisions in inland Navigation stipulated that: 

'TorthenimosesofthisCmvmtion,the terni 'vessels' includes hydrovlanes. rafu. 
fmyboak. 'dndgcn, floating m e s  and elevaton. movable &ions  of boat- 
bridaes and al1 floating amfianas or plant of a simiiar nature."' - - .. 

ïhough h i t e d  in tuexamples by the vessels inoperation atthetimc lhatthc Convention 
was drafteQ t h  defuution illustrates clearly the iendency to defme vessels in a fwictional 

' Bnrrrels. 2.5 August 1924. M. I(d). IZO LN'S 155 
' M Convention Rxing the Minimum Agi for Admission of aiildren IO Employmcnt al Sca, 
O e m  9 ldy 1920. Artick 1.38 UNTS 109. Sce dro M Convention conceming Unemploy- 
ment lndcmnily in ose of Los or Foundering of the Ship. ûmoa 9 ldy 1920.38 UNIS 119: 
M Convention Fuinp Ur Minimum Aze for the Admission of Youne Persom IO Emolovment 
ar Tnnacr. M s ~ .  G c m a  II ~ovanbcr 1921.38 UNTS 203: IÜJ ConConnnQon k n k m n g  
the Compulsory Medical hsmrmon of Qnldren and Young Rnonr Employed al Sea G m v a  
I I  Novanin 1921.38 UNIS 217: M R e d  Gmvenuon Fimg Ur Mtmmum Agc for Ur 
Admission of a i i l d m  IO Employmot al Sca, Ocneva 24 OMba 1936.40 UNTS 205. 

~ ~ 

' M Convention CoMming Seamn's Articles of M o n .  Geneva 24 lm 1926. article 2. 
38 UNIS 295. Sa alsa IL0 Convention ~onrming Ur Rcpaaiation of Sewm. Grneva, 23 lm 
1926.38 UNTS 315. 
' Gmva  9 Dcmnin 1930. an II. H u h .  Inirmor'onalL~iriation. vol. V. 815. CI.. the Con- " 
venuon on Ur Regismon of Inland Naviganon Vcsnelr. Faghu in rem over such V-b. and 
ahcr C o g ~ v  Qucsnao. Geneva 9 Dcmnin 1930. mclc 6 of whch prondcd ihat 

'Eaeh Conlracnng Siau rnay. unda cooditina rcferred IO in Arriclu 3 and 4. q u i r e  M petmit 
Ur following IO bc cnle-ed in iu ~gjsicn: (1) floaiing N MI and elevaion. and dl similar appli. 
anas: (2) Plsasure erah; (3) Veuels. including dredgcrr. of lesr ihan 20 d c  tons." IHudron. 
i m c ~ n a l ~ i r k n i o n ,  vol. V. 8221 



m a m ,  including al l  kind of craft in fact engaged in or capable of navigation. 
449. A similar approach was adopted in the 1938 Police Regulations wnaming 

Navigation'on the Rhine. Those Regulations were adopted in the contextof anicle I of the 
Treaw of Mannheim, which stipulated that 

''La naviganon du Rhin et dc ws embouchures. &puis Bâle jusqu'h la plein mer. 
soi1 en dcscmdanl soit en remonml sera libre aux navins dc toutes les nations 
mur le wnswrt des marchandises et des m n n e s .  h la condition de sc confornier 
aux stipulations contenues dans la présente Convention et aux mesures prescrites 
pour le maintien de la secunte g6n6ale."' 

Anicle I of the 1938 Regulations read as follows: 
" Dans le présent règlement: . 

a) Le terme 'Mtiment' s'applique aux navires el bateaux. y compris les engins 
flottants, les hydmglisscurs. les menues embarcations et les bacs; b) Le terme 
'enmn flonant' d&&e les consuunions flonantes sur lewuelles sont installb dcs - - 
appareils mécaniques tels qu'appareils de dragage. grues. élévateurs, sonnenes (et 
les bacs) il ne s'applique pas aux  radeau^."^ 

450. II may bc nolcd that the dralt Anicles on the Territorial Sea prepami by the Second 
Comminee of the Hamie Codficaiion Conference of 1930 ascrikd a tiahl of innocent 
passage no! only to vcLels ùaversing the mritorial wa without muring i&nd walm but 
also IO veswls proc&dig IO uiland waters or making for the high seas from inland waters.' 
The bmad defktion ofships adoptai in insmimen&ncemcdwith inland navigation arc. 
thercfore. dircctly relevant IO the question of the category of cran enjoying ihe righl of . ~ ~. . 
innocent passage. 

451. Both marine and aerial navigation w m  conceived in functional ternis. The 
hinctional anmuach evident in the me6ine ascribedto the Lmn "vessels" was min-ored in rr  ~~~ 

- ~ ~~ ~~ 

the d e f ~ t i o n  of Ihe temi ';linraft'' in Ihe ian-&kcan Saniwy Convention. aniclc 2 of 
whjchrcadas follows: "Defuurionr"Aircr<dr. -Any vehicle whch tscapableofùansponing 

' Canvention nrmnine NaMcaion of the hem. M m n k i r n .  17 h b c r  1968. anKk 1. Pnrrv. - ~~~ 

conroiidnred~r;orys;ricr. vol. 138. p. 168. kt alpa the ~rcary of ~ a y e n c r .  31 uarth 1831: 
article 1. Pany. Comolidnrcd T r e q  Senu. vol. 81. p. W. 
' Policc Regulauono mnaming Naviganan on the Rhvr. Paris. 25 Augwt 1938. Hudson. Inter- 
~1tonolLr~ir lonon. vol. VIII. 103. The RegulaLions conlinue a< f o l l o ~ :  

"c) Le arme 'radeau' daigne mut a~~cmblage de pitocs de bois dcr@ RC tue wnspné par 
nottap, qu'il soit ou oon mmoqd;  
d) Le am 'Ctablhcment flouant" bigne mua installation floftanlt aum que Icr biZlllmnU 
et Icr radeaux aUe que bains, docks appnmuiu. hangars p w  M~aux:  

e) Le lumc 'tüomeni muni de moyens mCcaniquu de pmpulsmon' ~'cisnd a u  Mnmmts uah- 
MI p w  Icw ppulsion un moaw auril8auc. mëm Ionque a W u r  crl placé sw wr in- 

stallauon floaanv m x c  (chaloup & propulsion ou & m o n ) .  que la chaloup & propul- 
sion ou de &cm ais ou min 6 ~ ~ X & I I M I  & x w i œ  pcmiannr; cc tame ne s'ersnd pas 
aux bgtimenu m~r(li;ts...- 

Article 3: 24 AIILSupp. 239 (1930). 7hc dconitions of the riet of innocuit pauage in the 1958 
Cnnvcntion on the Tenitorial Sea and Contiguous Zon (article 14(2)). aM Itr 1982 UN Convex- 
ticm on the LBVl of the Sea (article 18(1)). arr mvched in similar taM. 



penons or thiigs through the air. including aemplanes. seaplanes, glidm, helicopters. au 
ships. baüwns andcaptive baüwns."' 

452. Aftcr 1945 mry-making in mancn &Mg shpping became an innrasingly 
specialised mamr. panicularly afvr the entiy into force in 1958 of the Uaty establishing 
the InterCovmunatal Mar ime Consultative Organization. subscquenily re-named the 
inmiutional Maritime Organization. Alihough some Ucalics mt inued  the practice of 
using thetenn "ship"or'\essel" withourdcfuiing il'. inothenthe inmasingspecializarion 
in may-making is rcflsted in the refmment of the dcfmiuon of meaning of the umis 

"ship" and "vessel". aithough withoul any rcdunion in the brcadth of thai meaning. 

453. Theuicrrasuigrcfuiementoftheconccprofashiporvessel isevideniintheconrext 
of trcaties on marine pollution. The 1954 Intemaiional Convmtion for the Rveniion of 
Pollution of the Sea by Oil '&d no1 define the word "ship". which il urcd to denominaie the 
mfi to which obligations under the Convention applied A dcfuiiiion was. however. 
adootcd in the 1962 A m a d m a r s  IO the 1954 Convention. Article I (1) of those A m a d -  . . 
m G ü  included the stipulation that: 

"Amcle 1 
Forthepurposesofthepresent Convation,the followingexpressionsshaü (unlcss 
the,contextotherwiserequires) have the meanings hcreby respectively assignai Io 
t h m .  that is IO Say 

"Ship"means any sea-going vcsxlofany type whaisoever. includiigfloaiingerafl. 
whethcr self-propclled or towed by another veswl, makuig a sea voyage; and " 
tanker" meais a;hip in which the b a i e r  pan of the cargo &ce is constnictcd or 
adapledforthecarriageofliquidfargoesin bulkand whichisnotfortheihcking. 
cm$ng a cargo othcr than od in UÏat pan of irs cargo space."' 

' Habana 14 Novernkr 1924.86 LNlS 43. Cf.. Ur Sanitary Convention for Amal Naviganon. 
Thc Hague. 12 Apd 1933. 161 LNiT 65. anicle l(1 )of wlch riales: 7hc word oircrofi in- 

cludcs any machine which can &rive support in Ur amosphcrc h m  ihe remions of t& àir and 
~ ~ 

is inendeh for =rial navigation" 
'Se ,  for example. Ur Convention on Ur Intcrûovcmnial Maritime Consultative OTganiza- 
tion. Gcnev.% 6 Maxh 1948,289 UNTS 48, Convention on Ur Territorial Sca and Contiguous 
Zone. Geneva 29 Aoril1958.516 UNTS 2M: Convention on Ur Hieh Sear. Gencva 29 Amil ~. ~ 

1958; 450 U& 82; Convcntion on Ur ~&Ït ikntal  Shclf. &neva, 29 AMI 1958.469 UNfS 
31 1; Convcntion on Ur FaEilitation of International Maritime Traffic. London 9 April1%5,591 
UNIS 26% IIIC Intemational Convention for Ur Safety of Life al Sca London. I Novmber 1974. 
1184 UNIS 2; Convention on Limitation of Liabiliiy for Maritime Claim. London. 19 Novcm- 
ber 1976. 16 Inier~rionnlLtgdMmcMLr 606 ( 1977 ): United Nations Convmtion on Ur Car- * of Goods bv Sca H a m h .  31 March 1978. 17 I n i e r ~ r i o ~ l ~ ~ a l  Mmcnnl< 608 i 1978 i: 
th;Intemational-Gmvention on-~iandardo of Trainine of ~crtificationand watchkemini foi 
Seafmn, London. 7 Jvly 1978. UKTS 50 ( 1984 ); G l g i u m - ~ e n m w k - ~ m d - k d e h  Lptiblic 
of - y G r o c o c - k l a n b l t a l y - N e U r r l a n d s - N o n  Kingdom, 
Mmrandum of Undenamàing on Pon Siau Conml in lmplemnting A-ntr on Maritime 
Safcty and Rotcction of Ur Marim EnWonmenL Paris 26 J a n w  1982.21 h r e r ~ ~ o n n l L t g a l  
Ma~eMls ( 1982 ) . 
'London 12 May 1954,327 UNIS 3. 
' 1962 Amendmnw IO the Intematid Conwntion for Ur hevention of Pollution of Ur Sca bv ~, 
011.19%. 600 UNTS 332. Thc oamc dcf iniuon wm adopicd in ihe 1969 Ammdmcne IO Ur 
19% Convention: UKTS 2 1 ( 1978 J . Sec dm ihe Convention a ihc Rcvenuon of Marine Pol- 
luuon by Dumpmgof W m r a  and other Mancr. London. 29 Dccanbn 1972. article 111.1ü46 
UNIS 120. 



454. Thisdefinitioniiluswtesthrcepints. Fin& thedefinition ~faship~eveninaueaty 
with sospecific apurposeas theprcvcntionofoil pollution, is remarkably bmad. Itratsthe 
defnition on the factof the vesse1 makine a sea vovaze. fatha than on am characteristics 
of consmiction or purpox whch migl;t m k  Ge categoiy of shiis to which ihc 
Convention rclalcs. Semnd, ii explicidy includes within the &finition non-self-propelled 
crafi makmg a sea voyage under ww by anothcr vcssel. This is of parucular relevana w 
jack-up barges. whch arc commonly msponed in lhis manner. And ihird. the ancillary 
definition of thc word "&r" &m&.swtes the manna in which d f i c  characteristics -- 

of mnsmiction or purpose (or, as h m .  both) am Iakm into acwunt in ordcr Io m w  the 
defnition of a vcssel in circumstanas where that is wnsidered necessaW. That m w i n g  
does not apply at the level of the conception of a ship or vessel: it applus by the creatioi 
of a subcategory of the category of ship.' 

455. Thedefuiitioninthe 1954Oil PollutionConvent~onmightbethoughttoleaveopcn 
theauesiion wheiherthe im "shm" should be mdsubiectto an impliedcondition limiting 
t h e t m  tovessels withana+œsimiiartoshipsoirraditional &sign.soastoexclu& 
for examrile. riladom. That auestion was clearly answcred in subwuent mt ies .  . . 

456. Oneofthe fmtclearaniculationsofthc breadthofiheconcepiofaship wasincluded 
inthc 1972OsloConveniionforthe RcventionofMarine Pollution by DumpingfromShips 
and Aircraft, article 19 of which stated that: "For the purpose of this Conveniion: 

. . . 
2) "Ships and aircraft" means sea-gohg vessels and air-borne crafi of any type 
whatsoever. This expression indudes air-cushion nafL floating crafi whethcrself- 
propelled or not, and fued or floating platSom.'* 

457. Ancmpts w revme the tendcncy iowards cxplicil use of such brDad definitions of 
thetenn"sh~" w m  unsuccessful.~csucœssortothc 1954Oil PollutionConvention.thc 
1973 " ~ ~ ~ ~ " C o n v c n t i o n .  wniained the followhg stipulation: "Aniclc 2 Definitions 
For the purposes of the prcwni Convention. d e s s  exprcsly provided othawise: 

(4) "Ship" means a vessel of any type whatsoever opaating in the marine 
mvironmmt and includcs hvdmfoii bats. air-cushion vehicles. submnsibles. ~~~~~~ ~ ~ 

floating crafi and fued or fliating plado&.''' 
Onat least fivcocuisionsintheConfmnœ whichadoptedthe 1973 MARïQLConvcntion 
proposais w delete hum the defnition of ships the refaence Io fd and floating p l a t S m  

' But soc Ur defuatimn in Ur htcmational Convention on Civil Liability for Oil Pollution Dam- 
agc. B-Ir. 29 Nomnba 1969.973 Ulim 3. aniclc 1 of which pmvided Iha1"'Ship' maii~ 
any wa-going v-l and my wabomc naft of my ryp whauocvcr. acnially carrying oil in bulk 
as ogo"; and cf.. Ur C o n m  Rgarding an hmim Supplemcnt to T d u  Liability for Oil Pol- 
lution. 14lanuaiy 1971. IOInrcm~ionollgolMorcriah 137 (1971) 
Similarly. anicle 2 of Ur IMO haft Rotocol IO Ur lntcmafional Canvcntion on Civil Liability 
for Oil Pollution Damage 1969. Lodmb 1984.23 InIcmMmMo~ikgaiM<UCriah 177 (1984) p 
ndcd ihai anic~e I of thc 1969 m t y  Convention k wrnded IO pmvide thnt "'Ship' mcam 
my s a - m g  v e ~ ~ e l  and sca-bomc cr& of any ryp whauocvcr mnmuncd or adaptcd for thc 
camiag of oil in kùL: as cargo. pmvidcd thal a ship capable of earrying oil and oUrr sagoss %hall 
be rcgdcd 8s a ship d y  whco it u aEtually canying oil in kùL: and d u ~ g  [thcl [anyl voyage 
hUowuig auch cm'riage [unlwr it is pmved h t  it has m midusr of such Bmagc of oil in buk 
aboard] [if il har rcsidva of such Bmagc of oil in kùL: still on board]." 
l<klo. 15 kbniay 1972.11 I n f c ~ ~ l g ~ M o f c r i a h 2 6 2  (1972). 
' u i o d o n a l  Convmùon for Ur RMntion of PoUution fmm Ships London. 2 Novcmbsr 1973. 
12 hIer~r ion<r l i tgo iM~~r in l r  1319 (1973). 



wcrc defearcd It is dificult to sec how it wuld k made plainer that ail kinds of vesscl. 
includingdrill ships and drill platform. arc included withinthis defdtion. which is widcly 
cchoed in oihu pollution mues . '  Platfonns arc ships for the pirrposcs of thex ùcaties. 

458. ï h i s  bmad defdtion of shm is not a wuliariw of treaties concmed with the 
pwention of  pollution. A similarl; bmad dekition adopted in oihu contcxü. For 
uamole. the Convcntion on the lntcmational Maritime Saiellite Organization provides . . - 
that: 

'Tor the purposes of thh Convcntion: 

. . . 
(0 'Ship' means a vesse1 of any type operating in the marine environment. It 
includesimmolia hydrofoil boa&. aircushionvehiclcs.submcnibles. floatingrraft 
and platfom not pennanentiy moored.** 

Similarly. the Convention for the Suppression of Unlawhil Acts again~t the Safety of 
Maritime Navigation States that: 

'Tor the purposesol thisConvention. 'ship' m m  a vcsxl of any type whatsoever 
no! pcrmanently aitachcd to the sea-bcd, including dynamically supportcd oah, 
submersibles. or any o h  floating craft." 
And the international Convcntion on Saivage slaies that: "Veüel mcans anY ship 
or crafL or any smicturc capable of navigation'* 

459. One miy of intmst because il admcsvs in gencral iams the issue of what counts 
as a s h i ~  is ihe 1986 UN Convention on the Conditions for Reaistration of Ships? The 
~onv&on was concludcd under the auspices of UNCïAD and&cordingly rrfl&ts that 

' Se. for instance. thc Convcntion for thc Rcventini of Marine Pallunon by Dinnping fmm 
Ship and Aircrah. Cklo. 15 kbniary 1972 1 I Inirmalio~llrgol MorerioLr 262 (1972). article 
19: thc Convcntion on the Rotcction of Ihc Marine Envim~uni of the Baltic .%a Helsinki. 22 

.Mar~h 1974.13 I l l f ~ r M l b ~ l ~ ~ a ) ~ ~ l ~ ~ / S  546 (1974). article 2: thc RUtOCOl for thc RXVCIl -  

tion of Pollution of Ur ~ediicrranean Sca by Dumping imm Shipr and AiraafS Barxlom 16 
Febmatv 1976.15 Inrrrnorio~llrnal Moieriok 2W (1976). article 3: Ur Remnial Convention 
for thc &mat ion of thc Red  land Gulf of Aden EnWommnL Jeddah. i4 Fcbniary 1982 1. 
RmI-Buùka and S. W o .  Selemcd Multiloreml Tmlies in ihc Fiehiofthe Emimnmem. vol. 
2 (1991). 144. 
ïïx Convtnrim on thc Revemion of Mamr Pollution by kmping 01 Wawcr and Oihcr Mann. 
London. Mumm Csry. M m w  and Wdungtni. 29 Demnbn 1972. 1044 UNTS 120. amclc 111 
OXa), may appm Gnin wuntcr Io this mn6 in diftingvishing k m n  "vmls" and "pLufomis" 
in thc rcfmnce Io "vcîrels. airaafL platfom or othcr man made smciu~u': However. article III 
R) ofihat Convention stiwlata ihat " 'vawb and aircralt' mcans watcrbome or airbom nafi of 
&v l m  whawcva. Tl& exornion inclvdcr air cushiod crPn and ilauin. d whethcr xlf- 
p&&icd or noi" W l c  ~ic; mighi bc pladom& ihich arc MI veirclo. ruchar fi&d man-made 
platfom hild a low-tidi elevationr. thc defininni in aniclc 111 (2). which ir similar to iM in 

Ur 1973 MARPOL ip bmad cnough io cmbrarr drill shps and dnll plaüom ofthc Lÿnd in issue 
in îhis cau. 
'London. 3 ScpIembcr 1976.1143 UKlS 105. artide 1. 
'Rome. 10 March 1988.27 lnlemolwnaiLegalMoreriolr 672 (1988). article 1. 

'London. 28 A d  1989.14 UniIedNoliom Luw of Ilu Seo Builcrin l k m b c r  1989). o. 7'7. h- . ~ ~ . .  . . 
cle 1. Cf.. Ur IMO Dr& Convention an ~iabiüiv &d Carnnm&tion in C o n d o n  wiîh Ur Car- , - ~ ~  -.--- ~ ~ - .~ -- 

nage of Noaiour and ~ & o u ~  ~ubstaKesby~ea London. 1984.23 Lnmtional kgal Mami- 
al5 150 (1984). article I of whch pmndco ihar -'ship' meam any ga-going vesse1 and any rca- 
borne cm? of any rypc whauocva amying one or morc hazardolu u i b s ~ t a ~ ~  ar cargo." 



ornanization's nanicularconcem with the international s h i ~ ~ i n a  made rather than with the u ~ 
.. - 

rcgulationof shps as such. a mancr which fdls within the cornpetenceof the lnremational 
Maritime Organizauon. Nonetheless. the Convcntion adopü a funciionai appmach Io thc 
concept 01 a ship. no1 Iimiiing Ihc concept of a ship by reference Io any panicular design 
characunstics. Aniclc 2 of the Convention sripulates thar: 

"'Ship' means any self-pmpelled xn-going vcswl used in thc international 
seaborne wdc for the manspon of goods, pasxngcn. or both with the cxccprion of 
vessels of less than 500 Sss registed tons." 

460. Perhaps the ueaty definition most relevant Io the present case is hat given in the 
Reeulations attached Io the 1972 Convention on the Intemational Remilations for Revent- - 
ingCollisionsa1 Sea.'Those Regulations arespecifically intended to&tablish~lesforthe 
avoidance of collisions bv al1 navieatinevessels: in other words. theirintended ambit is CO- 

extensive with the categ&y of na;igatrng vessels. Rule 3 siaies Ihat: 
"For the purposes of these Rules. except when the contexr othenvise requires (a) 
Thc word "vessel" includes every description of wata mft, including non- 
displacement m f t  and seaplancs. used or capable of beimg used as a means of 
Wnsponation on wakr. (b) The terni 'powcr-driven vcssel" means any vesse1 
propelled by machinery. 

(0 nie t m  "vesse1 not under command means a vessel which through some 
exceutional circumstance is unable tomanoeuvre as reguirod by these Rules and is 
theifore unable 10 keep out of the way of another ve&l. 
(g) The mn4"vessel resmcted in h a  ability to manoeuvre" means a vessel which 
h m  the naNn of her wmk is resmcted in her ability Io manoeuvre as required by 
these Rules and is iherefore unable to keep oui of the way of another vessel. 
The following vessels shail be regarded as vessels restnned in their ability 10 
manoeuvre: 
(i)aveîulcngagedinlaying. smicuig~pickingupanavigationmarksubmarine 
cablc M pipeline; 
(ü) a vessel mgaged in drcdging. survcying or widerwatcr operations; 
(üi) a vasel mgaged in replcnishment or tramferring pmons. provisions M cargo 
whilc undmay; 

(vi) a vcssel mgagcd in a towing operation such as sevmly rcsmm the towing 
vessel and her tow in iheir ability 10 deviate h m  iheir course. 

While no explicitreferenœ is made to MODUS. they plainly come within thedefmition, 
and are treated in practice as doing so. - 

461. ïi%s bmad defhtion of the l e m  "ship" and >vessel" is amtinuing in nirrcrit 
practice. One of the most -ni Ieaties on maritimc manen. the Inkmational Convention 
& Oil Pollution F'reparedness, Ruponw and Coopwtionl. uses the following defuiition: 

"Article 2 
FM the purposes of Ihis ~onv&tion: 

' London, 20 October 1972. I B O  UNTS 16.1143 UKlS 346. 
'London 30 Novcmber 1990.30 bfenuuionolk8alMaferiob 733 (1991). 



(3) "Ship" means a vessel of any type whauoever operating in the marine 
avironmat and includes hydrofoil bats, aircushion vehicles. submersibles, and 
floating craft of any type." 

462. Asisthecascinrelationmp~c-1945mties, thereisnoevidmceofany syaematic 
distinction king dram ktwem the terms "ship" and ?essel". A Rcpon of the Drafting 
Cornmitte of the niird UN Confcrena on the Law of the Sea. having noted the use of both 
mms in the draft text of the UN Convention on the Law of the Sea. statcd: 

7 ï i s  problem affects only the English and Russian venions since only one word 
is used in other languages, cg.. buque in Spanish and mvire in 

Fmch. The words "ship" and "vessel" are not interpreted as meaning different 
things in the text. 
. . . 
In the Arabic. Chinese. French and Suanish texts. one word is used consistentlv 
throughout the text. The Drahing ~ o i m i n c e  suggsted that the chairmen of thé 
W i s h  and Russian lanmae m u ~ s  might wnsult with each other in an ammut - -  . - 
to ksolve the issue withlli their groups."' 

The issue was not, howevn. resolved Although towards the end of the wnfcrence a 
suggestion was made that the term "vessel" was broader than the term "ship"? no 
hmonizationoftheterms wasachievedandboth"shipPpandd'v~1"appearin thehglish 
tut, in the same provisions which had led the Drafting Cornmime to rcpm that the mms 
did not mean different things. "Ship" and ''vessel" remain interchangeable tams in 
international law. 

463. Multilateral treaty practice h u g h o u t  this mniry leads to the wnclusion thaf the 
lead concation of a s h i ~  or vessel has consistentlv bem a broad and hinaional one. tied 
tc-hc fact of the mft inquestion navigating on the sea or with the capacity to do sol 

464. BilateralmtvoracticedocsnotdivemFmmthisoatrcm. Most bilateral m u e s  use 
the mms"ship" or";c&l" withoul defuimg-hcrn.'~ &. and notable exception is anicle 
I of the A m m e n i  benveen the Govanment of the Km& of Denmark and the 
~ o v m i m e n ~  of the German Democratic Republic wnarn& Saivage Operations in the 
Intemal Watm and Taritorid Seas of the Kingdom of Llenmark and the German - 
Democratic Republic. which states: 

"For the purposes of this A m m a t :  1. 'Shiu' means a vessel of anv M>e which 
is used aÏsei. including hy&foil bats. air &hion vchicles. su&&. fioating 
vessels and fued or iloaiing p l a d o m . ~  

' UN Doc. AICONF.6UL40.22 Auguri 1979: UNCU)S III. O.R.. vol. XII. p. 95 ai p. 97. 
' See UNCLOS m. O.R. vol. XVL p. 13. para 56 (Mr Yankov). 
' See. for elample. Agrrmvnt bcrwœn Ur ûovemmuii of Ur Kmgdorn of Dcnmarl; and Ur 
Govrnimni of Ur UNon of Sovlcl Sonaltu Republin cnimnvig Slopptng. 17 Onober 1973. 
976 UNTS 293: A-ni on Manome Trampon bcrwtcn Ur Govemmcni of Ur Kinndorn of 
Ur Ncthlrlands and Ur Govanmuilof the ~e&le's Rc~ublic of China. 14 Auwt 1976.1021 
UNTS 249: A-nt on Maritime Tranmon &tweui.Ur Govanment of Ur-kwblic of Fui- 
land and Ur &venunent of Ur Roole's &aublic of China 27 Inn- 1977 12i5 IN& 6s; r ~ - ~ ~ ~  -~ , ~~ ..... .. 
UMM ~wi&Arncrica.   anam ma'& Canal Trrary. 7 Scprcrnber 1977.1280 UNTS 3: 
Apcmeni an Trade and Shipping bcrwe+n Ur CrsboJlovak Sonalirt Rcpblic and Ur Rcpubiie 
of Cuba, 5 Novmta 1977.1135 üNïS 169; Agrramm on Maritime Trawpn bct<vea, thc 
Govemmcnt of Spain and Ur Govmiment of Ur Republic of Egualorial Guinca 5 Deonnba 



465. One qualification needs to be made to this wnclusion. As has ban sen.  severai of 
the defmitions are framed in i- wide mou& to enmmpass drill p l a t f m  engagcd in 
seabed exploitation and engagcd in opnations thm. as well as plaÏfons navigating the 
seas. The 1973 MARFOL derinition (" "Ship" means a vesse1 of any type wharsoeva 
operathg in the marine mvironmmi and includa hydrofoil bats. air-cushion vchicles. 
submersibles. floating crafi and rixed or floaung platfons'? is a good example. 
466. 'Ibis reflsts the facr that il is inamoriale in the wnlext Of the reaulation of the ~ ~~~~~ ~~ ~ ~~ ~~ 

activitics of vessels to ny to f a  a disti&& b e w m  "vvesscls navigaùng and "vessels 
meaeed in the exoloitation of seakd mouras": a vesse1 might fail into b t h  categorics. 
7% ï972 ~ollisi& ~e~ulauons .  for insianm. includc dredge& (10 which vessels &ver- 
ing deep sea bcd minaals are assimilable) within the catcgory of vessels. nieir inclusion 
is appropriale kcauw such cru3 are navigaring while they arewllecting wabed resowces. 
However. cenain vessels cease navigating in ordcr to recoveror otherwise engage in the 
uoloiiation of seabed resources. MODUS arc vessels of such a km& W e  thev are fued ~~ - - ~ ~ ~  

t o k e  seabed they arc not navigating and do mt behave U c  ships. 
467. n i e  amromiatedistinction in the wntcxtof the remdation of navigation, thcrefore. 

i s t h a i d r a m i b e t w m ~ ~ ~ ~ s  whicha rc . and~0~us  wh.icharcnot.navi'garingaithehe 
in question. This distinction is drawn cxplicitly m several insüummts. The 1976 IL0 
~oivcntion on Mmimurn Stsndards in M&h&t ships' stipulates that: 

"Anicle 1 
1.ExceptasothemiseprovidcdinthisArticle,WConvention~lies~ev~~- 
going ship. whethcrpublicly or privaely omed, which kengagcd in the Ianspon 
of cargo or passenps for the purpose of wde or is mployed for any oüur 
wmmmiai pirrpost. 
. . . 
4. niis Convention does not apply to - 
(a) ships primarily pmpellcd by saii, whetha or mi they arc fincd with auriliary 
mgines: 
@) ships engaged in ftshing or in whaling or in similar pmuits; 
(c) small vesscls and vesscls such as oil rigs and drillmg platfonns when not 
engaged in navigation, the decision as to which vesscls arc m v m d  by this 
subpamgraphto beîaùen by thecompctnit~uthority inc~chwuntry inmultation 
with the mm1 represmtative organuations of sùipownem ruid dams." 

H m .  oil rigs and drillmg platfonns may be eqludcd from the s q w  of the Convention 
by the flag Stae. but only when they arc no1 engagcd in navigation 

468. n i e  same distinction is h m  in othermties. The 1976 I N M A R S A T C ~ ~ V ~ I ~ ~ ~  
excludes fmm the defmition of a ship platfonns which arc 'pmNmenUy moond*. The 
1989 lnvrnational Convention on Sdvape'also excludcs thm. in m m  preciw u n s .  - 
Article 3 of that Convention states h t :  

'This Conventicmshall notapply to fixedafloatingpl~omor~mobilcoffshon 
drüiing uni6 when such pia&ms or units &ion locatim engaged in the 
uploratiai. exploitation or production of seabcd minerai ~OUTCQ."  

'Convention ai Ur Inicmaud Maiitunc SatcUiu Organuatim Lmidos 3 Sepmnba 1976. 
1143 UNTS Iü5,am'cle 1. 

' Landon. 28 A@ 1989.14 UnitcdNm'ons Luw ofrhc Sca Builcrin (Dmmbsr 1989). p. 77. 



Such pladoms and uniu are within the defuution of vessels hi article lm) of the 1989 
Convention when ihcy are not so laatcd and cngaged. Anicle lm) provides that "vssels 
means any ship or dt, or any srncnirc capable of navigation." 

469. 'This is underlined by the fan IIMI during the negotiation of the 1989 Salvage 
Convention. as the Conferma m r d s  note: 

"The Commineedecided to amcnd subpamgraph (b) by inserthg the word "any" 
before the word "smicture': in order to make it clear that the phrase "capable of 
navigation" should be undmtood as a qualification only withrcgard IO ihe umi 
"smcnue", and noi with regard io the km "shiv." ' The quation whether a 
smcture is a vesse1 is made to m on the funnional criterion of the fan iu 
capabilily of engaging in navigation, and not on any other charactetistics of iu 
shape or design.' 

470. One of the fullat intemational discussions of the distinction koueen p l a d m  
which are and pladoms which are no! ships occurred during the negotiation of the 1988 
Convention for ihc Suppression of Unlawful Acüagainst the Safety ofNavigation.'Thcrc 
the line was drawn bewan  "a vssel of any type whatsaver no1 pmnanenlly anachcd Io 
the sca-bcd" which as a ship. is covered by ihc 1988 Convention iüelP. and "an anificial 
island. installation or s& oemianmÏlv anached IO the sca-bal for the ~umosc of . . 
uploration or exploitation of rc&unxsor f&othercmnomic purposes". whch is a'ïiied 
~IaEorm" m v m d  bv the 1988 h m o l  for ihc S m s s i o n  of Unlawful ACIS agaulst the - 
~afcly  of F ied  ~ladonns Locaied on the ~ontin//ial Shelf.' 

471. The disrinction in the 1988 Convention and htocol.  which m u  pladonns 
opmting on location but not pcrrrmnenrly anachcd to the sea-kd as ships. pahaps goes 
hinher than the c u m t  gmed uractice. The ~ ~ n a a l l ~  acccvted distinction regards such 
plarfoms as ships whm&ey &navigating. u&dly fikn O& dnuing site to or to 
or from a shipyard. but no1 whm they are m t i n g  on location. whether or not they are 
'permanentl$'anachedio ihcsca-b& .~his&ned~acce~ieddin~iction iscpitomiséd by 
the lems of a noie Io IMO Resolution A.671( 16). That noie ma& as follows: 

"Forthe purpovofthisnsolution mobileoffshorcdnlling uniu(M0DUs) uscdfor 
exploratory dnlling opcrationsoffshorc are considercd to bc vasels whm they are 
mgaged in nansii and not rngaged in a drillhg operation. but are considercd io be 
installations or suucnircs when cngaged in a drillmg opration." 

' Nok on article 1. IMO Da. LEGKONF.7ICw/RD/Z, 19 April 1989. 
> C f .  the Lnkmaaonal Convcnoon on OiI Polluoon Rparcd-. London. 30 November 1990.30 
InurmionnllcgolMafcnaù 733 (1991). mclc 2. wluch disonguirhes berwccn offshore insial- 
lanons and v-1.5 ui gcxral only ka Ur e r a i  ihat the insiallauons are mgaged in explorauon 
and exploiiaoon aCLivitic% 
'ROM. IO W 1 9 8 8 . 2 7  I I V C ~ M ' O ~ < ~ ~ L ~ O I M O I C ~  672 (1988). 
'Article 1. 

'27 I n u r ~ n ' o ~ i t g a i ~ o ~  685 (1988). article 1. 
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B. CONCLUSIONS FROM TREAN PRACTICE 

472. International ueatvmactiaomvides no warrant for the amlication of any criterion 
o h  than a capability of navigation at sea, orperhaps an a c ~ a l  &gagemat in navigation 
at sea. in detcnnininc! whether M no1 a p iva  craft wunls as a ship M vcssel. - - 

473. It may be said thai in the abwna of an authontative and gcneral dcfuiition of the 
umis "ship" and"Vesscl" a purposive intcrprctation mus! be adopled, adminhg thal the 
dcfuiitionmavvarv h m  oncwntutto another.' Such an a m a c h  would be sumartcd in 
the context o i m k e s  by the provisions of the Vienna convention on the Law oi~reaties 
wncming ireah, intemtation.'Howeverwhm,as in themesent case. thequestionis one 
of righlso?navigation,'ihe wnclusion must be the same: thé question whetheragivencrafi 
Qes or does not d i f y  as a ship so as to mjoy righls of navigation mun depnd on ils . . 
capabiiity of navigation at sca, o i  perhaps ilsac~aïen~agcmenf in navigation al sca. 

474. Drill ships and misubmersibles plainly salis@ this criteaion. They are capable of 
navigating at s e q  and indeed are designcd specifically to navigate al se& and they do in fact 
navigate al sea. 

475. Jack-u~saremoremoblematic.Thevare&simcdtobemwcdatsea,eithcrb~heavy 
ri barges or by tugs. whm towcd by a bLvy lin barge they wnstinite the cargoof that 
bans. As such thev oanakc of the rieht of passage of the barn? ïhk was made explicit in . - 
earli formulatio'ons of the "ghi of'uuiamt passage. whiCh stipulaml thai shih, thcir 
passcngm and cargoenjoycd that righ~'AIth0ugh this is notcxprcssly staml in the 1958 
Terriional Sca Convention~the 1982 LIN Convention a the Law of the Sea. il is absurd - - ~ ~  -~~~~~~ ~ ~ ~~~~ -~ 

rosuggest thatashipenjoys thcrightofpassage but ilscargodoes nor Thmis nocvidena 
in national lepislation or trcatv-makineutxticcof riehls of oassaee beine deandent uwn - W .  - . - - .  
ships karing cargo of any spsific six. 

476. The wsition is different in relation to iack-u~s which are under wet tow or which 
are beiig towcd on a barge. Thcn is no evidnice e&blishing the existence of a gn ied  
resuiremmt tharashio.f~ihe~unassofintemational law.kcaoableofnavinationunda 
ilshwn power. m e  i986  inv invention on the ~onditi&s fo ;~e~ismtio~Ïof  Ships is 
unusual in defuina ships as "self-pro~eiied" vessels. and 0th- insmunmls. such as the 
1972 Collision Re&ations, cleariy &tain no such q u i m m t .  lhac is, thercfore. no 
justification forexcludingjack-ups h m  thecategoryof ships on thc basis that thcy c m 0 1  
navigateundertheirompower. Indœd.the 1972CoKlsionsRegulationsexplicitly UcatNg 
and tow as two vessels:' the fact lbat the mw may be unable Io move under ils own powa 
is irrelevant 

- 

' S e  D.P. O'ComU. The Intcmni io~l  &w of fhc Seo. vol. II (cd I.A. Shcaicr) (1984). p. 749. 
'23 May 1969. Il55 UNTS 331. Amcles 31-33. 
'Cf.. Rule 24 of the 1972 Collisions Regulations. 1050 UNTS 16.1143 UNTS 346. which uem a 
wg and k r  iow as a (ringle) pown driven vcsscl whcn they arc "rigidly mnrrncd in acornposiv 

'W. for insiance, M. Schiiçking's Memomdm io Ur SuWommittce of the Lcaguc of Narinu 
Cornmime of E x p  for Ur Rogmsivc Codification of lntcmational Law. Leaguc of Narinu 
Doc. C196.M.70. 1927. V. A~ril20.1927. o. 71: AS. de Busiamanic v SWM iWN P. Goule). 

' See. for elample. Rule 24 of the Collisim RegulaIinq which wu oui the rcquirrmnü for 
both the lowing vcrwl and k r  tow. 



477. It may k thought that thcre is. or ought 10 k. a distinction k w a n  vessels capable 
of navigation under thcir own power and those no1 so capable, with the cffect that jack-up 
barges am no1 Io k regardcd as vesscls. However. the defulltions of the tcrms "ship" and 
'%essel" in international maties do no1 comoel the conclusion and. as is show klow. 
municipal practicedoes no1 supportany suchquiremmt international practice hasnotso 
fur excludcd jack-up barges fmm the category of ships. 

478. Evm if international law were to require a capabiiity of navigation under irs own 
wwer in order that a crafi aualifv as a shiv, it would nof of course, nuxssariiy follow rhat 
non-powedmfihaveno~gh~~f~assa~e .  ~ighrsof passagemightapply eqkally toshis 
and non-powed vessels. Altanativcly. non-powed vessels might have an independent 
right of passage, established by the consistent and repeated practice of States in ailowing 
Ihem tonavigateunhamperedhugh thetmitonal seainthesamemannnasconventional 
ships.Or.thirdly.a~wedjack-upmight k heldtopahakeofthenghtofpassageofthemg, 
on the basis that it is cargo,or that it and the ~g are a single navigating unit forthis purpose 
or, again. on the basis that State practice clearly establishes that towed jack-ups are Ucated 
as having aright of passage. Whatever legai charactaization might be adopted, thefact that 
towed jack-ups are mated in a manncr consistent with Iheir possessing a right of passage 
is undeniable. 



C'l'HE DEFINITION OF SHIPS IN NATIONAL LAW AND DOCIRNE 

479. 'Ihe concept ofa  ship or vesse1 in mry-making caa in ly  extends to drill ships and 
semisubmersible p l a t f o m  and arguably to jack-ups. The defuiition of ship adopted in 
municipal law is smilarly broad - 

480. Mostnational legislation wnceming the larilorial seaexpliciliy affums the right of 
navinalion or  of innocent Dassaee. in some cases. this rieht is p h e d  in m e r a l  lemis. in 
othek it is applied to "dl ships"or "dl ships othir thanwanhip~".~ 

- 

481. Unless thcy arc anchorcd or m a n e n l i v  fued to the sea-bed in anas of national 
junsdiction? or A e s s  they arc engag& in thiacmal exploration or exploitation of the 
resources of the sea-bed of the coastal sue.' there is no vndency to exclude drill ships. 
semisubmersibles or jack-up drill barges from the defulllion orshiPr in the applicable 
national legislanon. On the contraiy. thow p i s e s  of naiional legislalion which defuit the 
words "shiÜ" or  '%essel" tend to G n l o v  th; bmadest t c m s  which wuld no1 wnccivablv ~ ~ ~~ r-., 

be intcrpreted to exclude such vessels. This applies both to legislation conmning thé 
turitonal sea eencrallv. and s a c i a i i d  leeislation dealine with issues such as vollution. - 
fheries.  c u s k  re&ation.;tc. 

- 
482. S m e  national jurisdictions establish suecial rrsuictivc reeimes for the PassaRe of 

warships, nuclear ships and ships uirrying'ulw-hazardous sibstanas. MODUS arc 
gennally no1 subject 10 such spccial marnent whiie in mit.' ln a few cases, the coasial 

' As in intcmational usage. the irmu 'ship' and 'vrrwl' arc o k n  uwd interchmgeably. Hg.. thc 
r e p a  of thc Chaimian of thc M g  Cniunincc of the ïüird Unied Nations Conferencc on thc 
Law of the Sea AKONF.6Y40 UNCLOS Ill. Official Records. vol XII, p. 95. nt 97. 
'Coastal rlata h u c n t l v  adoot r M a l i m i  Icdrlafion for dnllinc datfm fixed to thc seabcd ~~~~ ~ ~. , , . = - ~ ~  ~-~ ". -~~~~~~~ ~ 

However. svch legiolation is mi mlcvani in thc mnvrt of ihis mmorial. which addrrsws t h c ~  
-1g01io~I nghu of MODUS. ln rnuninpd case lav iimung rmicnires heà  in one pl- arc 
also genrally cxcluded h m  lhe defuiition of rhip. sœ. e.g.. T k  Car Fimt Whilron No. 2. 
118971 A.C. 337 (H.L). TkNormndy. [19M] P. 187: The U~pccmc. 119121 P. 160. TheBlow 
L m .  [1912] P. 217: MocDo~Idv.  ~ & r n  Fc Inri.. 1981 AMC 536: Drcsscr Ind. v. Fiàcliry and 
Ca.. 1978 AMC 2588: ln Srcpknron v. M c k m  Conrmerinx. 1988 AMC 2640. a cranc barge 
opable of moving dong iu o h  anehor I i  was hcld m l  &te a vencl. However. chat -is 
dislinguishable, as ihc barge in question was consuaid in iu abilily 10 move by fucd cabla and 
Urrcfm unaùlc to navigat. fruly. W h  navigating. MODUs asc f r u  h m  such consuainu. 
' ï h c  nghi ofcmrial Stara relahng ~o thc regulmon of explormon or erploiiauon of Mniral m. 
r o m  on thc sen-bcd arc of counc of a &Kcrent and vider naturc ihan thc nghw m h n g  to the 
porslble inlerferenœ wlh Ur msdom of nanganon mur. al1 of lhc Junrdicûonr sweyed klow 
d i  thc passage of MODUs. aithough sonÜwould apply spccializcd. and ponnibly m m  re- 
SUicIivc legislation. should MODUs engage in explnaiion or cxploiiaüon, set. c.g.. Pan W. sut- 
sction 655 (2) of the Canadian Shipping AcL and Douùi. Ernr acfucldes Idgülnrionr n a ~ i o ~ l e s  
en mariire d'urilirnrion dcr/ond< mn>inr. (1985) a p .  pp38 cf seq. 

'Nomgkn Ie@lation (Royal of 1 %S. reprodwsd in ihc Anmx) xquires tmifimion of 
the movemcnt of drilling plalfamf intcnded for use in areas undci Nonvegian juridiction. How- 
cva. ihis stipulation d m  mt requin mtif idon for plalfoms not inendcd for tue in Nonucgian 
wams. iz.  it d m  mt apply g c d l y  to MODUS in m i t  Funhcmiam. Ur Norwegim Dcnss 

at c n h a ~ i n ~  salcty of navigation. rathcr &p"Iuding navigation Sec the IMO Rccommen&- 
rion on sirfery Zones ondSo/cry o/Nwigmwn oround Ofshorc Inrrnllaliont d S r m w e s .  un& 
which ccatal Slata a u i h o r i ~ n  Ur o~cration ofoffshore inriallalion< and ownures dmuld ïc- 
quire op&dorr of MODUS to &n&'advance muce of any changt of iheu 1-on to thc appm 
pnan aulhonty of the msrM Stav so as to ailow omely &sue of rclevaoi Nouca to MaMn": 
M O  RcsA671(16).AMe?.. Amcle l(1). 



State mav r m u k  orionor notification for reasons of safcty whm oil ngs am king towed 
through &ah arc& of i a  unitorid xa. bccauw of theii rcsmcud ability to maioeuvre. 
Howcver. in thaicase they are mtedjust likeotherships which arc similarly rcsmctat and 

4â3. A nwnbm of legislative ans simply defm a vesscl as a smnurc capable of 
floiation.' Undoubicdly d l  MODUs wouldsatisfy thiscriterion. Such a broad dermition is 
dso reflected in the views of lcadmg mias on the subjen Duckwofth nous h i  Uu word 
'ship' "docs no! limii i a  meaning. but rather ailarges i~"'Caron fmds that the "customary 
inumational law defmition would k quiu enmmpassing."'ïlx specialized literanvc 
explicilly includes dnlling ships. xmisubmasibles, and. io an exlmt. jack-up ngs in the 
defuiition of shios. Wvlie Soicer. a lectmr in Maritime Law at Dalhousie University. 
concluder: '7blhc'dcbaiaboui whethcra wlf-propelledacmisubmersible is ashipmustm>w 
k over - it is a ship."* 

2. The requiremenr of 'navigarion' 

484. Many definitions in national legislation refer ia rhe functional ailerion of vessels 
capable of, ormgaged in navigation. 'Ihe funnional approadi is dso supportcdinmunicipal 
law jurisprudence and docuine. It is well established in common law jurisprudence that 
"evcry vesscl that substangaily goes m sea is a ship."lA similarly broad appmach is 
evidenccd in civil law jurisdictions.'And, in more r c ~ t  cases. MODUs have ben found 

' Eg.. Ur US Nawgaoon Rulcs. Rule 3(q) (n). 7hc lam 'vmcù rumned in Uru abùity 10 
manœuwe' rhall uulude hi mi te Lunitcd io: a wsrel engagcd in a tomg opraDon ruch as 
aevesdy mmcu Ur mwng vcuel and her tow tn Wheir h b r y  io de* hom Ur m m  rhc u 
foU0wing." 
lSomcfùms referme is made to Ur faci Uiit il mus1 bc a hollow smiîNR-e nimion hilfilled 
by MODUr 
T h e  PMcipics ofMarirùnc Lov (1930) p. 1: hmhanfmnca to Ur lircrannc arc giwn below. 
' Ships. Narionalify and Stanq in Bernhardt (cd). II ENycloprdia OfPubiic Inumoiionnl Law 
(1989) p. îSQ. 
' CMadian Mantune Law and Ur Offshorr. 15 Jownai of Mannnu Lov and Commcrrc (1 9M)p 
489 'Ihc Amnm Law h m t c  e m  incl& tüed usmihom. "Chl dnllmg plaüomu and 
simUar fixed hmümions arc in wnne rropcu svbjcn to Ur law of Ur sra and maritime law as if 
Ury were shim" 2 Restorcmeiu oftk Law. the Foreizn Rclnriont Lov oflk UniIedSr<llcs p. 12. 
hi Ur o h  h d  as iodiçaod abwc inmaiaial &wntim and national legislarion luid 10 
uclude fixed iamüaiau and irmallmions adcviocr mpaaed in thc emloration and uoloiœtion 
of& msoums of th rca-bcd and thc ooean n m  fmm ihédcfuùtion oiUr iam .S~~D'.'MODUS 
in transit arc of m<ms mthcr fixcd to thc a t ~  flm magagcd in Ur exploration aexplmm- 
tion of such mm. 
'&p. Fcrguton. (1871) LP. 6 Q.ù.280. fuNrr - me cilcd below. 
'&g . .UrûcmianBvndes~~r i rhu~ 1952NJVi 113XindW FMchCass.. 1844.1. 197. Il 
maybcmiedthaiuia~niarytoUrDanirhMari~An.iiisriaLedihaiin~pk~y 
"espi (in DBniSh YwY7 imspetive of iu sizc. typ a use may te colipiderrd a ah i~  Crtib"? 

niia of Ur An 9lovrn mcd~mmcnwcr ved l#rgcn Brcdhoit O* ~ lLm Phiiip, (1986). p. 63. 



to fall within the huictional criterion of capability of, M use in navigation. For example, in 
In rc Seafarerss' 1nrrr~l;onaI Union of cinodo-v. Crosbie Ojqshoie ~ervices. Lrd.. Judge 
niwlow of the Canadian Fcderal Courl of Appeal piniedout with rrspcct 10 oil rigs: 'The 
ri= are also shms. Ihev have m m  of se l f -m~dsion  but for one Rason M anotha mav 
bewwed io a ciriIl iite:"' This view has also b;m maintained with consistency in othër 
iurisdictions. in oanicular the United States.' . . 

485. Writen too have followcd the funcuonal approach. in the words of Gidel, it is 
"I'aptiNde B la navigation" which fumishes the dscisive clemmt of the defmition.'Cidcl 
,ad&: "il simble pu io i r  rcssoni~ que le na- de mer de surface n 'ut  pas seulemat tout 
mgin flonant. mais tout engin. queues que soient ses dimensions ct sa denomimtion. apte - ~ 

Bxmouvoirduisleses~accs maritimes(& I'cxclusiondesaumsmilicux) avec l'armement 
et l'équipage qui lui soAt popresen vuedes services que componc l'indusùic B laquelle il 
u t  cm~loyé." ia?arator. in an anicle devoted Io the Drf5nir;on of Ships in N a t i 0 ~ 1  and . . 
l n r e r ~ t i o ~ n a l h ,  conciudes tha~ "the ability to navigak is the paramount est'* 

486. Some pieces of national leeislation refer IO 'vessels capable to navigafc', while 
o thmcova  vcuels 'uwd innavig&on'.~echntcally. thcrc migl;t k a distincion betwan 
these IWO concepts. A vessel 'capable' of navigation would include any detachcd or 
detachable smicnire which floaü. cven if it is ncver movcd. whilc a vesxl 'uscd' in 
navigation must actually k cmployed in movement in watcr. However. this distinction 1s 
not maintaincd with &v nmsist&cv in municioal law. For examolc. the Aushalian 
Navigation Act covns v&.scls used inavigatio"ihilc thc ~ i s w l i ~ h i p p i n g  ~egism- 
tion Act applics IO vcsse~s capable ofnavigating. I hc~e tha l ands  ACI ~ e ~ a r d i n g  Shiming 
Traffic refen to bath requircmenü simultanmusly. covaing any vessel 'which amally is 
uscd or suitable to be uséd as means for movement by watcr'. ~ o m c  legislativc acts apply 
explicitly to vessels which are 'sea-going' or 'ocean going'J11 is no1 clear whethn this 

' EI.. Offrhore CO: v. Robinron. 1959 AMC (5h Cimit): Produccrs Ddling Co. v. Grny. 1966 
AMC 1260 (5Ui Circuit): A-1 lnd&cr Inc. v. Barge Rig # 2. 1979 AMC 1486 (LD. Louisiana); 
h re Comploinr ofScdco. Inc.. 1982 AMC 1461.21 Inre1~1ionollgn~MnVriak(~982).  p. 318 
(S.D. Tuas). 
' I Lc droii Nuernnriomlpublir & lo nur (1932). p. 65. See also. e.g.. Nguyen Quoc. Wlicr. 
RUeL Droir i m e r ~ m i o ~ l  public (1987). p. 958: Brcdholt and Rilip. SIlovrn mrd Komnvnwer 
(1986) p. 63: Socdnqui~ Droit inier~rionol mirime (19U)). p. 1M. Calvo. 2 Dtcriomirr & 
droif inier~rio~l(1885). p. I 1. 
'22 Rrv. Hcllcnique & &oit intc1~n'onol(l%9). p. 78. For W m s  Lazamlos w l d  d m y  
hi pladom engaged in exploitation and fixcd Io the aeabed ~JT shipr. See alto CA. Flcircher, 
Perroleumrcn. 119831 a. 342. Ii mav be micd Uiat in mid-scvcn!ia a N m e h  m v c k n t a l  . --,.. ~ - ~ ~ - " ~p 

Commiticc on Ur law applicable Io dnlling nafL ngr and p l a i l m  prcpmd a Repon dirusing 
Ur lcgal nature of such nah The Repon concludes (NOU 197659. p. 16) thai in romc siniafions 
a dnlling p ladm ialrn mvch similariry IO a'shrp". whüe in othcn Ur rarr is ml Ur case. Thc 
Rcpon mntuiucr to mtc hi thcrr war m gcncral pmvira Io dctmninc Io what umt the mla 
and rrgulatiom on ship in Ur Nomgian Maritime AcI and oUrr Rlevant am w a c  alw, applica- 
Me Io dnlling pladomu. According Io th R e m  one had to smdy in c m  Ur indiridual m l a  U, 

awcrtain thor aoolicabiliw. and hi in m ~ a w r  drilline ~ladorm would oommand Io shim 
wtiik in oihm &y wule ML ~"vnrrc~L~ligc rcgler for ~ r r f m o y c ~ .  ~ o r ~ c s  flc'nrlligc mc&- 
ger. NOU 197659. 
' Eg.. M m ,  Idmitirne Boundaria and Juridiction Ad, 1976: Orenada Maritime BoundMa 
An 1976: Japan MaMe muution Rvcntion Law. 1970. ïïx umi 'wa-going' ha3 ben inm- 
p i c d  IO indicarc navigation beyond inmnal waters. Big Fm1 Twoiim Prorr.. 1989 AMC 1004. 
1008. 



crilenon would k of an objective ~ s u b j s t i v e  naiurc. i.c.. whelha itrclates tothe absbact 
capabiliryof navigatingonthc highwasortothepractiœofacnially navigating theoceans. 
In any evenI, MODUS would fulfdl both the objenive and the subjective lesL By design 
they arc ca~able of lona-dislance navimtion. and by defmition thcy arc engagcd in 
na;igation when anemp& to ucrcise the right of thmugh waters under-nitional 
juridiction. 

487. The subjectivecrit~onofveswls 'uscd' innavigationmight be inlerpmcd t o m w  
that thcprimary useof a vesse1 must be tharof navigation.' Gcnerally, municipal law couris 
tend to require evidenœ oniy of occasional use in navigation, or even oniy acnial use in 
navigationat asinglepoint in time whenthesmicnire inquestion was involvedin theevents 
giving nse 10 the iudiciai oroccedinas.' - - - 

488. In Quolis v. Amic A l m h  Fisherics. the US Dishct Coun. Dismn of Alaska. 
a f f m d  that "Courts have found that the vessel does no1 have to be acnially plying the 
waters for it 10 be 'in navigation'," adding that: "generaily the 'in navigation' requirement 
is used in the bmad sense not suictly confined to those vessels that acnially navigate M 

move, but can includc thme vessek that arc engaged as insmen t s  of mmm& M 

Uanspomtion in navigable waters." . 

489. In 1982, the US Dismct Coun. Southcm Dismct of Texas. was faced with the 
necessiry of defning the characm of a ship in litigation arising fmm the ktoc 1 oil weU 
disasur. It swnmarized h e  cricriv rclahg io the capabiliry of. or use for navigation in the 
foUowing way when ir invesiigatcd whetha an oii rig could k c o n s i d d  a vcsscl: 'Thus 
as the law has evolvd. several factors have merpcd as indiciaof whethcracraft is a veswl 
under the [US ~imilation of ~iabiliry] AcL ~ i r s t , ke  crafi mus1 k built wilh the intent lhat 
il be uscd in navigation as a means of banspodon. Sefond, the contrivance must no1 be 
pmnanenlly a n i h d  10 the shore or wabcd. Finaily. the naft mus k subjffl IO the p d s  
of the xa. Comparing these factors to the craf~ in question. the Coun fmds the Sedco 135 
semisubmersible ri=% be a vessel unda the ~*itation Act'"lhc Court added thal 
"semisubmersible d;illing rikr long have been held vessels forother slanitory p-S." 

' Examplsr of such a rcquimnent in national legislation arr m. and ihcy mmlly ICI= spsifi- 
cally IO maritMc commetce. which is ml of dka C C ~ C Y M ~  IO MODUS. E.8.. Momau. Codc de 
Commcra ManBrne: "Le navire est k batimntaui d o u e  habiwllanmt am narinarion". ln 
MerCham' Marine IMMNC Co. l id v. Nonh ~ ~ ~ ~ l n n d ~ m t r c i i n e  & ~ ~ m n i ~ ~ r ~ a i o ~ i o o .  ~, - ~~ ~ ~ ~ ~-~~ ~ , ~~~~~ ~. 
119261 25 U.LR 446. Rochc. J. dedi mm acaw where ihc primary piirpm fn whch aplm- 
form had bcui dcrigxd was 70 float and IO lih and no1 IO navigate". He denicd h l  Ur platforni 
wxs a ship bscausc "whatcvaothu quaütia arc anachd to a ship or verul. Ihc adaptabüify for 
nangation. and its ure f a  thal pinpose. is in my judgmrnt one of the mmt eprcntial elenmus." 
Howcvcr. UUs case mlatcd IO a ~ n m n .  ~XT&IO inva bank by àiainr. which w s  almmt im- 
possible to move. and had only k e n  obscwed IO do so m. 
' E x . .  Panon-Tuüy TmmpMIwn Compuiy v. Tumrr. 269 F. 334 (61h Cir. 1920): The 
Cmighall. [19101 P. 207 CA); In rc CremLols Tr-1 CorpomPon. 53 FLd 10U. 1931 AMC 
1740@D. Ohio 1931); affimrd in 63 F2nd 84% 1933 AMC 1019 (6th Cir. 1933); MmhcCrqî 
Conr~c~ors l id .  v. ErWBlomqvisr (Engincen) Lld.. [1953] 1 Uoyd's Rsp. 514: Cwk v. 
Dredging & CoNrmCRon Co. m . .  1195a Uoyd's REP. 334. T k  Qveen v. SI John Shipbuifding 
&Dry Dolk Co. (1981). 126 D U  (M) 353.362 @.CA). 
' 191 1 AMC 582. A h  Wkcling Pilubwgh Svcl Corp.. 1975 AMC 2.527: 1976 AMC 149% 
RMlos Y. UniversaiDrcdging Corp. 547 F.Supp. 661,664 (D.Haw. 1982). 
' InDrilling UnUSedco 135, 1982 AMC 1461.21 In~crnmiomllgaiM<~vri& (1982). p. 318 m 
337. 
'Id.. ai 334. rclying on ûfshom Co. v Robbn. 266 F2d 769.779 (5 Cir. 1959). 



490. Applying the thm elements of the mi enuncialcd in the Sedco case. il is clcar ihat 
MODUsofaiitwcsarc fully covmdbv the definitionofshi~s.The~ have banspecificaüy 
designed to allow for mov&ncnt in water, thcy m obvio&ly noiatlachcd to ihc seakd 
whilc movinz and thev move throuah maritime spacs, offm for considerablc distances. 
~ v e n j a c k - u ~ - ~ ~ s c h a n ~ e  location with some fmluëncy. both withinpaniculardnllingm 
and sometimes for wnwontinenral relocation or refurbishmeni. 

3. Used for Purposes of Trampon 

491. It is arasionally r cqu id  that a vessel mus1 be engagcd in mspor i  of goods and 
wrsons. in fishineorothn~micular activities.' niisreaukmentcan usuallv be emlained 
k th re fmce to thc  facl Iha~thele~slation inquestiont~ndstobespecializcddcal&gwith 
maritime transpon remilation. fsheries, eu. While such lcgislative measures should 
thutfore no1 betaken 6 indicate that there isageneral criterion &uiring vessels tobe u d  
for G-anspon of goods or p e m  in order to qualify as ships, MODUs would in any evmt 
fulfdl thii crite&. niev are desiened oreciselv in order to m s w n  drill ries. accommo- -~~~ 
dation units. orotheroff;hore equipmnit h m  plaœ to plaœ. ~ e i c e .  a MODU moving by 
iwlf. or kine mmed in wn or drv-tow. is of wurse enaaecd in wnsDon This was 
speciricaily al%umed in Ihe Sedco c&. whem the US ~isuiitkooun. ~oulhern Disbict of 
Tuas. held that a semisubmenible dnlline olatfonn "was built and utiiircd as an wan- 
going vssel in navigation as a means of &&ohg a fued cargo"? 

4. Meam of Propulsion 

492. The A u s a a l i  Navigation Act. as amendcd. includes MODUs in iis gcneiai 
definilion of ships. bu1 spccificaily excludes those MODUs which arc no! self-propclled 
7hc Vcnezuelan Shipping Ac1 requins an 'integrated means of propulsion'. Howcvn. a 
subsiannai number of othcr legislativc acts explicitiy exclude the means of pmpulsion as 

' F m h  donine distinguishes bclwocn le m v h  and le Mfimnt "Le mvk.  betimmi de mer. est 
aussi plus qut cela Oum non aptitude B ahionter le p i 1  marin, il se m r i w  par sa fonction, 
qui est de wnspomr du personnes ou du biens. Ceac mndition est neassaire et suffisanre pour 
valou ?a un Wment de mer la qualificaüonde n a v S  R ~ C o u ü i M i d .  Droii Mariiinv 42 
(1985). Howew. Ur same anthor confimis with rrrpcn IOplores~oms de foraze: Tes Mti- 
mena sonh oommc les navires isolts et upmts au pcd marin: leur mode de cnurmnion et 
Icw amuiagm>enu monmnt qu'ils y sont destin&. Aussi amines règles mM<Vms. A I'origim 
ancuts mur les navires. on vocation lep mcir ir: sont œlles aui son1 c m m a d h  LW le neril 
m in :  ielmients de -lé. assistana au &les mm dvcniriep aborda- ISau- *eia - ~ ~ ~~ ~~~- . ~ - -  ~ - - ~  - - -  . ~ ~ -...- . ~~~~~ ~ - ~ - ~  
mariurnes en revanche n'ont pac lieu de les i n k m  ce sont ceUcs qui sont justifiée p x  le mle 
du mvlre. qui est de wnrponcr." Id.. ai 39. In addition. rom paru of French legislanon expliciily 
uicludc 'les plaies-fornies flonanin el tous engns il~tants. qui ment aum pmpulds ou mn" in 
thc defimuon of Ur mm m t r c .  (sec Anncr 78). In Prtsty v. HaIy  Tibbits Con<n<rlion Co. 
1988 AMC 1894. thc US Disrnct Coun Dimin of Maryland ammied ihar in order IO bc "in mvi- 
@on" a v a y l  mus1 bc pcrfonning Ur funnion of &ponuig pople or lhings in ninmiuoi. 
?bai case rdald oarticvlsrlv IO Ur a~~lication of Ur US Jorn A n  and Ur mritinn of a w& .. ~~ ~ ~~ ~~ ~ ~ r~~~~~~ 

ara "aeaman" in k mnrex; of muchant shipping. S U .  in comiwmt placvœ ihir mquircmnt of 
wnrpoMaon of pople or ihUig3 har b o n  inmpmd c d y .  e.g. ~ h o m  Co. v Robison. "a 
vesse1 may mean morr han a maus of wnspnt on watcr." 266 FU 769,776 (5th Cir. 1959). 
Also The Mac. (1882) 7 P.D. 126.131 (C.A.), Couon U.: 7hs question cmmt daend on Ur 
NNmsia~ wklbcr & cwia a cargo fwn pon w pon" 
* 1982 I\MC 1461.1474: 21 l n ~ r ~ t i o ~ l  kgol Mot&Lr 318.337. 





494. Tmly-making practice and SIate pnctice in the form of municipal legislation 
a m r d  in renardinp drill ships, semisubmersibles and jack-ups capable of navigation as 
ships. ~ow&cr ,  &may not'kdsisive. As Judge ~cadobse&ed & t h e ~ n ~ l o - ~ i n u e ~ i a n  
Fisiunes case in the wnuxi of the cvalualion of Staie pnctice conaming claims 10 
maritime juisdiction: 

" Customary international law is the generalization of the practice of States. This 
c m 1  be cstablished bv citine cases where coastal Smtes have made cxtcnsive 
claims. but have not maktainei theirclaims by the acnial assertion of sovcreignty 
ovcr nrspassing foreign ships ..... 
The only wnvincingevidenceof Statepractice is tobe found in seizures, where the 
wasial Stateassensits sovereignty overlhe watefsinquestim by arrestingaforeign 
ship and by maintainhg ils position in the wwse of diplomatic negotiation and 
international arbiuation."' 

495. The evidence afforded by ueaty-makingpractice andmunicipal legislation mustk 
vicwed in the lipht of the manner in which States in fact act Were thm 10 k substantial 
cvidencethai ~itesdistin~uish forthepurporesofrighüofnavigalion andpassagcbetween 
wnvmtional shipsanddrill ships.semisubmcniblesorjack-up barges. the infemcedrawn 
abovefmm themaricsandlcgislation might kopentoqucsuon.OntheotherhanQ ifStates 
wnsistently draw no such disiinction. the conclusion thaldrill ships. xmisubmcrsiblcs and 
jack-upba&esarc ships for the purposes of navigation and passagenghtsmusl k regardcd 
as Tmly cstablished in customary inlemational law. 

496. Actual oractice confmns theconclusion thatdrill shios. semisubmersibles and iack- 
ups are m a t k a s  ships for the purposes of navigation and passage. As the annexed détailst 
demonsuate. oassaecs throuzb suaits bv MODUS are common. The main suaits throuzb 
which MODUS haFe pssed-are the B&S, Danish. Dover, Gibraltar, Hormuz, ~ a ~ e l l k ,  
Malacca. Sunda. and Toms suaits2. 

497. Nol one single case is knom in which the permission of the coastal State has bcen 
soughtforthemmpassageofadrillship.misubmmibleorjack-upbargethroughasUair 
Nol one single case is knom in which the permission of the wastal State has been sought 
for the passas of adrill s b .  semisubmmibleor iack-up bame thmueh territorial watcrs. . - 
In cvay knom case rights-of passage arc excrcised by &Il ;hips. sffnisubmenibles and 
jack-up barges in exactly the samc manncr as by merchant shim of conventional desim. . . - 

498. Nor is any c a x  known in which priornomcation has bem givm to a coasial Statc 
in advanceofmm passage by adrill shii, semisubmmiblc orjack-up barge. unless for the 
purpose of obtaining services such as pilotage or in order to comply with the nqukmmts  
of a reponing-in system such as that operaling in the Dovcr Suaits, in which cases 
notification is givm in the samc manncr as il is givm by merchant ships of wnventional 
design. Nocaseisknownin whichnotificationhas beengivenmcircwnsmas whichmight 
cas1 doubl on the righl of passage. 

499. Nor is any case knom in which any wastal State has trrated a drill ship, 
semisubmersible or jack-up barge in any way d i f f d y  hum merchant ships of cmvcn- 



tional desim in relation Io the exercise of riehts of Dassane or navieation. The w t i c c  of - ~ ~ ~~ ~ ~~ - . w - 
the authoriries in the United Kingdom rcsponsible for supervising navigation Ihrough the 
Dover Smiis. whichare the iniemtional suaie most fmumtlv wnsined by MODUs. and 
of the authorities in Stalcs such a s ~ a l a ~ s i a .  Mexico, th;~ethérlands, and~ingapore is IO 
reauùr them Io comolv with the 1972 Collision Remlations inexactly the same manner as . . 
other ~h i~s .1  

- 

500. MODUsarecommonly entered upon the same registers asconventional ships. This 
is the case in. for example, Denmark. Mexico. Nomay and the USA. In insurancc manen 
fhe practice is Io ùism drüling vesscls and drilling rigs under Hull and Machinery clauses 
asamarinerisk. ha l l  relevantrespecis international practice is tolreat MODUs in the same 
manner as ships of conventional design, at least whiie they are not anached Io lhe seabed 
or engaged in exploration and exploitation activitics.' 

501. The altitude of States to MODUs is exanplied by a passage h m  the decision of 
the US m m  in lhe Sedco case: 

'7he SEDCO 135 was built in 1965 at the Ingalls Shipyard in Mississippi and 
betwan that time and 1979. when she was scuttled, she made two trans-atlantic 
voyages and elevcn long ocean voyages, logging a total of 15,947 miles in 
navigation These joumeys took hertothc waters off Pomigal, thmto the was~ of 
Afnca andevmtually to the Bay of Campeche. hiring thcse voyages the SEDCO 
135 was subjcct to al1 pcrils of the sea and without question would have k e n  
mnsidend a vesse1 under the Limitation Act had an accident occumd dwing h a  
uavcls. Additionally, she was designed 10 lnnspon cargo. aibeit a permanent one. 
throughout her voyages. 
The SEDCO 135 was rcgistered as a United Staus vcssel mgaged in foreign 
mmmcrce i>unuant to federal law. She was insrxcted by the U.S. Coast Guard and 
surveyed on an annual basis by the Amcrican Bureau i f  ~ h i ~ p ~ i n ~ .  Moreover. she 
was subiected to a rirefermi shiv mortgage. Clearly. shc was buiit and utilized as 
an &-gohg v e k l  in navigation Lameans oiwnsporting a fixed cargo.'" 

502. Ihe  practice of mting drül ships. semisubmersibles.jack-ur> barges and merchant 
shps of co&entional desigm iikc. without drawing any distiÏction i>ew&n t h m  so fur as 
righis of passage arc concemcd, is the critical clemmt as far a< UIC ambit of the right of 
pissassage &mu& the Danish suaiis is mnccmed. 

. 

503. Whcthertheright of passage of MODUs is rcgardedas flowing fmm thcir statu as 
ships, or from a distinct right established in State practice. is a matter mvolving the 
imposition ofa legal characterization upon an established practice. Whatever characteriza- 
non rnay be adopted, it is evident thai MODUs have a right of passage. 

O SuniMy. ihc rrgulauora on p r l - e  ihmugh Ur Panama CMal dirunguirh iuo basic hndo of 
vcrsl UDJe whch am rclf.pmpclicd and !hm which are mr Çee Panama Canal Caunisrion. 
Marine Dirccror's Notice IO Shipping No. 1-91. 

~~ - 

"This position is a h  a . l d  in i n d o n a i  fm mt spccificslly m n d  vith m~gaIion 
Sec. for hiam. the Ln&& Labour Organiwion 71i1 Session, Repon of Uic Commiace of 
Exrriu on UK Awlication a€ ConveMonr and RcmmmwbAm. R e m  II1 iPar14A). 1985. o. 
12.Alro drillingn'gs widcr tow am h w c d  wdcr  HuU and ~achiner~ClausesA a mknc &' 
I*e any o h  ships. Sa A m a  82. 
'US DisLricICovR SouUicrn Dimiet ofTcm. In Ik Marrer o f i k  Com,nlaini ofSedco. Inr.. 21 
INernaIwnaflgal MoirmLc 318. ai pp. 337-338. 



E. CONCLUSIONS 

504. international law contains no authoritative defmition of a ship. 
505. inmational maty p u c e  includes wirhin the caregory of a ship al1 cdt which 

floal and navigau. or are capable of flotarion and navigation. upon the sea. ai least whilc 
thcv are no1 anached to the wabed. These criteria arc iulfdled bv MODUs and other I m e  ~- ~~ - - ~ ~ ~ - ~ ~  

shib  which must pass through the Great ~ e l t  in order IO enter or lave  the Baltic &a.- - 
506. Municioal leeislation commonlv indudes within the cateeorv of a s h i ~  al1 cdt ~-~~ ~ ~ 

which float an; navi&te. or are capabléof floiation and navigarioR &on the s a .  at least 
while thev are not anached to the seabed or ennaacd in cxploiting ils nsources. n i e x  
critma a& fulfüled by MODUS and other large ihips which-must k s  through the Great 
Belt in order to enter or leave the Baltic Sea 

507. State practice h.eats MODUS and othcr large ships which must pass thmugh the 
Danish sirairs in order to enter or leave the Baltic Sea in the same manner as conventional 
ships as ngards their nghts of passage. 

508. MODUs and other large ships which must pass through the Danish swits in order 
toenterand IeavetheBalticSeahave beenpassing wi thou t~ i s s ionor  hindrannüuough 
thcse and other siraits for many years. Regardlcss of their classification, that practiœ 
establishesthatthey havearightofpassage throughstrairsusedforintemational navigation. 



AUEGED A C Q ~ ~ ~ C E  BY F-D IN m BUILDING OF THE GREAT BELT 
BRW~EJN~PPES~~YPLANNEDFORM 

section l. Intmdnctim 

509. It must be antici~ated that Denmark wüi contend that Finiand has saichow 
q"esccd in the buildi& of a bridge over the eastcrn channel of the Crcat Bclt in its 
m n i l v  ~lannedfonn.and is thmforc oncludedfrom assarinxthatships withaclearana 
8f more%an65 m e m .  including drill shiis, scmisubmmibl~, jack-ups. and reasaably 
foresceable ships manufacnued in Fimish shipyards have a right to fm passage thmugh 
theGreatBelt.'lhiscontmtionisahady foreshadowed intheDanish WriüenObservations 
of 28 June, 1991, submined jus1 prior to the oral hcarings on the Finnish request for 
provisional measurcs. It is also fomhadowed in m e  of the siatements made on àhs l f  of 
Denmark at those oral hearings. 

510. 'Ihus. in the Danish Wriwn Obsmationsof 28 June. 1991,onFiniand's muest for 
an inmcation of provisional mcasures, it is ncallcd that F i a n d  was dYcctly infomcd of 
the Great Bel! h i u t  bv Circular Notcs in 1977 and 1987. Il is then siated: - .  

"Other Baltic Srates rcacted to these Notes. but no rcaction was meived fmm 
Fuiland" @ara. 36). 

Demnark amcedes ha1 on 18 Julv. 1989. Fuiland drcw anention ibv mcans of a lencr 
fmm the ~omm&cial &xmnkt $the F-ih Embassy in cdgen to the Danish 
Board of Navieationl to the fan that. accordine to available information. Finland's lame 
transpo&e.q. h l i n ~  plsdork wiih a fm he&t of 150 m e m .  would be obsmicled ;y 
the new b n k  lm. 35). Liewiw. Denmark also c o n d a  ihaL in Mav. 1990. Fuiland 
q u e s u d  talks bkuss aspxls of mianabonal law penainmg io the passage of 
dnllui~~latformsthrounh theGreat BelL and thaton 19June. 1990.theEmbassvof Fuiland 
sent a Gote t o t h e ~ a n i s h M i ~ o f  ~o~i~~ffairssmssin~thatthepro~o~brid~eover 
thecastan channel of the Great Belt wouldimadethe transit of drillinn~latfoms h u a h  -. - 
the Grcar Belt @aras. 38 and 39). 

51 1. Paham more dirstlv in mint is the a r m e n t  advancedat Daras. 130 to 132 of the 
Danish ~ r i r i n  ~bservatio& oi28 Jtme. 1997. in para. 130. Dmmark thetoricaüy rcfm 
tothc"strilrinn Dassivitv"ofFuilandasrcnardsDanish~lans forarucd IinkovertheGreat 
~ e l ~ ~ o i n t i n ~ u t t h a t ~ ~ h a s h a d d i ~ ~ m a t i c r c i a t i o n i n ~ s i n c e  1918. 
inpara. 131.it is baldly sial& 

'Rie silence by Finland thmugh al1 these years [semble since 19181 mus1 be 
inurprctcd simply as acquicyma in Denmark's right to consaucf a hi&-kvel 
bridge aaoss the Great Belt" 

Denmark then proceeds 10 argue (in para. 132) that the mi elcment of urgency m s e  in 
1977 when the Danish M i  of Foreia Aîïairs issutd its fmt C i a r  Note on ihc 
Bridge Rojen Denmark admits that the second C i a r  Note uvlicitly sialed that a 
porsÏbility eaisud to consaun an immerscd nimiel inscead of the hi@-lc&l bridge. but 
armes that 'Wus was the last call" for Siates having pmblms for thcir shim passirtg the 
D&sh smits to express and explain these probletni Ïo the Covemment of & k - ' ~ h c  
UwdCircular Notcof 24 October. 1989. ischaracutised by Denmark as sim~ly conveyinx 
"supplernmtary in fmaua" .  including the informaiion that ii had b&dendal 6 
consmina high-level bndgeof65 meIaovertheEanChanncl;and il isspeciricaüy -te& 



"At thatlimethedunmtofurgency would appearto have beenovertakni by evenu 
in the seme that it wodd be almost imoossible to stop even this van of the entire 

hemhgs on the Fumish rquest for provisional measures hcld in The Hague b e w m  1 and 
5 Julv. 1991.nius.AmbassadorLchmm, inhissiatementof2July. 1991.arguesintcralia 

"... theconducton the pan ofFinland [semble. innot reacting to the Circular Notes 
of 1977 and 19871 should not be rewarded bv indirafina provisional measms 
a g a h  Denmark. butshouldrafher bc considekdasa fac&vhich estops ~inlnnd 
Rom pwsuing the mnnerfunher." (Emphasis supplied.) 

MrMagid.in hipreseniationof2 July. 1991,mnfuicdhimwlfbmdly toaprcsmiation 
of facu which might be thought to susfain the argument h l  F i and  had aquiewed in the 
mnsnuctionofa highlevel bndgcovnthecastemchannelofthcGmt Bell w i t h a c l m c e  
of65 meues. Fiially. Professor Bowen, in hisstatemcnt of 5 July. 1991. argues. in dealing 
with the auestion of umencv. that "il seems auite exInordina& Ihat Finland should k m  
silent. knowing that Gnmak would begin ascherne. spendkg millions and millions if 
dollars. and k a v  its DIDIPSI mtü a mint in h e  so lare lhar Denmark was already 
c o m m i ~  and ihat"4here ~ovcmm&ts believe theirintemational legal rights are undi 
threaS they have an obligation to spcak out". - 

513. Although these Danish argummu are duestcd specifically towards the elementof 
wgcncy inhermt in a q u e s i  for the indication of provisional measm.  and although they 
were no1 advertcd to in the Coun's Order of 29 Julv. 1991. fuidine that the circumstanccs. ~ ~~ . . - 
a s t h e y n o w p r e s n i t t h c m s e l v e s , w ~ r e n o t s u c h ~  
under Article41 of the Stamte w indicate muvisional measum. Finland must assume that : 

Denmark will rcsuscitate i a  arguments basadon acquie-ce at themeris sap. Fuiland 
isaccordinelvdevotine thisoanofitsMemorial wananalvsisofthcsearpumenuinthefm 
conviction-&t ihcy unmeritorious in fan and in lai .  

- 
514. '~hcre isnot'muchdis~uteabout the essential fans relevant tothc ~ a n i s h  armunmis 

about aquiaœnœ: but th& are ~ i g ~ c a n i  and ssious diffnmca betwm FiGand and 
Dmmark as tohow these essential faas are to be inierprered.Thus. Finland does no1 dispute 
ihai i t r u x i v a i i h r r e C ~ u l a r N o l s h m ~ ~ & t d  12May. 1977.30Jwic. 1987.and 
24 Onobrr. 1989. Nordos Fuilanddispute that il mnuned no f d  rcply w the fus! Iwo 
of these C M a r  Notes. northat ~he fmi F i h  mction w thedefuiitire Danish daision 
Ïo mnsnuct a high levei bridge ovn the eastcrn channel of the Great &II with a clearance 
heightof65mencs wasmnveydwDemarkinthcleaaof 18July. 1989hanthcFinnish 
Embassy in Copcnhagm to the Danish Board of NavigaDon (Anncx 61). foliowcd by the 
Note of 19 June. 1990. from & Fumish Embassy in Coanham to the Dyiish Minimy . - 
of Foreign Affairs (&ex 64). 

515. Finland m s e s .  fmf w analyse the law rclatina w awuiescmce and estomcl in 
the light of which ihe validity of the ianish arguments& acqÜisamcc can e l y  be 
asscssed and, smndly (andmm siprllficantiy), toanalysc how the law should bc mliai . - 
w the pdcular cinuistances of th; present &. 

- 

Secîion IL The Law Relating to Acquiesceoce and Estoppl 

516. A q u i w r r i ~ e  is a m œ p t  which fornispart of assies of principlaof intcmational 
Law based upon and dcriving h m  the mnduct of a Staie Party to an intanational dispute. 



ltis thus related to cognateprinciples such as estoppel or mgnition, al1 !hree deriving h m  
Stateconduct Forpurposes of analysis, however. it isnecessary todistinguish acquiesence 

. . 
517. In a vay -nt judgment, a Chamber of the Court has dram attention to some of 

the essential elcments nquind by estoppel which it defmes as: 
"... a stament or qmmta t ion  made by one pany io a n o t k  and rcliance upon 
it by that othcr pany to his d e h e n t  or to the advantage of the party making il'." 

fmm prcducmg evideice of tic eunaic i  of the legimterests on whch it rclied by rcason 
of artam assemons of fact and law made by El Salvador and Honduras m the proceedings 
which. it was contended, consti~ted m & t i o n  of the existence of major legal interesü 
pertaining toNicaragua.nie Qiambcrfoundnoevidniceofestoppel inthepleadings of El 

' m e  indications to be found in the pleadings of the views of the Parties as W the 
existence or nature of Nicaramian interests withh or without the Gulf. no doubt 
amount to somecvidence whch the Chambercan rake into account None of these 
howeveramounts 10 an admission. menit ion or suitement l h a ~  in the view of the 
~ a r t y  conœrned, there are interes& of such that they may be affected by 
the dccision of the Chamber in the case.'" 

518. Bowen defmes estoppel in iemis which comspond cloxly to the dermition given 
by the Chamber of the Cour in its judgment on Nicaragua's application IO intmene in the 
Lad ,  Island and MarirUnc ~ro&r Dispute. BOWU ~ t a t s :  

"llIe nile of estoppel operatçs so as to p l u d e  a party IÏom denying the mith of 
a statement made mviouslv bv that oam to anothcr wherebv that other has acted 
tohis&hmt~~;he~arty&&~&s~temmthassecirrcd~someknefit: assuch 
the d e  has beai aoxpted by intemational tribunals.'" 

519.Inhis specialisedmonographonestoppel inpublic international lawpublishedmore 
Rantlv. Martin. havin~conducted adetailcdsurvevofintemational case-law anddocnine. . . 
prcsaits bis 04 dehZion of estoppe~. which is ais0 exprrsscd in suimb~y nam>w wmsl 

'Y3nautmdonnaladtfinitionsuivantc. inmirtc delaconcwtionrestrictive telle 
qu'eile paraît s'impomaujourd'hui dansla j;rispnidenœ int&dtionale, des dicta 
dejuacs. des cxwJts de cenains   laideurs et des observations de auelaues auteurs: 
lo..i>unc partie, par ses d t c l a ~ t i m ,  ses ancs ou ses compor&enis. a conduit 
une aum M e  h mire en l'existence d'un certain Ctat de choses sur la foi duquel 
eue l'a incitée h agir, ou s'abstenir A agir. de telle sotte qu'il en est resultC une 
modification dans leurs positions relatives (au préjudice de la seconde ou A 
l'avantage de la prcfihc. ou les deux A la fois). la prc"hc est empâhée par 
I'estoppl d'Ctablu h l'encontre de la ssonde un Ctat de choses diffcrent de celui 
qu'elle-a anterieurcment @senté comme existant" 

520. In ordcr to found an estoppl. the qmmta t ion  of fact mus1 be clear and 
unequivocal in thc smse that itmustruisonably suppmtk  meaning amibuted to it by the 

' ludgmni of 13 Sepranber. 1990. on Nicaragua's applidon m inrmene in the ~ a w  wmming 
lond, 15MaadMMnme FmRberDùpuu ( E I ~ H o n d v r 0 1 ) .  IURepwrr 199D. p. 30. 
' lbid. 
' Derek Bowcn "E,Wppl befm Inlemational Tribunaln Md ils relation W Acquieuuirr': 33 
British Year Bwk oflnunian'on<llunV (1957). p. Zül. 
' AnwW Manin, CutoppeI en droir Uilcrnawn<llpublic (1979). pp. 2.59-2a1. 



party raising theplca of estoppel; and that party mustsatisfy thecourt that it understoodthe 
statcment to have that meaning. The rationale for this rtquiremcnt would appear to be that 
suggested in a reccnt aniclc on estoppel: 

'Tlear and uneauivocal rmresentation. wiudice or deIimmt are no1 simply 
addenda; thcy &igger the Lery justificaiioi for specific protection of sehia 
exristations. Anileoforinci~le which wouldmhibitany modif~cationofwndun 
statmicnt or rcpresen~tion iastly ovmstim~tes the ktcntials of law and is no! 
even suitable ordeshblc in ordertopromote pmtection of good faith. rcliance and 
wnfidence in international relations."' 

. 

521. An essentid element in the rule of estoppl is that there must have teen relianœ in 
good faith upon the r~~rescntation of one party-by the othcrparty 10 his deuiment. or to the 
advantagc of the pany mmaking the reprcsentation. Thus. in the Serbian h m  case. the 
question m s e  whether. bv theuconduct in acceotinn Dament of interest umn the loans in . -. . 
fraich fran~saso~~osed~o"~oldfrancs".the~renchbondholders hadrep&cntedthatthey 
were I J ~ a r e d  to acceot Dament in French francs. if thev had it was at any rate amable . . . 
that &yivere hencefomh estoppcd from claimtng payrn&r accordmg to th; smct tcms of 
the loans. 7he Permanent Coun concluded that thcrc had k n  no clcar and uncquivocal 
rcpresentation of the bondholdcrs u p n  which thedebtor Slatc wascntitlcd to rcly:But the 
Court went funhnand svessed that thcre had in fart k e n  no reliance by lhc debtor state on 
the allcged reprcscnration: 

'7herc has k n  no change in position on the pan of the debtor state. The Serbian 
debt remains as it was oriaindlv incurmt the onlv action bv the debtor smtc has - .  
b e n  to pay less than the amount owing &der thétcrms of ;he loan conuacts.'* 

522. So also. the a r m e n t  was advanced by Costa Rica in the Tinoco arbiwtion that 
Great Britain. by reasoiof its nonrecognition o i t h e ~ i o c o  govemmcnt inCostaRica. was 
estomcd h m  asscrting that the Tioco govemment could wnfer n h t s  which would be 
bindingupn succcsso~vcmments in costa Rica. 7hesolearbihato~.~&~,summan?y 
dismissed this argument: 

"Idonot understand thearguments upon whichanquitablecstoppel insuchacase 
can m t .  The faüure w recognise the de faao govemmcnt did not luid the 
sucacdinggovemment to change its position in an; way u p n  the faith of it ... An 
quitable estoppl to prove the mth m u t  reston previous wnductof the pmon to 
becstoooed whichhasledthe~emnclauiiin~thesto~oel intoawsitionin which . . 
the mi& wiil injure him. Theré is no such c& hm.'" 

523. A third essentid elunent in the crcation of a biidine cstcnmcl is that thc statcmmt 
M nprcsentation must be voluntary. unmnditional and-au&&i. A rrprcwntation 
rrmcwed by fraud duress M c m  will ndlifvanv ~leaofesto~oel.'ïhat thcmmsmtation 
mus1 be unionditional is supportai by the &vi&& opinioniithc ~ m n a n e n i ~ o u n  in the 
Ewopeon Commission of rhc Danube case. whm the Couri rehiwd to uphold a plea of 
estoppel bascd on the mnduct of delcgatcs of France. Gnat Brilain and Iialy in agming, 
during the cowseofnegotiations.thaienforcementof rcaulatiaisof theCommision could 
be lehto the ~ o u m a n i k  authorities. The agreement of the dclegatcs was made depnident 
upon omditions which w m  not arrcpled by the Romanian GovmunmL The Pcrmancnl 

8 ~emhardt (ed.);7 ~ ~ y c ~ o p c d i a  of~nrcrmriom~im (1984). p. 79. 
' PCIJRtpom. Series A. Nor. 2W1 (1 929). p. 39. 
' 18 am cric^ J o u r ~ l  ofliucr~lioml lm> (1924). p. 1%. 

'Salvador Commercial Company csu. UNed Siara Foreign Reiatiorm (1902). p. 867. 



Courtrefused toregardthis conditional rrprescntation ascreatinga binding estoppel."lhat 
the rcplcsentation must te made by a puson having authority to do so is d m e d  by the 
meannent of the Men declaration in the Eartern Greeniund case.'That unilataal declara- 
tions or statements made bv Govanment M i n i .  havine ostensible authoriw to makc 
thcm will be rcgardcd as biding upon the Govanment w&med is hinher co&med by 
the iudmnents of the msent Coun in thc NurIear Tests case (Ausualia v France).) and in 
the-c ie  concerning Military and Para-Milirary Aclivities in and agaimr Nicaragua 
(MaitsY; and by the judgment of the Chamber of the Coun in the case wncerning the 
Fromier Dispiue (Burkina FasoIMali)<. 

524. Funhcr indications of the nquircments of a bue estoppel, and of the relationship 
tenveen estomwl and acauiesenec. are. to te found in some of the more recmt case-law of 
the preml &;n The fAt case to be wnsidercd is thecase wncerning the ArbinalAwd 
made by the Kinn ofSmin on 23 Decernbrr. 1906 INicaraedHonduras)'. which has k n  - .  . 
characbrised as illuswting Yhe n m w  distinctions bc&een acquie&nce, prcclusion. 
e s t a l .  and rewurse to the subseuuent conduct of the &es as a means of intemtation 
of a.&aty."ln that case. ~ i c a r a ~ u a  advanced a num& of rrasons why the 1& arbiual 
award was invalid including the argwnent that the designation of the King of Spain as 
arbiwtorinthefmnticrdispute withHondurasun&rthetemsoftheCom~-BonillaTmry 
of 7 OcIober. 1894, was nuIl and void ab inirio. the Trraty having lapsed beforc the King 
of Spain had signfied a u x p t a ~ ~  of the office of arbiuatorr A; a maiter of ma6 
murpretation, the C m  found lhat Ihe intention of the panies to the 1894Treaty had k n  
that. conwly to the contentions ofNicaragua. the ten-ycarpcriod for which the Treaty was 
to m a i n  in foire shouid kgln to run h m  the date of the exchange of ratifications. 'lhe 
Coun howeva also gave a broader reason for its wnclusion 

Tinally, the Court m i d m  that. having regard to the fact that the designation of 
the Kina of Soain was h l v  a d  to bv Nicaram. that no obiection was taken - .  
hy Nicaragua to the jurisdikGn of the kg of SPA as arbihator either on the 
mund  of immiltuitv in his desimation as arbiwwr or on the w u n d  that thc 
& m u - ~ o n i l l a ~ n a &  had lapsbd;ven beforc the ICing of  pain had signifieci his 
acœutance of the office of arbiwtor. and that Nicaramia fuilv oanicioated in the 

. . - 
supplied.)' 

Thus. the Court dou not axmear to have rcmrded the conduct of Nicaramia as havine 
creami a binding estoppe~ i&o senru. bui n t h n  as having created ~ircumstancci 
diuniilling Nicaragua [rom wntending that the apwinment was invalid and out of time. 
on grounds of aciuiesacnce or precI&ion. No mention was made of csroppel in the 
judgment of the Coun. though the adhoc judge appointed by Nicaragua (Umtia Holguin) 
diwussedthepossibilityofestoppeI inhisdissentingopinion,only torcjst it onthegrounds 

' PCM Rcpons. Saies B. No. 14 (1927). p. 35. 
PCIJ Reponr. Saies AiB. No. 53. pp. 69.7 1. 

'IURcporu 1974. p. 253. atpp. 267-71. 
' ICJ R c p m  1986. p. 14. at p. 132. 
IU  Rrpom 1986. p. 554. at pp. 573-574. 
ICJRcwm 1960. o. 189. 
' Hughlhuiway. 7hc Law and Roçcdurc of ihc lniemational Coun of Jwnœ. 19@1989: M) 
Bnrüh Year Book oflnrernorionnl &w (1989). p. M 



that there had been no reliance by Honduras on the conduct of Nicaragua in this respect.' 
525. Nicaraeua had also rclied on other ammenu in an cndeavour Io demonstnte thai 

the 1906 a w 2 .  even if not nuIl and void gb rnino by rcason of the irrcgulariry in the 
desimation of the Kinn of Spain as arbitntor. was invalid or incapable of exccution. The 

W .  

CO&S fmdiig on this aspect of the case w& that Nicaragua: 
. 

"... by express dalaration and by conduct, rsognisul the Award as valid and it is 
no longe;opcn Io Nicaragua IO go back upon ihat recognition and Io chdlengc the 
validiry of the Award. Nicangus's fai lm IO raise any quesdon wiih regard IO the 

lo iok to  il funher confms théconclusion at which the Coun has arrivcd.'? 
Here. the fndiig again appears to be one of a bmader notion of preclusion (distinct h m  

cstoppel as such). bascd upon recognition by Nicaragua of the validiry of the Award by 
express declaration and by conduct, and subsidiarily. upon acquiescence evidenced by the 
lapse of apenod of "several years" kfore Nicaragua r a i d  any question so as to dmy the 
validiry of the A w a d  

526. The iudmmt of the Coun in the Temole case dis~lays simiiarcharactcristics. Hcrc 
the question w i  whethcr Siam (as it then w&) was bo& by a map. printcd and published 
bv a French fum and handed ovcr officiallv to Siam. which showcd the frontier betwœn 
&am and Cambodiaas leaving t h e ~ e m ~ l e o f  Prcah Vihear Io Cambodia A trrafyof 1904 
berween Siam and France (as pmtccung powcr of Cambodia) had declared the fmnnn 
between Siam and Cambodia as following the watcrshed betwem two specfied riva- 
basm. and 11 was Iaier establishcd thai the Iine of the watershed ran the othcr side of the 
temole so that if IhemaDoed hntier-line had followed the watmhed as contem~lated bv 
the iW4 a a r y ,  the remPie would have been icfi IO ïhailand (as Siam later becaie). Ri; 
Coun found thar the circumsmcu of delivcry of the maps u> W a n d  i 1908 

"... w m  such as called for some mction, within a reasonable pend. on the pan 
of the Siamese authorities. if thw wished to d i s a m  with the maD a had any 
serious question to raise in regardio i t  They did notdo m. either thni or for mani 
years. and therebv mus1 k held to have awuiesced.'" 

BultheCoundidnoi rclymlcly onthislackofmction by IhcSiamcwauthonties. II was 
able to poini topos~tive acuof acquiesrrnce and mgnition by the Siamse authonries. As 
Cahiei has ooinlcd out the CO& also took into consideration the fact that the Siamese 
~inisterof t ie Interior had thanked France f a  the delivery of the maps and had asked f a  
additional m i s :  the fan that some vears later. the Siamese ~eomohical service had itself - - .  
published a inap showing th; tempie to be in'Cambodian krritory: and the faci h t  the 
Rcsident of the Royal Lnstiniteof W a n d  had made an oficial visit to the tcm~le in 1930 
whm hc had been welcomed by the Frcnch auhoritics with all Ihc honoundue io his rank. 
Such a welmme was. in the view of Lhe Coun. evidenily inmmp3tible with Thailand's 
sovmignry over the temple. II is acumüngiy not surprisig h i  &s wmbination of initial 
uiaction followed by lack of proustovermany years. coupled with positive acIscapable of 
kingconsmied as adve aquiesana.  should haveIedtheCoun ~ w n c l u d e ~ t T h a i l a n d  
was prccludcd fmm challmguig the fmntier as depiclcd on the 1908 map: 

- ~ 

I C I  Reporu 1960. p. 236. 
Ibkl.. pp. 213-214. 
' ICJReporü 1962. p. 23. 
'Philippe Cahier. "Le m p o m m n i  des Cm nimm soum de dmiu el d'obligatim: En Hom- 
q e  d Paul Guggenheim (1968). pp. 248-249. 



"Evenifthere wereany doubiasioSiam'sacceptanceofthemapin 1908,andhmce 
of the h n n e r  indicated t h m n .  the Coun would consider. in the li&t of the 
subsequent wurse of events. that.Thailand is now precluded by hm co&uct from 
assertuie thal she did not a u m t  i t  She has. for fifw years. enjoyed such benefiu 
a s t h e ~ k r ~ o f  1904conl-onher.ifonl~thekne~tofas~b~htier.~rance. 
and thmuph her Cambodia. reliedon Thailand's accentance of the ma0 ... II is no1 
now opcnto Thailand. while mntinuing to claim aid cnjoy the &fi& of the 
xttlemcnf to denv that she was even a conxntin~ ~arW Io if'" -. . 

527. DominicC. in commmting on the Temple cax. suggesu that ii is difficuli IO draw 
defmite conclusions h m  this passage. He winu out that the Coun had already d e m i n e d  
ihat niailand had aceepted thé 16map &fore affming. subsidiarily, that ihailand was 
now rmcluded h denving that acmtance. He also wondm in what terms the Court 
would have e x p m d  i&lfTf ii h a d d k l d  thai the- was no n a d  for il Io d e m i n e  if 
the map had bem acccpied. this fact k ing presumcd by mwan of the reprcscntations aven . . 
by Thailand? 

528. A more mcnt m e n t a i o r  bas also expresscd doubü about whether the circum- 
stances in the Temple case were such as IO be m t i v e  of a mie estoppl binding upon 
Thailand. Referring Io the same passage in the Coun's judgmmf the author mmmenu: 

"Iris submitted that there is here s m e  daamire h m  the muiremenu of an 
estoppel. at least on a soici interpreiation of thow tquimnenis. The benefii IO 
Thailand is no1 mataial: whai is muircd is achanne in the relative mitions of the 
panies. ason a wesaw, whereby thione profiü fmm the otha's d e h e n ~  France. 
and Cambodia. cqually with Thaiiand mioyed the knefii of the 1904 W .  
Furthmore. the bmefit which would be ~ l & a n i  is not the bmefit ofthe tr&. 
which lhailand would have had in any evmf but the x p a r a ~  benefii of the 
represenrarwn that Thailand accepted the map."'(Empharis in or ig i~l . )  

529. In the NonhSea ContimmlSheIfcases, Denmark and the Nethalands w c d  ihat 
the quidistance nile for the deliitatio" of the continental shelf cmploycd in G c l e  6 of 
the 1958 Gemva Convention on the Continental Shelf had b m m e  binding on the Federai 
Republic of Gamany as a muli of her subrequmt c m d u c ~  Afvr noiing the details of the 
subwqunit wnducirelieduponandstaiing that the Fcderal Republic hadnot bccome bound 

"Having regard to thesemnsiderations of p p y  
the c h c e  of a situation of stoppe1 muld suffice to lcnd substance IO this 
m t m t i m -  thatistosay iftheFederalRepublic w m n o w p r e c l u ~ h d e n y i n g  
theam>licabili~oftheconventionalrenime. bvreasonofoastmndun.declarations - . .  
etc..~hichnotonly clearly andmnsistmfiy evinccda~tanœofthatregime. but 
also had caused Denmark or the Netherlands. in reliance on such conducf 
denimenially Io change position or suffcr some prejudiœ. Of this thcre is no 
evidence whatevcr in the oresent case."' 

Here the Court isclearly mahgrefmnce IO the essential clmenu of estoppel in the suie  
sense. and fmding ihat there is no evidence IO sustain such a plea. 

' I U  Rrporü 1962. p. 32. 
'Christian DominiçC."A ppmpm C prinnp de I'atoppcl en dmil der pm: En Hommage d Pad 
Guggenheim (1968). p. 357. 
'Thirlway. lor. cil. ai para 524. fmmov 7 above. 
' ICJ Reports 1969. p. 26. 



530. In the Gulfof Maine case. the Chamkr of the Coun was conhnted with a saies 
of arguments basdon pleas of e s t m l  oracquiesana. In the fint place. Canada argved 

disputed arcasof the Georges Bankand hadneithn protesied nor evicedany .mcuon. the 
United S ~ ~ I M  mnduct mnveved thc clear (if falw) impression that the United States 
acccpied the Canadian claims:thercby esto&ing t h e ~ n i i d  States h m  later chailmging 
these claims. m e  Chamber rejected this Canadian argument: 

':.. whilc ir may bc conceded chat the Uniled Stam showed a ceRain hprudenoe 
in mauitaining silence alter Canada had issucd the fus1 pemiü for exploration on 
Georges Bank. any anmipi to amibute to such silena. a bnef silmœ al IhaL legai 
mnscqumces taku~g the fom of an estoppel. =ms to be going IOO far."' 

Canada also rnaintained that the United States had acsuiesced in the idea of adopth a 
median line as the manrime boundary by reason of the &nduct of Uniied States ofiic&. 
Dam'cularly evidenccd bv the "Hoffman l e W .  Mr H o f f m .  an official of the Bureau of 
k ~ a & ~ e m e n i o f  ch;(~niied  tat tes) Dcpamnenrof the lntcrior. in mqiuring about thc 
positionofcmainCanadianamccssions.hadexplaincd inhislennthathe hadnoauthcniry 
w commit the Unitcd States as IO the position i f  a median line. In rejccting the CanadiaÜ 
plca of estoppel based upon the "Hoffman lem?. the Chambcr pointed out that MI 
Hofihan. likc his Canadian countemart. was actine within the limiü of his technical 
rqonsibilities. and that Canada coule no; rdy uponÏhe mntenü of that lcm"as though 
it w m  an official declaration of the United Stam Govemment on that munuy's infnna- 
tional maritime bo~ncimies.'~ 

531. In the GulfofMainecase, the Chamber alsomade an important g m d  pronounce- 
ment concaning the relationship koueen estoppcl and acquiesance: 

'TheChamberobsmesthatinany casethemnccpüofaqui~nœandes~l, 
inespstive of the stam accorded to than by international law. both follow from 
the hindammtal principle of good faith and cquity. They are. howcva, based on 
different lezal reasoliin~. since amuicscenœ is eauivalent to tacit ranmilion 
manifestcdiy uailaIeral-ionduc1 which the o t h e r p k  may intnprrt as c n i m t  
whileesum~l islinlredtothe~ofmeclusionA~atooneview,~rcclusion 
is in fan %e proadural aspect and'estwl the substanÏve aspect of thc same 
minciple."' . . 

532. It is also wonhy of note thac in Ihc GuYofMaine case, the Chamlm mnducted a 
rcvicw of the case-law invokcd by Canada in s u m n  of iü plcas of estoppel or acquies- 
œnce. Canada hadrcliedimrrolkon thejudgme~iofthe~o& in the~o4egian frrhrries 
case wherc the Coun had found thai the Norwcgian authoriues had applicd theu systern of 
&limitation by means of smight base-luies mnsismily and unintenuptedly h m  1869 
until the m e  when the dtspute a r w .  andthatgend tolaationof that Nomegian @cc 
was an unchailenged f a c ~  The Cowt found thai swh genenil toleranon. c&bied with 
other fam (includuig Gnai Bntain's "prolongcd abstention") would in any case wanant 
Notwav's mforcm>ent of ha svstan aeamt the United Kuindom.' in ihe GulfofMaine 
case. thc Chamber mnsiderrd*that thcelemcnü of fact and of law in tùe ~ i w e ~ i a n  
Fisluries case and those in the dimute before it w m  Ica dissimilar for a mm~aris<m to 
produce legal mnsequenccs. The &ber added: 

' ICIRcpom 1984, p. 3 8 .  
'Ibid.. pp. 307-M8. Ct the mamm1 of the men declaration in the &mcm Grecdami ars and 
of rtatcmcnm by h n c h  O o v ~ t  Minkm in the Nuclcar T m  caws. 
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"Neither the l m  duration of the Nonvegian mactice CIO years). nor Nonvay's - .  
activitiesinmanifestanonofthat pranice. ~arrantthedrawffl~ofmnclusions from 
the 1951 Judpcnt that would be relevant in the prcmt Case."' 

Canada hadalso invokedthe award intheGnsba&~arbiUation (beiwmi Swedenand 
N~nvay)~.  the judpenüof  the Coun in the Nonh Sco Contine~alShcycaws. the Tcmplc 
cax. and the case of the Arbinal Awardmade by the King ofSpain on23 Decembn. 1906. 
But the Chamber. in the Guifof Maine case. found that thex aileged precedents w m  
distinmiishableon the fans. Refeninn to the case of the Arbitral Awardmadc by theKint 
o f~pGn on 23 December, 1906, the Ehamber stated: 

- 

"Acquiescmcedid~lav aDm in ihatcsx. but inreaching thatconclusiontheCoun 
reli&onexplicitd&l&&nsof~icmgua.andoncond~ctthat hadcontinuedova 
a vcw long priod. somcthine which docs no1 amly in the present case." . - .  - .. . 

533. ln the Frontier Dispue (Burkina FosolMalt) case. the argument was advanced by 
Burkma Fasothat Mali hadacquiesced utcenain pruinplesofdclunttanon approved by the 
Legal ~ u b C o m m i s s i o n o f t h e 0 ~ ~  Mediation ~ommi&ion dutingan mli& butabaive. 
aaempt to resolve the dispute. Burkina Faso relied on the principle that a State c m o t  
disclaim in a panicular instance niles and principles to which it has acquiesced in 
comparable Ncumsfanm. when their operation b e r n e s  disadvantageous 10 ilself. 

of international law that it would haveio fulhe fmnOerline. weighing for that purposc the 
legal force of the respmive evidcnce submincd by the Panies for ils appraisal: 

"lt is therefore of littie sigtificana whether Mali adopted a panicular approach, 
either in the murse of nepotiations on ftuntier aucstions. or wilh r e m 1  to the 
mnclusions of the Legal ~ub€mnmission of the OAU Mediation  mission. 
and whether that a m c h  may or may not be consmied 10 reflecl a m i f i e  
position, or indced io signify acquie&nce, tewards the principles and niles. 
including those which determine the respective weight of the various kinds of 
cvidencë amlicable ta the disoule. If th& orinciolesand niles are amlicablc as 
eicmmts oiiaw in the prcsent L e .  thcy m'ain so'whatever Mali's at;i'~de. ~ f t h e  
mme is me.  the Chamber muld d v  take acmunt of thcm if the w o  Panies had 

~~~~ ~ ~ 

requested it ti do SO....~ 

535. The leaal effect of silence was aeain at issue in the Elcrwonica Siculn (ELSI) case 
whm the U&XI Statu argued that I& was estopped from advancing the &a kat ihe 
United States amlication was inadmissible bv ruison of the failure of the United Stam 
mmpanies toeXhaust theirlaal med ies  in th; ltalian murrs. The United States argument 
was based on the mnsidcration that ltaly had failad ta raise the argument of nonexhaustion 
of local remedies in diplmatic exchanges with the United States prior IO the submission of 
thedispute to IheCourt. thmbvtlcitlv acccritinnthe United Statesview that local rmedies 
hadbeenexhausted.lnrejstin~the~kited~tat&~leaofest~l.the~hamberofthe~oun 
stated that: 

"... aithough il cannot be excludcd that an cs+l muld in cenain circumstamrs 
arisc h m  a silmce whm something ought to have b a n  said, t h m  are obvious 

' I U  Rcporu 1984. p. 309. 
' Repom oflniemaIio~1 Arbirrol Awmis, Vol. XI. pp. 161-162. 
' IU Rcponr 1984. p. 310. 
' I C I  Reports 1986.p. 575 (para 42). 



difficulties in consüucting an estoppel h m  a mere failure W mention a matter al 
a parücular point in somewbat desultory diplomatic exchanges."' 

upon acquiercnce. In the Temple case,ihe ~ o u n  r e f d  to Siam's lack of~mction Io the 
marisdelivered in 1908eilhcr"withinareasonable luriod"orindeed'Yor many years".'In 
thecase of the ~ r b i r a l ~ w r d m a d e  by the   in^ of~pain on 23~ecember. 19& the Coun 
rclied in pan upon Nicaragua's failm IO raise any question with regard 10 the validity of 
the Award "for several vcan".' Bv wav of w n m i .  in dctermininn. in the Gulf of Maine 
case, that the United &tes sileni; wi& respect to the issuance otCanadian &;loration 
œnnits overdimtedarcas of the Geornes Bank was insufticimt toncate anestoppl, the 
Chamber rcfen;dto the silence as"a bief silence a1 rha1"'and lainconwsted iiwith the 
"conductthat hadcontinuedoveravmlon~pcriodintheArbiralAwordmadebyrheKin~ 
ofsuain case.'nius. the timc elemmi in Gv oanicular wt of circumstances mav well bé ~~~~~~~~ ~~~ ~ < .  ~~ 

&&minative of whether acquiescence can or should be presumed. 
537. Itis subminedîhat the foregoing survey demonsuates that international uibunals in 

gennal, and the Permanent Court and the p w n t  Court in pam'cular. vicw with wnsider- 
able caution arguments based on alleged estoppel or on acquicscence baving the ef fs t  of 
p l u s i o n .  II is of mur= only n a d  that States mgaged in intanational litigation wüi 
mise v e n t s  based upon the vlea of assmcd estomel or acquiescena amounting to 
plusFon. if only for the  soi that the facu s u d g  such a plea may have some 
evidential value. as demonsuating inconsistency of wnducl. even if the plea as such is 
rejected Itis howcverstriking th& inthecase-Iawofthe~ntCo~atleartoverthep~st 
th* years. argumffltr based u m  an assened estoppel or upon acquiescmce mounring 
tomeclusion haveinmostcasesbeniniected bvtheC~~stheswevhasdmionsuated -~~~~~~ 

this was so in t h e ~ o n h ~ e a  ~0111ine&/~he/ffase~ <although it is faûto add that Denmari 
and the Netherlands did not advance a plea of estoppcl as such). in the Gulf of Mainecase. 
in the case wncerning the Fronrier Dispue (Bwki~  FmolMali). in the EIertronicoSicda 
case, and in rhereœntjudgment of thcCounon Nica~agua's application tointmme in the 
iund. Isiand and Maritime Fromier case betwm El Salvador and Honduras. Even the 
earlier case-law of the CouR and iuvredecewr (and indeedof arbitral uibunalsi disDlavs 
the same caution. ïhus. the Danish &ment in the Eartern Greenlandcase th i  ~ o w i ~  
ws m l u d e d  from contesting Danish sovereignty over Greenland by reason of the hien 
deiaration was rejested by-the Permanent COI&, argumentr bas& on esroppel were 
dismisscd by the Rmianoit 6iin in the S e r b i o n h m  case. and in itr advisory opinion in 
the ~ u r o ~ c o n  Commission o f r k  Da& case. and w m  liewiw d i s m i d b i t h e  sole 
arbiuator in the T i n m  arbiuation. ï h e  p w n t  Corn may have rclied IO somc cxtent on 
UnitedKingdom absence of prnrcst agaAt the Norwcgi&suaight base-line system in the 
Nomegian Fishcries case, but, as the Chamber mted in the Gulf of Moine case. the 
Nowegian prac" had k e n  applied for70 ycan and thme had ban activities by Noway 
in manifestation of îhat pranice! 

' ICJRepoN 1989. p. 44. 
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538.Finlanddoesm>tofcoursedenythattheprinciplesofestoppel andacquiesccnce have 
a place in international law. panicularly in relation to territorial disputes. As Bmwnlie 
rightly points our 

"Recognition. acquicscence. admissions consti~ting a parl of the evidena of 
sovereingiy, and cstoppel fom an inter-related subject-maner, and it is far fmm 
easy to establish the points of distinction."' 

Brownlie iiiwise concedes that "in appmpriatc conditions acquiescence wüi have the 
effectofatoppel".citingtheTemplecaseforthis wnclusion.Buthe wamsthatthcprinciple 
of estoppel "has no panicular cohcrcna in intanational law. iu incidence and effects no1 
king uniforni'* and that it "must be used with caution, more panicularly in dealing with 
themitonal issues".l Bmwnlie urges similar caution in assessing the significance of 
acquiescence amounting Io preclusion: 

"Acquiescmcc ofthekind which closes the principal issue (which therefore has an 
cffcct similar Io estoppel) must t'est on vcry cogent cvidence" 

539. It is believed that the foreeoing survev of the juriwmdence of the pt'esentcom and 
of its predecessor. togcther withththe&stan&s of iGrnational arbitral awards reviewcd, 
s u ~ m  Bmwnlie's conclusions. II is really only in th+ Tenwle case and the case of the 
~ r b i r r a l  Award made by rhc King of ~ p a &  on 23 ~ecembrr ,  1906 that we soe judicial 
application of the pinciples of atoppel and acquiewnce. The Temple case can bc 
chkmrised as involving both an ininal acquiemce (in relation io the 1908 map) and a 
subscquent estoppel (based on Thailands later conduci)'. The Arbinal Awordof the King 
ofSmin case is morc difftnilt tocharacterise. The iudmnent carefullv refrains h m  usine 
A i o f  the t a s  estoppel, p l u s i o n  or acquiescn&. f h e  fi~~ding in &spm of the &cg& 
irregu\af~V of the King of Spairis appoimmmt lwks m be based on acquimceb, and the 
fmding in respect of Nicaragua's broader arguments of invalidity looks to be baxd upon 
woenition bv Nimmia  of the validitv of the Award bv e x m s  declaration and bv . . 
cond;cI, bu&ssed byevidence of acqu~esmcc7. 

S d o n  IL Applicaiim d t h e  Law to the F m  

540. At this poinL it is neccssaiy 10 rcven to the facts of ihc -nt case. 11 is Finland's 
silence (and on rhat alone) in relation to the Great Bell bridae mieci on which Denma& - -  - 
mus1 rcly in order Io susiain any plca of estoppcl or acquimcc. 

54 1. Ln the fm place, it is naxssary m look carehilly al the tcmis of the Danish Circular 
Nou of 12 May, I W7.' That C iu la r  Nou conveyed Io al1 fmign dipolomatic missions 
acaediicd Io Dcmnsrk uiformation about consmiction plans for the erectionof a bndge for 

' Ian B m ~ i c ,  Principlcr of Public Imemoiionnl Lm. 4lh Idn (1990). p. 161. 
'Ibid.. p. 641. 
' I b i d . . ~ .  161. 
' l b id . .~ .  161-162. 
'Scl i u t  IO para 562 foomotc 3 above and para 526. foomotc 1 abovc. In the m ~ I I P C .  w 
'Ihirlway. foc. cil., al para 524. femme 7 above. p. 46. 
'See ex1 IO para 524. foomotc 8 abovc. 
' S e  texi IO para 525. foomoe 3 abovc. 
'Anrrx2.2. 



mad and nil M i c  anms the Great Beli. the Danish Parliament having endorscd eration 
of such a bridge by vimie of Aci No. 414 of 13 June, 1973. n i e  Circular Nole statcd thai 
the ~ l r n e d  G ~ ~ Ï ~ I ~  bridee wouid fcanire a hiah lcvel bridne m s s  the eastem channe 
anda low level bridge a m i s  the western chmi l .  It continuk: 

'?he wnsmctionof the aectionanoss thecastern charuielwül.in wnfomity with 
intanational Law. ailow international shippingktween the Kauegatandthe Baltic 
10 proacd as in the past" 

î l e  Cicuiar Note alw, stated: 
"According to aü available data the high level bridge amss  the eastern channel wiU 
no1 in anv wav resbictoassaee throu&theGreat Belt bv existinn s h i ~ s  which have - .  
mavigatei th;e w t e i  in rh; past ..? 

This was however foliowed bv M e r  informationabout horizontal clearance of the two 
sea lancs and by the (ominousjstatmmt that "... the ha vnrical clearance for passage 
undm the bridge wül k 62m. above mean sea level." - 

542. Despiie the IWO assurances about wircsricted passage givcn in this C iu la r  Note. 
il might have bem m m  prudeni if Finiand had rcsponded to il in witing. if d y  Io draw 
auention tothe mssible &wnsisfmcv k w e e n  the k s e d  vertical cleaÏ'ance for~assane 
under the bridge and the assuranceGven in the Noté iüeif. But Finiand had &nabie 
munds forassuming that (a) the bridge omiect then under wnsidm<tion was Unwrely u, 
be punucd a s  a ma& of u&ncy, &en &e degrcc of i n d  opposition to ii wi& 
Denmark and the fact thal many previous pmposals for a bridge anms the G m l  Belt had 
wme to nothine and ib) ~cnmarl< would in &v e v e n ~  if the &m brideeumiecl w m  to bc - .  . 
pursucdasama-mof~cy.give fuüeffeci t ~ t h e s o ~ m a s s u r a n c e s g i v e n i n t h e ~ ~  
Note. As renards (a). referacc is made toCha~ter V. Pan ii of the vrcwnt Memorial whcrc 
adeiaileda&unt~givniofthe various  an& plattomodify th; navigationdl conditions 
in the Great Belr II will k sem that plans had almdy bem formulaicd asearly as the 193th 
for thc wnsuuction of a bridge amss  the Great BelL Ir wül k rccalled h i  the Linle &II 
bndge (withaclcnranceofdy 33 m e m )  hadkanoanedon 15 May. 1935. Bfflel. in his 
se& work on intmationaisuaiü. has conünentcd as follows: 

"Bndm and embanhnenü mut  the (sic) so wnsnucted that practically ail shim 
can pis  under, rapstively through than withoui such difficulties iri manoeu- 
h g .  that the suait ceases to be a navigable watmvay."' - - 

To lhis staiemmt of gmcral principle. Briiel adds the follomng fwmote: 
'This was not obsmved in the building of the Little BeIt Bridge sincc it was givm 
a heighi of only 33 m m  ovn the surface of the wa which picvenled no1 nürcly 
large wanhips (although as we arc h m  dealing with mmhant ships this is 
immaierial) but also large merchant vcsscls e.g. motor vascls engagcd inovcrseas 
mide h m  passing through the Beli al all.'n 

Briiel continues: 

"ln this m e a i o n  il may funherbe asked whetherthe trealy' presuppok thatoll 
rhree suai& shall k avhable as pesages M whether. i m & & v c  of the Wly. 
Denmarkcannot by meansofabridp~anembanlanent~inw,mcotherway~lose 
one or evm IWO of them. w, long &one is lefi open. If lhis view is takm -in spik 

' Erik Brllsl. InIemoliodSI~ai.+~ (1 947). Vol. II. p. 43. 
'Ibid.. fmmole 3. 
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of the factthat itmay pmenta cenain interest to have several ways tochoose h m  
thcn the suait which is left ouen m u t  at aü evnits à oassablc by al1 s h i ~ s  i.e. only 
the Great Bcltmuldk conskred asfulfillingihisc~ditionsincethe &mini& 
of the Littlc Belt bridge."' (Emphasis in or ig i~l .1  

Brüel wmments elsewhere chat detailed plans for a bridge over the Great Belt had bcm 
prrpared as early as 19% and chat a schemc for bridges &a both the Great &II and the 
Sound had been dmwn up by a gmup of Danish and Swcdish engmeen in the mid- 1930s 
and published in 1936.' 11 m a i n s  only 10 add chat Brücl. in anolher passagecommcnting 
on the consmiction of the Linle Bclt Bndge in 1935. exprrsws the following view: 

"On the other hand, Denmark can now - if she bars the Sound - no more close the 
Great Belt which f o m d y  had been passable by ail vessels." 

Thu. there is clcarevidena that plans for theconsmiction of bridgesover theGreat Bclt 
and. indeed. the Sound wert under consideration in the mid-1930s. no doubt as a 
conmuence of the mnsmiction of the Little Belt bridge: and that a vav  eminent Danish 
interktional lawyer (Brucl) had dmwn atwntion to the-limitations impo&d by ihc Treaty 
OfCopnhagenonthe buildingofabridge ormbankmmtams theGrcatBeltwhich.after 
the ansminion of the Little Belt bridge. was and remaincd the only viable passage-way 
from the Baitic to the North Sca (and vice verso) for large deepdraught vessels. Amrd- 
ingly. the bridge pmlcct of 1977 was on~y the iatest in axnesof suchprojccts which had 
k e n  planneci since the mid-1930s.TheCourt will remil inrhisconteu ihat aGovemmental 
Conünission was establishcd in Denmark in 1948 to s ~ d y  the possibility of consmic!ing 
a bridge over the Great Belt, the Commission repming in 1%0. Again. this led to no 
immediate action kvond the scninz uo of vet another investieation.' In ail the circumstanc- 
es and in the ltght ofthe long histob of abonivc to co&mict a bridge overihc Great 
Belt. it is hardly surunsine that Fdandshould no! have rcacud unmediaul~ to theDarush 
~ircular ~ o t e  of 1 i ~ a ~ r 1 9 n .  

543. As reaards (3). F i a n d  also took into acmunt the two solemn assurances eiven bv 
Dmmark in thi c h s r  Note about passage h u g h  the Great Bclt. Finland w& sure6 
mtitlcd to rcly on these assurances. fortified as rhcy were bv the public views a l d y  
expresscd by IWO vcry eminent Danish iniemationallawym.~nen&on ha.? almdy bec; 
dirrcted to the views exprcsscd by Brüel: the evidence of % m m ' s  views. as exriressed 
in lus 1957 evidmcc 10 ihe ~arUsh Great Bdt Commission and in his published s&temmt 
of 29 January. 1%2. can be found in Anna 19 tothis Mcmoriai. The Circular Note of 12 
May. l97.&dnotgoinwany&tailontheuchnicalspsificationsofthepmpowdbridgc. 
àyond indicating lhe planncd horizontal and varical clearances. But even a bridge wiih a 
vertical clcaranœofody 6 2 m e m  wouldnotnecessarily havecausedproblems f & ~ i a n d  
if the more detailcd plans for the bridge had iakm sufiicicnt aaount of the muirement, 
rcfmed w in the s&nd of the Iwo Danish assurances. not IO'' ... resuict passa& h u g h  
theGreat Beltby existingsiups whichhavenavigaiedlhesc waminthepast ...". such* 
including the drill ship<suthmibla and jacl<-ups manufacnd in ~innish shipyards; 

544. Finland's silence and la& of nsponw the Danish Circular Note of 12 May, 197.  
m u t  also k assessedinthe iightof the he-frame within whichareactionmight havebœn 

' Erik Brllcl. Imcmofionol Smuü (1947). Vol II, pp. 43-44. 
' Ibid.. p. 15. foomoic 3. 
' I~u. .~.  111-112. 
'Danish WnnuiObscrvatinrs of 28 lune 1991. paras. I I  and 1 1  



called for. Denmark concedes, in its Wrincn Observations of 28 June. 1991. that the then 
Danish Rime Minisia announad to the Danish Parliament on 3 Octokr. 1978. that, due 
to fuiancial considcrauons. the Covmunent had decided to postpone the implemenration 
of the Great Belt project' Ir wems that the decision to suspend the projcct had already bem 
taken no lavr then 30 Aumst. 1978. whrn the Danish Rime Minister in lmed  the oublic " ~ . ~ ~ ~ -, ~~~~~ ~~ 

that an agreement had been reached kween the Social D e m m t s  and  ens sa to suspend 
the omiect sine die. Denmark denies that the miect  was sumnded "sine die" and wints 
to ihe Tact thar the Danish Minisler forhbl ic '~&ks had s t a k  on 17 Octokr. 1978. that 
the project was not abandoned but merely postponcdforan anticipatcdperiodof fowto five 
years.'Howcvnone interprctsthetcm in whichtheproject wasfmally suspendedin 1978. 
t h m  is nodoubt that it was put "into the rehgcrator" for an indefinite period. even if it was 
expccted or anticipated on-the Danish sidcthat work on it might be resumed within a 
measurable period. Accordingly. as h m  30August. 1978. ai the laiesi. the thenGreat Bell 
projec~ to which rcfcrena was made in the Danish Circular Note of 12 May. 1977. was 
effectively suspended for an undefincd penod. It follows that any immediatc threat Io 
Fishrinhtsandintcrests was(atleasttcmwrarilv)removedasfmmthcswnmaof 1978. 
so that no-reaction h m  ~inland'to the ~ a n i i h  ~ i r c h r ~ o t e o f  12 May, 1977. was mcould 
have been cailed for as h m  the date of the announcement of the suspension. Finland's 
silence on the Danish C iu la r  Note of 12 May. 1977, understandable in the light of the 
considerations to which reference has already been madi, was therefm a "brief silence" 
(to use the phrax adopted by the Chamkrof the Coun in itsjudgment in the GulfofMaine 
case). 

545. II is of c o r n  n a d  that Denmark should have sought to wncenmte attention on 
the Danish Circular Note of 12 May. 1977. notwithstanding that the bridge project under 
mnsideration in that vear was effectivclv sumnded iust o v a  a vear afta the issuana of : 
theNote. Itis naniral iionly because &arkkks&reby tocs~blishconrinuirykwan 
the 1977GreatBeltpmjectandthesubscqucnt 1987GreatBeltpmjecr But infactthere was 
no such continuiry. This is conruincd by the fact that the Danish ûovemmenr felt obligcd 
to send out to foreiçn missions a c d i t e d  ro Denmark a m n d  Circular Note on 30 June. 
1987. m e  fus1 tw~-~aragra~hs of the 1987 Circular Note are inswctivc as demonsmhg 
the lack of continuiry k t w a n  the 1977 pmject and the 1987 pmjecc 

' m e  Minisùy of Foreign Affairs has the honour to inform thaton 26 May 1987 the 
Danish Fokcting (Parliament) passcd a new Act No. 380of 10 June 1987 on the 
consmiction of afixed traffic &tion for both vchicular and rail MIC a m  
the Great Belt i.e. betweni Halsskov on Zealand and Knudshovcd on Funen. 
'Ihe new Act re~eals the former Act No. 414 of 13 June 1983 (sic) on the 
conmuction of a bridge a m s s  me Great Belt, of which al1 ~ e a d s  of Mission were 
infomed by Ciu la r  Note of 12 May. 19TI." 

546. 'Ihus. the fmt object of the 1987 Ciu la r  Note was Io inform foreip missions of 
the passage of this ncw Act, which was to pmvide the stamtory basis for the new projst, 
and of the -ai of Act No. 414 of 13 June, 1973. which provided the statutory basis for 
the 1977 Great Belt pmject. 

1 WNrh Wrinui Obwwations of 28 lune 1991. pan 14. 
Mr Magid'r siaumcnt of 2 luly 1991. dmng the oral heanngs on Enland's q u n i  for an indi- 

cation of pmvis8onal mearurrr. But cf para 15 of the Dmrh Wnticn Obwwanons of 28 lune 
1991. where the Minüur is mordcd ar having sirnply s w d  Uiar "Ur Govunmcni upccrtdUiar 
the rrmsary pmnditions for muming the Rojen would no1 be p e n i  until4-5 yean had 
passed": mphasis supplicd. An upeerakm bits somewha! shm of an onriciprion. Sa alw, 
Chapicr V, Pan il above (paras 130133). 



547. The 1987CimularNotegoeson todemonswtethe signiT~cantdillmas betwem 
the 1977 Grcat Belt ~ r o i s t  and the new mist of which notice was king fivm in 1987. 
nie ncw pmjst  wik & be tackled in iwo stages. ïhe  Ihemt stage wasïgbe a railway 
mnnstion. by means of a Nnnel unda the castan channel of the Great Belt and of a low 
lcvel bridge acrossthe wcstan channel. nie secondstage wastobe amouirway mnncction 
which was to cmss the western channel on the same low level bridne as the railway ~~~~~~ 

mnnstion. n i e  m n m t  with the 1977 G m  Bell projcct is significant, s ina  the 1977 
mistenvisapedthe railway mnneftion acmss the castern channel as proceedingby means 
;>f &e sarne Ggh level bridge as would cany the motonvay conn&tion. But ;vin m m  
sianificant is the followinp; statcmcnt includcd in the 1987 Cimular Nole: - - 

'31 has no1 yet been decided whether the motonvay shall cross the easlern channel 
on a high lcvel bridge or a m e l . "  

This is immediately followed by a funher solemn assurance: 

, "ln case the bridge solution is selected, the erection of the bridge section cmssing 
the eastern channel wüi. in mnforrniw with international law. allow for the 
maintenance of freepassa~cforintemali~nalshipping bcoueenthe~attegat and the 
Baltic Sui as in the past" 

548.11 is nscssary to interpolait hem that benvcm the years 1977 and 1987 no less than 
13 F i i s h  drill ships and oil rigs of various fyps had pas& lhmugh the Grcat Belt. . . . 

549. Denmark raised no obiection 10 the oassaee of these ddl shim and oil ries. this - 
passage being effected in acf&dance with ;he & assurancm givm'by Dmmark in its 
CircularNotcof 12May. 1977. Moreovcr. itcannot beobjstcdlhalDenmark was unaware 
of the mntinuing passage thmugh the Great Bclt of d d l  ships and oil ngsmanufactud in 
Fiiand and the Soviet Union during this uerienod - .  

550. That the passage of these drill ships and oil rigs (produced not only in F i a n d  but 
also in the Soviet Union) had bmi noted by the Danish authorities is coniumed by the 
statment made by MI Magid on 5 h l y  during the m m  of the oral hearings on ~ u i l h d ' s  
q u c s t  foranindicationof pmvisional measures. Mr Magid. innsporx toaqucstionposed 
by ludge Shahabuddmi. r e f d  to the fart that the official commenu to the 1987 Bill. 
md by the Danish Minisw of Public Works. had assencd that: - .  

"Ahighlevclbridge shallprobably haveanavigationalcleamnceof 76-TImenrs." 
In mmmenting on this assertion, Mr Magid statcd: - 

'The Minisw based its cstin!ate uwn information from the ~inisw of uidustrv ~~-~~ -~ . ~ 

and the Da& Maritime ~uth&&,&hich had in 1986 notedlhat d d l  ~hi; , 

omduced in lhc Soviet Union and Fiiand had a hcieht above water levcl rannine 
~ t w e e n  60 and 75 m e m  and that a bridge clcarank of 76 mems was thaefo; 
callad for."' 

Subscquenlly. the Danish Govmunent reduced the brid$e clearance 10 65 m c m .  
notwiihstandingthe informationavailable totheDanish MiniswoflndusIyandtheDanish 
Maritime Auihaty about h mntinuing passage ihrough the Great Bell of ddlships 
produccd in the Soviet Union and Finland havinp; a heinht wcll above 65 m e m .  - - 

551. 'Ihe main point to note about the C i l a r  Note of 30 June. 1987, howevcr. is that 
il clea~Iy indicalcd thaî no fuial decimion had yet becn made as to whethcr the mad 
mnnccuon ovu the cascm chatmel should bc b i  way of a high-level bndge or by way of 
a m e l .  Even if it wae to be by way of a high level bndge. no indication was givm in the 



Ciu la r  Note of what the vertical clearance would be. Anain. Finland and other foreian 
States w m  in any cvcnt reassurcdthatif the bridge solution-wmto beselectcd. theercctiin 
ofthe bridaesectionmsmgthecastemchel will "inmnfonniry with inmtional  law. 
allow for the maintenance i f  free passage for international shipp&! betwan the Kanegat 
andïhe Baltic Sea as in the past", the'past" for this purpose includingthc year 1986 when 
the Danish authorities had, as Dmmark iwlf admiu. noted the passage through the Great 
Belt of drill ships produccd in the Soviet Union and Fuiland and having a height 
mnsiderably in excess of 65 mems. 

552. It is amply clcar h m  the fmgoing analysis of the 1987 Circular Note that Finland 
cannot be held to have acauiesced. as aresult of her failurc torsamdto that CYcularNote, 
in th; construction of a hi& level bridge over the castm channilof the Great Belt having 
a vertical clearance of65 mems, the cffcn of which wouldbe todenv free vassane thmu& 
the Great Bell of drill ships andoil rigs manufacuircd in Finland ~ ~ t u n n i  for &ad UafEc 
would not have had that eflccL and the option of a tunnel solunon had been left open. 
Morwver. cven a bridge solution would not necessarily have had that cffect if, in drawing 
up plans for the bridge. Denmark had given full cffcct to the assurana given to foreign 
&ions in the 1987~ircular Note. 

. 

553. Indeed, il was no1 uniil receiptofthe ihidDanishCimular Note of î4 October 1989, 
that Finland and other States w m  put fonnally on nooa of the T m  Dmsh decision to 
mnsuuct a high-levcl bridge over the eastem channel of the Great Belt with a vertical 
clearance of 65 mems above sca level. By üiat the .  Finland had alrcady exprcsscd ils 
mncern to Dcmnark. as a result of the le& fmm the Finnish Lnbarsy in &&nhagen to 
the Danish Board of Navigation of 18 July. 1989 (Anncx 60 IO the prcsenr Manorial). As 
sam as it became clear fiÜm the reolv of the Danish Minism, o f ~ o r e i m  Affak of 29 . . ~ 

August, 1989 (Annex61 tothe present Memorial) t h a t t h e p ~ ~ ~ r r a t & l t  bridge would 
indëcd obstruct passage through the Great &II of drill ships and oil rigs manufaitwed in 
Fiand. Fuiland adeavowed to engage Demark in negoliations with a view to Tmdtng a -. - 
solution. 

554. Quitcapan h m  the fact that theDanishCircularNoteof30June. 1987, did n m d l  
forany immediatereaction fmmFuilandkcausctheoptionofatwuicl solutionfmthemad 
wRic m m t i o n  aooss the castern channel of the Great Belt had been dcliberately left 
opn and bccausc a mewed assurana of free oassaec for intcmational shimin~ as in the 
kt had bem givm. the tùm elemmt is ais8 imp&nt in Ihis amtexîj ie silena of 
Dcnmark is. if anvthh~. evm more sienif~cant than the silmcc of Finiand. ïhuine the oral . - 
hearuigs on Fuiland's rcquest f a a n  vdicavon of provisional meas-, it was ad;ninedon 
behalfof Denmarktbai t h e D a m h M u u s t e r o f T ~ ~  hadaldvdccided. in Novanber 
1988. thai only a high-level mad bndge sbuld be put out for ~ h ;  were foreign 
missions no1 immcdiauly notified formallv of thisdsision?nie Ckular Note of 30J11ne. 
1987. hadclcarly put fokign missionson iotiœ that bath options - a high level bndgeand 
a tunnel - were still open as reganls the road M c  m m t i o n  acmss the rasrem c h e l  
of the Great BelL yeti1 was not util 24 Ocwber. 1989 - almosta yearaiicr Denmark had 
decided in pnnciple in favow of a hie-levcl bridge - that fmign missions wae infornicd 
mi only that a T m  decision had bcni a m  w i h  Denmark in favow of the high-level 
bridge solution but that thc plan was for a high-level bridge witha v d c a l  clearanaofody 
65 m e m .  Oneof the asmtial elnnmuofany pleaofacquicsance is rhatthc Stau allcged 
IO have acquiesccd actcd M failcd IO an in full howlcdgc of the circumsiances. ïhus. 
Article 45 of the Viema Convation on the Law of Treaties, 1969 (which deals with 
acquisance in the amlexi of the law of ùcaoes). pvides:  

' Statamnt by thcagcnt of Dmmak MI. hiagidon 2 July 1991. 



"AStalemay nolongerinvoke agroundforinvalidating. tmninating, withdrawing 
h m  or su&ndiigthe opaatio" of a maly under ~ i c l e s  4.6 io 50 or Amcles 60 
and 62 if, &r becoming m r e  of the foc&: . 

(a) it shall have expressly agrced that the maiy is valid or =mains in force or 
continues in opration, as the case may k. or 
@)it may by reasonof iisconductbeconsi&redas havingacquiescedinthevalidily 
of the m t y  or in its maintenance in fonx or in operation. as the case may be." 
(Emphasis supplied.) 

It will be noted that the phrase "after kcoming aware of the fans" govems both limbs of 
the d e  so enunciatd. In the presenr case, and applying by analogy the principle of 
acquiesœnœ as fomulated in the conturt of the law of ûwties. il is apparent that limb (a) 
is wholly inapplicable (kcauscFuilandhas neverexprcssly agrcedthatûenmarkisentitled 
tobuilda high-level bridgeovertheGreatBelt which wouldprevent the fmpassageofdiiil 
ships and oil rigs rnanufacNrcd in Finiand). and that limb (b) is equally inapplicable 
(becauseFinlanddidnotbecomcawmcofthefumDanish~ toconsfnictahieh-level 
bridge over the Greai Beli with a vertical clearanceof 6 5 k e k s  untii the summer-of 1989 
ai the earliat. and immedialcly ventilated ils conœrn). Ii should also be noled that the 
Inmational Law Commission. in iis commeniary to whar later became Micle 45 of the 
Vimna Convention on the Law of Trcaties. laid panicular smss on the n a d  for the State 
alleeedtohave acauicscedin the lossofariehtto&vokea wundof  invalidiN.tnmination r~ - . . 
etc.lto have ban 'awarc of the fam. The Commission considers: 

".... lhat the awlication of the d e  in anv eiven case would nesessarilv nim uwn 
the facu and ia i  the govming consi&-ion would be that of goxi faith. ihis  
be ig  so. the principle would notoprate if the Statc inquestion had no1 ban awarc 
of the fans giving rire to the nght or had no1 kai in a position k l y  Io exercise 
iis nght to invoke the nullity of the trraty." ' 

If one applies the principle of good faih to the cclrcumslanccs of the pmml  case. the 
suspicioncannoi wholly bedismissedlhatücnmark for inurnal political or indecd forother 
rea&m. had detamin& alreadv in 1987 thar the motonvav &tion a m s s  the castent 
channel of theGMt Bell shoul ik  by m-ofa hgh-leveibndge ratherüian a tunnel: and 
thai1heCilarNoteof30Januarv. 1987.wascarefullv fmulatcdionxJuce ioaminimwn 
thepossibiiilythatforeign~rafesiigbtobjecttosuch~solution.ltisinan~ e~ent~uiteclear 
thatfmipmissionsa~tcdto~wnenotformallymadeawmcofthefullutent 
of the Danish plans for a tUed link for road WIC across the eastem channel of the Great 
Bdtuntil24October. 1989.Accordinelv.anvDanishammentofacauie~cmœbasedum 

555. Fuiland would in any evmt question whether Denmark is mtiUcd to rcly on tacit 
mnuntinthefomofacquiemnœasabasiiforuniiateraiactionby wayofdaogationfmm 
the gennally T U X ) @ ~ ~  rigbt of f i u  pasage for international shipping h u g h  suaiis. 
Fuilandisawmcthattacitconwntdoesplayaroleinintmatiaiallaw,notably inconnection 
with the d e  govcming the acceptana of reservations to multilateral conventions. But the 
rationale h m  is that al1 States partics to the multilatcral convention in question orcntitled 
to become parties wUhaveb&nmadeawareofthemnvationfmulaled by theresming 
S m .  and WU have bccn mvm an 41~0nuniN to obiect to the rescrvation and even in 
un~mis  to anach to such objection thiionsequaice oia dmid of acaly relations with the 

-- 

' Repon ofthc InicmionolImv ComMr~ion (1966): GAOR. 21si Session. Suppkmnt No. 9 
(Ai6U)9/Rrv.l). p. 69 (para (5) of mmmmiaiy w An 42). 
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reservina State. Funhcnnore, it is clear lhat any reservation which is incompatible with the 
object G d  purpose of the convention is im~rmissible. ïhere are accirdingly cenain 
salemiards for States confronled with a msewation Io a multilateral mnvention which they 
m&&r w be cither impemussible or iniical Io Wu intercsis. ï he  situation is howevër 
quite differeni in the coniext of pmpowd unilateral action by a State to m m c t  a Uaffic 
link a m s  an international suait which would obsnuct fne passage Ihmugh lhat suait for 
a paninilarcategory orcalegoriesof international shipping which have previously enjoyd 
such fneoassaae. Indeed. Finiand wouldsubmitthat, insuchckumstances. what isneeded 
istheex~sa&mmtofthcuwr~tates,thatisio say.thcStates whichhavemditionally. 
andasofrighi.utilithcsÙaii forthc frcepassagcofvcsselsconsoucted intheirshipyards. 
Finland no& that this was the wsition taken bv the United Kinedom and ~ r a n œ  in the 
contexi of thew early considetauon of proposals;o fonsmct a T& luik across the Dova 
S r n i  in the Eneltsh Channel. in a Jomi Reoon of Bniish and French officiais submined w 
theirrespectiv;~inisters of Transport in 1963. refmncc is made to the juridical pmblems 
inhcrent in the m s a l  to consmict a bridee acmss the Dover SÙait for road and rail use. 
following a skight route 21 miles long. ~ i f e r r i n ~  to this k d g e  project, the Joint R ~ O ;  
States: 

'niebridgeoffasacontinuousrnadandrail Channellinkintheopni, whichmakes 
il anamact ive~~~wsal  mroadusers: bulitwouldundoubtedlv beanew andsenous 
hîrardand soi&of&lay to mercantile and naval shipping h the Suail of Dover. 
which is one of the busicsi shipping channels in the world. with M t c  of the ordcr .. . 
of 500 ships a &y; momvcr II CO& nm be c o m ~ m ~ e d  withow In~cmariO~l  
agreemenr boih to the bridge inprinciplc and to the additional measurcs nMsary 
for the safe regdation of &a wffic;';' (emphasis supplied). 

ï h e  same point is w t e d  later in the Joint Report: 
'Tlesides the serious disadvantaae m shimine which it would involve. the bridge 
pmjectmuldnotbec&edout,~ving~ard~o theprin~i~lesof intem&ional la;. 
until Great Brilain and France hndsoughi the concwence of the Smes primipally 
c o ~ t r n r d  with mvig<111'on in the chamel. An agnemmt of this kind, which could 
in oam'cular be concerned with the drawina uo of a svstem for the medation of 
na;igdon, would d n l y  involve ~ength~n;~otiati&s which wouldonly with 
dificully be brought w a conclusion." ' lEmphasis supp1ied.J 

In a later chaptcrof the Joint Report devoted to 'Raeticability". the juridical aspcfs of 
the bridge pmjen an analyscd in the foiiowing tams : 

"A bridge would interfm with the use of nxogniscd sea lanes and, b e f m  
b e a g  ils consmiclion, it would be nefessary fmBritain andFrance roscekrhe 
p&ap&ovalof the~tafes~rimipoll~ conceGdwith navigation in rk Channel. 
Il would noi suffice mmly w notify and io Ii&i and mark obsmictions. If anv 
associated system for the &gdationhf navigation w m  to be complied with. thii 
also would q u i r e  international apcment in advance. International a p m e n t  on 
a matrn of such complexity could only be achieved after prolonged and dficult 
negonation." (Emphasis supplied.) 

' Propos& for a Fivd C h 1  Li& (loint Repm by British Md French Officialr prrwntcd u> 
British MdFrench Ministem of Transpon in July 1963): Cmnd. 2137 (AMex 58 w ihis Mernori- 
al). ~ h c  ngtion is h m  para 1.8. 
' Ib id... para 1.9. 

'Ibid..- 3.17. 



Ihus. it wiil be seen that. whm mnsideration was fvst given in the 1960s to the 
mnsnuctionof a fixed Channel link. boih the British and~rench~ovemmenümnsiderrd 
it necessary IO obtain the he"concurrencc" or the 'pnor approval". of the States principally 
conccmedwith navigation in the Channel if a &dge solution w m  to be pursued. nial 
w n m c e  or prior approval would have to take the form of an international agreement 
which would b; difficht to negooaie. Il is of m e  interest that the plan for a bridge 
mnnection underconsideration within the hamework of the 1963 Joint Repon mvisaged. 
for the 10 spans mssing mgnised navigation channels a clearance height above high 
water of 230 feet 0 0  metres).' 
556.~Counwillbeawarethat~1ai~foraf~1ed~II'uik~e~e~spponedf0~~o~ine 

mnsideration of the 1963 Joint ~ & n ,  and that the maner was not t&enup again by th; 
two Goventmenu untii 1981 when a further ioint s ~ d v  bv exoeifs was commissioned. niis 
rcsulted ui the submission. in lune, 1982. oia fwiher~&n'ofa UWFmnch SNdy Croup 
analysine the variousaliernatives forafixed Iink acrossthe Channel for rail or road Mit. . - 
This second Repon is not as specific as the 1963 Joint Report about the necd IO obtain the 
mncumce  of user States in the fom of an intemational agreement kfom work muid 
begin on a bridge pmject. Nevcnheless, il does miterate the need for international 
consultation in the wntext of mwsa l s  for bridges. immeised ~ b e s o r  mmbined proiece: . . - . . 

"All the road pmjens q u u x  fmed smicms  IO be placcd in the sea. e.g. bridge 
pim.  ventilation shah  eu. Thex: snucnires mus1 be pmlened ~gainst accidental 
&llisions with ships evm if they are located outsidé the shippkg lana. In this 
mpect, although pmposals for new. mmpact and economic devices bave been 
sketchedouLtheonlvtweoforotection whichcanbeconsiderrdatmsentconsisfs 
of anificial islands. %idim;nsions of these islands would have to be substantial 
- a  4060 m. ~ l a ü o m  mund the snucture and low madient s l m  (one in thru to - . . 
one in five),'all protected hum crosion. 
h m  the point of view of the hazsrd toshiwine. the macine of thesc obstaclesand .. - . - 
the nexibdity of their si i ig varies acmrding to the option ch-. bu! no pmject 
mmvletely avoids them beine locaud in a main shiwina lane. Thercfm. for al1 .. - 
the& options. measures mwi be taken to maintain the freedom and safety of 
shiwing during survevinn. mnsmiction w d  and (with mead ro the f d  .. - 
S~UCNTC) the 0&ratùigph-&e. 

- 
It would ofmurse be therrsransibility ofFrancc and the UnitedKinndom to draw 
~~thesepmvisions. butoth&counuie~shouldben>nsultedihroughtheappropnale 
international authorities to dunonsuate that the nahü of m i t  passane will be - . - 
rspstcd and shipping safety maintaimd" 2 

Ihc pmblems associated with bridges. immmcd ~ k s  and other composite options an 
summarised in the second Report as foUows:- 

'Tor bridges. immened ~ b e s  and the composite options, pmvisions for maintain- 
ing the &ty and fretdom of shipping m u t  be &am up and approved by the 
inumatiaialoganizaoonsonccsaidyofthcmjat issufficimrly advanced T h m  
is no guarantee that the o u m e  of such nego&tions would k favo~rable .~  

' Proposak for a FiredChonnrl Unk (Joint Rcpon by British and F m h  OfiiFials prrscntcd to 
British and Fmnch Minislus ofTninspon in July 1963): Cmnd 2137 ( h x  58 to this Memmi- 
al) a t p  13. 

' F u e d C h a d U n k  Rcpon of UKlFrcnrh S ~ d y  Grwp (Jw. 1982) : Comnd 8561 ( A m x  83 
Io Lhis Manonal). Thc cilaion ir fmn ~ h ¶  4.12 and 4.13. 



557. Finland is of wuse aware that no direct mmuarimn can be made beween the 
pmposal fora high-levclmadbridge amssthe English Channeland the proposal fora high- 
level road bridge aaoss the eastern channel of the Great Bell F i a n d  is qualiy aware lhat 
the evcnnial k t s i o n  of the French and British Govemments for a fued Channel Iink was 
m mnsmct a bored radway aimiel. whkh raised none of UK dificu1Ues idenfificd in the 
1963 and 1982 ~ e ~ o n s  of &curing the wncmnce  or a p m e n t  of the States pruicipally 
mnœmed with navigation in the Channel andüirough the Dover Suait What is. howevu. 
of relevana in the &nt w n u t  is the meni t ion by both the French and British 
Govenunents ofthe r;œd to &UR thehe'vcm&ntof &user .States toany projen (such 
as a bridm mien) which would haveasienificant impact uwn the safety and frredom of . . 
shippingininand through the ~ o v w  ~ u a i ~ -  

558. Finland has so far wncenwtedondemonsnatinglha~ as a Statepawtothemesent 
case bcfore the Coun. she is neithu esioppcd h m  Challenging the &mpatibilib with 
intemalional lawof the c m i  Danish pmject forestablishinga fixcdwfic link aaoss the 
castern channel of the Great Belt nor has sheaauiesced in thatmoiecl. so taras it involves . .  . 
theansmictionof a hi&-le&Ïbndge v&hacl&ce of65 m e m .  But it wiü be apparent 
to the Coun that the substantive issue which the Coun has to decide in the p m t  case. 
namely, the scope of the right of passage through an intemational s n a i ~  is a matlcr of 
mncem to ail maritime States - indeed to the international mmmunitv as a whole. Finland 
does not of murse take the extreme position lhat no State is entitledro wnsnucl a bridge 
m s s  an international snaiç but itdocstake the wsition lhat the State wishii  t o m m c t  
a high-levcl bridge over an &temational suait wiüi a clentancc height whiciwould dcny 
r>assa~toships,includinndrillshipsandoilriasmanufacniredinotherStates.mustmnsult 
kith.and ob& the posibve agr&nent of, sudi States. parrjcularly where no aitcmativc 
mode of passage through the suait is available or is to te made available for shirs sodmied . - - 
passage. 

559. Finland would summarise its uosition on MY argument lhat might be advanced by 
Denmark alleging lhat Fiand is ;stoppcd fr& ch&enging the &mpatibüity wilh 
intemalional law ofthenirrent Danishpmja f ~ l h c ~ c t i o n o f a h i g h l e v e l  bridgeover 
the eastan channel of the Great Bdr with a clearance height of 65 mems. orhas othmise 
acquiesœd in thal p r o j ~  in the form of the following submiiions: 
1) Nonc of the wndiuons iduitiried by inimiational case-law as S i g  rcquisite for an 

amppcl exist in the pmcnt case. In paniculm. there has ksi no ~pramtat ion or 

to mnsmci a high-kvel bridge over the Great %t wijiicb wouldinmfer' wi'th or 
obsmictthe rightofhcepassage through the Great Belt cmnt ly  mpyed by madiant 
vessels and othcr ships manufactuiFd in Finland. including drill-ships and oil rigs so 
manufacmrcd Fiand relis in this wntext on the essential elcments of stoppcl 
identified by the Chamber of the Coun in its rocen1 judgmat of 13 Septemba, 1990 
on Nicaragua's auplication to intervme in the case mneeming the Lond, Island and 
Maririme i+onr;i i~is~ure beween El Salvada and ~ o n d k ,  by the Coun itsclf in 
the Nonh Sca ContincnfalShrlfcarr. and bv the Chambm of the Coim in the G d o f  
Moine and Elemonica ~ic&--. ruiland quaüy = l i s  on the award of the &l; 
arbiwtor in lhc T;mo arbiuatioh and on the dai ions  of the Permanent Coun in the 
h t u n  Greenland and Scrbian h m  cases. 

2) Onthefaetsofthe-t~~~.~hasbcni~~)~~~hgfqui~abyF~aswuld 
w m i  the Coimin ucating the failm of Fuiland to &pond to thé Danish C i u l a r  
Notes of 1 9 n  and 1987 as oraludine Fuiland from pursuing her Amlication to the 
Coun and seekhg the relielihmin 60ughr ln panicuiar. as r&ds th; Ciu la r  Note 
of 1977. it is dear that Lhe bridge p m j a  thm &amsrniclion was postponcd in lhe 



summer of 1978 for an undefmd period. so that the time element required by 
intemational casclaw to suslain a of acquiemce is not met. As regards Ihe 
CiularNoteof 1987. itiseauallyclearthatit wasnotso wordedastocall forareaction 
h m  F i a n d  in def&ce of ~ i n n k h  righis and interesu. in this context, Finland relies 
inter d i a  (so far as the timeclement isconamcd) on the judgmenis of the Corn in the 
Nomegian Fishcries case. in the case of the Arbiral A w a r d d e  by rhr King OfSpain 
on 23 Decembcr, 1906 and in the Temple case, and on the judgmenis of Chambers of 
the Coun in the Culfof Maine case and the Elerfronica Siculn case. 

3) As the plea of acquiemnœ mis upon considerations of good faith and equily, it is 
necesïwto take into account the cunduct of both~anies to the dimute. in this cuntexl 
F i a n d  iubmiis that the failurc of Denmark. priir to the issuanci of the ihird ~ a n i s h  
Circular Note of 24 Oclober. 1989.10 notify foreim missions of Denmark's decision 
(already faken in Novemkr, 1988)looptf& a hi&-lcvel bridgerakr than a tunnel ro 
canydIafficovertheeastmcharuielof theGreat Belt mus1 be takenasdisentitlinn 
~ e & a r k  h m  advancing a plea of acquiescence as against Finland in respect of the 
1987 Circular Note. 

4) Dcnmark m o l  pmperly rely upon iacii conun! evidencai by aquicxrncr (thc 
mnditions for which no! in any event met in the presentcase) in relation to a pmject 
whch wouldinterim wih and. in some Uismces. physically obstrucithe rightof free 
passage thmugh ihc Grcar Belt of caugorics of shbs which have hithmo mjoycd or 
cxercised that right 
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560. Having regard IO the considentions of fact andof law developed in this Memoriai. 
Finland revcars the submissions it made in 16 Application of 17 May 1991 and asks the . . 
Couri to adjudge and declare: 
(a) That there is a right of free passage through the Great Belt which applies to ail ships 

entering and leaving Finnish ports and shipyards; 
(b) That this right extends to drill ships, oil rigs. other special ships and reasonably 

foreseeable shios: 
(c)?hattheconstru~~onof afixedlinkoverthe Great Beltascurrently planned by Denmark 

would be incompatible with the righl of passage mentioned in subparagraphs (a) and 
(b) abve: 

(d) That Denmark and Finland should stan neaotiations in good faith, on how the riaht of 
k e  passage, as set out in subparagraphs 6) to (c) above, shall be guaranrecd. - 

2û December 1991 
Tom Gmnberg 

Agent of the Govemment 
of Fiiand 
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