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ABBREVIATIONS

The following is a list of the main abbreviations used:

B/CM Bahraini Counter-Memorial.

oM Qatari Memorial.

Q/Rep Qatari Reply.

Q/TCM Bundle Bundle consisting of the Arabic text of minutes of meetings of the

Tripartite Committee with English translations by Qatar deposited at
the Registry by Qatar in accordance with Article 50, paragraph 2 of the
Rules of the Court.

NOTE REGARDING TRANSLITERATION OF ARABIC MATERIAL

The system of transliteration followed in this Rejoinder is that set out at page 7 of the
Concise Encyclopedia of Islam, published by Stacey International, 1989, save for names
which are in common use and quotations from experts’ reports and the Qatari Memorial.

NOTE REGARDING TRANSLATIONS

In this Rejoinder, Bahrain has used, wherever possible, translations which are already before
the Court. Nevertheless, Bahrain does not wish to limit its right to raise questions relating
to parttcular points of translation should it at any stage become necessary to do so.

NOTE REGARDING ANNEXES

Material in support of statements made in this Rejoinder will be found in the Annexes hereto,
unless it has already been produced to the Court in the Annexes to the Counter-Memorial.
Material that is already in the Annexes to the Qatari Memorial or Reply is generally not
duplicated unless it is material emanating from Bahrain, material of which the translation may
be controversial or material to which the text makes frequent reference.






CASE CONCERNING MARITIME DELIMITATION AND
TERRITORIAL QUESTIONS BETWEEN QATAR AND BAHRAIN

(QATAR v. BAHRAIN)
QUESTIONS OF JURISDICTION AND ADMISSIBILITY

REJOINDER OF BAHRAIN

PART ONE

CHAPTER 1

INTRODUCTION

1.01 This is the Rejoinder of Bahrain filed pursuant to the Order of the
Court of 26 June 1992. It responds to the Reply of Qatar on questions of
jurisdiction and admissibility.

1.02 Bahrain does not consider that it is necessary to burden the Court with
an especially elaborate or extensive rejoinder to the Qatari Reply. The latter,
as the Court will readily recognise, is largely a restatement of the position
taken by Qatar in its Memorial - though with a few changes in emphasis.
The present pleading will, therefore, concentrate on responding to
misstatements or errors in the Qatari Reply and on identifying those respects
in which that pleading has avoided, or failed to react to, points of
significance in Bahrain’s Counter-Memorial. Bahrain will deal with such
matters within the same basic framework as that of its Counter-Memorial,

SECTION 1. .The central elements of the case

1.03 The central elements of the case have not been altered as a result of

-1-



the Qatari Reply. The case remains, as it has always been, essentially one
about the nature and cffect of the 1990 Minutes.

1.04 The Parties are not really at issue about the 1987 Agreement, Bahrain
does not deny that the text contained in general terms an undertaking by the
Parties to refer their dispute to the Court. However, the 1987 Agreement
was not complete in conferring jurisdiction. It was expressly conditioned
upon the successful outcome of the work of a Tripartite Committee charged
with "approaching the International Court of Justice, and satisfying the
necessary requirements to have the dispute submitted” to it." At all material
times the Partics saw the task of this Committee as that of drawing up an
agreement whereby the Parties would jointly submit their dispute to the
Court in the form of a special agreement containing provisions acceptable to,
and accepted by, both sides. Nothing ever happened to change this
condition. The initiative of Qatar in December 1990 was an attempt to alter
it, but this attempt was expressly and clearly rejected by Bahrain.

1.05 Turning, as the case does, upon the nature and effect of the 1990
Minutes, the Court will, no doubt, be struck by the failure of Qatar to
produce any first-hand evidence in support of its understanding of the effect
of those Minutes. True, Qatar has produced expert statements of a linguistic
kind seeking to interpret, particularly, the words al-faraf@n as meaning
"either of the parties". It has produced also an affidavit of a handwriting
expert to support its contention that the manuscript insertion of the words "in
accordance with the Bahraini formula” was made not by the Bahraini Foreign
Minister but by the Legal Adviser of the Qatari delegation. But the very
presence of these statements serves to highlight the total absence of other
statements that could have had more bearing on the central issues. The
Bahraini Foreign Minister and the Bahraini Minister of State for Legal
Affairs have, on the other hand, both testified that they intended and

! Qatari translation. The United Nations (ranslation reads: "...communicating with the International
Court of Justice and completing the requirements for referral of the dispute thereto”. Both the Qatati
and Bahraini translations are shown side by side in B/CM, Annex 1.3, Vol. 1, at p. 18.
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understood the words finally used in the 1990 Minutes as confirming that
proceedings before the Court could only be instituted by the two Parties
together.

1.06 Nor will the Court overlook the details of the evolution of the final
text of the 1990 Minutes - an evolution which involved two changes in
earlier drafts which made it clear beyond any doubt that Bahrain entirely
rejected any idea that proceedings before the Court could be instituted
unilaterally by either Party.

SECTION 2. The propricty of Bahrain’s conduct in the present
proceedings

1.07 Qatar has seen fit to write of "the impropriety” of Bahrain having
raised objections to the jurisdiction of the Court and seeks to attribute
responsibility to Bahrain for the fact that Qatar "appears to be in the position
of a claimant” in respect of the preliminary objection, that "for the first time
in the history of the Court two rounds of written pleadings have become
necessary in a preliminary phase” and that "the adjudication of questions of

jurisdiction and admissibility has been abnormally delayed”.?

1.08 Qatar fails to recall that the Order of the Court of 11 October 1991
was only made after a meeting between the President of the Court and the
Parties at which Qatar agreed to the course proposed.

1.09 Moreover, despite Qatar’s stated reluctance to be put in the position
of claimant,’ it sees fit to question Bahrain’s own desire that pleadings
should be filed simultaneously, and without either party appearing as plaintiff

* Q/Rep., paras. 1.06-1.07, pp. 2-3. Qatar appears, incidentally, to have overlooked the precedents,
set out in para. 20 of the Annex to the Bahraini Ictter to the Court of 18 August 1991, for the separate
treatment of questions of jurisdiction.

3 Q/Rep., para. 1.08, p. 3.



or defendant, as had always been envisaged by both States.*

1.10 The Court, knowing as it does the circumstances in which it decided
to order the filing of a Reply and a Rejoinder in the present case and,
especially, that Bahrain was quite uninvolved in this development, will
immediately recognise that these assertions are quite without foundation. In
themselves, they require no answer; but they are of a piece with much else
in the Qatari Reply that is a medley of imagination and unsupported and
unsupportable invention.

SECTION 3. The question of "warning"

1.11 Qatar also makes a preliminary point of the alleged conformity of its
conduct with "two Agreements entered into between itself and Bahrain"® and
of the fact that it gave repeated warning of its intentions to the Mediator.
Although Bahrain will presently deal more fully with the first of these points,
it wishes immediately to stress again that though there was one agreement,
that of 1987, it was imperfect and conditional. The 1990 Minutes do not
constitute a further agreement entitling Qatar unilaterally to commence
proceedings. Moreover, as to the messages said to have been conveyed to
the Mediator, whatever may have been their content, they were not
communicated to Bahrain and Bahrain was completely taken by surprise by
the filing of the Application on 8 July 1991. As Qatar must be aware, it was
the constant practice of Saudi Arabia not to communicate correspondence
from one party to the other.®

* See below, paras. 7.21-7.22, pp. 75-76.

5 Q/Rep., para. 1.08, p. 3.

® As Prince Saud Al-Faisal, the Saudi Arabian Minister of Forcign Affairs said at the second
meeting of the Tripartite Committee: "I should like to confirm that, throughout the period of Saudi
Mediation, Saudi Arabia did not deliver to cither Bahrain or Qatar documents belonging to the other
party. Its role was limited to proposing certain ideas, with the express purpose of avoiding any
exploitation of Saudi mediation to strengthen cither party’s position at the ¢xpensc of the other party”.
(Transiation by Qatar). Annex 1.5, at p. 129.
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SECTION 4. Bahrain’s renewal of its offer to conclude a Special
Agreement

1.12  Qatar has described as "a diversionary measure" Bahrain’s presentation
to Qatar of a draft Special Agreement for the joint submission of the case to
the Court.” Far from being "a diversionary measure”, Bahrain sees its offer
as being a specific and positive contribution to the settlement of the dispute
between Qatar and itself. Bahrain has thus made plain its willingness to
participate in the implementation of the 1987 Agreement in the only manner
foreseen in that Agreement.

1.13 The text of the Bahraini draft agreement is annexed to this
Rejoinder.® Bahrain reaffirms its adherence to its offer to conclude a Special
Agreement on these terms. Bahrain recalls what it said in its Counter-
Memorial: "The Court should not feel that a proper striving to ensure the
application of the judicial process to the present dispute can only be satisfied
by permitting Qatar to proceed with the present case in its present form. An
approach that is moch more likely to be conducive to a properly conducted
case is one in which the Parties come to the Court jointly and willingly - as

was and remains the intention of the Mediator and of Bahrain".’

1.14 Tt may, indeed, be observed that even after Qatar’s unilateral
application on § July, 1991, the Saudi Mediator presented to the two sides
in September, 1991, a further proposal for a joint agreement.” In its Reply
Qatar, although admitting that it did receive in September, 1991, such a
proposal for a joint agreement, fails to reflect the fact that such an initiative
on the part of Saudi Arabia is quite incompatible with Qatar’s thesis that at

" Q/Rep., para. 1.10, p. 4.
¥ Anncx 1.3, p. 107.
* B/CM, para, 9.3, pp. 115-116.

' Q/Rep., note 9 to para. 1.10, p. 4.



Dohah the earlier common understanding that the Court was to be seised by
way of a Special Agreement had been abandoned.”

1 B/CM, para. 7.23, pp. 105-106.



CHAPTER 11

ADMISSIBILITY

2.01 Subject to one important reservation, Bahrain is in agreement with
Qatar on the question of admissibility. Bahrain does not deny that the Qatari
claim as at present framed is admissible."”

2.02 Bahrain must, however, affirm the reservation that it made in its
Counter-Memorial, paragraphs 9.6-9.8, pp. 116-117, to the effect that, if
Qatar should in any other proceedings raise any objection to the admissibility
of Bahrain’s claim in respect of Zubarah, Bahrain must be free to invoke
against Qatar’s present claims any points of admissibility that are suggested
by the nature of any such Qatari objection.

2.03 This reservation is necessitated by the obscurity which still attaches
to Qatar’s position regarding the Zubarah matter. Though invited to
acknowledge the admissibility of Bahrain’s claim in respect of Zubarah,
Qatar has not done so - as the Court will see from paragraphs 5.03-5.04 of
the Qatari Reply. This hesitation itself demonstrates Qatar’s fundamental
unwillingness truly to accept the Bahraini Formula - a formula which was
intended to ensure that there could be no objection to the admissibility of the
matter of Zubarah.

"> B/CM, para. 1.16, p.11.



CHAPTER Il

THE HISTORICAL PERSPECTIVE

3.01 Enough has now been said in the Qatari Memorial, the Bahraini
Counter-Memorial and the Qatari Reply on the history of the dispute to make
unnecessary any further detailed discussion. Bahrain does no more than
reiterate that the Qatari narrative of events is incomplete and tendentious.
There is no substance in the mere reassertion'” by Qatar that during the
second half of the 19th century the Al-Thani family exercised authority and
control over the whole of the peninsula. It demonstrated no presence in
Zubarah and it was absent from the Hawar Islands. The pair of Turkish
maps invoked by Qatar' do not provide any evidence whatsoever of Qatari
presence in the islands. If the Al-Thani really exercised authority over these
areas there would be some concrete evidence of it. In fact, there is none.

3.02 These are not matters with which the Court need further concem itself
in connection with questions of jurisdiction and admissibility. Bahrain
expresses the hope that Qatar will not refer to them in the course of the oral
proceedings. Any such reference will necessarily occasion a substantive
reply from Bahrain and the resulting exchange will lengthen the proceedings
in a manner that will not assist the Court or benefit either side.

3 Q/Rep., para. 2.08, p. 9.

'“ Q/Rep., para. 2.10, pp. 9-10.



PART TWO

JURISDICTION

4,01 In dealing with the remainder of the Qatari Reply, Bahrain will not
attempt to mirror exactly the headings and sub-headings used by Qatar.
Instead Bahrain will relate its response to the main issues in the case as set
out in the Bahraini Counter-Memorial and the manner in which the Qatari
Reply impinges on them.

CHAPTER 1V
THE 1987 AGREEMENT
4.02 The principal disagreement between the Parties regarding the 1987
Agreement is whether it contemplated only a joint reference to the Court (as

Bahrain contends) or whether it also gave expression to the consent of both
Parties to the possibility of a unilateral application (as Qatar contends).

SECTION 1. The background to the 1987 Agreement

4.03 Bahrain, in showing in its Counter-Memorial that the approach to the
Court would be by the Parties jointly, began by noting that the background
to the 1987 Agreement contained nothing suggestive of the possibility of
unilateral recourse to judicial settlement.”” Qatar, it may be observed, has
entirely disregarded that pertinent element in the interpretation of the 1987
Agreement and makes no comment on the course of the discussions prior to
the 1987 Agreement.

13 B/CM, paras. 5.2-5.6, pp. 28-30.



SECTION 2. The 1987 Agreement
4.04 The first item in the Agreement provides that:

"All the disputed matters shall be referred to the International Court
of Justice...for a final ruling binding upon both parties..."

Initially, Qatar contended that by this item the Parties:

"unequivocally and unconditionally accepted the reference of their
existing disputes to the International Court of Justice."'®

Bahrain denied this in its Counter-Memorial,'’ arguing that:

"the commitment was vitally qualified by the provision [in the third
item] for the formation of a committee consisting of representatives
of the Parties and the Mediator."

In its Reply Qatar, though contesting Bahrain’s statement that the third item
qualifies the first, no longer repeats that the first item serves by itself as an
unequivocal and unconditional acceptance of the Court’s jurisdiction. This
is not surprising. If, in fact, the 1987 Agreement had been a complete and
unconditional submission to the jurisdiction, Qatar would find it impossible
to explain why it has waited four years before filing its Application, and why
the Tripartite Committee has wasted those four years in trying to agree on
matters over which no further agreement was necessary.

4.05 The continuing disagreement between the Parties relates to the third
item in the Agreement:

"Formation of a committee comprising representatives of the States of
Qatar and Bahrain and of the Kingdom of Saudi Arabia for the
purpose of..."

19 Q/M, para. 5.40, p. 112 and para. 6.08, p. 135,

7 B/CM, para. 5.12, p. 33.
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(Qatari_translation)

"...approaching the International Court of Justice, and satisfying the
necessary requirements to have the dispute submitted to the Court in
accordance with its regulations and instructions so that a final ruling,
binding upon both parties, be issued.”

(UN translation)

"..communicating with the International Court of Justice and
completing the requirements for referral of the dispute thereto in
accordance with the Court’s regulations and instructions, in
preparation for the issuance of a final judgment which shall be
binding on both parties."'®

4.06 Basically, Bahrain contends that this item subjects the general
understanding contained in the first item to a condition, namely, that the
Parties agree upon a joint submission. Qatar contends that:

"The account set out hereafter will show that the means to achieve the
commitment to go to the Court in the 1987 Agreement was left to the
Parties and that a special agreement was not the only means
contemplated.""

4,07 Qatar appears to attach great weight to an argument expressed thus;

"It will be noted that the third item of the 1987 Agreement states
simply that reference of the dispute to the Court is to be in
‘accordance with the Court’s regulations and instructions’. Since
Atticle 40 of the Statute of the Court allows reference “...either by
notification of a special agreement or by a written application’, it is
beyond comprehension how Bahrain can construe the above provision
of the 1987 Agreement as meaning that reference may be made only
by notification of a special agreement under Article 39 of the Rules
of the Court and as excluding reference by an application under

'® B/CM, Annex 1.3, Vol. I, at p. 18.
Y Q/Rep., para. 3.02, p. 13,
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Article 38."%

4,08 The response to this has two aspects: First, the Qatari Reply
misrepresents the terms of the third item of the 1987 Agreement in saying
that it "states simply that reference of the dispute to the Court is to be ‘in
accordance with the Court’s regulations and instructions’. This
unsatisfactory abbreviation omits the first lines of the third item, namely,
"formation of a committee..." etc., which precede the words "in accordance
“with the Court’s regulations and instructions”. Qatar thus omits the major

requirement that a Tripartite Committee should be formed to approach the

Court and complete the requirements for the referral of the dispute thereto.

The introduction of the Tripartite Committee shows clearly that the Parties
must act jointly in their approach to the Court; and this requirement
fundamentally qualifies whatever theoretical possibilities Qatar may seek to
extract from Article 40 of the Statute and Articles 38 and 39 of the Rules.

4.09 In the second place, the Qatari argument contains a fundamentally
mistaken view of Article 40 of the Statute. This Article only indicates the
method of seisin. The alternatives of "special agreement” or "written
application" there specified have never assumed that, for the latter alternative,
an agreed basis of jurisdiction was not necessary. On the contrary, the
"written application” presupposes either a pre-existing agreed basis of
jurisdiction (i.e. a compromissory clause in a treaty) or a subsequent
agreement to jurisdiction (forum prorogatum) as in the Corfu Channel
case.”

4.10 Qatar also invokes in support of its position a letter from the Amir of
Bahrain to King Fahd of Saudi Arabia of 26 December 1987.
Notwithstanding the express reference in the letter to "the conditions”

* Q/Rep., para. 3.08, pp. 15-16.
4 This is clear from any survey of doctrine and practice. See, e.g., Rosenne, Law and Procedure

of the International Court, pp. 524-525; Guyomar, Commentaire du Reglement de la Cour
Internationale de Justice, pp. 230-245.
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controlling the submission of the matter to the International Court of Justice,
Qatar observes that "this letter did not refer to any need for a joint
submission but left the door open to any means of referring the dispute to the
Court".”? Because, it would seem, the Amir of Bahrain did not in 1987,
before the work of the Tripartite Committee even began, expressly refer to
any need for a joint submission, Qatar pretends that by implication he was
accepting the possibility of an eventual unilateral submission. The idea is so
cxtraordinary as to defy belief - the more so because its cxpression is
coupled with total silence in response to the comment made by Bahrain on
the draft letter dated 27 December 1987 that Qatar put forward at the summit
meeting, held in Riyadh on 26-29 December, in implementation of the 1987
Agreement and which contained the express statement that the Foreign
Ministers of the two Parties would "open negotiations between them with a

view to preparing the necessary Special Agreement..." (emphasis
supplied).”
SECTION 3. The work of the Tripartite Committee

4,11 Qatar devotes a section of its Reply” to an attempt to establish that
Bahrain’s analysis of the work of the Tripartite Committee was "inaccurate”.
This attempt must fail, as Bahrain will now show. Nothing is said in the
ensuing 15 pages® of the Qatari Reply that in any way diminishes the force
of the section in the Bahraini Counter-Memorial that demonstrates in detail
how the work of that Committee was directed to the preparation of a Special
Agreement for a joint submission and nothing else.*

# Q/Rep., para. 3.10, p. 16.

** See B/CM, paras. 5.21-5.22, p. 38.

2 Section 3. The proceedings of the Triparlite Commitiee, Q/Rep., paras. 3.13-3.48, pp. 17-31.
= Q/Rep., paras. 3.13-3.51, pp. 17-32.

0 See B/CM, paras, 5.21-5.42, pp. 39-49.
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4.12 Before entering as summarily as possible into the detail of this series
of meetings, one general observation should be made. Nowhere in its Reply
does Qatar grapple with one basic consideration in the light of which the
whole of the Tripartite Committee’s work is to be assessed. If it was
anticipated that the outcome of the work of the Committee would be that
each side would be able separately to institute proceedings before the Court,
why was it deemed necessary to establish the Committee? The truth is that
in the light of what preceded the 1987 Agreement, as well as of the 1987
Agreement itself, the only thought in the mind of, at any rate, Bahrain (and,
it is believed, Qatar also notwithstanding its present assertions to the
contrary) was that the case would go to the Court on the basis of a joint
submission under a Special Agreement and in no other way. '

A.  The Preliminary Meeting”’

4.13 In dealing with activity before the First Tripartite Committee meeting
the Bahraini Counter-Memorial drew attention to a draft letter of 27
December 1987 to the International Court of Justice which Qatar had put
forward at the Riyadh Summit Meeting of 26-29 December that year.® The
second paragraph of this letter contemplates that the Foreign Ministers of the
two Parties would "open negotiations between them with a view to preparing
the necessary Special Agreement” to submit their differences to the
International Court of Justice. In its Reply Qatar, though mentioning this
draft letter,” makes no attempt to rebut the inference that Bahrain drew
from it.

4.14 The Qatari Reply then proceeds to quote from a Bahrain draft

¥ B/CM, paras, 5.21-5.23, pp. 37-39 and Q/Rep., para. 3.14, pp. 17-18.
28 B/CM, para. 5.21, p. 38, See above, para. 4.10, pp. 12-13.
* Q/Rep., para. 3.14, p, 18,
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agreement proposed at the same meeting® and comments that "there was
no suggestion in the Bahraini draft that the reference of the disputed matters
to the Court was conditional upon the signing of a special agreement”. Since
the Bahraini draft was directed precisely towards the joint submission of the
dispute to the Court, it is impossible to see how this Qatari statement can be
supported.”

B.  The First Meeting™

4.15 Qatar introduces a quotation from the opening remarks of Saudi
Arabia’s Foreign Minister to the effect that the main purpose of the meeting
was to "consider ways and means for referring the issue” to the Court as
showing that the Committee "did not...commence its work on any assumption
that reference of the case to the Court could only be by a special
agreement".” Whatever may have been the course of the exchanges in that
meeting,™ it is clear that at no stage during that meeting did the

* B/CM, para. 5.21, p. 37; Q/Rep., para. 3.14, p. 18,

*! For clarity Bahrain subsequently at the First Tripartite Commitiec Meeting on 17 January 1988
submitled a revised draft Agreement substituting the words "with the aim of reaching a special
agreement to submit the disputed matters between the parties to the International Court of Justice for
a final judgment binding upen the Parties” (Q/M, Annex I1.19, Vol. Il at p. 125), for the words "with
the aim of contacting the International Court of Justice and fulfilling all the requirements necessary
to havc the dispute submitted to the Court according to its procedures and so that a final and binding
Jjudgment be rendered” that had appeared in the draft submitted on 27 December 1987 (Q/M, Annex
IL17, Vol. IIT, at p. 115). Thus, even if there were, which is not admitted, any ambiguity in the
Agreement of 27 December 1987 Bahrain’s position was made completely clear in the subsequent
draft.

2 See B/CM, para. 5.24, pp. 39-40; Q/Rep., paras. 3.15-3.18, pp. 18-20.
% Q/Rep., paras. 3.15-3.16, pp. 18-19.

* The discussion about replacing the words "for the purpose of contacting the Internationat Court
of Justice” wilh the words "for the purpose of reaching a special agreement ..." (sce Q/Rep., para. 3.17,
p. 19 and note 30 above) hardly supporis the view that the Committee was "well aware that there was
more than onc possibility of referring the dispute to the Court”, But cven if the discussion did show
such an "awareness” (which Bahrain certainly does not admit), it is difficult to scc how "awareness"
of the possibility can be equated with a willingness to give cffect to it; and, it may be observed, Qatar -

15-



representatives of Qatar envisage the possibility of a unilateral application,
On the contrary, the letter which Qatar envisaged was to be followed by the
submission of an agreement. The inescapable fact is that the meeting
concluded with an agreement that each side would by 19 March 1988
prepare a draft agreement for the joint submission of the dispute to the Court.
It is this decision that matters because it shows what the Tripartite
Committee believed the 1987 Agreement required it to do.”

4.16 Furthermore, on 27 March 1988, Qatar presented a memorandum
containing comments on the Bahraini draft special agreement. These
comments contained a paragraph relating to Article 11 of the Bahraini draft
which was omitted in the translation filed by Qatar with the Court in Volume
IIT of its Memorial, Annex 11.24, pp. 158-9. At precisely the point where
accuracy is important in reflecting Qatar’s understanding of the nature of the
exercise, there was omitted from the bottom of p. 158 and the top of p. 159,
the following:

"First: With regard to Article II:

(1) What was agreed between our three states was to prepare
a joint Special Agreement to refer the matters of the difference
existing between us to the ICJ for a decision in accordance with
international law. It is quite clear - and this is the formulation used
for special agreements in similar circumstances - that this necessitates
that the special agreement should contain a submission of the matters
of difference and the request that it be decided.

But instead of this, the Bahraini draft, at..."

properly refrains from pushing its argument so far,

35 In note 48 on p. 19 of the Reply, Qatar mentions the statement made by Bahrain at the top of

p. 40 of its Counter-Memorial and states that "this is one of a number of instances of Bahrain taking
a statement out of context and twisting it to suit its own case”. Bahrain both rcjects the substance of
this remark and objects to the use of a word such as "twisting” - a word which falls below the level
of courtesy expected in pleadings before the Court, The agreed minutes signed by all three States at
the end of the first Tripartite Committee Meeting on 17 January 1988 referred to the preparation of
drafts by Bahrain and Qatar for "the fonmulation of the Special Agreement to refer the difference to
the ICJ...". Bahrain's translation is set out at Annex L1, p. 81. For Qatar’s translation, sce Q/M,

Annex 1120, Vol. III, pp. 131-2.
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This paragraph demonstrates three things.

1. Qatar expressly agreed to prepare a Special Agreement in compliance
with the 1987 Agreement.
2. This agreement fell within the scope of the reaffirmation in the first

paragraph of the 1990 Minutes of what had previously been agreed.
3. Such are the character and significance of the omitted passage that
legitimate doubts arise as to whether its omission by Qatar was accidental ™

C. The Second, Third and Fourth Meetings

417 1If one bears in mind that Qatar introduced into its Reply the
examination of the proceedings of the Tripartite Committee for the purpose
of supporting the proposition expressed in paragraph 3.13 of that pleading
(namely, that it was inaccurate of Bahrain to contend that the task of the
Committee was limited to securing a special agreement), it will quickly be
seen that the sub-section that deals with the Second, Third and Fourth
Meetings®’ does not advance the Qatari case at all. That sub-section - as
its title indicates - was concerned only to describe the "Inconclusive
Discussions on Drafts of a Special Agreement". Its net effect is to support
what is said in the Bahraini Counter-Memorial, paras. 5.27-5.32, pp. 41-44.

% The words "First: with regard to Article TI" at the beginning of the seclion which starts with

this paragraph arc omitted, as is the rest of the above quotation. The only section with a similar,
underlined heading in the entire 13 pages of Arabic text is concemned with Article V of the draft, the
other article to which Qatar objected. This heading, "Secondly: with regard to Aricle V of the

Bahraini draft”, has also been omitted in the Qatari translation. Of course, if a heading which begins
with the word "Secondly” had remained in the text, a reader would have noticed the absence of a
heading starting "First" at an carlier point in the document, and would have been alerted that
something had been omitted from the text. As it i8, the omission (or deletion) of both "First" and
"Secondly” conceals from the reader the fact that the text has been rendered incompletely until the
Arabic has been checked against the English on a line by line basis. See Amnex 1.2, p. 85. Sce also

para. 5.18 below, pp. 32-33.

7 Q/Rep., paras. 3.19-3.31, pp. 20-24.
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D. The Fifth and Sixth Meetings

4,18 The same comment may be made regarding the manner in which
" Qatar deals with the Fifth® and Sixth* meetings of the Tripartite
Committee. In vain does one seek in the Qatari narrative any reflection of
the proposition with which the whole section opens. Indeed, at one point the
Qatari representative, Dr Hassan Kamel, is reported as having said: "Qatar
was and still prefer [sic] a special agreement prepared in the normal and

traditional way""

- an observation which can only be read as reflecting
Qatar’s understanding that the task of the Tripartite Committee was that of
producing a Special Agreement for a joint institution of proceedings.
Basically, during the course of these two meetings the focus of discussion
shifts, instead, to the Bahraini Formula. Qatar seeks to imply that Dr. Al-
Baharna referred to an application during the course of discussions. The
word which he used (and is recorded in the Saudi minutes) was talab, which
has the general sense of "request".*! It is the word used for "request” in the

Arabic text of the Bahraini Formula. It is clear that Dr. Al-Baharna was not

* Q/Rep., paras. 3.32-3.36, pp. 24-25.
¥ Q/Rep., paras. 3.37-3.48, pp. 26-31.

“ Q/Rep., para. 3.33, p. 25. The translation by Qatar is from the Q/TCM Bundle, p. 205. (Annex
L.6, p. 131). The quotation conlinues "and not according to the cxceptional way adopted in two cascs
only..". Bahrain believes a more accurate translation would be: "...Qatar has preferred and, naturally,
would (still) prefer that our Special Agreement should be prepared in the traditional way and not
according to what was followed in two exceptional cases only.” (Emphasis added). If Dr. Hassan
Kamel’s speech is rcad in ils entirely it is clear that he is contrasting the cxpression of the question
in Article IT in the form of Bahrain’s "general formula" with its cxpression in the form of a list of the
issues in disputc (i.e. "in the normal and traditional way"). Dr. Hassan Kamel was expressing a
preference for a question which listed the issucs, and it is to this that his argument was directed. He
was not contrasting a special agreement with an application.

*11f the word "request” is substituted for "application” in Qatar’s translation of Dr. Al-Baharna’s
statement quoted at para. 3.40 on p. 27 of the Qatari Reply, the implication which Qatar seeks to make
disappears:

"Excuse me Dr. Hassan, I did not say that. I said that the Statute and the Rules of the Court
do not impose any particular formula for the question. All that is required is that the request
submitted to the Court contained two things: the subject of, and parties to the dispute".
(Emphasis added).
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referring to an application in the sense of a unilateral institution of
proceedings, but to the possibility of each of the two sides, within the
framework of a single joint submission, submitting its own independently
formulated questions. This comes out very clearly in the sentences quoted
by Qatar from the statements of both Dr. Hassan Kamel and Dr. Al-
Baharna:*

"Each party will sign its own annex"
and
"Similarly, we will not sign the annex containing Qatar’s claims."

The annexes here spoken of were seen as annexes to the single joint
submission, not as separate unilateral applications. The technique of two
separate annexes was designed to overcome the failure of the two Parties to
agree on a common formulation of "The Question” (Article 1I); but aiways
as annexes to a Special Agreement. Indeed, this is admitted in the Qatari
Reply.*

4.19  The general trend of these discussions is summed up in paragraph 3.48
of the Qatari Reply:

"The disagreement on defining the subjects of the dispute in a joint
document was therefore not resolved, and each side refused to sign an
annex containing the list of subjects the other side wished to refer to
the Court."

The record of the discussions does not contain an iota of support for any
suggestion that the Parties had in mind the submission of the case to the
Court by separate unilateral applications - and quite rightly so, because no
such idea was in the minds of the Parties. The idea was to have two annexes
to one Special Agreement.

2 Q/Rep., para. 3.44, p. 30.
“ Q/Rep., para. 3.46, p. 30.
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4.20 Moreover, this particular theme is implicitly abandoned in the next
paragraph of that same section® when the Reply states:

"It was becoming apparent that the claims of each Party were such
that they would have to be resolved either by give-and-take...or by
separate presentation to the Court by each Party.”

Here, again, there 1s no statement that separate presentation would mean
separate Applications; and, again, it is right that there should be no such
statement because that idea was not present in the minds of anyone.

4.21 When the idea of two annexes was raised by Qatar in the Sixth
Tripartite meeting, the Parties at the same time sought agreement on one
formula for Article II, drafted in a comprehensive and "neutral” way so that
each Party could, consistently with this formula, frame its written pleadings
s0 as to put forward its own claims. But this was still to be pursuant to a
Special Agreement, jointly notified to the Court. The idea of Article Il being
drafted so as to allow each Party the freedom to make its own claims in its
own pleadings did not reflect any thought that either Party was free to
proceed by unilateral application.

4.22 A further consideration which belies the Qatari argument that the
discussion of the individual formulation of questions was equivalent to an
understanding that each Party should be allowed to file individual and
separate Applications is that, if such an approach had begun to form part of
the thinking of the Parties, it is extraordinary that there should have been no
discussion of which side would take the initiative in starting the proceedings.
It is hardly likely that the records would fail to reflect discussion of the very
first question that would have come to mind if this approach had ever been
considered!

“ Q/Rep., para. 3.50, p. 32.



4.23 Qatar asserts® that the signed minutes of 7 December 1988 did not
record an agreement on the matters to be submitted to the Court. Nothing
could be further from the truth. As the text of the signed minutes, in Qatar’s
own translation, made quite plain, the two parties agreed on a list of five
subjects:

n

There followed a_discussion aimed at defining the subjects to be
submitted to the Court, which shall be confined to the following

subjects:

1. Hawar Islands, including Janan Island

2. Dibal Shoal and Qit’at Jaradah

3. Archipelago base lines

4. Zubarah

5. Fishing and Pearling arcas and any other matiers related to

maritime boundaries.

The two parties agreed on these subjects."

4.24 To conclude, as Qatar does, with the assertion that "Bahrain has failed
to address the fact that the work of the Tripartite Committee had terminated
in failure in December 1988"" is so inaccurate that it could only have been
written by someone who had forgotten paragraphs 5.37-5.42, pp. 47-49, of
the Bahraini Counter-Memorial. As has already been shown,® the

* Q/Rep., paras. 3.46-3.47. For Qatar’s translation of the minutes, see Q/M, Annex I1.31, Vol. 1II,
pp. 201-203.

*® Translation by Qatar, Q/TCM Bundle, p. 282. Annex 1.7, at p. 139. The underlining is not in

the original Arabic and has been added by Qatar. For Bahrain’s translation, see B/CM, Annex 1,18,

Vol. I1, p. 109.

4 Q/Rep., para. 3.51, p. 32.

“ See ahove, para, 1.14, pp. 5-6. Morcover, if the Parties had agreed that the Tripartite Committee

had completed its task and was not to reconvenc, would not such an important point have been
included in signed minutes, of "what has been agrecd to”, as opposed to the "word for word minutes...
prepared to cover the details of the discussions and what has been said in the meeting"? It was the
practice of the Parties that the former (but not the latler) type of minutes was signed by all three
Foreign Ministers. See Qatar’s translation of the statement of the Saudi Foreign Minister at the first
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presentation of a new draft Special Agreement to the two Parties by Saudi
Arabia in September 1991 is incompatible with such an assertion.

meeting of the Tripartite Committee, Annex 1.4, at p. 125,
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CHAPTER V

THE 1990 MINUTES

SECTION 1. Introduction

5.01 The central point in the argument regarding the jurisdiction of the
Court in this case is that of the nature and effect of the 1990 Minutes - a text
which Qatar seeks to quicken into legal vitality by persisting in referring to
it as the "Doha Agreement”. Bahrain has already made clear its dissent from
this nomenclature and will adhere to the objectively correct title of the "1990
Minutes".

5.02 At acertain point, the Qatari Reply criticizes Bahrain for dealing first
with the substantive content of the 1990 Minutes instead of grappling
initially with the legal nature of that text.* There was and remains a good
reason for this approach to the matter. Bahrain wishes to assist the Court by
focusing its argument on the points to which the Court seems likely to direct
its principal attention. Though the Qatari arguments regarding the form and
legal character of the Minutes are not convincing (as will be shown in
paragraphs 5.49-5.63 below), the Qatari case is at its most weak in its
attempt to construe the words of the 1990 Minutes as authorising Qatar to
institute proceedings unilaterally against Bahrain. This is the area of
contention that necessarily occupies the centre stage and which therefore
engages Bahrain’s primary attention.

5.03 A preliminary word is required also about the burden of proof. One
has only to read the Qatari arguments on burden of proof in the Reply™

* Q/Rep., para. 1.11, pp. 4-5.
* Q/Rep., paras. 4.11-4.15, pp. 47-50.
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together with the Bahraini arguments in the Counter-Memorial®' to see that
the former in no way respond to the latter. Bahrain will not repeat here the
arguments it has already made. However, it feels bound to point to the fact
that, though the Qatari Memorial quoted both the Chorzow Factory case and
the Border and Transhorder Armed Actions (Nicaragua v Honduras)

(Jurisdiction and Admissibility) case in support of the requirement that the
1t 52

b

force of the arguments in favour of jurisdiction should be "preponderant
the Qatari Reply in no way responds to Bahrain’s indication that this
requirement pertains not only to the legal arguments but also to the proof of
pertinent factual allegations.” Bahrain adheres to its contention that the
Court has recognized that in a case such as the present the burden rests upon
the Party asserting that the Court has jurisdiction to prove that such
jurisdiction exists. There is no presumption of jurisdiction to be rebutted by
the Party opposing jurisdiction; quite the reverse.

SECTION 2. The meaning of the 1990 Minutes

5.04 In its Counter-Memorial, Bahrain developed its interpretation of the
1990 Minutes by reference to (A) the meaning of al-tarafdn in Arabic, (B)
the consistency of that interpretation with the rest of the document, (C) the
preparation of the 1990 Minutes, (D) the incompatibility of the Qatari
approach with the idea of a single case fully disposing of the dispute
between the Parties, (E) the failure of Qatar to insist on clear language
authorizing a unilateral application and (F) the general context of the
Minutes. Bahrain will now examine the manner in which these arguments
are treated (or not treated, as the case may be) in the Qatari Reply.

51 B/CM, paras. 4.5-4.9, pp. 23-27,
2 Q/M, para. 4.20, p. 71.
3 B/CM, paras. 4.8-4.9, pp. 26-27.
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A, The meaning of al-tarafin

5.05 'The interpretation of al-farafdn, as used in the second paragraph of the
1990 Minutes, must necessarily be the starting point of a consideration of the
effect of that document. Qatar, in its Reply, has criticized Bahrain for
focusing on these words, stating that "in fact the real problem is a legal
problem, not a purely linguistic one".* How this last remark contributes
to the solution of the problem before the Court cannot readily be seen, The
real problem is one of determining what the relevant paragraph of the 1990
Minutes means. Since the sole question before the Court is whether those
Minutes accord Qatar a right to institute these proceedings by a unilateral
application, it is on the words that are directly relevant to this question that
one must concentrate; and the relevant words are "al-tarafan” because they
determine whether proceedings may be begun by "either” of the Parties or
only by "both" of them, Even Qatar admits that it is the paragraph
containing these words which "is obviously the cornerstone of the whole

Agreement".”

5.06 Qatar’s tactic, it seems, is to try to complicate the approach to the
interpretation of al-farafan by observing that the expression "does not
necessarily imply joint action” and that "the question of whether the action
is joint or separate depend|s] upon the context in which the word is to be

* QfRep., para. 4.64, pp. 70-71.

3 Q/Rep., para. 4.69, p. 73.

Nonetheless, that Qatar is understandably concernied to divert the Court’s attention from the

dominant importance of "al-mrafan” is shown by such expressions as the following:
"In concentrating its attention on the meaning of "al-mrafin", Bahrain is juggling away other
parts of the texi as it stands.” (Q/Rep., para. 4.63, p. 71);

and
"While it [the second paragraph of the 1990 Minutes] is the provision enabling the Partics to
institute proceedings before the International Court of Justice, it must be underlined that the
three sentences comprising the paragraph are strictly interrelated.” (Q/Rep., para. 4.69, p. 73.).
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found".® It even prays in aid the approach of Bahrain’s own experts.”
But when it comes to detailed examination of the use of al-tarafin in other
texts, the Qatari Reply is quite inadequate, as will now be shown.

1. The guidance to be derived from the Qatart and Bahraini draft joint
submissions of 1988

5.07 The Bahraini Counter-Memorial placed in the forefront of its argument
the manner in which al-farafan had been used in the Qatari and Bahraini
draft joint submissions of 1988.® As Bahrain there said:

"Perhaps the simplest and shortest way of disposing of this case in the
sense for which Bahrain contends is to adopt the view of the matter
presented by one of Qatar’s experts, Professor El Kosheri."®

% Q/Rep., para. 4.72, pp. 74-75.
4.
3% B/CM, paras. 6.10-6.14, pp. 55-57.

* Id. As Professor El Kosheri states in para. 43 of his original Opinion (Q/M, Vol. III, pp. 28-1),
which is cited in the Bahraini Counter-Memorial at paras. 6.11-12, pp. 55-6:

"There is nothing wrong in terms of English linguistics whien using the word ‘parties’ to
express what is known in Arabic as ‘Tarafan’ or as ‘Atraf’, since the English language does
not distinguish between the dual and the plural. ... Therefore, there is prima facie no issue in
objecting to Qatar’s translation of the word ‘Al-Tarafan’ as meaning ‘the parties’ in the second
paragraph of the signed Minutes dated 25 December, 1990. ... In fact the State of Bahrain
itsclf acted in the same manner as witnessed in Attachment 7 to the Anncx submitted to the
International Courl of Juslice with the letter from the Bahraini Minister of Foreign Affairs
dated 18 August 1991, The said Attachment 7 comprised what is referred to as ‘Copy of
original draft Bahraini Special Agrecment of 19th March, 1988, as amended in October 1988
in English and Arabic’. Article I in the English version started with the reference to “The
Parties’. ...The same reference to ‘The Parties’ is repeated as follows: al the beginning of
Article IL1. ... In all seventeen instances, the Arabic version of the Bahraini draft agreement
referred to as ‘Al-Tarafar’. .1t is difficult to understand why what was linguistically correct
for Bahrain in 1988 has become incorrect for Qatar in 1991,
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Starting from this expert’s own approach,” Bahrain said that he had "hit the
nail on the head and made in unexceptionable terms the very point that
Bahrain seeks to make”". What then was this point? It was that the
expression al-tarafan had been used in the Bahraini draft Special Agreement
in precisely the sense that Bahrain contends it was subsequently used in the
1990 Minutes - as meaning "both Parties together".

5.08 How does the Qatari Reply deal with this argument - so fundamental
that it is capable by itself of disposing of the whole issue? The answer:
Qatar entirely disregards it. There is not a word of express response in the
Reply - an omission that speaks louder than a thousand words. The point is
unanswered because it is unanswerable.

5.09 Yet the extraordinary fact is that, while disregarding the item (the
1988 draft joint submission) which so strongly supports the Bahraini position,
Qatar impliedly concedes the value of Bahrain’s general approach, namely,
that of assessing the meaning of al-tarafan in the 1990 Minutes by reference
to its use in earlier documents in pari materia. Qatar does this by referring
to the use of al-farafan in the Framework which initiated the Mediation
process and in the 1987 Agreement.”® While Bahrain certainly does not
concede that the use of al-farafan in these two documents could mean "each
of the parties”,”” Bahrain makes the obvious, but necessary, point that these
documents use the phrase in a very different context and are not nearly so
directly relevant as the subsequent draft joint submission of 1988. The latter
used al-tarafarn in precisely the same context as it was used in the 1990
Minutes (i.e. in relation to the submission of the case to the Court), while the
Framework of the Mediation used the word in relation to a joint undertaking

% See, cspecially, B/CM, paras. 6.12-6.13, p. 56.

' Q/Rcp., para. 4.73, p. 75.

% Except, of course, in the sensc of "both the parties”. See the Opinions of Professor Badawi and
Dr. Holes, Annexes 1.10 and 111 at paras. 9-22, at pp. 169-174 and para. 9, at pp. 192-193

respectively. :

27



to refrain from engaging in propaganda and the 1987 Agreement used it in
the framework of a joint undertaking to refrain from impeding negotiations
and from presenting the dispute to any international organization. Similarly,
paragraph (b) of the second item of the 1987 Agreement also contained a
joint undertaking to refrain from media activities.

2. The use of al-farafan in the Bahraini Formula, 1988

5.10 Bahrain added a further argument to the one based on the draft joint
submission of 1988. This pointed to the use of al-tarafin in the Bahraini

Formula.®®

Bahrain noted that as "this formula was proposed by Bahrain
as a contribution to the text of a joint submission to the Court and was
received and seen by Qatar as such. ...[it] could only be taken to mean

conjunctively ‘both the Parties™".”

5.11 Again, Qatar has avoided specifically confronting this argument. The
Qatari Reply contains not a word about the precedential significance of the
use of al-tarafan in the Bahraini Formula as meaning "the parties together".
Instead, it contends that Bahrain’s argument "takes no account of the
condition that the matter has to be submitted to the Court ‘in accordance
with the Bahraini formula’".*® In itself this sentence is quite implausible
because, if one thing is clear from the Bahraini argument, it is precisely that
the Bahraini Counter-Memorial is emphasizing the relevance of the Bahraini
Formula.

5.12 The sentence which follows and which, in substance, effectively
exhausts the Qatari argument on the point is the one to which Bahrain must
take exception;

¢ B/CM, paras. 6.15-6.17, pp. 57-58.
8 Ibid., para. 6.16, p. 57.
 Q/Rep., para. 4.74, p. 76,
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"In fact, the use of the word *al-tarafin’, whether translated as ‘the
parties’ or ‘the two parties’, is perfectly consistent with the use of the
Bahraini formula, as this formula was conceived precisely in order to
allow each Party to submit its own claims to the Court."®

Nothing could be further from the truth than the gloss that Qatar thus seeks
to place upon the Bahraini Formula. As has been clearly stated by Bahrain
and as is, indeed, evident from the circumstances in which the Bahraini
Formula was presented to Qatar, the formula was conceived as a means_of
enabling each Party to formulate the precise details of its claims within the
framework of a single case submitted to the Court by them jointly under a
Special Agreement.”

5.13 Moreover, if Qatar believes that it was linguistically possible that al-
tarafdn denoted one of the partics alone in the second of the three
paragraphs, it must be prepared to accept the possibility that the same is true
in the third:

"Should a brotherly solution acceptable to al-tarafdn be reached, the
case will be withdrawn from arbitration.”

It would follow from Qatar’s interpretation of the meaning of al-tarafan that
the case would be withdrawn from arbitration if the brotherly solution was
acceptable to one Party but not to the other.* Clearly this interpretation

% Q/Rep., para. 4.74, p. 76. Emphasis added.

5 See B/CM, paras. 6.15-6.17, pp. 57-58. It is idle for Qatar to quote comments of Dr Al-Bahama
made at the mecting of 6 December 1988 taken out of context (Q/Rep., para. 4.74, p. 76). The
discussion in which those comments were made was entirely about the content of a Special Agreement
to submit the case jeintly to the Court, The words "it is left for cach Party to submit whatever claims
it wants conceming the disputed matters” presupposed such a joint submission.

% Qatar and its experts also seem to think that Bahrain should have asked for express wording
medning "together” to be added to al-wrafdn in the second of the three paragraphs. (For the
argumenis of Qatar’'s experts, see the Opinion of Professor El Kosheri, Q/M, Vol. III, pp. 297-298;
and the Opinion of Professor Ayyad, ibid., pp. 330-331; c.f. Q/Rep., Vol. 11, p. 92). Bahrain considers
the wording entirely clear without such an addition. (See the Supplementary Opinion of Dr. Holes,
B/CM, Annex I1.4, Vol. II, para. 5(iii) at p. 297 and para. 10 at p. 300. Sce also para. 20 of his
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was never intended.

3. The linguistic approach

5.14 1In thus laying emphasis upon the failure of Qatar to deal with al-
tarafdan in both the joint submission of 1988 and in the Bahraini Formula,
1988, Bahrain would not wish in any way to give the impression that it does
not seek to maintain the linguistic arguments in support of the proposition
that al-tarafan must be read in the conjunctive sense. These arguments have
been developed in detail by Bahrain’s linguistic experts, Professor Badawi
and Dr. Holes, in their Opinions attached to the Bahraini Counter-Memorial.
Qatar has made some attempt to respond to these arguments in the Opinions
of Professor El Kosheri and Professor Ayyad attached to the Qatari Reply.
These have now been examined by Professor Badawi and Dr. Holes in
further Opinions contained in Annexes 10 and 11 to this Rejoinder. It will
be noted that Bahrain’s experts do not limit their linguistic examination to
the word al-furafdn. They also examine it in its context and, therefore,
identify the relevance to its interpretation of other expressions which appear
in the same sentence and evidently contemplate further joint action by both
Parties.”

Second Supplementary Opinion, Annex 1,11, at p. 196 below). Yet if the view of Qatar’s experts were
right, would not a word meaning "together" have most definitely been needed after al-tarafin in the
third paragraph? There is nothing to suggest that either party believed this to be necessary at the time
when the minutcs were finalised.

® Both experts show that a/-mrafin cannot mean "either party” in the crucial sentence and
Professor Badawi demonstrates in particular how the examples in which "both parties” approximate
to "each party" contained in para. 4.73 of the Qatari Reply and cited by Professor Ayyad (Q/Rep., Vol.
IT, pp. 111-112) are of no help to Qatar (see paras. 8-22 of Professor Badawi’s Supplementary
Opinion, Annex 1.10, at pp. 169-174 below and paras. 3-11 of Dr. Holes” Second Supplementary
Opinion, Ammex 1.11, at pp. 189-193 below). Professor Badawi also shows that Qatar’s experts have
failed either to rebut the detailed linguistic analysis of the crucial sentence which 1s set out in his first
Opinion, or to suggest any alternative analysis. (See below, Professor Badawi’s Supplementary
Opinion, Annex .10, paras. 29-30, pp. 176-177). He also shows how Qatar’s experts have adopted
certain aspecis of his analysis, which indicate that the crucial sentence contemplated protracted action,
commensurate with Bahrain’s vicw that the parties contemplaled the need for further steps before a
submission could be made to the Court. (See below, ibid., paras. 23-28, pp. 174-176 and paras. 50-53,
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B. Consistency of the Bahraini interpretation with the rest of the 1990
Minutes

1. The significance of re-affirming "what was agreed previously”

5.15 Bahrain has explained in its Counter-Memorial”® that the
reaffirmation in the first paragraph of the Minutes of "what was agreed
previously between the two parties” cannot be limited to the 1987 Agreement
but must refer to:

"the various points upon which agreement had previously been
reached, including agreement that the approach would be by a joint
submission pursuant to a single special agreement."”!

Qatar counters this explanation by the assertion that it had demonstrated in
its Memorial that this reference can apply "only” to the 1987 Agreement™
and that "Bahrain proceeds on the false assumption that there were other
‘agreements’ that were reaffirmed in the first paragraph” of the 1990
Minutes.”

pp- 185-186). Opinions on legal questions from Professor Aboulmagd and Mr. Adnan Amkhan are
contained at Annexes 1.8 and L9 respectively. These demonstrate in particular how in "Arabo-Islamic
tradition" evidence of the intention of the parties to an agreement is relevant in interpreting it, with
the consequence that travaux préparatoires are admissible in cvidence. (See below, the Supplementary
Opinion of Profcssor Aboulmagd, Annex L8, pp. 143-145 and the Supplementary Opinion of Mr.
Adnan Amkhan, Annex 1.9, paras. 6-10, pp. 154-157). The auention of the Court is also drawn to
Professor Aboulmagd’s discussion of the wording "the procedures arising therefrom” in the second
operative paragraph of the 1990 Minutes (Aboulmagd’s Supplementary Opinion, ibid., pp. 147-148),
in which he shows that Qatar and its cxperts have failed to produce any satisfactory, altcrnative
explanation to that of Dr. Al Bahama.

™ BJCM, paras. 6.27-6.30, pp. 62-64.

"' Ibid., para. 6.30, p. 64.

> Q/Rep., para. 4.66, p. 72. Emphasis added.
” Ibid., para. 4.67, p. 72.
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5.16 As to the first of these points, Bahrain has checked carefully the three
references given by Qatar in footnote 204 on p. 72 of its Reply and can find
nothing in any of the three paragraphs there cited which either asserts or
supports the contention that the reference to "what was previously agreed”
can apply only to the 1987 Agreement.

5.17 As to the second point, there was no element of "false assumption” by
Bahrain regarding the "other agreements” reaffirmed in the first paragraph of
the 1990 Minutes. As the Court will appreciate, Bahrain is prepared to

acknowledge that minutes may record "agreements” or "understandings" of
a general nature reached in the course of discussions without those

agreements being legally binding. Were the position otherwise it would be

impossible for States even to enter into discussions which are recorded in
agreed minutes or into negotiations with a view to moving gradually to a
conclusion through interim agreement on a number of points, conditional
upon achieving agreement on the package as a whole. That is how Bahrain
understood not only the minutes of the meetings preceding the 1990 Minutes,
but also the 1990 Minutes themselves.  Bahrain thus approaches
characterization of the minutes from a point of view entirely different from
that of Qatar.

5.18 Moreover, it is to be recalled that "what was agreed previously” also
included the basis upon which the whole negotiations had proceeded, namely,
that the Parties were attempting to formulate a joint agreement to submit the
dispute to the Court. There can be no doubt that the Parties had previously
agreed to proceed by way of a Special Agreement. Indeed, Qatar’s own
memorandum, dated 27 March 1988, and placed before the Tripartite
Committee, stated:

"what was agreed between our three States was to prepare a joint
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Special Agreement...".™

Thus, when the 1990 Minutes re-affirmed what was agreed previously, that
re-affirmation must be deemed to cover this earlier agreement to prepare a
joint Special Agreement. Qatar’s interpretation of the 1990 Minutes is self -
contradictory. On the one hand, the Parties re-affirmed their earlier
agreement to proceed by way of a Special Agreement; and on the other hand
(so Qatar argues) they agreed to dispense with the need for a Special
Agreement and to allow either party to initiate proceedings by way of
unilateral application. The contradiction is manifest. If the words in question
had been intended to refer only to the 1987 Agreement, it would have been
so much easier and more effective simply to have said so. Qatar’s assertion
that it was "a strange interpretation of the [1990 Minutes] that leads to the
conclusion that [their] purpose was limited to reaffirming a course of conduct
which had patently led to a deadlock™ fails to recognise that it was
acceptance by Qatar of the Bahraini Formula that largely broke the particular
deadlock reached at the previous Tripartite Meetings.

2. The significance of the use of the singular number in the expression "the

matter” or "the case" as the obiject of the verb "submit"

519 In its Counter-Memorial, Bahrain pointed out that the reference to
"matter” or "case" in the singular, as the object of the verb "submit" in
paragraph 2 of the 1990 Minutes, was manifestly incompatible with the
Qatari contention that the 1990 Minutes foresaw the possibility that each of
the Parties might make individual applications to the Court and thus give rise

to two separate "matters” or "cases”.”® Qatar has seen fit to disregard this

™ Qatar’s reproduction of the Qalari memorandum of 27 March 1988 is mislcading and
incomplete, since it omits this phrase (Qatari Memorial, Annex 11.24, Vol. III, p. 158). See, also, para.
4.16 above, pp. 16-17 and note 36. The full translated text is reproduced as Annex 1.2, p. 85 to this
Rejoinder, with the parts omitted by Qatar in italics.

” Q/Rep. para. 4.68, p. 73.

6 B/CM, paras. 6.31-6.32, pp. 64-65.



significant point entirely in its Reply.

3. The significance of the words "and the procedures arising therefrom”

5.20 Bahrain has in its Counter-Memorial explained that the words "and the
procedures arising therefrom” that appear in the second part of the 1990
Minutes were introduced in order to make it quite clear that proceedings
before the Court could be begun only by both Parties together and, therefore,
that further steps would need to be taken by the two Parties jointly to bring
the case to the Court.”

521 In response, the Qatari Reply maintains, first, that "it was up to

Bahrain to propose precise wording to this effect when it drafted its

amendment”.”® As will be seen in the next sub-section,” Bahrain made

its position quite plain by insisting on words which would not have permitted

the Parties to institute proceedings unilaterally.

5.22 Secondly, in countering the Bahraini explanation that the words "and
the procedures relating thereto” related to the Bahraini Formula and that the
latter necessarily implies a joint submission under a Special Agreement,
Qatar maintains that:

"such a contention simply ignores the fact that the Bahraini formula
can stand on its own, and that it was as such that it was accepted by
Qatal‘" .80

At the risk of repetition, Bahrain must once again ingist that it is not a fact
that "the Bahraini formula can stand on its own". If reference is made to the

™ B/CM, paras.6.33-6.36, pp. 65-67.

" Q/Rep., para. 4.77, pp. 77-78.

" See below, paras 5.23-5.36, pp. 35-42.
% Q/Rep., para. 4.78, p. 78.
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Bahraini Formula, such reference must be made both to its actual language
and to the circumstances in which it was proposed. As to the language of
the formula, nothing could be clearer than the words "The Parties request the
Court...". They are words appropriate to, and only appropriate to, a joint
request. Moreover, the Bahraini Formula was presented within the
framework of negotiations towards a Special Agreement providing for a joint
submission to the Court. It cannot be lifted out of that context. It does not
"stand on its own", The fact that Qatar may have "accepted it" on the basis
that Qatar thought it stood on its own, or wanted it to do so, can make no
difference. An offerce cannot accept an offer in terms other than those in
which the offer is presented.

811

C. The travaux préparatoires’ leading to the adoption of the 1990

Minutes support the Bahraini interpretation

5.23 CQatar has started its discussion of the 1990 Minutes with a
consideration of the background to their adoption and the manner of their
preparation. Bahrain welcomes this Qatari identification of a lcading element
in the debate. The value of this factor lies not in mere historical interest but
in the important tole that review of the evolution of the text plays in
determining the true meaning of the relevant words.

5.24 A basic fact which must constantly be recalled is that, whatever doubt
Qatar may seek to cast upon the meaning of the expression al-tarafan in the
second paragraph of the Minutes as a matter of abstract terminology or pure
linguistics, the approach of Bahrain in the course of the preparation of the

text was entirely and unwaveringly predicated upon the exclusion of any
suggestion that proceedings could be started by unilateral application. This

approach was understood by the intermediary States, Saudi Arabia and
Oman; it was not opposed by them and this was, indeed, fully reflected in

%! The expression "rravaux préparatoires” is used merely as a convenient way of referring to the
evolution of the 1990 Minutes and does not imply any acceptance by Bahrain that the 1990 Minutes
amount to a treaty.
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changes made in the text. Regardless of the view of the matter that Qatar
may have taken, it is clear beyond a shadow of a doubt that there was no
meeting of the minds of the two sides in the sense for which Qatar contends;
and that, by itself, is sufficient to dispose of the case. In the absence of clear

evidence of agreement or consent by Bahrain that the Court should possess

jurisdiction on the basis of a unilateral application, the Court has no
jurisdiction on that basis.

5.25 That is the short point. It is relevant to recall in this connection the
approach of the Chamber of the Court in the recent El Salvador/Honduras
case on the question of the extent of the competence conferred upon the
Chamber by the compromis established between the Parties, especially on the
question of whether that competence extended to the delimitation of maritime
areas as well as that of the determination of their status. The Chamber,
presented with direct evidence in the form of a statement by the Foreign
Minister of El Salvador, that he never had the intention of conferring upon
the Chamber a power to carry out a delimitation in the area in controversy,
stated quite clearly that there was no meeting of minds on that issue and that,
therefore, the Chamber had not been given the power to carry out such a
delimitation.®

5.26 Qatar’s narrative of the events of December 1990 is quite simplistic.
It disregards entirely the extraordinary historical circumstances in which the
Heads of State of the Gulf Cooperation Council were meeting, namely, the
aftermath of the Iraqi invasion of Kuwait and the preparation for the
collective response to that event. When Bahrain described the 1990 Minutes
as having been signed only to "avoid conveying the impression to the other
Heads of State of the Gulf Cooperation Council that the Amir of Qatar had
entirely failed to secure his objective” and to get Qatar "off the hook", that
was a description which accurately reflects the situation. Qatar cannot

% Sce ICJ Reports 1992, paras. 377 and 388. The Chamber there said: "... it is only from a
meeting of minds on that point that jurisdiction is created”.
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'wrong".”® The

facts speak for themselves. If there is any element of error in the Bahraini

change that by simply saying that Bahrain’s assertion is

description of the situation, it could lie only in not having sufficiently
emphasized the fact that the 1990 Minutes also record Qatar’s unequivocal
acceptance of the Bahraini Formula - a fact which in itself has a material
bearing on the correct interpretation of those Minutes.

527 As already briefly indicated at the beginning of this Rejoinder,*
there is a striking dissimilarity between the approach of the Parties to the
provision of evidence on the subject of what actually happened, and was in
the minds of the participants, at the exchanges leading up to the adoption of
the 1990 Minutes. Bahrain submitted with its Counter-Memorial statements
by its Foreign Minister and its Minister of State for Legal Affairs which
provide clear first-hand evidence of the evolution of the 1990 Minutes. The
Foreign Minister, as the principal participant on the Bahraini side, expresses
his personal recollection of what happened and of what he understood by the
emerging texts and the changes that were made in them.*> The fact that he
did not correctly identify the precise document in which he inserted the

% Q/Rep., para. 3.60, p. 36.
¥ See above, para. 1.05, pp. 2-3.

% In note 96 on p. 34 of its Reply, Qatar raises questions regarding (he admissibility and weight
of the statement made by the Bahraini Foreign Minister. Qatar does nol attempt, by argument or with
the support of authority, (o elahorate the questions that it raises. Bahrain submits that there can be
no doubt about the admissibilily of the statement. Indeed, evidence of a comparable kind was admitted
- without even being challenged, in the E! Salvador/Honduras case (see ICJ Reports 1992, para. 377).
Questions regarding the weight of such evidence can, of course, be raised, but they are for the Court
lo decide in the light of all the circumstances of the case. The fact that the Court treated comparable
evidence in another case "with great reserve” (see the passage cited by Qatar from the case of Military
and Paramilitary Activities in and against Nicaragua (Nicaragua v USA), ICT Reports 1986, p. 43)
can have no bearing upon thc manner in which the Court may treat such evidence in this case.

The same question was raised by Qatar regarding the statement made by the Minister of State
for Legal Affairs, but in addition it was said that this Minister, being the Agent of Bahrain, "cannot
be heard as a wimess". There is nothing in thosc provisions of the Statte and of the Rules of the
Court dealing with the position of Agents that supports the Qatari objection, nor does there appear to
be anything in principle or in the decisions of the Court to give the slightest support to the Qatari
contention.
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words "in accordance with the Bahraini formula” does not shake the basic
thrust of his evidence in any material respect.® The evidence of the
Minister of State for Legal Affairs regarding those aspects of the discussion
which were within his direct knowledge entirely confirms what the Foreign
Minister states.

5.28 In contrast with this primary evidence produced by Bahrain, Qatar
produces nothing whatsoever that directly contradicts the Bahraini evidence
regarding the emergence of the text. Instead, Qatar takes refuge in
statements of knowledge and belief attributed in a general manner to its
representatives. Witness the following illustrations of this approach:

"The sequence of events...as known to Qatar’s representatives ..."*’

"... Qatar was particularly gratified to see ..."*

"The Foreign Minister of Oman then again visited the Qatari
delegation in the evening of 24 December and advised them ..."*

"Atabout 11 a.m. on 25 December, the Omani Foreign Minister came

% Sce Q/Rep., paras. 3.61-3.64, pp. 36-38. The Minister had actually made a comparable insertion
in the draft presented to him earlier by Saudi Arabia and inadveriently confused the first draft with
the second. The Minister ol State for Legal Affairs, who had not been present at the meetings when
the Foreign Minister had made his amendment to the Saudi drafl and had seen only the Omani draft,
merely followed the Minister’s statement.

The point lies at the margins of the case. Substantively, it changes nothing since it matters not
who inscried the words in the Omani draft. What matters - as will be seen later, see paras. 5.31-5.36
below, pp. 40-42 - is that the change was made and agreed, thus bringing the interpretation of the
Bahraini Formula squarely into consideration as an element in the determination of the proper eftect
of the Minutes. Moreaver, there has been no suggestion that the Foreign Minister was mistaken in
his recollection that he had made the amendment which replaced "either Party” by "the two Parties”.
See below, paras, 3.31-5.36, pp. 40-42,

¥ Q/Rep., para. 3.61, p. 36.
% Id
% Ibid., para. 3.65, p. 38.
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and showed the Qatari delegation what he termed the final version
nod

"Qatar found the word ‘al-tarafan’ ... perfectly acceptable because
1ol

"Qatar therefore agreed ..."”

529 A comparably casual approach to matters of proof is shown in the

final paragraph of the Qatari description of the sequence of events
concerning the drafting of the 1990 Minutes:

"The approach of Saudi Arabia and Oman during the negotiations
cleatly reveals that they did not think of the negotiations as merely
leading to an agreement to make a further effort to reach a special
agreement but as expressly allowing reference of the case to the Court
if the Mediation had not succeeded by the time of the expiry of the
May 1991 deadline."”

Qatar makes no attempt to demonstrate by reference to objectively verifiable

facts how the "“approach” (unspecified) of Saudi Arabia and Oman can

"reveal” that those States "did not think" of the negotiations as merely

leading to an agreement to make a further effort to reach a Special

Agreement. The attribution to Saudi Arabia and Oman of a particular state

of mind is pure invention.

5.30 Questions of evidence apart, however, the Qatari Reply makes
virtnally no effort to deal substantively with the evolution of the 1990

Minutes - the relevance and course of which are set out in the Bahraini

Counter-Memorial, paras 6.37-6.55, pp. 68-76. In that pleading Bahrain first

% Ibid., para. 3.66, p. 38.

" Id.

2 1d.

® Q/Rep., para. 3.68, p. 39.
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disposed of the argument advanced in the Qatari Memorial that recourse to
preparatory work was not necessary and was not in conformity with the
Arabo-Islamic legal tradition. This treatment appears to have been effective
for no reference to this alleged feature of the Arabo-Islamic legal tradition
appears in the Qatari Reply.

531 But the most important aspect of Bahrain's exposition of the
development of the text of the 1990 Minutes was the identification of two
specific and deliberate chanses in the drafts which indicate quite clearly that

Bahrain was not prepared to agree to any wording that would enable Qatar
to argue that proceedings might be instituted by the application of one party
alone.
Thus:

(i) Bahrain rejected the words "by each of them" that appeared in
the Saudi Arabian draft presented on 24 December 1990;* and this draft
was dropped; and

(it)  Bahrain insisted on the replacement in the subsequent Omani
draft of the words "either of the two parties” by the words "al-tarafdn”, the
two parties.”

5.32  Qatar must have understood from Bahrain’s insistence on replacing
"either of the parties” by "al-farafan” ("the two parties”) that Bahrain was not
prepared to agree that "either of the parties may submit the matter to the
International Court of Justice". Yet Qatar now seeks to interpret "ai-tarafan”
s0 as to mean that "either of the parties” could indeed submit the dispute to
the Court by unilateral application. This interpretation deprives the Bahraini
amendment of all sense. What would have been the purpose of Bahrain
substituting "al-farafdn”, if the result was to be exactly the same as the

* B/CM, para. 6.49, p. 73.
% B/CM, para. 6.51, p. 74.
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phrase in the draft to which Bahrain objected?

5.33 As to the first of these changes, the Qatari Reply says no more than
that "Qatar confirms that it was unaware of the Saundi Arabian draft and
therefore of any changes proposed in that draft by Bahrain"*® Regardless
of what the correct position may be, and Bahrain does not admit the
correctness of the Qatari statement, the point to be noted is that Qatar thus
avoids any discussion of the fact that Bahrain’s action in relation to the
Saudi draft provides clear evidence of the unacceptability of any Qatari right
individually to file an application.

5.34 As to the second point, the Qatari Reply says that:

"Qatar found the word ‘al-farafan’ (the parties) ... perfectly acceptable
because both Parties had distinct claims to make before the Court, and
because this language would enable each Party to present its own
claims to the Court."”’

This represents a further attempt by Qatar to confuse two distinct matters: (a)
the possible presentation by the Parties of separate claims within the
framework of a "neutral” Article Il - the Bahraini Formula - forming part of
a Special Agreement and (b) the filing of two separate Applications
independently of any Special Agreement. The possibility of the former does
not in any way imply any Babraini willingness to accept the latter.

5.35 Qatar’s Reply also makes the comment that:

"There was no suggestion in the amendments proposed by Bahrain
either that Bahrain was thinking of further negotiations or that it was
considering a special agreement. Qatar therefore agreed to Bahrain’s

* Q/Rep., para. 3.67, p. 39.
7 Q/Rep., para. 3.66, p. 38,
41-



amendments ,.."*®

Bahrain finds this explanation virtually incomprehensible. After all,
Bahrain’s proposals were no more than a continuation of the approach that
had been followed over a number of years. Why, then, should Bahrain have
made amendments with no more purpose than to "suggest” that Bahrain was
"thinking of further negotiations” or "that it was considering a special
agreement” when the amendments were in fact proposed in the very text that
itself already contemplated both further negotiations and the conclusion of
a special agreement?

5.36 It is also important to observe that Qatar does not pursue the legal
discussion of the inferences to be drawn from the changes in the text adopted
at the insistence of Bahrain. In paragraph 4.81 of its Reply Qatar states:

"As will be shown below, Qatar’s interpretation of the Agreement can
also be supported, if necessary, by the ‘preparatory works’ and the
circumstances of the conclusion of the Agreement.”

But there is nothing in the following pages of the Qatari Reply "below"; and
if instead of looking "below" we look "above”, the little that is said "above"
has already been the subject of comment. In short, Qatar has offered nothing
to contradict the significance which Bahrain properly attaches to the facts
leading up to the adoption of the 1990 Minutes.

D. Incompatibility of the Qatari approach with the idea of a single. fully

dispositive case

5.37 Bahrain set out in its Counter-Memorial in some detail why Qatar’s
idea of a single unilateral application, or even parallel or sequential unilateral
applications, to the Court did not conform with the basis on which all the

% Q/Rep., para. 3.66, p. 38.
» Q/Rep., para. 4.81, p. 79. Emphasis added.
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negotiations relating to the submission of the case to the Court had been
conducted prior to the 1990 Minutes." In particular, Bahrain explained
that an essential ingredient in the negotiations, and one particularly reflected
in the Bahraini Formula, was the ability of Bahrain to present its claims in
respect of Zubarah at the same time as the other aspects of the dispute
between the Partics were presented to the Court. The Qatari Reply mentions

the question of Zubarah in a different context,'

namely, the question of
the inequality of the Parties. It will, in this instance, be convenient to defer

to that part of this Rejoinder fuller consideration of this matter."

E. The failure of Qatar to insist on clear language authorizing a unilateral
application

5.38 The Bahraini Counter-Memorial contained a section developing the
theme that:

"If the Parties had agreed in the 1990 Minutes to change the whole
basis on which they had previously been negotiating, then they would
not have failed to spell out that major transformation in their
ideas."'%

Again, Qatar fails to respond to the argument. Instead, it tums the
proposition round and contends that if the Bahraini amendments to the draft
minutes "were really intended to give the meaning [fer] which Bahrain now
contends, [they] could easily have been introduced in clear explicit words to
that effect”.'”* The argument continues:

10 B/CM, paras.6.56-6.61, pp. 76-79.

19U O/Rep., paras. 4.114-4.117, pp. 90-91.
Y2 See below, paras. 7.12-7.17, pp. 70-73.
193 B/CM, paras. 6.62-6.67, pp. 79-82.

104 Q/Rep., para. 4.76, p. 76.
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"When it now interprets the word ‘al-farafdn’ as meaning ‘the parties
jointly’ or ‘the two parties together’, it is obvious that Bahrain is
trying to add something which it should have introduced into the text
at that time, if that was really its intention, but which it did not
actually add."""*

5.39 The answer to this argument is plain. In the light of the sequence of
events on 23 and 24 December 1990 which preceded the adoption of the
Minutes, how could anyone who had at that time observed the changes in the
drafts which Bahrain requested and obtained have been left in any doubt as
to the objective which Bahrain sought? Even assuming (which Bahrain does
not for 4 moment accept) that as a matter of the abstract use of the language
the word *al-tarafdn’ could be equivocal in its meaning, what matters is its
relationship to the words which it replaced. As already suggested, there
could have been no conceivable purpose in a Bahraini insistence upon the
removal of words which expressly permitted either of the Parties to institute
proceedings only to replace it with a word which would (so Qatar contends)
have had the same effect. The Qatari argument makes no sense at all.'™

540 The Qatari Reply does not in any way respond to the point as made

7 It was not Bahrain that was

by Bahrain in its Counter-Memorial.
secking to make a fundamental change in the approach previously adopted.
Tt was Qatar. Bahrain had no intimation whatever that Qatar was seeking to
make such a fundamental change. Bahrain was merely endeavouring to
maintain the previous approach. If Qatar insists that it was its own point of
view that prevailed, is it not extraordinary that it did not insist on the
inclusion of language that would make the position plain beyond doubt? The
closest, it may be noted, that Qatar gets to asserting that the 1990 Minutes

permitted "unilateral seisin” is the statement that:

1% Q/Rep., para. 4.76, p. 77.
1% Note also para. 5.13 above, pp. 29-30 and note 68.
7 B/CM, paras. 6.62-6.65, pp. 79-82, al para. 6.64.
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"[the 1990 Minutes] records the Parties’ implicit consent to seisin of
the Court in any manner allowed by the Statute and Rules ... once the
May 1991 deadline had expired ..."'"*

5.41 The case which should be recalled in this connection is the Asylum
Case. There the Parties agreed by the Act of Lima to refer the dispute to the
Court for decision.'” They also provided that, having been unable to reach
an agreement on the terms in which they might refer the dispute jointly to
the International Court of Justice, "proceedings before the recognized
jurisdiction of the Court may be instituted on the application of either of the

Parties". This language shows what is missing in this case: the express
authorization given by a previous agreement to either Party to define the
terms of the dispute by means of its unilateral application. Why was this
course not followed in this case?''

F. The general context of the 1990 Minutes'

5.42 'The essence of Bahrain’s position is that the 1990} Minutes were
valuable as recording Qatar’s acceptance of the Bahraini Formula but that in
substantive terms they did not go beyond this. Bahrain took, and still takes,
the view that the 1990 Minutes, as eventually adopted, were a diplomatic and
face-saving device for Qatar which, despite the rejection of the item when

"™ QRep., para. 4.101, p. 86. Emphasis added.

9 [CT Reports 1950, pp. 266-389.

Y0 Qatar argued in note 222 to Q/Rep., para. 4.75, p. 76, that "if the language ‘either of the two

partics” had been retained [in the 1990 Minutes], this would have entailed an obligation for one Party
alone to submit the whole dispute to the Court, i.e. the other Party’s case in addition to its own, which
in the present circumstances would be both nonsensical and impossible". This hypothetical dilemma
arises only because Qatar argues that the Bahraini Formula can stand on its own outside a special
agreement and its very nonsensicality and impossibility demonstrate the falseness of the Qatari

approach to the Bahraini Formula,

1 The Bahraini Counter-Memorial contains a sub-section bearing this title which deals with the

Qatari argument that Bahrain’s interpretation of paragraph 2 of the 1990 Minules does not make sense

in the general context of the Minules as a whole; B/CM, paras. 6.68-6.74, pp. 82-84.
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proposed earlier in December 1990 for inclusion in the Summit Meeting’s
agenda, had insisted on bringing the item forward at a time when everyone’s
attention was principally directed towards the much more urgent problems
in the Gulf arising from Iraq’s invasion of Kuwait.

5.43 Qatar returns to this aspect of the matter in a section on "The
Circumstances surrounding the Agreement”.'” It repeats, in paragraph
4.83, the assertion that "the Mediator himself thought that the time had come
for the dispute to be submitted to the Court”. But the only evidence for this
far-reaching assertion is a footnote which refers the reader to an earlier
paragraph, paragraph 3.57. The latter merely expresses the assertion in a
different form, mentioning that "King Fahd of Saudi Arabia stated at the
Meeting that the time had come for the dispute to be referred to the
International Coust of Justice". Even assuming that this is an accurate
representation of what King Fahd said, such a statement is not the same thing
as saying that the time bad come to permit one Party alone to commence

proceedings.

5.44 The recollection of the Bahraini Foreign Minister, who was present at
the Summit Meeting of the Gulf Cooperation Council on 23 December 1990,
is that, although there was discussion of the next steps to be taken and
repeated reference was made to the desirability of the continuance of the
mediation for a period, the mention of recourse to the International Court of
Justice was never in terms of one or the other party having the right
unilaterally to commence proceedings.'”

5.45 The Qatari Reply further contends that the 1990 Minutes were aimed
at escaping from the deadlock confronting the two parties:'"*

2 Q/Rep., paras. 4.82-4.84, pp. 80-81.

11 Sce paras. 7 and 12 of the statement by the Bahraini Foreign Minister, B/CM, Annex 1.25, Vol.
11, pp. 162 and t64.

114 Q/Rep., paras. 4.84, p. 80.



"In order to escape from the deadlock, a new approach was introduced
by {the 1990 Minutes] which consisted in linking Qatar’s acceptance
of the Bahraini formulation of the subject matter of the disputes
together with the determination of a deadline after which the Court
might be seised of the disputes. Thus, the Agreement reached at
Doha in 1990 emerged as having the function of an ad hoc agreement
containing a compromissory clause making it possible for each Party
to submit an application to the Court presenting its own claims,"!"

5.46 This line of argument is not persuasive. Lack of agreement, it is true,
there was. But the means by which Qatar suggests that the Parties agreed
to overcome this would, if accepted, have meant that Bahrain placed itself
completely in Qatar’s hands. Acceptance by Qatar of the Bahraini Formula
did not put an end to all the differences between the Parties regarding the
content of the Special Agreement. The admissibility of the Bahraini claims
in respect of Zubarah could still have been challenged by Qatar if the scope
of the dispute was to be defined by a unilateral application by Qatar - as
Qatar appears to believe to be possible even now.'® Nor would the
confidentiality of the mediation proceedings, including any proposals made
by either side, have been as protected as it would have been had Qatar
subscribed to Article V of the Bahraini draft and thus withdrawn its assertion
that it was entitled to introduce into the case any materials that it
wished.'"”

5.47 Nothing whatsoever in the discussions leading up to the adoption of
the 1990 Minutes warrants the suggestion that that text had:

“the function of an ad hoc agreement containing a compromissory
clause making it possible for each Party to submit an application to
the Court."

15 1d. pp. 8O-1,
16 See below, paras. 7.12-7.17, pp. 70-73.
17 See below, paras. 7.01-7.11, pp. 65-70.
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In so far as words appeared initially in the Saudi draft and later in the Omani
draft that might have created that impression, Bahrain had objected to them
and secured their replacement by other words. It is absurd to suggest that
the replacement words must carry exactly the same meaning as the words for
which they were substituted. And the acceptance by Qatar of the Bahraini
Formula, without seeking any modification of the opening words "The
Parties request the Court” further confirms the continuing acceptance by both
sides that the submission of the matter to Court would take place only upon
a joint basis.

5.48 Finally, reference should be made to the complaint made by Qatar that
Bahrain has refrained in its Counter-Memorial from answering the question
asked by Qatar in its Memorial:

"why provide that if the Saudi good offices succeed, the case shall be
‘withdrawn from arbitration’, if the sole commitment of the Parties in
the Doha Agreement [the 1990 Minutes] is to resume negotiations to
make a special agreement?"'"®

Bahrain did, in fact, answer the question at para. 0.72, page 83 of its
Counter-Memorial. However, as Qatar now presses the point again, Bahrain
is quite willing to respond to it. The provision in question does not support
the Qatari interpretation; rather the reverse. It recognises that withdrawal of
the case in the event of settlement would be a matter for joint action, the
more so if (as was expected) the submission of the case was one for joint
action. It was appreciated that, whatever stage proceedings might have
reached, Saudi Arabia’s good offices could achieve a negotiated settlement.
This position was recognised by the Amir of Qatar in his letter of the 18th
June 1991 to the King of Saudi Arabia (which Bahrain did not see until it
received Qatar’s Memorial)'"® when he said:

18 Q/Rep., para. 4.80, p. 79.
% See above, para. 1.11, p. 4 and note 6.
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"This measure will not prevent the continuation of your honourable
efforts aiming at arriving to the friendly settlement contained in your
last proposals, as the said agreement stipulated to continue the good
endeavours of the Kingdom of Saudi Arabia during the submission of
the dispute to the International Court of Justice and to withdraw the
matter in case of the achievement of a brotherly settlement acceptable
to both Parties."*

SECTION 3. The 1990 Minutes are not a binding agreement

A,  The 1990 Minutes are no more than a record of a stage in diplomatic
negotiations

5.49 Bahrain adheres to the argument that it developed in its Counter-
Memorial, paragraphs 6.76-6.82, pp. 85-88. Qatar responds by asserting,
first, that:

"it is obvious that the Doha Agreement [the 1990 Minutes], although
entitled ‘Minutes’, [are] not the equivalent of minutes of a
meeting.""*!

In approaching the matter in this way, Qatar is in effect attempting silently
to reverse the burden of proof. It is not for Bahrain to show that the 1990
Minutes are the equivalent of the minutes of a meeting. It is for Qatar to
show that the 1990 Minutes, being described as "Minutes” and taking the
same form as a series of earlier documents so described, are properly to be
regarded as falling within an entirely different legal order, namely, that of a
binding treaty.

5.50 When Bahrain equated the 1990 Minutes with the earlier signed
Minutes of the Tripartite Committee it did so because each of the documents

120 For the Amir of Qatar’s letter, see Q/M, Annex I1.35, Vol. I, p. 220,

1 QfRep., para, 4.46, p. 63.



so described shared the common characteristics that: (a) they reflected the
course and outcome of the meeting that preceded them; (b) they related to
the same subject matter; (c) they took the same form as the 1990 Minutes;
{(d) they were signed in the same way by the Foreign Ministers of each of the
countries concerned; and (¢) they were each called "Minutes".'”” A
document which shares all these features with a series of preceding
documents may properly be assumed to share their legal quality unless and
until it is unequivocally established that all those concerned in signing it
intended to accord to it some different quality.

5.51 Qatar next attempts to deal with the Bahraini reference to the Aegean

Sea Case.™”

Qatar suggests that Bahrain is "really trying ... to draw a
parallel between [the 1990 Minutes] and the Brussels Communiqué ..." and
then seeks to distinguish the two situations by claiming that because the
conduct prescribed by the 1990 Minutes was of a "legal”, not a political,
nature, the intention to pursue such conduct was "therefore legally
binding"."* As to this, the premiss is questionable. It assumes what has
to be proved, namely, that the "provisions are of a legal, not a political
nature". Moreover, the conclusion does not follow from the premiss. The
fact that a provision may be "legal” (whatever that may mean) does not mean
that it is, "therefore, legally binding". Apart from these weak theoretical
contentions, the Qatari Reply contains nothing to shake the clear and
compelling comparison that is drawn in the Bahraini Counter-Memorial
between the insufficiency of the Brussels Communiqué to found the
jurisdiction of the Court in the Aegean Sea Case and the insufficiency of the
1990 Minutes in the present case.

122 B/CM, para. 6.29-30, pp. 63-4.
123 BJCM, paras.7.2-7.4, pp. 99-100,
1% Q/Rep., para. 4.51, p. 65.
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5.52 The third point made in this connection by the Qatari Reply is that:

"the wording of [the 1990 Minutes] indicates that an agreement has
already been reached and is not merely a declaration of intention
either to reach an agreement in the future or otherwise."'’

Bahrain is not inclined to dispute the contention that the 1990 Minutes record
an agreement., But that does not mean that the agreement so recorded was
an agreement in law or was legally binding. The Qatari Reply appears to
consider that because a text may "enunciate legal rights” it must necessarily
"produce legal effects”. The proposition is self-serving. The premiss
"enunciate legal rights" itself assumes what has to be proved, namely, that
the rights are "legal" in character. The correctness of the use of the adjective
"legal" depends upon whether the Parties intended legal consequences to
flow. The mere fact that the conduct in question is conduct which could
have legal consequences if such consequences were intended does not
automatically lead to the existence of such consequences - particularly when
there is evidence (as there is in this case) that such consequences were not
in the minds of the relevant responsible representatives.

5.53 The Qatari Reply goes on to say that "the intention of the Parties to
be bound appears from the text itself".'* Bahrain says otherwise. The
text in question has to be seen in its proper context, as one in a series of
Minutes reflecting an evolving and as yet uncrystallized legal process. It is
in the nature of negotiations for a Special Agreement that points of
agreement are recorded as the negotiations tackle successive parts of the
draft. Yet neither Party is legally "bound” by such agreements in any
definitive sense. Each point "agreed” is agreed only provisionally, in the
sense that each Party remains free, at the end of the whole negotiating
process, to review the text as a whole and to decide whether it will put its
signature to the package as a whole. This is the normal nature of agreed

3 Q/Rep., para. 4.52, p. 65.
126 Q/Rep., para. 4.56, p. 66.
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minutes in a negotiation of this sort, and it had been the nature of all the
signed minutes of the meetings of the Tripartite Committee theretofore. If
Qatar intended to depart from the established pattern of the Minutes, it
should have made its intention so plain that no doubt on that score could
have existed in the minds of the representatives of Bahrain. But Qatar did
not make its intentions plain; and, if it had, that revelation would have been
quite sufficient to occasion further objection on the part of the Foreign
Minister of Bahrain and a refusal to sign the Minutes. The Court will recall
in this connection the manner in which the Chamber in the recent El
Salvador/iHonduras case accepted the statement of the El Salvadorean
Minister of Foreign Affairs as evidence of the intention of El Salvador not
to extend the jurisdiction conferred on the Court to cover delimitation of the

maritime areas. '*’

B. The 1990 Minutes were not regarded by the Parties as constitufing an

international agreement

5.54 In the Bahraini Counter-Memorial,'®® Bahrain indicated that until
Qatar decided to try to make capital out of the 1990 Minutes it had not given
any indication that it regarded them as constituting a binding international
agreement. In particular, Qatar had not taken the steps required of it by its
own Constitution in relation to the conclusion of treaties.

5.55 Qatar seeks to answer this point, first, by saying that:

"Bahrain was clearly put on notice of Qatar’s view that [the 1990
Minutes were] a binding international agreement by virtue of steps
undertaken by Qatar to implement that Agreement.”'™

W ICT Reports 1992, paras. 377-378. See above, para. 5.25, p. 36.
128 B/CM, paras. 6.83-6.89, pp. 89-91.
122 Q/Rep., para. 421, p. 52.
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5.56 The only indication provided by Qatar of the "notice" thus given takes
the form of a footnote cross-reference to paragraph 3.70 of its Reply. This
turns out to be the paragraph in which Qatar mentions that on 6 May and 18
June 1991 the Amir of Qatar addressed letters to King Fahd of Saudi Arabia
indicating Qatar’s intention to start proceedings and that the same intention
was conveyed by the Amir to the King at a meeting on 5 June 1991,
Clearly, a "notice” conveyed to the King of Saudi Arabia is not a notice
given to Bahrain. Qatar recognises this and is therefore obliged to speculate
that "it is most unlikely that this intention was not communicated to Bahrain
by Saudi Arabia"."®  Bahrain denies that it ever received such
information."’

5.57 There is a further objection to the Qatari contention. Suppose (which
Bahrain denies) that the notice given in May/June 1991 by Qatar to the King
of Saudi Arabia had actually reached Bahrain. What legal effect could be
attached to it? Qatar is, in effect, arguing that the notice then given showed
that Qatar regarded the 1990 Minutes as being a treaty, despite the fact that
the Minutes had not been dealt with in the manner prescribed for treaties in
the Qatari Constitution. Thus Qatar appeats to be arguing that a notice is
sufficient and effective if it is given not only six months after the event (i.e.
the signature of the Minutes) but also even after the expiration of the period
laid down in the self-same text for the action to be taken under it!

5.58 There is here a striking inconsistency between what Qatar demands of
Bahrain and what it regards as appropriate to itself. A few pages later Qatar
asserts that:

"when the two States were engaged in the drafting of the [1990
Minutes]...Qatar heard nothing about any reservation which Bahrain

1% Q/Rep., para. 3.70, p. 40. Sec ahove, para. 1.09, pp. 3-4.
" See statcment of the Bahraini Foreign Minister, B/CM, Annex 1.25, Vol. 11, para. 15, p. 165.

His recollection is consistent with Saudi Arabia’s practice throughout the mediation. See above, para.
1.11, p. 4 and note 6 and Annex 1.5, at p. 129.
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might have had concerning the binding character of the
instrument."'**

As Bahrain has already pointed out, there was no reason why it should, in
the circumstances, have declared that it did not regard the latest in a series
of legally non-binding Minutes as itself being non-binding. But that is less
the point here than the fact that Qatar recognises that the appropriate moment
for giving notice of one’s view regarding a change in the legal status of a
series of instruments is at the moment of the conclusion of the relevant text,
not at some subsequent date so long afterwards that action pursuant to the
alleged legal obligation is no longer possible.'”

5.59 Qatar also contends that "Bahrain is wrong...in law" in arguing that
the Qatari Constitution must be read as laying down the way in which
treaties are concluded, as opposed to providing for the application of treaties
in municipal law. “* Well, if Bahrain is wrong as a matter of Qatari law,
it is wrong only because the wording of the relevant Qatari constitutional
provision does not mean what it says. The first sentence of Article 24 - as
presented by Qatar itself - states clearly and unequivocally:

"The Amir concludes treaties by a decree and communicates same to
the Advisory Council attached with appropriate explanation."'*

This sentence is self-evidently not concerned with incorporation of treaties,
a matter which is covered separately by the next senfence:

"Such treaties shall have the power of law following their conclusion,

132 Q/Rep., para. 4.57, p. 67.
133 See above, paras. 5.53-5.55, pp. 51-52.
"% Q/Rep., para. 4.20, p. 52.

135 ]d
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ratification and publishing in the Official Gazette "**¢

5.60 For Qatar to contend that the application of its Constitution is "in any

event... a purely internal matter""’

is entirely beside the point. Bahrain is
not seeking relief under any provision of Qatari constitutional law. Bahrain
is only saying that, as a foreign State conducting relations with Qatar, it is
entitled to look to Qatar’s Constitution for guidance as to what, in Qatari
eyes, is or is not a treaty; and when, in relation to a given document, Qatar
acts as if it were not a treaty, by not following the constitutional
requirements for a treaty, Bahrain should be able safely to rely on that

behaviour as indicative of Qatar’s view that the document is not a treaty.

5.61 The extent to which Qatar is obliged to scrape the bottom of its barrel
of arguments relating to the relevance of constitutional factors is illustrated
by the extraordinary proposition that:

“interpretation of another State’s Constitution may ecasily be
considered as an interference in that State’s internal affairs,”'8

If that should be the case, why does the Vienna Convention on the Law of
Treaties (1969) presuppose, in Article 46, a knowledge by co-contracting
States of one another’s "internal law"? Why has the United Nations
published a volume'” containing the relevant constitutional provisions of
its member States which is prefaced by a quotation from a Report of the
International Law Commission that "precise knowledge of constitutional
provisions of other countries is essential to those who in any country are

136 Id
B Q/Rep., para. 4.23, notc 146, p. 53.
P Q/Rep., para. 429, p. 57.

1% Laws and Practices concerning the Conclusion of Treaties (1952) (UN Legislative Series,
ST/LEG/SER.B/3).
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engaged in negotiating treaties"?'*’ Were both these items an incitement

to one State to interfere in the internal affairs of another?

C. Even if the text of the 1990 Minutes were to be construed as a treaty,
the requirements necessary for its effective operation as a treaty were not

satisfied: the Bahraini constitutional point

1. The Qatari allegation that the 1990 Minutes are an agrecment in

simplified form

5.62 In dealing with this section of Bahrain’s Counter-Memorial'*' the
Qatari Reply insists again that the 1990 Minutes are a treaty in simplified
form. Qatar makes no response to the Bahraini observation that by deliberate
omission the Vienna Convention on the Law of Treatics makes no provision
for the special treatment of treaties in simplified form."*? Nor does Qatar
deal with the careful analysis in the Bahraini Counter-Memorial,"® of the
limited circumstances in which consent to be bound by a treaty can be
expressed by signature alone. Qatar evidently believes that it can dispose of
the difficulty simply by disregarding it and restating its own original
position:

"Bahrain can surely not deny the existence of a well recognised rule
of international law (reflected in Article 7 of the Vienna Convention)
according to which a Minister of Foreign Affairs is able to bind his
country by an agreement in simplified form and is presumed to have
the power to do so.""*

10 thid., p. ii.

11 B/CM, paras, 6.91-6.104, pp. 92-98.
12 Ibid., para. 6.92, note 183, p. 93.

4 Ibid., paras. 6.93-6.95, pp. 94-96,
14 Q/Rep., para, 4.26, p. 55.
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The answer that Bahrain gives to this assertion has been clearly stated in the
Bahraini Counter-Memorial:

"...even though the Ministers may have possessed full powers, Qatar
would still have to prove that it was agreed that signature would have
had the effect of binding the parties immediately. And no such
agreement is revealed anywhere in the 1990 Minutes."'*

There is no need to say more,*

The
irrelevant

atart allegation that Article 37 of Bahrain’s Constitution is

5.63 The Qatari Reply again insists that:

"prima facie Artticle 37 [of the Bahraint Constitution] spells out
conditions for the introduction of treaties into municipal law”

and complains that "Bahrain has been careful not to answer this

argument”.'’

The fact is that the argument is as little valid here as it is
in relation to the same point that Qatar makes regarding ifs own
Constitution."™®  On their faces, the constitutional provisions of both

countries deal in their first sentences with the process of concluding treaties

145 B/CM, para. 6.95, pp. 95-96.

46 Article 7 of the Vienna Convention on the Law of Treaties provides that: "a person is
considered as represcnting a State... for the purpose of expressing the consent of the State to be bound
by a treaty il ... it appears from the practice of the States concemed or from other circumstances that
their intention was to consider that person as representing the State for such purposes ...". In Article
7(2), the Convention provides specifically that a Minister of Foreign Affairs is considered as
representing his State "for the purpose of performing all acts rclating to the conclusion of a ireaty" by
virtue of his functions and without having to produce full powers. Yet, as Bahrain also pointed out
in para. 6.95 of its Counter-Memorial, "there is nothing in the terms of Article 7(2)(a) that accords to
a Foreign Minister full powers {0 give immediate effect to his signature to a trcaty if he does not
intend to do so or is prohibited by his Constitution from so doing".

“7 Q/Rep., para. 4.30, p. 57.
148 See above, para 5.59, pp. 54-55.
-57.



and only secondarily with their implementation in domestic law.

5.64 A further point made by Qatar is this: if Bahrain concedes that the
1987 Agreement is a treaty and that the procedures of Article 37 of the
Bahrain Constitution were not followed in respect of it, why should there be
a need for such procedures in relation to the 1990 Minutes?'® The answer
is simple: the 1987 Agreement was imperfect and conditional. By its terms,
it would only become fully operative when completed by an agreement
resulting from the negotiations to be conducted in the Tripartite Committee.
Such an agreement has not yet been reached.

¥ Q/Rep., paras. 4.31-4.32, pp. 57-58.
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CHAPTER VI

THE RELATIONSHIP BETWEEN THE
1987 AGREEMENT AND THE 1990 MINUTES

6.01 In the light of what has already been said in this Rejoinder, it is
hardly necessary to repeat in the present chapter the arguments that have
been developed under this title in the Bahraini Counter-Memorial,!*
However, in view of the points made by Qatar in its Reply under the heading

1151

of "Consent in the Doha Agreement”” a few additional words on the

subject of consent may be desirable.

6.02  First, the terms of para. 3.11 of the Qatari Reply, quoted below, now
create some measure of uncertainty about the relationship between the 1987
Agreement and the 1990 Minutes:

"From the above, it is clear that Bahrain’s contention that under the
1987 Agreement ‘the eventual submission of the dispute to the Court,
was clearly conditional upon the successful negotiation of a special
agreement’ is wholly unfounded.”

What exactly is Qatar saying? Is it that the 1987 Apreement was by itself
sufficient to found the jurisdiction of the Court? If so, one is bound to ask
such questions as these: why did Qatar wait for four years before filing its
Application; how could the 1987 Agreement be sufficient if, as the record
clearly shows, the Parties were not agreed upon the subject-matter of the
dispute; and why was so much time spent in the Tripartite Committee in
trying to agree the terms of a Special Agreement?

15° B/CM, paras. 7.1-7.23, pp. 99-106.
UL Q/Rep., paras. 4.85-4.103, pp. 81-86.
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6.03 If, on the other hand, Qatar is not saying that the 1987 Agreement was
by itself sufficient to found the jurisdiction of the Court, what is its
contention? In particular, how does it progress from the bare terms of the
1987 Agreement to the claimed entitlement, subsequently established,
unilaterally to start the proceedings by an Application?

6.04 Qatar also presents the 1990 Minutes as confirming the existence of
an exchange of consents between the Parties both as to the submission of
their disputes to the Court and with respect to the definition of the subject-
matter of those disputes.””? Qatar then alleges that "the Bahraini Counter-
Memorial has not discussed these questions...to any extent".'* Bahrain
must admit to being baffled as to why Qatar should wish to make an
allegation which is so obviously contradicted by the Bahraini Counter-
Memorial, both in its general lines and in detail.

1% Q/Rep., para. 4.86, p. 81. Qatar gives no detailed reference for the asseriion that it has "shown
that the 1990 Minutes confirmed the existence of an cxchange of consents as to the submission of the
disputes to the Court and the definition of their subject matter”. Note 235 to para. 4.86 of the Qatari
Reply merely states "see, in gencral, Qatari Memorial, chapter 4." Tt is true that this chapter contains
an extended discussion of the theoretical aspects of the Court’s jurisdiction, in which Bahrain saw no
need to take part (see B/CM, para. 4.2, p. 21). It is in vain that Bahrain has searched that chapter for
evidence that it "shows" that in Dohah in 1990 the parties exchanged their consents to submit the
disputes to the Court and defined the subject matter of those disputes. The Bahraini Counter-Memorial
has, however, discussed at length the absence of consent by the parties to a unilateral submission. In
fact, over a third of its text (Chapter VI thereof) is devoted to demonstrating precisely this point. As
regards the question ol the Bahraini Formula defining the subject matter of disputes, Bahrain has
likewise shown that this Formula was only ever suggestcd as the question (or Article II of the Special
Agreement, and was not intended (nor, indeed, was it appropriate) for a unilateral submission. The
inconsistency of Qatar’s application with the idea of a single fully dispositive case was shown at paras,
0.56-6.61, pp. 76-79, of the Bahraini Counter-Memorial. Note also, in particular, ibid., paras. 6.31-
6.32, pp. 64-65.

153 id.
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SECTION 1. The consent of the Parties to refer the "disputes” to the

Court!**

6.05 Qatar then goes on to assert, yet again, that the consent of both States
dealt not only with the reference of the disputes to the Court but also with
the moment from which the Court could be seised.””® There is nothing
new in this assertion. It proceeds, as does the whole of the Qatari case, upon
the mistaken view that the words "the parties may submit the matter to the
International Court of Justice” means gither of the Parties. In fact the
reference in the 1990 Minutes to the period of six months was an indication
that at the end of that period, notwithstanding the continuance of the Saudi
Arabian mediation, Saudi Arabia would regard the Parties as free jointly to
submit the case to the Court.

SECTION 2. The consent of the Parties to the subject-matter of the
156

"disputes" to be submitted to the Court

6.06 Qatar is also anxious to present the 1990 Minutes as containing an
agreement in which there was an exchange of consideration between the two
sides. Qatar argues that in return for Qatar accepting the Bahraini Formula
for the definition of the question, Bahrain agreed that Qatar might
unilaterally submit the dispute'” to the Court after May 1991."* This
proposition, of much importance to Qatar, founders upon contradictory
statements of fact made by Qatar within the space of two paragraphs. In

134 The title of this sub-section is taken from Q/Rep., p. 81.

55 Q/Rep,, para. 4.87, p. 81.

1% The title of this sub-section is taken from Q/Rep., p. 82.

157 The Qatari Reply writes of "disputes” in the plural (para. 4.91, p. 83). It should be observed,
however, that this is a departure from the sense of the language in the 1990 Minutes which spcaks of
submitting "the matter”, in the singular, to the Court. See above, para. 5.19, pp. 33-34.

% Q/Rep., para. 4.91, pp. 82-83.
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paragraph 4.90, Qatar states that:

"at the opening sessicn of the GCC Summit Meeting in Doha in
December 1990, the Amir of Qatar declared that he accepted the
proposal previously made by Bahrain concerning the definition of the
subject matter of the disputes so that the matter could be referred to
the Court without delay.""

This is an accurate reflection of what transpired at the meeting only in so far
as it can properly be read as a declaration by Qatar that was not at that time
made conditional upon a reciprocal undertaking by Bahrain entitling Qatar
to start proceedings unilaterally.

6.07 Thus what Qatar says in paragraph 4.90 of its Reply contradicts what
it says in the next paragraph: |

"..in the Agreement [the 1990 Minutes]| this acceptance of the
Bahrain formula was a quid pro quo for Bahrain’s undertaking to
allow submission of the disputes to the Court after May 1991."'%

The latter is not an accurate representation of the understanding in the 1990
Minutes because the Amir of Qatar had made his declaration of acceptance
of the Bahraini Formula at the opening of the Dohah session,'® prior to,
and independently of, the formulation of the 1990 Minutes. There is not an
iota of evidence to support the idea that there was an exchange of promises
in the manner now put forward by Qatar.

0.08 1In paragraph 4.92 on page 83 of the Reply Qatar asks:

"how can it be asserted that [the 1990 Minutes] did no more than
record Qatar’s acceptance of the Bahraini formula, when the first

1% Q/Rep., para. 4.90, p. 82.
' Q/Rep., para. 4.91, p. 83.
11 See para. 6.06 above and Q/Rep., para. 4.90, p. 82.
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Omani draft shown to Qatar did not even include the reference to the
Bahraini formula, which was subsequently added by Qatar itself?"

The answer lies in the facts set out above, coupled with the fact - which
Qatar persists in disregarding - that the Saudi draft of the Minutes set out the
formula in full. The inescapable fact is that Qatar made its declaration
accepting the Bahraini Formula but was not successful in its attempt, as
reflected in the original forms of the Saudi and Omani drafts, to persnade
Bahrain to accept Qatar’s right unilaterally to place the case before the Court.

SECTION 3. Seisin of the Court

6.09 Qatar appears to be convinced that Bahrain does not appreciate the
distinction between "jurisdiction" and "seisin".'” Nothing could be further
from the truth. Bahrain understands the distinction full well. It understands
that there can be no effective seisin without a prior effective basis of
jurisdiction, save in the case of forum prorogatum (which is not pleaded
here); it understands too that where the jurisdiction of the Court is
unilaterally invoked on the basis of some prior existing ground of
compulsory jurisdiction, the application i8 the act of seisin; and it recognizes
too that when there is an agreement between two Parties that an existing
dispute will be submitted by them to the Court, the seisin of the Court is
effected by the notification to the Court of the joint agreement. But in every
such case there is a valid and effective ground of jurisdiction. Here there is
no such ground. An act of seisin cannot replace a basis of jurisdiction.

6.10 Finally, it should be noted that Qatar asserts: "Even when the idea of
a special agreement was being contemplated, the question of seisin was not
discussed".'"” That is precisely the point that needs to be made. The idea
of individual seisin, though theoretically possible, is so out of accord with

%2 See Q/Rep., paras. 4.96-4.103, pp. 84-86.
3 Q/Rep., para. 4.102, p. 86.
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the practice of States in submitting cases to the Court following the
conclusion of a compromis, that it can be effective only when most clearly
authorized; and that is certainly not the case here.
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PART THREE

CLOSING CONSIDERATIONS

CHAPTER VII

DISADVANTAGES FOR BAHRAIN
OF BEING MADE DEFENDANT

SECTION 1. The question of Article V

7.01 It is not necessary for Bahrain in this concluding Part to review the
Qatari treatment of all points made by Bahrain in Chapter VIII of the
Bahraini Counter-Memorial. There is, however, one point on which the
position may not yet have been presented to the Court sufficiently fully and
clearly. That is the issue of "Article V". This, it will be recalled, is the
Article in the Bahraini draft Special Agreement of 19 March 1988 which
provided as follows:

"Neither party shall introduce into evidence or argument, or publicly
disclose in any manner, the nature or content of proposals directed to
a settlement of the issues referred to in Article II of this Agreement,
or responses thereto, in the course of negotiations or discussions
between the parties undertaken prior to the date of this Agreement,
whether directly or through any mediation."'*

7.02 Bahrain mentioned this proposal in the Annex to its letter to the Court
of 18 August 1991. There, at pp. 18-19, it stated that this Article had been
made one of the points of disagreement between the Parties and said that:

"although this proposal is essentially declaratory of customary
international law ... the Government of Qatar has not accepted it."

18 B/CM, Annex 1.9, vol. 11, p. 49, at p. 51.
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7.03 It may no doubt be argued that if the proposal made by Bahrain were
simply a reflection of customary international law it would not, strictly
speaking, require restatement in the Compromis and its inclusion or non-
inclusion should not be a stumbling block to securing agreement.
Unfortunately, however, the matter cannot be resolved as simply as that. In
the main text of the Annex to the above-mentioned letter of 18 August 1991
to the Court, Bahrain also said: |

"the position of the Government of Qatar on the original Bahraini
proposal is set out in relevant detail in an extract from a
Memorandum of Comment by Qatar dated 27 March 1988,"'%*

relevant extracts from which were appended as Attachment 9. The relegation
to an Attachment of the pertinent parts of Qatar’s reaction appears to have
led Qatar to mistake the nature of Bahrain’s concern. It is, therefore,
necessary to recall the content of that Attachment.

7.04 The Government of Qatar reacted to the original Bahraini proposal in
two memoranda dated 25 and 27 March 1988. A translation of the former
is annexed to the Qatari Memortal in its entirety, a translation of the latter
only partially.'"®

March 1988 before the second meeting of the Tripartite Committee, but

Bahrain was given a copy of the memorandum of 27

never saw the memorandum of 25 March 1988 until it received the (Qatari
Memorial. The relevant part of the comment from the memorandum of 27
March 1988 was annexed to the Bahraini Letter to the Court of 18 August
1991.

7.05 Because the essentials of Qatar’s 1988 comments differ in significant
respects from the comments which are made in Qatar’s Memorial,'? it is

165 Annex to Bahraini letter to the Court of 18 August 1991, p. 18.

1% /M, Annex 11.23, Vol. IlI, p. 147 and Annex I1.24, p. 158. Seec also note 74 to para. 5.18
above on p. 33.

197 See Q/M, paras. 5.83-5.89, pp. 130-132.
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necessary to recall in pertinent detail the nature of Qatar’s original objection.
Qatar did not object because the proposed Article V was a restatement of
existing customary international law, but because Qatar considered that the
effect of the Article would be to prevent the introduction by Qatar of

evidence of the proposals and counter-proposals made during the Mediation

Process. In other words, Qatar made it clear that no considerations of
existing law would inhibit it from producing evidence of the Mediation
negotiations. It was with a view to restraining this cavalier unconcern with
the requirements of the law of evidence that Bahrain insisted on the retention
of Article V.

7.06  Qatar was not originally primarily concerned with the possibility that
Article V might exclude evidence of matters occurring before the Mediation
Process. This was an elaboration subsequently developed in paragraph 5.86
of the Qatari Memorial. The original Qatari reaction focused on the
Mediation Process:

"... The meaning of this is that the Saudi mediation is taken entirely
out of account and is considered as though it had never occurred.

It is clear that the gist of this provision ... is to veil from the Court the
position by which the Parties may have bound themselves during the
Saudi mediation,...

... All the positions, undertakings and procedures which the two
Parties have adopted and continue to adopt with regard to their
difference are merely the fruits of the Process of Saudi mediation, and
it is totally unacceptable that Bahrain should seek, by virtue of Article
5 ..., to cut the link between the process of mediation and the judicial
process which is contained in the presentation of the difference to the
Interpational Court of Justice...

... In the principles of international law there is nothing that permits
one of the parties to an internattonal dispute to prohibit the other
parties from offering to the competent judicial authority the exhibits,
memoranda and papers in general which were exchanged between
them both during negotiations, or contacts which had previously taken
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place to refer the dispute to this judicial body, and which are
connected with the dispute...

... Qatar ... does not consent at all to the exclusion of considerations
of this nature. There is no doubt that they have the greatest
importance because they amplify the essence of the difference and its
developments, as well as the various stages and the contacts and
proposals and positions which occurred during these stages, and in
particular in connection with the stage of the Saudi mediation...""®

7.07 1In contrast with Qatar’s 1988 Memorandum, the Qatari Memorial,
however, expresses Qatar’s dissatisfaction with Article V in much wider
terms, saying that it:

"was not limited only to proposals made during the Mediation with
Saudi Arabia. Nor was it limited only to proposals to setile the
substance of the disputes made by the Mediator, but it could have
covered any proposal, even on procedural matters. In this context, this
text could have applied to any proposal and response thereto (which
therefore could even include agreements) made between the Parties
before the date of the finalization of the special agreement, under

discusston at that time. The dies ad quem is indicated but not the dies
1169

a quo.
7.08 By thus drawing attention to aspects of Article V that spread beyond
those which had been criticized and rejected by Qatar in 1988, the Qatari
Memorial drew attention away from the feature of Qatar’s original reaction
which was most objectionable and which could not be accepted by Bahrain.
This was that Qatar was claiming that as a matter of international law it was
entitled to reveal details of the Mediation Process and that it proposed to do
so. It is this feature of Qatar’s position that has led Bahrain to insist so
much upon Article V. It is not that Bahrain is seeking merely to restate a
rule of customary international law. Bahrain is seeking to persuade Qatar to

1% Bahraini Letter to the Court of 18 August 1991, Attachment 9(b). For Qatar’s translation see
Annex L2, p. 85. See also Q/M, Annex 11.24, vol. I1I, pp. 161-165.

1% Q/M, para. 5.86, p. 131,
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undertake that it will not break a rule of international law by violating a
basic element in the negotiating process.

7.09 Evidently it is not enough that Bahrain should have merely given
references to the pertinent precedents. It is necessary to remind Qatar of
their significance by actually quoting the texts. In the Chorzow Factory case
the Permanent Court of International Justice said:

"... the Court cannot take into account declarations, admissions or
proposals which the Parties may have made during direct negotiations
between themselves, when such negotiations have not led to a
complete agreement,”!"

The same point was made in a slightly different way in the Nottebohm Case:

"It would constitute an obstacle to the opening of negotiations for the
purpose of reaching a settlement of an international dispute or of
concluding a special agreement for arbitration and would hamper the
use of the means of settlement recommended by Article 33 of the
Charter of the United Nations, to interpret an offer to have recourse
to such negotiations or to such means, consent to participate in them
or actual participation, as implying the abandonment of any defence
which a party may consider it is entitled to raise or as implying
acceptance of any claim by the other party, when no such
abandonment or acceptance has been expressed and where it does not
indisputably follow from the attitude adopted.""”!

In a similar vein, the distinguished French jurist, the late Professor Reuter
has observed:

"si la négociation échoue les parties n’ont pas a craindre de se voir
opposer dans une discussion de droit les projets d’accommodements
qu’elles auraient consenti aux intéréts adverses dans une phase des

" PCL, Series A, No. 17, at p. 51. Sec also d. Series A, No. 9, p. 19,
L ICT Reports 1955, pp. 19-20.
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négociations,""”

7.10 Faced thus by Qatar’s clear declaration in 1988 of its intention to
violate the privacy of the negotiations, it was and remains impossible for
Bahrain to agree to come before the Court save on the basis of the inclusion
of Article V.

7.11 The persistent disagreement'”’ between Bahrain and Qatar regarding
Article V is in itself the most cogent item of evidence contradicting the
Qatari suggestion that, since Qatar has agreed to the Bahraini Formula, the
1990 Minutes recorded an agreement that proceedings could henceforth be
instituted unilaterally by either Party. Bahrain would never have accepted
in December 1990 that Qatar and Bahrain could start proceedings without the
constraint of Article V, any more than Qatar did in fact accept that the
proceedings could be commenced subject to Article V. Indeed, the Qatari
Application speaks for itself, containing no reference to Article V.

SECTION 2, The question of Zubarah

7.12 The other important substantive item adversely affected by the
unilateral quality of Qatar’s application is Bahrain’s concern that the
proceedings before the Court must cover all the issues outstanding between
the Parties. These include Bahrain’s claims relating to Zubarah - an issue
which is effectively excluded by the form of Qatar’s action.'”” Qatar
responds to this by insisting that Bahrain has a right to file a separate claim
before the Court.'” '

2 Recueil des Cours, 1961, Vol, 103, p. 632.
173 Q/Rep., para. 4.113, p. 90.

1" See B/CM, paras. 8.4-8.14, pp. 108-113.
15 Q/Rep., paras. 4,114-4.117, pp. 90-91.
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7.13  Whatever may now be Qatar’s willingness to submit to the jurisdiction
of the Court in respect of any separate proceedings that Bahrain may wish
to commence in respect of Zubarah (and this is a matter of considerable
doubt), that fact cannot in any way cure the defect in Qatar’s present
Application. The validity of this Application must be determined solely by
reference to the facts as they stand at the moment of the Application.
Indeed, Qatar has accepted the correctness of this statement of law in
observing that:

"Qatar understands that the Court considers that the date of an
application is the date at which the Court has to determine whether it
has jurisdiction..."'’®

It went on to say (albeit in relation to another matter, namely, Bahrain’s

further offer of a Special Agreement):

"Consequently, this step, taken after the filing of Qatar’s Application
on 8 July 1991, can have no relevance to the present case.""”

7.14 This position has not been changed by Qatar’s insistence that the
Bahraini Formula "gives each Party an equal right to present its own claims
to the Court..."."”” It is not correct to say that:

"it was acknowledged by Bahrain - and in fact advocated by Dr.
Husain Al-Baharna himself in the Tripartite Committee - that one of
the reasons for proposing the Bahraini formula was precisely to allow
each State to bring its own claims, and Bahrain’s desire to include
Zubarah as one of these claims."'”

"% Q/Rep., para. 1.10, p. 4.
177 Id
" Q/M, para. 5.80, p. 129, repeated in Q/Rep., para. 4.116, p. 91.

" Q/Rep., para. 4.116, p. 91,



This assertion takes Dr. Al-Baharma’s words entirely out of context. His
remarks were made during a discussion of the manner of formulating the
question to be put to the Court - (Article II) - in a "neutral” manner, but

within the framework of a joint submission.™

7.15 The question of Zubarah appears to be one of the reasons why Qatar
has attempted to base the Court’s jurisdiction on a claimed right to file a
unilateral application, instead of reaching a special agreement with Bahrain.
It is necessary in this respect to recall the position taken by the
representatives of the Parties at the sixth and final meeting of the Tripartite
Committce.  There, the following exchange took place.  Qatar’s
representative stated:

"if the nature of the difference concerning Zubarah was connected
with sovereignty over it, it would not be acceptable that this should
be listed with the matters to be raised to the ICJ. If, however, the
content was connected with private (or: ‘special’) rights in Zubarah,
then the State of Qatar would have no objection to this."™®!

The delegation of Bahrain replied:

“that their claim connected with Zubarah which would be referred to
the ICJ would be the strongest possible claim without any limitation.
The matter of deciding it would be left to the Court,"'**

In short, Qatar wanted to control and limit the claims that Bahrain was
allowed to invoke in respect of Zubarah. Tt was this pretension which caused
a two year deadlock.

7.16 Qatar believes it has now found a way of achieving its design,
namely, by submitting its own claims and reserving the power to object to

180 See para. 4.18 above, pp. 18-19.
%1 B/CM, Annex L18, Vol. I, p. 112.
1% I1bid., p. 113.
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the admissibility of Bahrain’s claim of sovereignty over Zubarah, once that
claim is submitted to the Court.”™ Such a plan is, however, incompatible
with Qatar’s professed acceptance of the Bahraini Formula. The essence of
that formula is that each party is free to frame its own claims, without
interference from the other side, and thus giving up in advance any possible
objections to the admissibility of each claim.

7.17 It is not an answer to Bahrain’s complaint, that Zubarah has been left
out of the case as brought by Qatar, to say that Bahrain is free to bring a
counter-claim to cover that subject. The concept of counter-claim is related
essentially to claims for damages; it does not seem appropriate to boundary
disputes or claims relating to territory. Moreover, there could be difficulties
regarding the satisfaction of the condition that the counter-claim be directly
* 1In short, the use of counter-claim

is an indirect and uncertain way of dealing with an issue that is a part of the

connected with the principal claim.'

dispute between the Parties and thus should be dealt with in the same way
as the other parts of the same dispute.

SECTION 3. General considerations

7.18 The Court will certainly appreciate by now that the unilateral
institution of proceedings by Qatar in 1991 was quite contrary to what
Bahrain expected, namely, a resumption of negotiations towards the
conclusion of the Special Agreement. At the moment of the institution of the
said proceedings Bahrain and Qatar had been engaged for a period of some
thirteen years in a process of mediation being conducted by the King of
Saudi Arabia. There had been extended exchanges between the two sides
directed towards the substantive settlement of the dispute and, in the
Tripartite Committee, specifically directed at one object and one alone - the

'8 See paras. 2.02-2.03 above, p. 7.

13 See Article 80 of the Rules of the Court.
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conclusion, in implementation of the 1987 Agreement, of a Special
Agreement between the two sides with a view to submitting their dispute
jointly to the Court. Agreement could not be reached on two main points: the
formulation of the question to be put to the Court, particularly in so far as
Bahrain’s claims to Zubarah were concerned, and the means of ensuring
respect for the confidentiality of the mediation proceedings by an undertaking
to refrain from introducing evidence of proposals made during the Mediation
process (i.e. "Article V").

7.19 In December 1990 Bahrain was adamant in refusing to establish a
basis on which Qatar could unilaterally commence proceedings against
Bahrain after the lapse of a further period of six months. Bahrain twice
rejected expressions in the draft Minutes which, if accepted, could have been
read as opening the way for one Party alone to commence proceedings.'®
With the Parties having started down the track of preparing an agreement for
a joint submission to the Court, Bahrain saw no reason for abandoning that
course, especially having regard to the fact that the issue of Zubarah and the
question of "Article V" had not been resolved. That remains the position of
Bahrain today.

7.20 Qatar pretends that the scope of its offer to refrain from contesting the
Court’s jurisdiction if Bahrain wishes unilaterally to start parallel proceedings
against it is a satisfactory alternative to the achievement of a properly
negotiated agreement.'™ It is not. So far as the issue of Zubarah is
concerned, Qatar, though willing to see it fall within the scope of application
of the Bahraini Formula, has not shown itself prepared to concede its
admissibility in the same way as Bahrain has conceded the admissibility of

the issues raised by Qatar.’® So far as the question of Article V is

185 B/CM, paras. 6.49-6.55, pp. 73-76.
%6 Q/Rep., para. 4.108, p. 88.

187 See above, para. 2.03, p. 7.
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concerned, Qatar has not shown itself willing to subscribe to an undertaking
not to produce evidence of proposals made in the course of negotiations and
the mediation. Though Qatar contends that Bahrain’s "proposed draft
appeared excessive and unreasonable"'®, the fact is that Qatar rejects the
proposed Article V because Qatar wishes to retain an unrestricted freedom
to introduce evidence of the proposals made in the course of the mediation,
even if the introduction of such evidence will violate international law.'®®

7.21 By themselves, these reasons are quite sufficient to justify Bahrain in
its opposition to the Qatari Application. But there is a further consideration
which the Court, in its appreciation of such considerations as the dignity and
sensitivity of States, will readily understand. It does not seem right that
Qatar should be permitted at its own choice to repudiate the whole course of
negotiation between the two sides. No such prospect was opened up by the
1987 Agreement or the 1990 Minutes and Bahrain declines to subscribe to
any device which will permit Qatar to abandon the idea of an agreed joint
submission as the proper means of approaching the Court.

7.22 It matters to Bahrain that neither Party should be seen to be either
plaintiff or defendant; that pleadings should be filed simultaneously in an
orderly manner; that the unpredictable complications of separate applications,
followed by the exercise of a discretion by the Court as to whether and in
what manner the cases should be joined, should be avoided; that there should
be agreement that the issue of Zubarah is as much admissible as any other
aspect of the dispute; and that there should be a specific renewal by the
Parties of their commitment to maintaining the confidentiality of negotiations
and the mediation process. These are genuine concerns and cannot be

1% Q/Rep., para. 4.113, p. 90.
1% See above, para. 7.08, pp. 68-69.
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brushed aside.®®

723 Nor can the basic point be brushed aside that the focus of a
contentious case commenced by application is largely set by the applicant.
Bahrain’s point is not that the Court will be unable to maintain the formal
equality of the Parties - of course it will - but rather that there remains a
substantial difference of tone between a case started by unilateral application
and one begun by notification of a joint agreement. This difference may be
eliminated if the Parties make their individual submissions on the basis of a
clear agreement, as in the South-Eastern Greenland and Asylum cases. But
no such agreement was reached here. The absence of such agreement is
emphasised by the absence from the Qatari Application of a key substantive
¢lement, namely the Zubarah question, and of a key procedural element,
namely Article V, both of which elements would have had to be present if
any substantial equality of the Parties (as in these two precedents) was to be
achieved.

7.24 Bahrain’s willingness to join in a submission to the Court on an
agreed basis is evidenced by the renewed presentation of a draft joint
agreement for consideration by Qatar. Bahrain invites the Court to note that,
notwithstanding the availability of ample time in which to discuss this draft,
Qatar has given no indication whatsoever of willingness to enter into further
negotiations. Qatar evidently wishes to have things all its own way. That
is contrary to the whole spirit of the Mediation Process and is something that
Bahrain cannot accept.

1% Qatar has quoted a provision in the Manila Declaration to the effect that "recourse to judicial
settlement of legal disputes ... should not be considered an unfriendly act between States”. (Q/Rcp.,
para. 4.110, p. 89. The reference given in the Q/Rep., para. 1.08, note 4 on p. 3 should be General
Assembly Resolution 37/10). That may be so in some circumstances, but it is unlikely that those who
subscribed to that Declaration had in mind recourse unilaterally commenced in circumstances such as
those prevailing in the present case. In the sub-paragraph almost immediately preceding the one cited
by Qatar (Part II, para. 5 (b)), the Resolution affirms that:

"it is desirable that [States] ... (if) Study the possibility of choosing, in the free exercise of
their sovereignty, to recognise as compulsory the jurisdiction of the Intemational Court of
Justice in accordance with Article 36 of its Statute..."
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CHAPTER VIII

FORMAL SUBMISSIONS

The State of Bahrain respectfully requests the Court to adjudge and declare,
rejecting all contrary claims and submissions, that the Court is without
jurisdiction over the dispute brought before it by the Application filed by
Qatar on 8 July 1991.

(Signed)

Husain M. Al Baharna

Minister of State for Legal Affairs
and Agent of the State of Bahrain
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Annex 1.1

Agreed Minutes signed at the end of the first meeting of the Tripartite Committee, held
in Riyadh, 17 January 1988; translation into English by Bahrain.

See text above, note 35 to para. 4.15.
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[ LETTERHEAD OF THE MINISTRY OF FOREIGN AFFAIRS
OF THE KINGDOM OF SAUDI ARARIA)

MINUTES OF MEETING

Within the framework of the good offices of the
Custodian cf Two Holy Mosques, King Fahd bin Abdul Aziz,
which led to an agreement between the State of Bahrain
and the State of Qatar to form a committee composed of
representatives from each of them and from the Kingdom
of Saudi Arabia, the committee met in Riyadh on
28.5.1408 corresponding to 17.1.1988, composed of: ‘

1, The delegation of the State of Bahrain:

HE Shaikh Mohammed bin Mubarak al Khalifa,
Minister of Foreign Affairs (Chairman)

HE Dr Husain Mohammed Al Baharna, Minister of
State for Legal Affairs (member)

2. The delegation of the State of Qatar:

HE Shaikh Ahmed bin Saif al Thani, Minister of
State for Foreign Affairs (Chairman)

HE Dr Hassan Xamil, the Adviscor to HH the Amir
of the State of Qatar (member)

3. The delegation of the Kingdom of Saudi Arabia:

HRH Prince Saud al Faisal, Minister of Foreign
Affairs of the Kingdom of Saudi Arabia
(Chairman)

HE Shaikh Abdul Rahman Mansouri, Under-~
Secretary in the Ministry of Foreign Affairs
for Political Matters (member)

This was in order to consider the procedures by which
the commitment of the State of Bahrain and the State of
Qatar to refer the difference between them both to the
International Court of Justice would be implemented.



It was agreed that another meeting of the Committee
would take place in the City of Riyadh on Saturday
15.8.1408 AH corresponding to 2.4.1988 AD provided that
each party will submit the draft which it proposes for
the formulation of the special agreement to refer the
difference to the ICJ to the Foreign Ministry of the
Kingdom of Saudi Arabia on 19.3,.88 provided that the
Ministry in its turn will refer the draft of each state
to the other &at once for consideration and the
expression of comments thereon before the decided upon
meeting.

(signed)

Ahmed bin Saif al Thani
Minister of State for Foreign Affairs for the State of
‘Qatar

Mohammed bin Mubarak al Khalifa
Minister of Foreign Affairs of the State of Bahrain

Saud al Faisal
Minister of Foreign Affairs of the Kingdom of 8Saudi
Arabia

Done in Riyadh on 28.5.1408 corresponding to 17.1.1988
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Annex 1.2

Qatar’s translation of the Qatari Memorandum of 27 March 1988 commenting on
Bahrain’s draft Special Agreement and the original Arabic text.

Paragraphs omitted from Qatar’s translation have been inserted by Bahrain in italics.
The omitied passages have been indicated in the margin of the Arabic text.

See text above, note 36 to para. 4.16, note 74 to para. 5.18 and note 168 to para. 7.06.
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TRANSLATTON

MEMORANDUM

Doha: 9th Sha‘aban, 1408 H.,
27 March 1988

Comments of the Government of the State of Qatar
on the Draft Special Agreement presented
by the Government of the State of Bahrain for
submitting the Dispute between them to
the International Court of Justice

The Govermnment of the State of Qatar received the said Draft on the
afterncon of Wednesday 23 March 1988, and studied it very carefully in
view of the cruciality and significance of its subject-matter,

Accordingly, and as provided by the agreement reached by the Tripartite
meeting held in Riyadh on 28/5/1408 A.H. (Corr. 17/1/1988) that each of
the two Govermments should give its comments on the other Government’s
draft prior to the meeting of the Tripartite Committee on 2 April 1988 as
agreed upon, the Government of the State of Qatar would like to give
herebelow some comments on the said Bahraini Draft.

However, before giving any comments, the Government of the State of Qatar
would like to indicate the following:

1. Comments for the time being will be restricted to the important
substantive provisions of the Draft as stipulated in Articles II
and V, rather than to procedural matters.

2. The substantive Articles II and V of the Draft are clearly
contrary to what our three States have agreed upon, and to the
common practice of drafting similar special agreements for
submitting international disputes to the International Court of
Justice.

This Is set out in detail below:

First: With regard to Article YI:

{1) What was agreed between our three states was to
prepare a joint Special Aqgreement to refer the matters of the
difference existing between us to the ICJ for a decision in
accordance with international law. It is quite clear - and
this 1is the formulation used for special agreements 1in
similar circumstances =~ that this npecessitates that the
special agreement should contain a submission of the matters:
of difference and the request that it be decided.
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But instead of this, the Bahraini draft, at

Article II (item 1), reads as follows:

"l. The parties request the Court

(a) to draw a single maritime boundary between the
respective maritime areas of Bahrain and Qatar; such
boundary to pass between the easternmost features of
the Bahrain archipelago including most pertinently
the Hawar Islands, Fasht ad Dibal and other
adjacent or neighbouring features and the coast of
Qatar, and to preserve Bahrain’s rights in the
pearling banks which lie to the north east of Fasht
ad Dibal, and in the fisheries between the Bahrain
archipelago and Qatar.

(b) to determine the rights of the State of Bahrain in
and around Zubara."

It is quite clear from this text that the draft of the Government of
Bahrain stipulates, in Para (a), Item 1 of Article II, the following:

(1)

(2)

(3

The Bahraini draft - instead of presenting the dispute actually
existing between the two States with regard to sovereignty over
Hawar Islands and Dibal and Jaradah Shoals, and over the legal
status of these two Shoals as regards their being islands or
shoals, and consequently whether they have or not territorial
waters, as should be and as the Qatari draft did and as is the
practice in all similar agreements - it decides on the said
dispute determining that Hawar Islands, Dibal Shoal and other
adjacent or neighbouring areas existing between the coasts of the
two countries belong to the Bahrain archipelago. Not only this,
but the Bahrain draft does {sic] to the extent of expressly
stating that the State of Qatar joins the State of Bahrain in
requesting the Court to draw a single maritime boundary line
between the respective maritime areas of the two countries on the
grounds that the said locations belong to Bahrain,

Thus, the question is not, for the two Parties of the disputed
issue actually existing between them over the said locations, to
submit this dispute to the Court for a decision, but it is,
rather, an admission by the State of Qatar that the dispute does
not exist, and that it itself requests the Court - in support of
Bahrain - to agree to Bahrain claims to these locations.

In the same paragraph (a}, the draft of the Government of Bahrain
determines that - in addition to the rights it claims with regard
to the fishing in the areas between the Bahrain archipelago and
Qatar - Bahrain has rights in the pearling banks which lie to the
northeast of Dibal Shoal. The draft even stipulates that the two
parties, Bahrain and Qatar, request the Court to preserve for
Bahrain all those alleged rights.

Paragraph (b) of Article II of the Bahrain draft states that the
State of Qatar confirms, together with the State of Bahrain, that
the latter has rights in and around Zubara, without even spelling
out the meaning of the phrase "around Zubara".
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What makes this statement more astounding is that, in addition to the
fact that all legal and historical facts establish decisive and clear cut
evidence of the invalidity of Bahrain claims to rights in Zubara, this
¢laim has never been raised by Bahrain at any stage of the Saudi
mediation to resolve disagreements between the two countries. Moreover,
the memorandum of the Government of Bahrain of 27.8.1986 - in reply to
the memorandum of the Government of Qatar submitted to the Ministerial
Council of the Cooperation Council for the Arab States of the Gulf on
6.7.1986 - on Bahrain’‘s memo sSubmitted to the Ministerial Council on
29.6.1986 - lists in the first page Item (2) the subjects it considers as
disputed between the two countries and identifies them as "their maritime
boundaries, and sovereignty over Hawar Islands and other islands and
locations lying within the maritime territory and the maritime area of
the State of Bahrain.® There is no mention of a Bahraini claim to
Zubara,

This is what concerns Article II of the Bahraini draft. However, before
giving any comments on Article V of this draft, the Government of the
State of Qatar would like to make clear that the Qatari draft, in
accordance with what was agreed upon between our three States and in
accordance with the conventional procedure for drafting similar special
agreements, ensured the presentation of the disputed matters to the Court
and requested it to make a decision vis-a-vis these matters in accordance
with international law. For example, concerning the issue of sovereignty
over Hawar islands, which is one of the fundamental disputed matters
between the two States, Qatar and Bahrain, the Qatari draft stated in the
first paragraph of its Article II that the Parties ask the Court to
determine according to international law, "To which of the two States’
does sovereignty over Hawar islands belong?" It did the same concerning
the other disputed matters between the two States, mainly those relating
to their maritime boundaries as well as to the two issues of the Dibal
and Jaradah shoals and the issue of the medium line, as clearly presented
in paragraphs 2 and 3 of the above-mentioned second article. The Qatari
draft has, in setting forth the disputed matters included in it, depended
on the official historical documents and correspondence relating to this
dispute as well as on the correspondence exchanged among our three States
within the framework of the Saudi mediation, and in particular the
letters of the Custodian of the Two Holy Mosques, King Fahd, exchanged
between him and the Parties on the occasion of the incident of Fasht ad-
Dibal. These letters dealt with a plan to settle this incident which the
two Parties accepted and are still implementing. This plan includes the
procedures which we should follow concerning all disputed matters.

In paragraph 4 of the same Article II, the Qatari draft provides that the
Parties ask the Court to decide, in the light of its decision on the said
disputed matters, what should be the course of the boundary or boundaries
between the maritime areas appertaining respectively to the State of
Qatar and the State of Bahrain. It is known to all that the agreement
between Qatar and Bahrain to resolve the existing dispute between them by
submitting it to the ICJ was the result of the brotherly and diligent
efforts made by the Kingdem of Saudi Arabia within its kind mediation. In
fact, we fully appreciate and are deeply grateful for such efforts which,
we are sure, are also appreciated by other interested parties throughout
the world. Therefore, we felt that the preamble of the Qatari draft
should contain clear reference to that particularly because the
principles of that Mediation which the Parties undertook to abide by
include many very important issues, amongst which is the first principle
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relating to the determination of the disputed matters and their nature
and to considering such matters as an integral whole which should be
resolved completely and together. This is in addition to the important
obligations and commitments contained in the other principles and which
will be considered as important throughout the duration of the case
before the Court.

ndly; with r Articl f the Bahraini draf
This Article reads as follows:

"Neither party shall introduce into evidence or argument, oOr
publicly disclose in any manner, the nature or content of
proposals directed to a settlement of the issues referred to in
Article II of this Agreement, or responses thereto, in the course
of negotiations or discussions between the parties undertaken
prior to the date of this Agreement, whether directly or through
any mediation.”

It is quite clear from this text that the Bahrain draft prohibits
reference in front of the court - in the course of submitting any
evidence or arguments - to any negotiations, discussions, proposals or
answers arising from them which could have taken place between "the
parties", prior to the date of the Special Agreement on solving the
subjects stated in Article Two of the agreement already commented upon.
The prohibition covers the negotiations, discussions, proposals or
answers arising from them through the Saudi mediation. This means
completely excluding the Saudi mediation from consideration and regarding
it as non-existent.

It is obvious that this provision of the Bahraini draft, in addition to
its implied contradiction to all the public appreciation voiced by
Bahrain of the Saudi mediation and its results, leads to dissimulate from
the Court positions to which the twe parties could have committed
themselves during the Saudi mediation and which could reveal established
facts of great importance in enlightening the Court.while considering the
dispute. Of these positions, for instance, is the agreement by the two
countries on the subjects of dispute, which, as already stated, is
in¢luded in the framework of the mediation.

The Government of the State of Qatar finds the text of the aforesaid
Article Five totally unacceptable for many reasons, most important of
which are the following:

1) All the positions, undertakings and measures which the two Parties
have adopted, and are still adopting, regarding their dispute are
but the outcome of the Saudi mediatioen. It 1is utterly

unacceptable that Bahrain, under Article Five of its draft, should
demand that the mediation process be disconnected from the
judicial process, in spite of the fact that the second process is
but an outcome of the first one.

(2) It cannot be said that the role of the Saudi mediation comes to an
end with the submission of the dispute between the two countries
to the Court. This role requires that Saudi Arabia follow up
measures of the implementation of the principles of its mediation
and work according to its recommendations accepted by the two



Parties, until these measures lead, legally and practically, to
settling that dispute.

(3) There is nothing more supportive of the validity of the soundness
of the above view than the following:

(a) In his message of 28th Rabi Aakher, 1408 H, corresponding
to 19th December, 1987, to the Amir of the State of Qatar,
King Fahd, the Custodian of the Two Holy Mosques, asked for
views on his proposals which he considers as the basis for
resolving the dispute.

The fourth and last of these proposals states as follows:

*Fourthly,: The Kingdom of Saudi Arabia will continue its good
offices to guarantee the implementation of these terms",

The Amir of the State of Qatar replied on 1st Jumada Al Oula,
corresponding to 2ist December, 1987, expressing full agreement of the
State of Qatar to these proposals.

Naturally, the Custodian of the Two Holy Mosques must have sent a similar
message including the same proposals to the State of Bahrain which must
have agreed to these proposals.

{h) A draft agreement had been proposed for the setting up of a
joint committee comprising representatives of our three
countries to approach the ICJ and finalise the requirements
necessary for submitting the dispute to the Court in
accordance with its procedures and instructions, so that a
final and binding decision to both Parties be given. The
agreement should have been signed at the meeting of the
delegations of the three countries in Riyadh on 17.1.1988,
to discuss the measures through which the commitment of the
State of Bahrain and the State of Qatar to submit their
dispute to the ICJ shall be put into effect. However, the
signing did not take place, because Bahrain demanded the
deletion of the provision in the lst Article of that draft
which states that the purpose of setting up the said
committee is to “"approach the ICJ". Qatar opposed deletion
of that basic provision from that draft, and confirmed its
consent to sign the agreement, provided that its text
remains as already agreed upon. It is clear from the
minutes of that meeting with Bahrain, while insisting on
the above mentioned deletion, had stressed the necessity of
signing the agreement with its provisions. These included
the provision of the third para of Article One which
states: "The Kingdom of Saudi Arabia will continue its good
offices to guarantee the implementation of these terms".

As can be seen, this Article in the said agreement merely reiterates the
text of the fourth proposal of the proposals included in the
aforementioned message of King Fahd, the Custodian of the Two Holy
Mosques.,

(c) There is nothing in the principles of international law
that warrants one of the Parties to an international
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dispute to prohibit the other party to submit to the
Competent Court the documents, memos and papers in general
which were exchanged between them during the negotiations
or contacts that took place before submitting the dispute
to the court, and which are relevant to the dispute. The
only exception are unsigned papers which are, consequently,
not binding to anyone.

(d) Naturally, it is possible for two parties to an
international dispute referred to arbitration to agree on
excluding, when the dispute is under consideration, some
documents relating to the negotiations, contacts, proposals
and replies to them, which took place prior to submitting
the dispute to arbitration, But this c¢an only be by
agreement.

The State of Qatar, for the reasons already shovn, does not at all agree
to excluding such references which are undoubtedly highly important since
they clarify the origin of the dispute, its developments, the stages
through which it passed, and the contacts, proposals and positions that
took place during those stages, particularly those related to the stage
of the Saudi mediation.

(e) And last but not least, it is worth pointing out that the
text of Article Five of Bahrain’s draft ’'Special Agreement’
is clearly copied, word for word, from Article Five of the
'Special Agreement’ signed on March 29th, 1979 between
Canada and United States, concerning determination of the’
maritime boundaries between the two countries in the region
of Maine Gulf (I.C.J. Recueil of 1984, p 254},

The Government o¢of the State of Qatar need not remind that the
circumstances of the dispute between Canada and the U.S.A. are totally
different from those of the dispute between the States of Qatar and
Bahrain. One of the most important aspects of such difference is that
the Qatari-Bahraini dispute arose from decisions issued by a third State,
namely the United Kingdom. In addition to the fact that the Court has to
evaluate these decisions as to the circumstances under which they were
taken, the authority of the powers that issued them, the actual reactions
and legal consequences resulting from them, it is necessary that this 50
yvear old dispute must be presented in its correct context. This can only
be done through the comprehensive presentation, without any reservation,
of the detgils of the old and new history of the dispute, and all the
negotiations, contacts, agreements, actions, proposals and reactions
relating to the dispute from its beginning until it was submitted to the
Court.

These are the comments of the CGovernment of the State of Qatar on the
draft ’Special Agreement’ submitted by the Government of the State of
Bahrain.

It is clear from them that the main articles of substance (Two and Five)
in the Bahrain draft are based on extremely strange provisions, which, in
brief, mean the imposition on the State of Qatar of express admission of
the non-existence of the dispute which actually exists between it and the
State of Bahrain over the areas effectively disputed between the two
countries since a long time ago, and of conceding all Bahrain’s claims
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as well as abstaining from including in the evidence and arguments
presented by it any documents whose dates precede the date of the Special
Agreement,

In the face of all this, the Government of the State of Qatar cannot but
totally reject the Bahraini draft, and couple this rejection with the
strongest possible protest.

Before concluding this Memo, the Government of the State of Qatar would
like to state that, following its agreement with the Government of the
State of Bahrain, thanks to the Saudi mediation, to commit themselves to.
submit their dispute to the I.C.J. for settlement in accordance with
International Law, both sides are required to their utmost to facilitate
measures to put that commitment into effect so that the desired purpose
be achieved. That purpose is to put an end to their long standing
dispute by the best possible means in order that a serene atmosphere of
amity and cooperation prevail their close fraternal relations. This is a
matter that the State of Qatar is very keen about, because it 1is being
necessitated by the higher interests of not only our two countries but
also of the member States of the Cooperation Council and our entire
Nation,

This is the understanding of the Government of the State of Qatar on the
said final agreement between our three countries. On the basis of that
understanding, it was concerned to prepare the draft Special Agreement in
the right way, consistent with the traditional practice in formulating
such agreements and in such a manner as to preserve the full rights of
both parties.

The Government of the State of Qatar, in submitting its draft Special
Agreement stands prepared to discuss any comments on it, so that a joint
formula be agreed upon which would meet the appropriate purpose intended
by the ‘*Special Agreement’ and the submission on its basis of the dispute
to the I1I.C.J.
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Anmnex 1.3

Bahraini Note Verbale of 20 June 1992 and translation into English by Bahrain,
together with the draft Special Agreement in English and Arabic attached thereto.

See text above, note 8 to para, 1.13.
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NOTE VERBALE

L RHEAD QF THE MINISTR FOREIGN AFFAIR F T
OF BAHRAIN] ;

No. 9437-115/10/1
20.6.1992

The Ministry of Foreign Affairs of the State of Bahrain
presents its compliments to the Ministry of Foreign Affairs
of the State of Qatar and would refer to the unilateral
application which the State of Qatar has submitted to the
International Court of Justice on 8 July 1991, to the Order
of the Court dated 11 October 19921 and the Bahrain Counter-—
Memorial which was presented to the Court on 11 June 1922.
As the State of Qatar will be aware, the State of Bahrain
denies absolutely that, at the present time, the Court has
jurisdiction to decide all or any o¢f the matters which
Qatar has referred to it, for the reasons set out in the
Counter-Memorial.

Nevertheless, the State of Bahrain, as it has repeatedly
and publicly made clear, believes strongly that the Court
should consider all the matters of difference between the
two states, which were set out in particular in the signed
Minutes of the sixth meeting of the Tripartite Committee
wvhich took place in Jiddah on 6-7 December 1988, in the
event of failure to reach a negotiated settlement either
directly or through the mediation of the Custodian of the
Two Holy Mosques, King Fahd bin Abdul Aziz al Saud - and
this would be by virtue of a joint submission presented by
the +two parties through an agreed and signed special
agreement.

To this end, the State of Bahrain is pleased to enclose a
draft special agreement to refer the matter of the
differences between the State of Bahrain and the State of
Qatar to the International Court of Justice in & joint
manner. The draft of the agreement has been prepared in
the English Language and is accompanied also by a
translation into the Arabic language. The State of Bahrain
considers that the form of special agreement covers all the
matters of difference between the two states completely,
and in an appropriate, customary and comprehensive manner.

The ©State of Bahrain expresses its wish to sign the
agreement on condition that the State of Qatar ceases its
judicial action which it commenced with the submission of a
unilateral application to the International Court of
Justice on 8th July 1921, and invites the State of Qatar to
accept and sign the agreement in the form attached. The
State of Bahrain expresses the hope that the response of
the State of Qatar to this offer will not be long delayed. °
This offer will accordingly be deemed to have lapsed if it
has not been accepted within the period ending six

-109-



weeks before the date to be fixed for the commencement of
the oral ©proceedings concerning the gquestions of
jurisdiction and admissibility, taking into account the
practical considerations concerning the current judicial
proceedings. Nevertheless, the State of Bahrain is
prepared to discuss the question of the above offer, if the
State of Qatar believes this to be necessary, in a meeting
of the Tripartite Committee under the auspices of the
Kingdom of Saudi Arabia in its capacity as mediator.

The Ministry of Foreign Affairs of the State of Bahrain has
sent a copy ©of this note and of the draft special agreement
to the Kingdom of Saudi Arabia., The Ministry of Foreign
Affairs of the State of Bahrain takes this opportunity to
express to the Ministry of Foreign Affairs of the State of
Qatar its assurances of its highest consideration.
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SPECIAL AGREEMENT BETWEEN THE GOVERNMENT OF THE STATE
OF BAHRAIN AND THE GOVERNMENT OF THE STATE OF QATAR TO
SUBMIT TO THE INTERNATIONAL COURT OF JUSTICE

The Government of the State of Bahrain and the Government of the State of Qatar

Recognising that they have been unable to resolve by mediation or negotiation the
differences between them concerning the delimitation of their respective maritime areas
and other matters

Desiring to reach an early settlement of these differences,
Have agreed as follows:
Article 1

The Parties shall submit the question posed in Article II to the International Court of
Justice

Article 11

1. The Parties request the Court to decide any matter of territorial right or other
titie or interest which may be a matter of difference between them; and to draw a
single maritime boundary between their respective maritime areas of seabed, subsoil
and superjacent waters. The above request refers to the following matters of
difference: The Hawar Islands (including Janan); Zubarah; Fasht ad Dibal; Qit’at
Jaradah; archipelagic baselines; and fishing and pearling areas. |

2. The Court is requested to describe the course of the maritime boundary in terms
of geodetic lines connecting geographic co-ordinates of points on Revised Nahrwan
Datum. The Court is also requested, for illustrative purposes only, to depict the course
of the boundary on a chart.

3. The Parties request the Court to appoint a technical expert nominated jointly by
the Parties to assist it in respect of technical matters and, in particular, in preparing the

description of the maritime boundary and the chart referred to in paragraph 2. The
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Registrar is requested to provide the expert with copies of each Party’s pleadings when
such pleadings are communicated to the other Party. The expert shall be present at the
oral proceedings and shall be available for such consultations with the Court as it may
deem necessary for the purposes of this Article. If the Parties shall fail to agree upon
the technical expert to be nominated by them, such expert shall be nominated and
appointed by the Court in consultation with the Parties, on the application of either
Party.

4. The Parties shall accept as final and binding upon them the judgment of the
Court rendered pursuant to this Article and the Parties shall take all appropriate steps
to implement the judgment of the Court forthwith.

Article III

1, Without prejudice to any question as to burden of proof, the Parties shall request
the Court to authorise the following procedure with regard to the written pleadings:

(a) A Memorial to be submitted by each of Bahrain and Qatar not later than twelve
months after the date of notification of this Special Agreement to the Court;

(b) A Counter-Memorial to be submitted by each Party not later than twelve months
after the exchange of Memorials; and

{c) any further pleadings found by the Court to be necessary.
2. The written pleadings submitted to the Registrar by Bahrain and Qatar shall not
be communicated to the other Party until the corresponding pleading of that other Party
has been received by the Registrar. '

Article IV
1. Between the date of this agreement and the delivery of the final judgment of the
Court the Parties undertake to refrain from any activity likely to exacerbate the dispute

in the areas subject to dispute. In particular, each Party will:

(a) refrain from the arrest or seizure of vessels or aircraft registered in the territory
of the other Party;
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(b)  refrain from practising any media activity against the other either in relation to
the disputed issues or to any other matter from the date hereof and until a final
solution is achieved;

(c)  refrain from practising any act that hinders the procedures or spoils the brotherly
atmosphere which is needed to achieve the required goals.

2. In the event of any difficulty in the application of the previous paragraph, either
Party may apply to the Court. Without prejudice to its powers under Article 41 of the
Statute the Court, after having requested the Parties to provide any necessary
clarification, may order any measures of protection which it deems necessary to protect
the interests of the Parties as reflected in the provisions of paragraph 1 of this Article,
and the Parties agree to accept and carry out such measures.

Article V

Neither Party shall introduce into evidence or argument, or publicly disclose in any
manner, the nature or content of proposals directed to a settlement of the issyes
referred to in Article II of this Agreement, or responses thercto, in the course of
negotiations or discussions between the Parties undertaken prior to the date of this
Agreement, whether directly or through any mediation.

Article VI

The Parties agree that the English language shall be employed for all written pleadings.
Article VII

This Special Agreement shall enter into force on the date of exchange of instruments

of ratification in accordance with the respective constitutional requirements of the
Parties.
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Article VIII

(1)  The Parties shall notify the Registrar of the Court of this Agreement by a joint
letter in accordance with the provisions of Article 40 of the Statute of the Court.

(2) If such notification is not made in accordance with the previous paragraph
within one month from the date on which this Agreement comes into effect,
either of the Parties may inform the Registrar of the Court thereof.

Article IX
This Special Agreement shall be made in two original copies in the English language

together with an Arabic translation. In the event of any difference, the original English
text shall prevail. Each Party shall retain one original copy.

This Special Agreement was made in the this ....... day of ......cceenenen.
corresponding to the ........... day of ..., .
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Annex 1.4

Qatari translation of an extract from the minutes of the first meeting of the Tripartite
Committee. Q/TCM Bundle, p. 20.

See text above, note 48 to para. 4.24,
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Prince Saud:

Word for word minutes will be prepared to cover the details of the
discussions and what has been said in the meeting. Other minutes will be
prepared but will only include what has been agreed to. I would like to
conclude by saying that we are not dealing with an easy problem; border
problems are always difficult. But we should be guided by the spirit of
our superiors. I would like to add that discussing matters not covered by
the Five Points or in the exchanged letters would be something the
Kingdom does not want to be involved in.
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Annex 1.5

Qatari translation of an extract from the minutes of the second meeting of the Tripartite
Committee, Q/TCM Bundle, p. 83.

See text above, note 6 to para. 1.11 and note 131 to para. 5.56.
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agreement between the two parties is required. It would be unwise to
mention the role played by a third party.

Dr.Hassan Kamel -
If agreement has been reached on certain topics, then nothing else
could be deducted or added.

ain h

With reference to article 5 of the Bahraini proposal, the Qatari
Government claimed that this article implies nullifying Saudi mediation.
This is not true. The object of article 5§ was to indicate the concessions
made by the two parties with a view to achieving an agreement, whether
such concessions were made before, or during, the Saudi mediation,
unless proposals lead to an agreement. Commitments made by Qatar
indicate that this deprives Qatar of its right to present its arguments and
historical documents.

r an 1;

We had agreed on certain matters without which the Court could
not settle the dispute. Things change if we inform the Court about a
certain material fact.

n aud:

I hepe we shall not enter into a vicious circle. If we achieve an
agreement on questions to be put before the court, and if such an
agreement includes all points at issue, then there remains no problem. 1
should like to confirm that, throughout the period of Saudi mediation,
Saudi Arabia did not deliver to either Bahrain or Qatar documents
belonging to the other party. Its role was limited to proposing certain
ideas, with the express purpose of avoiding any exploitation of Saudi
mediation to strengthen either party’s position at the expense of the
other party. Let us, now, turn to the points to be put before the Court as
such is our subject matter. I am sure that we could achieve an agreement
if this point is setded.
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Annex 1.6

Qatari translation of an extract from the minutes of the fifth meeting of the Tripartite
Committee, Q/TCM Bundle, pp. 204-206.

See text above, note 40 to para. 4.18.
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Therefore, our acceptance of mentioning the names of some subjects and
leaving the others is a concession on our part.

This is not the first time I say this, and I am still saying that this is
Bahrain's third proposal and this is regarded a concession on its part. The
environment in which Bahrain dealt with the matter is a brotherly one,
while Qatar wants to draft the texts that it alone wants.

e

(3

nn i

We have agreed not to mention the past, and we must discuss the
new proposal. The work of this Committee is not of a legal nature that
seeks to favour the opinion of one party at the expense of the other
party. We now have one formula which we want to discuss. I hope that
after the time that we have spent we will accept this formula and
consider comments and inquiries by the two parties.

an :

To be accurate I preferred to prepare a paper, which was distibuted
at the end of the morning session, for consideration by our brethren in
Bahrain. It contains our comments and inquiries about the new proposal.
After obtaining clarifications for that, we will be ready to express.views

. on this proposal. Th_e paper reads as follows :

We are all aware that the duty of our Tripanite Commitize is to draft

- a mutually acceptable text for the special agreement under which we will

refer the matters of dispute between our two States to the 1.C.J. These
matters were agreed by us by accepting the first principle of the
framework for mediation which states that:

All issues of dispute between the two countries, relating to
sovereignty over the islands, maritime boundaries and territorial waters,
are to be considered as complementary, indivisible issues, to be solved
comprehensively together.

It is well known that the general traditional rule which has been
followed by States in submitting their disputes to the I.C.J. - in all but
two cases - is that the special agreement should include a clear definition
of the matters’ of those disputes. It was, therefore, natural that the special
agreement under which we will refer our dispute to the Court should
include a clear complete presentation of the matters of our dispute which
were agreed under the first principle of the framework for mediation.
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But we are now faced with a proposal which refers to matters of dispute
in 2 broad formula. Qatar was and still prefer a special agreement
prepared in the normal and traditional way, and not according to the
exceptional way adopted in two cases only. However, in order to
implement our agreement to refer our dispute to the 1.C.J., which is
the best and fairest method to solve this dispute, we welcome the new
draft as a basis for the discussions aiming at reaching our common goal.

Please allow me to start this discussion by presenting our
preliminary comments on that draft.

(1) According to the draft, each State is entitled to request the Court to
decide any of the following matters:

a) Territorial rights:

It is evident that the proposed text entitles any of the parties to
claim sovereignty over any area or part of the land or maritime
territory of the other party. This unlimited right is,undoubtedly,
unacceptable. In fact as a matter of principle it is not admissible fer any
State to allow another State to have such an open-ended right on its
entire territory. It is of great importance, for this reason, to clarify what
is mean: by this text. ' '

b) Other title or interest which may be a marter of difference:

Such an open, ambiguous  and broad text would allow the
presentztion to the Court of any claim, including claims relating to new
matters not previously agreed as being disputed between the parties, or
even discussed as such, and which the other party may know nothing
about. This would expand the Court's jurisdiction to include any legal
matiers whatsoever, regardless of their history, nature, elements, and
objectives and subsequently any dispute relating even to future action.

Moreover, the Court, according to the proposed text, will have
jurisdiction to decide on claims which are pot based on law, but rather on
mere “interests”. The word "interest™ in this context seems to be vague,
and what is meant by it is not understood. |

In addition, the phrase "may be a matter of difference” could include
not only the issues defined in the framework for mediation but also any
other possible differences including possible future differences. Although
the two parties may agree to submit to the Court matters not mentioned
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in the framework for mediation, this naturally requires a new special
agreement.

It is clear from the foregoing that the said text is too broad to be
accepted in its present form, and it is necessary to clarify what is mean:
by it

(2) The draft states the following "to draw a single maritime boundary
between their respective maritime areas of seabed, subsoil and
superjacent waters”,

It is noted that the text:

a) Imposes on the Court to decide by "2 single maritime boundary”, that
is a single line, the continental shelf, the economic zone and the
territorial waters. It is well known that the main duty of the Courn is
to define the right course of the maritime boundaries of the two
States in the light of its decision on the other matters, and not simply
to draw it. Accordingly, the Court may find it pecessary to draw more
than one line.

b) The draft refers to "maritime areas of the seabed, subsoil and
superjacent waters". It is not clear what is meant by such a detall,
and it may be reasonable to consider whether it would not be
adequate to substitute the above phrase by the phrase "maritime
delimitation® which covers all aspects of the maritime claims of
both parties.

These are the main inquiries which we would like to address to the
government of the State of Bahrain, heoping to receive answers that
would clarify the meaning of the provisions of the new Bahraini drah.
This would enable us to start immediately our discussions on the said
draft.

HE, Shaikh Mghammad Bin Mpbarak:

| would like to express my thanks to H.E. Sh. Ahmad and to H.E. Dr,
Hassan Kamel for accepting to discuss Bahrain's paper. As said at the
beginning, our objective is to reach the envisaged outcome, thanks to the
goodwill and sincere efforts of our brothers, as well as to the
initiatives and meetings of the Hsir Apparents of the two countries. All
of these elements have contributed to reaching a common understanding.
This question has been drafted and communicated to- H.H. The Amir of
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Annex 1.7

Qatari translation of an extract from the signed minutes of 7 December 1988. Q/TCM
Bundle, p. 282

See text above, note 46 to para. 4.23.
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"The Parties request the Court to decide any matter of territorial
right or other title or interest which may be a matter of difference between
them; and to draw a single maritime boundary between their respecuve
maritime areas of seabed, subsoil and superjacent waters.”

And after listening‘ to Bahrain's reply to the queries raised by the
Qatari delegation, and exchanging views, the Qatari delegation proposed an
amendment of the Bahraini draft so that it would read as follows :

The Governments of the State of Qatar and the State of Bahrain
submit to the International Court of Justce, under its Statute and the Rules
of Court, for decision in accordance with international law, the existing
dispute between them concerning sovereignty,. territorial rights or other
titde or interest, and maritime delimitadon.

(1) w R wi
subiects;

1- Hawar Islands, ircluding Janan Island
2- Dibal shoal and Qit'at Jaradah
3- Archipelago base lines

- 4. Zubarah

5- Fishing and Pearling areas and any other matters related to
maritime boundaries.

The swo_parties agreed on these subjects, Qatar's delegstion proposed
(2) that the agreement which would be submitted to the Court should
have two annexes, one Qatari and the other Bahraini. Each State
would define in its annex the subjects of dispute it wants to refer to
the Court. The Bahraini delegation stated that the Qatari proposal that
there be two separate annexes would be studied along with the Qatan
amendment of the general formula of the propesed Bahraini queston.

Therefore, the Bahraini delegation asked for enough time to swudy the
proposed amendment,
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Annex 1.8
Supplementary Opinion by Professor A.K. Aboulmagd.

See text above, note 69 to para. 5.14.
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The Law Offlice of . e
Dr. A. Kamal Aboulmagd NES [ 5 WK PP e 1

Auorney at Law iy palmalt
Date: W 1 e

SECOND SUPPLEMENTARY OPINION

INTRODUCTION

On May 18, 1992 I submitted to the Agent of the Government of
Bahrain, His Excellency Dr. Hussein El Baharna, a first
supplementary opinion on the interpretation of certain documents
relating +to the dispute between the State of Qatar and the State of
Bahrain. Subsequent to the submission by the State of Qatar of its
reply on questions of jurisprudence and admissibility dated
September 28, 1992, 1 was requested tc comment on the Supplementary
Opinion of my colleague and friend Professor Ahmed Sadek E1 Kosheri,
attached to the Qatari reply.

Since most of the arguments advanced by Professor El1 Kosheri have
already been discussed and answered in my previous opinions, I will
confine my answer in this second supplementary opinion to. those
arguments that are advanced for the first time and to Dr. El
Kosheri’s direct comments on my last opinion.

For the record, I would like to confirm at the outset that I remain
firmly convinced that what I said in mnmy first opinion, and
reconfirmed in paragraph 1.3 of my first Supplementary Opinion, is
true. The proper interpretation of paragraph No. 2 of the Minutes
(0f December 25, 1990), the one that conforms both to the rules of
the Arabic language and to the established rules of interpretation
of legal texts and provisions is that the consent and agreement of
the two parties continue to be required, and that no waiver of such
requirement was given by consent recorded in the said minutes. The
word "al tarafan" in the Arabic document means "the two parties
together" and cannot be correctly construed as meaning "either
party".

A, THE ARABO-ISLAMIC TRADITION AND THE EMERGENCE OF THE 1990

MINUTES

1. In his Supplementary Opinion Dr. El Kosheri makes a sharp
retreat from his previous position with regard to what he calls
"Arabo-Islamic  tradition". He now seems to reduce his

reference to that tradition to a mere indication "that the
model provided by the Quran constitutes the ultimate criterion
to determine the true meaning of a particular linguistic usage"
(paragraph 14 D of his Supplementary Opinion). I cannot agree
more, but I fail to see how either Professor E1 Kosheri .or
Professor Ayyad have, in either their original or their
supplementary opinions, been able to show how Quranic usage
favors the interpretation of the December 25, 1990 Minutes
which they advocate.
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I continue to disagree completely with Dr. El Kosheri’s
contention that the Arabo-Islamic canons of interpretation do
not allow reference to the "travaux preparatoires", a

contention that Dr. El Kosheri does not substantiate by
reference to any authority. Dr. El Kosheri, at paragraphs 19
and 20 of his supplementary opinion, continues to support what
he calls the basically objective approach prevailing in the
Arabo-Islamic tradition. He dismisses the relevance of the
gquotation I made from Ibn Al Qayem (Illam Al Muakim, Vol. III,
p-90) on the basis that the famous Hanbali Scholar was talking
about exceptional cases in which the parties wanted to hide the
true nature of their transaction or because there was no real
consent (paragraph 20 of his second opinion).

A careful reading of Ibn Al Qayem, however, shows that this was
not the case. The whole chapter of 32 pages is entitled "What
counts in contracts is the intentions and cbjects*"

"oty aol e OBl b yall”

Ibn Al Qayem then presents in full detail the arguments of two
different schools of interpretation, the one relying completely
on the words and the other relying on the subjective intention
of the speaker (or drafter). He defines the problem as
follows: :

" Should we rely on the apparent meanings of
words and contracts even if it is shown that
the intentions and objectives are different
therefrom or should we consider and
accommodate the intentions and objectives?"

ety delial oyeb oo oalally BLAIYI el ahy Led) o

Sl ls $hel s bomdl GLES IV o ay 0L wloadly Spaill o] Leddio

He then gives a categoric answer stating that:

"The rules and principles of the Sharia all
lead to the conclusion that the intentions
are to be taken into consideration."
o= ogadlt i s sustgdg p A WOt coathl Ay
On page 119 Ibn Al Qayem applies the above general principle to

the interpretation of contracts under the title "What counts in
contracts is the intention rather than the mere wording"

" ooaall BRI a0 dalll, gpkall b et "
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He engages himself in a most detailed discussion of the various
hypothetical situations where there is discrepancy between the
intention of the party in a contract and the wording recording
the contract. He specifically discusses the case of a party
who claims to have meant something different from the wording
(sigha) he wused and points out that, if the context or the
presumption substantiate his contention, then he should not be
bound by the wording.

POURR T PR B | ;_,9 S IO EEPRPURL [V L SN PRy KU DR By W VLSRR U Y A
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In the present case, both the context and the presumption
support Bahrain’s interpretation of the word "al-tarafan" in
the Minutes of Decenmber 25, 1990. Bahrain’s resort to the
preparatory works which show how the final wording emerged is
but one way of implementing the method of interpretation
suggested by the Hanbkali author, Ibn Al Qavyem. The non-
substantiated sweeping statement made by Dr. El Kosheri does
not help at all in this respect.

NO STATEMENT MAY BE ATTRIBUTED TC A SILENT PARTY

In paragraphs 23 and 24 of his supplementary opinion, Dr. El
Kosheri relies heavily on the word "yagouz" (which means "it |is
prermissible ...") 1in the second paragraph of the document of
December 25, in order to reach the  unjustified and

unsubstantiated conclusion that this word authorizes either party
to refer the dispute unilaterally to the Court. I see nothing in
the text (or the context) to suggest that the permission applies
to either of the parties on its own, as opposed to both parties
acting together. But he then contends in paragraph 24 that the
absence of specific reference to further negotiation of the
special agreement after the five month period had elapsed would
be construed as excluding any need to undertake any such action.
Teo support this contention, he uses the maxim "no statement may
be attributable to a silent party”, but he omits the second part
of the rule, namely that if a party is expected to express his
opinion or position, his silence is in itself an opinion or
position. If, therefore, it is the case that up to the time of
the meeting of December 25, 1990, the parties considered their
submission to the Court would be by means of a Jjoint special
agreement, then one would expect any change to that position to
be reflected in the minutes. There is no such change, and
therefore the expression "no statement may be attributable to a
silent party" rebounds against Dr. El Kosheri, as I showed in my
first opinion. If it was the understanding of the parties at
that time that a joint action was required in order to engage the
Court, it is the deviation from that course of action which would
require specific mention.

-145-



page 4

THE THREE SETS OF MINUTES IN SIMILAR FORMAT

In paragraph 11 C of Dr. E]l Kosheri’s Supplementary Opinion, he
reiterates (but does not substantiate) the arguments that the use
of the words "it was agreed" in the past tense in the context of
the document of December 25, 1992 gave it for an Arab lawyer the
character of a formal agreement and not a mere declaration of
intent. This argument is unacceptable both linguistically and
legally.

(a) Linguistically, the words "it was agreed" refer to the
occurrence of an agreement without any specific reference
te the nature of the agreement. 1In the context of minutes
of a meeting, which is the context at hand, the use of the
past tense is simply meant to record what was agreed at the
meeting. By itself, the past tense tells the reader
nothing about the legal status of either the minutes in
guestion or any agreement recorded therein.

(b) Legally, the use of the past tense "it was agreed" does not
by itself determine the subject of the agreement or the
extent of its binding nature. Both the subject and the
extent of the binding force are to be determined in the
light of the provisions that follow the words "it was
agreed” and the context of the whole provision. If Dr. El
Kosherl were correct, it would be virtually impossible to
record in a document written in Arabic any purely political
or social agreement which was of non-legal nature. This is
because whatever is recorded must normally be in the past
tense: "it was agreed ...", "it was said ...", "it was
minuted ...". I would also reiterate what I said at
paragraphs 2.15 = 2.16 of my Opinion attached to the
Bahriani Counter-Memorial. I see no need to revise my view
in any way.

(c) The same verb "agree" was used in the signed minutes of
January 17, 1988 and December 7, 1988. As I stated in my
first opinion at paragraph 2.16:

"The format and general layout of all
three sets of minutes are broadly similar,
and I can see nothing on the face of any
of the three to indicate that it was
intended to be an agreement of a different
nature from the other two."

Rgain, nothing in the Qatari Reply or the opinions of its
experts leads me to revise my view in any way.
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THE VIEWS OF THE EXPERTS OF BOTH SIDES ON “THE PROCEDURES
ARISING THEREFROM'

A thorough examination of the opinions of the experts 1lends
heavy weight +to the view I endorsed at paragraph 4.2 of mny
Supplementary Opinion, namely that the only possible
interpretation is that these words refer to the procedures
arising from or resulting from the Bahraini Formula, ji.e., to
the further steps to be taken to implement and finalize the
special agreement of the parties and submit the case jeointly to
the court. Professor E1l Kosheri takes the view that commas
would need to have separated "the several antecedents"
(whatever that might mean) and points out that there are no
commas in the Arabic original (Qatari Reply, Vol. 1II, p. g6
at para. 41). No such rule covering commas exists in Arabic.
Although it is not strictly relevant, he states that
punctuatlon “plays a wvital role"™ in the Quran' but 1in fact
there is no punctuation in the Quran, and he is thus completely
mistaken on this point.

Even if we were to assume, for the sake of argument, that "the
procedures arising therefrom" could refer back to the Court,
this interpretation is faced with two major objections:

(a) The wording would be meaningless and lack useful effect.
As Mr. Amkhan, an expert for Bahrain, has rightly pointed
out in his opinien (BCM, Vol. 1II, p. 253-4) the 1987
agreement contained a provision that the two parties would
"have the dispute submitted to the Court in accordance with
its regulations and instructiens". I understand that both
Bahrain and Qatar are in agreement that the 1987 agreement
was one of the agreements reconfirmed in the first
operative paragraph of the 1990 minutes. I also noticed
that Professor El Kosheri does not comment on this argument
in his Supplementary Opinion.

(b) If the interpretation by Qatar’s experts were correct,
would the minutes not simply have said in a plain language:
"the parties may ... submit the matter to the ICJ in
accordance with ... the court’s procedures" ? It is
obvious that the proceedings/procedures cannot arise from
the act of submission itself. See Professor Badawi’s
comments at pages 280-2 of Vol. IT of the Bahraini
Counter-Memorial.

Most wunacceptable is Dr. El Kosheri’s interpretation of the
words "and the procedures or proceedings relating thereof or
therefrom” 'wa al ijraat al mutaratibati alayha". He bypasses
the argument deriving from the fact that the word "tarh" (=
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submit) is masculine in the Arabic language, whereas the word
"therefrom” is feminine in the Arabic language, which makes
reference to the only feminine antecedent which is the Bahraini
formula the only correct interpretation of the text. His
argument is that the word "tarh" implies necessarily a certain
action in view of submission to the court!! The fact, however,
is that the text does not include a word referring to any such
implied action, and the feminine word "alayha"™ cannot, by any
means, be referring to a non existing word of the text.

At paragraph 8 of his statement (page 81 of Vol. II of the
Bahraini Counter~-Memorial), Dr. Al Baharna confirmed that he
inserted the wording in order to refer to the further
procedures (or steps/arrangements) which were necessary to
implement the Bahraini Formula. Dr. Al Baharna has made it
clear that he was referring to further consultations aimed at
concluding the special agreement. It is thus to these
consultations, as the steps/arrangements/procedures which were
to follow, that the Arabic words refer. Qatar‘’s experts have
failed to supply any convincing alternative explanation.

/;?zﬁﬁfkﬁﬂ//<l£*“‘~\\3

Dr. Kamal Aboulmagd
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Annex 1.9
Supplementary Opinion by Mr. Adnan Amkhan.

See text above, note 69 to para. 5.14.
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RESPONSE TO PROFESSOR EL-KOSHERI’S

SUPPLEMENTARY OPINION OF 16 SEPTEMBER 1992

BY

ADNAN AMKHAN
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A, INTRODUCTION

1. The Agent of Bahrain in the Case Concerning Maritime Delimiiarion and
Territorial Questions between Qatar and Bahrain, His Excellency Dr. Husain
M. Al-Bahamma, has invited me to respond to Professor El-Kosheri’s
Supplementary Opinion of 16 September '1992,‘ in which certain observations

are made on my review of his first Opinion.?
With all due respect to Professor El-Kosheri, this response, which has been
kept as short as possible, will show that his Supplementary Opinion is
inconsistent with his first Opinion and that it contains a number of unsupported

and highly debatable assertions.

2. However, before turning to Professor El-Kosheri’s Supplementary Opinion, I
would like to confirm that it is my ﬁhn opinion that the only plausible
construction of the second paragraph of the Minutes of 25 December 1990 is
that it envisaged a possible join: submission to the Court by the two paries

acting together.

! Professor El-Kosheri's Supplementary Opinion is attached to Vol. I as Annex
I11.1 10 the Reply submitted by Qatar on 28 September 1992, pp. 77-99.

2 See Bahraini Counter-Memorial of 11 June 1992, Vol. I, pp. 217-256.
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GENERAL OBSERVATIONS

At the outset it should be noted that Qatar and Professor El-Kosheri have now
accepted the argument in my first Opinion to the effect that the legal nature
of the 25 December Minutes and the interpretation thereof is to be determined
exclusively according to the principles and rules of contemporary international
law. There is no attempt to rely on any "Arabo-Islamic legal tradition" in the

Qatari Reply of 28 September 1992,

In his Supplementary Opinion, Professor El-Kosheri has changed his view. He
now argues that the expression "Arabo-Islamic tradition" was not used Ey him
in his first Opinion in terms of an applicable legal system, but as a ‘recourse
to the relevant linguistic traditions in a certain socio-cultural community for
guidance in the proper construction of a text drafted thereunder’ (para. 15 of
the Supplementary Opinion, pp. 86-87).

This is a major shift since his first Opinion, in which he uses the phrase
" Arabo-Islamic legal tradition” when dealing with legal propositions. Professor

El-Kosheri’s shift of view has two notable effects.

First, it renders superfluous and irrelevant Part I of Professor El-Kosheri’s first
Opinion (pp. 255-278), which formed the major part of his argument. In this

part, which Professor El-Kosheri himself chose to entitle "Response to the First

w3

Group of Purely Legal Questions™, he dealt with topics such as the binding

* Emphasis added.
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force of contracts under "Arabo-Islamic legal waditions", the assimilation of
wreaties 10 contracts under traditonal Islamic law, the simplified form of
agreements and the analysis of a purely traditional Islamic legal concept of
sigha. One cannot discuss these "purely legal questions” in a vacuum. This
can only be done in the context of a particular legal system, and the only
reference made by Professor El-Kosheri in this connection is to “Arabo-Islamic

tradition” or "Arabo-Islamic legal traditions".

To take om;. important example. Professor El-Kosheri, in his attempt generally
to deny any relevance té earlier drafts which show the evolution of the
Minutes of 25 December 1990, reached the following conclusion in his first
Opinion, which forms the crux of his argument on the travaux préparatoires:

"As previously stated on various occasions (supra., paras. 19-30, and para 61)
the Arabo-Islamic legal traditions (which are deeply rooted in both Bahrain
and Qatar) do not confer any legal weight on the intention of the parties as
manifested by the preparatory works covering a prior negotiation phase, since
the interpretation of an agreement has to be based exclusively on the final text
which embodies the concordant declaration of the parties. Accordingly the two
drafts [the Saudi and Omani drafts] in question should be considered as having
no legal significance whatsoever and no bearing on the interpretation of the
final agreement as expressed in the signed Minutes dated 25 December, 1990 “
(Para. 71 of Professor El-Kosheri’s first Opinion, Qatari Memorial, Vol. 1I, p.
296).

As was shown in my first Opinion of 20 May, the above staternent states
inaccurately the rules of legal interpretation in both traditional Islamic law and
modern Arab legal systc.ms._ The argument in my first Opinion that
contemporary Arab in;cmational lawyers, Islamic law and the law of modern

Arab States all allow recourse 10 fravaux préparatoires as evidence of the

* Emphasis added.
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common intention of the parties was set out in particular at paras. 13-31
thereof. Professor El-Kosheri makes no comment at all on my statements
concerning Arab public international lawyers or the law of the modern Arab
States; and with regard to the traditional Muslim scholars, he only seeks to
question the views of ‘Ibn al-Qaiyyem. It therefore really is not possible for
Professor El- Kosheri to assert in para. 17 of his Supplementary Opinion that
" .. in this case, where the text appears on its face to allow separate action,
under Arabo-Islamic canons of interﬁretation one would not take into account

earlier drafis of the same text".

Furthermore, one can only ask, in the light of what Professor El-Kosheri says
in his Supplementary Opinion, how the statement at para. 71 of his first
Opinion quoted above can be considered to be a matter of purely linguistic
interpretation. Thé answer is guite simply that it cannot, since it is directly
related 1o matters of legal interpretation, which can only be put forward when

one in talking in the context of a particular legal system.

The second effect of Professor El-Kosheri's statement that he is only ever
concerned with linguistic interpretation is the inconsistency it discloses in
relation to the Qatari Reply of 28 September. There Qatar argues that in
establishing the meaning of al-tarafan ‘the real problem is a legal problem, not
a purely linguistic one’ (para. 4.64, p. 71).* Moreover, Qatar observes that

‘the purely linguistic arguments cannot be decisive’ (para. 4.72, p. 74).

 Emphasis added.

-155-



1t is difficult to know how to comment upon such a manifest inconsistency

between the Qatari Reply and the approach of Qatar's eminent Expert to this

central problem of legal interpretation, other than simply to point it out.

9. The main premise upon which Professor El-Kosheri builds all his mguhcnts
and conclusions in the Supplementary Opinion has been set out as follows:
“"What provides the word in the text with its true meaning or value according
to widely accepted rules on interpretation is its "connotation”, i.e., its normal
socio-cultural context, which was referred to in my first Opinion as "the
Arabo-Islamic tradition” (para. 14 of the Supplementary Opinion).

The first point 10 be noted in this regard is that the expression "socio-
cultural tradition” was not mentioned at all in Professor El-Kosheri’s first
Opinion, neither was it mentioned in the Qatari Memorial. Nevertheless,
Professor El-Kosheri criticizes Bahrain’s Consultants for not commenting on
the so-called ‘socio-culiural context’ allegedly evoked in his first Opinion
(para. 34 of the Supplementary Opinion).

The second point in this regard is that ideas such as "connotations” of a word
and its wider "socio-cultural context” necessarily entail subjective elements of
interpretation.

In advocating this new approach to interpretation, Professor El-Kosheri

seems 10 be moving into areas of vagueness and subjectivity.® This is in

¢ Jackson explains the distinction between the denotations of a word and its
connotations by saying that: "connotations are far more indeterminate than denotations
... connotations may be subject to considerable variation fromn one generation to the
next ... connotations may be rather subjective and not shared in the same way by all
speakers of a language: our individual experience of language and its relation to the
world is to some extent unique and idiosyncratic”. Jackson, H., Words and Their
Meaning, (1988), p. 59, Longman: London.
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marked contrast to his first Opinion, where Professor El-Kosheri was adamant
that interpretation according to the so-called "Arabo-Islamic legal traditions”
‘should not go beyond the text itself taken as a whole or its necessary and
objectively assessed implications ...” (para. 26 of Professor El-Kosheri's first
Opinion). He reiterated that * ... interpretation of an agreement has to be based

exclusively on the final text which embodies the concordant declaration of the ”

parties’ (Jbid., para. 71 of ).

10.  Professor El-Kosheri suggests that I have said things that I did not in fact say
conceming subjective interpretation. For example, he says in para. 18 of his
Supplementary Opinion that 1 favoured the adoption of a subjective
interpretation, ‘thus giving weight to what one party alleges was its real
understanding of a document’, and that ] have done this in order to disregard
the objective apprbac_h which he allegedly favours. The fact is that I did no
such thing. All I was concemed with was 1o show that Professor Ei-Kosheri’s
reatment of rules of interpretation in the so-called "Arabo-Islamic legal
traditions” was flawed, and that what is important in legal interpretation is to

ascertain and accurately to identify the common intention of the parties.®

7 Emphasis added.

* See paras. 20-31 of my first Opinion. As I pointed out, in Islamic and Arab
laws,"interpretation has been defined as the procedure for identifying the common
(joint) intention of the two contracting parties ... Furthermore, what is clear is that
nowhere is it to be found that reference to mravaux préparatoires in interpreting
contracts is not admissible. The common intention of the parties can be deduced from
all material evidence available to the court, including in particular the fravaux
préparatoires” (paras. 25 & 31 of my first Opinion).
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12

SPECIFIC COMMENTS

Turning to more specific points of Professor El-Kosheri’s Supplementary
Opinion, it should be recalled that he observes that ‘in order to understand the
meani.rig of the Doha Agreement as an Arabic document’ it is necessary to
have ‘recourse to the relevant linguistic traditions in a certain socio-cultural
community’. And this, he emphasises, ‘represents the correct linguistic
approach’ (para. 15 of the Supplementary Opinion).

In the light of this linguistic ‘socio-cultural’ approach to interpretation,
Professor El-Kosheri cmbﬁrks again upon the interpretation of one single word
in the 25 December Minutes. The word which he holds, in his Supplementary
Opinion, to ‘be the key word as compared to the other words’ in the second
paragraph of the Minutes is “yagour" (hereinafier ygjiz). He adds that
Bahrain's Consultants were silent on this important issue. But the fact is that
the purely linguistic interpretation and examination of Professor El-Kosheri’s
statements, including that of the word "yajiz", was covered in Professor
Badawi’s linguistic analysis of the crucial sentence and was also

comprehensively dealt with by Bahrain’s linguistic Consuliant, Dr. Holes.”

In paragraphs 25-30 of his Supplementary Opinion Professor El-Kosheri
attempts to construe the "key word” “yajiz" in the 25 December Minutes. As
mentioned earlier, he would have us interpret this "key word" in the light of

the "socio-cultural traditon" -evidentally the Islamic and Arab social and

# See Bahraini Counter-Memorial, Vol. II, pp. 264-6, 293, 295-6.
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14,

cultural traditions to which Bahrain and Qatar adhere. Instead, he proceeds by
positing that the Arabic word "yafiiz", which he translates into English as
"may", has ‘the same connotation’ (para. 26). Then he interprets the word
"yajiz" in the light of a broad definition of the English word "may"” from an
American Professor who was, presumably, writing about legal definitions in
the English language.

One wonders what happened to the "Arabo-Islamic socio-cultural traditions”
and the connotations of the "key word" thereunder. Professor El-Kosheri’s
argument on the basis of the above definition of the word "may" is neither

persuasive nor consistent with his basic premise.

As regards the interpretation of al-Tarafan, Professor El-Kosheri is again
speculative and indeed inconsistent with his basic premise, because he atempts
o deny the conjunctive nature of the action contemplated by resorting to a
traditional Islamic law concept of "Al-/baha" (para. 32 of his Supplementary
Opinion), which has no relevance to legal or linguistic rules of interpretation
of contracts. "Al-Jbaha" is a concept used in traditional Islamic jurisprudence
in the context of what is lawful and unlawful. In other words, Al-Ibaha is the
name given to the principle which asserts that human cor'1duct is lawful before
God unless specifically proscribed: it operates in the behavioural and moral
éphere. Not surprisingly, therefore, Professor El-Kosheri is not able to give

any authority in support of his assertion in this context.

In para. 34 of his Supplementary Opinion, Professor El-Kosheri states that the
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15.

16.

plural can mean the singular in Koranic usagc,‘becausc ‘the plural form’ is
used ‘to express an action that could be taken by only one person, acting
disjunctively’. He goes on to state that Bahrain’s experts ‘have not taken into
account the supporting legal literature on this point, which I referred to in my
first Opinion of January 1992, panticularly the long quotation from Savvas
Pacha’. I cannot speak for Bahrain’s other experts, but the reason I did not
refer to Professor El-Kosheri’s quotation from SaWas Pacha in my first
Opinion is that it is completely irrelevant to the matier at issue. The quotation
is a reflection on the meaning of the verse "Oh ye who believe! Fulfil your

110 i the Koran, which have been taken as a maxim by Muslim

undertakings
scholars, and which has much in common with the Western legal concept of

pacta sunt servanda.

Savvas Pacha appears to be saying something with which few would disagree:
the obligation to fulfil contractual undertakings applies not only to the
community of believers as a whole, but to every individual believer; likewise,
it applies to each and every contractual undertaking which a believer assumes.
The quotation from Abou Al-Wafa in para. 40 of Professor El-Kosheri’s first
Opinion would appear to be making the same point. 1 cannot see what

possible light either quotation sheds on the interpretation of the 1990 Minutes.

In his Supplementary Opinion as was the case in his first Opinion, Professor

El-Kosheri seems to confuse two separate, although not unrelated, issues,

9 Koran V:1 (Pickthall’s translation).
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namely, the rules of Arabic grammar and the question of legal and linguistic
interpretation. For example, after explaining what he considers ‘ihe latest
scientific methods’ of intcrpretatioh, Professor El-Kosheri points out that the
Koran ‘remains always the central authoritative pivot and the final point of
reference as to what is grammatically right or wrong in Arabic’ (para. 42 (3)

of his Supplementary Opinion).

17. As to the Koran being the authoritative reference for testing Arabic
grammatical models and constructions, this is undisputed. But the disputing
parties in the present case are not in disagreement as to the grammatical
correctness of the 25 December 1990 Minutes. Their disagreement is ¢cenmed
on the true legal interpretation of a correctly constructed sentence, i.e., the

second paragraph of the 1990 Minutes,

18. It is axiomatic, however, that interpretation, whether linguistic or legal, is a
system of thought unique to the discipline within which it is applied, and even
within the same discipline, approaches to questions of interpretation of ideas,
language and words can vary widely. The interpretation of Arabic language
and words is no different in this respect. Thus, differcn;:es and disagreements
between Muslim scholars and junsts are well known. Moreover, these
controversies were not peculiar to jurists, but were known to exist among

Koranic exegetes as well."

" See, e.g., al-‘Ak (K&lid ‘Abd al-Rahman), "Usil al-Tafsir wa Qawa‘iduh, 2nd
ed., 1987, Dar al-Nafa’s: Beirut.
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19.  One of the fundamental reasons for the above-mentioned disagreements centred
| on the interpretation of language. Ibn Khaldin, for example, in his famous

and authoritative work al-Mugaddimah, referred to one of the reasons for the
disagreement which existed amongst early jurists. He attributed their
differences to disagreements on interpreting the authoritative texts (notably the
Koran). He continued: ‘{tJhe texts are in Arabic. In many instances, and
especially with regard to legal concepts, there are celebrateg differences among

them as to the meaning implicit in the words'."?

20.  More recently, Dr. al-Turki, Director of the Islamic University of Muhammad
bin Sa‘dd in Saudi Arabia, observed that the reasons for disagreement among
Muslim jurists are numerous: “Islam was revealed in Arabic. And many of the
differences in adducing rules and interpreting them were due to the differences

in language and its interpretation."*®

21.  Therefore, Professor El-Kosheri’s proposition that Arabic language is
understood in the same manner by all Arab speakers and that its rules of
interpretation are uniform and linear, because the Koran provides the correct
grammatical reference, is highly debatable. In any event, neither he nor

Professor Ayyad has produced any evidence based on the Koran which

12 Ibn Khaldan, The Mugaddimah: An Introduction to History, p. 3, vol. 3, 1958,
(ranslated from the Arabic by Franz Rosenthal), Routledge & Kegan Paul: London,

 al-Turki ('Abdullah bin ‘Abd al-Muhsin), Director of the Istamic University of
'Imim Muhammad bin Su‘id, 'Asbdb 'Jkhiilaf al-Fugaha’, pp. 2-3, 1977, Maktabat
al-Riyyad al- haditha: Riyyad.
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22.

indicates that the sentence in the second paragraph of the 25 December 1990

Minutes allowed either party to proceed with a unilateral application.

CONCLUSION

In conclusion, ] remain convinced that my first Opinjon of 20 May 1992

represents the correct view on all the legal issues examined therein.

Adnan Amkhan

g Sa g

Qld College,
University of Edinburgh,
7 December 1992,
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Annex 1.10
Supplementary Opinion by Professor E. Badawi.

See text above, note 62 to para. 5.09 and note 69 to para. 5.14.
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SUPPLEMENTARY LINGUISTIC OPINICN

by Dr El Said M. Badawi,
Professor of Arabic Language and Linguistics

and Director of the Arabic Language Institute,

The American University in Caire, Egypt

General

On 22 May 19%2 I submitted an Opinion on
interpreting the minutes of a meeting held between
the Ministers of Foreign Affairs of the State of
Bahrain and the State of Qatar and the Kingdom of
Saudi Arabia, dated 25 December 19%0. This Opinien
was included in Volume II, Annex II, pp-257-284 of
the Counter-Memorial submitted to the International
Court of Justice by the State o¢f Bahrain on 11 June

1992.

Thisg Opinién of mine was responded to by Professor
A. El Kosheri and Professor Shukry Ayyad, experts
for the State of Qatar, in their Supplementary
Opinions dated 16 September 1992 and 17 September
1992 respectively and annexed to Volume II of the
Reply submitted by the State of Qatar on 28
September 1992 t¢ the International Court ¢of Justice

and appearing on pp.77-115 of that volume.

In their Supplementary Opinions the two eminent
professors not only made certain assertions with
which I do not agree but, perhaps more
significantly, declined to respond to dimportant

arguments advanced in my previous Opinion.
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The following is in answer to these two
Supplementary Opindions, in this order: first
professor Ayyad's, and secondly Professor El
Kosheri's. I also deal, at paragraphs 21~-22, with
certain linguistic arguments contained at paragraph

4.73 of the Qatari Reply.

Page references in this present Opinion are to the
respective volume of the pleadings before the Court
in which the earlier Opinions occur. The first
Opinions of Professors El Kosheri and Ayyad are in
Volume III of the Qatari Memorial, and their second
(or supplementary) Opinions are in Volume II of the
Qatari Reply. My first Opinion and the
Supplementary Opinion of Dr Heles are in Volume II

¢of the Bahraini Counter-Memorial.

A large section of Professor Ayyad's Supplementary
Opinion is devoted to grammatical discussions, some
of which are the repetition of arguments advanced in
his previous Opinion (and subsequently answered) and
some are self-justifying in the face of criticism
levelled against him by the Bahraini experts, but
none of this grammatical discussion has a direct
bearing on the interpretation of the minutes under

discussion.

-168-



(i)

I will, therefore, deal only with three points which
I believe address real issues in the wordings and

interpretation of the Minutes. These are:

(i) The meaning of al tarafan (“the two parties”)

in the various Arabic documents.
(1i) The role of the wverb yatagaddam ("move
forward/move towards") in the crucial

sentence.

{iii}) The absence of response to certain key issues

in my previous Opinion.

Treatment of these is as follows:

)y f the wor 1 " W ies"
hroughou e ocuments hed h atari
Memorial

In my previously submitted Opinicn I pfesented the
results of a survey I carried out on the use of the
word ﬁlﬁ_$g;§ian throughout over fifty Arabic
documents generated by the two States during their
negotiation and which were attached to the Qatari
Memorial with an English translation completed by
the Qatari side. The result of that survey as

presented in my Opinion was as follows:
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10.

11.

12.

13.

14.

"In all these occurrences the word al tarafan
is used in the basic sense of the dual and
whenever there is a question of action it
always applies jointly and uniformly to the
two parties. Not even once does there occur
a single qualification to alter this uniform

use of the word g;_:a;gign“ Pp.268-9,

In his Supplementary Opinion Professor Ayyad
challenged this conclusion of mine by describing it

as "simply not true". (p.111).

In support of this view, Professor Ayyad cited first
an example froﬁ the above-mentioned documents
(pp.111-2) and rendered it into English using his

own translation, thus:

"The "two' parties pledge t¢ abstain from all
information activities directed against the
other party ..."

With no further argument or additional evidence,
other than his own translation, he concluded that:

"These clauses used the plain dual form where
what 15 intended is "each party". p.li2.

Then he added:

"No other evidence c¢ould be more detrimental
to Professor Badawi's allegatiocn, nor to his
suppositjien (p.11-2) that if unilateral
action had been intended, the crucial
sentence in the 1980 agreement should

"inevitably' have used an explicit expression

such as ayyun min &l tarafavn (either of the

two parties.)”

Professor Ayyad used two more examples from the

above documents (see below) but was content with a
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16.

mere translation of his own. He made no attempt to

analyse them in any way.

In fact, Professor Ayyad's own tranglation of the

three examples offers no support for his elaim,

We can, with Jjustification, turn Professor Ayyad's
argument around by Bimply saying: what was in -fact
"intended" by the wording of the first example was
to pledge jeoint action uniformly and jointly by the

"two parties”. But there is more to the sentence

-than just that. The act of pledging in the sentence

has to be jointly concluded by the two parties, not
merely by each one on 1its own. There was no
suggestion that one party might pledge and the other
might not. In fact the togetherness is of the
essence if such a pledge, to be undertaken by the
two parties to refrain from all propaganda
activities against one another, could be worth
anything, The fact that such a pledge could also be
described by using an alternative form of words
which might incorporate the words "each one” is
immaterial here. Whatever form of words ig used
must make it clear that the pledge applies to Dpoth
parties, or it would change the meaning. I note,
however, that Professor Ayyad makes no suggestion
that the words "either party" (or "each one” used in
the sense of "either party") might have a role to

play in any such wording.

-171-



17.

18.

19.

20.

21.

The same idea of togetherness and uniformity of
treatment is at the heart of the other two sentences

cited by Professor Ayyad. The first is:

* ... especially those [letters] which were
exchanged between Your Majesty and the ~two'
parties”, {p.112) (Professor Ayyad's
translation) [Emphasis supplied]

This rgferred to correspondence not just between the
King and gne party, but between the King and both
parties. There was no suggestion that the King
might have exchanged letters with one party and not

with the cother.
In the third example,

*... by which the rights of the “two' parties
are held intact" ({p.112)

it is clear that whatever holds the rights of the
two parties intact should act uniformly for pboth,
not just for one or the other, A similar idea cculd
also be phrased differently, by using the expression
*each party"” so long as the meaning "both" was
safeguarded, but not by using the words "either
party" (or "each party” in a situation where they
would be taken to carry the sense of “"either

party").

It would not be necessary to say more, but for the

fact that paragraph 4.73 of the Qatari Reply
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attempts to make the same point on the basis of
undertakings contained in the Mediation Principles
of 1978 and the letter from King Fahd to the Amir of
Qatar of 13 December 1987. These examples are (in

Qatar's translation):

(1) "The Parties shall undertake to refrain
from engaging inm any propaganda activity
against each other ..." (paragraph 3(a) of

the Mediation Principles).

{(ii) "The Parties shall undertake to refrain from
carrying out any act that would impede the
course of negotiations ... " (ibid, paragraph
3{b) =~ this is referred to, but not quoted in

paragraph 4.73 of the Qatari Reply).

{1ii) ™The Parties shall undertake not to present
the dispute to any international

organisation® (ibid, paragraph 3(c)}.

(iv) "The Parties undertake to refrain from to
date from any media activities against each
other" (paragraph (b) of the second item of
the letter from King Fahd of 19th December

1987).
22. In all the above examples, the Arabic for *“the

Parties" is pl-tarafapn, and therefore both parties

are intended. I would have thought it crystal clear
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(1)

23,

that in each case the undertaking is by both parties
fogether, and that by no stretch of the imagination
could it be argued that the text only contains an
undertaking by one party and not by the other as
well., It may well be possible to express a similar
meaning in & form of words which uses the expression
*each party" = but the form of words chogen would
need to make it clear that the undertaking was by
both parties together, otherwise it would change the

sense. I note that there is no suggestion that a

>similar meaning could be conveyed using a form of

words including "either party". I do nect think that
these examples or the views of Professor Ayyad
discussed above help Qatar in its argument that
paragraph 2 of the Minutes of 25th December 1990
allowed either party to submit the case to the Court

on its own.

n v W

In his first Opinion, Professor Ayyad déscribed the
verdb yatagaddam as both the "main verb” within the
verbal group xg;gggﬂﬁmn_*LL_plgg;g {"move towards
submitting”) and stated that it "has not lost 1its

initial meaning by being used idicmatically in the

phrase: yatagaddam al tarafan Pitarh al mawdug®

(p.321-322) ("the two parties move towards

submitting the matter").
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24.

25.

26.

Subsequently, in my first Opinion, I objected to his
editing out the value of the verb yatagaddam ("move
towards/move forward") from the English translation,
basing my objectien on the fact that such an
cmission is not commensurate with his own analysis
of the sentence. I also objected in particular to
his describing the verdb as the main one (my first
Opinion ©p.279). Professor Ayyad Jjustified his
action in his opinion by stating that the verb
yatagaddam “"vanish[ed]" (!) from the ¢translation
p.114. He went further to restate his position as

follows:

"In my original opinion I have just hinted at
the presence of this word “yatagaddam',
because I could get aleng with my argument
without its support”. p.l1l14.

Having described the verb yatagaddam ("move
forward/move towards") as the main one within the
verbal phrase, it 1s not justifiable to ignore its
value when making an argument based upon that

particular verbal phrase,

"To submit”, therefore, remains an insufficient
translation for the wverbal group yatagaddam ...
batarh. Professor Ayyad, after some protests, endé
this time by offering “"move forward® as a
translaticen for the verb vatagaddam but denies that
such an expression implies a protracted action,
basing his denial on the claim that "there is neo

clue either in the text or in the situation to this
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27.

28,

(iii)

29.

connotation™, (p.114). Having come thus far it
cannot be denied that there is a difference on the
time axis between dust "to submit" and "to move

forward to submit".

as for the "temporal conhotatiOn ... implyl[ing] a
protracted span of time” (ibid), in the words of
Professor Ayyad, it 1is definitely there 4in the
crucial sentence, The sentence points to the
Bahraini Formula and the steps/procedures
commensurate with it as the basis according to which
the two sides will Jjointly move forward to submit
the case to the ICJ, if, after May 15, 19390, they
decide to turn to it (see my first Opinion, pp.264-

272).

The choice of the verbal group in "the two parties
may move forward to submit the case to the ICJ"
instead of <the simple verd "the two parties may
submit the case toc the ICJ" heralds and harmoniously
moulds in with the suggestion that further action

was envisaged before submission.

The a) ; tain ) I )
. 0pini

Professor Ayyad, wunlike Professor El FKosheri,
recognised the existence in my Opinion of "a
splendid graphic description of the sentence under

discussion” pp.113-4. But instead of refuting the
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30.

31.

basis upon which the schematic diagram was built or
challenging the reasoning that led to its ultimate
conclusions, he aveoided the whole issue by simply
accusing me of failing to put my own description to

use, (p.1l14).

A simple review of my Opinion would show that,
contrary to what Professor Ayyad has claimed,
extensive use had been made of that schematic
analysis of the crucial sentence all through the
Opinion (Bahraini Counter-Memorial, Volume 1II,
pp.264-272). Significance, therefore, will have to
be attached to the failure of both Professors Ayyad
and El Kosheri to challenge that analysis or
seriously query it. 1Indeed, they seem to have been

unable to produce any competing analysis.

Professor Ayyad has never claimed, as Professor El
Kosheri did, that the feminine pronominal suffix ha
refers to the masculine ;ﬁgg or that a dual
inflection may be added to the verb yvatagaddam which
precedes its dual subject, al__;a:g:ﬁn. Yet his
silence on these dissues and his denial of
assistance, being the language expert, to Prefessor
El Rosheri, in the latter's defence of an untenable
position, must surely suggest that he agrees with
Bahrain's experts on these elementary but crucial

points. Professor E1l Kosheri's insistence on

holding his position on these issues in the face of
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32.C.

33,

overwhelming evidence to the contrary cannot be

accepted.

comments on Professor A, El Kosheri's Supplementary

My comments address the following issues:

() . Misrepresentation of Bahrain's experts'

views, mine included.

(ii) Taking a liberty with grammatical rules and
alleging the significance of punctuation in
the Koran and Modern Arabic.

{(iii1) The "key word" in the crucial sentence.

{(iv) The lack of response to certain key issues.

Treatment of these is as feollows:

(1) ‘ ' - in'  yiew

I noted with surprise that Professor E1 Kosheri

attributes to Bahrain's experts, including myself,

views which were never expressed by them. I wish
here to speak only for myself and so will give two

examples of the more serious misrepresentations of

my own views:
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(a)

(b)

34.

35.

Professor El Kosheri claims that the various experts
now accept ¢that it does not matter in English
whether al tarafan is translated as “"the parties” or

"the two parties" (p.82, para 5 and p.83, para B).

He also claims that "it appears no longer disputed
that gl tarafan in the Arabic language does not
imply per se conjunctive action" (p.93, para 31 and

p.84, para 11.B).

All through my Opinion I made it absolutely clear
that it is absclutely necessary when translating a
dual noun into English that the word two should be
used before the English plural (see, for example, my
example of the "twp tanks" on p.275). The -only
instance in which “"two” would not necessarily be
used before the English plural, when an Arabic dual
is translated into English, would be when the
context is indisputably clear that only "two" are
intended (such as in a reference tec "my parents”).
Nowhere in my opinien did I give the slightest
suggestion that "it does not matter (sic) in English
whether 'gl_%g;giﬁn' is translated as ‘the parties’

or 'the two parties'.”

Similarly I have maintained throughout my OCpinion
that whenever there is action attributable to a dual
noun the action applies, in the absence of any
qualification to the contrary, jointly and uniformly

to the two parties (eg. ibid, pp.268/9).
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36.

37.

What makes statements by Professor El Koshefi such
as those quoted above more disturbing is the fact
that he uses them as stepping stones to reach some
of his unacceptable conclusions, viz. that tﬁe two

states are free to apply separately to the ICJ.

Risregard _for  grammatjcal rulec apd the
alleged sianificapnce of pupctuation in the
Koran apnd Modern Arabic

The use Professor El Kosheri makes of Arabic grammar

is rather inncvative:

In his Supplementary Opinion he calls for
adhering religiously to the rules of the

Arabic grammar because, as he puts it:

"All rules of Arabic grammar were
established two centuries after the
revelation ¢f the Koran, ... as the
main reference and ultimate test for
the correctness of a given linguistic
formulation in Arabic and to indicate
what should be understood by the
wording used in a certain document in
Arabic" {(p.86).

He further narrows his terms of reference to

the model provided by the Koran as, in his

"the model provided by the Koran
constitutes the ultimate criterion to
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3B.

39.

determine - the true meaning of a
particular linguistic usage". (ibid)

(¢} However, in practice Professocr E1 Kosheri
shows very little respect for the rules of
the very grammar to which he attaches so much
importance. In this respect he not only
keeps disregarding the established rules of
grammar (eg. his insisting, among other
things, on having the feminine prcnominal
suffix hEAreferring tc the masculine noun
;g;g in violation of the grammatical rules of
the language of bkoth the Koran and Modern
Arabic) but he also, with some originality,
makes up his own grammatical rules as he goes

along.

The latest example o¢f this type of grammatical

invention rule is his claim that:

"The best antecedent rule does not apply as a
rule ¢f grammatical construction in the
present context (ie. the rule on which
Bahrain's consultants rely to show that the
phrase ‘“proceedings arising therefrom"
relates to the Bahraini Formula), since the
said rule requires for its operation that the
several antecedents are separated by commas,
and in the Arabic original text of the Doha
Agreement there are no such commas". (ibid,
p.9%6.)

Surprisingly, Professor El ZXosheri «cites as
autherity for this so-called rule an English text en
legal drafting inm the English language. He
surprises us further by trying to apply that rule of
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40.

41,

English not merely to the language of, say, Arabic
newspapers but to nothing less than the language of
the Xoran itself. He says, "the rule applies a
priori with regard to the language of the Koran
where puncthation plays a vital role" (p.96, note

5).

The Xoran was revealed to the Prophet Mohammed and
recorded in the Arabic writing system of his time.

The writing of the Koranic text has since passed

through various stages but not at any stage,

including the present time, have gommas, guestion
] i od ] i~co] ] s

marks or any similar signs ever been used anywhere

in the Koran., To insert such punctation marks would

invelve interference with the text.

As for Modern Arabic, “the use of punctuation is
attributed to Ahmed Zaki Pasha (1B67-19%34)", (states
Said A. Nagy on page 52 of his MA thesis "The r¢le
of punctuation in Arabic writing in Egypt", American
University in Cairo, 1930) "who, in 1912 or 1913,
was the first one to introduce punctuation marks
into Arabic according to tﬁe system practised in
European languages". The results of the empirical
research which Mr Nagy carried out for his thesis
clearly show that the punctuation marks (including
commas), when théy are used at all, are often
haphaz&rdly applied. The rule suggested by

Professor El Kosheri just does not exist.
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42.

43.

44.

45.

(1i1) ZIhe kev word Jin the crucial septence

Contradiction is noted in Professor El Kosheri's
choice, at two different times, of what he considers

as the key word in the crucial sentence.

In his Opinion submitted on 26 January 1982,
Professor E1 Kosheri nominated the word "Aalvha"
{(his own spelling) as the most important one in the

sentence. On page 274 he says:

"However, fer the correct understanding of
the entire text , the focus should be more
precisely on the £final word: “Alayha' in
crder to determine what should be construed
as being referred to in 'therefrom ... etec.'"

Professor E1l Kesheri moved from there t¢ argue that
the reference of the feminine proneminal suffix ha
in the “focus word "alavyha"" is to the masculine
noun ;g;g ("submission"). If correct, such linkage
may then be used to suggest that al'iidra‘at ("the
procedures/steps“) in the crucial sentence are meant
tc be those of the Court (as Qatar claims}) and not
those resulting from adhering to the Bahraini

Formula.

When this attempt by Professor El Kosheri to refer
to a masculine noun as feminine was destroyed by the
Bahraini consultants (eg., my first Opinion, pp.266-

267 and 280-282) and the hcouse of cards built upon
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46.

q7.

48,

that linkage crumbled, Professor El XKosheri, in his

/Supplementary Opinion dated 16 September 1992,

removed the word 'alavha from centre stage in favour
of yagouz, a word receiving hardly‘ any attention
from Professor El Kosheri in his first Opinion. 1In
his Supplementary Opinion he wrote a section on the

word yagouz itself. On page 91 he declared that:

" "This emphasis could only mean that the worgd
yagouz was considered as the Xkey word as
compared to the other words included in that
sentence”.

Professor El Kosheri even accuses the Bahraini

consultants of ignoring the "key word" yagouz:

* ...'in spite of the fact that a substantial
part of the analysis in (his) first Opinion
focused therecon". (p.B89}

I went through Professor El Kosheri;s first Opinion
several times looking for this "substantial part" of
his analysis but I could only find two minor
references to yasgouz on pages 286 and 298. In
neither of the places was yagouz described as a key

word or even assigned a key role.

On the other hand, Dr Holes in his Opinion (pp.295-~
6), contrary te¢ what Prefessor E] Kosheri has
asserted, devoted more space to yagouz than that
assigned to it by Professor El Kosheri. Tor myself,

I included it into my sentence scheme on pp.264-5.
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50.

51.

But what I consider tec be ©f great significance is
Professor El Kosheri's effort to downgrade the role
of ‘alavhi in his Supplementary Opinion after having,
in his first Opinicn, accorded it & decisive role
not only in the crucial sentence but the decisive
role "for the correct understanding of the entire
text". (Profeséor El [Kosheri's first OCpinion,
p.274.)

(iv) memjnul_mam
o certain key issves in my Opinion

At the heart of my Opinion was the conclusion that:

"Joint application indicated by the crucial
sentence is a function of several of its
components balanced together in a state of
interdependence in spite of the faet that the
notion of “togetherness” is inherently
associated with gl _tarafap in particular.
Any attempt at altering or misinterpreting
one compeonent is bound to render the entire
sentence meaningless®. p.272.

This conclusion was the function of a contextual
analysis of the semantic-grammatical cémponehts of
the crucial sentence as constituting a single unit
©of meaning, which analysis was followed by
supporting linguistic reasoning stretching from page

264 to page 272,
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52. Professor El Kosheri never challenged this analysis
of the crucial sentence. In fact, he went along
with some of its conclusions. For example, he
changed, without saying why, bhis translation for the
verb group xg;gggﬂdﬂn_ddd__hi;ﬁxp from just “to
submit™ as he regularly rendered it into English in
his Opinion (eg. pp.274, 277, 288) to "move forward
to submit® 4in his Supplementary Opinion (eg. pp.94,
95).

s3. The latter translation of the verb group 1is
important for the comprehensive analysis of the
crucial sentence in which the element of time
protraction is present. .This suggests to me that
the parties acknowledged that there were further
steps to hé taken by the partiés after May 1991
before submission to the Court.

El Said Badawi

Professor

The American University in Cairo
Cairo .

/it fopler—
30 Neweborr (192
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Annpex 1.11
Supplementary Opinion by Dr. Clive Holes.

See text above, note 62 to para. 5.09 and notes 68 and 69 to para. 5.14.
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Second Supplementary Opinion

by Dr. C.D. Holes

Faculty of Oriental Studies & Trinity Hall
University of Cambridge
United Kingdom

1. On 7 August 1991 1 gave an opinion on the meaning of the Minutes of a
Meeting between the Foreign Ministers of the State of Bahrain, the State of Qatar and
the Kingdom of Saudi Arabia, signed and dated 8.6. 1411 A.H., corresponding to 25
December 1990. This was attached as an annex to a letter from the Foreign Minister
of Bahrain to the Registrar of the International Court of Justice of 18 August 1991.
This first opinion was transmitted to the Government of the State of Qatar, and
commented on by two experts appointed by that Government, Professors El-Kosheri
and Ayyad in their opinions contained in Annex III to the Memorial of the State of
Qatar of 10 February 1992. In a supplementary opinion dated 12 May 1992, and
contained in Volume II, Annex II of Bahrain’s Counter Memorial, I set out my views
on their comments. In turn, the Qatari experts replied to this supplementary opinion
in Volume II of Qatar’s Reply, dated 28 September 1992. The present second
supplementary opinion is a reply to the Qatari experts’ reply of 28 September. In i,
1 shall attempt to elucidate, in as succinct and non-technical a manner as possible, the
linguistic points at issue.

2. The crux of the matter is the interpretation of the meaning of the sentence in the
Minutes which states that the ‘two parties’, Bahrain and Qatar, may ‘submit the matter’
to the ICJ in the event of their not being able to reach a satisfactory solution. The
linguistic dispute between the Bahraini and Qatari experts revolves around whether the
original Arabic of the sentence which licenses the ‘two parties’ to ‘submit the matter’
to the ICJ means that either of them may do so independently of the other (the Qatari
view), or whether it means they may only do so jointly (the Bahraini view).

() THE CORRECT INTERPRETATION OF THE DISPUTED SENTENCE
IN ITS CONTEXT

3. I turn first to the question of whether conjunctive or disjunctive action by ‘the
two parties’ is envisaged by the Minutes. There are two main points to be made here:
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(@) The distinction between ‘conjunctive’ (or ‘joint’) and ‘disjunctive’ (or
‘independent’) action

4, Out of context, some dual expressions, whether in Arabic or any other language,
can often support a conjunctive or a disjunctive interpretation. The sentence ‘Both
men went to London’ avers only that both men went: we do not know, in the absence
of a context, whether they went together (‘conjunctively’) or separately
(‘disjunctively’). Yet even when a disjunctive use occurs, it is important to remember
- that the dual applies to both. “Both men went to London’ cannot be held to mean ‘one
of the two men went to London’, To say ‘one of the two men went to London’ is not
a disjunctive use of the dual: it is a sentence with a singular, not a dual subject.
Bahrain and its experts have always been consistent about these aspects of the duél,
but the Qatan experts seem to think (Prof. El-Kosheri’s Supplementary Opinion, para.
11B) that the onus is on the Bahraini side to ‘prove’ conjunctivity which Prof. El-
Kosheri believes must be specially indicated linguistically. He appears to stretch this
to the point where, unless conjunctivity has been proved (ibid., paras. 32-5), the dual
can effectively mean one or other of the pair of tokens which make up the dual noun.
This is an unsupportable assertion. In practice it is the conjunctive interpretation which
is the normal interpretation in legal Arabic of a/-tarafdn ‘the two parties’, as I made
clear in my original Opinion and its Appendices, and as I shall further elucidate below.

(b) Contextual and other factors which clarify the meaning of the word,

3. The interpretation of the meaning of the dual expression depends on four
(sometimes overlapping) factors:

(1)  Factors outside the text in which the word occurs.
(1.1) ‘Knowledge of the world’

6. The sentence ‘The two princes Charles and Edward attended Cambridge
University’ illustrates that it is perfectly possible for a dual noun and its verb to have
a disjunctive interpretation. Some of us may know that the two princes did NOT
attend at the same time, although there is nothing about the grammar of the English
sentence (or its Arabic translation) which indicates this, as 1 pointed out in my first
opinion. Imagine now an English-speaking Martian visiting the earth in 1992. He
would not know, unless we told him, that the event described in the ‘royal princes’
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sentence was disjunctive, rather than conjunctive. But what the sentence WOULD tell
the English-speaking Martian, without any shadow of a doubt, is that the TWO of them
attended the university; the sentence could never be interpreted by an English speaker
(or by an Arabic speaker reading an Arabic translation of it) as meaning that one
attended and the other did not. Likewise, the sentence ‘the two parties may submit ...’
in the disputed sentence, whether we read it in English or Arabic, can only mean that
it is the TWO parties, and not just the ONE, which ‘may submit...”. Thus, the two
parties are both necessarily involved in the action.

(1.2) Logic

7. On grounds of logic, an action like ‘agree’ is necessarily interpreted as
conjunctive in ANY context when predicated of ‘two {or more) parties’, whereas some
other kinds of actions like ‘attend Cambridge University’ may be conjunctive in a
given context but cannot be assumed to be always necessarily so. In the disputed
sentence in the Minutes of 25 December 1990, the ‘two parties’ are envisaged as
submitting ‘the matter’ (in the singular, signifying there is only one ‘matter’), NOT
‘the matters’ in the plural. Given that the text specifically grants permission to the
TWO disputants (and NOT to ‘either of the two’) to submit a SINGLE ‘matter’ (not
more than one) of joint concern, it is difficult to see how the intention behind the
wording can be interpreted as having been fulfilled if, in the event, just ONE of them
goes ahead and INDIVIDUALLY submits this single ‘matter’ without any reference
to the other. This is a point which concerns what is logically entailed by the words
used in the text. We now turn to what is normal in the text of Arabic legal documents.

(2)  Textual factors
(2.1) Consistent usage in different texts

K. Any individual example of a specialised text (legal, scientific, medical, eic.)
does not exist in a vacuum: it exhibits patterns of linguistic usage which are typical of
its genre, and which will be found in other texts of the same type. A legal document
of a particular kind, for example, is normally written in conformity with a set of
accepted linguistic usages and associated meanings which are particular to that type of
document, and which have gained general acceptance among lawyers. The meaning
of the words of which an individual document is composed, in other words, must be
interpreted in the same way as the same words in other documents of the same genre
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are interpreted, unless there is any special or compelling evidence to the contrary. One
of these linguistic conventions in the Arabic of legal documents, as I attempted to
show by reference to two international bilateral agreements in Appendix D to my
original opinion (which was submitted to the Court as Attachment 5 of the letter of the
Bahraini Minister of Foreign Affairs of 18 August 1991), is that, where independent
action by one or other of two parties is being licensed, the use of the ordinary dual ‘the
two parties’ (as in a sentence containing a verb like ‘submit’: see (1.2) immediately
above) is routinely avoided by using a phrase meaning ‘either of the two parties’;
otherwise, ‘two parties’ acting means exactly what it says - BOTH acting, not
unilaterally and independently of each other, but together. The wording of the text of
the Minutes of the Meeting of 25 December 1990 must therefore be interpreted in the
way that the same wording in other documents of the same type would be interpreted:
_ it licenses the TWO parties to (jointly) seek a solution to their problem at the ICJ. In
his first opinion, Prof. El-Kosheri queried only one of the examples which I had cited
from the bilateral agreements in Appendix D to my opinion (see the Qatari Memorial,
Vol. III, pp. 290ff). I refuted his argument in my second opinion (see the Bahraini
Counter-Memorial, Vol. 11, pp. 294-5). Prof. El-Kosheri has not made any further
comment on this point in his Supplementary Opinion.

9. On p. 111-2 of Volume II of the Qatari Reply, Prof. Ayyad attempts to rebut
Prof. Badawi’s, and my, grammatical analysis by showing (correctly) that the
straightforward dual al-tarqfan ‘the two parties’ and the expression kullu tarafin ‘each
party’ are often used interchangeably with no discernible difference in meaning in
certain sentences in legal documents where the action predicated of them is ‘pledge(s)
not to ...” Ergo, Professor Ayyad argues, since kullu tarafin ‘each party’ can mean the
same as al-farafdn ‘the two parties’, in certain circumstances, it is not necessary for
the phrase ‘ayyun mina I-tarafayni ‘either of the two parties’ (which in Professor
Ayyad’s view is identical in meaning to kullu tarafin) to be used in the disputed
sentence in order for a disjunctive interpretation to be sustainable. In short, he is
arguing that in many cases ‘the two parties” equals ‘each of the two parties’. In
sentences like ‘the two parties undertake...”, I do not disagree. But he then goes on to
imply that ‘either of the two parties’ equals ‘each party’. This is self evidently not the
case. The phrase ‘ayyun mina I-farafayni (‘either of the two parties’) DISTRIBUTES
permission to act to EITHER ONE OF THE PARTIES WITHOUT REGARD TO THE
OTHER,; but kullu tarafin (‘each party’) does not - it says that ‘each’ (or ‘both’) wil
have permission, i.e. it does not separately distribute permission, but rather CONJOINS
permission so that it relates to both parties at once. The reason, in other words, why
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in Prof. Ayyad’s examples given at pp. 111-2 of Volume II of the Qatari Reply (and
the examples referred to in the text of the Reply itself at Volume I, para. 4.7.3, pp. 75-
6) al-tarafan ‘the two parties’ and kullu farafin ‘eachfboth party(ies)’ can be
interchanged is that both expressions envisage BOTH entities as acting, whereas ‘ayyun
min al-tarafayni’ (‘either of the two parties’) specifically indicates the possibility of
one acting but not the other. Prof. Ayyad’s examples are hence irrevelant to the issue:
to prove his point, what he would need to provide are examples where al-tarafan
(‘both parties’ or ‘the two parties’) and ‘ayyun mina l-tarafayni’ (‘either of the two.
-parties’) are interchanged in the same sentence without any change in meaning. He
cannot of course do this, because they do NOT mean the same thing, in legal, or, for
that matter, any other types of document.

(2.2) Consistent usage inside a given text

10.  Any text must be internally coherent if it is to be meaningful. This is an
assumption which all readers bring to any text they read. One aspect of internal
coherence is lexical: if, in a text, there are repeated references to ‘John’, to ‘Arsenal
Football Club’, or to King Fahad as the guardian of the ‘the Two Holy Places’, the
reader assumes that it is the same ‘John’, the same ‘Arsenal’, the same ‘Two Holy
Places’ which are being referred to on each occasion the word or phrase is used, and
not some other ‘John’, some other ‘Arsenal’ or some other “T'wo Holy Places’; and,
more specifically in the last case, that “Two Holy Places’ always means ‘two’ and not
‘one’ in some cases and ‘two’ in others. As a rule, in other words, if the same lexical
item, or the same phrase is used repeatedly in the same text it is assumed to have the
same referent in the real world. If the phrase ‘the two parties’ is used three times in
the same document, as it is in the Minutes of 25 December, it must be assumed that
the reference is to the same two entities in all three cases, and means the same in all
three cases. By the same token, if only ‘one party’ or ‘cither party’ was the intended
meaning in any of the three cases, then a different form of words would have been
used to signify that,

11,  The disputed sentence in the Minutes of the Meeting of 25 December 1990, has
a quite unambiguous meaning in context, because of the Arabic legal-linguistic
intertextual factors {2.1) and document-specific intratextual factors (2.2) I have
mentioned above. This meaning is that the two parties are licensed by the wording to
approach the ICJ jointly to settle their dispute, and they are not licensed so to do
individually.
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(II) OTHER POINTS ARISING OUT OF THE SUPPLEMENTARY
OPINIONS OF QATAR’S EXPERTS

12.  The disputed sentence runs in Arabic:

‘wa yajuzu ba*da ntih@'i -fatrati I-madhkiirati 'an yatagaddama I-tarafdni bi

tarki_i-mawdii’i “ala makkamati 1-*adli d-dawlTyati bin'an ‘ala s-sighati I-
bahrayniyati llati gabilatha dawlatu gatar...

13.  This can be translated idiomatically as follows:

‘After the said period, the two parties may submit the matter to the ICJ in
accordance with the Bahraini Formula, which the State of Qatar has accepted.’

14.  However, because of certain points raised by Qatar’s experts concerning the
verb yajizu ("yagouz"}, it is important to realise that the permission contained in the
verb ‘may’ of the idiomatic English translation is carried by an impersonal verb in the
Arabic text, and therefore a more literal (if slightly less elegant) translation is as
follows:

‘After the said period, it may be that the two parties submit the matter to the
ICJ in accordance with the Bahraini Formula which the State of Qatar has
accepted.’

15. It is my view, spelt out at length in my first supplementary opinion of 12 May
1992, that the Qatari experts’ grammatical analysis of this sentence in the Memorial
of 10 February 1692, and in particular of the underlined expressions yajuzu...’an ‘(it)
may be... that * and yataqaddama I-tarafdni bi {arhi I-mawditi ‘the two parties submit
the matter’ is completely erroneous. Since Professor El-Kosheri merely repeats the
same grammatical errors in his opinion of 28 September as he made in his previous
opinion, perhaps I may be permitted to once more restate some basic facts about
Modern Standard Arabic grammar and correct some of Professor El-Kosheri’s
inaccuracies: |

16. (i)  (Prof. El-Kosheri’s para. 30) Syntactically speaking, the impersonal verbal

expression which begins the sentence yajizu...’an ‘(it) may be... that’ governs the
whole of the rest of the sentence: that is, it has the effect of putting the WHOLE, NOT
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PART of the subsequent proposition, ‘the two parties submit the matter...” into the
realm of ‘what may be/ what is permissible’ (or, to adopt Professor Ayyad’s preferred
and felicitous formula, ‘what is licensed’). Grammatically, yajiizu...’an in this sentence
cannot arbitrarily be said to have the effect of ‘licensing’ just one side to ‘submit the
matter...,” independently of the other, in violation of the normal rules of grammar: it
licenses just that, and only that, which is in the subordinate clause which follows it,
viz. that ‘the two parties” may ‘submit the matter...". If the subordinate clause were to
have the meaning which Prof. El-Kosheri would like to attribute to it, then the formula
‘ayyun mina I-tarafayni ‘either of the two parties’, commonly used for this meanirig
in legal documents, as 1 exemplified in the Appendix to my original opinion of 7
August 1991, would have been used in the subordinate clause after ygjitzu...’an, rather
than al-_tarafa-;ﬁ ‘the two parties’.

17. (i)  Prof. El-Kosheri, in his first opinion, and again in that of 28 September
(para. 38. ff) makes great play of the fact that the verb which is predicated of ‘the two
parties” in the disputed sentence is in the singular, "thus implying", he says, "that either
Bahrain or Qatar may move forward to submit its claims to the Court”. He then goes
on to further claim (para. 40) that, in order for a conjunctive interpretation of the action
of the two parties to be entertained, a verbal phrase different from yajifzu...’ah would
have had to be used to begin the sentence. By simply repeating these fallacious
linguistic claims often enough, Prof, El-Kosheri seems to thing he can make them seem
more credible. Let us bring some grammatical facts to bear on the issue:

18.  Firstly, singular number in the verb yatagaddama in the phrase yaragaddama
bi tarhi l-mawditi ‘submit the matter’ in the disputed sentence is required by a
grammatical rule of all written Arabic, viz. that a verb which precedes its subject, as
it does in this sentence, MUST be in the singular REGARDLESS OF WHETHER
THAT SUBJECT BE SINGULAR, DUAL OR PLURAL. Where, therefore, the
subject is dual, as here, the use of a singular verb has no bearing whatsoever on
whether conjunctive or disjunctive action by the entities which make up this dual
subject is envisaged: singular number is grammatically obligatory in the sentence type

of which the disputed sentence is an example. In fact, as the first half of this present
opinion has again made clear, there is every reason, linguistic and logical, to believe
that the intended, and only correct interpretation of the action in the disputed sentence
is conjunctive - but THIS IN NO WAY DEPENDS UPON THE GRAMMATICAL
NUMBER OF THE VERB PREDICATED OF THE DUAL SUBJECT ‘THE TWO
PARTIES".
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19.  Secondly, it is quite incorrect to submit that for conjunctive action to be
envisaged, the phrase yakitnu ala (= Prof. El Kosheri’s yakoun Ala) would have to be
used. Far from entailing a conjunctive interpretation of the verb ‘submit’, the change
to yakitnu *ala would merely alter the sense of the sentence (as Professor El-Kosheri
concedes) 1o ‘the two parties have to submit...’. But this unnecessary change would
again make no difference whatever to whether conjunctive or independent action was
being envisaged. Contrary to Prof. El-Kosheri’s claim, the reason for his (correct)
observation that the verb ‘submit’ in the subordinate clause after yakiinu ‘ala ‘have to’
would be in the dual is purely grammatical: in the different grammatical structure
- which would result from the change to yakiinu ‘ala, the Arabic verb for ‘submit’ would
come AFTER its subject ‘the two parties’, and would therefore agree with it in (dual)
number. The reason for this is that verbs which come BEFORE their subjects DO
NOT agree with them in number, but verbs which come AFTER them DO. Again, the
grammatically compulsory use of a dual verb form in the subordinate clause after
yakitnu “ala would no more imply that conjunctive action was predicated of ‘the two
parties’, than the grammatically compulsory use of a singular verb form in the yajizu
structure implies independent action: the singular/dual number of the verb is simply
irrelevant to the interpretation in either case. One can surmise, however, why it is
convenient for Prof. El-Kosheri’s argument to suggest that yakitnu “ala ‘must’ is
necessary for a conjunctive inierpretation of the verb ‘submit’: to a non-Arabist, there
is a superficial plausibility in the simple equation dual verb = conjunctive action,
singular verb = individual action. But this deduction, which the reader is possibly
encouraged to make, is totally false.

20, (iii) Prof. El-Kosheri’s further contention (para. 40) that the word
ma*an ‘together’ would have to be added for conjunctivity to be indicated is also
wrong; if it were added, it would add the extra element of ‘simultaneity’. This 1s
superfluous if all that is intended is mere conjunctivity in the sense of BOTH parties
submitting the case to the ICJ (as is indicated by the wording of the agreed ‘Bahraini
Formula’ (‘the two sides request the ICJ to...”)).

21, (iv) 1 would like to comment once again on Prof. El-Kosheri's
interpretation of the phrase wa I-ijra’@ti I-mutarattibati *alayhd ‘and the procedures (or

UN translation ‘arrangements’) arising therefrom’ in his latest opinion (para. 41):

22.  In my supplementary opinion of 12 May 1992, I commented that, grammatically
speaking, the only possible Arabic noun which the ‘procedures’ could be ‘arising from’
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was ‘the Bahraini Formula’. This is because in Arabic sentence structure a suffixed
pronoun (here the feminine singular -ha in the word ‘alayhc'z) 18 construed as referring
to the nearest antecedent noun which agrees with it in number and gender and to which
it could by the normal standards of logic be referring. Here, the nearest grammatically
feminine singular antecedent which fulfils these criteria is ag-gigha I-bahraynTya ‘the
Bahraini Formula’. Nonetheless, in his latest opinion, at para. 41 (Qatari Reply, Vol.
11, pp. 96-7), Prof. El-Kosheri goes to almost any length to avoid accepting the
linguistically correct and common-sense interpretation. He gives four reasons for
rejecting the Bahraini side’s construal of this sentence:

23. - His first reason is that -hZ (feminine pronoun) cannot be referring to §igha
‘formula’ (feminine noun) because there are no "ijra’ at ‘procedures/arrangements/steps’
envisaged in that Formula. This is an argument based on logic (although I do not
accept his reasoning), rather than on grammar. Yet if the Formula was intended as just
one Article in a draft Special Agreement, would not further steps need to be taken in

order for the other Articles to be finalised?

24. - As for his second reason for rejection, which is based on a "rule" that requires
that all the antecedents be separated by commas in order for the nearest antecedent to
be referred to by -ha, here we are in a world of Prof. El-Kosheri’s own invention: there
is no rule of Arabic punctuation which has this effect, so the absence of commas in the
sentence has nil significance. Even Prof. El-Kosheri admits in his footnote 5, p. 96
that the source he is quoting to support his claim is concerned with English, not Arabic
legal drafting. The further claim in the footnote, designed to bolster his argument, that
"punctuation plays a vital role” in the Koran is sheer fantasy - there is NO punctuation

in the text of the Koran! I am mystified at how someone who ¢laims to be versed in
the "Arabo-Islamic" tradition, and appeals to it for support, could make such a baseless
claim. For the record, the Koran is divided into s#iras (‘chapters’) which are divided
into "ayat (‘verses’). Although some verses are long - running to ten or more lines of
Arabic text - there are no commas, full-stops, semi-colons, question-marks or any other
punctuation marks of any kind whatever which break up the text of a verse. The only
written marks other than the words themselves are signs which mark the places for
obligatory and optional pauses in oral recitation, but these are unique to the Koran,
appearing in no other written document, and by no stretch of the imagination can these
be called "punctuation” if these are what Prof. EIl-Kosheri is referring to. Perhaps he
has been misled by the punctuation conventions adopted in translations of the Koran
into other languages, in which the longer verses are broken up when translated into
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five, six or more sentences, each with commas, question marks, and other punctuation.
But these punctuation marks do not appear in the Arabic of the sacred text itself.

25. - His third reason ibid., p. 97, also involves invoking the Koran or, to be
precise, a medieval work in which, he states "ample reference is made to passages of
the Koran itself where suffixes expressed in the feminine gender are used in reference
to words of the masculine gender and vice versa.” Nevertheless, Professor El-Kosheri
does not cite any instance in support of his view. Even assuming that we were to give
him the benefit of the doubt, and accept that such instances "could perfectly refer”
(note the less than unequivocal assertion) to a masculine noun in the disputed sentence

" of the Minutes of 25 December 1990, this would be rather like appealing to some
arcane usage in the English grammar of Shakespeare, or the King James’s translation
of the Bible, in order to explain the meaning of a perfectly normal sentence in an
agreement between two English-speaking governments concluded in the present day,
The Minutes of 25 December 1990 were written by Arabs writing in the late twentieth
century, to be read by other Arabs living in the same era. There is no reason to
believe that whoever drafted them did so according to anything other than the rules of
Arabic as it is written in the 20th century, any more than there is to believe that the
drafter intended his readers to disregard those rules in favour of rare instances of non-
concordant grammatical structures which occur in sacred scripture written down 14
centuries ago.

26. - Prof. El-Kosheri’s fourth reason for rejection is a fall-back position: if, after
all, -hd is not referring to a masculine noun, then perhaps it could be referring to either
of two other feminine nouns in the vicinity. Apart from the ungrammaticality of
having -ha refer to anything other than its nearest acceptable feminine antecedent sigha
‘formula’, the logic of having ‘procedures’ or ‘steps’ ‘arise’ from other feminine nouns
such as a ‘court’ (makkama) or from the very ‘procedures’ themselves ('ijra’ar) (which
would then make the phrase also mean ‘the procedures arising from themselves),
escapes me. I also note that he has systematically disregarded Dr. Badawi’s analysis
of this phrase, which refuted his assertion on this point in his First Opinion (see
Bahraini Counter-Memorial, Vol. I, pp. 266-7).

Dr. C.D. Holes
University of Cambridge
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