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ABHKEVIATIONS 

The following is a ljst of the main abbreviations used; 

B/CM Bahraini Counter-Mernorial. 

Qm Qatari Mernorial. 

QR~P Qatari Reply. 

Q/'T'CM Bundle Bundle consisting of the Arabic text of minutes of meetings of the 

Tripartite Committee with English translations by Qatar deposited at 

the Registry by Qatar in accordance with Article 50, paragraph 2 of the 

Rules of the Court. 

NOTE KEGARDXNG TRANSLITERATION OF ARABIC MATERIAL 

The system of transliteration followed in this Rejoinder is that set out at page 7 of the 

Concise Encyclopedia of Islam, published by Stacey International, 1989, Save for names 

which are in comrnon use and quotations from experts' reports and the Qatari Memorial. 

NOTE REGARDING TRANSIJATIONS 

ln this Rejoinder, Bahrain has used, wherever possible, translations which are already before 

the Court. Nevertheless, Bahrain does not wish to lirnit its right to raise questions relating 

to particular points of translation should it at any stage become necessary to do so. 

NOTE REGARDING ANNEXES 

Material in support of statements made in this Rejoinder will be found in the Annexes hereto, 

unless it has already been produçed to the Court in the Annexes to the Counter-Memorial. 

Material that is already in the Annexes to the Qatari Memorial or Reply is generally not 

dupliçated unless it is materid emanating from Bahrain, material of which the translation may 

be controversial or material to which the text makes frequent reference. 





CASE CONCERNING MARITIME DELIMITATION AND 
TERRITORIAL QUESTIONS HETWEEN QATAR AND BAHRAIN 

(QATAR V. BAHRAIN) 

QUESTIONS OF JURISDICTION AND ADMISSIBILITY 

REJOINDER OF RAHRAIN 

PART ONE 

CHAPTER 1 

INTRODUCTION 

1 .O1 This is the Rejoinder of Bahrain filed pursuant to the Order of the 
Court of 26 June 1992. It responds to the Reply of Qatar on questions of 

jurisdiction and admissibility . 

1 ,O2 Bahrain does not consider that it is necessary to burden the Court with 
an especially elaborate or extensive rejoinder to the Qatari Reply. The latter, 

as the Court will readily recogilise, is largely a restatement of the position 
taken by Qatar in its Memorial - though with a few changes in emphasis. 

The present pleading will, therefore, concentrate on responding to 

misstatements or errors in the Qatari Reply and on identifying those respects 

in which that pleading lias avoided, or failed to react to, points of 

significance in Bahrüin's Counter-Mernorial. Bahrain will deal with such 

matters within the same basic framework as that of its Counter-Mernorial, 

SECTION 1. The central elements of the case 

1.03 The central elements of the case have not been altered as a result of 



the Qatari Reply. The case remains, as it has always been, essentially one 

about the nature and effect of the 1990 Minutes. 

1 .O4 The Parties are not really at issue about the 1987 Agreement. Bahrain 
does not deny that the text contained in general terms an undertaking by tlie 
Parties to refer their dispute to the Court. However, the 1987 Agreement 

was not complete in conferring jurisdiction. It was expressly conditioned 
upon the successful outcome of the work of a Tripartite Committee charged 

with "approaching the Tnternational Court of Justice, and satisfying the 
necessary requirements to have tlie dispute submitted" to it.' At ail material 
times the Parties saw the task of this Cornmittee as that of drawing up an 

agreement whereby the Parties would jointly submit their dispute to the 

Court in the form of a special agreement containing provisions acceptable to, 
and accepted by, both sides. Nothing ever happened to change tllis 

condition. The initiative of Qatar in December 1990 was an attempt to alter 

it, but this attempt was expressly and clearly rejected by Bahrain. 

1.05 Turning, as the case does, upon the nature and effect of the 1990 

Minutes, the Court will, no doubt, be struck by the faiIure of Qatar to 

produce any first-hand evideiice in support of its understanding of the effect 
of those Minutes. True, Qatar has produced expert statements of a linguistic 

kind seeking to interpret, particularly, the words al-tarafdn as meaning 
"either of the parties". It has produced also an affidavit of a handwriting 

expert to support its contention that the manuscript insertion of the words "in 

accordance with the Bahraini formu1a1' was made not by the Bahraini Foreign 

Minister but by the Legal Adviser of the Qatari delegation. But the very 

presence of these staternents serves to highlight the total absence of other 

statements tllat could have had more bearing on the central issues. The 
Bahraini Foreign Minister and the Bahraini Minister of State for Legal 

Affairs have, on the other liand, both testified tliat they intended and 

l Qalari trruislalion. The United Nations translation rcads: "...commuiiicating with îhe Iritenialio~ial 
Court nî Juslice and completing ihe requirements for refcrral of the dispute Uiereto". Boih the Qalari 
and Bahraini translations are shown side by side in B/CM, Amex 1.3, Vol. II, at p. 18. 



understood the words finally used in the 1990 Minutes as confimiing that 

proceedings before the Court could only be instituted by the two Parties 

together. 

1.06 Nor will the Court overlook the details of the evolution of the final 

text of the 1990 Minutes - an evolution wliich involved two changes in 

earlier drafts which made it clear beyond any doubt that Balmain entitely 

rejected any idea that proceedings before the Court could be instituted 

unilaterally by either Party. 

SECTION 2. The propriety of Bahrain's conduct in the ~resent  
proçeedings 

1.07 Qatar has seen fit to write of "the impropriety" of Bahrain having 

raised objections to the jurisdiction of the Court and seeks to attribute 

responsibility to Bahrain for the fact that Qatar "appears to be in the position 
of a claimant" in respect of the preliminary objection, that "for the fïrst time 

in the history of the Court two rounds of written pleadings have become 
necessary in a preliminary phase" and that "the adjudication of questions of 

jurisdiction and admissibility has been abnormally delayed".' 

1 .OS Qatar fails to recall that the Order of the Court of 11 October 1991 

was only made dter a meeting between the President of the Court and the 

Parties at which Qatar agreed to the course proposed. 

1.09 Moreover, despite Qatar's stated reluctance to be put in the position 

of ~lairnant,~ it sees fit to question Bahrain's own desire that pleadings 

should be filed simultaneously, and without either party appearing as plaintiff 

2 QfRep., paras. 1.06-1.07, pp. 2-3. Qatar appcars, incidentally, to have overlooked the precedents, 
set out in para. 20 of the Annex to the Bahraini lctter to Lhe Court of 18 August 1991, for the separate 
treatrnent of questions of jurisdiction. 

3 Qmep., para. 1.08, p. 3. 



or defendant, as liad always been envisaged by bot11 S t a t e ~ . ~  

1.10 The Court, knowing as it does the circumstances in which it decided 
to order the filing of a Reply and a Rejoinder in the present case and, 

especially, that Bahrain was quite uninvolved in this development, will 
immediately recognise that these assertions are quite without foundation. In 

themselves, they require no answer; but they are of a piece with much else 
in the Qatari Reply that is a medley of imagination and unsupported and 

unsupportable invention. 

SECTION 3. The question of "warning" 

1.1 1 Qatar also makes a preliminary point of the alleged conformity of i ts 

conduct with "two Agreements entered into between itself and ~ a h r a i n " ~  and 
of the fact that it gave repeated warning of its intentions to the Mediator. 

Although Bahrain will presently deai more fully with the first of these points, 

it wishes immediately to stress again that though there was one agreement, 

that of 1987, it was imperfect and conditional, The 1990 Minutes do not 

constitute a further agreement entitling Qatar unilaterally to commence 

proceedings. Moreover, as to the messages said to have been coiiveyed to 

the Mediator, whatever may have been their content, they were not 

communicated to Bahrain and Bahrain was coxnpletely taken by surprise by 
the filing of the Application on 8 July 1991. As Qatar must be aware, it was 
the constant practice of Saudi Arabia not to communicate correspondence 

from one party to tlie otherS6 

See below, paras. 7.21-7.22, pp. 75-76. 

Q/Rcp., para. 1.08, p. 3. 

As Prince Saud Al-Faisal, the Saudi Arabian Ministcr of Forcign Affairs said a i  the second 
meetirig of the Tripartite Cornmittee: "1 should like to confirm Ihat, thmughout the period uf Saudi 
Mediativn, Saudi Arabia did not dclivcr to cithcr Bahrain or Qatar documents belonging to thc otlicr 
Party. Its role was limitcd to proposing certain idcas, with the cxprcss purposc of avoiding any 
exploitation of Saudi rnediatinn to strenglheii eilher party's position at thc cxpcnsc of thc other party". 
(Translation by Qatar). Annex 1.5, at p. 129. 



SECTION 4. Bahrain's renewal of its offer to conclude a Special 

Agreement 

3.12 Qatar has described as "a diversionary measure" Balirain's preseiitation 
to Qatar of a draft Special Agreement for the joint submission of the case to 

the Far from being "a diversionary meidsure", Bahrain sees its offer 

as being a specific and positive contribution to the settlement of the dispute 

between Qatar and itself. Bahrain has thus made plain its willingness to 

participate in the implementation of the 1987 Agreement in the only manner 

foreseen in that Agreement. 

1.13 The text of the Bahraini draft agreement is annexed to this 

~ejoii ider.~ Rahrain reaffirms its adherence to its offer to conclude a Special 

Agreement on these terms. Bahrain recalls what it said in its Counter- 

Mernorial: "The Court should not feel tllat a proper striving to ensure the 

application of the judicial process to the present dispute can only be satisfied 

by permitting Qatar to proceed with the present case in its present form. An 
approach that is much more likely to be conducive to a properly conducted 
case is one in whicli the Parties corne to the Court jointly and willingly - as 

was and remains the intention of the Mediator and of Bal~rain".~ 

1+14 It may, indeed, be observed that even after Qatar's unilateral 
application on 8 July, 1991, the Saudi Mediator presented to the two sides 

in September, 1991, a further proposal for a joint agreement.'' In its Reply 
Qatar, although admitting that it did receive in September, 1991, such a 

proposa1 for a joint agreement, fails to reflect the fact that such an initiative 

on the part of Saudi Arabia is quite incompatible with Qatar's thesis that at 

7 Q/Rep., para. 1.10, p. 4. 

B/CM, para. 9.3, pp. 115-116. 

10 Q/Rep., note 9 to para. 1.10, p. 4. 



Dohah the eslier comrnon understanding that the Court was to be seised by 

way of a Special Agreement had ken  abandoned." 

" B/CM, para. 7.23, pp. 105-106. 



CRABTER II 

2.01 Subject to one important reservation, Bahrain is in agreement with 
Qatar on the question of admissibility. Bahrain does not deny that the Qatari 

claim as at present framed is admissible.12 

2.02 Bahrain must, however, a f f h  the reservation that it made in its 

Counter-Mernorial, paragraphs 9.6-9.8, pp. 116-117, to the effect that, if 

Qatar should in any other proceedings raise any objection to the admissibility 

of Bahrain's claim in respect of Zubarah, Bahrain must be free to invoke 

against Qatar's present claims any points of admissibility that are suggested 

by the nature of any such Qatari objection. 

2.03 This reservation is necessitakd by the obscurity which still attaches 

to Qatar's position regarding the Zubarah matter. Though invited to 

acknowledge the admissibility of Bahrain's claim in respect of Zubarah, 

Qatar Ilas not done so - as the Court will see frorn paragraphs 5.03-5.04 of 
the Qatari Reply. This hesitation itself demonstrates Qatar's fulidamental 
unwillingness tmly to accept the Bahraini Formula - a formula which was 
intended to ensure that there could be no objection to the admissibility of the 

matter of Zubarali. 

12 BICM, para. 1.16, p.11. 



CHAPTER III 

THE HISTORICAL PERSPECTIVE 

3.01 Enough has now been said in the Qatan Mernorial, the Bahraini 
Counter-Mernorial and the Qatari Reply on the history of the dispute to make 

unnecessary any further detailed discussion. Bahrain does no more than 
reikrate that the Qatari nardtive of events is incomplete and tendentious. 

There is no substance in  the mere reassertioii13 by Qatar that during the 

second hdf of the 19th century the Al-Thani family exercised authority and 
control over the whole of the peninsula. It demonstrated no presence in 
Zubarah and it was absent from the Hawar Islands. The pair of Turkish 
maps invoked by ~ a t a r l ~  do not provide any evidence whatsoever of Qatari 

presence in the islands. If the Al-Thani really exercised authonty over these 

areas there would be some concrete evidence of it. In fact, there is none. 

3.02 These are not matters with which the Court need further concem itself 
in connection with questions of jurisdiction and admissibility. Bahrain 
expresses the hope that Qatar wi l  not refer to them in the course of the oral 

proceedings. Any such reference wiIl necessarily occasion a substantive 

reply from Bahrain and the resulting exchange will lengthen the proceedings 

in a manner that will not assist the Court or benefit either side. 

l 3  QIRcp., para. 2.08, p. 9. 

14 Q/Rep.. para. 2.10, pp. 9- 10. 



PART TWO 

JURISDICTION 

4.01 In dealing with the remainder of the Qatari Reply, Bahrain will not 
attempt to rnirror exactly the headings and sub-headings used by Qatar. 
Instead Bahrain wiil relate its response to the main issues in the case as set 

out in the Bahraini Counter-Mernorial and the manner in which the Qatari 
Reply impinges on them, 

THE 1987 AGREEMENT 

4.02 The principal disagreement between the Parties regarding the 1987 
Agreement is whether it contemplated only a joint reference to the Court (as 
Balirain contends) or whether it also gave expression to the consent of both 
Parties to the possibility of a unilateral application (as Qatar contends). 

SECTION 1. The backnround to the 1987 Agreement 

4.03 Bahrain, in showing in its Counîer-Mernorial that the approach to the 
Court would be by the Parties jointly, began by noting that the background 

to the 1987 Agreement contained nothing suggestive of the possibility of 

unilateral recourse to judicial settlement.15 Qatar, it may be observed, has 

entirely disregarded that pertinent element in tlie interpretation of the 1987 
Agreement and makes no comment on the course of the discussions prior to 

the 1987 Agreement. 

l5 BICM, paras. 5.2-5.6, pp. 28-30. 

-9- 



SECTION 2. The 1987 Agreement 

4.04 The first item in the Agreement provides that: 

"Al1 the disputed matters shall be referred to the International Court 
of Justice,..for a final ruling binding upon both parties ..." 

Initially, Qatar contended that by this item the Parties: 

"unequivocally and unconditionally accepted the reference of their 
existiiig disputes to the International Court of Ju~tice." '~ 

Bahrain denied this in its Counter-Memorial,I7 arguing that: 

"the cornmitment was vitally qualified by the provisioii [in the third 
item] for the formation of a cornmittee consisting of representatives 
of the Parties and the Mediator." 

In its Reply Qatar, though contesting Bahrain's statement that the third item 

qualifies the first, no longer repeats that the first item serves by itself as an 
unequivocal and unconditional acceptance of the Court's jurisdiction. This 
is not surprising. If, in fact, the 1987 Agreement liad been a complete and 

unconditional submission to the jurisdiction, Qatar woul d find it impossible 
to explain why it has waited four years before filing its Applicatioil, and why 

the Tripartite Cornmittee has wasted those four years in trying to agree on 
matters over which no further agreement was necessary. 

4.05 The continuing disagreement between the Parties relates to the third 

item in the Agreement: 

"Formation of a comrnittee comprising representatives of the States of 
Qatar and Bahrain and of the Kingdom of Saudi Arabia for the 
purpose of,.," 

l6 Q/M, para. 5.40, p. 112 and para. 6.08, p. 135. 

l7 B/CM, para. 5.12, p. 33. 



JOatari translation) 

"...approaching the International Court of Justice, and satisfying the 
necessary requirements to have the dispute submitted to the Court in 
accordance with its regulations and instmctioiis so that a final ruling, 
binding upon both parties, be issued." 

{UN translation) 

"...communicating with the lnternational Court of Justice and 
compIeting the requirements for referral of the dispute thereto in 
accordance with the Court's regulations and instructions, in 
preparation for the issuance of a final judgment which shall be 
binding on both  partie^."'^ 

4.06 Basically, Bahrain contends that this item subjects the general 

understanding contained in the first item to a condition, namely, that the 

Parties agree upon a joint submission. Qatar contends that: 

"The account set out hereafter will show that the means to achieve the 
cornmitment to go to the Court in the 1987 Agreement was left to the 
Parties and that a special agreement was not the only means 
contemplated. "19 

4,07 Qatar appears to attach great weight to an argument expressed thus: 

"It will be noted that the third item of the 1987 Agreement States 
simply that reference of the dispute to the Court is to be in 
'accordance with the Court's regulations and instructions'. Since 
Article 40 of the Statute of the Court allows reference '...either by 
notification of a special agreement or by a written application', it is 
beyond comprehension how Bahrain can construe the above provision 
of the 1987 Agreement as meaning that tteferencs may be made only 
by notification of a special agreement under Article 39 of the Rules 
of the Court and as excluding reference by an application under 

l8 B/CM, Annex 1.3, Vol. II, at p. 18. 

19 Q/Rep., para. 3.02, p. 13. 



Article 38."20 

4.08 The response to this has two aspects: First, the Qatari Reply 

misrepresents the terms of the third item of the 1987 Agreement in saying 
that it "states simply that reference of the dispute to the Court is to be 'in 
accordance with the Court's regulations and instructioiis"'. This 
uiisatisfactory abbreviation omits the first lines of the third item, namely, 
"formation of a corni t tee ..." etc., which precede the words "in accordance 

with the Court's regulations and instructions". Qatar thus omits the maior 
rwuirement that a Tripartite Cornmittee should be formed to approach the 

Court and complete the requirements for the referral of the dispute tliereto. 
The introduction of the Tripartite Cornmittee shows clearly that the Parties 

must act jointly in their approach to the Court; and this requiremerit 

fundamentally qualifies whatever theoretical possibilities Qatar may seek to 

extract from Article 40 of the Statute and Articles 38 and 39 of the Rules, 

4.09 In the second place, the Qatari argument contains a fundarnentally 
rnistakeii view of Article 40 of the Statute. This Article only indicates the 

method of seisin. The alternatives of "special agreement" or "written 
application" there specified have never assumed that, for the latter alternative, 

ail agreed basis of jurisdiction was net necessary. On the contrary, the 
"written application" presupposes either a pre-existing agreed basis of 

jurisdiction (i.e. a compromissory clause in a treaty) or a subsequent 

agreement to jurisdiction (forum prnrogatum) as in the Curfu Channel 

case." 

4.10 Qatar also invokes in support of its positioil a letter from the Amir of 

Bahrain to King Fahd of Saudi Arabia of 26 Decernber 1987. 
Notwithstanding the express reference in the letter to "the conditions" 

20 QfRep., para. 3.08, pp. 15-16, 

21 This is clear from any survey of doctrine and practice. See, e.g., Rosemie, LAW und Procedure 
r$ the Internariorial Court, pp. 524-525; Guyomar, Cumrnentaire du Reglcment de la Cour 
laternationalti de Justice, pp. 230-245. 



controlling the submission of the matter to the international Court of Justice, 

Qatar observes tl~at "this letter did not refer to any need for a joint 

submission but left the door open to any means of refemng the dispute to the 
CO UT^^'.*^ Because, it would seem, the Amir of Balmin did not in 1987, 
before the work of the Tripartite Committee even begail, expressly xefer to 

any need for a joint submission, Qatar preteiids tl~at by implication he was 

accepting the possibility of an eventual unilateral subrnission. The idea is so 

extraordinary as to defy belief - the more so because its expression is 
coupled with total silence in response to the comment made by Bahrain on 
the draft letter dated 27 December 1987 that Qatar put forward at the summit 

meeting, held in Riyadh on 26-29 December, in implementation of the 1987 
Agreement and which contained the express statement that tlie Foreign 
Ministers of the two Parties would "open negotiations between them with a 

view to preparing the necessarv Special Agreement.. . " (emphasis 

~upp l i ed ) .~~  

SECTION 3. The work of the Tri~artite Committee 

4.11 Qatar devotes a section of its ~ e p l y ' ~  to an attempt to establish that 
Bahrain's analysis of the work of the Tripartite Comrnittee was "inaccurate". 
This attempt must fail, as Bahrain will now show. Nothing is said in the 
ensuing 15 pages2' of the Qatari Reply that in any way diminishes the force 
of the section in the Bahraini Counter-Mernorial that demonstrates in detail 

how the work of that Comrnittee was directed to the preparation of a Special 

Agreement for a joint submission and nothing e l ~ e . ~ "  

22 Q/Rep., para. 3.10, p. 16. 

23 See B/CM, paras. 5.21-5.22, p. 38. 

24 Section 3. The procecdii~gs of the TriparLite Cornmiltee, Q/Rep., paras. 3.13-3.48, pp. 17-31. 

25 Q/Rcp., paras. 3.13-3.51, pp. 17-32. 

26 See B/CM, paras. 5.21-5.42, pp. 39-49. 

-13- 



4.12 Before entering as sumrnatily as possible into the detail of this series 
of meetings, one general observation should be made. Nowhere in its Reply 

does Qatar grapple with one basic consideration in the light of which the 

whole of the Tripartite Comrnittee's work is to be assessed. If it was 
anticipated that the outcome of the work of the Committee would be that 

each side would be able separately to institute proceedings before the Court, 
why was it deerned necessary to establish the Committee? The truth is that 

in the light of what preceded the 1987 Agreement, as well as of the 1987 
Agreement itself, the only thought in the mind of, at any rate, Bahrain (and, 
it is believed, Qatar also notwithstanding its present assertions ta the 

contrary) was that the case would go to the Court on the basis of a joint 
submission under a Special Agreement and in no other way. 

4.13 In dealing with activity before the First Tripartite Committee meeting 

the Bahraini Counter-Mernorial drew attention ta a draft letter of 27 
December 1987 to the International Court of Justice which Qatar had put 

forward at the Riyadh Surnrnit Meeting of 26-29 December that ~ e a r . ~  The 

second paragraph of this letter contemplates that the Foreign Miiiisters of the 

two Parties would "open negotiations between them with a view to preparing 

the necessary Special Agreement" to subrnit their differences to the 

Tnternational Court of Justice. In its Reply Qatar, though rnentioning this 
draft letter,2hakes no attempt to rebut the inference that Bahrain drew 
from it. 

4.14 The Qatari Reply then proceeds to quote £rom a Bahrain draft 

27 B/CM, paras. 5.21-5.23, pp. 37-35) and QfRep., para. 3.14, pp. 17-18. 

28 BICM, para. 5.21, p. 38. See abovc, para. 4.10, pp. 12-23. 

29 Q/Rep., para. 3.14, p. 18. 
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agreement proposed at the same meeting3' and comments tl~at "there was 
no suggestion in the Bahraini draft that the reference of the disputed matters 

to the Court was conditional upon the signing of a special agreement". Since 

the Bahraini draft was directed precisely towards the joint submission of the 

dispute to the Court, it is impossible to see how this Qatari statement can be 

s ~ ~ ~ o r t e d . ~ '  

B. The First 

4.15 Qatar introduces a quotation froni the opening remarks of Saudi 

Arabia's Foreign Minister to the effect that the main purpose of the meeting 
was to "consider ways and means for referring the issue" to the Court as 
showing that the Committee "did riot ... commence its work on any assumption 

that reference of the case to the Court could only be by a special 

agreement"." Whatever may have been the course of the exchanges in that 

meeting,34 it is clear that at no stage during that meeting did the 

30 B/CM, para. 5.21, p. 37; Q/Rep., para. 3.14, p. 18. 

3 1 For clürity B ahrairi subsequently at the First Tripartite Cnmmittcc Meeting un 17 January 1988 
submilled a revised drafi Agreement substituting the words "with the aim of reaching a speciai 
agreement tu submit the disputed matters between the parties to the Intemationai Court of Justice for 
a final judgment binding upon the Parties" (Q/M,  Annex 11.19, Vol. III at p. 125), fur the words "with 
thc aim of contücting thc Jnlernatiunal Cour1 oî Justice and fulfilling dl thc requirements ncccssary 
to liavc the dispute submitied lo the Court according tu jts procedures and so thal a final and binding 
judgment be rendered" thai had appcared iti the drdft submitted on 27 Dccc~nber 1987 (Q/M, Annex 
11.17, Vol. III, at p. 115). Thus, evcn if ifiere were, wluch is not m i t t c d ,  any ambiguity in the 
Agreemenl of 27 Dccember 1987 Bdxain's position was made completcIy cIear in the subsequelit 
draft. 

32 See BJCM, para. 5.24, pp. 39-40; Q/Rep., paras. 3.15-3.18, pp. 18-20. 

33 Q/Rcp., paras. 3.15-3.16, pp. 18-19. 

" Thc discussion about replacing thc words "for lhe purposc of coiilacting thc Intemalional Court 
of Justice" wiih the words "for the purpose of reaching a special agreement ..." (sce Q/Rep., para. 3.17, 
p. 19 and note 30 above) hardly supporls Ihe view that the Committee was "well aware that thcrc was 
more than onc possibility of rcfemrig the disputc to the Court". But cven if the discussion did show 
such an "awareriess" (which Bahrain ccrtainly does riot admit), it is diîîicult tu sec how "awareness" 
of the possibility cm be equated with a willingness tu givc cffect io it; mi, it inay be observed, Qatar 



representatives of Qatar envisage the possibility of a unilateral application, 

On the contrary, the letter which Qatar envisaged was to be folIowed by the 
subrnission of an agreement. The inescapable fdct is that the meeting 

concluded with an agreement that each side would by 19 March 1988 
prepare a draft agreement for the joint submission of the dispute to the Court. 
It is this decision that matters because it shows what the Tripartite 

Cornmittee believed the 1987 Agreement required it to da3" 

4.16 Furthermore, on 27 Marc11 1988, Qatar presented a memorandum 
containing comments on the Bahraini draft special agreement. These 
comments contained a paragraph relating to Article II of the Bahraini draft 
which was omitted in the translation filed by Qatar with the Court in Volume 

III of its Memorial, Annex 11.24, pp. 158-9. At precisely the point where 
accuracy is important in reflecting Qatar's understanding of the nature of the 

exercise, there was omitted from the bottom of p. 158 and the top of p. 159, 
the following: 

"First: With regard to Article II: 
(1) What was agreed between our three states was to prepare 

a joint Special Agreement to refer the matters of the difference 
existing between us to the ICJ for a decision in accordance with 
international law. It is quite clear - and this is the formulation used 
for special agreements in sirnilar circumstances - that this necessitates 
tliat the special agreement should contain a subrnission of the matters 
of difference and the request that it be decided. 

But instead of this, the Bahraini draft, at ..." 

properly refrains from pushing its argument so îar, 

35 In note 48 on p. 19 of the Reply, Qatar mentions the statement made by Bahrain at the top of 
p. 40 of its Counter-Mernorial ancl states that "this is one of a numher of instances of Bahrain taking 
a statement out of context and twisting it tn suit its owti case". Bahrain both rcjccts thc substance of 
this remark and objects to the use of a word such as "twisting" - a word which falls below the level 
of courtesy expected in pleadings before the Court, The agrccd minutcs signed by al1 three States at 
the end of the first Tripartite Committee Meeling on 17 January 1988 referred to the preparation of 
drafts by Bahrain and Qatar for "the formulation of the Special Agreement to refer the difference to 
the ICJ ...". Bahrain's translation is set out at Annex 1.1, p. 81. For Qatar's translation, scc QFI, 
Annex 11.20, Vol. III, pp. 131-2. 



This paragraph demonstrates three tliiiigs. 

1. Qatar expressly agreed to prepare a Special Agreement in cornpliance 
with the 1 987 Agreement. 
2. Tliis agreement fell within the scope of the reaffimation in the first 
paragraph of the 1990 Minutes of what had previously been agreed. 

3. Such are the cliaracter and significance of the omitted passage that 
legitimate doubts arise as to whether its omission by Qatar was ac~idental.~" 

C. The Second, Third and Fourth Meetings 

4.17 If one bears in mind that Qatar introduced into its Reply the 
examination of the proceedings of the Tripartite Committee for the purpose 

of supporting the proposition expressed in paragraph 3.13 of that pleading 

(i~amely, that it was inaccurate of Bahraiil to cûntend that the task of the 

Committee was limited to securing a special agreement), it will quickly be 
seei-i that the sub-section that deals witli the Second, Third and Fourth 

~ e e t i n ~ s ~ ~  does not advance the Qatari case at all. That sub-section - as 
its title indicates - was concerned only to describe the "Inconclusive 

Discussions on Drafts of a Special Agreement". Its net effect is to support 

what is said in the Bahraini Counter-Mernorial, paras. 5.27-5.32, pp. 41-44. 

The words "First: wiih regard to Article TI" at the bcginnhlg of the seclion which starls wilh 
rhis paragraph are omittcd, as is the resl of the above quotrition. The only section with a similar, 
undcrlincd heading in ilie entiîe 13 pagcs of Arabic tcxt is concenied wilh Article V of the drafi, the 
other article to which Qatar objcctcd. This headirig, "Secondlv: with regard to Articlc V of tiic 
Bahraini draft", has also bccn omilted in Ihe Qatari translation. Of course, if a hcading which bcgins 
with the word 'Secondly" Iiad remained in the text, a reader would havc noticcd lhe absence of a 
headirig starting "First" at an carlier poi~it in the document, and would have bccii alcrtcd Ihat 
somethitig had been umitted from the texl. As il is, the omission (or deletion) of both "First" and 
"Secondly" conceals from tiic rcader ihe fact that the text hrc; been rendered incomplctely until thc 
Arabic ha7 been checked against the Eriglish on a line by line basis. See Annex L2, p. 85. Scc also 
para. 5.18 below, pp. 32-33. 

37 Q/Rep., paras. 3.19-3.3 1, pp. 20-24. 



D. The Fifth and Sixth Meetings 

4.18 The same comment may be made regarding the rnanner in which 
Qatar deals with the  ift th^' and Sixth3' meetings of the Tripartite 

Cornmittee. In vain does one seek in the Qatari narrative any reflection of 
the proposition with which the whole section opens, lndeed, at one point the 
Qatari representative, Dr Hassan Kamel, is reported as having said: "Qatar 

was and slill prefer [sicl a special agreement prepared in the normal and 
il40 - traditional way an observation which can only be read as reflecting 

Qatar's understanding that the task of the Tripartite Cornmittee was that of 
producing a Special Agreement for a joint institution of proceedings. 

Basically, during the course of these two meetings the focus of discussion 

shifts, instead, to the Bahraini Formula. Qatar seeks to imply that Dr. Al- 
Baharna referred to an application during the course of discussions. The 

word which he used (and is recorded in the Saudi minutes) was tulub, which 

has the general sense of "reque~t".~' It is the word used for "request" in the 

Arabic text of the Bahraini Formula. l t  is clear tliat Dr.  Al-Baharna was not 

38 QJRcp., paras. 3.32-3.36, pp. 24-25. 

39 Q/Rep., paras. 3.37-3.48, pp. 26-3 1. 

40 QiRep., para. 3.33, p. 25. The trarislation by Qatar is from thc QflCM Bundle, p. 205. (Annex 
1.6, p. 131). Thc quotalion continues "and nut accvrding to thc cxceptional way adopted in two cascs 
only..". Balirain believes a more accurate translation would be: "...Qatar has preferred and, naturally, 
would (still) prefer that our Spccial Agreement should be prepared in thc traditional way and not 
according tu what was followcd in lwo exceptional cases only." (Emphasis added). If Dr. Hassan 
Kamel's speech is rcad in ils enlirely it is clear that he is contrasting thc cxpressiorl of the question 
in Article II in Uic fonn of Bahrain's "yeneral formula" with its cxprcssion in tiie r om of a fist of the 
issues in disputc (Le. "in the nomial and traditional way"). Dr. Hassan Kamel was expressing a 
preference for a question which listed the issues, and it is to tlus thai his argument was dircctcd. Hc 
was not contra~ling a special agrcemcnt with an application. 

41 1î  the word "request" is substitutcd for "application" in Qatar's lranslation of Dr. Al-Baharna's 
statemcnt quoled at para. 3.40 on p. 27 of thc Qatari Rcply, the iniplication which Qatar seeks to makc 
disappears: 

"Excuse me Dr. Hassan, 1 did not say thal. 1 said lhat the Statute and the Rules of thc Court 
do not impose any particular forniula for Ihc question. A11 lhat is required is that thc rcaucst 
submilted to the Court containcd two thiiigs: the subjecr of, and parties tu the dispute". 
(Empfiasis added). 



referring to an application in the sense of a unilateral institution of 

proceedings, but to the possibility of each of the two sides, within the 
framewosk of a single joint submission, submitting its own iiidependently 

formulated questions. This cornes out very clearly in the sentences quoted 

by Qatar from the statements of both Dr. Hassan Kamel and Dr. Al- 
~ a h a r n a : ~ ~  

"Each party will sign its own annex" 
and 

"Sirnilarly, we wiIl not sign the annex contiining Qatar's claims." 

The annexes here spoken of were seen as annexes to the single joint 

submission, not as separate unilateral applications. The technique of two 
sepirate annexes was designed to overcome the failure of the two Parties to 
agree on a cornrnon formulation of "The Question" (Article II); but always 

as annexes to a Special Agreement. Indeed, this is admitted in the Qatari 
R e ~ l y . ~ ~  

4.19 The general trend of these discussions is summed up in paragraph 3.48 
of the Qatari Reply: 

"The disagreement on defining the subjects of the dispute in a joint 
document was thesefore not resolved, and each side refused to sign an 
annex contaiaing the list of subjects the other side wished to refer to 
the Court." 

The record of the discussions does not contain an iota of support for any 

suggestion that the Parties had in mind the submission of the case to the 

Court by separate uniIateraI applications - and quite rightly so, because no 

such idea was in the minds of the Parties. The idea was to have annexes 
to one Special Agreement. 

42 Q/Rep., para. 3.44, p. 30. 

43 Q/Rep., para. 3.46, p. 30. 



4.20 Moreover, this particular theme is implicitly abandoned in the next 
paragraph of that same section44 when the Reply states: 

"It was becoming apparent that the clairns of each Party were such 
that they would have to be resolved either by give-and-take ... or by 
separate presentation to the Court by each Party." 

Here, again, there is no statement that separate presentation would mean 
separate Applications; and, again, it is rîght that there should be no such 

statement because that idea was not present in the minds of anyone. 

4.21 When the idea of two annexes was raised by Qatar in the Sixth 
Tripartite meeting, the Parties at the same tirne sought agreement on one 

formula for Article II, drafted in a comprehensive and "neutral" way so that 

each Party could, consistently with this formiila, Emme its written pleadings 
so as to put fonvard its own claims. But this was still ta be pursuant to a 

SpeciaI Agreement, jointly notified to the Court. The idea of Article 11 being 

drafted so as to allow each Party the freedom to make its own claims in its 
own pleadings did not reflect any thought that either Party was free to 

proceed by unilateral application. 

4.22 A further consideration which belies the Qatari argument that the 
discussion of the individual formulation of questions was equivalent to an 

understanding that each Party should be allowed to file individual and 

separate Applications is that, if such an approach liad begun to f o m  part of 
the thinking of the Parties, it is extraordinary that there should have been no 

discussion of which side would takc the initiative in starting the proceedings. 

It is hardly likely that the records would fail to reflect discussion of the very 

first question that would have corne to mitid if this approach had ever been 
considered! 

44 QJRep., para. 3.50, p. 32. 



4.23 Qatar as sert^^^ that the signed minutes of 7 December 1988 did not 
record an agreement on the matters to be submitted to the Court. Nothing 

could be further from the tmth. As the text of the signed minutes, in Qatar's 

own translation, made quite plain, the two parties agreed on a list of five 

subjects: 

"There followed a discussion aimed at defininp, the subiects to be 
subrnitted to the Court, which shall be confined to the following 
subiects: 

1, Hawar Islands, including Janan Island 
2. Dibal Shoal and Qit'at Jaradah 
3. Archipelago base lines 
4. Zubarah 
5. Fishing and Pearling areas and any other matters related to 

maritime boundaries. 

The two parties agreed on these s~biects."~" 

4.24 To conclude, as Qatar does, with the assertion that "Bahrain has failed 

to address the fact that the work of the Tripartite Committee had terminated 
in failure in December 1 488"47 is so inaccurate that it could only have been 

written by someone who had forgotten paragraphs 5.37-5.42, pp. 47-49, of 
the Bahraini Counter-Mernorial. As has already been ~ h o w n , ~ ~  the 

45 Q/Rep., paras. 3.46-3.47. For Qatar's tramlalion of the minutes, see Q/M, A m x  11.31, Vol. III, 
pp. 201-203. 

46 Translation hy Qatar, Q/TCM Bundle, p. 282. Annex 1.7, at p. 139. The underlining is not in 
the original Arabic and has been added by Qatar. For Bahrain's translation, see B/CM, Annex 1.18, 
Vol. II, p. 109. 

47 Q/Rep., para. 3.51, p. 32. 

48 See ahove, para. 1.14, pp. 5-6. Moreover, if Uie Parties had agreed that the Tripartite Committee 
had completed its task and was not to rccorivcnc, would 11ot suçh an important point have been 
iticluded in signed minutes, of "what has bccn agrccd to", as opposed to the "word for word minutes ... 
prepared to cover the details of thc discussions and what ha3 heeri said in the meeting"? It was the 
praciice of the Parties that the former (but not tlie latter) type 01 minutes was signed by al1 three 
Foreign Ministers. See Qatar's translation o f  the statement of the Saudi Foreign Ministcr at h c  first 



presentation of a new draft Special Agreement to the two Parties by Saudi 
Arabia in September 1991 is incompatible with such ai assertion. 

meeting of the Tripartite Cornmiltee, Annex 1.4, at p. 125. 



CHAPTER V 

THE 1990 MINUTES 

SECTION 1. Introduction 

5.01 The central point in the argument regarding the jurisdiction of the 
Court in this case is that of the nature and effect of the 1990 Minutes - a text 

which Qatar seeks to quicken into legal vitality by persisting in refemng to 

it as the "Doha Agreement". Bahrain has already made clear its dissent from 
this nomenclature and will adhere to the objectively correct title of the " 1990 
Minutes". 

5.02 At a certain point, the Qatari Reply criticizes Bahrain for dealing first 

with the substantive content of the 1990 Minutes instead of grappling 

initially with the legal nature of that t e ~ t . ~ ~  There was and remains a good 
reason for this approach to the matter. Bahraiil wishes to assist the Court by 

focusing its argument on the points to whicli the Court seems likely to direct 

its principal attention. Though the Qatari arguments regarding the form and 
legal character of the Minutes are not convincing (as will be shown in 

paragraphs 5.49-5.63 below), the Qatari case is at its most weak in its 

attempt to constnie the words of the 1990 Minutes as authorising Qatar to 

institute proceedings unilaterally against Bahrain. This is the area of 

contention that necessariiy occupies the centre stage and which therefore 
engages Bahrain's prirnary attention. 

5.03 A prelirninary word is required also about the burden of proof. One 
has only to read the Qatari arguments on burden of proof in the ~ e ~ l y "  

49 Q/Rcp., para. 1.1 1 ,  pp. 4-5. 

50 QIRep., paras. 4.1 1-4.15, pp. 47-50. 



together with the Bahraini arguments in the Counter-~emorial~' to see that 
the former in no way respond to the latter. Bahrain will not repeat here the 

arguments it has already made. However, it feels bound to point to the fact 

that, though the Qatari Memorial quoted both the Chorzow Factory case and 

the Border and Trunshorder Armed Actions (Nicaragua v Hondu.rus) 

(.lurisdiction and Admissibility) case in support of the requirement that the 

force of the arguments in favour of jurisdiction should be "prep~nderant",~~ 
the Qatari Reply in no way responds to Bahrain's indication that this 

requirement pertains not only to the legal arguments but also to the proof of 

pertinent factual a ~ l e ~ a t i o n s . ~ ~  Bahrain adheres to its contention that the 

Court has recognized that in a case such as the present the burden rests upon 

the Party asserting that the Court has jurisdiction to prove that such 

jurisdiction exists. Tliere is no presumption of jurisdiction to be rebutted by 

the Party opposing jurisdictioi~; quite the reverse. 

SECTION 2. The meaning of the 1990 Minutes 

5,04 In its Counter-Mernorial, Bahrain developed its interpretation of the 

1990 Minutes by reference to (A) the meaning of al-tarafün in Arabic, (13) 
the consistency of that interpretation with the rest of the document, (C) the 
preparation of the 1990 Minutes, (D) the incompatibility of the Qatari 

approach with the idea of a single case fully disposing of the dispute 
between the Parties, (E) the failure of Qatar to insist on clear language 

authorizing a unilateral application and (F) the general context of the 
Minutes. Bahrain will now examine the maniier in which these arguments 

are treated (or not treated, as the case may be) in the Qatari Reply. 

51 B/CM, paras. 4.5-4.9, pp. 23-27, 

52 Q/M, para. 4.20, p. 71. 

53 B/CM, paras. 4.8-4.9, pp. 26-27. 

-24- 



A. The rneaninn of al-tarafün 

5.05 The interpretation of al-tclrafda, as used in the second paragraph of the 
1990 Minutes, must necessarily be the starting point of a consideration of the 

effect of that document. Qatar, in its Reply, has criticized Balirain for 

focusing on these words, stating that "in fact the real problem is a legal 
problem, not a purely linguistic one".54 How this last remark contributes 

to the solution of the problem before the Court cannot readily be seen, The 
real problem is one of deterrnining wkat the relevant paragraph of the 1990 
Minutes means. Since the sole question before the Court is whether those 
Minutes accord Qatar a right to institute these proceedings by a unilateral 
application, it is on the words that are directly relevant to this question that 

one must concentrate; and the relevant words are "al-tarufiin" because they 

determine whether proceedings may be begun by "either" of the Parties or 

only by "both" of them. Even Qatar adrnits that it is the paragraph 

containing these words which "is obviously the cornerstone of the whole 
Agreement'' .s5 

5.06 Qatar's tactic, it seems, is to try to complicate the approach to the 

interpretation of al-tarufun by observing that tlie expression "does not 

necessarily imply joint action" and that "the question of whether the action 

is joint or separate depend[s] upon the context in which the word is to be 

54 QlRep., para. 4.64, pp. 70-71. 

55 Q/Rep., para. 4.69, p. 73. 
Nonethcless, thal Qatar is understandably concerned to divert thc Court's attentiun from thc 

dominant importance of "al-mfafdn" is shown by such expressions as the foIIuwing: 
"In çunccntrating ils'attentiun on tlic meaning of "al-tarafün", Bahrain is juggling away other 
parts of the tex1 as it stands." (Q/Rep., para. 4.65, P. 71); 

and 
"While il [the second paragraph of the 1990 Minutcs] is the provision enabling the Partics to 
institute procccdings before the International Court of Juslice, iL must be undcrlined that the 
three sentences comprising the paragraph arc strictly inierrelated." (Q/Rep., para. 4.69, p. 73.) 



f~und" . '~  It even prays in aid the approach of Bahrain's own experts.57 
But when it cornes to detailed examination of the use of uZ-turufüiz in other 

texts, the Qatari Reply is quite inadequate, as will now be shown. 

1. The guidance to be derived from the Qatari and Bahraini draft joint 
submissions of 1988 

5.07 The Bahraini Counter-Mernorial placed in the forefront of its argument 

the manner in which al-tarafan had been used in the Qatari and Bahraini 
draft joint submissions of 1988." As Bahrain there said: 

"Perhaps the simglest. and shortest way of disposing of this case in the 
sense for which Baimain contends is to adopt the view of the matter 
presented by one of Qatar's experts, Professor El Koshe~-i."59 

56 Q/Rep., para. 4.72, pp. 74-75. 

57 Id. 

58 B/CM, paras. 6.10-6.14, pp. 55-57. 

" Id. As Professor El Koslicri states iii para. 43 of his originai Opinion (Q/M, Vol. III, pp. 28-l), 
whicli is citcd in thc Bahraini Counter-Mernorial at paras. 6.1 1-12, pp. 55-6: 

"There is noîhirig wrong iri ternis of Eriglish li~iguislics when using ihe word 'parties' tn 
express what is known in Arabic as 'Tarafan' or as 'Atruf. sirice Lhe English laquage dnes 
not distinguish between the dual and the plural. ... Therefore, there is prima facie no issue in 
objecting to Qatar's translation of thc word 'Al-Tarafan' as meaning 'the parties' in thc second 
paragraph of thc signcd Minutcs datcd 25 Dcccmbcr, 1990. ... In fact the Statc of Bahrain 
itsclf actcd in the same manner as witnessed in Attachmcnt 7 to thc Anncx submitted to the 
International Cour1 of Juslice with the letter from the Bahraini Minister OC Foreign Arîairs 
dated 18 August 1991. The said Attachment 7 comprised what is refemd to as 'Copy of 
original draft Bahraini Special Agrccmcnt of 19th March, 1988, as amencied in October 1988 
in English and Arabic'. Article 1 in lhe E~iglish version started witli the reference to 'Tlie 
Parlies'. ... The same reference to 'The Parties' is repealed as îollows: al the beginning OC 
Article 11.1. ... In all seventeen instances, the Arabic version uf the Bahraini draft agreement 
rcfcrred to as 'AI-Tartrfan'. ... It is difficult to undcrstand why what was linguistically correct 
for Bahrain in 1988 has bccome incorrect for Qatar in 1991." 



Starting from this expert's own appr~ach,~' Bahrain said that he had "hit the 
nail on the head and made in unexceptionable terms the very point tliat 
Bahrain seeks to make". What then was this point? Tt was that the 

expression ul-tarufan had been used in the Bahraini draft Special Agreement 

in precisely the sense that Bahrain contends it was subsequently used in the 

1990 Minutes - as meaning "both Parties together". 

5.08 How does the Qatari Reply deal with this argument - so fundamelital 

that it is capable by itself of disposing of the whole issue? The answer: 
Qatar entirely disregards it. There is not a word of express response in the 
Reply - an omission that speaks louder than a thousand words. The point is 

unanswered because it is unanswerable. 

5.09 Yet the extraordinary fact is that, while disregarding the item (the 
1988 draft joint submission) which so strongly supports the Bahraini position, 

Qatar impliedly concedes the value of Bahrain's geiieral approach, namely, 

that of assessing the meaning of al-tarafan in the 1490 Minutes by reference 

to its use in earlier documents in pari materia. Qatar does this by referring 

to the use of al-tarufan in the Framework which initiated the Mediation 

process and in the 1987 ~greernent.~'  While Bahrain certainly does not 

concede that the use of al-tarafdn in these two documents could mean "each 
of the parties"P2 Bahrain makes the obvious, but necessary, point that these 

documents use the phrase in a very different context and are not nearly so 
directly relevant as the subsequent draftjoint submission of 1988. The latter 

used al-tarufun in precisely the same context as it was used in the 1990 
Minutes (i.e. in relation to the submission of the case to the Court), while the 

Framework of the Mediation used the word in relation to a joint undertaking 

fi0 Sce, cspecially, B/CM, paras. 6.12-6.13, p. 56. 

61 Q/Rcp., para. 4.73, p. 75. 

62 Except, of course, in the sensc of "both the parties". See the Opinions of Professor Badawi and 
Dr. Holes, Annexes 1.10 and 1.11 al paras. 9-22, at pp. 169-174 and para. 9, at pp. 192-193 
respectively. 



to refrain from engaging in propaganda and the 1987 Agreement used it in 
the framework of a joint undertaking to refrain from impeding negotiations 
and from presenting the dispute to any international organization. Similarly, 

paragraph (b) of the second item of the 1987 Agreement also contained a 
joint undertaking to refrain from media activities. 

2. The use of al-tarufun in the Bahraini Formula, 1988 

5.10 Balirain added a further argument to the one based on the draft joint 
submission of 1988. This pointed to the use of al-tarafan in the Bahraini 
b or mu la."^ Bahrain noted that as "this formula was proposed by Bahrain 

as a contribution to the text of a joint submission to the Court and was 
received and seen by Qatar as such. ...[ it] could only be taken to mean 

r t i  64 conjunctively 'both the Parties . 

5.11 Again, Qatar has avoided specifically confronting this argument. The 

Qatari Reply contains not a word about the precedential significance of the 

use of al-tarafan in the Bahraini Formula as meaning "the parties together". 

Instead, it contends that Bahrain's argument "takes no account of the 

condition that the matter has to be submitted to the Court 'in accordance 
ctr 65 with the Bahraini formula . In itself this sentence is quite implausible 

because, if one thing is clear from the Bahraini argument, it is precisely that 

the Bahraini Counter-Memorial is emphasizing the relevance of the Bahraini 
Formula. 

5.12 The sentence which follows and which, in substance, effectively 
exhausts the Qatari argument on the point is the one to which Bahrain must 

take exception: 

-- 

63 B/CM, paras. 6.15-6.17, pp. 57-58. 

Ibid., para. 6.16, p. 57. 

65 Q/Rep., para. 4.74, p. 76. 



"ln fact, the use of the word 'al-tarafiin', whether translated as 'the 
parties' or 'the two parties', is perkectly consistei~t with the use of the 
Bahraini formula, as this formula was conceived preciselv in order to 
allow eacli Party to submit its own claims to the C o ~ r t . " ~ ~  

Nothiiig could be further from the truth than the gloss that Qatar thus seeks 

to place upon the Bahraini Formula. As has been clearly stated by Bahrain 
and as is, indeed, evident from the circumstances in which the Bahraini 

Formula was presented to Qatar, the formula was conceived as a means of 

enablinn each Party to formulate the precise details of its clairns within the 

framework of a single case submitted to the Court by thern jointlv under a 
Special A ~ e e r n e n t . ~ ~  

5.13 Moreover, if Qatar believes ka t  it was linguistically possible that al- 

turafün denoted one of the parties alone in the second of the three 

paragraphs, it must be prepared ta accept the possibility that the same is true 
in t l~e  third: 

"Sfiould a brotherly solution acceptable to al-turufan be reached, the 
case will be withdrawn from arbitration." 

It would follow from Qatar's interpretation of the meaning of al-turufun that 

the case would be withdrawn from arbitration if the brotherly solution was 

acceptable to one Party but not to the ~ t h e r , ~  Clearly , this interpretation 

66 Q/Rep., para. 4.74, p. 76. Empha~is added. 

" See B/CM, paras. 6.15-6.17, pp. 57-58. Tt is idlc for Qatar to quote cnmments of Dr Al-Bahama 
made ai  the mecting of 6 December 1988 taken out of contexl ( m e p . ,  para. 4.74, p. 76). The 
discussion in which thosc comments were made was entircly about the conlent of a Special Agrcemcnt 
to submit tbe case jointly to the Cnurt. The words "it is lefi for cach Party to suhmit whatever clairns 
it wants concerning the disputed matters" presupposed such a joint subiiiission. 

68 Qatar and its cxpcrts alsn seem to think that Bahrain should have asked îor express wvrding 
meaning "together" to be added to al-tarufàn in the secoiid of the ihree paragraphs. (For the 
argurncnts of Qatar's experts, see the ~ ~ i n i o i i  of Professor El Koshen, Q/M, Vol. III, pp. 297-298; 
and the Opinion of Professor Ayyad, ibid., pp. 330-331; cf. Q/Rep., Vol. II, p. 92). Bahtain considers 
the wording entirely clear without such an addition. (See the Suppïementary Opinion of Dr. Holes, 
B/CM, Annex 11.4, Vol. II, para. S(iii) at p. 297 and para. 10 at p. 300. See also para. 20 of his 



was never intended. 

3. The linguistic approach 

5.14 In thus laying emphasis upon the failure of Qatar to deal with al- 
tarqfdn in both the joint submission of 1988 and in the Bahraini Formula, 

1988, Bahrain would not wish in any way to give the impression that it does 
not seek to maintain the linguistic arguments in support of the proposition 

that al-tarizfan must be read in the conjunctive sense. These arguments have 

been developed in detail by Bahrain's linguistic experts, Professor Badawi 

and Dr. Holes, in their Opinions attached to the Bahraini Counter-Mernorial. 
Qatar has made some attempt to respond to these arguments in the Opinions 

of Professor El Kosheri and Professor Ayyad attached to the Qatari Reply. 

These have now been examined by Professor Badawi and Dr. Holes in 

further Opinions contained in Annexes 10 and 1 I to this Rejoinder. Tt will 
be noted that Bahrain's experts do not limit their linguistic examination to 
the word al-turafün. They also examine it in its context and, therefore, 
identify the relevance to its interpretation of other expressions whicll appear 

in the same sentence and evidently contemplate further joint action by both 

~ar t ies .~ '  

Second Supplementary Opinion, Annex 1.11, at p. 196 beluw). Yet if the view of Qatar's experts were 
right, would not a word meaning "together" have mosl deîinilely been needed aftcr al-tarafan in the 
third paragraph? There is nolhing to suggest that either party believed this to be neccssary at the timc 
whcn thc minutcs were finaiised. 

" 90th experts show that al-kzrafdn cannot mean "eilher party" in lhe crucial sentence and 
Professor Badawi dernonstratcs in Particular how lhe examples in which "hoth parties" approximate 
to "each party" contiained in para. 4.73 of the Qatari Reply and cited by Pmfessnr Ayyad (Q'Rep., Vol. 
Il, pp. 111-1 12) are of no hclp to Qatar (see paras. 8-22 of Pmfessnr Badawi's Supplementary 
Opinion, Annex T.îO, at pp. 169-174 bclow and paras. 3-1 1 of Dr. Holes' Second Supplementary 
Opinion, Annex 1.1 1, at pp. 1 89- 193 below). Professor Badawi also shows that Qatar's experts have 
failed either tu rebut the detailed linguistic anaiysis of the crucial sentence which is set out in his iirst 
Opinion, or to suggcst any alternative analysis. (See bdow, Professor Badawi's Supplementq 
Opinion, Anncx 1.10, paras. 29-30, pp. 176-177). He also shows how Qatar's experts have adopted 
certain aspecls of his analysis, which indicüte that the crucial scntcncc ccintcmplatcd protracted action, 
cornmensurate with Bahrain's vicw that the parties cnntemplated the need for îurther steps before a 
submission could be made to Uie Court. (See below, ibid., paras. 23-28, pp. 174-176 and paras. 50-53, 



B. Consistency of the Bahraini intemretation with the rest of the 1990 
Minutes 

1. The sigiiificmce of re-affirmina "what was anreed ~rev ious ly"  

5.15 Bahraiii lias explained in its Counter-Memoria17" that the 

reaffirmation in the first paragraph of the Minutes of "what was  agreed 

previously between the two parties" cannot be limited to the 1987 Agreement 

but must refer to: 

"the various points upon which agreement had previously been 
reached, including agreement that the approach would be by a joint 
submission pursuant to a single special agreementaU7l 

Qatar counters this explanation by the assertion that it had demonstrated in 

its Memorial that this reference can apply "onlv" to the 1987 AgreementT2 

and that "Bahrain proceeds on the false assumption that there were other 

'agreements' that were reaffirmed in the first paragraph" of the 1990 

  in ut es.^^ 

pp. 185-186). Opinions on iegal questions kom Professor Aboulmagd arld Mr. Adnan Amkhan arc 
contained at Annexes 1.8 and 1.9 respectively. These demonstrate in particular how in "Arabo-IsImic 
tradition" evidencc of the inleiitiori of the parîies to an agrccincnt is relevant in interpreting it, with 
the consequence that travaux préparatoires are admissible in cvidcnce. (See below, the Supplementary 
Opinion of Profcssor Aboulmagd, Annex 1.8, pp. 143-145 and the Supplementa~y Opinion of Mr. 
Adnan Amkhan, Annex 1.9, paras. 6-10, pp. 154-157). The allerition of the Cciutt is aiso drawn to 
Professor Aboulmagd's discussion of the wording "the procetlures arising thcrefrom" in the second 
opcrativc paragraph of the 1990 Minutes (Aboulmagd's Supplementary Opinion, ibid., pp. 147-148), 
in which hc shows Lhat Qatar and its cxprts have failed 10 produce any satisfactory, aitcrnativc 
explanatioii Lo ha1 of Dr. Al Bahanla. 

'O B/CM, paras. 6.27-6.30, pp. 62-64. 

71 Ibid., para. 6.30, p. 64. 

72 QRep., para. 4.66, p. 72. Emphasis added. 

73 Ibid., para. 4.67, p. 72. 



5.16 As to the first of these points, Bahrain has checked carefully the three 
references given by Qatar in footnote 204 on p. 72 of its Reply and can find 
nothing in any of the three paragraphs there cited which either asserts or 

supports the contention that the reference to "what was previously agreed" 

can apply & to the 1 Y87 Agreement. 

5.17 As to the second point, there was no element of "false assumption" by 
Bahrain regarding the "other agreements" reaffirmed in the fjrst paragraph of 
the 1990 Minutes. As the Court will appreciate, Bahrain is prepared to 

acknowledae that minutes may record "a~reements" or "understandinns" of 

a aeneral nature reached in the course of discussions without those 
agreements b e i n ~  legally binding. Were the position otherwise it would be 

impossible for States even to enter into discussions which are recorded in 

agreed minutes or into negotiations witli a view to moving gradually to a 

conclusion through interim agreement on a number of points, conditional 

upon achieving agreement on the package as a whole. That is how Bahrain 

understood not only the minutes of the meetings preceding the 1990 Minutes, 
but also the 1990 Minutes thetriselves. Bahrain thus approaches 
characterizatioii of the minutes from a point of view entirely different from 

that of Qatar. 

5,18 Moreover, it is to be recalled that "what was agreed previously" also 

included the basis upon which the whole negotiations had proceeded, namely, 

that the Parties were attemgting to formulate a joint agreement to submit the 

dispute to the Court. There can be no doubt that the Parties had previously 

agreed to proceed by way of a Special Agreement. Indeed, Qatar's own 

memorandum, dated 27 March 1988, and placed before the Tripartite 

Committee, stated: 

"what was agreed between our three States was to prepare a joint 



I l  74 Special Agreement. .. . 

Thus, when the 1990 Minutes re-affirmed what was agreed previously, that 

re-affirmation must be deemed to cover this earlier agreement to prepare a 
joint Special Agreement. Qatar's interpretation of the 1990 Minutes is self - 

contradictory. On tlie one hand, the Parties re-affirmed their earlier 

agreement to proceed by way of a Special Agreement; and on the other hand 

(SO Qatar argues) they agreed to dispense with the need for a Special 
Agreement and to allow either party to initiate proceedings by way of 
unilateral application. The contradiction is manifest. If the words in question 
had been intended to refer only to the 1987 Agreement, it would have been 

so much easier and more effective simply to have said so. Qatar's assertion 

that it was "a strange interpretation of the [1990 Minutes] that leads to the 

concIusion that [their] purpose was limited to reaffirming a course of conduct 

which had patently led to a deadlockW7' fails to recognise that it was 

acceptance by Qatar of the Bahraini Formula that largely broke the particular 

deadlock reaclied at the previous Tripartite Meetings. 

2. The sianificance of the use of the singular number in the expression "the 

matter" or "the case" as the obiect of the verb "submit" 

5.19 In its Counter-Mernorial, Bahrain pointed out that tlie reference to 
"matter" or "case" in the singular, as the object of the verb "submit" in 
paragraph 2 of the 1990 Minutes, was manifestly incompatible with the 

Qatari contention that the 1990 Minutes foresaw the possibility that each of 

the Parties might make individual applications to the Court and thus give rise 
to two separate "matters" or s case^".^' Qatar has seen fit to disregard this 

- -- 

74 Qatar's reproduction of the Qatari memorandum of 27 March 1988 is misleading and 
incomplete, since it omits this phrase (Qatxi Mernorial, Annex 11.24, Vol. III, p. 158). See, also, para. 
4.16 h v e ,  pp. 16-17 and note 36. The full translated tex1 is reproduced as Annex 1.2, p. 85 to this 
Rejoinder, with the parts ornitleci by Qatar in italics. 

75 QRep. para. 4.68, p. 73. 

76 B/CM, paras. 6.3 1-6.32, pp. 64-65. 



significant point entirely in its Reply. 

3, The significance of the words "and the urocedures arising therefrom" 

5.20 Bahrain has in its Counter-Mernorial explained that the words "and the 
procedures arising therefrom" that appear in the second part of the 1990 
Minutes were introduced in order to rnake it quik clear that proceedings 

before the Court could be begun only by both Parties together and, therefore, 
that further steps would need to be taken by the two Parties jointly to bring 
the case to the 

5.21 In response, the Qatari Reply maintains, first, that "it was up to 
Bahrain to propose precise wording to this effect when it drafted its 

a~nendrnent".~~ AS will be seen in the next sub-section,7' Bahain made 

its position suite plain bv insistin~ on words which would not have permitted 

the Parties to institute wroceedings unilaterallv. 

5.22 Secondly, in couiltering the Bahraini explanation that the words "and 
the procedures relating thereto" related to the Bahraini Formula and that the 

latter necessarily implies a joint submission under a Special Agreement, 

Qatar maintains that: 

"such a contention simply ignores tlie fact that the Bahraini formula 
can stand on its own, and that it was as such that it was accepted by 
Qatar" 

At the risk of repetition, Bahrain must once again iiisist that it is net a fact 
that "the Bahraini formula can stand on its own". If reference is made to the 

77 B/CM, paras.6.33-6.36, pp. 65-67. 

78 Q/Rep., para. 4.77, pp. 77-78. 

79 See below, paras 5.23-5.36, pp. 35-42. 

80 Q/Rep., para. 4.78, p. 78. 



Bahraini Formula, such reference must be made both to its actual language 

and to the circumstances in which it was proposed. As to the language of 

the formula, nothing could be clearer than the words "The Parties request the 

Court...". They are words appropriate to, and & appropriate to, a joint 
request. Moreover, the Bahraini Formula was presented within the 

framework of negotiations towards a Special Agreement providing for a joint 

submission to the Court. Tt cannot be lifted out of that context. It does not 

"stand on its own", The fact that Qatar may have "accepted it" on tlie basis 
that Qatar thought it stood on its own, or wanted it to do so, can make no 

difference. An offeree cannot accept an offer in terms other than those in 
which the offer is presented. 

C. The travaux pré~aratoiressl leading to tlie adoption of tlie 1990 
Minutes support the Bahraini interpretation 

5.23 Qatar has started its discussion of the 1990 Minutes with a 
consideration of the background to their adoption and the manner of their 
preparation. Bahrain welcomes this Qatari identification of a Ieading element 

in the debate. The value of this factor lies not in mere historical interest but 
in the important role that review of the evolution of the text plays in 

determining the tnie meaning of the relevant words. 

5.24 A basic fact which must constantly be recalled is that, whatever doubt 

Qatar may seek to cast upon the rneaning of the expression al-tarafan in the 

second paragraph of the Minutes as a matter of abstract terminology or pure 

linguistics, the approach of Bahrain in the course of the ~re~âra t ion  of the 

text was entirelv and unwaverin~lv predicated upon the exclusion of any 
suggestion that uroceedings could be started bv unilateral application. This 

approach was understood by the intermediary States, Saudi Arabia and 

Oman; it was not opposed by them and this was, indeed, fully reflected in 

'' The expression "lravaux yvkparatoires" is used merely a5 a converiierit way of xeferring to the 
evolution of the 1990 Minutes and does not imply any acceptance by Bahrain that the 1990 Minutes 
amount to a trcaty. 



changes made in the text. Regardless of the view of the matter that Qatar 
may have taken, it is clear beyond a shadow of a doubt that there was no 

meeting of the minds of the two sides in the sense for which Qatar contends; 

and that, by itself, is sufficient to dispose of the case. In the absence of clexr 

evidence of agreement or consent by Bahrain that the Court should possess 

jurisdiction on the basis of a unilateral auulication, the Court has no 

jurisdiction on that basis, 

5.25 That is the short point. It is relevant to recall in this connection the 

approach of the Chamber of the Court in the recent El Salvador/Hunduras 
case on the question of the extent of the competence conferred upon the 

Chamber by the compromis established between the Parties, especially on the 

question of whether that competence extended to the delimitation of maritime 
areas as well as that of the determination of their status. The Chamber, 
presented witli direct evidence in the form of a statement by the Foreign 
Minister of El Salvador, that lie never had the intention of conferring upon 

the Chamber a power to carry out a delimitation in the area in controversy, 

stated quite clearly that there was no meeting of rninds on that issue and that, 

therefore, the Chamber had not been given the power to carry out such a 

delimitati~n.'~ 

5.26 Qatar's narrative of the events of December 1990 is quite simplistic. 

It disregards entirely the extraordinary historical circumstances in which the 

Heads of State of the Gulf Cooperation Council were meeting, namely, the 

aftermath of the Traqi invasion of Kuwait and the preparation for the 

collective response to that event. When Bahrain described the 1990 Minutes 

as having been signed only to "avoid conveying the impression to the other 
Heads of State of the Gulf Cooperation Council that the Amir of Qatar had 

entiraly failed to secure his objectivett and to get Qatar "off the hook", that 
was a description which accurately reflects the situation. Qatar cannot 

See ICJ Reports 1972, paras. 377 and 388. The Chamber ihere said: "... it is only from a 
meeting of minds on that point that jurisdiction is crcated". 



change that by simply sayirig that Balirain's assertion is " ~ r o n g " . ~ ~  The 
facts speak for themselves. If there is aiiy element of error in the Bahraini 

description of the situation, it could lie only in not having sufficiently 

emphasized the fact that the 1990 Minutes also record Qatar's unequivocal 

acceptance of the Baliraiiii Formula - a fact which in itself has a material 

bearing on the correct interpretation of those Miniltes. 

5.27 As already briefly indicated at the beginiiiiig of this R e j ~ i n d e r , ~ ~  

there is a striking dissimilarity between the approacli of the Parties to the 

provision of evidence on the subject of what actually happened, and was in 

the minds of the participants, at the exchanges Ieading up to tlie adoption of 

the 1990 Minutes. Bahrain submitted with its Counter-Mernorial staternents 

by its Foreign Minister and its Minister of State for Legal Affairs which 

provide clear first-hand evidence of the evolution of tfie 1990 Minutes. The 

Foreign Minister, as tlie principal participant oii tlie Bahraini side, expresses 

his persona1 recollection of what happened and of wliat he understood by the 

emerging texts and the changes that were made in them.&' The fact that he 

did not correctly identify the precise document in which he inserted the 

'' Q/Rep., para. 3.60, p. 36. 

84 See above, para. 1.05, pp. 2-3. 

85 In iiotc 96 on p. 34 of ils Reply, Qalar raises qucslions regarditig ihe admissibility and weight 
of the statement made by the Bahraini Foreigii Miiiister. Qalar does rat alternpt, by argument or with 
the support of aulliorily, to elaborale lhe questioris lhal il raises. Bahrain submits that there can be 
110 doubt about the admissibility of the slalenieril. I~ideed, evidence of a comparable kind was admitted 
- withvut even k i n g  challenged, in thc El Salvador./Honduras case (see ICJ Reports 1992, para. 377). 
Qucstions rcgxding tlic wciglit of such evidencc cm, of course, be raised, but they are for the Court 
lo decide in the lighl 01 al1 Ihe circumsiances of ihe case. The fact lhat the Court treated curnparahIe 
evidence in another case "with great reserve" (see the passage cited by Qatar from the casc of Miliiary 
and Paramilitary Activities in and against Nicaragua {Nicaragua v USA), IC.1 Reports 1986, p. 43) 
can havc no bcaring upon thc inanncr in wiich the Court may trcat such evidence in this case. 

The sanc question was raised by Qatar regarding tlic statenient made hy the Minisler of State 
for Legal Affairs, but in addition il was said lliat this Miiiister, beirig the Agen1 of Bahrain, "cannol 
be hcard as a witncss". Tlicrc is nothing in thosc provisions of the Statute and of the Rules of the 
Court dcaling with the positio~i of Agenls lhat supports the Qatari nbjeclion, nor dnes there appear to 
be anything in principle or in the decisions of the Courl lo give lhe sligfrtest support to the Qatari 
contenlion. 



words "in accordance with the Bahraini formula" does not sliake the basic 

thrust of his evidence in any material r e s p e ~ t . ~ V h e  evidence of the 
Minister of State for Legal Affairs regarding those aspects of the discussion 
which were within his direct knowledge entirely confirms what the Foreign 

Minister states. 

5.28 ln contrast with this primary evidence produced by Bahrain, Qatar 
produces nothing whatsoever that directly contradicts the Bahraini evidence 

regarding the emergence of the text. Tnstead, Qatar &es refuge in 
statements of kilowledge and belief attributed in a general manner to its 

representatives. Witness the following illustrations of this approach: 

"The sequence of events ... as known to Qatar's representatives . .. il87 

"... Qatar was particularly gratified to see ... 1188 

"The Foreign Minister of Oman then again visited the Qatari 
delegation in the evening of 24 December and advised them ,..1189 

"At about 11 a.m. on 25 December, the Omani Foreign Millister came 

'"cc Q/Rcp., paras. 3.61-3.64, pp. 36-38. The Minisler had actually niade a comparable insertion 
in the draft prescnted to hini earlier by Saudi Arabia atid inadverlentiy confused the first draft with 
ihe second. The Minisier o î  Slale Cor Legal Affairs, who had not been present at the meetings when 
thc Foreign Ministcr had madc his amendmail to Ihe Saudi draîl and had secri only the Omani draft, 
mcrcIy followed thc Ministcr 's statement. 

The point lies al the margins of the case. Substantively, it changes nothing since it matters nut 
who inscrtcd thc words iti the Ontani draft. What matters - as will be seen later, see paras. 5.31-5.36 
below, pp. 40-42 - is that the change was niade and agreed, lhus bringing the inlerpretation of the 
Bahraini Formula squarely into consideration as an elemetit in the determination of the proper effeçt 
of Uie Minutes. Moreover, Lhere ha$ been no suggestion thal the Foreign Minister was mistaken in 
his recollection thal he had made the amendment which replaced "either Prirty" by "îhe two Parties". 
See belnw, para.  5.31-5.36, pp. 40-42. 

87 QIRep., para. 3.61, p. 36. 

Id. 

Ibid., para. 3.65, p. 38. 



and showed the Qatari delegation what iie terrned the final version 
1190 . .. 

"Qatar found the word 'al-tarafün' ... perfectiy acceptable because 
1191 ... 

"Qatar therefore agreed .,. 1192 

5-29 A comparably casual approach to rnatters of proof is shown in the 

final paragraph of the Qatari description of the sequence of events 

concerning the drafting of the 1991) Minutes: 

"The approach of Saudi Arabia and Oman during the negotiations 
clearly reveals that they did not think of die negotiations as merely 
leading to an agreement to make a further effort to reach a special 
agreement but as expressly allowing reference of the case to the Court 
if the Mediation liad not succeeded by the time of the expiry of the 
May 199 1 deadline.1193 

Qatar makes no attempt to demonstrate by reference to objectively verifiable 

facts how the "approach" (unspecified) of Saudi Arabia and Oman can 

"reveal" that those States "did not think" of the negotiations as merely 

leading to an agreement to make a further effort to reach a Special 

Agreement. The attribution to Saudi Arabia and Oman of a particular state 
of mind is pure invention. 

5.30 Questions of evidence apart, however, the Qatari Reply makes 

virtually no effort to deal substantively with the evolution of the 1990 
Minutes - the relevance and course of which are set out in the Bahraini 
Counter-Mernorial, paras 6.37-6.55, pp. 68-76. In that pleading Bahrain first 

90 Ibid., para. 3.66, p. 38. 

Id. 

93 QRcp., para. 3.68, p. 39. 



disposed of the argument advanced in the Qatari Mernorial that recourse to 
preparatory work was not necessary and was not in conformity with the 

Arabo-Islamic Iegal tradition. This treatment appears to have been effective 

for no reference to this alleged feature of the Arabo-Islamic legal tradition 

appears in the Qatari Reply. 

5.31 But the most important aspect of Bahain's exposition of the 
development of the text of the 1990 Minutes was the identification of two 

specific - and deliberate changes in the drafts which indicate quite clearlv that 
Bahrain was not greuared to anree to anv wordinn that would enable Oatar 
to arnue that wroceedinns minht be instituted bv the awwlication of one part? 
alone. 

Thus: 

(i) Bahrain rejected the words "by each of them" that appeared in 
the Saudi Arabian draft presented on 24 December 1990;94 and this draft 

was dropped; and 

(ii) Bahrain insisted on the replacement in the subsequent Omani 

draft of the words "either of the two parties" by the words "al-tarafün", the 
two parties.'" 

5.32 Qatar must have understood from Bahrain's insistence on replacing 

"either of the parties" by "al-tarafan" ("the two parties") that Balirain was not 
prepared to agree that "either of the parties may submit the matter to the 

International Court of Justice". Yet Qatar now seeks to interpret "al-tarafan" 

so as to mean that "either of the parties" could indeed submit the dispute to 

the Court by unilateral application. This interpretation deprives the Bahraini 

amendment of al1 sense. What would have beeti the purpose of Bahrain 
substituting "al-tarqfan", if the result was to be exactly the sarne as the 

" EICM, para. 6.49, p. 73. 

" B/CM. para. 6.5 1, p. 74. 



phrase in the draft to which Bahrain objected? 

5.33 As to the first of these changes, the Qatari Reply says no more than 
that "Qatar confirms that it was unaware of the Saudi Arabian draft and 

therefore of any changes proposed in that draft by Bahmin"?' Regardless 

of what the correct position rnay be, and Bahrain does not admit the 

correctness of the Qatari statement, the point to be noted is that Qatar thus 
avoids any discussion of the fact that Bahrain's action in relation to the 

Saudi draft provides clear evidence of the unacceptability of any Qatari right 
individually to file an application. 

5.34 As to the second point, the Qatari Reply says that: 

"Qatar found the word 'al-taraf6n7 (the parties) ... perfectiy acceptable 
because bot11 Parties had distinct claims to make before the Court, and 
because tliis language would enable each Party to present its own 
claims to the 

This represents a further attempt by Qatar to confuse two distinct rnatters: (a) 

the possible presentation by the Parties of separate claims within the 
framework of a "neutral" Article II - the Bahraini Formula - forming part of 

a Special Agreement and (b) the filing of two separate Applications 

independently of any Special Agreement. The possibility of the former does 

ilot in any way imply any Bahraini willingness to accept the latter. 

5.35 Qatar's Reply also makes the comment that: 

"There was no suggestion in the amendments proposed by Bahrain 
either that Bahrain was thinking of further negotiations or that it was 
considering a special agreement. Qatar therefore agreed to Bahrain's 

96 Q/Rep., para. 3.67, p. 39. 

97 Q/Rep., para. 3.66, p. 38. 



amendments . .. 1i98 

Bahrain finds this explanation virtually incomprehensible. After all, 
Bahrain's proposals were no more than a continuation of the approach that 
had been followed over a number of years. Why, then, should Bahrain have 
made amendments with no more purpose than to "suggest" that Bahrain was 

"thinking of further negotiations" or "that it was considering a special 

agreement" when the ameiidments were in fact proposed in the very text that 

itself already conkmplakd both further negotiations and the conclusion of 
a special agreement? 

5.36 It is also important to observe that Qatar does not pursue the legal 
discussion of the inferences to be drawn from tlie changes in the text adopted 

at the insistence of Bahrain. In paragrapli 4.81 of its Reply Qatar states: 

"As will be shown below, Qatar's interpretation of the Agreement c m  
also be supported, if necessary, by the 'preparatory works' and the 
circumstances of the conclusion of the Agreement."w 

But there is nothing in the following pages of the Qatari Reply "below"; and 

if instead of looking "below" we look "above", the little that is said "above" 

has already been the subject of comment. In short, Qatar has offered nothing 

to contradict the significance which Bahrain properly attaches to the facts 

leading up to the adoption of the 1990 Minutes. 

D. Incom~atibilitv of the Qatari ap~roacii with the idea of a single. fully 

dispositive case 

5.37 Bahrain set out in its Couilter-Mernorial in some detail why Qatar's 
idea tif a single uiiilateral application, or even parallel or sequential unilateral 

applications, to the Court did not conform witti tlie basis ori which al1 the 

- 

PB Q/Rep., para. 3.66, p. 38. 

99 Q/Rep., para. 4.81, p. 79. Emphasis addcd. 

-42- 



negotiations relating to the submission of the case to the Court had been 

conduc ted prior to the 1990 ~ i n u  tes.'" In particular, Bahrain explained 
that an essential ingredient in the negotiations, and one particularly reflected 

in the Bahraini Formula, was the ability of Bahrain to present its clairns in 

respect of Zubarah at the same time as the other aspects of the dispute 
between the Parties were presented to the Court. The Qatari Reply mentions 

the question of Zubarah in a different context,'" namely, the question of 
the inequality of the Parties. It will, in this instance, be convenient to defer 

to that part of tliis Rejoinder fuller consideration of this matter.''' 

E. The failure of Qatar to insist on clear languaae authorizin~ a unilateral 
application 

5.38 The Bahraini Counter-Mernorial contained a section developing the 
theme that: 

"If the Parties had agreed in the 1990 Minutes to change the whole 
basis on which they had previously been negotiating, then they would 
not have failed to spell out that major transformation in their 
ideas."lo3 

Again, Qatar fails to respoxid to the argument. Instead, it turns the 
proposition round and contends that if the Bahraini amendments to the draft 
minutes "were really intended to give the meaning [for] which Bahrain now 

contends, [they] could easily have been introduced in clear explicit words to 

that effect".lo4 The argument continues: 

'O" B/CM, paras.6.56-6.61, pp. 76-79. 

'O1 Q/Rep., paras. 4.1 14-4.11 7, pp. 90-9 1. 

Io2 See bclow, paras. 7.12-7.17, pp. 70-73. 

'O3 B/CM, paras. 6.62-6.67, pp. 79-82. 

Q/RcP., para. 4.76, p. 76. 



"When it now intevrets the word 'al-tarafdn' as meaning 'the parties 
jointly' or 'the two parties together', it is obvious tliat Bahrain is 
trying to add something which it should have inû-oduced into the text 
at that time, if that was really its intention, but which it did not 
actually add." 1°" 

5.39 The answer to this argument is plain. In the light of the sequence of 
events on 23 and 24 December 1990 which preceded the adoption of the 
Minutes, how could anyone who had at that time observed the changes in the 

drafts which Bahrain requested and obtained have been left in any doubt as 

to the objective which Bahrain sought? Even assuming (whicli Bahrain does 
not for a moment accept) that as a matter of the abstract use of the language 

the word 'al-tarafun' could be equivocal in its meaning, what matters is its 

relationship to the words which it replaced. As already suggested, there 

could have been no conceivable purpose in a Bahraini insistence upon the 

removal of words which expresslv permitted either of the Parties to institute 

proceedings only to replace it with a word which would (so Qatar contends) 
have had the same effect. The Qatari argument makes no sense at a11.1°6 

5,40 The Qatari Reply does not in any way respoiid to the point as made 
by Bahrain in its ~ounte r -~ernor ia l .~~ '  It was not Bahrain that was 

seeking to make a fundamental change in the approach previously adopted. 

Tt was Qatar. Bahrain had no intimation wliatever tliat Qatar was seeking to 
make such a fundamental change. Balirain was merely endeavouring to 

maintain the previous approach. If Qatar insists that it was its own point of 

view that prevailed, is it not extraordinary that it did not insist on the 

inclusion of language that would make the position plain beyond doubt? The 
closest, it may be noted, that Qatar gets to asserting that the 1990 Minutes 

permitted "unilateral seisin" is the statement that: 

105 QJRep., para. 4.76, p. 77. 

106 Note aiso para. 5.13 above, pp. 29-30 and note 68. 

B/CM, paras. 6.62-6.65, pp. 79-82, al para. 6.64. 
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"[the 1 Y90 Minutes] records the Parties' imulicit consent to seisin of 
the Court in any manner allowed by the Statute and Rules ... once the 
May 1991 deadline had expired ... ii 108 

5.41 The case which should be recalled in this connection is the Asylum 
Case. There the Parties agreed by the Act of Lima to refer the dispute to the 
Court for decision.lo9 They also provided that, having been unable to reach 

an agreement on the terms in which they might refer the dispute joindy to 

the International Court of Justice, "proceedings before the recognized 

jurisdiction of the Court may be instituted on the application of either of the 

Parties". This language shows what is missing in this case: the express 
authorization given by a previous agreement to either Party ta define the 
terms of the dispute by means of its unilakral application. Why was this 

course not followed in this case?"' 

F. The general context of the 1940 ~iiiutes"'  

5.42 Tlie essence of Bahrain's position is that the 1990 Minutes were 

valuable as recording Qatar's acceptance of the Bahraini Formula but that in 

substantive terms they did not go beyond this. Bahrain took, and still takes, 
the view that the 1990 Minutes, as eventually adopted, were a diplomatic and 
face-saving device for Qatar whicb, despite the rejection of the item when 

I OR Q/Rep., para. 4.101, p. 86. Emphasis added. 

1C.i Reports 1950, pp. 266-389. 

Qatar argued in nole 222 lo Q/Rep., para. 4.75, p. 76, tbat "if the language 'either of lhe two 
parties' had been retained [in the 1900 Minules], this would have entailed an obligation for one Party 
alone to subrnit thc whole dispute to the Court, &the other Parly's case in addition to its own, which 
in the present circumstrülccs would be both nonscnsical and impossible". This hypothetical dilemma 
arises only because Qatar argues that the Bahraini Formula can stand on its own outside a special 
agreement and its very nonsensicality and impossibility dcmonstratc the falscness of the Qatari 
approach 10 îhe Bahraini Forniula. 

"' The Bahraini Counler-Mernoria1 contains a sub-section karing this title which deals with the 
Qatari argument that Bahrain's interpretation of paragrdph 2 of the 1990 Minules dnes not make semc 
in Lhe general contexl ol  the Minules as a whole; B/CM, paras. 6.68-6.74, pp. 82-84. 



proposed earlier in December 1990 for inclusion in the Summit Meeting's 

agenda, had insisted on bringing the item fonvard at a time when everyone's 

attention was principally directed towards the much more urgent problems 

in the Gulf arising from Iraq's invasion of Kuwait. 

5.43 Qatar returns to this aspect of the matter in a section on "The 
ri 112 Circumstances surrounding the Agreement . It repeats, in paragraph 

433, the assertion that "the Mediator himself thought that the time had come 

for the dispute to be submitted to the Court". But the only evidence for this 

far-reaching assertion is a footnote which refers the reader to an earlier 

paragraph, paragraph 3.57. The latter merely expresses the assertion in a 
different form, mentioning that "King Fahd of Saudi Arabia stated at the 
Meeting that the time had come for the dispute to be referred to the 
International Court of Justice". Even assuming that this is an accurate 

representaticin of what King Fahd said, such a statement is not the same thing 
as saying that the time had come to permit one Party alone to commence 

proceeding S.  

5.44 The recollection of the Bahraini Foreign Minister, who was present at 
the Summit Meeting of the Gulf Cooperation Council on 23 December 1990, 
is that, although there was discussion of the next steps to be taken and 

repeated reference was made to the desirability of the continuance of the 

rnediation for a period, the mention of recourse to the International Court of 

Justice was never in terms of one or the cither party having the right 

unilaterally to commence proceedings."" 

5.45 The Qatari Reply further contends that the 1990 Minutes were aimed 
at escaping from the deadlock confronting the two parties:l14 

112 Q/Rep., paras. 4.824.84, pp. 80-8 1. 

11' Sce paras. 7 and 12 of tllc statcment by the Bahraini Foreign Minister, B/CM, Anncx 1.25, Vol. 
II, pp. 1 62 and 164. 

114 Q/Rep,, paras. 4-84, p. 80. 



"In order to escape frorn the deadlock, a new approach was introduced 
by [the 1990 Minutes] which consisted in linking Qatar's acceptance 
of the Bahraini formulation of the subject matter of the disputes 
together with the determination of a deadline after which the Court 
might be seised of the disputes. Thus, the Agreement reached at 
Doha in 1990 emerged as having the function of an ad hoc agreement 
containing a compromissory clause making it possible for each Party 
tû submit an application to the Court presenting its own claims.""" 

5.46 This line of argument is not persuasive. Lack of agreement, it is true, 
there was. But the means by which Qatar suggests that the Parties agreed 

to overcome this would, if accepted, have meant that Balvain pIaced itself 
completely in Qatar's hands. Acceptance by Qatar of the Bahraini Formula 

did not put an end to al1 the differences between the Parties regarding the 

content of the Special Agreement. The admissibility of the Bahraini claims 

in respect of Zubarah could still have been challenged by Qatar if the scope 

of the dispute was to be defined by a unilateral application by Qatar - as 

Qatar appears to believe to be possible even now.'16 Nor would the 

confidentiality of the mediation proceedings, including any proposals made 

by either side, have been as protected as it would have beeri had Qatar 
subscribed to Article V of the Bahraini draft and thus withdrawn its assertion 

that it was entitled to introduce into the case any materials that it 
wi~hed ."~  

5.47 Nothing whatsoever in the discussions leading up to the adoption of 

the 1990 Minutes warrants the suggestion that that text had: 

"the function of an ad hoc agreement containing a compromissory 
clause making it possible for each Party to subrnit an application to 
the Court." 

'15 Id. pp. 80-1. 

'16 See below, paras. 7.12-7.17, pp. 70-73. 

11' See below, paras. 7.01-7.1 1, pp. 65-70. 



In so far as words appeared initially in the Saudi draft and later in the Omani 

draft that might have created that impression, Bahrain had objected to them 

and secured their replacement by other words. It is absurd to suggest that 
the replacement words must carry exactly the same meaning as the words for 
which they were substituted. And the acceptance by Qatar of the Bahraini 
Fonnula, without seeking any modification of the opening words "The 

Parties reyuest the Court" further confirms the continuing acceptance by both 

sides that the submission of the matter to Court would take place only upon 

a joint basis. 

5.48 Finally, reference should be made to the cornplaint made by Qatar that 
Bahrain has refrained in its Counter-Memonal from answering the question 

asked by Qatar in its Memorial: 

"why provide that if the Saudi good offices succeed, the case shall be 
'withdrawn from arbitration', if tlie sole commitment of the Parties in 
the Doha Agreement [the 1490 Minutes] is to resume negotiations to 
make a special agreement?"'l8 

Bahrain did, in fiact, answer the question at para. 6-72, page 83 of its 

Counter-Mernorial. However, as Qatar now presses the point again, Bahrain 

is quite willing to respond to it. The provision in question does not support 

the Qatari interpretatioo rather the reverse. It recognises that withdrawal of 

the case in the event of settlement would be a matter for joint action, the 
more so if (as was expected) the submission of the case was one for joint 

action. It was appreciated that, whatever stage proceedings might have 

reached, Saudi Arabia's good offices could achieve a negotiated settlement, 
This position was recognised by the Amir of Qatar in his letter of the 18th 

June 1991 to the King of Saudi Arabia (which Bahrain did not see until it 
received Qatar' s Mern~rial)"~ when he said: 

'ls Q/Rep.! para. 4.80, p. 79. 

li9 Scc abuvc, para. 1.1 1, p. 4 and note 6. 
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"This measure will not prevent the continuation of your honourable 
efforts aiming at arriving to the friendly settlement contained in your 
last proposals, as the said agreement stipulated to continue the good 
endeavours of the Kingdom of Saudi Arabia during the subrnission of 
the dispute to the International Court of Justice and to withdraw the 
matter in case of the achievement of a brotherly settlement acceptable 
to both Parties."lZ0 

SECTION 3. The 1990 Minutes are not a binding agreement 

A, The 1990 Minutes are no more than a record of a staEe in diplornatic 

negotiations 

5.49 Bahrain adheres to the argument that it developed in its Counter- 

Mernorial, paragraphs 6.76-6.82, pp. 85-88. Qatar responds by asserting, 
first, that: 

"it is obvious that the Doha Agreement [the 1990 Minutes], although 
entitled 'Minutes', [are] not the equivalent of minutes of a 
meeting."lZ1 

In approaching the matter in this way, Qatar is in effect attempting silently 
to reverse the burden of proof. It is not for Bahrain to show that the 1990 
Minutes are the equivalent of the minutes of a meeting. l t  is for Qatar to 

show that the 1990 Minutes, being described as "Minutes" and taking the 

same form as a series of ealier documents so described, are properly to be 

regarded as falling within an entirely different legal order, namely, that of a 
binding treaty. 

5.50 Whan Bahrain equated the 1990 Minutes with the earlier signed 

Minutes of the Tripartite Cornnittee it did so because eâch of the documents 

12' For the Amir of Qatar's letter, see QfM, Amex 11.35, Vol. III, p. 220. 

12 1 QiRep., para. 4.46, p. 63. 
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so described shared the cornmon characteristics that: (a) they reflected the 

course and outcome of the meeting that preceded them; (b) they related to 

the same subject matter; (c) they took the same form as the 1990 Minutes; 
(d) they were signed in the same way by the Foreign Minisiers of each of the 

71 122 * countries concerned; and (e) they were each called "Minutes . 
document which shares al1 these features with a series of preceding 

documents may propedy be assumed to share their legal quality unless and 
until it is unequivocally established that al1 those concerned in signing it 

intended to accord to it some different quality. 

5.51 Qatar next attempts to deal with the Bahraini reference to the Aegean 

Sea Case.'23 Qatar suggests tliat Bahrain is "really trying ... to draw a 
parallei between [the 1990 Minutes] and the Brussels Communiqué ..." and 

then seeks to distinguish the two situations by clairning that because the 

conduct prescribed by the 1990 Minutes was of a "legal", not a political, 
nature, the intention to pursue such conduct was "therefore legally 

bindir~g".''~ As to this, the premiss is questionable. Tt assumes what has 
to be proved, namely, that the "provisions are of a legal, not a political 

nature". Moreover, the conclusion does not follow from the premiss. The 

fact that a provision rnay be "legal" (whatever that may mean) does not mean 

that it is, "therefore, legally binding". Apart from these weak theoretical 

coiitentions, the Qatari Reply contains nothing to shake tlie clear and 

compelling conigarison that is drawn in the Bahraini Couoter-Memorial 

between the iiisufficiency of the Brussels Communiqué to found the 

jurisdiction of the Court in the Aegean Sea Case and the insufficiency of the 

1990 Minutes in the present case. 

L22 B/CM, para. 6.29-30, pp. 63-4. 

123 B/CM, paras.7.2-7.4, pp. 99-100. 

Q/Rep., para. 4.5 1, p. 65. 



5.52 The third point made in this connection by the Qatari Reply is that: 

"the wording of [the 19% Minutes] indicates that an agreement has 
already been reached and is not merely a declimation of intention 
either to reach an agreement in the future or ~therwise." '~~ 

Bahrain is not inclined to dispute the contention that the 1990 Minutes record 
an agreement. But that does not mean that the agreement so recorded was 

an agreement in law or was legally binding. The Qatari Reply appears to 

consider that because a text may "enunciate legal rights" it must necessarily 

"produce legal effects" . The proposition is self-serving. The premiss 
"enunciate legal rights" itself assumes what has to be proved, namely, that 
the rights are "legal" in character. The correctness of the use of the adjective 

"legal" depends upon whether the Parties intended legal consequences to 

flow. The mere fact that the conduct in question is conduct which could 

have legal consequences if such consequences were intended does not 
automatically lead to the existence of such consequences - particularly when 
there is evidence (as there is in this case) that such consequences were not 
in the minds of the relevant responsible represeiitatives, 

5.53 The Qatari Reply goes on to say that "the intention of the Parties to 
be bound appears from the text i t ~ e 1 P . l ~ ~  Bahrain says otherwise. The 

text in question has to be seeti in its proper context, as one in a series of 

Minutes reflecting an evolving and as yet uncrystallized legal process. Tt is 
in the nature of negotiations for a Special Agreement that points of 

agreement are recorded as the negotiations tdckle successive parts of the 

draft. Yet neither Party is legally "bound" by such agreements in any 

definitive sense. Each point "agreed" is agreed only provisionally, in the 

sense that each Party rernains free, at the end of the whole negotiating 

process, to review the text as a whole and to decide whether it will put its 

signature to the package as a whole. This is the normal nature of agreed 

125 Q/Rep., para. 4.52, p. 65. 

126 Q/Rcp., para. 4.56, p. 66. 



minutes in a negotiation of this sort, and it had been the nature of al1 the 

signed minutes of the meetings of the Tripartite Committee theretofore. If 
Qatar intended to depart from the established pattern of the Minutes, it 

should have made its intention so plain that no doubt on that score could 

have existed in the minds of the representatives of Bahrain. But Qatar did 

not make its intentions plain; and, if it had, that revelation would have been 
quite sufficient to occasion further objection on the part of the Foreign 

Minister of Bahrain and a refusa1 to sign the Minutes. The Court will recall 

in this connection the manner in which the Chamber in the recent El 

Salvador/Honduras case accepted the statement of the El Salvadorean 

Minister of Foreign Affairs as evidence of the intention of El Salvador not 
to extend the jurisdiction conferred on the Court to cover delimitation of the 

maritime areas. 127 

B. The 1990 Minutes were not reaarded bv the Parties as constituting an 
international apreement 

5.54 In the Bahraini Counter-Mern~rial,'~~ Bahrain indicated that until 
Qatar decided to try to make capital out of the 1990 Minutes it had not given 
any indication that it regarded them as constituting a binding international 

agreement. In particular, Qatar had not taken the steps required of it by its 
own Constitution in relation to the conclusion of treaties. 

5.55 Qatar seeks to answer this point, first, by saying that: 

"Bahrain was clearly put on notice of Qatar's view that [the 1990 
Minutes werel a bindrng international agreement by virtue of steps 
undertaken by Qatar to implement that 

127 ICJ Reports 1992, paras. 377-378. See abuve, para. 5.25, p. 36. 

128 B/CM, paras. 6.83-6.89, pp. 89-9 1. 

129 Q/Rep., para. 4.2 1, p. 52. 



5.56 The only indication provided by Qatar of the "notice" thus given takes 
the form of a footnote cross-reference to paragraph 3.70 of its Reply. This 
turns out to be the paragrapll in which Qatar mentions that on 6 May and 18 

June 199 1 the Amir of Qatar addressed letters ta King Fahd of Saudi Arabia 

indicating Qatar's intention to start proceedings aiid that the sarne intention 
was conveyed by the Amir to the King at a meeting on 5 June 1991, 
Clearly, a "notice" conveyed to the King of Saudi Arabia is not a notice 

given to Bahrain. Qatar recognises this and is therefore obliged to speculate 
that "it is most unlikely that this intention was not communicated to Bahrain 
by Saudi Arabia"."' Bahrain denies that it ever received such 

information. '" 

5.57 There is a further objection to the Qatari contention. Suppose (which 
Bahrain denies) that the notice given in May/June 1991 by Qatar to the King 

of Saudi Arabia had actually reached Bahrain, What legal effect could be 
attached to it? Qatar is, in effect, arguing that the notice then given showed 

that Qatar regarded the 1990 Minutes as being a treaty, despite the fact that 

the Minutes had not been dealt with in the manner prescribed for treaties in 

the Qatari Constitution. Thus Qatar appears to be arguing that a notice is 

sufficient and effective if it is given not only six months after the event (i.e. 
the signature of the Minutes) but also even after the expiration of the period 

laid down in the self-same text for the action to be taken under it! 

5.58 There is here a striking inconsistency between what Qatar demands of 

Bahrain and what it regards as appropriate to itself. A few p-es later Qatar 

asserts that: 

"when the two States were engaged in the drafting of the 11990 
Minutes] ...Q atar heard nothing about any resewation which Bahrain 

130 Q/Rep., para. 3.70, p. 40. Sec above, para. 1.09, pp. 3-4. 

111 See statcmcnt of the Bahraini Foreign Mirister, B/CM, Annex 1.25, Vol. TI, para. 15, p. 165. 
His recollectioti is consistent with Saudi Arübia's practice thrvughout the mediation. Sce abovc, para. 
1.11, p. 4 and note 6 and Anncx 1.5, at p. 129. 



might have had concerning the binding character of the 
instrument. 

As Bahrain has already pointed out, there was no reason why it should, in 

the circumstances, have declared that it did not regard the latest in a series 
of legally non-binding Minutes as itself being non-binding. But that is less 

the point here than the fact that Qatar recognises that the appropriate moment 
for giving notice of one's view regarding a change in the legal status of a 
series of instrumeiits is at the moment of the conclusion of the relevant text, 

not at some subsequent date so long afterwards that action pursuant to the 

alleged legal obligation is no longer p0ssib1e.l~~ 

5.59 Qatar also contends that "Bahrain is wrong ... in law" in arguing that 

the Qatari Constitution must be read as layii~g down the way in which 

treaties are concluded, as opposed to providing for the application of treaties 
134 in municipal law. Well, if Bahrain is wrong as a matter of Qatari law, 

it is wrong only because the wording of the relevant Qatari constitutional 
provision does not mean what it says. The first sentence of Article 24 - as 

presented by Qatar itself - states clearly and unequivocally: 

"The Amir concludes treaties by a decree and communicates same to 
the Advisory Council attached with appropriate e~planation." '~~ 

This sentence is self-evidently not concemed with incorporation of treaties, 

a matter whicli is covered separately by the next sentence: 

"Such treaties shall have the power of law following their conclusion, 

'32 QiRep., para. 4.57, p. 67. 

'33 See above, paras. 5.53-5.55, pp. 51-52. 

134 Q/Rep., para. 4.20, p. 52. 

135 Id. 



ratification and publi shing in the Official Gazette. "'36 

5.60 For Qatar to contend that the application of its Constitution is "in any 
event ... a pureIy intemal matter"137 is entirely beside the point. Bahrain is 
not seeking relief under any provision of Qatari constitutional law. Bahrriin 

is oniy saying tliat, as a foreign State conducting relations with Qatar, it is 
entitled to look to Qatar's Constitution for guidance as to what, in Qatari 

eyes, is or is not a treaty; and when, in relation to a given document, Qatar 
acts as if it were not a treaty, by not following the constitutional 

requirements for a treaty, Bahrain should be able safely to rely on that 
behaviour as indicative of Qatar's view that the document is not a treaty. 

5.61 The extent to which Qatar is obliged to scrape the bottom of its barre1 
of arguments relating to the relevance of constitutional factors is illustrated 

by the extraordinary proposition that: 

"interpretation of another State's Constitution may easily be 
considered as an interference in tl~at State's interna1 affairs."'38 

If tiiat should ix the case, why does the Vienna Convention on the Law of 
Treaties (1969) presuppose, in Article 46, a knowledge by co-contracting 

States of one another's "interna1 law"? Why has the United Nations 

published a containing the relevant constitutional provisions of 
its member States which is prefaced by a quotation from a Report of the 

International Law Commission that " precise knowledge of constitutional 

provisions of other countries is essential to those wl1o in any country are 

13' Id. 

137 Q/Rep., para. 4.23, note 146, p. 53. 

138 Q/Rep., para. 4.29, p. 57. 

'39 Lnws and Practices concerning the CancEu.sion of Treabies (1952) (UN Legislative Series, 
ST/LEG/SER.B/3). 



engaged in negotiating treaties"?I4' Were both these items an inciternent 
to one State to interîere in the internal affairs of another? 

C. Even if the text of the 1990 Minutes were to be construed as a treatv, 

the requirements necessary for its effective operation as a treatv were not 

satisfied: the Bahraini constitutional point 

1 .  The Qatari alle~ation that the 1990 Minutes are an ameement in 

sim~lified form 

5.62 In dealing with this section of Bahrain's Counter-Mern~rial'~~ the 
Qatari Reply insists again that the 1990 Minutes are a treaty in simplified 
form. Qatar makes no response to the Bahraini observation that by deliberate 

omission the Vienna Convention on the Law of Treaties makes no provision 

for the special If-eatment of treaties in simplified f ~ r r n . ' ~ ~  Nor does Qatar 
deal with the careful analysis in the Bahraini Counter-Mern~rial,'~~ of the 

limited circumstances in which consent to be bound by a treaty can be 

expressed by signature alone. Qatar evidently believes that it can dispose of 

the difficulty simply by disregarding it and restating its own original 
position: 

"Bahrain c m  surely not deny the existence of a weil recognised rule 
of international law (reflected in Article 7 of the Vienna Convention) 
according to which a Minister of Foreign Affairs is able to bind his 
country by an agreement iii simplified form and is presumed to have 
the power to do ~ 0 . " ' ~ ~  

140 Ibid., p. iii. 

14' B/CM, paras. 6.91-6.104, pp. 92-98. 

14' Ibid., para. 6.92, note 183, p. 93. 

143 Ibid., paras. 6.93-6.95, pp. 94-96. 

'" QJRep., para. 4.26, p. 55. 
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The answer that Bahrain gives to this assertion has been clearly stated in the 

Bahraini Counter-Mernorial: 

"...even though the Ministers may have possessed full powers, Qatar 
would still have to prove that it was agreed that signature would have 
had the effect of binding the parties irnmediakly. And no such 
agreement is revealed anywhere in the 1990 

There is no need to say more.146 

2. The Qatari allegation that Article 37 of Batirain's Constitution is 

irrelev ant 

5.63 The Qatari Reply again insists that: 

"prima facie Article 37 [of the Bahraini Constitution] spells out 
conditions for the introduction of treaties into municipal law" 

and complains tliat "Bahrain has been careful not to answer this 
Il 147 argument . The fact is that the argument is as little valid here as it is 

in relation to the same point that Qatar makes regarding its own 
~ o n s t i t u t i o n . ~ ~ ~  On their faces, the constitutional provisions of both 

countries deal in their first sentences with the process of concluding treaties 

I4%/c~, para. 6.95, pp. 95-96. 

14%tkle 7 of the Viemia Conventiori on the Law of Treaties providcs that: "a person is 
considered as representing a State ... Ior the purpose of expressing fie consent of the Statc to bc bound 
by a treaty i l  ... it appears from the practice of the States conccrncd or from olher circumstances that 
their intention was to considcr tliat person as representing the Siate for such purposes ...". In Article 
7(2), the Convention provides specifically that a Minister of Foreign Affairs is considcrcd as 
representing his State "for the purpose of performing al1 acts rclating to thc conclusiari of a lrealy" by 
virtue of his funetions and without having to pmduce full powers. Yet, as Bahrain also pointed out 
in para. 6.95 of its Counter-Mernorial, "tliere is nothing in the lems of Arlicle 7(2){a) that accords to 
a Foreign Ministcr full powers lo give immediate effect to his signature to a trcaty if hc does not 
intend to do so or is prohibiteri by his Constitution from so doing". 

147 Q/Rep., para. 4.30, p. 57. 

149ee abovc, para 5.59, pp. 54-55. 



and only secondarily with their implementation in domestic law. 

5.64 A further point made by Qatar is this: if Bahrain concedes that the 
1987 Agreement is a treaty and tliat the procedures of Article 37 of the 

Bahrain Constitution were not followed in respect of it, why should there be 
a need for such procedures in relation to the 1990 Minutes?149 The answer 

is simple: the 1 987 Agreement was imperfect and conditional. B y its terms, 

it would only becorne fully operative when completed by an agreement 

resulting from the negotiations to be conducted in the Tripartite Cornmittee. 
Such an agreement has nat yet been reached. 

'49 Q/Rep., paras. 4.3 1-4.32, pp. 57-58. 
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CHAPTER VI 

THE RE1,ATIONSHIP BETWEEN THE 
1987 AGREEMENrI' ANI) THE 1990 MINUTES 

6.01 In the light of what has already been said in this Rejoinder, it is 
hardly necessary to repeat in the present chapter the arguments that have 
been developed under this title in the Bahraini Counter-~ernorial. '~~ 

However, in view of the points made by Qatar in its Reply under the heading 
of "Consent in the Doha Agreement"lsl a few additional words on the 

subject of consent may be desirable. 

6.02 First, the terms of para. 3.1 1 of the Qatari Reply, quoted below, now 
create some measure of uncertainty about the relationship between the 1987 
Agreement and the 1990 Minutes: 

"Frorn the above, it is clear that Bahrain's contention tliat under the 
1987 Agreement 'the eventual submission of the dispute to the Court, 
was clearly conditional upon the successful negotiation of a special 
agreement' is wholly unfounded." 

What exactly is Qatar saying? 1s it that the 1987 Agreement was by itself 

sufficient to found the jurisdiction of the Court? If so, one is bound to ask 

such questions as these: why did Qatar wait for four years before filing its 

Application; how could the 1987 Agreement be sufficient if, as the record 
clearly shows, the Parties were not agreed upon the subject-matter of the 

dispute; and why was so much time spent in the Tripartite Cornmittee in 
trying to agree the terms of a Special Agreement? 

150 B/CM, paras. 7.1-7.23, pp. 99-1U6. 

151 Q/Rep., paras. 4.85-4.103, pp. 81-84. 
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6.03 If, on the other hand, Qatar is not saying that the 1987 Agreement was 
by itself sufficient to found the jurisdiction of the Court, what is its 

contention? In particular, how does it progress from the bare terms of the 
1987 Agreement to the claimed entitlement, subsequently established, 
unilaterally to start the proceedings by an Application? 

6.04 Qatar also presents the 1990 Minutes as confirming the existence of 
an exchange of consents between the Parties both as to the submission of 

their disputes to the Court and with respect to the definition of the subject- 
matter of those disputes.'52 Qatar then alleges that "the Bahraini Counter- 

II 153 Memorial has not discussed these questions ... to any extent . Bahrain 
must admit to being baffled as to why Qatar should wish to make an 
allegation which is so obviously contradicted by the Bahraini Counter- 

Memorial, both in its general lines and in detail. 

1 52 Q/Rcp., para. 4.86, p. 81. Qatar gives no detailed refercncc for the asserlion that it has "shown 
that the 1990 Minutes confïnned the existencc of an cxchange of consents as to the submission of the 
disputes to the Court and the definition of their subject matler". Nok 235 to para. 4.86 of the Qatari 
RepIy merely States "E, in gcncral, Qatari Memorial, chapter 4." Tt i s  tnie that this chapter contains 
an extended discussion of thc theoretical aspects of the Court's jurisdiction, in which Bahrain saw no 
need to take part (see B/CM, para. 4.2, p. 21). It is in vain that Bahrain has searched that chapter fur 
evidence that it "shows" that in Dvhah in 1990 the parties exchanged lheir consents to submit thc 
disputes to the Court and defined the subject mattcr of thosc disputes. The Bahraini Counter-Mernorial 
has, however, discussed al length the absence of consent by tlic parties to a unilateral submission. In 
fact, over a third of its text (Chapter VI thereof) is devotcd to dcmonslrating precisely bis  point. As 
regards the question ol the Bahraini Formula defining thc subjcct matter of disputes, Bahrain has 
likewise shown that this Formula was only ever suggcstcd as thc question îor Article II of the Special 
Agreement, and wâs not intended (nor, indeed, was it appropriate) for a unilateral submission. The 
inconsistcncy of Qatar's application with the idea of a single fully disposilive case was shown at para. 
6.56-6.61, pp. 76-79, of the Bahraini Countcr-Mernorial. Note also, in particular, ibid., paras. 6.31- 
6.32, pp. 64-65. 

153 id. 



SECTION 1. The consent of the Parties to refer the "disputes" to the 

CourtlS4 

6.05 Qatar then goes on to assert, yet again, that the consent of both States 

dealt not only with the reference of the disputes to the Court but also with 
the moment from wliich the Court could be seised.'" There is nothing 

new in this assertion. It proceeds, as does the whole of the Qatari case, upon 
the mistaken view tliat the words "the parties may submit the matter to the 
International Court of Justice" means iither of the Parties. In fact the 

reference in the 1990 Minutes to the period of six months was an indication 

that at the end of that period, notwithstanding the continuance of the Saudi 
Arabian mediation, Saudi Arabia would regard the Parties as free jointlv to 

submit the case to the Court. 

SECTION 2. The consent of the Parties to the subiect-matter of the 

"disputes" to be subrnitted to the C o d 6  

6.06 Qatar i s  also anxious to present the 1990 Minutes as containing an 

agreement in which there was an exchange of consideration between the two 

sides, Qatar argues that in return for Qatar accepting the Bahraini Formula 

for the definition of the question, Bahrain agreed that Qatar rnight 
unilaterally submit the dispute'57 to the Court after May 1991.'" This 

proposition, of much importance to Qatar, founders upon contradictory 
statements of fact made by Qatar within the space of two paragraphs. In 

154 The titie of bis sub-secliori is taken from Q/Rep., p. 81. 

155 QIRep., para. 4.87, p. 81. 

156 The title of this sub-section is taken from Q/Rep., p. 82. 

157 Tlic Qatari Rcply writes of "disputes" in thc plural (para. 4.91, p. 83). It should be observed, 
however, thal this is a departure from the sense of tlie language in the 1990 Minutes which spcaks of 
submitting "the matter", in the singular, 10 thc Court. See above, para. 5.19, pp. 33-34. 

158 Q/Rep., para. 4.91, pp. 82-83. 



paragraph 4.90, Qatar states that: 

"at the opening session of the GCC Summit Meeting in Doha in 
December 1990, the Amir of Qatar declared that he accepted the 
proposa1 previously made by Bahrain concerning the definition of the 
subject matter of the disputes so that the matter could be referred to 
the Court without delay."'5g 

This is an accurate reflection of what transpired at the meeting only in so far 
as it can properly be read as a declaration by Qatar that was net at that time 
made conditional upon a reciprocal undertaking by Bahrain entitling Qatar 
to start proceedings unilaterally. 

6.07 Thus what Qatar says in paragraph 4.90 of its Reply contradicts what 

it says in the next paragraph: 

"...in the Agreement [the 1990 Minutes] this acceptance of the 
Bahrain formula was a quid pro quo for Bahrain's undertaking to 
allow submission of the disputes to the Court after May 1991."160 

The latter is not an accurate representation of the understanding in the 1990 
Minutes because the Amir of Qatar had made his declaration of acceptance 

of the Bahraini Formula at the opening of the Dohah session,'" prior to, 

and independently of, the formulation of the 1990 Minutes. There is not an 

iota of evidence to support the idea that there was an exchange of promises 
in the manner now put forward by Qatar. 

6+08 In paragraph 4.92 on page 83 of the Reply Qatar asks: 

"how can it be asserted that rthe 1990 Minutes] did no more than 
record Qatar's acceptance of the Bahraini formula, when the first 

159 Q/Rep., para. 4.90, p. 82. 

160 Q/Rcp., para. 4.91, p. 83. 

161 See para. 6.06 abovc and Q/Rep., para. 4.90, p. 82. 
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Omani draft shown to Qatar did not even include the reference to the 
Bahraini formula, which was subsequently added by Qatar itself?" 

The answer lies in the facts set out above, coupled with the fact - which 

Qatar persists in disregarding - that the Saudi draft of the Minutes set out the 

formula in full, The inescapable fict is that Qatar made its declaration 

accepting the Bahraini Formula but was not successful in its attempt, as 

reflecied in the original forms of the Saudi and Omani drafts, to persuade 

Bahrain to accept Qatar's right unilakrally to place the case kiefore the Court. 

SECTION 3. Seisin of the Court 

6.09 Qatar appears to be convinced that Bahrain does not appreciate the 

distinction between "jurisdiction" and "seisin".'" Nothing could be further 

from the tsuth. Bahrain understands the distinction full well. It understands 
that there can be no effective seisin without a prior effective basis of 
jurisdiction, Save in the case of .forum prorugaturn (which is not pleaded 

here); it understands too that where the jurisdiction of the Court is 

unilaterally invoked on the basis of some prior existing ground of 

compulsory jurisdiction, the application is the act of seisin; and it recognizes 
too that when there is an agreement between two Parties that an existing 

dispute will be submitted by them to the Court, the seisin of the Court is 

effected by the notification to the Court of the joint agreement. But in every 

such case there is a valid and effective ground of jurisdiction. Here there is 
no such ground. An act of seisin cannot replace a basis of jurisdiction, 

6.10 Finally, it should be noted that Qatar asserts: "Even when the idea of 

a special agreement was being contemplated, the question of seisin was not 
I I  163 discussed . That is precisely the point that needs to be made. The idea 

of individual seisin, though theoretically possible, is so out of accord with 

. . . . . . -. -- 

lG2 See Qlep., paras. 4.96-4.103, pp. 84-86. 

163 Q/Rep., para. 4.102, p. 86. 



the practice of States in submitting cases to the Court following the 

conclusion of a compromis, that it can be effective only when most clearly 

authorized; and that is certainly not the case here. 



PART THREE 

CLOSING CONSIDERATIONS 

SECTION 1. 

CHAPTER VI1 

IIISADVANTAGES FOR BAHRAIN 
OF BEING MADE DEFENDANT 

The question of Article V 

7.01 It is not necessary for Bahrain in this concluding Part to review the 

Qatari treatment of al1 points made by Bahrain in Chapter VI11 of the 
Bahraini Counter-Mernorial. There is, however, one point on which the 

position may not yet have been presented to the Court sufficiently fully and 

clearly. That is the issue of "Article V". This, it will be recalled, is the 

Article in the Bahraini draft Special Agreement of 19 March 1988 which 

provided as follows: 

"Neither party shall introduce into evidence or argument, or publicly 
disclose in any manner, the nature or content of proposals directed to 
a settlement of the issues referred to in Article II of this Agreement, 
or responses thereto, in the course of negotiations or discussions 
between the parties undertaken prior to the date of this Agreement, 
whether directly or through any rnediati~n." '~~ 

7.02 Bahrain mentioned this proposa1 in the Annex to its letter to the Court 

of 18 August 1991. There, at pp. 18-19, it stated that this Article had been 

made one of the points of disagreement between the Parties and said that: 

"although this proposa1 is essentially declaratory of customary 
international law ... the Government of Qatar has not accepted it." 

'" B/CM, Annex 1.9, vol. II, p. 49, at p. 51. 
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7.03 It may no doubt be argued that if the proposa1 made by Bahrain were 

simply a reflection of customary international law it would not, strictly 

speaking, require restatement in the Compromis and its inclusion or non- 
inclusion should not be a stumbling block to securing agreement. 

Unfortunately, however, the matter cannot be resolved as simply as that. In 
the main text of the Annex to the above-mentioned letter of 18 August 1991 

to the Court, Bahrain also said: 

"the position of the Government of Qatar on the original Bahraini 
proposa1 is set out in relevant detail in an exbact from a 
Memorandum of Comment by Qatar dated 27 Mach 1988,"'65 

relevant extracts from which were appended as Attachment 9. The relegation 

to an Attachment of the pertinent parts of Qatar's reaction appears to have 
led Qatar to rnistake the nature of Bahrain's concern. It is, therefore, 

necessary to recall the content of that Attachment. 

7.04 The Government of Qatar reacted to the original Bahrclini proposa1 in 
two memoranda dated 25 and 27 March 1988. A translation of the former 

is annexed to the Qatari Memorial in its entirety, a translation of the latter 

only partially.lGG Bahrain was given a copy of the memorandum of 27 
March 1988 before the second meeting of the Tripartite Cornmittee, but 

never saw the memorandum of 25 March 1988 until it received the Qatari 

Mernorial. The relevant part of the comment from the memorandum of 27 

March 1988 was annexed to the Bahraini Letter to the Court of 18 August 
1991. 

7.05 Because the essentials of Qatar's 1988 cornrnents differ in significant 

respects from the comments which are made in Qatar's Memorial,'" it is 

Annex to Bahraini letter to the Court o f  18 August 199 1, p. 18. 

16' Q/M, Annex 11.23, Vol. 111, p. 147 and Annex 11.24, p. 158. Sec also note 74 to para. 5.18 
above on p. 33. 

lb7 See Q/M, paras. 5.83-5.89, pp. 130-132. 



necessary to recall in pertinent detail the nature of Qatar's original objection. 

Oatar did not obiect because the ~ r o ~ o s e d  Article V was a restatement of 

existing customw international law, but because Qatar considered that the 
effect of the Article would be to prevent the introduction by Qatar of 

evidence of the proposais and counter-proposais made durinn the Mediation 
Rocess. In other words, Qatar made it clear that no considerations of 
existing law would inhibit it from producing evidence of the Mediation 
negotiations. It was with a view to restraining this cavalier unconcern with 

the requirements of the law of evidence that Bahrain insisted on the retention 

of Article V. 

7.06 Qatar was not originally primarily concerned with the possibility that 
Article V might exclude evidence of matters occumng before the Mediation 

Process. This was an elaboration subsequently developed in paragraph 5.86 
of the Qatari Mernorial. The original Qatari reaction focused on the 
Mediation Process: 

"... The meaning of this is that the Saudi mediation is taken entirely 
out of account and is considered as though it had never occurred. 

It is ciear that the gist of this provision ... is to veil from the Court the 
position by which the Parties may have bound themselves during the 
Saudi mediation,.., 

... A11 the positions, undertakings and procedures which the two 
Parties have adopted and continue to adopt with regard to their 
difference are rnerely the fruits of the Process of Saudi mediation, and 
it is totally unacceptable that Bahrain should seek, by virtue of Article 
5 ..., to cut the link between the process of mediation and the judicial 
process which i s  contained in the presentation of the difference to the 
International Court of Justice. .. 

... In the principles of international law there is nothing that permits 
one of the parties to an international dispute to prohibit the other 
parties frorn offering to the comptent judicial authonty the exhibits, 
memoranda and papers in general which were exchanged between 
them both during negotiations, or contacts which had previously taken 



place to refer the dispute to this judicial body, and which are 
connected with the dispute ... 

... Qatar ... does not consent at al1 to the exclusion of considerations 
of this nature, There is no doubt that they have the greatest 
importance because they arnplify the essence of the difference and its 
developments, as well as the various stages and the contacts and 
proposals and positions which occurred during these stages, and in 
particular in connection with the stage of the Saudi rnediation ... 1, 160 

7.07 In contrast with Qatar's 1988 Memorandum, the Qatari Memorial, 
however, expresses Qatar's dissatisfaction with Article V in much wider 

terms, saying that it: 

"was not limited only to proposals made during the Mediation with 
Saiidi Arabia. Nor was it limited only to proposals to settle the 
substance of the disputes made by the Mediator, but it could have 
covered any proposal, even on procedural matters. In this context, this 
text could have applied to any proposa1 and response thereto (which 
therefore could even include agreements) made between the Parties 
before the date of the finalization of the special agreement, under 
discussion at that time. The dies ad quem is indicated but not the dies 
a 

7.08 By thus drawing attention to aspects of Article V that spread beyond 

those which had been criticized and re-jected by Qatar in 1988, the Qatari 

Memorial drew attention away from the feature of Qatar's original reaction 
which was most objectionable and which could not be accepted by Bahrain. 

This was that Qatar was claiming that as a matter of international law it was 

entitled to reveal details of the Mediation Process and that it proposed to do 

so, It is this feature of Qatar's position that bas led Bahrain to insist so 
much upon Article V. It is not that Bahrain is seeking merely to restate a 
rule of customary international law, Bahrain is seeking to persuade Qatar to 

Bahraini Letter to the Court of 18 Augusl 1991, Attachrnenl9tb). For Qatar's translation see 
Annex 1.2, p. 85. See also Q/M, Annex 11-24, vol. III, pp. 161-165. 

'" QM, para. 5.86, p. 131.  



undertake that it will not break a rule of international law by violating a 

basic element in tlie negotiating process. 

7.09 Evidently it is not enough that Bahrain should have merely given 

refereilces to the pertinent precedents. It is necessary to remind Qatar of 
their significance by actually quoting the texts. In the C h n r z o ~ ~  Factory case 

the Permanent Court of International Justice said: 

"... the Court cannot take into account declarations, admissions or 
proposals which the Parties may have made during direct negotiations 
between themselves, when such negotiatioiis have not led to a 
complete agreement. " 17' 

The same point was made in a slightly differelit way in the Nottebohrn Case: 

"It would constitute an obstacle to the opening of negotiations for the 
purpose of reaching a settiement of an international dispute or of 
concluding a special agreement for arbitration and would hamper the 
use of the means of settlement recommended by Article 33 of the 
Charter of the United Natioiis, to interpret an offer to have recourse 
to such negotiations or to such means, consent to participate in them 
or actual participation, as implying the abandonment of any defence 
which a party may consider it is entitled to raise or as implying 
acceptance of any claim by the other party, when no such 
abandonment or acceptance has been expressed and wliere it does not 
indisputably follow from the attitude adopted. "l7' 

Ili a similar vein, the distinguished French jurist, the late Professor Reuter 
has observed: 

"si la négociation échoue les parties n'ont pas à craindre de se voir 
opposer dans une discussion de droit les projets d'accommodements 
qu'elles aumielit co~isenti aux ititérêts adverses dans utle phase des 

170 PCIJ, Senes A, No. 17, at p. 51. Scc aiso id. Series A, No. 9, p. 19. 

17' ICJ Reports 1955, pp. 19-20. 
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négociations." 172 

7.10 Faced thus by Qatar's clear declaration in 1988 of its intention to 
violate the privacy of the negotiations, it was and remains impossible for 
Bahrain to agree to corne before the Court Save on the basis of the inclusion 

of Article V. 

7.1 1 The persistent di~agreement'~~ between Bahrain and Qatar regarding 

Article V is in itself the most cogent item of evldence contradicting the 
Qatari suggestion that, since Qatar has agreed to the Bahraini Formula, the 

1990 Minutes recorded an agreement that proceedings could henceforth be 
instituted unilaterall y by either Party. Bahrain would never have accepted 

in December 1990 that Qatar and Bahrain could start proceedings without the 
constraint of Article V, any more than Qatar did in fact accept that the 
proceedings could be commenced subject to Article V. Indeed, the Qatari 

Application speaks for itself, containing no reference to Article V. 

SECTION 2. The question of Zubarah 

7.12 The other important substantive item adversely affected by the 
unilateral quality of Qatar's application is Bahrain's concern that the 

proceedings before the COUI-t must cover dl the issues outstanding between 

the Parties. These include Bahrain's clairns relating to Zubarah - an issue 

which is effectively excluded by the form of Qatar's action.'74 Qatar 

responds to this by insisting that Bahrain has a right to file a separate claim 
before the 

17' Recueil des Cours, 1961, Vol. 103, p. 632. 

173 Q/Rep., para. 4.1 13, p. 90. 

174 See B/CM, paras. 8.4-8.14, pp. 108-113. 

17' Q/Rep., paras. 4.1 14-4.117, pp. 90-91. 
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7.13 Whatever may now be Qatar's willingness to submit to the jurisdiction 

of the Court in respect of any separate proceedings that Bahrain may wish 

to commence in respect of Zubarah (and this is a matter of considerable 
doubt), that fact cannot in any way cure the defect in Qatar's present 

Application. The validity of this Application must be determined solely by 

reference to the facts as they stand at the moment of the Application. 

Indeed, Qatar has accepted the correctness of this statement of law in 
observing that: 

"Qatar understands that the Court considers that the date of an 
application is the date at which the Court has to determine whether it 
has jurisdiction. .. 11176 

Tt went 01.1 to Say (albeit in relation to another matter, namely, Bahrain's 

further offer of a Special Agreement): 

"Consequently, this step, taken after the filing of Qatar's Application 
on 8 July 1991, can have no relevance to the present case." '77 

7.14 This position has not been chaiiged by Qatar's insistence that the 

Bahraini Formula "gives each Party an equal nght to present its own clajrns 
II 178 to the Court ... . It is not correct to say that: 

"it was acknowledged by Bahrain - and in fact advocated by Dr. 
Husain Al-Baharna himself in the Tripartite Cornmittee - that one of 
the reasons for proposing the Bahraini formula was precisely to allow 
each State to bring its own claims, and Bahrain's desire to include 
Zubarah as one of these daims."17' 

176 Q/Rep., para. 1.10, p. 4. 

177 Id. 

17A Q / M ,  para. 5.80, p. 129, rcpcatcd in Q/Rep., para. 4.116, p. 9 1. 

179 Q/Rep., para. 4.116, p. 91. 

-71- 



This assertion takes Dr. Al-Bahma's words entireiy out of context. His 
remarks were made during a discussion of the manner of formulating the 

question to be put to the Court - (Article II) - in a "neutral" manner, but 

within the frarnework of a joint subrnissi~n. '~~ 

7.1 5 The question of Zubarah appears to be one of the reasons why Qatar 

has attempted to base the Court's jurisdiction on a claimed right to file a 
unilateral application, instead of reaching a special agreement with Bahrain. 

Tt is necessary in this respect to recall the position taken by the 

representatives of the Parties at the sixth and final meeting of the Tripartite 
Cornmittee. There, the following exchange took place. Qatar's 
representative stated: 

"if the nature of the difference concerning Zubarah was connected 
with sovereignty over it, it would not be acceptable that this should 
be listed with the matters to be raised to the ICJ. If, however, the 
content was connected wi th private (or: 'special' ) rights in Zubarah, 
then the State of Qatar would have no objection to this."lsl 

The delegation of Bahrain replied: 

"that their claim connected with Zubarah which would be referred to 
the ICJ would be the strongest possible clairn without any limitation. 
The matter of deciding it would be left to the Court."'82 

In short, Qatar wanted to control and limit the claims tl~at Bahrain was 

allowed to invoke in respect of Zubarah. Tt was this pretension which caused 

a two year deadlock. 

7.16 Qatar believes it has now found a way of achieving its design, 

namely, by submitting its own claims and reserving the power to object to 

''O See para. 4.18 above, pp. 18-19. 

18' B/CM, Annex 1.18, Vol. II, p. 112. 

lB2 Ibid., p. 11 3. 



the adrnissibility of Bahrain's claim of sovereignty over Zubarah, once that 
claim is submitted to the Court.lS3 Such a plan is, however, incompatible 

with Qatar's professed acceptance of the Bahraini Formula. The essence of 

that formula is that each party is free to frame its own claims, without 
interference from the other side, and thus giving up in advance any possible 

objections to the admissibility of each claim. 

7.17 It is not an answer to Bahrain's complaint, that Zubarali has been left 
out of the case as brought by Qatar, to say that Bahrain is free to bring a 

counter-claim to cover that subject. The concept of counter-claim is related 
essentially to ciaims for damages; it does not seem appropriate to boundary 

disputes or claims relating to temtory. Moreover, there could be difficulties 

regarding the satisfaction of the condition that the counter-claim be directly 

connected with the principal claim.lR4 In short, the use of counter-claim 
is an indirect and uncertain way of dealing with an issue that is a part of the 

dispute between the Parties and thus shouid be dealt with in the same way 
as the other parts of the sarne dispute. 

SECTION 3. General considerations 

7.18 The Court will certainly appreciate by now that the unilateral 

institution of proceedings by Qatar in 1991 was quite contrary to what 

Bahrain expected, namely, a resumption of negotiations towards the 

conclusion of the Special Agreement. At the moment of the institution of the 

said proceedings Bahrain and Qatar had been eiigaged for a period of some 

thirteen years in a process of mediation being conducted by the King of 
Saudi Arabia. There had been extended exchanges between the two sides 

directed towards the substantive settlement of the dispute and, in the 

Tripartite Comrnittee, specifically directed at one object and one alone - the 

'" See paras. 2.02-2.03 above, p. 7. 

Ig4 ~ e e  Articlc 80 of thc Rulcs of the Court. 
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conclusion, in implementation of the 1987 Agreement, of a Special 
Agreement between the two sides with a view to submitting their dispute 
jointly to the Court. Agreement could not be reached on two main points: the 

formulation of the question to be put to the Court, particularly in so far as 
Bahrain's claims to Zubarah were concerned, and the means of ensuring 

respect for the confidentiality of the mediation proceedings by an undertaking 
to refrain from introducing evidence of proposals made during the Mediation 

process (Le. "Article V"). 

7.19 In December 1990 Bahrain was adamant in refusing to establish a 
basis on which Qatar could unilateraIly commence proceedings against 

Bahrain after the lapse of a furtlier period of six months. Bahrain twice 
rejected expressions in the draft Minutes which, if accepted, could have been 

read as opening the way for one Party alone to commence proceedings."" 
With the Parties having started down the track of preparing an agreement for 
a joint submission to the Court, Bahrain saw no reason for abaiidoning that 
course, especialfy having regard to the fact that the issue of Zubarah and the 

question of "Article V" had not been resolved. That remains the position of 

Bahrain today. 

7.20 Qatar pretends that the scope of its offer to refrain from contesting the 
Court's jurisdiction if Bahrain wishes unilaterally to startparallel proceedings 
against it is a satisfactory alternative to the achievement of a properly 

negotiated agreement.'R"t is not. So far as the issue of Zubarah is 

concerned, Qatar, though willing to see it fa11 within the scope of application 

of the Bahraini Formula, has not shown itself prepared to concede its 

adrnissibility in the same way as Bahrain has conceded the adrnissibility of 

the issues raised by ~ a t a r . " ~  So far as the question of h c l e  V is 

las B/CM, paras. 6.49-6.55, pp. 73-76. 

186 QIRep., para. 4.108, p. 88. 

Is7 See above, para. 2.03, p. 7. 



concerned, Qatar has not shown itself willing to subscribe to an undertaking 

not to produce evidence of proposals made in the course of negotiations and 

the mediation. Though Qatar contends that Bahrain's "proposed draft 
appeared excessive and ~nreasonable"'~~, the fact is that Qatar rejects the 

proposed Article V because Qatar wishes to retain an unrestricted freedom 

to introduce cvidence of the proposals made in the course of the mediation, 
even if the introduction of such evidence will violate international law.lS9 

7.22 By themselves, these reasons are quite sufficient to justify Bahrain in 

its opposition to the Qatari Application. But there is a further consideration 
which the Court, in its appreciation of such considerations as the dignity and 
sensitivity of States, will readily understand. It does not seem right that 

Qatar should be pemitted at its own choice to repudiate the whole course of 

negotiatioii between the two sides. No such prospect was opened up by the 

1987 Agreement or the 1990 Minutes and Bahrain declines to subscribe to 

any device which will permit Qatar to abandon the idea of an agreed joint 

submission as the proper means of approaching the Court. 

7.22 It matters to Bahrain that neither Party should be seen to be either 

plaintiff or defendant; that pleadings should be filed simultai~eously in an 
orderly rnanner; that the unpredictable complications of separate applications, 

followed by the exercise of a discretion by the Court as to whether and in 
what manner the cases should be joined, should be avoided; that there should 

be agreement that the issue of Zubarah is as much admissible as any other 

aspect of the dispute; and that there shouId be a specific renewal by the 

Parties of their cornmitment to maintaining the confidentiality of negotiations 
and the mediation process. These are geouine concerns and cannot be 

188 QiRep., para. 4.1 13, p. 90. 

la9 Sec abovc, para. 7.08, pp. 68-69. 
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7.23 Nor can the basic point be brushed aside that the focus of a 

contentious case cornrnenced by application is largely set by the applicant, 
Bahrain's point is not that the Court will be unable to maintain the forma1 

equality of the Parties - of course it will - but rather that there remains a 
substantial difference of tone between a case started by unilateral application 
and one begun by notification of a joint agreement. This difference may be 

eliminated if the Parties make their individual submissions on the basis of a 

clear agreement, as in the South-Eastern Greenland and Asylurn cases, But 

no such agreement was reached here. The absence of such agreement is 
emphasised by the absence from the Qatari Application of a key substantive 

element, namely the Zubarah question, and of a key procedural element, 

namely Article V, both of which elements would have had to be present if 
any substantial equality of the Parties (as in these two precedents) was to be 

achieved. 

7.24 Bahrain's willingness to join in a submissioii to the Court on an 

agreed basis is evidenced by the renewed presentation of a draft joint 
agreement for consideration by Qatar. Bahrain invites the Court to note that, 
notwithstanding the availability of ample time in which to discuss this draft, 

Qatar has given no indication whatsoever of willingness to enter into further 

negotiations. Qatar evidently wishes to have things al1 its own way. That 
is contrary to the whole spirit of the Mediation Process and is something that 

Bahrain canno t accept. 

lY0 Qatar has quoted a provision in the Manila Declaralion 10 the effect lhat "recourse to judicial 
seulement of legd disputes ... should not be considered an unffiendly act between States". (Q/Rcp., 
para. 4.1 10, p. 89. The reference given in the Q/Rep., para. 1.08, note 4 on p. 3 should be General 
Assembly Resolution 37/10). That may be so in some circurnstanccs, but it is unlikely that those who 
subscribed to that Dcclaration had in mind recourse unilaterally commenced in circumstances such as 
those prevailing in îhe presenl case. In the sub-paragraph dmost irnmediütely preceding the one cited 
by Qatar (Part II, para. 5 (b)), the Resolution afinns that: 

"it is rlesirable that [States] ... (ii) Study thc possibility of chooshg, in the free exercise of 
their sovereignty, to recognise as compulsory the jurisdiction of thc International Court of 
Justice in accordance with Article 36 of its Statute ..." 



CHAPTER VIII 

FORMAL SUBMISSIONS 

The State of Bahrain respectfully requests the Court to adjudge and declare, 

rejecting al1 contrary clairns and submissions, that the Court is without 

jurisdiction over the dispute brought before it by the Applicatioii filed by 

Qatar on 8 July 1991. 

(Signed) 

Husain M. Al Balima 

Milister of State for Legal Affairs 

and Agent of the State of Bahrain 
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Annex 1 .1  

Agreed Minutes signed at the end of the first meeting of the Tripartite Cornmittee, held 
in Riyadh, 17 January 1988; translation into English by Bahrâin. 

See text above, note 35 to para. 4.15. 





[LETTERHEAD OF THE MINISTRY OF FOREIGN AFFAIRS 
OF THE KINGDOM OF SAUDI ARABIA] 

MINUTES OF =TING 

Within the framework of the good off ices  of the 
Custodian of Two Holy Mosques, King Fahd bin Abdul A z i z ,  
which led to an agreement between the State of Bahrain 
and the State of Qatar to form a committee composed of 
representatives from each of them and from the Kingdom 
of Saudi Arabia, the committee m e t  in Riyadh on 
28.5.1408 corresponding to 17.1.1988, composed of: 

1. The delegation of the State of Bahrain: 

HE Shaikh ~ohammed bin Mubarak al Khalifa, 
Mlnister of Foreign Affairs (Chairman) 

HE Dr Husain Mohammed Al Baharna, Minister of 
State for Legal Affairs (mernber) 

2. The delegation of the State of Qatar: 

HE Shaikh Ahmed bin Çaif al Thani, Minister of 
State for Foreign Affairs (Chairman) 

HE Dr Hassan Kamil, the Advisor to HH the Amir 
of the State of Qatar (member) 

3. The delegation of the Kingdom of Saudi Arabia: 

HRW Prince Saud al Paisal, Minister of Foreign 
Affairs of the Kingdom of Saudi Arabia 
(Chairman) 

HE Shaikh Abdul Rahman Mansouri, Under- 
Secretary in the Ministry of Foreign Affairs 
for Political Matters (member) 

This was in order t o  consider the procedures by which 
the commitment of the State of Bahrain and the S t a t e  of 
Qatar to refer the difference between them both tù the 
International Court of Justice would be implemented. 



It was agreed that another meeting of the Cornmittee 
would take place in the City of Riyadh on Saturday 
15 .8 .1408  AH coxxesponding t o  2.4 .1988 AD provided that 
each party will submit the draft which it proposes for 
the formulation of t h e  special agreement to refer t h e  
difference to the ICJ to t h e  Foreign Ministry of the 
Kingdom of Saudi Arabia On 19.3.88 ,provided that t h e  
Ministry i n  i t s  turn will refer the draft of each s t a t e  
to the other at once for consideration and t h e  
expression of comments thereon before the decided upon 
meeting. 

(signed) 

Ahmed b i n  Saif al Thani 
Minister of State for Foreign Affairs for the State of 
Qatar 

Mohammed bin Mubarak al Xhalifa 
Minister of Fore ign  Affairs of the State of Bahrain 

Saud al Faisal 
Minister of Foreign Affairs of the Xingdom of Saudi 
Arabia 

Done in Riyadh on 28.5.1408 corresponding to 17.1.1988 



Annex 1.2 

Qatar's translation of the Qatari Memorandum of 27 March 1988 comrnenting on 
Bahrain's draft Special Agreement and the original Arabic text. 

Paragraphs omitted from Qatar's translation have been inserted by Bahrain in italics. 
The ornitted passages have been indicated in the margin of the Arabic text. 

See text above, note 36 to para. 4.16, note 74 to para. 5.18 and note 168 to para. 7.06: 





TRANSLATION 

HEMORANDUH 

Doha: 9th Sha'aban, 1408 H., 
27 March 1988 

Corments of the Government of the State of Qatar 
on the Draft Special Agreement presented 
by the Government of the State of Bahrain for 

submitting the Dispute between tbem to 
the International Court of Justice 

The Government of the State of Qatar received the said Draft on the 
afternoon of Wednesday 23 March 1988, and studied it very carefully in 
view of the cruciality and significance of its subject-matter. 

Accordingly, and as provided by the agreement reached by the Tripartite 
meeting held in Riyadh on 28/5/1408 A.H. (Corr. 17/1/1988) that each of 
the two Governments should give its comments on the other Government's 
draft prior to the meeting of the Tripartite Cornmittee on 2 April 1988 as 
agreed upon, the Government of the State of Qatar would like to give 
herebelow some comments on the said Bahraini Draft. 

However, before giving any comments, the Government of the State of Qatar 
would like to indicate the following: 

1. Comments for the time being will be restricted to the important 
substantive provisions of the Draft as stipulated in Articles II 
and V ,  rather than to procedural matters. 

2 .  The substantive Articles II and V of the Draft are clearly 
contrary to what Our three States have agreed upon, and to the 
common practice of drafting similar special agreements for 
submitting international disputes to the International Court of 
Justice. 

This is se t  o u t  in d e t a f l  be low:  

P i r s t :  Wi th  reqard  t o  Article I l :  

(1) What was agreed be tween Our t h r e e  S t a t e s  was to 
prepare  a j o i n t  Special Agreement to refer the m a t t e r s  o f  t h e  
d i f f e r e n c e  e x i s t i n g  between us to the ICJ for  a d e c i s i o a  i n  
accordance  w i t h  i n t e r n a t i o n a l  l a w .  I t  is q u i t e  c l e a r  - and 
t h i s  is t h e  formulat ion used for special agreements  in 
s i m i l a r  c i rcumstances  - tha t t h i s  n e c e s s i  t a  tes  tha  t t h e  
special agreement should c o n t a i n  a submissf on of the m a t t e r s  
o f  d i f f e r e n c e  and t h e  request t h a t  it be d e c i d e d .  



But i n s t e a d  of t h i s ,  t h e  Bahraini d r a f t ,  a t  
Article II (item 11,  reads as follows: 

"1. The parties request the Court 

(a) to draw a single maritime boundary between the 
respective maritime areas of Bahrain and Qatar; such 
boundary to pass between the easternmost features of 
the Bahrain archipelago including most pertinently 
the Hawar Islands, Fasht ad Dibal and other 
adjacent or neighbouring features and the coast of 
Qatar, and to preserve Bahrain's rights in the 
pearling banks which lie to the north east of Fasht 
ad Dibal, and in the fisheries between the ~ahrain 
archipelago and Qatar. 

(b) to detemine the rights of the State of Bahrain in 
and around Zubara." 

It is quite clear £rom this text that the draft of the Government O£ 
Bahrain stipulates, in Para (a), Item 1 of Article II, the following: 

(1) The Bahraini draft - instead of presenting the dispute actually 
existing between the two States with regard to sovereignty over 
Hawar Islands and Dibal and Jaradah Shoals, and over the legal 
status of these two Shoals as regards their being islands or 
shoals, and consequently whether they have or not territorial 
waters, as should be and as the Qatari draft did and as is the 
practice in al1 similar agreements - it decides on the said 
dispute determifihg that Hawar Islands, Dibal Shoal and other 
adjôcent or neighbouring areas existing between the coasts of the 
two countries belong to the Bahrain archipelago. Not onLy this, 
but the Bahrain draft does Isic] to the extent of expressly 
stating that the State of Qatar joins the State of Bahrain in 
requesting the Court to draw a single maritime boundary line 
between the respective maritime areas of the two countries on the 
grounds that the said locations belong to Bahrain. 

Thus, the question is not, for the two Parties of the disputed 
issue actually existing between them over the said locations, to 
submit this dispute to the Court for a decision, but it is, 
rather, an admission by the State of Qatar that the dispute does 
not exist, and that it itself requests the Court - in support of 
Bahrain - to agree to Bahrain claims to these locations. 

(2) In the same paragraph (a), the draft of the Government of Bahrain 
determines that - in addition to the rights it claims with regard 
to the fishing in the areas between the Bahrain archipelago and 
Qatar - Bahrain has rights in the pearling banks which lie to the 
northeast of Dibal Shoal. The draft even stipulates that the two 
parties, Bahrain and Qatar, request the Court to preserve for 
Bahrain al1 those alleged rights. 

(3) Paragraph (b) of Article II of the Bahrain draft states that the 
State of Qatar confirms, together with the State of Bahrain, that 
the latter has rights in and around Zubara, without even spelling 
out the meaning of the phrase "around Zubara". 



What makes this statement more astounding is that, in addition to the 
fact that al1 legal and historical facts establish decisive and clear cut 
evidence of the invalidity of Bahrain claims to rights in Zubara, this 
claim has never been raised by Bahrain at any stage of the Saudi 
mediation to resolve disagreements between the two countries. Moreover, 
the memorandum of the Government of Bahrain of 27.8.1986 - in reply to 
the memorandwn of the Government of Qatar submitted to the Ministerial 
Council of the Cooperation Council for the Arab States of the Gulf on 
6.7.1986 - on Bahrain's memo submitted to the Ministerial Council on 
29.6.1986 - lists in the first page Item (2) the subjects it considers as 
disputed between the two countries and identifies them as "their maritime,, 
boundaries, and sovereignty over Hawar Islands and other islands and 
locations lying within the maritime territory and the maritime area of 
the State of Bahrain." There is no mention of a Bahraini claim to 
Zuba ra . 
This is what concerns Article II of the Bahraini draft. However, before 
giving any comments on Article V of this draft, the Government of the 
State of Qatar would like to make clear that the Qatari draft, in 
accordance with what was agreed upon between our three States and in 
accordance with the conventional procedure for drafting similar special 
agreements, ensured the presentation of the disputed matters to the Court 
and requested it to make a decision vis-a-vis these matters in accordance 
with international law. For example, concerning the issue of sovereignty 
over Hawar islands, which is one of the fundamental disputed matters 
between the two States, Qatar and Bahrain, the Qatari draft stated in the 
first paragraph of its Article II that the Parties ask the Court to 
determine according to international law, "To which of the two States' 
does sovereignty over Hawar islands belong?" It did the same concerning 
the other disputed matters between the two States, mainly those relating 
to their maritime boundaries as well as to the two issues of the Dibal 
and Jaradah shoals and the issue of the medium line, as clearly presented 
in paragraphs 2 and 3 of the above-mentioned second article. The Qatari 
draft has, in setting forth the disputed matters included in it, depended 
on the official historical documents and correspondence relating to this 
dispute as well as on the correspondence exchanged among Our three States 
within the framework of the Saudi mediation, and in particular the 
letters of the Custodian of the Two Holy Mosques, King Fahd, exchanged 
between him and the Parties on the occasion of the incident of Fasht ad- 
Dibal. These letters dealt with a plan to settle this incident which the 
two Parties accepted and are still implementing. This plan includes the 
procedures which we should follow concerning al1 disputed matters. 

In paragraph 4 of the same Article II, the Qatari draft provides that the 
Parties ask the Court to decide, in the light of its decision on the said 
disputed matters, what should be the course of the boundary or boundaries 
between the maritime areas appertaining respectively to the State of 
Qatar and the State of Bahrain. It is known to al1 that the agreement 
between Qatar and Bahrain to resolve the existing dispute between them by 
submitting it to the ICJ was the result of the brotherly and diligent 
efforts made by the Kingdom of Saudi Arabia within its kind mediation. In 
fact, we fully appreciate and are deeply grateful for such efforts which, 
we are sure, are also appreciated by other interested parties throughout 
the world. Therefore, we felt that the preamble of the Qatari draft 
should contain clear reference to that particularly because the 
principles of that Mediation which the Parties undertook to abide by 
include many very important issues, amongst which is the first principle 



relating to the determination of the disputed matters and their nature 
and to considering such matters as an integral whole which should be 
resolved completely and together. This is in addition to the important 
obligations and commitments contained in the- other principles and which 
will be considered as important throughout the duration of the case 
before the Court. 

Secondl Y: w i t h  reuard to Article V of the Bahraf ni d r a f f  

This Article reads as follows: 

"Neither party shall introduce into evidence or argument, or 
publicly disclose in any manner, the nature or content of 
proposals directed to a settlement of the issues referred to in 
Article II of this Agreement, or responses thereto, in the course 
of negotiations or discussions between the parties undertaken 
prior to the date of this Agreement, whether directly or through 
any mediation." 

It is quite clear from this text that the Bahrain draft prohibits 
reference in front of the court - in the course of submitting any 
evidence or arguments - to any negotiations, discussions, proposals or 
answers arising from them which could have taken place between "the 
parties", prior to the date of the Special Agreement on solving the 
subjects stated in Article Two of the agreement already commented upon. 
The prohibition covers the negotiations, discussions, proposals or 
answers arising from them through the Saudi mediation. This means 
completely excluding the Saudi mediation from consideration and regarding 
it as non-existent. 

It is obvious that this provision of the Bahraini draft, in addition to 
its implied contradiction to al1 the public appreciation voiced by 
Bahrain of the Saudi mediation and its results, leads to dissimulate from 
the Court positions to which the two parties could have committed 
themselves during the Saudi mediation and which could reveal established 
facts of great importance in enlightening the Court.while considering the 
dispute. Of these positions, for instance, is the agreement by the two 
countries on the subjects of dispute, which, as already stated, is 
included in the framework of the mediation. 

The Government of the State of Qatar finds the text of the aforesaid 
Article Five totally unacceptable for many reasons, most important of 
which are the following: 

( 1 )  Al1 the positions, undertakings and measures which the two Parties 
have adopted, and are still adopting, regarding their dispute are 
but the outcome of the Saudi mediation. It i s  utterly 
unacceptable that ~ahrain, under Article Five of its draft, should 
demand that the mediation process be disconnected from the 
judicial process, in spite of the f a c t  that the second process is 
but an outcome of the first one. 

(2 )  It cannot be said that the role of the Saudi mediation comes to an 
end with the submission of the dispute between the two countries 
to the Court. This role requires that Saudi Arabia follow up 
measures of the implementation of the principles of its mediation 
and work according to its recommendations accepted by the two 



Parties, until these measures lead, legally and practically, to 
settling that dispute. 

(3) There is nothing more supportive of the validity of the soundness 
of the above view than the following: 

(a) In his message of 28th Rabi Aakher, 1408 H, corresponding 
to 19th December, 1987, to the Amir of the State of Qatar, 
King Fahd, the Custodian of the Two Holy Mosques, asked for 
views on his proposals which he considers as the basis for 
resolving the dispute. 

The fourth and last of these proposals states as follows: 

"Pourthly,: The Kingdom of Saudi Arabia will continue its good 
offices to guarantee the implementation of these terms". 

The Amir of the State of Qatar replied on 1st Jwnada Al Oula, 
corresponding to 2Ist December, 1987, expressing full agreement of the 
State of Qatar to these propasals. 

Naturally, the Custodian of the Two Holy Mosques must have sent a similar 
message including the same proposals to the State of Bahrain which must 
have agreed to these proposals. 

(b) A draft agreement had been proposed for the setting up of a 
joint committee comprising representatives of our three 
countries to approach the ICJ and finalise the requirements 
necessary, for submitting the dispute to the Court in 
accordance with its procedures and instructions, so that a 
final and binding decision to both Parties be given. The 
agreement should have been signed at the meeting of the 
delegations of the three countries in Riyadh on 17.1.1988, 
to discuss the measures through which the cornmitment of the 
State of Bahrain and the State of Qatar to submit their 
dispute to the ICJ shall be put into effect. However, the 
signing did not take place, because Bahrain demanded the 
deletion of the provision in the 1st Article of that draft 
which states that the purpose of setting up the said 
committee is to "approach the ICJ". Qatar opposed deletion 
of that basic provision from that draft, and confirmed its 
consent to sign the agreement, provided that its text 
remains as already agxeed upon. It is clear from the 
minutes of that meeting with Bahrain, while insisting on 
the above mentioned deletion, had stressed the necessity of 
signing the agreement with its provisions. These included 
the provision of the third para of Article One which 
states: "The Kingdom o f  Saudi Arabia will continue its good 
offices to guarantee the implementation of these terms". 

As can be seen, this Article in the said agreement merely reiterates the 
text of the fourth proposa1 of the proposals included in the 
aforementioned message of King Fahd, the Custodian of the Two Holy 
Mosques. 

( c )  There is nothing in the principles of international law 
that warrants one of the Parties to an international 



dispute t o  prohibit the other party to submit to the 
Competent Court the documents, memos and papers in general 
which were exchanged between them during the negotiations 
or contacts that took place before submitting the dispute 
to the court, and which are relevant to the dispute. The 
only exception are unsigned papers which are, consequently, 
not binding to anyone. 

(d) Naturally, it is possible for two parties to an 
international dispute referred to arbitration to agree on 
excluding, when the dispute is under consideration, some 
documents relating to the negotiations, contacts, proposals 
and replies to them, which took place prior to submitting 
the dispute to arbitration. But this can only be by 
agreement. 

The State of Qatar, for the reasans already shown, does not at al1 agree 
to excluding such references which are undoubtedly highly important since 
they clarify the origin of the dispute, its developments, the stages 
through which it passed, and the contacts, proposals and positions that 
took place during those stages, particularly those related to the stage 
o f  the Saudi mediation. 

(e) And last but not least, it is worth pointing out that the 
text of Article Five of Bahrain's draft 'Special Agreement' 
is clearly copied, word for word, from Article Five of the 
'Special Agreement' signed on March 29th, 1979 between 
Canada and United States, concerning determination of the' 
maritime boundaries between the two countries in the region 

. of Maine Gulf (I.C.J. Recueil of 1984, p 2 5 4 ) .  

The Government of the State of Qatar need not rernind that the 
circumstances of the dispute between Canada and the U.S.A. are totally 
different £rom those of the dispute between the States of Qatar and 
Bahrain. One of the most important aspects of such difference is that 
the Qatari-Bahraini dispute arose from decisions issued by a third State. 
namely the United Kingdom. In addition to the fact that the Court has to 
evaluate these decisions as to the circumstances under which they were 
taken, the authority of the powers that issued them, the actual reactions 
and legal consequences resulting from them, it is necessary that this 50 
year old dispute m u s t  be pxesented in its correct context. This can only 
be done through the comprehensive presentation , without any reservat ion, 
of the details of the old and new history of the dispute, and al1 the 
negotiations, contacts, agreements, actions, proposals and reactions 
relating to the dispute from its beginning until it was submitted to the 
Court. 

These are the comments of the Government of the State of Qatar on the 
draft 'Special Agreement' submitted by the Government of the State of 
Bahrain. 

It is clear from them that the main articles of substance (Two and Five) 
in the Bahrain draft are based on extremely strange provisions, which, in 
brief, mean the imposition on the State of Qatar of express admission of 
the non-existence of the dispute which actually exists between it and the 
State of Bahrain over the areas effectively disputed between the two 
countries since a long time ago, and of conceding al1 Bahraints claims 



as well as abstaining from including in the evidence and arguments 
preçented by it any documents whose dates precede the date of the Special 
Agreement. 

In the face of al1 this, the Government of the State of Qatar cannot but 
totally reject the Bahraini draft, and couple this rejection with the 
strongest possible protest. 

Before concluding this Memo, the Government of the State of Qatar would 
like to state that , following its agreement with the Government of the 
State of Bahrain, thanks to the Saudi mediation, to commit themselves to, 
submit their dispute to the I.C.J. for settlement in accordance with 
International Law, both sides are required to their utmost to facilitate 
measures to put that commitment into effect so that the desired purpose 
be achieved. That purpose is to put an end to their long standing 
dispute by the best possible means in order that a serene atmosphere of 
amity and cooperation prevail their close fraternal relations. This is a 
mattez that the State of Qatar is very keen about, because it is being 
necessitated by the higher interests of not only Our two countries but 
also of the member States of the Cooperation Council and Our entire 
Nation. 

This is the understanding of the Government of the State of Qatar on the 
said final agreement between our three countries. On the basis of that 
understanding, it was concerned to prepare the draft Special Agreement in 
the right way, consistent with the traditional practice in formulating 
such agreements and in such a manner as to preserve the full rights of 
both parties. 

The Government of the g tat te of Qatar, in submitting its draft Special 
Agreement stands prepared to discuss any comments on it, so that a joint 
formula be agreed upon which would meet the appropriate purpose intended 
by the 'Special Agreement' and the submission on its basis of the dispute 
to the I.C.J. 
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Annex 1.3 

Bahraini Note Verbale of 20 June 1992 and translation into English by Bahrain, 
together with the draft Specid Agreement in English and Arabic attached thereto. 

See text above, note 8 to para. 1.13. 





NOTE VERBALE 

[LETTERHEAD OF THE MINIsTRY OF FOREIGN AFFAIRS OF THE STATE 
QF BAHRAINl 

No. 9437-115/10/1 

The Minis t ry  of Foreign A f f a i r s  of t h e  S t a t e  of Bahrain 
p re sen t s  i t s  compliments t o  t h e  Minis t ry  of Foreign A f f a i r s  
of t h e  S t a t e  of Q a t a r  and would r e f e r  t o  t h e  u n i l a t e r a l  
a p p l i c a t i o n  which t h e  S t a t e  of  Q a t a r  has  submitted t o  t h e  
I n t e r n a t i o n a l  Court  of J u s t i c e  on 8 J u l y  1991, t o  t h e  Order 
of t h e  Court da ted  11 October 1 9 9 1  and t h e  Bahrain Counter- 
Memorial which was presented t o  t h e  Court on 11 June  1 9 9 2 .  
As t h e  S t a t e  of Qatar w i l l  be aware, t h e  S t a t e  of Bahrain 
den ie s  a b s o l u t e l y  t h a t ,  a t  t he  p r e s e n t  t ime,  t h e  Court has  
j u r i s d i c t i o n  t o  decide a l 1  o r  any of t h e  ma t t e r s  which 
Q a t a r  has r e f e r r e d  t o  it ,  for t h e  reasons  s e t  o u t  l n  t h e  
Counter-Memorlal. 

Never theless ,  t he  S t a t e  of Bahrain,  a s  it has  r e p e a t e d l y  
and  p u b l i c l y  made c l e a r ,  b e l i e v e s  s t r o n g l y  t h a t  t h e  Court  
should cons ide r  a l 1  t h e  ma t t e r s  of d i f f e r e n c e  between t h e  
two s t a t e s ,  which wexe s e t  o u t  i n  p a r t i c u l a r  i n  t h e  s igned 
Minutes of t h e  s i x t h  meeting of t h e  T r i p a r t i t e  Cornmittee 
w h i c h  took p l ace  i n  J iddah on 6-7 December 1988, i n  t h e  
event  of f a i l u r e  t o  reach  a nego t i a t ed  se t t l emen t  e i t h e r  
d i r e c t l y  o r  through the  mediation of t h e  Custodian of t h e  
Two Holy Mosques, K i n g  Fahd bin Abdul Aziz a l  Saud - and 
t h i s  would be by v i r t u e  of a j o i n t  submission presen ted  by 
the  two p a r t i e s  through an agreed and signed s p e c i a l  
agreement. 

To t h i s  end ,  t he  S t a t e  of B a h r a i n  i s  pleased t o  enc lose  a 
d r a f t  s p e c i a l  agreement t o  r e f e r  t he  ma t t e r  of t h e  
d i f f e r e n c e s  between t h e  S t a t e  of Bahrain and t h e  S t a t e  of 
Qatar t o  t h e  I n t e r n a t i o n a l  Court of J u s t i c e  i n  a  j o i n t  
manner. The  d r a f t  of t h e  agreement has been prepared i n  
t h e  E n g l i s h  Language and i s  accompani'ed a l s o  by a 
t r a n s l a t i o n  i n t o  t h e  Arabic language. The S t a t e  of Bahrain 
cons iders  t h a t  t h e  form of s p e c i a l  agreement covers  a l 1  t h e  
ma t t e r s  of d i f f e r e n c e  between t h e  two s t a t e s  completely,  
and  i n  an appropr i a t e ,  custornary and comprehensive manner. 

The S t a t e  of Bahrain expresses  its w i s h  t o  s i g n  t h e  
agreement on cond i t ion  t h a t  t h e  S t a t e  of Q a t a r  ceases  i t s  
j u d i c i a l  a c t i o n  which it commenced w i t h  t h e  submission of a 
u n i l a t e r a l  a p p l i c a t i o n  t o  the  I n t e r n a t i o n a l  Court  of 
J u s t i c e  on 8 t h  J u l y  1991, and i n v i t e s  t h e  S t a t e  of Qatar t o  
accep t  and s i g n  t h e  agreement i n  the form a t t ached .  T h e  
S t a t e  of Bahrain expresses  t h e  hope t h a t  t h e  response of 
t h e  S t a t e  of Qatar  t o  t h i s  offer w i l l  not  be long delayed.  ' 

This o f f e r  w i l l  accordingly be deemed t o  have lapsed i f  i t  
has n o t  been accepted wi th in  t h e  per iod ending six 



weeks before the date to be fixed for the commencement of 
the oral proceedings concerning the questions of 
jurisdiction and admissibility, taking into account the 
practical considerations concerning the current judicial 
proceedings. Nevertheless, the State of Bahrain is 
prepared to discuss the question of the above offer, if the 
State of Qatar believes this to be necessary, in a meeting 
of the Tripartite Cornmittee under the auspices of the 
Kingdom of Saudi Arabia in its capacity as mediator. 

The Ministry of Foreign Affairs Of the State of Bahrain has 
sent a copy of this note and of the draft special agreement 
to the Kingdom of Saudi Arabia. The Ministry of Foreign 
Affairs of the State of Bahrain takes this opportunity to 
express t u  the Ministry of Foreign Affairs of the State of 
Qatar its assurances of its highest consideration. 



STATE OF BAHRAIN 

~~rrisniv OF FOREIGN AFFAIRS 



l ? A n  OF BAHRAlN 

MlNlSTRY OF FOREIGN AFFAIRS 



SPECIAL AGREEMENT BETWEEN THE GOVERNMENT OF THE STATE 
OF BAHRAIN AND THE GOVERNMENT OF THE STATE OF QATAR TO 
SUBMIT TO THE INTERNATIONAL COURT OF JUSTICE 

The Government of the State of Bahrain and the Government of the State of Qatar 
I , '  

Recognising that they have been unable to resolve by mdiation or negotiation the 
differences between them concerning the delimitation of their respective maritime areas 
and other matters 

Desiring to reach an early settiement of these differences, 

Have agreed as follows: 

Article 1 

The Parties shall submit the question posed in Article II to the International Court of 
Justice 

Article II 

1. The Parties request the Court to decide any rnatter of territorial right or other 
title or interest which may be a matter of difference between them; and to draw a 

single maritime boundary between theif respective maritime areas of seabed, subsoil 
and superjacent waters. The above request refers to the following matters of 
difference: The Hawar Islands (including Janan); Zubarah; Pasht ad Dibal; Qit'at 
Jaradah; archipelagic baselines; and fishing and pearling areas. 

2. The Court is requested to describe the course of the maritime boundary in kms 
of geodetic lines connecting geograpfiic co-ordinates of points on Revised Nahrwan 
Datum. The Court is also requested, for illustrative purposes only, to depict the course 
of the boundary on a chart. 

3. The Parties request the Court to appoint a technical expert nominated jointly by 
the Parties to assist it in respect of technical matters and, in particular, in preparing the 
description of the maritime boundary and the chart referred to in paragraph 2. The 



Registrar is requested to provide the expert with copies of each Party's pleadings when 
such pleadings are communicated to the other Party. The expert shall be present at the 
oral proceedings and shall be available for such consultations with the Court as it may 
dmm necessary for the purposes of this Article. If the Parties shall fail to agree upon 
the technical expert to be nominated by them, such expert shall be nominated and 
appointed by the Court in consultation with the Parties, on the application of either 
Party. ,,, 

4. The Parties shall accept as final and binding upon them the judgment of the 
Court rendered pursuant to this Article and the Parties shall take al1 appropriate steps 
to implement the judgment of the Court forthwith, 

Article III 

1 ,  Without prejudice to any question as to burden of proof, the Parties shall request 
the Court to authorise the following procedure with regard to the written pleadings: 

(a) A Memorial to be subrnitted by each of Bahrain and Qatar not later than twelve 
months after the date of notification of this Special Agreement to the Court; 

(b) A Counter-Mernorial to be submitted by each Party not later than twelve rnonths 
after the exchange of Memorials; and 

(c) any further pleadings found by the Court to be necessary. 

2. The written pleadings submitted to the Registrar by Bahrain and Qatar shall not 
be communicated to the other Party until the corresponding pleading of that other Party 
has been received by the Registrar. 

Article IV 

1. Between the date of this agreement and the delivery of the final judgment of the 
Court the Parties undertake to refrain from any activity likely to exacerbate the dispute 
in the areas subject to dispute. In particular, each Party will: 

(a) refrain from the arrest or seizure of vessels or aircraft registered in the territory 
of the other Party; 



(b) refrain from practising any media activity against the other either in relation to 
the disputed issues or to any other matter from the date hereof and until a final 
solution is achieved; 

(c) refrain from practising any act that hinders the procedures or spoils the brotherly 
atmosphere which is needed to achieve the required goals, 

2. In the event of any difficulty in the application of the previous paragraph, either 
Party rnay apply to the Court. Without prejudice to its powers under Article 41 of the 
Statute the Court, after having requested the Parties to provide any necessary 
clarification, may order any measures of protection which it deems necessary ts protect 
the interests of the Parties as reflected in the provisions of paragraph 1 of this Arhcle, 
and the Parties agree to accept and carry out such measures. 

Article V 

Neither Party shall introduce into evidence or argument, or publicly disclose in any 
manner, the nature or content of proposals directed to a settlement of the issqes 
referred to in Article II of this Agreement, or responses thereto, in the course of 
negotiations or discussions between the Parties undertaken prior to the date of this 
Agreement, whether directly or through any mediation. 

Article VI 

The Parties agree that the English language shaIl be employed for a11 written pleadings. 

Article VI1 

This Special Agreement shall enter into force on the date of exchange of instruments 
of ratification in accordance with the respective constitutional requirements of the 
Parties. 



Article VI11 

(1 )  The Parties shall notify the Registrar of the Court of this Agreement by a joint 
letter in accordance with the provisions of Article 40 of the Statute of the Court. 

(2) If such notification is not made in accordance with the previous paragraph 
within one month from the date on which this Agreement cornes into effect, 

either of the Parties may inforrn the Registrar of the Court thereof. 

Article M 

This Special Agreement shall be made in two original copies in the English Ianguage 
together with an Arabic translation. In the event of any difference, the original English 
text shall prevail. Each Party shall retain one original copy. 

This Special Agreement was made in the 

corresponding to the .... .,., ,... day of ,.+.,,,,..., , 
this ....... day of .................... 















Annex 1.4 

Qatari translation of an extract from the minutes of the first meeting of the Tripartite 
Cornmittee. QFCM Bundle, p. 20. 

See text above, note 48 to para. 4.24. 





Word for word minutes will bs prcpucd to covcr the details of the 
dissusrions and wbnt ha bec. r d d  in tbe meeting. Othcr miniter will be 
prepared but wil1 only includc what has bccn rpced  to. 1 would YC to 

conclude by saying that WC arc aot dcPüng with an cary problem; border 
problcrns are always difficult. But we rhodd be guided by the spint of 
our suptriors. 1 would likt to add that discassing matters not covered by 
the Fivc Points or in the exchangtd leuers would be something the 
Kingdom daes not wanr IO 'bc involved in. 





Annex 1.5 

Qatari translation of an extract from the minutes of the second meeting of the Tripartite 
Comrnittee. QRCM Bundle, p. 83. 

See text above, note 6 to para. 1.1 1 and note 13 1 to para. 5.56. 





agreement between the two parties is requirtd. It wouid be unwise to  
mention the rolc played by a third party. 

Pr. Hassan Kamel; 
If agreement has bcen reached on certain topics, then nothing t l se  

could be deducted or addcd. 

Dr. Wussain Baharnx  
With rcference to article 5 of the Bahraini proposal, the Qatari 

Govtrnmenr claimed that this article implics nullifying Saudi mediation. 
This is not truc. The object of article 5 was to indicate the concessions 
made by the two parties with a view to achieving an agreement, whether 
such concessions werc made before, or during, the Saudi mediatioa, 
unless proposals lead to a n  agreement. Commitments made by Qatar 
indicate that this deprivcs Qatar of its right to present its arguments and 
historical documents. 

Pr. Hassan Kamel; 
We had agreed on certain matters without which the Court could 

not settlc the dispute. Things change if we inform the Court about a 
certain materiai fact. 

Pnnce Saud;  
I hope we shall not enter into a vicious circle. If we achieve an 

agreement on questions to be put before the court. and if such an 
agreement includes al1 points at issue. thcn there remains no problem. I 
should likc to confirm that, throughout the period of Saudi mediation, 
Saudi Arabia did not delivcr to either Bahrain or Qatar documents 
belonging to the oiher Party. Itr  role war lirnited to proposing certain 
ideas, with the express purpose of avoiding any exploitation of Saudi 
mediation to strcngthen either party's position at  the expense of the 
cther pariy. Let us, now, n m  to the points to bc put before the Court as 
such is Our subjtct matter. 1 am sure that we could achieve an agreement 
if this point is settied. 





Annex 1.6 

Qatari translation of an extract from the minutes of the fifth meeting of the Tripartite 
Cornmittee. QRCM Bundle, pp. 204-206. 

See text above, note 40 to para. 4.18, 





Thereforc, Our acceptance of mentiming the names of some svbjects and 
leaving the othcrs is a concession on our part. 

This is not the first time 1 say this, and 1 am still saying rhat this is 
Bahrain's third proposa1 and this is rtgarded a concession on its part. T h e  
environment in which Bahrain dcalt with the matter i s  a brotherly one, 
while Qatar wants to draft the texts that i t  alont wants. 

Prince S& 

WC havc agreed not to mention the past, and wc must discuss the 
new proposal. The work of this Cornmittee is not of a lcgal nature bat  
sceks to favour the opinion of one party at  the txpensc of the othtr 
party. We now have one formula which wc want to discuss. 1 hopt that 
a f t t r  the timc that wc havc spent wc will acccpt this formula and 
consider comments and inquincs by the two parties. 

Br. Hassan Kamel ; 

To bt accurate I prcferrcd to prcpare a papcr, which was distributed 
at  the end of the moming session, for consideration by our brethrcn in 
Bahrain. It contains our commcnts and inquiries about the new ptoposd. 
Aft t r  obtaining clarifications for rhat, we wiIi be ready to express .views 
on this proposai. The paper rtads as follows : 

We are all aware that the duty of OUT Triparrite Committte is  to draft 
a mu tud ly  acceptable t t x t  for the special agreement under which we wiIl 
refer the marttrs of dispute bctwecn our two States to the I.C.J. These 
mat t t r s  wcre agreed by us by accepting the first  principlc of the 
framework for mtdiation which States that: 

AI1 issues of dispute bctwctn the two countries. relating to 
sovereignty over the islands, maritime boundaries and tcmtorial waters, 
are to  be eonsidered as  complcmentary, indivisible issues, to bc solved 
comprehensivdy togcther. 

11 is wcl1 known that the gcneral traditiona1 rule which has becn 
followcd by States in submitring their disputes to the 1.C.J. - in ail but 
two cases - is that the specid agreement should includt a clcar definition 
of the matters' of rhosc disputes. It was, thcrcfore. natural ihat the spccial 
agreement undtr  which we will refer our dispute to the Court should 
inc1ude a eIear complete prtsentation of the mattcrs of our dispute which 
were agreed under the first principle of the framework for mcdiation. 





i n  the framcwcrk for mcdiation, this naturally rcquircs a new Spccial 
agreement. 

It is clear from the foregoing that the said tcxt is  too broad to bc 
acccpted in its prtsent fcrm, and it is neccssary to clarify what is mtan: 
by it. 

(2) The draft statcs the following "to draw a single maritime boundary 
bctween thcir  respective maritime arcas of seabed, subsoil and 
supcrjacent waters". 

It is nottd thar the tcxt: 

a )  Imposes on the Court to dtcide by "a single maritime boundaryw, that 
is  a single l in t ,  the continental shclf, the economic zone and the 
temtorial waters. I t  is well known that the main duty of the Corn is 
to define rhc right course of the maritime boundarics of the two 
States in the l ight  of its decision on the other matters, and not simply 
to draw ir. Accordingly, the Court may find it neccssvy to draw mort 
than one lint. 

b) The draft refers to "maritime areas of the seabed, subsoil and 
superjacent watersm. It is not clear what is meant by such a detail, 
a n d  it may be rezsonable to consider whether it would not' be 
adequate to substitute the above phrase by the phrase 'maritime 
delimitation' which covers al1 aspects of the maritime clairns of 
both parties. 

These are the main inquiries which we would like to address 10 the 
gbvernment of the State of Bahrain, hcping to receive answers that 
would clarify the meaning of the provisions of the new Bahraini draft. 
This would enable us to start irnmediately our discussions on the said 
draf t .  

1 w ~ u l d  like to express my thanks to H.E. Sh. Ahmad and to H.E. Dr. 
Hassan Kamel for accepting to discuss Bahrain's paper. As said at the 
beginning, our objective is to reach the envisaged outcorne, thanks to the 
goodwill and sincere efforts of our brothers, as well as to the 
initiatives and meetings of the Heir Apparents of the two countries. Al1 
of these ejements have contributed ta reaching a cornmon understanding. 
This question hos been drafted and communicated to H.H, The Amir of 





Annex 1.7 

Qatari translation of an extract from the signed minutes of 7 December 1988. Q/TCM 
Bundle, p. 282 

See text above, note 46 to para. 4.23. 





"The Parties request the Court to dccidc any matter of tcmtorial 
right or other title or interest which may be 8 mrtter of difference between 
thcm; and to draw a single maritime boundary between their respective 
maritime arcas of seabed, subsoil and superjacent waters." 

And aftcr listening to Bihrain's rcply io the queries rlised by the 
Q a t M  dclcgadon, and exchanging views. the Qatari dtlegation proposed an 
amendment of the  ahr rai ni draft sa rhar i t  would read as folIowr : 

The Governments of the State of ~ r i u  and the State of Bahrzin 
submit to the Interktional Court of Justice, under its Statute and the Rules 
of Court, for decision in accordance with internationai Iaw, the existing 
dispute bctwetn rhtm concerning sovercignty,. territorial r ighu or orhcr 
title or interest, and maritime delimitation. 

re fnllowcd a d scu-cd a? thefJ,Lhjectg rd bq 
(1) gubmitted to the rnwt. which shal l  be confincd to  thr  f ~ l l ~ w i n p  

ukimz 

1- Hawar Islands, including Janan faland 

2-  Dibd shoal and Qit'at Jaridah 

5-  Fishing and PearIing areas and any othcr matteri rtlared ta 
maritime boundanes, 

e two aanies aftrcd Qn thcao suhieck Qatar's delegation propased 
that the agreement which would be submitted to the Court should 
have two annexes. one Qatari  and the othcr Bahraini. Each Siatc 
would define in i i s  anncx ihe subjects of dispute it wuits to rcfcr (0 
the Court. t h e  Bahraini dclcgation srated that the Q a t u i  proposil 
ihere bc two separate annexes would be studied i l o n l  witk the Q a t k  
amendment of the gencral formula of the proposed Bahraini q u e ~ ù o n  
mercforc. the Bahnini dclegation askcd for cnough tirno to S ~ U ~ Y  the 
proposed amendment. 





Annex 1.8 

Supplementary Opinion by Professor A.K. Aboulmagd. 

See text above, note 69 to para. 5.14. 





'I'lic Loir Ufl'icc ol' 

Dr. A ,  Kama1 Aboulrnagd 
Aiiornc)' a i  Law 

Dnic: 

SECOND SUPPLEMENTARY OPINION 

On May 18, 1992 1 submitted to the Agent of the Government of 
Bahrain, His Excellency Dr. Hussein El Baharna, a first 
supplementary opinion on the interpretation of certain documents 
relating to the dispute between the State of Qatar and the State of 
Bahrain. Subsequent to the submission by the State of Qatar of its 
reply on questions of jurisprudence and admissibility dated 
September 28, 1992, 1 was requested to comment on the Supplementary 
Opinion of my colleague and friend Professor Ahmed Sadek El Kosheri, 
attached to the ~atari reply. 

Since most of the arguments advanced by Professor El Kosheri have 
already been discussed and answered in my previous opinions, 1 will 
confine my answer in this second supplementary opinion t o  those 
arguments that are advanced for the first time and to Dr. El 
Kosheri's direct comments on my last opinion. 

... 

For the record, I would like to confirm at the outset that 1 remain 
firmly convinced that what 1 said in my first opinion, and 
reconfirmed in paragraph 1.3 of my first Supplementary Opinion, is 
true. The proper interpretation of paragraph No. 2 of the Minutes 
(of December 25, 19901, the one that conforms both to the rules of 
the Arabic language and to the eçtablished rules of interpretation 
of legal texts and provisions is that the consent and agreement of 
the two parties continue to be required, and that no waiver of such 
requirement was given by consent recorded in the said minutes. The 
word "al tarafan" in the A r a b i c  document means "the two parties 
together" and cannot be correctly construed as meaning "either 
partyIi . 

A. THE I4RABO-ISLAMIC TRADITION AND THE EMERGENCE OF THE 1990 
MINUTES 

1. In his Supplementary Opinion Dr. El Kosheri makes a sharp 
retreat from his previous position with regard to what he calls 
uArabo-Islamic tradition". He now seems to reduce his 
reference to that tradition to a mere indication Vhat the 
mode1 provided by the Quran constitutes the ultimate criterion 
to determine the true meaning of a particular linguistic usageu 
(paragraph 14 D of his Supplementary Opinion). 1 cannot agree 
more, but 1 fail to see how either Professor El Kosheri or 
Professor Ayyad have, in either their original or their 
supplementary opinions, been able to show how Quranic usage 
favors the interpretation of the December 25, 1990 Minutes 
which they advocate. 



1 continue to disagree completely with Dr. ~l ~osheri's 
contention that the Arabo-Islarnic canons of interpretation do 
not alluw reference to the lttravaux preparatoires", a 
contention that Dr. El Kosheri does not substantiate by 
reference to any authority. Dr. El Kosheri, at paragraphs 19 
and 20 of his supplementary opinion, continues to support what , 

he calls the basically objective approach prevailing in the 
Arabo-Islamic tradition. He dismisses the relevance of the 
quotation 1 made from Ibn Al Qayem (Illarn Al Muakim, Vol. 1x1, 
p.90) on the basis that the famous Hanbali Scholar was talking 
about exceptional cases in which the parties wanted to hide the 
true nature of their transaction or because there was no real 
consent (paragraph 20 of his second opinion). 

3. A careful reading of Ibn Al Qayem, however, shows that this was 
not the case. The whole chapter of 32 pages is entitled "What 
counts in contractç iç the intentions and objects" 

Ibn Al Qayem then presents in full detail the arguments of two 
different schools of interpretation, the one relying completely 
on the words and the other relying on the subjective intention 
of the speaker (or drafter). He defines the problern as 
follows: 

l1 Should we rely on the apparent meanings of 
words and contracts even if it is shown that 
the intentions and objectives are different 
therefrom or should w e  consider and 
accommodate the intentions and objecti~es?~ 

He then giveç a categoric answer stating that: 

"The rules and principles of the $haria al1 
lead to the conclusion that the intentions 
are to be taken into consideration." 

On page 119 Ibn Al Qayem applies the above general principle to 
the interpretation of contracts under the title "What counts in 
contracts is the intention rather than the mere ~ording'~ 



He engages himself in a most detailed discussion of the various 
hypothetical situations where there is discrepancy between the 
intention of the party in a contract and the wording recording 
the contract. He specifically discusses the case of a party 
who claims to have meant something different from the wording 
(siuha) he used and points out that, if the context or the 
presumption substantiate his contention, then he should not be 
bound by the wording. 

In the present case, both the context and the presumption 
support Bahrain's interpretation of the word "al-tarafan" in 
the Minutes of Deeember 25, 1990. Bahrainls resort to the 
preparatory works which show how the final wording emerged is 
but one way of implementing the method of interpretation 
suggested by the Hanbali author, Ibn Al Qayem. The non- 
substantiated çweeping statement made by Dr. El Kosheri does 
not help at al1 in this respect. 

B. NO STATEMENT MAY BE ATTRIBUTED TO A SILENT PARTY 

4 .  In paragraphs 23 and 24 of his supplementary opinion, Dr. El 
Kosheri relies heavily on the word Hvasouz18 (which means "it is 
permissible ...") in the second paragraph of the document of 
December 25, in order to reach the unjustified and 
unsubstantiated conclusion that this word authorizes either party 
to refer the dispute unilaterally to the Court. 1 see nothing in 
the text (or the context) to suggest that the permission applies 
to either of the parties on its own, as opposed to both parties 
acting together. But he then contends in paragraph 24 that the 
absence of specific reference to further negotiation of the 
special agreement after the five month period had elapsed would 
be construed as excluding any need to undertake any such action. 
To support this contention, he uses the maxim Ilno statement may 
be attributable ta a silent partyu, but he omits the second part 
of the rule, namely that if a party is expected to express his 
opinion or position, his silence is in itself an opinion or 
position. If, therefore, it is the case that up to the time of 
the meeting of December 25, 1990, the parties considered their 
submission to the Court would be by means of a joint special 
agreement, then one would expect any change to that position to 
be reflected in the minutes. There is no such change, and 
therefore the expression l1no statement may be attributable to a 
silent partyu rebounds against Dr. El Kosheri, as I showed in my 
first opinion. If it was the understanding of the parties at 
that tirne that a joint action was required in order to engage the 
Court, it is the deviation from that course of action which w~uld 
require specific mention. 



C. THE THREE SETS OF MINUTES IN SIMILAR FORMAT 

5. In paragraph 11 C of Dr. El KosheriJs Supplementary Opinion, he 
reiterates (but does not substantiate) the arguments that the use 
of the words I9it was agreedv in the paçt tense in the context of 
the document of December 25, 1992 gave it for an Arab lawyer the 
character of a forma1 agreement and not a mere declaration of 
intent. This argument is unacceptable both linguistically and 
legally . 
(a) Linguistically, the words "it was agreedv refer to the 

occurrence of an agreement without any specific reference 
to the nature of the agreement. In the context of minutes 
of a meeting, which is the context at hand, the use of the 
past tense is simply meant to record what waç agreed at the 
meeting. By itself, the past tense tells the reader 
nothing about the legal status of either the minutes in 
question or any agreement recorded therein. 

(b) Legally, the use of the past tense *lit was agreedN does nat 
by itself determine the subject of the agreement or the 
extent of its binding nature. Both the subject and the 
extent of the binding force are to be determined in the 
light of the provisions that follow the words 'it was 
agreedw and the context of the whole provision. If Dr. El 
Koçheri were correct, it would be virtually impossible to 
record in a document written in Arabic any purely political 
or social agreement which was of non-legal nature. This is 
because whatever is recorded muçt normally be in the past 
tense: "it was agreed . . .Il, "it was said . . . II , *lit was 
minuted ...". 1 would also reiterate what f said at 
paragraphs 2.15 - 2.16 of my Opinion attached to the 
Bahriani Counter-Mernorial. 1 see na need to revise my view 
in any way. 

(c) The same verb "agreeW was used in the signed minutes of 
January 17, 1988 and December 7, 1988. As 1 stated in my 
first opinion at paragraph 2.16: 

"The format and general layout of al1 
three sets of minutes are broadly similar, 
and I can see nothing on the face of any 
of the three to indicate that it was 
intended to be an agreement of a different 
nature from the other two.I1 

Again, nothing in the Qatari Reply or the opinions of its 
experts leads me to revise my view in any way. 



D. THE VIEWS OF THE EXPERTS OF BOTH SIDES ON @'THE PROCEDURES 
ARISING THEREFROM" 

6. A thorough examination of the opinions of the experts lends 
heavy weight to the view 1 endorsed at paragraph 4.2 of my 
Supplementary Opinion, namely that the only possible 
interpretation is that these words refer to the procedures 
arising from or resulting from the Bahraini Formula, i.e., to 
the further steps to be taken to implement and finalize the 
special agreement of the parties and submit the case jointly to 
the court. Professor El Koçheri takes the view that commas 
would need to have separated @@the several antecedentsIl 
(whatever that might mean) and points out that there are no 
commas in the Arabic original (Qatari Reply, Vol. II, p. 96 
at para. 41). No such rule covering commas exists in Arabic. 
Although it is not strictly relevant, he states that 
punctuation ''playç a vital role1* in the Quran; but in fact 
there i s  no punctuation in the Quran, and he is thus completely 
mistaken on this point. 

7. Even if we were to assume, for the sake of argument, that Ilthe 
procedures arising therefrom" could refer back to the Court, 
this interpretation is faced with two major objections: 

(a)'~he wording would be meaningless and lack useful effect. 
As Mr. Amkhan, an expert for Bahrain, has rightly pointed 
out in h i s  opinion (BCM, Vol. 1 p .  253-4) the 1987 
agreement contained a provision that the two parties would 
"have the dispute submittsd to the Court in accordance with 
its regulations and instructionsw. 1 understand that both 
Bahrain and Qatar are in agreement that the 1987 agreement 
was one of the agreements reconfirmed in the first 
operative paragraph of the 1990 minutes. 1 also noticed 
that Professor El Kosheri does not comment on this argument 
in h i s  Supplementary Opinion. 

(b) If the interpretation by Qatar's experts were correct, 
would the minutes not simply have said in a plain language: 
"the parties may ... submit the matter to the 1 in 
accordance with ... the court's procedures" ? It is 
obvious that the proceedings/procedures cannot arise from 
the act of submission itself. See Professor Badawifs 
comments at pages 280-2 of Vol. II of the Bahraini 
Counter-Memorial. 

8. Most unacceptable is Dr, El Kosheri's interpretation of the 
words Iland the procedures or proceedings relating thereof or 
therefromw 'Iwa al i jraat  al rnutaratibati alayhav. He bypasses 
the argument deriving from the fact that the word "tarh" (= 



subrnit) is masculine in the Arabic lanquage, whereas the word 
"therefromW is feminine in the Arabic language, which makes 
reference to the only feminine antecedent which is the Bahraini 
formula the only correct interpretation of the text. H i s  
argument is that the word 18tarh11 implies necessarily a certain 
action in view of submission to the court!! The fact, however, .. , ,  

is that the text does not include a word referring to any such 
implied action, and the feminine word llalayhall cannot, by any 
means, be referring to a non existing word of the text. 

9, At paragraph 8 of his statement (page 81 of Vol. If of the 
Bahraini Counter-Mernorial), Dr. Al Baharna confirmed that he 
inserted the wording in order to refer to the further 
procedures (or steps/arrangements) which were necessary to 
implement the Bahraini Formula. Dr. Al Baharna has made it 
clear that he was referring to further consultations aimed at 
concluding the special agreement. T t  is thus to these 
consultations, as the steps/arrangements/procedures which were 
to follow, that the Arabic words refer. Qatar's experts have 
failed to supply any convincing alternative explanation. 

w 
Dr. Kamal Aboulmagd 
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RESPONSE TU PROFESSOR EL-KOSHERI'S 

SCPPLEMENTARY OPINION OF 16 SEPTEMBER 1992 

BY 

ADNAK AMKHAN 



1. The Agent of Bahrain in the Case Concerning Maritime Delimitarion and 

Territorial Questiuns between Qatar and Bahrain, His Excellency Dr. Husain 

M. Al-Baharna, has invited me to respond to Rofessor El-Koshen's 

Supplementary Opinion of 16 Septcmber 1992,' in which certain observauons 

are made on my review of his first Opinion.' 

With aii due respect to Rofessor El-Koshen, this response, which has been 

kept as shon as possible, wiU show that his Supplementary Opinion is 

inconsistent with his fust Opinion and that it contains a number of unsupponed 

and highly debatable assertions. 

2. Hon'ever, before turning to Professor El-Kosheri's Supplementaq Opinion. 1 

would like to c o n f m  that it is my fm opinion thar the only plausible 

consuuction of the second paragaph of the Minutes of 25 December 1990 is 

that it envisaged a possible joint submission to the Coun by the t ~ l o  pmies 

acting together. 

-- - -- 

' Professor El-Kosheri's S u p p l e m e n q  Opinion is attached to Vol. II as Annex 
111.1 to the Reply submitted by Qatar on 28 September 1992, pp. 77-99. 

See Bahraini Counter-blemorial of 1 1  June 1992, Vol. il, pp. 217-256. 



B. GENERAL OBSERVATIONS 

3. At the outset it should be noted that Qatar and Professor El-Kosheri have now 

acceptai the argument in my fist ûpinion to the effect that the legal nature 

of the 25 December Minutes and the interpretation thereof is to be determined 

aclusively according to the principles and rules of contemporary international 

law. There is no attempt to rely on any "Arabo-Islamic legal tradition" in the 

Qatari Reply of 28 September 1992. 

4. In his Supplementary Opinion, Professor El-Kosheri has changed his view. He 

now argues that the expression "Arabo-lslamic tradition" was not used by him 

in his first Opinion in terms of an applicable legal system, but as a 'recourse 

to the relevant linguistic traditions in a certain socio-cultural community for 

guidance in the proper construction of a text drafted thereunder' (para. 15 of 

the Supplementary Opinion, pp. 86-87). 

This is a major shift since his first Opinion, in which he uses the phrase 

"Arabo-Islarnic legal tradition" when dealing with legal propositions. Professor 

El-Koshei's shift of view has two notable effects. 

5. Fust, it renders superfiuous and irrelevant Part I of Professor El-Kosheri's first 

Opinion (pp. 255-278), which formed the major part of his argument. In this 

part, which Professor El-Kosheri himself chose to entirle "Response ta the First 

Group of Purely Legal ~uestions"~, he dealt with topics such as the binding 

Emphasis added. 



force of contracts undcr "Arabe-Islamic legal traditions", the assimilation of 

treaties to contracts under naditional Islamic law, the simplifid form of 

agreements and the analysis of a purely traditional Islamic legal concept of 

sighu. One cannot discuss thcse "putely legal questions" in a vacuum. This 

can only be done in the cantext of a particular legal systcm, and the only 

reference made by Professor El-Kosberi in this conncction is to "Arabo-Islamic 

tradition" or "Arab-lslamic lcgal traditions". 

6. To take one important example. Aofessor El-Kosheri, in his attempt generally 

to deny any relevance to earlier àrafts which show the evolution of the 

Minutes of 25 December 1990, reached the following conclusion in his fmt 

Opinion, which f o m s  the m x  of his argument on the rravrrux prkpararoires: 

"As previously stated on various occasions (supra., paras. 19-30, and para 61) 
the Arabo-Islamic lcgal traditions (which are deeply mted in both Bahrain 
and Qatar) do not confer any legal weight on the intention of the panies as . 

manifested by the preparatory works covenng a pnor negoriation phase, since 
the interpretation of an agreement has to be based exclusively on the final text 
which embodies the concordant declaration of the pmies. Accordingly the two 
drafts [the Saudi and Ornani drafts) in quesuon should be considered as having 
no legal significance whatsoever and no bearing on the interpretation of the 
finai agreement as expressed in the signed Minutes dated 25 December, 1990" 
(Para. 71 of Professor El-Kosheri's first Opinion, Qatari Memorial, Vol. II, p. 
296). 

As was shown in my first Opinion of 20 May, the abovc statement States 

inaccurately the rules of legal intcrpretation in both traditional Islamic law and 

modem Arab legal systcms, The argument in my fmt Opinion that 

coniemporary Arab international lawyers, Islarnic iaw and the law of modem 

Arab States al1 dlow rccourse to navaux prt?pararoires as tvidcnce of the 

* Emphasis added. 



cornmon intention of the parties was set out in pdcular  at paras. 13-3 1 

thereof. Professor El-Koshcri makes no comment at dl on my statements 

concerning Arab public international lawyers or the law of the modem h a b  

States; and with regard to the aaditional Muslim scholars, he anly seeks to 

question rhe vicws of 'Ibn al-Qaiyyem. It therefore reaily is not possible for 
' I I ,  

Professor El- Koshed to assert in para. 17 of his Supplernentary Opinion that 

" ... in this case, where the text appears on its face to allow separate action, 

under Arabo-Islamic canons of interpretation one would not take into account 

earlier drafts of the same text". 

7. Furthemore, one can only ask, in the light of what Professor El-Koshen says 

in his Supplementary Opinion, bow the statement at para. 71 of his fmt 

Opinion quoted above can be considered to be a matter of purely linguistic 

interpretation. The answler is quite simply that i t  cannot, since it  is directly 

related to matters of legal interpretation, which cm only be put fornard when 

one in tnlking in the context of a particular legal system. 

8. The second effect of Professor El-Koshen's statement that he is only ever 

concemed with linguistic interpretation is the inconsistency it discloses in 

relation to the Qatari Reply of 28 September. There Qatar argues that in 

establishing the meaning of al-zarafan 'the real problem is a legal problem, nor 

a purely Iinguistic one' (para. 4.64, p. 71)' Morwver, Qatar observes that 

'the purely linguistic arguments cannot be decisive' (para. 4.72, p. 74). 

' Emphasis added. 



l t  is difficult to know how to comment upon such a manifest inconsistency 

between the Qatari Reply and the approach of Qatar's tminent Expen to this 

central problem of legal intcrprctation, other than simply to point it out. 

9. The main prernise upon which Professor El-Koshen builds dl his arguments 

and concIusions in the Supplcmentary Opinion has been set out as follows: 

"What provides the word in the text with its m e  meaning or value according 
to widely accepted rules on interpretation is its "connotation". i.c., its normal 
socio-cultural context, which was referred to in my fmt Opinion as "the 
Arabo-lslamic tradition1' (para. 14 of the Supplementaq Opinion). 

The fust point to be noted in this regard is that the expression "socio- 

cultural nadition" was not mentioned at al1 in Professor El-Kosheri's f'ust 

Opinion, neither was it mentioned in  the Qatari Mernorial. Nevertheless, 

Rofessor EI-Kosheri criticizes Bahrain's Consultants for not cornmenting on 

the so-cailed 'socio-cbil~ural context' allegedly evoked in his fust Opinion 

(para. 34 of the Supplernentaq Opinion). 

The second point in this regard is that ideas such as "connotarions" of a word 

and its wider "socio-cultural context" necessarily entail subjective elements of 

interpretation. 

In advocating this new approach to interpretation, Professor El-Kosheri 

seerns to bc moving into m a s  of vaguenesr and subjectivity? This is in 

Jackson explains the distinction between the denotations of a word and its 
connotations by saying that: "connotations are far more indeteminate than denotations 
... connotations may be subject to considerable variation from one generation to the 
next ... connotations may be rather subjective and not sharcd in the same way by al1 
speakers of a language: our individual expericnce of language and its relation to the 
world is ro somc cxtent unique and idiosyncratic". Jackson, H., U'ords and Their 
Meoning, (1988), p. 59, Longman: London. 



marked conuast to his fmt Opinion, where Professor El-Kosheri was adamant 

th at in terpretation itccording to the SO-caIled "Arabo-lslamic legd uaditions" 

'should not go beyond the text itself taken as a whole or its necessary and 

objectively assessed implications .,.' (para. 26 of Professor El-Kosheri's fmt 

Opinion). He reiterated that ' ... interpretation of an agreement has to be based 
.. , ,  

exclusively on the fmal text which embodies the concordant declaration of the 

parties' (Ibid., para. 71 of 1.' 

10. Professor El-Koshen suggests that 1 have said things that 1 did not in fact say 

conceming subjective interpretation. For example, he says in para. 18 of his 

Supplernentary Opinion thai I favoureù the adoption of a subjective 

interpretation, 'thus giving weight to what one pmy alieges was its real 

understanding of a document', and that 1 have done this in order to disregard 

the objective approach which he allegedly favours. The fact is that 1 did no 

such thing. AI1 1 was concerned with was to show that Professor Ei-Kosheri's 

treatrnenr of rules of interpretation in the so-called "Arabo-Islamic legal 

traditions" was flawed, and that what is imponant in Iegal interpretation is to 

ascenain and accurately to identify the common intention of the parties.' 

s See paras. 20-31 of my fust Opinion. As 1 poinied out, in IsIamic and Arab 
laws,"interpretation has k e n  defined as the procedure for identifying the cornrnon 
Cjoint) intention of the two conuacting parties ... Furthemore, what is clear is that 
nowhere is it to be found that reference to navaux préparafoires in interpreting 
contracts is not admissible. The common intention of the pames can be deduced from 
dl material evidence available CO the court, including in particular the travaux . 
préparatoires" (paras. 25 Bi 31 of my f ~ s t  Opinion). 



C. SPEClFIC COMMEKTS 

1 .  Turning to more spccific points of Professor El-Kosheri's Supplementq 

Opinion, it should be recalled that he observes that 'in order to understand the 

meaning of the Doha Agreement as an Arabic document' it is nccessary to 

have 'recourse to the relevant linguistic iraditions in a &n mio-cultural 

community'. And this, he cmphasises, 'rcpresents the comct linguistic 

approach' (para. 15 of the Supplementary Opinion). 

In the light of this linguistic 'socio-cultural' appmach to interpretation, 

Professor El-Kosheri embarks again upon the interpretation of one single word 

in the 25 December Minutes. The word which rie hoIds, in his Suppfementary 

Opinion, to 'be the key word as compared to the other words' in the second 

paragraph of the Minutes is '>agouzW (hereinafter yojûz). He adds that 

0,ahrain's Consultants were silent on this important issue. But the facr is thar 

the purely linguistic inrerpretation and examination of Professor El-Kosheri's 

statements, including that of the word "yajilz", M'as covered in  Professor 

Badawi's linguistic andysis of the crucial sentence and was also 

comprehensively dealt with by Baiirain's linguistic Consultant, Dr. H01es.~ 

12. In pmgaphs 25-30 of his Supplementary Opinion Professor El-Koshen 

attempts to consme the "key word" "yajiiz" in the 25 Dcccmber Minutes. As 

mentioned earIier, fie would have us inrerpret this "key word" in the light of 

the "socio-cultural tradition" evidentally the Islamic and Arab social and 

See Bahraini Counter-Mernorial, Vol. II, pp. 264-6, 293, 295-6. 



cultural traditions to which Bahrain and Qatar adhere. Instead, he proceeds by 

positing that the Arabic word "yajür", which he translates into English as 

"may", has 'the same connotation' (para. 26). Then he interprets the word 

"yajüz" in the light of a broad definition of the English word "may" from an 

American Rofessor who was, presumably, winng a b u t  legai definitions in 

the English language. 

One wonders what happencd to the "Arabo-Islamic soc io -cu ld  traditions" 

and the connotations of the "key word" thereunder. Professor El-Kosheri's 

argument on the basis of the above definition of the word "may" is neither 

persuasive nor consistent with his basic premise. 

13. As regards the interpretation of al-Tarafan, Professor El-Koshen is again 

speculative and indeed inconsistent with his basic prernise, because he anempts 

to denp the conjunctive nature of the action contemplated by resorting to a 

traditional Islamic law concept of "Al-Ibahu" (para. 32 of his Supplementary 

Opinion), \inhich has no relevance to legal or linguistic niles of inrerpretation 

of contracts. "Al-Ibaha" is a concept used in traditional Islamic jurisprudence 

in the context of what is lawful and unlawful. In other words, Al-Ibaizu is the 

name given to the principle which asscns that human conduct is lawful before 

God unless specifically proscribed: it operaies in the behavioural and moral 

sphere. Not surprisingly, therefore, Rofessor El-Kosheri is not able to give 

any authority in support of his assertion in this context. 

14. In para. 34 of his Supplementary Opinion, Professor El-Kosheri states that the 



plural can mean the singular in Koranic usage, because 'the plural form' is 

used 'to express an action that could be taken by only one person, acting 

disjunctively '. He goes on to suite that Elahrain's expens 'have not taken into 

account the supporting legal literaturc on this point, which I refend to in my 

fust Opinion of January 1992, panicularly the long quotation h m  Sawas 

Pacha'. 1 cannot speak for Bahrain's other cxpcrts, but the mason 1 did not 

rcfer to hfessor  El-Kosheri's quotation h m  Sawas Pacha in my fmt 

Opinion is that it is completely irrelevant to the maaer at issue. The quotation 

is a reflection on the meaning of the verse "Oh ye who believe! Fulfil your 

un der ta king^!"'^ in the Koran, which have been taken as a maxim by Muslim 

scholars, and which has much in comrnon with the Western legal concept of 

pacra surzr servanda. 

15. Sawas Pacha appears to be saying something with which few wouid disagree: 

the obligation to fulfil contractual undertakings applies no1 only to the 

cornrnunity of believers as a whole, but to every individual believer; likewise, 

it applies to each and every contractual undenaking which a believer assumes. 

The quotation from Abou Al-Wafa in para, 40 of Rofessor El-Kosheri's frrst 

ûpinion would appcar to bc making the same point. 1 cannot see what 

possible light cither quotation sheds on the interpretation of the 1990 Minutes. 

16. In his Supplementary Opinion as was the case in his first Opinion, hofessor 

El-Kosheri seems to confuse two separate, although not unrelate., issues, 

'O Koran V:l (Pickthall's translation). 



namely, the rules of Arabie grarmu and the question of kgd and linguistic 

interpretation. For example, after explaining what he considers 'the latest 

scientific methods' of interpretation, Professor El-Kosheri points out that the 

Koran 'remains always the central authoritative pivot and the final point of 

reference as to what is grammatically right or wrong in Arabic' (para. 42 (3) 

of his Supplementary Opinion). 

17. As to the Koran being the authoritative reference for testing Arabic 

grammatical models and constructions, this is undisputed. But the disputing 

parties in the present case are not in disagreement as to the grammatical 

correctness of the 25 December 1990 Minutes. Their disagreement is c e n ~ e d  

on the me legal interpretation of a comctly consmicted sentence, i.e., the 

second paragaph of the 1990 Minutes. 

18. I t  is axiomatic, however, that interpretation, whether linguistic or legai, is a 

system of thought unique to the discipline within which it is applied, and even 

within the same discipline, approaches to questions of interpretation of ideas, 

language and words can Vary widely. The interpretation of Arabic language 

and words is no different in this respect. Thus, differences and disagreements 

between Muslim scholars and jurists are well known. Moreover, these 

controversies were not peculiar to jurists, but were known to exist arnong 

Koranic exegetes as well." 

" See, e.g., al-'Ak (KUid ' A M  al-Rahman), 'Usül al-Tafsir wu Qowd'iduh, 2nd 
, 

ed., 1987, Da al-Kafa's: Beirut. 



19. One of the fundamental reasons for the above-mentioncd disagrtements ccntred 

on the interpretauon of language. Ibn Khaldün, for example, in his famous 

and authoritative work al-Muqdimah, rcferreù to one of the rtasons for the 

disagreement which existed arnongst tarly jurists. He atuibuttd their 

differcnces to disagrecments on interprcting the authoritativc rexts (notably the 

Koran). He continucd: '[tlhe tcxts are in Arabic. In many instances, and 

tspecially with regard to legal concepts, thcre are celebrated differences amone 

thcm as to the meaning implicit in the words'.12 

20. More recentl~', Dr. al-Turki, Director of the lslamic University of Muhammad 

bin Sa'üd in Saudi Arabia, observcd that the reasons for disagreement among 

Muslim jurists are numerous: "Islam was revealcd in Arabic. And many of the 

differences in adducing niles and intcrpreting them were due to the differences 

in lunguage and ifs interprétation."'" 

21. Therefore, Professor El-Koshen's proposition that Arabic l a q u a g e  is 

understood in the same manncr by al1 Arab speakers and that its rules of 

inrerpretation are uniform and linear, because the Koran provides the correct 

gammatical refcrence, is highly debatable. In any event, neither he nor 

Rofessor Ayyad has produccd any tvidcncc based on the Koran which 

- 

l2 Ibn Khaldûn, The Muqaddimah: An Inaoduczion to Hisrov, p. 3, vol. 3, 1958, 
(uanslated from the Arabic by Franz Rosenthal), Routlcdge & Kegm Paul: London. 

" al-Turki ('Abdullah bin 'Abd al-Muhsin), Direclor of the lslamjc University of 
'Imam Muhammad bin Su'tid, 'Asbdb 'Ikhiilhf al-Fuqahd', pp. 2-3, 1977, Maktabat 
al-Riyyad al- haditha: Riyyad. 



indicates that the sentence in the second parapraph of the 25 Dectmhr  1990 

Minutes allowed cither Party to proceed with a unilattr;ù application. 

D. CONCLUSIOS 

22. In conclusion, 1 remain convinced that my fust Opinion of 20 May 1993 

represents the correct view on al1 the lepl issues cxamined therein. 

Adnan Amkhan 

Old College. 
University of Edinburgh, 
7 December 1992. 
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SUPPLEMENTARY LINGUISTIC O P I N I O N  

by D r  E l  S a i d  M. Badawi, 
P r o f e s s o r  o f  A r a b i c  Language and L i n g u i s t i c s  

and D i r e c t o r  of t h e  A r a b i c  Language I n s t i t u t e ,  
The American U n i v e r s i t y  i n  C a i r o ,  Egypt  

On 22 May 1992 1 s u b m i t t e d  a n  Op in ion  on  

i n t e r p r e t i n g  t h e  m i n u t e s  of a mee t ing  h e l d  between 

t h e  M i n i s t e r s  o f  F o r e i g n  A f f a i r s  o f  t h e  S t a t e  o f  

B a h r a i n  and  t h e  S t a t e  o f  Q a t a r  and t h e  Kingdom o f  

Saud i  A r a b i a ,  d a t e d  2 5  December 1 9 9 0 .  T h i s  Opin ion  

was i n c l u d e d  i n  Volume II,  Annex II,  pp.257-284 of 

the Counter-Memorial s u b m i t t e d  t o  t h e  I n t e r n a t i o n a l  

Cour t  of J u s t i c e  by t h e  S t a t e  of  B a h r a i n  on 11 June  

1 9 9 2 .  

T h i s  Opin ion  of mine was r e sponded  t o  by P r o f e s s o r  

A .  E l  Koshe r i  and P r o f e s s o r  Shukry Ayyad, e x p e r t s  

f o r  t h e  S t a t e  of  Q a t a r ,  i n  t h e i r  Supplementary  

Opin ions  d a t e d  1 6  September 1992 and  17 September 

1992 r e s p e c t i v e l y  and annexed t o  Volume II of  t h e  

Reply s u b m i t t e d  by t h e  S t a t e  of  Qatar on 28 

September 1992 t o  t h e  I n t e r n a t i o n a l  C o u r t  o f  J u s t i c e  

and a p p e a r i n g  on  pp.77-115 of t h a t  volume. 

I n  t h e i r  Supplementary  Op in ions  t h e  t w o  eminen t  

p r o f e s s o r s  n o t  only made c e r t a i n  a s s e r t i o n s  w i t h  

w h i c h  1 do  not ag ree  b u t ,  p e s h a p s  more 

s i g n i f i c a n t l y ,  dec l i ned  t o  r e spond  t o  i m p o r t a n t  

a rguments  advanced  i n  my p r e v i o u s  Op in ion .  



The following is in answer to these t w o  

Supplementary Opinions, in this order: first 

Professor Ayyad's, and seeondly Professor El 

Kosheri's. I also deal, at paragraphs 21-22, with 

certain linguistic arguments contained at paragraph 

4.73 of the Qatari Reply. 

Page references in this present Opinion are to the 

respective volume of the pleadings before the Court 

in which the earlier Opinions occur. The first 

Opinlons of Professors El Kosher~ and Ayyad are in 

Volume III of the Qatari Memorial, and their second 

(or supplementary} Opinions are ln Volume II of the 

Qatari Rep1.y. My first Opinion and the 

Supplementary Opinion of Dr Holes are in Volume If 

of the Bahraini  Counter-Mernorial. 

Çoilrnents on Professor S h u k r v  Avvad's Sua~lementary 

A large section of Prof essor Ayyad' s Supplementary 

Opinion is devoted to grammatical discussions, some 

of which are the repetition of arguments advanced in 

his previous Opinion (and subsequently answered) and 

some are self-justifying in the fgce of criticism 

levelled against him by the Bahraini experts, but 

none of this grammatical discussion has a direct 

bearing on the interpretation of the minutes under 

discussion. 



I will, therefore, deal only with three points which 

1 believe address real issues in the wordings and 

interpretation of the Minutes. These are: 

(1) The meaning of a1 t a r a f a n  ("the two parties") 

in the various Arabie documents. 

(ii) The role of the verb y a t a u a m  ("move 

forward/move t o w a r d s w )  in t h e  c r u c i a l  

sentence 

{iii) The absence of response to certain key issues 

in my previous Opinion. 

Treatment of these is as  follows: 

- 
The  use  of t h e  word a l  tarafan ( " t h e  t w o  warties"l 

t h r o u a h o u t  t h e  documents a t t a c h e d  t o  t h e  Oatarl 

Mernorial 

In my previously submitted Opinion 1 presented the 

results of a survey 1 carried out on the use of the 

word a1 t a r a f a n  throughout over fifty Arabic 
1 

documents generated by the two S t a t e s  during their 

negotiation and which were attached to the Qatari 

Mernorial with an English translation completed by 

the Qatari side. The result of that survey as 

presented in my Opinion was as follows: 



"In  al1 t he se  occurrences t h e  word 31 tarafan 
is used i n  t h e  b a s i c  sense of t h e  du'al and 
whenever t he re  is a ques t ion  of a c t i o n  it 
always a p p l i e s  j o i n t l y  end uniformly t o  t h e  
two p a r t i e s .  Not even once does t h e r e  occur 
a s i n g l e  q u a l i f i c a t i o n  t$ a l t e r  t h i s  uniform 
use of t h e  word al._tarafanW . pp. 268-9.  ' 

10.  I n  h i s  S~ppleinentary Opinion Professor  Ayyad 

ehallenged t h i s  conclusion of miné by descr ib ing  i t  

a s  "simply not t r ue" .  (p.111). 

11. In support  of this view, Professor  Ayyad c i t e d  f i r s t  

an example from the  above-mentioned documents 

(pp.111-2) and rendered it i n t o  English using h i s  

own t r a n s l a t i o n ,  thus: 

"The ' t w o '  p a r t i e s  p l edge  t o  abs t a in  from a l 1  
information a c t i v i t i e s  dir 'ected a g a i n s t  the  
o the r  p a r t y  ..." 

1 2 .  With no further argument o r  a d d i t i o n a l  evidence,  

o the r  than h i s  own t r a n s l a t i o n ,  he concluded t h a t :  

"These c lauses  used the p l a i n  dual form where 
what i s  intended is "each par ty" .  p.112. 

"No o the r  evidence could be more det r imenta l  
t o  Professor  Badawi's a l l e g a t i o n ,  nor t o  h i s  
supposi t ion (p. 1 1 )  t h a t  i f  u n i l a t e r a l  
a c t i o n  had been intended,  t h e  c r u c i a l  
sentence in t h e  1 9 9 0  agreement should 
' i nev i t ab ly '  have used an e x p l i c i t  expression 
such as =un m i n  a l  t a r a f a v ~  ( e i t h e r  of t he  
two p a r t i e s .  ) " . 

1 4 .  Professor  Ayyad used two more examples from the 

above documents ( s ee  below) but was content with a 



mere t r a n s l a t i o n  of h i s  own. He made no a t t e m p t  t o  

a n a l y s e  them i n  any way. 

15. I n  f a c t ,  P r o f e s s o r  Ayyadis own t r a n s l a t i o n  of t h e  

t h r e e  exarnples o f f e r s  no suppor t  f o r  h i s  clairn,  .,,, 

1 6 .  We can,  w i  t h  j u s t i f i c a t i o n ,  t u r n  Prof e s s o r  Ayyad' s 

argument sround by simply saying:  what was in f a c t  

" in tended"  by t h e  wosding of t h e  f i r s t  example was 

t o  pledge joint a c t i o n  uniformly and j o i n t l y  by t h e  

"two p a r t i e s ' ' .  But t h e r e  i s  more t o  t h e  sen tence  

. t h a n  j u s t  t h a t .  The a c t  of p ledging i n  the sen tence  

has t o  be j o l n t l y  concluded by t h e  two ~ a r t i w ,  n o t  

rnerely by each one on i t s  own. There was no 

sugges t ion  t h a t  one p a r t y  might p ledge and t h e  o t h e r  

m i g h t  not. I n  f a c t  t h e  t o s e t h e r n e s s  1s of t h e  

e ssence  i f  such a p l e d g e ,  t o  be under taken by t h e  

two p a r t i e s  t o  r e f r a i n  from a l 1  propaganda 

a c t i v i t i e s  a g a i n s t  one ano ther ,  could  be worth 

anything. The f a c t  t h a t  such a pledge could  a l s o  be 

desc r ibed  by us ing  an a l t e r n a t i v e  forrn of words 

which might i n c o r p o r a t e  t h e  words "each one" i s  

immater ia l  here .  Whatever form of words 1s used 

must make it c l e a r  t h a t  t h e  p ledge e p p l i e s  to bath 

p a r t i e s ,  o r  it would change t h e  meaning. 1 n o t e ,  

however, t h a t  P r o f e s s o r  Ayyad makes no sugges t ion  

t h a t  t h e  words " e i t h e r  p a r t y "  {or "each one" used i n  

t h e  sense  of " e i t h e r  p a r t y " )  might have a r o l e  t o  

p lay  i n  any such  wording. 



1 7 .  The same i d e a  of t o g e t h e r n e s s  and un i fo rmi ty  of 

t r e a t m e n t  i s  a t  t h e  h e a s t  of t h e  o t h e r  two s e n t e n c e s  

c i t e d  by P r o f e s s o r  Ayyad. The f i r s t  is: 

.,., 
" . . . e s p e c i a l l y  t h o s e  [ l e t t e r s ]  which were 
exchanged between Your Majesty and the ' t w o '  
p a r t i e s " ,  (p.112) ( P r o f e s s o r  A y y a d ' s  
t r a n s l a t i o n ]  [Emphasis suppliedl 

18 .  This  r e f e r r e d  t o  correspondence n o t  j u s t  between t h e  

King and 9ne n a r t v ,  b u t  between t h e  King and hoth 

p a r t i e s .  There was no sugges t ion  t h a t  t h e  King 

might have exehanged l e t t e r s  w i t h  one p a r t y  and not 

w i t h  t h e  o t h e r .  

1 9 .  In t h e  third example, 

"... by which t h e  r i g h t s  of t h e  ' t w o '  p a r t i e s  
a re  he ld  i n t a c t "  (p.112) 

2 0 .  i t  i s  c l ear  t h a t  whatever holds  t h e  rights of t h e  

two p a r t i e s  i n t a c t  should a c t  uni formly f o r  both, 

n o t  just f o r  one or t h e  o t h e r .  A s i m i l a r  i d e a  could  

a l s o  be phrased d i f f e r e n t l y ,  by u s i n g  t h e  e x p r e s s i o n  

"each p a r t y "  sa  long as t h e  meaning "both"  was 

safeguarded,  b u t  n o t  by us ing  t h e  words " e i t h e r  

p a r t y "  (or "each p a r t y "  in a situation where t h e y  

would be t aken  t o  c a r r y  t h e  sense of " e i t h e r  

P a r t y N ) .  

2 1 .  f t  would n o t  be necessa ry  t o  say more, b u t  f o r  t h e  

f a c t  t h a t  paragraph 4 . 7 3  of t h e  Q a t a r i  Reply 



a t t e m p t s  t o  make the same p o i n t  on the b a s i s  of 

under tak ings  con ta ined  i n  t h e  Mediat ion P r i n c i p l e s  

of 1 9 7 8  and t h e  l e t t e r  from King Fahd t o  t h e  Amir of 

Qatar of 19 December 1987.  These examples are ( i n  

Qatar's t r a n s l a t i o n ) :  

(1 ) "The P a r t i e s  s h a l l  under take  t o  r e f r a i n  ... 
from engaging i n  any propaganda activity 

against  each other  ..." (paragraph 3 (a )  of  

t h e  Mediat ion P r i n c i p l e s ) .  

( i i)  "The P a r t i e s  s h a l l  under take  t o  r e f r a i n  from 

c a r r y i n g  o u t  any act  t h a t  would impede t h e  

course  of n e g o t i a t i o n s  ... " ( i b i d ,  paragraph 

3 (b) - t h i s  i s  r e f e r r e d  t o ,  but n o t  quoted i n  

paragraph 4 . 7 3  of t h e  Qatari R e p l y ) .  

Liii) "The P a r t i e s  shall under take  n o t  t o  p r e s e n t  

t h e  d i s p u t e  t o  a n y  i n t e r n a t i o n a l  

o r g a n i s a t i o n "  ( i b i d ,  paragraph 3 ( c ) ) .  

( i v )  "The P a r t i e s  under take  to r e f r a i n  from t o  

d a t e  from any media a c t i v i t i e s  against  each 

o t h e r "  (paragraph (b) of the second item of 

t h e  l e t t e r  from King  Fahd of 1 9 t h  December 

1 9 8 7 ) .  

I n  al1 the above examples, t h e  Arabic  f o r  " t h e  
- 

P a r t i e s "  i s  gl - tarafan ,  and t h e r e f o r e  both p a r t i e s  

a r e  in tended.  1 would have thought  i t  c r y s t a l  clear 



t h a t  i n  each  case t h e  u n d e r t a k i n g  i s  by both ~ u t i e s  

foue-, and t h a t  by no s t r e t c h  o f  t he  i m a g i n a t i o n  

c o u l d  it be a rgued  t h a t  t h e  t e x t  only e o n t a i n s  an 

u n d e r t a k i n g  by one p a r t y  and no t  by t h e  other as 

w e l l .  ft may well be p o s s i b l e  t o  e x p r e s s  a similsr 

meaning i n  a form of words which u s e s  the e x p r e s s i o n  

"each p a r t y u  - b u t  t h e  form of words chosen  would 

need t o  make i t  clear t h a t  t h e  u n d e r t a k i n g  was by 

b o t h  p a r t i e s  t o g e t h e r ,  o t h e r w i s e  i t  would change t h e  

s e n s e .  1 n o t e  t h a t  t h e r e  is no s u g g e s t i o n  t h a t  a 

s i m i l a r  rneaning could be conveyed u s i n g  a form of 

words i n c l u d i n g  " e i t h e r  p a r t y " .  I do n o t  t h i n k  t h a t  

t h e s e  examples o r  t h e  views of P r o f e s s o r  Ayyad 

d s s c u s s e d  above h e l p  Qatar  i n  i t s  argument t h a t  

pa rag raph  2 , o f  t h e  Minutés  of 2S th  December 1 9 9 0  

allowed e i t h e r  party t o  submit  t h e  c a s e  to t h e  Court 

on its own. 

(i i)  r o k  of t h e  verb  ~ a t a a m  l"move t o w a u  

Fove forward") i n  t h e  c r u c i a l  s e n t e n c e  

23 .  I n  his f i r s t  Opinion,  P r o f e s s o r  Ayyad d e s c r i b e d  t h e  

verb w d d a m  as b o t h  t h e  "main verbn within t h e  

v e r b a l  group - U x  (("move towards  

r u b m i t t i n g " )  and s t a t e d  t h a t  it "has n o t  l o s t  i t s  

i n i t i a l  meaning by b e i n g  used i d l o m a t i c a l l y  i n  t h e  
- - 

phrase :  yataqaddam a l  tgsafan bitnrh a l  mawdu(;* 
b . m 

(p .321-322)  ( " t h e  two p a r t i e s  move t o w a r d s  

subrni t t i n g  t h e  m a t t e r " ) .  



Subsequent ly ,  i n  my f i r 6 t  Opinion, 1 o b j e c t e d  t o  h i s  

e d i t i n g  o u t  t h e  va lue  of t h e  v e r b  y a t a a a w  ("move 

towards/move forward")  from t h e  E n g l i s h  t z a n s l a t i o n ,  

bas ing  my o b j e c t i o n  on t h e  f a c t  t h a t  such a n  

omission i s  no t  cornmensurate w i  t h  h i s  own a n a l y s i s  ., , ,  

of t h e  sen tence .  1 a l s o  o b j e c t e d  i n  p a r t i c u l a r  t o  

h i s  d e s c r i b i n g  the v e r b  a s  t h e  main one (my f irst  

Opinion p.279). P r o f e s s o r  Ayyad j u s t i f i e d  h i s  

a c t i o n  i n  h i s  op in ion  by s t a t i n g  t h a t  t h e  v e r b  

vataaaddam " v a n i s h [ e d ] "  ! )  from t h e  t r a n s l a t i o n  

p.114. He went f u r t h e r  to r e s t a t e  h i s  p o s i t i o n  a s  

f o l l o w s :  

" I n  my o r i g i n a l  opinion 1 have j u s t  h i n t e d  a t  
t h e  presence  of t h i s  word 'y&aaaddam', 
because 1 could g e t  a long w i t h  my argument 
wi thou t  i t s  suppor t " .  p.114. 

Having d e s c r l b e d  t h e  v e r b  vataaaddam ("move 

forward/move towards")  a s  t h e  main one w i t h i n  t h e  

v e r b a l  phrase ,  i t  i s  n o t  j u s t i f i a b l e  t o  ignore  i t s  

va lue  when making an  argument based upon t h a t  

p a r t i c u l a r  v e r b a l  phrase .  

"To submit" ,  t h e r e f o r e ,  remains a n  i n s u f f i c i e n t  

t r a n s l a t i o n  f o r  t h e  v e r b a l  group yatauaddarn . . 
b a t a r h .  P r o f e s s o r  Ayyad, a f t e r  some p r o t e s t s ,  ends 

t h i s  t ime  by o f f e r i n g  "move forward" a s  a 

t r a n s l a t i o n  f o r  t h e  v e r b  vata- b u t  Uenies t h a t  

such an  express ion  i m p l i e s  a p r o t r a c t e d  a c t i o n ,  

bas ing h i s  d e n i a l  on t h e  c la im t h a t  " t h e r e  i s  no 

clue e i t h e r  i n  t h e  t e x t  or  i n  t h e  s i t u a t i o n  to  t h i s  



c o n n o t a t i o n " ,  p l 1 4  Having come t h u s  f a r  i t  

c a n n o t  be d e n i e d  t h a t  t h e r e  i s  a d i f f e r e n c e  on t h e  

tirne a x i s  be tween  j u s t  " t o  submi t "  and "to move 

f o rwa rd  t o  s u b m i t "  . 

27. As for t h e  " t empora l  c o n n o t a t i o n  ... i r n p l y l i n g ]  a 

p r o t r a c t e d  s p a n  of t ime"  ( i b i d ) ,  i n  t h e  words  of 

Professor Ayyad, it is d e f i n i t e l y  t h e r e  i n  t h e  

c r u c i a l  s e n t e n c e .  The s e n t e n c e  p o i n t s  to t h e  

B a h r a i n i  F o r m u l a  a n d  t h e  s t e p s / p r o c e d u r e s  

c o r n e n s u r a t e  w i t h  it as t h e  b a s i s  a c c o r d i n g  t o  which 

t h e  two s i d e s  w i l l  j o i n t l y  move f o r w a r d  t o  s u b m i t  

t h e  case t o  t h e  ICJ, if, a f t e r  May 15, 1 9 9 0 ,  they 

decide t o  turn t o  it (see my f i r s t  Opinion, pp. 264-  

272). 

2 8 .  The c h o i c e  of t h e  v e r b a l  g roup  i n  " t h e  two parties 

may move f o m a r d  to  s u b m i t  t h e  c a s e  t o  t h e  I C J "  

i n s t e a d  of t h e  s i m p l e  v e r b  " t h e  two par t ies  may 

s u b m i t  t h e  c a s e  t o  t h e  I C J "  h e r a l d s  and  har rnonious ly  

moulds  i n  w i t h  t h e  s u g g e s t i o n  t h a t  further a c t i o n  

was e n v i s a g e d  b e f o r e  s u b m i s s i o n .  

(iii) The absence of res~onse to cer ta in  key issues in mv 

Previous Oalnlon 
. . 

2 9 .  P r o f e s s o r  Ayyad, u n l i k e  P r o f e s s o r  E l  K o s h e r i ,  

r e c o g n i s e d  t h e  e x i s t e n c e  i n  my O p i n i o n  o f  "a 

s p l e n d i d  g r a p h i e  d e s c r i p t i o n  of t h e  s e n t e n c e  u n d e r  

discussion" pp. 113-4. But  instead of r e f u t i n g  t h e  



basis upon which the schematic diagram was built or 

challenging the reasoning that led to its ultimate 

conclusions, he evoided the whole issue by simply 

accusing me of failing t o  put my own descrfption t o  
.. , ,  

use, (p .  1 1 4 ) .  

A simple review of rny Opinion would show that, 

contrary to what Professor Ayyad has claimed, 

extensive use had been made of that schematic 

analysis of the crucial sentence al1 through the 

Opinion (Bahraini Counter-Mernorial, Volume II, 

pp.264-272). Significance, therefore, will have to 

be attached to the failure of both Professors Ayyaa 

and El Kosheri to challenge that analysis or 

seriously query it. Indeed, they seem to have been 

unable to produce any competing analysis. 

Professor Ayyad has never claimed, as Professor El 

Kosheri did, that the ferninine pronominal suffix 

refers to the masculine or that a dual . I 

inflection may be added to the verb yataaaddam which 
- 

precedes its dual subject, U tarafan. Yet h i s  

silence on these issues and his denial of 

assistance, being the language expert, to Professor 

El Kosheri, in the latter's defence of an untenable 

position, must surely suggest that he agrees with 

Bahrain' s experts on these elementary but crucial 

points. Professor El Kosheri's insistence on 

holding his position on these issues in the face of 



overwhelrning evidence to t h e  contrary cannot be 

accepted. 

MY comments address t he  following i ssues :  

(i) . Misrepresentat ion of Bahrain's experts' 

views, mine included. 

( i i)  Taking e l i b e r t y  w i t h  grammatical ru le s  and 

al leging  the s igni f icance  of punctuation i n  

the Koran and Modern Arabic. 

( i i i )  The "key word"  i n  the c r u c i a l  sentence. 

( i v )  The lack of response to c e r t a i n  key i ssues .  

Treatment of these is as  follows: 

(i) xDerts' v iews  

33. 1 noted w i t h  su rp r i se  t h a t  Professor E l  Kosheri 

a t t r i b u t e s  t o  Bahrain's experts, including myself, 

views which were never expressed by them. 1 wfsh 

here  t o  speak only f o r  myself and so w i l l  g ive two 

examples of t h e  more ser ious  rnisrepresentations of 

my own views: 



Professor El Kosheri cla'ims that the various experts 

now accept that it does not matter in English 

whether al is translated as "the parties" or 
* 

"the two parties" (p .82,  para 5 and p.83 ,  para B I .  

He also claims that "it appears no longer disputed  - 
that al tarafan in the Arabic language does not 

imply per se eonjunctive action" (p.93, para 31 and 

p . 8 4 ,  para 1l.B). 

Al1 through my Opinion 1 made it absolutely clear 

that it is absolutely necessary when translating a 

dual noun into English that the word should be 

used before the English plural (see, for example, my 

example of the "two tanks" on p . 2 7 5 ) .  The .only 

xnstanee in which "two" would not necessarily be 

used before the English plural, when an Arabic d u a l  

i s  translated into English, would be when the 

context is indisputably clear that only "two" are 

intended (such as in a reference to "my parents"). 

Nowhere in my opinion did  1 give the slightest 

suggestion that "it does not mat te r  [sic) in English 

whether 'al tarefan' Is translated as 'the parties' 

or 'the two parties' ." 

Sirnilarly 1 have maintained throughout rny Opinion 

that whenever there is act ion  attributable to a dual 

noun the action applies, in the absence of any 

qualification to the contrary, jointly and uniformly 

to the two parties (eg. ibid, p p . 2 6 8 / 9 ) .  



36. What makes s t a t e m e n t s  by P r o f e s s o r  E l  Kosheri  such 

as t h o s e  quoted above more d i s t u r b i n g  i s  t h e  f a c t  

t h a t  he u s e s  them as s teppfng  s t o n e s  t o  reach some 

of h i s  unaccep tab le  conc lus ions ,  viz. t h a t  t h e  two 

s t a t e s  are f r e e  t o  s p p l y  s e p a r a t e l y  t o  t h e  XCJ. 

( i i l  e s a r d  f o r  ~ r n a t $ c a l  rules and tk 

aii e o e a s i a n i r i c a n r e t i ~ u n ç t u a t i ~ n  in the 

Roran and  Modern Arabiç  

37 .  The use P r o f e s s o r  E l  Xosheri  makes of  Arabic  grammar 

i s  r a t h e r  innova t ive :  

( a  1 I n  h i s  Supplernentary Opinion he calls for 

adher ing  r e l i g i o u s l y  t o  t h e  r u l e s  of t h e  

Arabic grammar because, as he p u t s  it: 

" A l 1  r u l e s  of Arabic grammar were 
e s t a b l i s h e d  two c e n t u r i e s  a f t e r  t h e  
r e v e l a t i o n  of t h e  Koran, ... as the 
main r e f e r e n c e  and u l t i m a t e  test f o r  
t h e  c o r r e c t n e s s  of a g i v e n  l i n g u i s t i c  
fo rmula t ion  i n  Arabic and to i n d i c a t e  
what should  be unders tood by t h e  
wording used i n  a c e r t a i n  document i n  
Arabic" (p .86) .  

(b) He further narrows h i s  terms of r e f e r e n c e  t o  

t h e  mode1 provided by t h e  Xoran as, i n  h i s  

words : 

" t h e  mode1 provided by t h e  Koran 
c o n s t i t u t e s  t h e  u l t i m a t e  c r i t e r i o n  t o  



determine ' the true rneaning of a 
particular linguistic usage". (ibid) 

(C) However, in praetice Prof essor El Kosheri 

shows very little respect for the rules of 

the very grammar to which he attaches sa much 

importance. fn this respect he not only 

keeps disregarding the established rules of 

grammar (eg. hi6 insisting, among other 

things, on having the feminine pronominal 

suffix hg referring to the masculine noun 

in violation of the grammatical rules of 

the language of both the Koran and Modern 

Arabic) but he also, with some originality, 

rnakes up his own grammatical rules as he goes 

a 1 ong.. 

The latest example of this type of grammatical 

invention rule is his claim that: 

"The best antecedent rule does not apply as a 
rule of grammatical construction in the 
present context (le. the rule on which 
Bahrainas consultants rely to show that the 
phrase "proceedings arising therefrom" 
relates to the Bahraini Formula), since the 
said rule requires for its operation that the 
several antecedents are separated by commas, 
and in the Arabic original text of the Doha 
Agreement there are no such commasM. (ibid, 
p.96.) 

Surprisingly, Professor El Xosheri cites as 

authority for this so-called rule an English text on 

legal drafting in the English language. He 

surprises us further by trying to apply that rule of 



Engl i sh  n o t  merely t o  t h e  language of ,  Bay, Arabic 

newspapers but t o  nothing l e s 6  than t h e  language of 

the Koran i t s e l f .  He s a y s ,  " t h e  r u l e  applies a 

p r i o r i  w i t h  r e g a r d  t o  the language o f  t h e  Koran 

where punc tua t ion  p l a y s  a v i t a l  r o l e "  (p .96,  n o t e  

5 )  

40.  The Koran was r e v e a l e d  t o  the Prophet  Mohammed and 

recorded i n  t h e  Arabic w r i t i n g  system of h i s  t ime.  

The w r i t i n g  of t h e  Koranic t e x t  has  since passed 

through v a r i o u s  s t a g e s  but n o t  a t  any s t a g e ,  

i n c l u d i n g  t h e  p r e s e n t  t ime,  have gommas. c u e s t a  

~liarks. be-5- semi ca lons .  = x ' = l a m a t l ~ n  " 

parks  o r  any s i m i l a r  s i g n s  e v e r  been used anywhere 

i n  t h e  Koran. To insert such  punc ta t ion  marks would 

invo lve  i n t e r f e r e n c e  wi th  t h e  t e x t .  

4 1 .  As f o r  Modern Arabic. " t h e  use  of punc tua t ion  is 

a t t r i b u t e d  t o  Ahmed Z a k i  Pasha ( 1 8 6 7 - 1 9 3 4 ) " ,  ( s t a t e s  

Said A. Nagy on page 5 2  of h i s  MA tbesis "The role 
. . 

gf m n c t u a t i o n  ln -", Arnerican 

University i n  Ca i to ,  1990)  "who, i n  1 9 1 2  or 1913,  

was t h e  f i r s t  one t o  i n t r o d u c e  punc tua t ion  marks  

i n t o  Arabic accord ing  t o  t h e  syetem p r a c t i s e d  i n  

European languages".  The r e s u l t s  of t h e  e m p i r i c a l  

reoearch which M r  Nagy cerried o u t  fo r  h i s  t h e s i s  

c l e a r l y  show t h a t  t h e  punc tua t ion  marks ( i n c l u d i n g  

commas), when they  a r e  used at 1 are o f t e n  

haphazardly  a p p l i e d .  The r u l e  sugges ted  by 

Professor E l  Kosheri j u s t  does  n o t  exist. 



(iii) The kev word i n  the  c ruc ia l  sentence 

4 2 .  Contradiction i s  noted i n  Professor E l  Kosheri 's 

choice, a t  two d i f f e r e n t  times, of what he considers 

a s  t h e  key word i n  t h e  c ruc ia l  sentence. 

43 .  I n  h i s  Opinion submitted on 26  January 1 9 9 2 ,  

Professor E l  Kosheri norninated t h e  word "AaIvha" 

(his own s p e l l i n g )  a s  the  most important one in the 

sentence. On page 2 7 4  he says: 

"However, f o r  the co r rec t  understanding of 
the e n t i r e  t e x t  , the focus should be more 
prec lse ly  on the  f i n a l  word: ' A l a y h a '  i n  
order t o  determine w h a t  should be construed 
a s  being refer red  t o  i n  ' therefrom ... e t c . ' "  

Professor E l  Kosher i  moved from there t o  a r g u e  t h a t  

the referecce of the  feminine pronominal s u f f i x  

i n  t h e  "focus word "hlayh$"" is t o  the  masculine 

noun t a r h  ("submission") . If co r rec t ,  such linkage 
* 1 - - 

may then be used t o  suggest that g l ' i l r a ' a t  ( " the  

procedures/steps") i n  the c ruc ia l  sentence a r e  meant 

t o  be those of t h e  Court (as Qatar claims) and not  

those r e su l t ing  from adhering t o  the Bahraini 

Formula. 

When t h i s  attempt by Professor E l  Kosheri t o  refer 

t o  a masculine noun as feminine was destroyed by the 

Bahraini consultants (eg. my f i r s t  Opinion, pp.266- 

267 and 280 -282 )  and the house of cards b u i l t  upon 



that l i nkage  crurnbled, P ro f e s so r  E l  Kosheri ,  i n  h i s  

Supplementary Opinion da t ed  1 6  September 1992, 

removed t h e  word 'alavh; from c e n t r e  stage i n  favour  

of vauouz, a word r ece iv ing  ha rd ly  any a t t e n t i o n  

from P ro fe s so r  E l  Kosheri i n  h i 6  f i r s t  Opinion, I n  

h i s  Supplementary Opinion h e  wrote  a s e c t i o n  on t h e  

word y a s o u  i t s e l f .  On page 91 he dec l a r ed  t h a t :  

. "This emphasis could on ly  mean t h a t  t h e  word 
yaeour  was considered as t h e  key word a s  
compared t o  t he  o t h e r  words inc luded  i n  t h a t  
sen tence" .  

4 6 .  P rofessor  E l  Kosheri even accuses  t h e  Bahraini  

c o n s u l t a n t s  of ignor ing  t h e  "koy word" -: 

" . . . '  i n  spite of t h e  f a c t  t h a t  a s u b s t a n t i a l  
p a r t  of t h e  a n a l y s i s  i n  (his] first O p ~ n i o n  
foeused thereon". ( p . 8 9 )  

4 7 .  X went through Prof e s so r  E l  Kosheri ' s f irst O p i n i o n  

s eve ra l  tirnes looking f o r  t h i s  " s u b s t a n t i a l  p a r t "  of 

h i s  a n a l y s i s  but 1 could on ly  f i n d  t w o  minor 

r e f e r e n c e s  t o  yaaouz on pages 286 and 2 9 8 .  I n  

n e i t h e r  of t h e  p laces  was vaaouz desc r i bed  a s  a key 

word o r  even ass igned  a key role. 

4 8 .  On the  o t h e r  hand, D r  Hales i n  h i s  Opinion (pp.295- 

6 ) ,  con t r a ry  to what Professor  E l  Kasheri  has 

asserted, devoted more space t o  yaaouz than  t h a t  

assigned t o  it by Pro fe s so r  E l  Koçheri.  For myself ,  

1 inc luded it  i n t o  my sentence scheme on pp.264-5. 



4 9 .  c ut what  I c o n s i d e r  t o  be of  great s f g n i f i c a n c e  i s  

P r o f e s s o r  E l  Koshe r i '  B e f f o r t  t o  downgrade t h e  r o l e  

of 'u i n  h i s  Supplementary Opinion  a f t e r  having ,  

i n  h i s  f i r s t  Opinion,  acco rded  it a d e c i s i v e  r o l e  

not o n l y  i n  t h e  c r u c i a l  s e n t e n c e  b u t  t h e  d e c i s i v e  

r o l e  " fo r  t h e  c o r r e c t  u n d e r s t a n d i n g  of  t h e  e n t i r e  

t e x t m  . ( P r o f e s s o r  E l  K o s h e r i ' s  first Opinion ,  

p.274.) 

( i v )  The l a c k  o f  r e m o n s e  bv P r o f e s s o r  E l  Koshefi 

t o  c e r t a $ n  kev  i w e s  in mv O ~ i n i o ~  

A t  the h e a r t  of my Opinion  was t h e  c o n c l u s i o n  t h a t :  

" J o i n t  a p p l i c a t i o n  i n d i c a t e d  by t h e  c r u c i a l  
s e n t e n c e  i s  a  f u n c t i o n  of several  of i t s  
cornponents balanced t o g e t h e r  i n  a s t a t e  of  
i n t e rdependence  i n  s p i t e  of t h e  f a c t  t h a t  the 
n o t i o n  of  " t o g e t h e r n e s s _ "  is i n h e r e n t l y  
associated w i t h  1 t a  i n  p a r t i c u l a r .  
Any a t te rnpt  a t  a l t e r ' i n g  o r  m i s i n t e r p r e t i n g  
one  component i s  bound t o  r e n d e r  t h e  e n t i r e  
s e n t e n c e  mean ing les s" .  p.272. 

T h i s  c o n c l u s i o n  was t h e  f u n c t i o n  of a c o n t e x t u a l  

a n a l y s i s  of t h e  semantic-grammatical  components o f  

t h e  c ruc ia l  s e n t e n c e  as c o n s t i t u t i n g  a s i n g l e  u n i t  

o f  meaning,  which  a n a l y s i s  was f o l l o w e d  by 

s u p p o r t i n g  l i n g u i s t i c  r e a s o n i n g  s t r e t c h i n g  from page 

2 6 4  t o  page 2 7 2 ,  



5 2 .  Professor El Kosheri never challenged this analysis 

of the crucial sentence. In fact, he went along 

w i t h  some of its conclusions. For example, be 

changed, without saying why, his translation for the 

verb group v a t a c r a d d a m d a  ffrom j u s t  'to . a 

submit" as he regulaxly rendered it fnto  Eaglish in 

his Opinion (eg. pp.274, 277, 2 6 6 )  to %ove foward 

to submit" i n  his Supplementary Opinion ( e g .  pp.94, 

9 5 ) .  

5 3 .  The latter translation of the verb group is 

important for the comprehensive analysis of the 

crucial sentence  in which the element of time 

p r o t r a c t i o n  is present. T h i s  suggests to me that 

t h e  parties acknowledged t h a t  there were further 

steps to  be taken by the  parties after May 1991 

before submission to the Court. 

El Said Badawi 
Prof essor 
The American Universi ty  in Cairo 
Cairo c 
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Supplementary Opinion by Dr. Clive Holes. 
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Second S u ~ ~ l e m e n t a r v  Opinion 

b y  Dr. C.D. Holes 

Facultv of Oriental Studies & Trinitv Hall 
University of Cambridge 

United Kingdam 

1. On 7 August 1991 1 gave an opinion on the meaning of the Minutes of a 
Meeting between the Foreign Ministers of the State of Bahrain, the State of Qatar and 
the Kingdom of Saudi Arabia, signed and dated 8.6. 1411 A.H., corresponding to 25 
December 1990, This was attached as an annex to a letter fiom the Foreign Minister 
of Bahrain to the Registrar of the International Court of Justice of 18 August 1991. 
This first opinion was transmitted to the Govemment of the State of Qatar, and 
commented on by two experts appointed by that Government, Professors El-Kosheri 
and Ayyad in îhcir opinions contained in Annex III to the Memonai of the State of 
Qatar of 10 Febniary 1992. i n  a supplernentary opinion dated 12 May 2992, and 
contained in Volume LI, Annex il of Bahrain's Counter Mernorial, 1 set out my views 
on their comments. In tm, the Qatari experts replied to this supplementary opinion 
in Volume II of Qatar's Reply, dated 28 Septernber 1992. The present second 
supplementary opinion is a reply to the Qatari experts' reply of 28 Septernber. In it, 
1 shall attempt to elucidate, in as succinct and non-technical a manner as possible, the 
linguistic points at issue. 

2. The cmx of the matter is the interpretation of the meaning of the sentence in the 

Minutes which States that the 'two parties', Bahrain and Qatar, may 'subrnit the matter' 
to the ICJ in the event of their not being able to reach a satisfactory solution. The 
linguistic dispute between the Bahraini and Qatari experts revolves around whether the 
origind Arabic of the sentence which licenses the 'two parties' to 'submit the matter' 
to the ICJ mcans that either of them may du so independently of the oîher (the Qatari 
view), or whether it means they may only do so jointly (the Bahraini view). 

(1) THE CORRECT INTERPRETATION OF THE DISPUTED SENTENCE 
IN ITS CONTEXT 

3. 1 tum first to the question of whether conjunctive or disjunctive action by 'the 

two parties' is envisaged by the Minutes. There are two main points to be made here: 



(a) The distinction between Lconjunctive' (or 'joint') and Ldisjunctive' (or 

5ndependent') action 

4. Out of context, some dual expressions, whether in Arabic or any other language, 

can often support a conjunctive or a disjunctive interpretation. The sentence 'Both 
men went to London' avers only that bath men went: we do not know, in the absence 
of a context, whether they went together ('conjunctively') or separately 

('disjunctively'). Yet even when a disjunctive use occurs, it is important to remember 
that the dual applies to m. 'Both men went to London' cannot be held to mean 'one 
of the two men went to London'. To say 'one of the two men went to London' is not 

a disjunctive use of the dual: it is a sentence with a singular, not a dual subject. 
Bhrain and its experts have always been consistent about these aspects of the dual, 
but the Qatari experts seem to think (Prof. El-Kosheri's Supplementary Opinion, para. 

11B) that the onus is on the Bahraini side to 'prove' conjunctivity which Prof. El- 
Kosheri believes must be specially indicated linguistically. He appears to stretch this 
to the point where, unless conjunctivity has been proved (ibid., paras. 32-51? the dual 
can effectively mean one or other of the pair of tokens which make up the dual noun. 
This is an unsupportable assertion. In practice it is the conjunctive interpretation which 
is the normal interpretation in legal Arabic of al-tarafür~ 'the two parties', as I made 

clear in my Original Opinion and its Appendices, and as 1 shall further elucidate below. 

(b) Contextual and other factors which clarify the meaning of  the word. 

5 .  The interpretation of the meaning of the dual expression depends on four 
(sometimes overlapping) factors: 

(1) Factors outside the text in which the word occurs. 

(1.1) 'Knowledge of the world' 

6. The sentence 'The two princes Charles and Edward attended Cambridge 

University' illustrates that it is perfectly possible for a dual noun and its verb to have 

a disjunctive interpretation. Some of us may know that the two princes did NOT 
attend at the same time, although there is nothing about the grammar of the English 

sentence (or its Arabic translation) which indicates this, as I pointed out in my first * 

opinion. Imagine now an English-speaking Martian visiting the earth in 1992. He 
would not know, unless we told him, that the event described in the 'royal princes' 



sentence was disjunctive, rather than conjunctive. But what the sentence W O W D  tell 

the English-speaking Martian, without any shadow of a doubt, is that the TWO of them 

attended the university; the sentence could never be interpreted by an EngIish speaker 

(or by an Arabic speaker reading an Arabic translation of it) as rneaning that one 
attended and the other did not. Likewise, the sentence 'the two parties rnay submit ...' 
in the disputed sentence, whether we read it in English or Arabic, can only mean that 
it is the TWO parties, and not just the ONE, which 'may subrnit ...'. Thus, the two 
parties are both necessarily involved in the action. 

(1.2) Logic 

7. On grounds of logic, an action like 'agree' is necessarilv interpreted as 
conjunctive in ANY context when predicated of 'two (or more) parties', whereas some 

other kinds of actions like 'attend Cambridge University' mav be conjunctive in a 
given context but cannot be assurned to be aIways necessarilv so. In the disputed 
sentence in the Minutes of 25 December 1990, the 'two parties' are envisaged as 
subrnitting 'the matter' (in the singular, signifying there is only one 'matter'), NOT 
'the matters' in the plural. Given that the text specifically grants permission to the 

TWO disputants (and NOT to 'either of the two') to submit a SINGLE tmatter' (not 

more than one) of joint concern, it  is difficuIt to see how the intention behind the 

wording can be interpreted as having been fulfilled if, in the event, just ONE of them 

goes ahead and INDIVIDUALLY subrnits this single 'matter' without any reference 
to the other. This is a point which concerns what is logically enmiled by the words 

used in the text. We now turn to what is normal in the text of Arabic legaI documents. 

(2) Textual factors 

(2.1) Consistent usage in different texts 

8. Any individual example of a specialised text (legal, scientific, medical, etc.) 
does not exist in a vacuum: it exhibits patterns of linguistic usage which are typical of 

its genre, and which will be found in other texts of the same type. A legal document 

of a paticular kind, for example, is normally written in conformity with a set of 

accepted linguistic usages and associated meanings which are particular to that type of 
document, and which have gained general acceptance among lawyers. The meaning 

of the words of which an individual document is composed, in other words, must be 

interpreted in the same way as the same words in other documents of the same genre 



are interpreted, unless there is any special or compelling evidence to the contrary. One 
of these linguistic conventions in thc Arabic of legal documents, as I attempted to 
show by reference to two international bilateral agreements in Appendix D to my 
original opinion (which was submitted to the Court as Attachrnent 5 of the letter of the 
Bahraini Minister of Foreign Affairs of 18 August 1991), is that, where independent 

action by one or ather of two parties is k i n g  licensed, the use of the ordinary dud 'the 
two parties' (as in a sentence containing a verb like 'submit': see (1.2) irnrnediately 

above) is routinely avoided by using a phrase meaning 'either of the two parties'; 
othenvise, 'two parties' acting means exactly what it says - BOTH acting, not 
unilaterally and independently of each other, but together. The wording of the text of 
the Minu tes of the Meeting of 25 December 1990 must therefore be interpreted in the 

way that the same wording in other documents of the same type would be interpreted: 
it licenses the TWO parties to (jointly) seek a solution to their problem at the ICJ. In 
his first opinion, Prof. El-Kosheri queried only one of the exarnples which I had cited 

from the bilateral agreements in Appendix D to my opinion (see the Qatari Mernorial, 

Vol. III, pp. 290fl). J refuted his argument in my second opinion (see the Bahraini 
Counter-Mernorial, Vol. II, pp. 294-5). Prof. EI-Kosheri has not made any further 
comment on this point in  his Supplementary Opinion. 

9. On p. 111-2 of Volume 11 of the Qatari Reply, Prof. Ayyad attempts to rebut 
Prof. Badawi's, and my, grammatical analysis by showing (correctly) that the 

straightforward dual al-tarafün 'the two parties' and the expression kullil lar-ajn 'each 

party' are often used interchangeably with no discernible drfference in meaning in 

certain sentences in legal documents where the action predicated of them is 'pledge(s) 

not to ...' Ergn, Professor Ayyad argues, since kullu !arafin 'each party' can mean the 

same as al-turufan 'the two parties', in certain circumstances, it is not necessaq for 

the phrase 'ayyuit nziita 1-~trrafayni 'either of the two parties' (which in Professor 
Ayyad's view is identical in meaning to kullu tarafin) to be used in the disputed 

sentence in order for a disjunctive interpretation to be sustainable. In short, he is 
arguing that in many cases 'the two parties' equds 'each of the two parties'. In 
sentences like 'the two parties undertake ...', I do not disagree. But he then goes on to 
imply that 'either of the two parties' equals 'each party'. This is self cvidently not the 

case. The phrase 'uyyun nlina 1-furajüyni ('either of the two parties') DISTRIBUES 
permission to act to EITHER ONE OF THE PARTES WITHOUT REGARD TO THE 
OTHER; but kitllu praJn ('each party') does not - it says that 'each' (or 'both') will 
have permission, i.e. it does not separately distribute permission, but rather CONJOINS 

permission so that it relates to both parties at once. The reason, in other words, why 



in Prof. Ayyad's examples given at pp. 11 1-2 of Volume II of the Qatari Reply (and 

the examples referred to in the text of the Reply itself at Volume 1, para. 4.7.3, pp. 75- 

6 )  al-tarafürz 'the two parties' and kullu larufin 'eachiboth party(ies) ' can be 
interchanged is that both expressions envisage BOTH entities as acting, whereas 'ayyun 

min al-!arafayni' ('either of the two parties') specificdly indicates the possibility of 
one acting but not the other. Prof. Ayyad's examples are hence irrevelant to the issue: 
to prove his point, what he would need to provide are exmples where al-tarafGn 

('both parties' or 'the two parties') and 'ayyun mina 1-iarafayni' ('either of the two 
parties') are interchanged in the sarne sentence without any change in meaning. He 
cannot of course do this, because they do NOT mean the same thing, in legal, or, for 

that matter, any other types of document. 

(2.2) Consistent usage inside a given text 

10. Any text must be internally coherent if it is to be meaningful. This is an 

assumption which al1 readers bring to any kxt they read. One aspect of intemal 

coherence is lexical: if, in a text, there are repeated references to 'John', to 'Arsenal 
Football Club', or to King Fahad as the guardian of the 'the Two Holy Places', the 

reader assumes that it is the same 'John', the same 'Arsenal', the same 'Two Holy 
Places' which are being referred to on each occasion the word or phrase is used, and 

not some other 'John', some other 'Arsenal' or some other 'Two Holy Places'; and, 
more specificaIly in the last case, that 'Two Holy Places' always rneans 'two' and not 

'one' in some cases and 'two' in others. As a rule, in other words, if the same lexical 

item, or the sarne phrase is used repeatedly in the same text it is assumed to have the 

same referent in the real world. If the phrase 'the two parties' is used three times in 

the same document, as it is in the Minutes of 25 December, it must be assumed that 

the reference is to the same two entities in al1 three cases, and means the same in al1 

three cases. By the same token, if only 'one party' or 'either party' was the intended 

meaning in any of the three cases, then a different form of words would have been 

used to signify that. 

11, The disputed sentence in the Minutes of the Meeting of 25 December 1990, has 
a quite unambiguous meaning in context, because of the Arabic legal-linguistic 
intertextual factors (2.1) and document-specific intratextual factors (2.2) 1 have 
mentioned above. This meaning is that the two parties are licensed by the wording to 

approach the ICJ jointly to settle their dispute, and they are not licensed so to do 
individually. 



(II) OTHER POINTS ARISING OUT OF THE SUPPLEMENTARY 
OPINIONS OF QATAR'S EXPERTS 

12. The disputed sentence runs in Arabic: 

'wu yaiüzz~ babda ntiha'i I-fatrati 1-madhkürati 'an vatuaaddama 1-ta,.af&i bi 
jarhi 1-nloii~a'ii'i 'du m6kanlati 1-*adli d-dawliyBti bini3'nrr 'al= ~-;Tghoti 1- 
bahl-ay~zijuti llari qabiIatha dawlatu qu;ar- ...' 

13. This can be translated idiomatically as follows: 

'After the said period, the two parties may submit the matter to the ICJ in 
accordance with the Bahraini Formula, which the State of Qatar has accepted.' 

14. However, because of certain points raised by Qatar's experts concerning the 

verb yajüzrr ("yagoitz"), it is imporrant to redise that the permission contained in the 
verb 'rnay' of the idiomatic English translation is carried by an impersonal verb in the 
Arabic text, and therefore a more literai (if dightly less elegant) translation is as 

follows: 

'After the said period, it may be that the two parties submit the matter to the 

lCJ in accordance with the Bahraini Formula which the State of Qatar has 

accepted. ' 

15. It is my view, spelt out at length in my first supplementary opinion of 12 May 
1992, that the Qatari experts' grammatical analysis of this sentence in the Memorial 

of 10 February 1992, and in particular of the underlined expressions yaju'zu ...' art '(it) 
may be ... that ' and yataqoddan?~ 1-larafàni bi [orlzi 1-ntowdiidi 'the two parties submit 

the matter' is cumpletely erroneous. Since Professor El-Kosheri mereIy repeats the 
same grammatical errors in his opinion of 28 Septemkr as he made in his previous 

opinion, perhaps 1 may be perrnitted to once more restate some basic facts about 

Modern Standard Arabic grammar and correct some of Professor El-Kosheri's 

inaccuracies: 

16. (i) (Prof. El-Kosheri's para. 30) Syntacticaliy speaking, the impersonal verbal 

expression which begins the sentence yojEru ...' att '(it) rnay be ... that' govems the 

whole of the rest of the sentence: that is, it has the effect of putting the WHOLE, NOT 



PART of the subsequent proposition, 'the two parties subrnit the matter ...' into the 

realm of 'what may be/ what is peimissible' (or, to adopt Professor Ayyad's preferred 

and felicitous formula, 'what is licensed'). Grammatically, yajüzu ...' an in this sentence 
cannot arbitrarily be said to have the effect of 'licensing' just one side to 'subrnit the 

matter,..' independently of the other, in violation of the normal niles of grarnmar: it 
licenses just that, and only that, which is in the subordinate clause which follows it, 

viz, that 'the two parties' may 'subrnit the matter...'. If the subordinate clause were to 
have the meaning which Prof. El-Kosheri would like to atû-ibute to it, then the formula 

'ayyun mina 1-prafayni 'either of the two parties', cornrnonly used for this meaning 
in legal documents, as 1 exemplified in the Appendix to my original opinion of 7 
August 1991, would have been used in the subordinate clause after yajüzu ...' an, rather 

than al-tai.af&i 'the two parties'. 

17. (ii) Prof. El-Kosheri, in his f i s t  opinion, and again in that of 28 September 
(para. 38. ff) makes great play of the fact that the verb which is predicated of 'the two 

parties' in the disputed sentence is in the singular, "thus implying", he says, "that either 

Bahrain or Qatar may move fonvard to submit its cIairns to the Court". He then goes 

un to further claim (para. 40) that, in order for a conjunctive interpretation of the action 

of the two parties to be entertained, a verbal phrase different from yajiîzu ...' an would 

have had to be used to begin the sentence. By simply repeating these fallacious 

linguistic claims often enough, Prof, El-Kosheri seerns to thing fie can rnake them seem 
more credible. Let us bring some grammatical && to bear on the issue: 

18. Firstly, singular number in the verb yataqaddanza in the phrase yaiaqaddanza 

bi . tariti b I-mawdEfi 'subrnit the matter' in the disputed sentence is required by a 

grammatical rule of al1 written Arabic, viz. that a verb which precedes its subject, as 

it dues in this sentence, MUST be in the singular WGARDLESS OF WHETHER 
THAT SUBJECT BE SINGULAR, DUAL OR PLURAL. Where, therefore, the 

subject is dual, as here, the use of a singular verb has no bearing whatsoever on 
whether conjunctive or disjunctive action by the entities which make up this dual 

subject is envisaged: singular number is prammaticallv oblinatorv in the sentence type 

of which the disputed sentence is an example. In fact, as the first half of this present 

opinion has again made clear, there is every reason, linguistic and logical, to believe 

that the intended, and only correct interpretation of the action in the disputed sentence 

is conjunctive - but THIS IN NO WAY DEPENDS UPON THE GRAMMATICAL 
NUMBER OF THE VERB PREDICATED OF THE DUAL SUBJECT 'THE TWO 
PARTES'. 



19. Secondly, it is quite incorrect to submit that for conjunctive action to be 
envisaged, the phrase yakUnu 'ala (= Prof. El Kosheri's yakoun Ala) would have to be 
used. Far from entailing a conjunctive interpretation of the verb 'submit', the change 

to yakiïnir 'ala would merely alter the sense of the sentence (as Professor El-Kosheri 

concedes) to 'the two parties have to submit ...'. But this unnecessary change would 
again make no difference whatever to whether conjunctive or independent action was 

being envisaged. Contrary to Prof. El-Kosheri's claim, the reason for his (correct) 
observation that the verb 'submit' in the subordinate clause after yakiinir 'al0 'have to' 
would be in the dual is purely grammatical: in the different grammatical structure 

which would result from the change to yakünu %la, the Arabic verb for 'submit' would 
come AFTER its subject 'the two parties', and would therefore agree with it in (dual) 
number. The reason for this is that verbs which come BEFORE their subjects DO 
NOT agree with them in number, but verbs which come AFTER them DO. Again, the 
grammatically compulsory use of a dual verb form in the subordinate clause after 

y a k ü ~ ~ u  ' a h  would no more imply that conjunctive action was predicated of 'the two 

parties', than the grammatically compulsory use of a singular verb form in the yajüzil 

structure irnplies independent action: the singularfdual number of the verb is simply 
irrelevant to the interpretation in eilher case. One can surmise, however, why i t  is 
convenient for Prof. El-Kosheri's argument to suggest that yakünu 'alu 'must' is 

necessary for a conjunctive interpretation of the verb 'submit': to a non-Arabist, there 

is a superficial plausibility in the simple equation dual verb = conjunctive action, 
singular verb = individual action. But this deduction, which the reader is possibly 

encouraged to make, is totally false. 

20. (iii) Prof. El-Koshen's further contention (para. 40) that the word 

nzaban 'together' would have to be added for conjunctivity to be indicated is also 
wrong; if it were added, it would add the extra element of 'simultaneity'. This is 

superfluous-if al1 that is intended is mere conjunctivity in the sense of BOTH parties 
submitting the case to the ICJ (as is indicated by the wording of the agreed 'Bahraini 
Formula' ('the two sides request the ICJ to ...')). 

21. (iv) 1 would like to comment once again on Prof. El-Kosheri's 

interpretation of the phrase wa 1-ijra'üti I-murarattibati 'ulayhü 'and the procedures (or 

UN translation 'arrangements') arising therefrom' in his latest opinion (para. 41): 

22. In rny supplernentary opinion of 12 May 1992,I commented that, grammatically 

speaking, the onIy possible Arabic noun which the 'procedures' could be 'arising from' 



was 'the Bahraini Formula'. This is because in Arabic sentence structure a suffixed 
pronoun (here the feminine singular -ha in the word 'olayh2) is construed as refening 

to the nearest antecedent noun which agrees with it in number and gender and to which 

it could by the normal standards of logic be referring. Here, the nearest grammatically 

feminine singular antecedent which fulfils these criteria is as-s@ha l - b a ~ r a ~ ~ n ï j v  'the 

Bahraini Formula'. Nonetheless, in his latest opinion, at para. 41 (Qatari Reply, Vol. 
II, pp. 96-7), Prof. El-Kosheri goes to alrnost any Iength to avoid accepting the 

Iinguistically correct and comrnon-sense interpretation. He gives four reasons for 

rejecting the Bahraini side's constmal of this sentence: 

23. - His first reason is that -ha' (ferninine pronoun) cannot be referring to ;%lia 

'forrnuIa' (feminine noun) because there are no 'zjra'at 'procedures/arrangernents/steps' 

envisaged in that Formula. This is an argument based on logic (although T do not 
accept his reasoning), rather than on grammar. Yet if the Formula was intended as just 

one Article in a draft Special Agreement, would not further steps need to be taken in 

order for the other Articles to be finaliseci? 

24. - As for his second reason for rejection, which is based on a "rule" that requires 
that al1 the antecedents be separated by commas in order for the nearest antecedent to 

be referred to by -ha, here we are in a world of Prof. EI-Kosheri's own invention: there 
is no rule of Arabic punctuation which has this effect, so the absence of commas in the 
sentence has ni1 significance. Even Prof. El-Kosheri adrnits in his footnote 5, p. 96 
that the source he is quoting to support his claim is concerned with English, not Arabic 
legal drafting. The further daim in the footnote, designed to bolster his argument, that 

"punctuation plays a vital role" in the Koran is sheer fantasy - there is NO punctuation 

in  the text of the Koran! 1 am mystified at how someone who claims to be versed in 

the "Arabo-Islamic" tradition, and appeals to it for support, could make such a baseless 

claim. For the record, the Koran is divided into suras ('chapters') which are divided 

into '@a? ('verses'). Although some verses are long - mnning to ten or more lines of 

Arabic text - there are no commas, full-stops, semi-colons, question-marks or any other 
punctuatjon marks of any kind whatever which break up the text of a verse. The only 

written marks other than the words themselves are signs which mark the places for 

obligatory and optional pauses in oral recitation, but these are unique to the Koran, 

appearing in no other written document, and by no stretch of the imagination can these 

be called "punctuation" if these are what Prof. EI-Kosheri is refemng to. Perhaps he 

has been misled by the punctuation conventions adopted in translations of the Koraq 

into other languages, in which the longer verses are broken up when translated into 



five, six or more sentences, each with commas, question marks, and other punctuation. 
But these punctuation marks do not appear in the Arabic of the sacred text itself. 

25. - His third reason ibid., p. 97, also involves invoking the Koran or, to be 
precise, a medieval work in which, he States "ample reference is made to passages of 
the Koran itself where suffixes expressed in the feminine gender are used in reference 
to words of the masculine gender and vice versa." Nevertbeless, Professor El-Kosheri 
does not cite any instance in support of his view. Even assurning that we were to give 
him the benefit of the doubt, and accept that such instances "could perfectly refer" ,. 

(note the less than unequivocal assertion) to a masculine noun in the disputed sentence 
of the Minutes of 25 December 1990, this would be rather like appealing to some 
arcane usage in the English grammar of Shakespeare, or the King James's translation 
of the Bible, in order to explain the meaning of a perfectly normal sentence in an 

agreement between two English-speaking governments concluded in the present day. 

The Minutes of 25 December 1990 were written by Arabs writing in the late twentieth 
century, to be read by other Arabs living in the same era. There is no reason to 
believe that whoever drafted them did so according to anything other than the niles of 
Arabic as it is written in the 20th century, any more than there is to believe that the 
drafter intended his readers to disregard those rules in favour of rare instances of non- 
concordant grammatical structures which occur in sacred scripture written down 14 
centuries ago. 

26. - Prof. El-Kosheri's fourth reason for rejection is a fdl-back position: if, after 
all, -ha is not referring to a masculine noun, then perhaps it could be referring to either 
of two other feminine nouns in the vicinity. Apart from the ungrarnmaticality of 
having -ha refer to anything other than its nearest acceptable feminine antecedent #%lia 
'formula', the logic of having 'procedures' or 'steps' 'aise' from other feminine nouns 
such as a 'court' (rnahkam) or from the very 'procedures' themseIves ( ' i j r .Z'Zt) (which 
would then make the phrase also mean 'the procedures arising from themselves?, 
escapes me. I also note that he has systematically disregarded Dr. Badawi's analysis 
of this phrase, which refuted his assertion on this point in his Fist  Opinion (see 
Bahraini Counter-Mernorial, Vol. II, pp. 266-7). 

Dr. C.D. Holes 
University of Cambridge 


	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	
	

