
International Court of Justice 

Case Conceming Questions of 
Interpretation and Application of the 

197 1 Montreal Convention Arising from 
the Aerial Incident at Lockerbie 

(Libyan Arab Jamahinya v. United Kingdom) 

Preliminary Objections of the 
United Kingdom 

JUNE, 1995 





TABLE OF CONTENTS 

INTRODUCTION ............................................................................................. 1 

PART 1 SUMMARY OF THE CASE.. ................ .;. ....... .. ............ 3 

................................................. M T  2 THE CONTEXT OF THE CASE 9 

I The Background to the Case ................................................................. 9 

History of the United Nations çoncern with terrorism ............... ,.... 9 

(1) The Security Council ................................................................. 10 

(2) The General Assembly and Specialized Agencieç ................... 11 

Record of Libyan involvement in terrorism .......................................... 13 

II The Facts of the Case. .............................................................................. 3 7 

The destruction of PA 103 and the criminal investigation ................. 17 

Sumrnary of the facts disclosed by the criminal investigation ........... 21 

Criminal Proceedings in Scotland ..................................................... 2 3 

Diplornatic action to obtain surrender of the accused ........................ 2 5 

The United Nations response .............. ., .................................................. 29 

............................................................................................ Iil Conclusions 41 

N The Submission of Factual Material to the Court ................................ 43 

PART 3 WRISDICTION OF THE COURT ........................................... 44 

........................................... P The Basis for the Jurisdiction of the Court 44 

(1) The only basis for the jurisdiction of the Court is 
Article 14(E) of the Montreal Convention ...........................,... 44 

(2)  Libya is required to identify the dispute between Itself 
......... ........................ .................... and the United Kingdom .., ,. 45 

(3) The Court's jurisdiction is limited to claims regarding disputes 
falling within Article 14(1) of the Msntreal Convention. ....... 47 



(1) Libya's definition of the dispute in the Application and 
theMernorial .................................... . . . .  ................................... 49 

........................ (2) Analysis of the claims in the Libyan Mernorial 5 3 

(a) Libya's claim that the Montreal Convention is 
.......,............... .......... applicable to these proceedings .., 5 3 

(b) Libya's claim that it has çornplied with its obligations 
under the Montreal Convention and is entitled to 
exercise the jurisdiction provided by the 

............................... ..................................... Convention ... 5 3 

(c) Libya's claim that the United Kingdom is required 
to act in accordance with the Montreal Convention 

................................................ and only the Convention 54 

Cd) Libya's claim that the United Kingdom is in breach 
of Articles 5(2-3), 7, X(2) or 8(3) and 11 of the 

..................................................... Montreal Convention 5 5 

(e) Libya's clairn that the United Kingdom, by allegedly 
issuing threats of force against Liby a, by "applying 
pressure" to Libya and by deçlining to establish a 
rnechanism for the resolution of the dispute with 
Libya is in breach of its obligations under the United 
Nations Charter and general international law ............ 60 

( f )  Libya's daim that the application of sanctions is 
unfair and discriminatory and that in respect of 
Security Council resolutions 731, 748 and 883 

.................. the Security Council has acted unlawfully 63 

III Conclusions ........................................................ .. ......~~.......................... 66 

PART 4 THE S E C m Y  COUNCIL RESOLUTIONS ARE 
DETERMIMATIVE OF ANY DISPUTE OVER WHICH 
THE COURT MIGHT HAVE WRISDTCXON ....................... ,. 6 7 

1 The resolutions require the surrender of the accused for 
trial in Scotland or the United States ..................................................... 68 

Ii The Security Counçil's demands for cornpliance with the 
requests for surrender are binding ....................... .. ....................... 73 

Iü The Security Council resolutions are determinative of any 
dispute over which the Court might have jurisdiction ....................... 74 



............................ IV Discretions reserved to the Security Council alone 80 

(1) The Security Council alone is entitled te determine under 
Article 39 of the Charter of the existence of a threat to 
international peace and security .............................................. 8 2 

(2) The Security Council alone is entitled to decide what 
measures should be adopted pursuant to an Article 39 
determination ............................................................................. 8 6 

(3) The Security Council nlone is entitIed to decide if the 
terms of its resolutions under Chapter VI1 hâve 
been met ......................................................................................... 8 8 

V The relationship between the Court and the Security Council in 
........................................ respect of decisions of the Security Council 9 1 

V1: Article 103 and Security CounciT resolutions 748 and 883 ............... 94 

........................................................................ CONCLUDLNG SUBMISSIONS 9 6 

LIST OF ANNEXES ........................................................................................... 97 

BASIC DOCUMENTS ............................................................................. 9 7 

..................................... CHRONOLQGICAL, LIST OF DOCUMENTS 9 9 





INTRODUCTION 

On 20 December 1993 the Libyan Arab Jarnahirira lodged its Mernonal in the 
Case Concerning Quesdions of Interpretation and Application of the 1971 
Montreal Convention arising fkum the Aericrl Incident at Lockerbie (Libyun 
Arab Jamahiriya v. United Kingdom). The following is an outline of the 
United Kingdom's Preliminary Objections to the Court's jurisdiction, and to the 
receivability of Libyan cIairns, in this case. 

1. The 'onIy possible basis of jurisdiction between the United Kingdom 
and Libya is that provided for under Article 14(1) of the Montreal Convention 

for the Suppression of Unlawful Acts Against the Safety of Civil Aviation, 
197 1 ("the Monrreal Convention"]. X i b y a  contends for no alternative basis of 
jurisdiction. It will be demonstrated, however, that for the most part the çlaims 
made by Libya against the United Kingdom do not relate to matters falling 
within the jurisdictional provisions of Article 14(1). 

2. In respect of certain other alleged rights undes the Montreal 
Convention upon which Libya seeks a declaration from the Court, no legal 
dispute exists between the United Kingdom and Libya. 

3. In so far as there might remain any dispute between the United 
Kingdom and Libya in respect of which Article 14(1) might provide for the 
jurisdiction of the Court, United Nations Security Council resolutions 748 and 
883 have determined the actions which Libya is required to take. These 
resolutions are binding upon al1 Members of the United Nations by virtue of 
Article 25 of the United Nations Charter and take precedence over other 
treaty rights and obligations by virtue of Article 103. 

4. Libya's prirnary argument is that these resolutions do not, in fact, 
impinge upon its rights under the Montreal Convention and do not require 
Libya to surrender the accused, so that the steps which the United Kingdom 
has taken to secure their surrender are contrary to Libya's Montreal 
Convention rights. The United Kingdom will demonstrate that this is incorrect. 
Libya argues in the alternative that the resolutions are inconsistent with its 

974 UNTS 177 (Annex 1). 
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rights under the Montreal Convention. But even if this were so, no daim cm 
lie against the United Kingdom, the resolutions being legally deteminative. 

5. Libya has sought to construct a legal dispute with the United 
Kingdom. In reality the issues raised by ~ i b ~ a  are not in dispute between 
Libya and the United Kingdom, but rather betyeen. Libya and the Securio 
Council. As such they are not justiciable before the Court. 

6. Accordingly, the United Kingdom respectfully submits, in accordance 
with Article 79 of the Rules of the Court, that: ' 

I 
I 

- the Court lacks jurisdiction, eitherjbecause no dispute exists or 
because the claims advanced by Libya do not fa11 for 
consideration under Article 14(1) bf the Montreal Convention, 

1 

or both, 

- the effect of Security Council resolutions 748 and 883 is to 

render the Libyan claims inadmissiple. 

7. The United Kingdom reserves its rights with respect to any other issue 
or matter which may arise ar this preliminary stagelor othenvise. 

8. The grounds for the subrnission are set out in detail in Parts 3 and 4 
below. The context of the case is set out in Part /2. Bart 1 consists of a brief 
sumrnary of the case. I 

I 



SUMMARY OF THE CASE 

1.1 The destruction of flight PA103 over Lockerbie in Scotland happened 
on 21 Decernber 1988. Within a week it had been established that the aircraft 
had been destroyed by plastic explosive. The act was condemned by the 
members of the Security Council of the United Nations in a staternent issued 
on 30 December 1988 by the President of the C o ~ n c i l . ~  Following an initiative 
by Czechuslovakia and the United Kingdom, on 14 June 1989 the Security 

Council adopted resolution 1 5 3 5 ~  calling upon al1 States to cooperate in 

devising and implementinp rneasures to prevent al1 acts of terrorism, includjng 
those involving plastic explosives. 

12 The criminal investigation leading tu the issue of warrants lasted 
almost three years. It has been one of the largest ever mounted. Tt has 
produced corroborated evidence against two Libyan nationals, Abdelbaset Ali 

Mohmed Al Megrahi and Al Amin Khalifa mirnah, acting in furtherance of the 

purposes of the Libyan intelligence services. On 13 November 1991 a warrant4 
waç issued by a Scottish court for their arrest on charges of conspiracy, murder 
and contravention of the Aviation Security Act 1982. 

1.3 On 14 November 1991 copies of the charges and ~ a r r a n t , ~  and a 
detailed Statement of F a ~ t s , ~  were transmitted to Libya with a forma1 dernand 
for the surrender of the two accused for trial in Scotland. The same day Libya 
issued a press release denying any knowledge of the crime. A few days later it 
was stated by Libya that a Libyan judge had been appointed to inquire into 
the  accusation^.^ 

1.4 No satisfactory response to the demand for surrender having been 
received from Libya, on 27 November 1991 the United Kingdom and the 

United States jointly issued a public declaration that Libya must surrender the 

rn Annex 38. 
Annex 40. 

a Annex 17. 
Ibid. 
Annex 16. 
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accused for trial and accept responsibility for thé actions of Libyan officiais; 

disçlose al1 it knows of the crime and allow full laccess to evidence; and pay 
appropriate compen~ation.~ The same day a sirnilar declaralion was made by 
France in respect of the sabotage of UTA 'flight 772,9 and the three 
Governments issued a joint statement requising Libya promptly to commit 
itself to cease a11 forms of terrorist a~tivitieç,~~ 

1.5 In view of Libya's long record of involvement in terrorism, the 
concern expressed about international terrorism over many years by the 
Security Council and General Assembly of the United Nations, and the failure 
of Libya to make an effective reply to the dernands, the three Governments 
caused details of the charges and the d e k n d s  to be circulated on 
3 1 December 1991 as documents of the United Nations General Assembl y and 

Security Council. 

1.6 Beginning on 2 January 1992 the ,three Governrnents made 

demarches in the capitals of al1 other members of the Security Council, seeking 
their support for a cal1 by the Security Council for Libya to comply with the 
demands. By 7 January the representatives of the three Governments had 

discussed at the United Nations in New York w$h al1 other rnembers of the 

Security Council possible action by the Security Council. On 10 January a 
draft resolution, prepared after discussion between the five permanent 
rnembers of the Security Council, was circulated infomally to al1 members of 
the Council. 

1.7 The follawing day, in a letter te the Ihternational Civil Aviation 
Organisation (ICAO), Libya invoked the Montreal Convention for the first 
tirne. l l I 

1.8 On 14 January a revised draft resolution bas circulated infomally to 
al1 members of the Security Council. On 18 J a n u q  Libya made a request that 
the United Kingdom submit a dispute between itself and Libya for arbitration 

under Article 14 of the Montreal Convention. l 2  ! 

Annex7. 
Annex 5 .  
Annex 8. 

l Libyan Annex 75. 
l 2  Annex 9. 



1.9 Three days later, on 21 January 1992, the Security Council adopted 
resolution 73 1. This condemned the destruction of flights PA 103 and 
UTA 772; strongly deplored the façt that Libya had not yet responded 
effectively to the requests of the three Governments to cooperate fully in 
establishing responçibility for the terrorist acts against the two flights; urged 

Libya irnrnediately to provide a full and effective response to the requests, so 
as to contribute ro the elirnination of international ten-orisrn; and requested the 

Secretary-General of the United Nations to seek the cooperation of the Libyan 

Government to provide such a response. 

1.10 At the time of adoption of the r e s~ lu t ion ,~~  the United Kingdom made 
clear its view that the Security Council was not dealing with a dispute under 
the Montreal Convention, as Libya had suggested, but with the proper 
reaction of the international community to the situation arising frorn Libya's 
failure to respond effectively to the most serious accusations of State 
involvement in acts of tenorism. 

1.11 The Secretary -General appointed a representative to hold 

consultations with Libya regarding implementation of the resolution. The 
Secretary-General reported to the Security Council on 1 1 February 1 992 and 
3 Mxch 1992 that Libya had not yet complied with resolution 73 1 .14 

1.12 On 3 March 1992 Libya made its Application to the Court in the 
present case. It asked the Court ru adjudge and declare: 

"(a) that Libya has fully complied with al1 of itç obligations 
under the Montreal Convention; 

(b) that the United Kingdom has breached, and is 
continuing to breach, its legal obligations to Libya 
under Articles 5(2), 5(3), 7,8(2) and 1 1 of the Montreal 
Convention; and 

(c) that the United Kingdom is under a legal obligation 
immediately to cease and desist fsom such breaches 
and from the use of any and al1 force or threats against 
Libya, including the threat of force against Libya, and 
£rom al1 violations of the sovereignty, territorial 
integrity , and the political independence of Libya." 

l 3  See paragraph 2.70 below. 
Annexes 13 and 14. 



I 
1.13 On the same day Libya filed a request td the Court for the indication 
of provisional measures of protection. Libya claimed that the United Kingdom 
was actively seeking to by-pass the provisions of the Montreal Convention 
by threatening various actions, including seeking sanctions against Libya and 

refusing to rule out the use of amed force to combe1 it, in contravention of the 
Convention, to surrender the accused. Libya aske'd the Court: 

I 
i 

"(a) to enjoin the United Kingdom frorn taking any action 
against Libya calculated to coercel or compel Libya to 
sumnder the accused individuals' to any jurisdiction 
outside of Libya; and 

I 
! 

(b) to ensure that no steps were taken that would 
prejudice in any way the rights ofi Libya with respect 
to the legal proceedings that are tye subject of Libya's 
Application." l 

The Court held oral hearings on the Libyan request on 24, 27 and 28 March 

l 

1.14 The Court had before it the detailed sdternent of Facts which had 
been made available to Libya at the time the Unitqd Kingdom first çalled upon 
Libya fo surrender the two accusedI5. Then, as nob, the United Kingdom was 
scrupulous to avoid making any public statemeqt or disclosure of evidence 
which might prejudice the chances of a fair trial of the two accused, the 
objective of the United Kingdom throughout being to ensure fhat a fair trial 

takes place in Scotland or the United States. I 
I 

1.15 Meanwhile, diseussions had been held since ET March 1992 among 
the members of the Se~unty Council regarding a d'raft further resolution which 
would be sponsored by France, the United Kingkm and the United States. 
This was adopted on 3 1 March 1992, as resolutioni 748.1a 

I 

1.16 In the resolution the Secunty Council delermined that the failure by 
Libya to dernonstrate by concrete actions its renunciation of terrorism, m d  in 
particular its continued failure to respond fuHy and effectively to the requests 
in resolution 73 1, constituted a threat to intern4tional peace and security. 
Acting under Chapter VI1 of the United Nations charter, the Security Council 
decided that Libya rnust cornply without any fuiher delay with the requests 

l 

1 5 Annex 16. See paragraph 1.3 above. 
l 6  Annex3. 



of the three Governments; commit itself definitively to cease al1 foms  of 
terrorist action and assistance to terrorist grodbs; and, by concrete actions, 
dernonstrate its renunciation of ternorism. The resolution also imposed various 
econornic and other sanctions on Libya until it çomplied. 

1.17 On 4 April 1992 the Court invited the Parties to make observations on 
the possible implications of resolution 748 for the proceedings before the 

Court. In its observations Libya contended irater alia that: 

- inasmuch as by deciding, in effect, that Libya musi sumender its 

nationals to the United Kingdom, the Security CounciI 
infringed or threatened to infringe the enjoyment and the 

exercise of the rights conferred on Libya by the Montreal 
Convention; 

- the United Kingdom should so açt as not to infringe those 
rights, for example, by seeking a suspension of the relevant 
part of resolution 748; 

- the decision of the Security Council was contrary to 

international law; and 

- the Security Council had employed its power to characterize 

the situation for purposes of Chapter VI1 simply as a pretext to 

avoid applying the Montreal Convention. 

1.18 The Court gave its decision on the Libyan request for provisional 
rneasures on 14 April 1992.17 It considered that the obligations of Libya and 
the United Kingdom, under Article 25 of the United Nations Charter, to carry 
out the decisions of the Security Council prima facie extended to the decision 
in resolution 748, and that, in accordance with Article 103 of the Charter, the 
obligations of the Parties in that respect prevailed over their obligations under 
any other international agreement, including the Montreal Convention. It also 

held that, whereas the Court waç not at that stage called upon to determine 
definitively the legal effect of resolution 748, whatever the situation previous 
to its adoption the rights clairned by Libya under the Montreal Convention 
could not now be regarded as appropriate for protection by the indication of 

ICJ Reporls, 1992, p.3. 
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provisional measures; and that an indication of; the rneasures requested by 

Libya would be likely to impair the rights which appeared prima facie to be 

enjoyed by the United Kingdom by viflue of resolution 748. The Court, by 11 

votes tu 5, thus found that the circumstances of the case were not such as to 

require the exercise of its power under Article 41 :of the Statute of the Court to 
indicate provisional rneasures. I 

1.19 On 19 lune 1992 the Coun ordered ~ i b y a  to lodge its Memorial by 
20 Recember 1993 and the United Kingdom to Ibdge a Counter-Mernorial by 

20 June 1995. The Libyan Memorial was duly lodged on 20 December 1993. 
I 

1.20 In the some 19 rnonths following the iadoption of resolution 748 
Libya did not sursender the two accused for trial: notwithstanding continuing 
efforts by the Secretary-General of the ~ n i i e d  Nations to secure fu l l  
irnplernentation of the resolution. Instead Libya sbught to distract attention by 

various means, including proposais for a trial at The Hague before a "Scottish" 
court. At the same time Libya continued to asseri (including in its Memorial) 
that it was not obliged to, and could not, extradite its own nationals, although 
it has also on occasion said that it has not ruled out the possibility of changing 

the law .18 Colonel Qadhafi did, however, admit ~ j b ~  a's past involvernent with 

a terrorist organisation, the Provisional IRA; and certain information about bat  
involvement has since been supplied by Libya to the United Kingdom. 

121 , In view of Libya's failure to comply Fully with the demands of 
resolution 748, on 11 Novernber 1993 the ~ecu r i t j  Council adopted resolution 
883.19 The resolution extended the scope of the sanctions against Libya, but 
expressed the Security Council's readiness to revi4w the sanctions with a view 
to suspending thern imrnediately if Libya ensdred the appearance of the 
accused for trial before the appropriate United 'Kingdom or United States 

I court. 

1.22 Since the adoption of resolution 883;, Libya has continued to 
prevaricate. The sanctions regime is reviewed by the Security Council every 
120 days, but because Libya has not complied with the requirements of the 
Secunty Council the sanctions rernain in force.20 ! 

! 

I 

' The relevant documents are discussed in Part 2, below. ! 
l 9  Annex 4. 
20 See, most recently, the ReridenUal Statcment of 30 March 1995; S/PRST/1995/14 (Annex 83). 



PART 2 

THE CONTEXT OF THE CASE 

2.1 This Pari cunsists of an account of: 

- The background to the case 

- the history of the United Nations concern with 
terrorism; 

- the record of Libyan involvement in terrorism; 

- The facts of the case 

- the destruction of flight PA 103 and the criminal 

investigation; 

- a summary of the facts discIosed by the criminal 
investigation; 

- criminal proceedings in Scotland; 

- the dipiornatic action to obtain surrender of the accused; 

- the United Nations response. 

1 The Background to the Case 

History of the United Nations concern with terrorism 

2.2 The issue of terrorism has long been a concern of the United Nations. 
The history of its concern has been described by Judge Guillaume in his 
lectures at the Hague Academy of International Law, Terrorisme et Droit21. 

2 1 Recueil des cours, Vol. 2 î5, 1989, pp .2874  16. 



(1) The Security Counçil 

2.3 Ln 1970, the Secunty Council adopted rksolution 286 on the subject 
of hijacking and other interference in international civil aviation.22 The 
resolution expressed grave concern at the threat (o innocent civilian lives and 

called on al1 States to take al1 possible Legal steps to prevent any interference 
with international civil aviation. On 9 ~ctober! 1985 the Security Council 

issued a statement deploring the killing of Léon Klinghoffer during the 
hijacking of the Achille Lauro, and condemning hijacking and other forms of 
t e r r~ r i s rn .~~  Following the hijacking of an ~gyptian aircraft in Decernber 1985, 
resolution 579 condemned al1 acts of hostage-taking and abduction. In the 
same month the Secunty Council issued a stater$ent condemning the attacks 
on Rome and Vienna air port^.^^ Increasing concein about temorism, especially 

the spate of kidnappings in Beinit in 1985 and 1q86, led the Security Council 
to issue a further statement on 28 January 1983 condemning in particular 

l 

hostage-taking.25 I 

2.4 On 30 Decernber 1988 the President of the Security Council issued a 
statement on behalf of the rnernbers of the couniil strongly condemning the 

destruction of PA 103 and calling on al1 States do assist in the apprehension 
and prosecution of those responsible for die crirnelz6 

I 

2.5 The Lockerbie bombing also led the becurity Council to adopt 
resolution 635 (1989), which condernned al1 adts of unlawful interference 
against the security of civil aviation and called 8n ail States to cooperate in 

rneasures to prevent acts of terrorism, indudihg those involving plastic 
explosives, and urged the International Civil; Aviation Organisation to 
intensify its work on devising an international lregirne for the rnarking of 
plastic or sheet explosives for the purpose of/ d e t e ~ t i o n . ~ ~  As a result, a 
Convention on the Marking of Plastic Explosives for the Purpose of Detection 
was adopted at Montreal on 1 March 1 9 9 1 . ~ ~  i 

l 
I 

22 Annex 24. l 
2 3  S/17554 (Annex 3 1). I 

24 SI17702 (Annex 32). 1 
25 SI18641 (Annex 35). 1 
26 SC15057 (Annex 38). I 

27 Annex 40. By 28 Decembcr 1988 it had alrcady been eitablished that the aircraft had probably 
been destroyed by plastic explosive: see paragraph 2.33 below. 

28  30 ILM 726 (1991). 
l 

l 



2.6 On 31 January 1992, ten days after the adoption of resolution 731,29 
the President of the Security Council made a statement on behalf of the 
rnembers of the Council at the conclusion of the meeting held at the level of 
Heads of State and Government, in connection with the item entitled "The 
responsibility of the Security Council in the maintenance of international 
peace and security". The statement included the following passage: 

"The rnernbers of the Council express their deep 
concern over acts of international terrorism and 
ernphasize the need for the international community to 
deal effectively with al1 such act~."~O 

2.7 This concern was reiterated on 29 July 1994 when the President of 
the Security Council made a statement to the media on behalf of the Countsil 

strongly condemning recent terrorist atracks in Buenos Aires and London, and 

stressing the need for "full and effective measures to prevent, combat and 
elirninate al1 foms  of terrorism, which affect the international community as a 
~ h o l e . " ~ ~  

(2) The Genera1 Assembly and Specialized Agencies 

2.8 Terrorism has also been a concern of the General Assembly and the 

Specialized Agencies. In resolution 2551 ( X X I V ) 3 b f  1969 the General 
Assembly expressed deep concern at hijacking of aircraft and urged full 
support for the efforts of the International Civil Aviation Organization (ICAO) 
in seeking rneaçures to deal with it. 

2.9 In resolution 2645 (XXV)33 adopted in 1970, the General Assembly 

condemned, w ithout any exception whatsoever, a11 acts of aerial hijacking or 
other interference with civil air travel, and repeaced its support for the efforts 

of TCAO. 

2.10 From an early stage the United Nations General Assembly was 
conscious also of the problem of State involvement in acts of terrorism. The 
Declaration on Principles of International Law concerning Friendly Relations 

29 See pamgraph 2.58 below. 
39 SI23500 (Annex 49). 
31 S/PRST/1994140 (Annex 76). 
32 Annex21. 
33 Annex 23. 



I 
and Cooperation among States in accordance w/th the Charter of the United 
Nations (the Friendly Relations Declaration], adopted by the General 
Assembly of the United Nations on 24 October 1 9 7 0 , ~ ~  dealt with the problem 
of terrorisrn in the context of the principle of the von-use of force: 

"Every State has the duty to refrain from organizing, 
instigating, assistlng or participating in acts of civil 
strife or terrorist acts in another Sfate or acquiescing in 
organized activities within its territory direçted 
towards the commission of such'acts, when the acts 
referred tu in the present paragraph involve a threat or 
use of force." 

2.11 In 1972, following the attack by the terrorist organization Black 
September at the Munich Olyrnpic Games, the General Assembly, on the 
initiative of the Secretary-General of the United Nations, inscribed an item on 
terrorisrn on its agenda. Under the item the General Assembly adopted that 

year resolution 3034 (XXVII),'~ which recalled the Friendly Relations 
Declaration and expressed deep concern over the increasing acts of violence 

which endangered or took innocent human liveçl or jeopardized fundamental 
freedoms. The resolution was followed in sucçeeding years by nine further 
resolutions under the same agenda 

2.12 In an 1 lth resolution under the same item, adopted without a vote on 
9 December 1994, the General Assembly approved a Declaration on Measures 
to Elirninate International Ter~orisrn.~~ In the preamble to the Declaration, the 

General Assembly expressed its conviction: 

"that the suppression of acts of international tenorism, 
including those in which States are directly or 
indirectly involved, is an essential element for the 
maintenance of international peace and security " . 

2.13 Buring the years preceding the adoption of this Declaration a 
continuing debate as to the causes of terrorisrn had been given prioricy over 
the taking of further effective action by the General AssembIy. But dunng that 

period ICA0 had been taking active steps withii its own sphere to deal with 

international terrorisrn. Under its auspices two conventions to deal with the 
l 

- - 

34 Resolution 2625 (XXV) (Annex 22). 
35 Annex 25. 

, 

36 311102 (15112176); 321147 (16112177); 341145 (17112179); 361109 (10112/81}; 381130 
(19112/83); 40161 (9112185); 4 2 / 1 9  (7/12/87); 4-4/29 (4112189); 46/51 (4112191). 

37  îd491460(Annex81). 1 
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threat posed by terrorism to the safety of civil aviation were adopted: the 
Hague Convention on the Suppression of Unlawful Seizure of Aircraft of 
19703g and the Montreal Convention on the Suppression of Unlawful Açts 

against the Safety of Civil Aviation of 197 1 .39 In 1977 ICA0 adopted Annex 
17 to the International Convention on Civil Aviation of 1944 prescribing the 

International Standards and Recommended Practices for the safeguarding of 
international civil aviation against acts of unlawful interference. 

2.14 Following the hijacking of the liner Achille Lauro in 1985, ihere was 
adopted in 1988, under the auspices of the International Maritime 
Organisation, the International Convention on the Suppression of Unlawful 
Actç against the Safety of Maritime Navigation and a Protoçol on the 
Suppression of Unlawful Acts against the Safety of Fixed Platforms Iocated on 
the Continental Shelf.40 

Record of Libyan involvement in terrorism 

2.15 There is a rnarked contrast between Libya's conduct and the standard 
required by the United Nations. Since 1980, Libya has conducted, asçisted or 
inçtigated a nurnber of terrorist incidents in various c ~ u n t r i e s . ~ ~  On 8 February 
1980 Libyan Revolutionary Cornmittees announced a campaign against 
Libyan dissidents abroad. On 12 3une 1980, the day he was recognised by the 
British Goveenment as Head of the Libyan People's Bureau in London (Le. 
Head af the Libyan diplornatic mission), Musa Rusa publicly voiced his 
approval of a decfsion by Libyan revolutionary cornmittees to kill twa Libyan 
dissidents, who were at the time in the United Kingdom. The next day he was 
told ta leave. Three other Libyans had to be expelled for the same r e a s ~ n . ~ ~  In 
1983 Musa Kusa became head of the "Mathaba" ("The International Centre 
for Resistance to Imperialism, Zionism, Racism, Reaction and Fascism"). In 
1990 he was appointed Deputy Foreign Minister. He is currently Head of the 
External Security and Intelligence Organisation of Libya (ES0).43 

38 860 UNTS 105. 
39 Annex 1. 
40 27 L M  672 ( 1988). 
4 1 House of Commons Debates, 24 April 1986, cols 209-21 1 (Annex 34). 
42 House of Commons Debates, 1 May 1984, col 209 (Annex 29). 
43 The Arabic name of the organisation is Amn Al-Jamnhiriya, which has been described by JANA 

(the Libya News Agency) as "the external security organisation" (Annex 60). It is sometimes 
refemd to in EngIish as the "Jarnahiriya Security Organisation" (JSO). 



2.16 In November 1980 two children of a ~ i ( y a n  dissident were poisoned 
in Portsmouth in England. When four Libyan nationals were convicted and 
irnprisoned for this crime, Libya expelled thrde British diplornats and an 
attempt was made to burn down the British ~ m b a ' e s ~  in Tripoli.44 

I 

2.17 On 17 April 1984 a woman police officer, Yvonne Fletcher, was 
I 

murdered in St James's Square in London, the burder being carried out by 
shots fired from the premises of the Libyan dip14matic mission. Libya refused 
to cooperate in a criminal investigation, but as Q result of their inquiries the 
Metropolitan Police were of the view that the m:urder was cornmitted by one 
of twu people in the mission. Libya refused ito atlow the mission to be 
searched and proposed that a Libyan cornmissidh of enquiry should corne to 

the United Kingdom, and that any Libyan who might be found to be 

implicated should be put on trial in Libya. In  vieh of the inadequate response 
to this grave incident diplomatic relations were bioken off on 22 April 1984.45 

In 1991 the United Kingdom Police ~ e ~ e n d a n t s i  Tmst received a cheque for 
I f 250,000 from the Libyan Police Syndicate in cp  l nnection with the murder of 

WPC Fletcher." The Tmst declined to accept it. 1 
1 

2.18 The conditions which the United ~ i d g d o m  would require to be 
satisfied before diplomatic relations could be resumed have been put to Libya 
several times, and include: 1 

I 

- acceptance of responsibility for th! actions of Libyan officialr; 
I 

- 
1 

an apology ; i 
- compensation to W C  Fietcher's Gn1ily.4~ 

1 
2.19 On 17 November 1984, the Associated Pjress reported officia1 Libyan 
claims that they had assassinated Mr Abdel-Harnid Bakoush, a Libyan 
dissident and former Libyan Prime Minister who had lived in Cairo since 1977, 
following which the Egy ptian authorities then produced Mr Bakoush, say ing 

44 HOUX of Cornmnir Debates, 1 May 1984, col 209 (Anne? 29): 
45 HOUS. of Cornmons Debates, 25 April 1984, cols 739-7$2 (Annex 27) and 1 May 1984, cols 

195-208 (Annex 28). I 

46 Annex 42. I 
47 Lener of 1 April 1992 fmm the Secretary of State for Fqreign and Commonwealth Affairs to 

Mr R Muir (Annex 50). 1 



they had tricked the Libyans into believing that their assassination team had 
succeeded in killing h i ~ n . ~ *  

2.20 On 3 March 1986, the General Peoples Congress (the Libyan 
parliament) called for the creation of "suicide commandos", whose task would 
be, inter dia,  to "strike at American and Zionist interests e v e r y ~ h e r e " . ~ ~  

2.21 On 19 September 1989 UTA flight 772 was sabotaged in flight 
causing the loss of 17 1 lives. The French judicial inquiry into the crime has 
implicated several Libyan  national^.^^ 
. . .  

2.22 There has been publicly expressed and active support by Libya for 
the Provisional IRA, a body responsible for repeated tesrorist attacks in the 

United Kingdom and elsewhere up until August 1994. The practical support 
given by Libya included supplying and shlpping arms and explosives for the 
use of the Provisional IRA in their acts of terrorism. In March 1973 the Irish 

authorities boarded the Cypriot-registered coaster Claudia which was found 
ta be carrying a cargo of £ive tons of arms and explosives. These had been 
supplied by Libya and were destined for the Provisional IRA, a known 
rnernber of which was on board the v e s ~ e l . ~ ~  In October 1987 the ship Eksund 
was intercepted by French customs officers in the Bay of Biscay carrying a 
quantity of weapons and explosives supplied by Libya and destined for the 

Provisional IRA.52 

2.23 On 17 June 1991, in a speech to the Libyan parliament, Colonel 
Qadhafi said that the cause of the IRA was just: 

"we support it, temrism or no terr~risrn".~~ 

2.24 More recent Libyan actions have confirmed Libya's links with 
terrorist groups during those years. Following the adoption of Security 

Council resolution 748 in March 1992, the Libyan Peoples Cornmittee for 
Foreign Liaison and International Cooperation (the Libyan Foreign Ministry) 
issued on 14 May 1992 a communiqué, the first point of which was that Libya 

48 Annex 30. 
49 Annexes 33 and 36. 
50 St23306 (Annex 5 ) .  
5 1 House of Comrnons Debates, 16 AprîI 1973, col 43 (Annex 26). 
52 House of Commons Debates, 13 Novernber 1987, col 595 (Annex 37). 
53 Annex41. 



l "severç relations with al1 groups and organisations 
involved in international terrorism of any kin~l".~~ 

I 

2.25 The same day a letter from the Libyan Foreign Minister, Mr Bishari, 
was transmitted to the Secretary-General of theUnited Nations.55 The letter 
repeated the tenns of the communiqué. In partic~lar, it said that Libya would 
supply information concerning its links with the Provisional IRA, including 
details of financial assistance, provision of weapbns, training of personnel and 
contact points. It proposed a meeting between iqresentatives of the British 
and Libyan Governments for this purpose. Such meetings were held in 
Geneva and Cairo on 9 June  1992, 13 ~ u ~ u s $  1992, 28 November 1992, 
31 July 1993, 24 August 1993 and 23 ~ a n u a r ~ i  1995. At the meetings the 
Libyan representatives provideci information abdpt Libya's relationships with 
the Provisional IRA, but the information supplieddoes not yet amount to a full 
disclosure of the nature and extent of that relat io i~hip.~~ 

i 

l 
2.26 Mr Bishari's letter of 14 May 1992 also Said that Libya no longer had 
any link with the terrorists Abu Musa or Abu Nidal, the latter apparently 
having been pemitted to establish his headquarttrs in Libya in 1987. During 
the summer of f 992 Libya closed or dismantled rnany of the camps previously 
used to train terrori~ts.~~ I 

I 

2.27 On 2 April 1992 (two days after the adbption of Resolution 748)58 
the Secretary-General of the United Nation4 protested to the Libyan 
Permanent Representative about the attacks that /day against the Venezuelan 
Embassy in Tripoli. Venezuela was at the time a member of the Secunty 
Council and had voted for Resolution 748.59 The same day the President of 

the Security Council made the following statemenl on behalf of the Council: 

"The Secunty Council strongly cdndemns the violent 
attacks on and destruction of the premises of the 
Embassy of Venezuela in Tripoli tlat took place today. 
The fact that these intolerable and extremely grave 
events have k e n  directed noti only against the 
Government of Venezuela but llso against and in 

I 

I 
54  Annex 55. 
5 5  Annex 56. I 

5 6 House of Commons Debates, 18 June 1992, cols 1038-40 [Annex 57) and I February 1995 col 
1 M2 (Annex 80). I 

57 House of Commons Debates, 20 November 1992, cols 432f3 (Anriex 61). 
5 8  See paragraphs 2.78 to 2.82 below. 
59 UN Press Release SGl1925 (Annex 5 1). 

I 
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reactian to Security Çouncil resolution 748 (1992) 
underlines the seriousnesç of the situation. 

The Council demands rhat the Government of the 
Libyan Arab Jamahiriya take al1 necessary rneasures to 
honour its international legal obligations to ensure the 
security of the personnel and to protect the property 
of the Embassy of Venezuela and of al1 other 
diplornatic and consuIar premises or personnel present 
in  the Libyan Arab Jamahiriya, including those of the 
United Nations and related organizations, from acts of 
violence and terrorism. 

The Council further demands that the Libyan Arab 
Jamahiriya pay to the Government of VenezueIa 
imrnediate and ful l  compensation for the damage 
caused. 

Any suggestion that those acts of violence were not 
directecl against the Government of Venezuela but 
against and in reaction to resolution 748 (1992) is 
extremely serious and totally unacceptable. "60 

Il The Facts of the Case 

The destruction of PA 103 and the criminal investigation 

2.28 On 21 December 1988 a Boeing 747 aircraft of Pan Amesican Airways 
exploded in flight over the town of Lockerbie in southern Scotland. The 
aircraft crashed, killing al1 259 passengers and crew and eleven residents of 
Lockerbie. The victirns included nationals of twenty-one countries in Europe, 
the Americas, Africa and Asia. Nineteen of the victims were children. 

2.29 An international investigation was begun immediately and was based 
at Lockerbie under the command of the Chief Constable of Dumfries and 
Galloway Constabulary, the Scottish police force whose region includes 
Lockerbie. They were assisted by police officers from a number of British 
police forces, and worked in CO-operation with agents of the United States 
Federal Bureau of Investigation. 

2.30 Investigation of sudden and unexplained deaths in Scotland, whether 
caused by a criminal act or otherwise, is the responsibility of the Procurator 

60 SlPV.3064 (Annex 52). Libya acknowledged its responsibility for the destruction of the 
Venezuelan Ernbassy and paid compensation to the Government of Venezuela. 
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Fiscal, who is the public prosecutor acting witlin a particular geographical 
district. The Procurator Fiscal is the local representative of the Lord Advocate, 
who is the chief public prosecutor for Scotland. i h e  Procurator Fiscal whose 
district includes Lockerbie is the Procurator ~i sca i  for Dumfries. In view of the 

magnitude of the disaster at Lockerbie the then Piocurator Fiscal established a 
temporary office in Lockerbie and remainecl basCd there until February 1992. 
A description of Scottish criminal procedure and investigative procedures so 
far as is relevant to the Lockerbie case is contained in the Surnrnnry of 

l 
Scottislz Criminal Procedure in Murder Cases.61 1 

I 
I 

2.31 The investigation of particular criminal offences, decisions Whether to 

prosecute and the conduct of prosecutions in ~cotland are wholly free from 
any political control. The independence frod Government of the Lord 

I 

Advocate in his role as public prosecutor has been long recognised. It was put 
thus in 1928: l 

1 
I 

"In this department of his office the Lord Advocate 
exercises directly the executive authority of the 
Sovereign, and he is not answeraple to, or bound to 
take instructions from, any other Minister of the 
C r ~ w n . " ~ ~  1 

In 1959 the then Prime Minister said in the House Of ~omrnons:  
l 

1 

"It is an established principle of ~overnment in this 
country and a tradition long supported by a11 political 
parties, that the decision as to whether any citizen 
should be prosecuted, or whethkr any prosecution 
should be discontinued, should be)a matter .... for the 
prosecuting authorities to decide on the rnerits of the 
case without political or other pressure. 

l 
It would be a most dangerous deviation from this 
sound principle if a prosecution yere to be instituted 
or abandoned as a result of political pressure or 
popular clamour. I I 

2.32 The Secretary of State for Foreign and dornmonwealth Affairs ("the 
Foreign Secretary"), Mr Douglas Hurd, said in tde House of Commons on 1 
February 1995 in response to points made durin4 a debate by an opposition 
Member of Parliament, hk T m  DalyelI: 

1 

1 

6 1  Annex 18. ! 
6 2  Encyclopaedia ofrhe Laws of Scofland, 1928, Vol Y, paragraph 483. 
63 House of Comrnons Debates, 14 Fehary  1959, col 3 1 (Anpex 20). 
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"1 must stress the total independence f rom 
Government of the investigation of the Lord 
Advocate in his responsibility for criminal 
prosecutions. Neither he nor his predecessor would 
have brooked any attempt to influence them in 
exercising their independent judgment. It is not the 
job of Ministers or the Foreign Office tu decide who 
should be prosecuted for a crime. It is not the job of 
Ministers or the Foreign Office to pronounce opinions 
as to who is guilty. There is no place in the matter for 
diplornatic or political çonsiderations, and we have not 
at any time allowed such considerations any place in 
our actions. 

Neither the Foreign Office nor any agency for which 1 
am responsible has attempted to steer the Lockerbie 
investigation or to shield any individual or state who 
may have been responsible. There is no hidden 
political influence behind the investigation, and there 
has been no censorship by the Foreign Office. All 
significant information relevant tu Lockerbie obtained 
by the intelligence agencies - or anyone else, to rny 
knawledge - is invariably and as a matter of course 
provided to ahose who are responsible for the 
investigation. It is for the prosecuting authorities and, 
ultimately, we hope, for the courts, not the 
Government, to weigh the evidence; so when the hon. 
Gentleman asks whether 1 am at ease with that, or 
whether I am satisfied with that, those are not 
questions for me. It is not for me to weigh or ponder 
the evidence or to allow those under rny control to do 

2.33 Wreckage from the aircraft was scattered over an area of 2190 square 
kilometres. But by 28 December 1988 it had been established by scientifîc 
examination of wreckage that the destruction of the aircraft had been caused 
by a detonating high explosive consistent with the use of a high performance 
plastic explosive and that the disaster was, accordingly, the resuIt of a crirninal 

It was thereafter the responsibility of the Procurator Fiscal to direct 

further investigation in order to establish more fully the circumstances of the 
deaths and evidence of criminal responsibility. It was the duty of the police to 
c a r ~ y  out enquiries on his behalf and to report to him. It was the duty of the 
Lord Advocate to determine whether a public inquiry under the Fatal 
Accidents and Sudden Deaths lnquiry (Scotland) Act 1976 should be held 

. . 

64 House of Comrnons Debates, 1 Febmary 1995, cols 1058-9 (Annex 80). 
65 Statement of the Air Accidents Investigation Branch of the Department of Transport of the 

United Kingdom (Annex 39). 



pending the completion of the crirninal i n v e s t i g a t i ~ n ~ ~  and, in due course, 
whether there was sufficient evidence to merit criminal proceedings againçt 

named perçons. The Lockerbie disaster investigation, as one of particular 
importance and complexity, proceeded subject to the general direction and 
overall control of the Lord Advocate. 

2.34 The wide-ranging crirninal investigation spread far bey ond Lockerbie, 
and indeed far beyond Scotland and the rest of the United Kingdom, to reach 
70 countries. Judicial, prosecuting and investigating agencies from many 
countries CO-operated in an investigation which was of an unprecedented 
scale. In the course of it over 4,000 items were retained for-examination or as 
evidence. Investigative decisions were taken by the Chief Constable, the 

Procwrator Fiscal and the Lord Advocate, acting in the exercise of their duties 

independently of any Government or other outside pressure, and subject to no 
constraints other than cornpliance with proper legal procedures. 

2.35 The conclusions of the investigation are contained in the annexed 
Statement of Facts, which was before this Court during the hearing in Marçh 
1992 of the request by Libya for the indication of provisional r ï~easureç .~~ The 
United Kingdom cannot properly make public further details of the evidence 
while crirninal proceedings are pending, as to do so might prejudice the fair 
trial of the case before a judge and jury, which is the proper forum before 
which crirninal evidence should be presented and tested. Because of the 

prohibition un the Crown pubIishing evidence while a crirninal trial is pending, 
the then Lord Advocate, when announcing the charges against the two 
accused on 14 Novernber 1991, said that he: 

"cannot and wilI not comment on the evidence on 
which these charges are b a ~ e d . " ~ *  

66 Such a public inquiry was held al Dumfries between 1 October 1990 and 13 Febmary 1991, 
presided over by a senior Judge, Sheriff Principal John Mowat QC, who heard evidence oves 55 
days and issued a Determination of his findings on 18 March 1991. The inquiry was concerned 
with the circumstances of the deaths and not with criminal responsibility for the deaths. 

67 Annex 16 (United Kingdom Document No.2 in the hearings of Mach 1992). 
68 Sl23307, at p.6 (Annex 6) .  See also the statements by the Parliamentary Under-Secretary of 

State for Scotland, Lord James Douglas-Hamilton, House of Commons Debates, 13 December 
1994 cols 4548 (Annex 79) and the Surnmary of Scottish Criminal Procedure in Murder Cases, 
paragraph 19 (Annex 18). 



Surnrnary of the facts disclosed by the criminal investigation 

2.36 In the initial stages the investigators had no specific reason to 
suppose Libyan cornplicity in the crime, nor had they any reason to suspect 
that the suitcase which had contained the improvised explosive d e v i ~ e ~ ~  had 

been loaded onto an aireraft in Malta. Flight PA103 had cornrnenced at 

Frankfurt am Main in Germany on a Boeing 727 passenger aircraft, from 
which 49 passengers had transferred to the Boeing 747 aircraft at London 
Heathrow airport, joining a further 194 passengers there. Baggage had been 
transferred from the Boeing 727 aircraft to the Boeing 747 nircraft at London 
Heathrow. Other baggage had been transferred to the Boeing 727 aircraft at 
Frankfurt am Main and further baggage was transferred, in due course, from 
other aircraft to the Boeing 747 aircraft at London Heathrow. The initial 
investigation was naturally directed to the possibility of the baggage 
containing the improvised explosive device having been loaded at London 

Heathrow or Frankfurt am Main airposts. Careful scientific investigation 
established the identity of the suitcase which had contained the improvised 

explosive device and the location of the suitcase within a particular baggage 
container. The location of the suitcase rneant that it could not have been 
loaded onto an aircraft for the first time at London Heathrow or transferred 
ont0 PA103 from another flight at that airport, but could only have been 
transferred directly from the Boeing 727 aircraft which came from Frankfurt 

am Main on the first leg of flight ~ ~ 1 0 3 . ~ ~  

2.37 Careful investigation was made into the possibilities of the suitcase 
having been loaded onto an aircraft for the first time at Frankfurt am Main, or 
having been transferred onto the Boeing 727 aircraft there from another 
aircraft. Extensive investigation was carried out in the Federal Republic of 
Germany and, in consequence of that investigation, in a number of other 
countries. 

2.38 Meanwhile, scientific examination of explosive-darnageé items was 
successful in establishing that a number of items of clothing had been in the 
suitçase containing the improvised explosive device. Those items and other 
damaged contents of the suitcase were traced back to a particular shop in 

-- -- 

69 The terrn "irnprovjsed explosive device" is used to describe a bomb whjch has not been 
rnanufactured or assembled comrnerçialiy or by any estabIished ordnance manufacturer. 

70 Statement of Facts, paragraph 3 (Annex 16). 



Malta.71 Investigation of the rnovement of flights and baggage at Frankfurt am 
Main indicated that a single piece of luggage had arrived ai that airport on 
21 December 1988 from Air Malta Flight KM 180 and was thereafter 
transferred to the Boeing 727 Airçtaft of flight PA103, where it appears to 

have been carried as unaccompanied luggage. While no direct docurnentary 
evidence has been produced from Malta to show that the suitcase was loaded 

there,72 the evidence avaiIable from Frankfurt am Main, and the circumstances 
as deçcribed in the Staternent of Facts, demonstrate that the suitcase 
containing the improvised explosive device was loaded in Malta.73 

2.39 It was the identification of the timing device which detonated the 

improvised explosive device as having been one of a small number 
manufactured and supplied by the Swiss Company, MEBQ AG, for and to the 

osder of Libyan intelligence officials whlch led to the investigators 
establishing evidence of Libyan complicity in the crime.74 

2.40 The Statement of Facts describes the alleged invalvernent of 

Abdelbaset Ali Mohmed Al Megrahi and Al Amin Khalifa Fhimah with the 
External Security and Intelligence Organisation of Libya (ES0),75 and the 
aIleged involvement of other E S 0  officials (Izz Al Din Al Hinçhiri, Said 
Mohammed Abdallah Rashid, Abdallah Senussi, Badri Hasan and Nasser Ali 
Ashur) in procuring and testing timers rnanufactured by MEBO AG.76 The 

ES0 had at that time responsibility for açquiring intelligence concesning 
Libyan narionals who were perceived to threaten the regime, and also for the 

conduct of terrorist operations. In October 1992 the ES0 was incorporated 

into the Justice and Public Security Se~re ta r ia t .~~  

2.41 AbdaIlah Senussi was a member of the six-man cornmittee which 
controlled the ES0 and was head of the Information Directorate of the ES0 in 

1985, holding the titles of Director of Information and Head of Special 
Operations, He had overall control of the Centre for Strategic Studies of which 

Abdelbaset Ali Mohmed Al Megrahi was appointed Director on 1 January 
1987, and had control over or access to training camps. In October 1988 

71 Statement of Facts, paragraph 1 E (Annex 16). 
7 2  Libyan Mernorial, paragraph 2.13. 
73 Sralement of Facts, especiaHy paragraphs 4, 10, 17, 14 and 21 (Annex 16). 
74 Ibid., especially paragraphs 5 Io 9, 12 to 15 (Annex 16). 
75 Ibid., paragraphs 8 and IO (Annex 16); see also footnote 43 above. 
76 Ibid., paragraphs 5 , 6  and 12 to 15 (Annex 16). 
77 Annex 60. 



Senussi was appointed Director of Operations Administration and remained ço 

as at 21 Decernber 1988. 

2.42 Hinshiri and Rashid were in  1985 members of the controlling 
cornmittee of the ESO, Hinshiri was head of Central Secuaity Administration in 
the Directorate of General Security. In early 1986 an Operations 
Administration was established within the E S 0  with Rashid as its head. In 
January 1987 Rashid was transferred to an electronics Company. In 1988 
Hinshiri was transferred to the General People's Cornmittee for Justice, In 
March 1989 he was appointed Minister for Justice. Between October 1991 
and November 1992 he was Minister for Communications and Transport, and 

resumed that post in January 1994. 

Criminal Proceedings in Scotland 

2.43 Under the law of Scotland, no person may be convicted of a crime on 
the evidence of only one witness or on evidence from only one source. The 

essential facts in any criminal case must be proved by the prosecutor beyond 
reaçonable doubt by corroborated evidence. The Lord Advocate was, by 13 
Novembes 1991, satisfied on the basis of the reports of the Procurator Fiscal 
and the Chief Constable that these was a case which could be establiçhed by 
corroborated evidence against two Libyans, AbdeIbaset Ali Mohmed Al 
Megrahi and AI Amin Khalifa Fhimah, acting in furtherance of the purposes of 
the Libyan intelligence services, as specified in the Staternent of Facts. 

2.44 The Lord Advocate came tu his conclusion that there was sufficient 
evidence only On the basis of a comprehensive investigation, independent of 
any Government influence, and on the basis of available evidence. It was only 
in consequence of the meticulous scientific examination of items of wreckage 
and the contents of the aiscraft, themselves recovered by extensive and 
painstaking searches over an enormous area, that the lines of investigation 
opened up. The Lord Advocate has seen no evidence whieh would warrant 
reconsideration of the charges which have been made, and remains of the 

opinion that the evidence should properly be tested before the criminal courts 

having jurisdlction in Scotland or the United States. 

2.45 The possible involvernent of nationals of a number of countries was 
very closely investigated. Despite the unprecedented scale of the 



investigation, the available evidence does not support charges against the 
nationals of any country besides Libya. 

2.47 On 14 November 1991, the Lord Advocate announced publicly that 
the warrant had been granted and made the ternis of the charges k n ~ w n . ~  
Sirnultaneously, the Acting Attorney General of of the United States of 
America announced the issue of warrants there against the same two accused, 
folIowing the handing down of an indictment by a Grand Jury. 

2.46 It was known that the two persons charged were not to be found in 
United Kingdom jurisdiction, but they were belleved to be resident in Libya. 
Acçordingly, the Lord Advocate instructed the Procurator Fiscal to apply to 
the Sheriff at Dumfries, being the ludge having jurisdiction in such matters, to 
grant a warrant for the arrest of Abdelbaset Ali Mohmed Al Megrahi and Al 
Amin Khalifa Fhimah on a charge of conspiracy, or alternatively murder, or 
alternatively contravention of Section 2(1) and (5) of the Aviation Security 

Act 1 982,78 and the warrant was granted on 13 November 1991 .79 A statement 
of the legal basis for these offences is a n n e ~ e d . ~ ~  

2.48 On the same day, copies of the Scottish charges and warrant, together 
with the Statement of Facts, were supplied tci Libya through its Permanent 
Representative to the United Nations in New York, and through the Italiarr 
Government, that Government being the one protecting British interests in the 
absence of diplornatic relations between the United Kingdom and Libya. The 
covering note from the Foreign Secretary ïo the Ttalian Arnbassador said that 
the handing over of the documents constituted the demand to Libya for 
çurrender of the two accused. That demand was .reiterated in the House of 
Commons by the Foreign Secretary the same 

2.49 The evidence obtained by the criminal investigation implicating 
Libyan officials would have made a trial in Cibya out of the question even if 
Libya were an alternative jurisdiction to S ~ o t l a n d . ~ ~  

Annex 19, at paragraph 4. 
79 Annex 17. 
80 Annex 19. 
81 Annex 6, at page 3. 
82 Ibid., a1 page 7. 
83 Further consideraiions were the serious doubts about the independence of the Libyan judicial 

systern in view of the connections between members of that systern and Libyan intelligence 
services (paragraphs 2.40 to 2.42 above), and Cibya's past record of allowing officials involved 



2.50 Libya has been given assurances about the fair trial of the accused in 

Scotland, most particularly in September 1993 when Libya raised a number of 
questions regarding criminal proceduse in Scotland and sought assurances 
that the accused would receive a fair trial. Those questions were answered and 

the assurances were given. Libya has confirmed that the assurances were 
satisfactory .84 

2.51 The Libyan Memorials5 cornplains that the United Kingdom has 
always refused to provide Libya with the slightest proof (la moindre preuve) 

of the allegations against the two accused. The Statement of Facts is howevet 
a detailed summary of the case-against the IWO accused and haç been with 
Liby a since 14 November 1 99 1 .  

Diplornatic action to obtain surrender of the accused 

2.52 On 14 November 1991, the day the United Kingdom made its dernand 
that Libya surrender the two a c c ~ s e d , ~ ~  the Permanent Mission of Libya to 

the United Nations in New York issued a press release unequivocally denying 
any and al1 association with and knowledge of the Lockerbie incident.&' This 
denial was repeated by Libya in a letter to the President of the Security 
Council of 15 November 1991, which also criticised the United Kingdom for 
not contacting the Libyan judiciary to çeek clarification and verification of the 
a c c u ~ a t i o n s . ~ ~  The denial was reiterated in a letter to the Secretary -General of 
the United Nations of 17 Novernber 1991.89 En a letter of 20 November 1991 to 

the Secretasy-General of the United Nations, the Libyan Foreign Minister said 
that Libya had appointed a judge io inquire into the a c c u ~ a t i o n s . ~ ~  

2.53 No satisfactory response having been received from Libya to the 
demand for surrender of the two accused, on 27 November 1991 the 
Government of the United Kingdom issued jointly with the Government of the 
United States a declxation stating that the Govemment of Libya rnust: 

in terrorism to go unpunished (paragraphs 2.15 to 2.27 above). 
84 Se, paragraphs 2.89 and 2.90 below. 
8 5  Libyan Mernorial paragraph 2.13. 
86 Paragraph 2.48 above. 
87 LibyanAnnex12. 
8 8 SI2322 1, (Annex 43). 
89 S123226, (Annex 44). 
90 S/23416(Annex47). 



"- surrender for trial al1 those charged with the crime; 
and acçept responsibility for the actions of Libyan 
o ficials ; 

- disclose al1 it knows of the crime, including the 
nmes  of al1 those responsible, and allow for full access 
tci al1 witnesses, documents and other material 
evidence, including al1 the rernaining tirners; 

- pay appropriate compensation. "gl 

The statement expreçsed the expectation that Libya would comply promptly 
and in full. In response Libya reieased a press statement describing the joint 

statement as "yet another orchestrated crusade against Libya" and suggesting 
that the facts be studied by an impartial cornmittee or by this Court.g2 

2.54 As regards the demand for compensation, in a letter of 14 May 1992 
to the Secretary-General of the United Nations, Libya undertook to pay 
appropriate compensation if its responsibility were e~ tab l i shed .~~  

2.55 With regard to the question of how the demands were compatible 
with the presumption of innocence, the United Kingdom Permanent 
Representative said in the Security CounciI, following the adoption of 
resolution 73 1 on 2 1 January 1992, that: 

"We are not asserting the guilt of these men before 
they are tried, but we do say that there is serious 
evidence against them which they must face in 
court. 

At the oral hearing on the Libyan request for the indication of provisional 
rneasures on 26 March 1992, Counsel for the United Kingdoms said: 

"1 pause to observe that it wns a recurring theme of the 
speeches made on behalf of the Applicant thiç 
morning that by asking for the accused to be handed 
over the United Kingdom was somehow violating the 
principle that their innocence was to be presumed 
unfil they had been found guilty. It i ç  certainly true 
that rny colleague the Lord Advocate has sufficient 

5123308 (Annex 7). 
92 Libyan Document 42. 
93 SE391 8 (Annex 56). 
94 SPV.3033 at p103, (Annex 10). 
95 Mr Rodger, then Solicitor-General for Scotland, now the Lord Advocate. 



evidence tu justify ccfirging these two men but if they 
are handed over for trial in SEotland their guiEt or 
Innocence will be determined not by the Lord 
Advocate, nor by the Government of the United 
Kingdom, but by a jury of  15 ordinary men and 
women . 1'96 

2.56 On 20 December 1991 France issued a communiqué which said that 
the judicial inquiry into the attack on UTA fllght 772 on 19 September 1989 
causing 17 1 deaths had irnplicated several Libyan nationals. The communiqué 
caJled on Libya to produce al1 material evidence in its possession; to facilitate 
access to al1 documents that might be useful in inquiring into the attack; and 
to authorise the responsible Libyan officials th respond toany request made 
by the French examining rnagi~trate.~~ 

2.57 On 27 Novernber 1991 the three Governments also issved jointly a 
declaration in which they required Libya prornptly to commit itself to cease al1 
formç of terrorist a c t i v i t i e ~ . ~ ~  

2.58 During the two months following the original demand of 
14 November 1991 for surrender of the two accused, no effective reply was 
received from Libya. Libya had sent four letters to the Secretary-General of 
the United Nations.99 These did not acknowledge that Libya had been 

involved in terrorism, nor agree to make the two accused available for trial, nor 
agree to meet the other specific demands in the joint deelaration of 
27 Novernber 1991. 

2.59 The reaction of Libya to the results of the criminal investigation, and 
to the dernands for surrender of the two accused, was seen by the United 

Kingdorn in the context of Libya's record of involvement in terrorism. 
Therefore, when Libya failed to respond appropriately to the demands made 
upon it by the three Governments, the United Kingdom thought it right to 
take the matter to the United Nations, particularly in view of the frequently 
expressed concern of the United Nations aboui terrorism and its effect on 

international peace and security. The United Kingdorn, as the State in whose 
territory the crime had been committed and which had c m i e d  out the criminal 

96 CR92M,p21.  
97 923306 (Annex 5). 
98 S/23309 (Annex 8). 
99 923226 (Annex 44); Si23346 (Annex 46); SE3416 (Annex 47) and 5123436 (Annex 48). 





2.63 On 8 January, in a letter to the Secretary-General of the United 
Nations, the Libyan ~ o r e i &  Minister denied that the Security Council had 
cornpetence under the Charter of the United Nations to deal with the matter, 
and invoked Article 33 of the Charter.Io4 

2.64 On 10 January, a draft resolution supporting the demands made of 
Libya by the three Governments, and prepared after discussion between the 
five permanent members of the Security Council, was circulated informally In 

New York to al1 members of the Council. 

2.65 The next day, 11 January, Libya sent a letter to the International Civil 
Aviation Organ i~a t i on '~~  mentioning the Montreal Convention for the first 
time. An earlier Libyan communication to ICA0 of 30 December 1991 had 
made no mention of the C o n v e n t i ~ n . ~ ~ ~  

2.66 On 14 January, a revision of the draft resolution was circulated 
informally to al1 members of the Security Council. 

2.67 On 18 January, while the draft resolution was still under 
consideration, and shortly before the debate on it in the Security CounciZ, 
Libya sent the United Kingdom a letter requeçting that a dispute be submitted 
for arbitration under Article 14(1$ of the Montreal Convention. 'O7 

The United Nations response 

2.68 Three days later, on 21 January 7992, the Security Council 
unanimously adopted resolution 73 1 'O8 in which it reaffirrned its earlier 

resolutions on terrorist threats to international aviation, and expressed itç deep 
concern: 

"over the resultç of investigations, which irnplicate 
officials of the Libyan Government and which are 
contained in Security Council documents", 

104 SI23396 (Annex 46). 
105 LibyanMemorial,paragraph2.15 (LibyanAnnex75). 
lo6 Libyan Annex 56. 
107 SI2344 1 (Annex 9). 
108 Annex 2. 



and its determination to elirninate international terrorism. The operative 
paragraphs condemned the destruction of PA 103 and UTA 772, and strongly 
deplored the fact that the Libyan Government had not yet responded 
effectively to the requests of the three Governments in connection with the 

legal procedures related to the attacks carried out against the two flights.Iog 
The Security Council urged the Libyan Government to provide "a full and 
effective response" to the requests of the three Governments "so as to 

contribute to the dimination of international terrorism". The Council also 

requested the Secretary-General to seek the cooperation of the Libyan 
Government to provide a full and effective response to those requests. 

2.69 Speaking in the Security Council on 21 January 1992, following the 
adoption of the resolution, the United Kingdom Permanent Representative, Sir 
David Hannay, ernphasized that it was the clear indication of Eibyan 

Government involvement in the crime which led the British Government, 
together with those of France and the United States, to bring before the 

Council Libya's failure to comply with the requests that the accused be made 
available for trial in Scotland or in the United States and to cooperate with the 

French judicial authorities. l0  It was this exceptional circurnstance of alleged 

Libyan Government involvement which made it particularly appropriate for 
the Council tu adopt a resolution urging Libya to cornply with those requests. 

2.70 The Libyan letter of 18 January 1992, containing a request for 
arbitration under Article 14 of the Montreal Convention," l had been 
circulated as a Security Council document and drawn to the attention of the 
Security Council by the Libyan Permanent Representative. Sir David Hannay 
said that this letter: 

"... is not relevant to the issue before the Council. The 
Council is not, in the words of article 14 of the 
Montseal Convention, dealing with a dispute between 
two or more Contracting Parties concerning the 
interpretation or application of the Montreal 
Convention. What we are concerned with here is the 
proper reaction of the international community to the 
situation arising from Libya's failure, thus far, to 

109 A reference to the dernands of the three Governments referred to in paragraphs 2.53, 2.56 and 
2.57 above. 

1 10 SPY.3033 ppI02-106 (Annex 10). 
1 1 1 Paragraph 2.67 above. 



respond effectively to the most serious accusations of 
State involvement in acts of temrisrn."l l 2  

2.71. Speaking after the adoption of the resolution, the Representative of 
the Russian Federation accepted explicitly that the demand for surrender of 
the two accused for trial in Scotland or the United States was reasonable: 

"Et is important, in accordance with universally 
acknowledged legal norrns, that the judicial organç of 
chose çountries to which the downed aircraft 
belonged and over whose territory the crime was 
comrnitted should be allowed to deal with this 

2.72 The need for the Security Council to take action to deal with a threat 
ta international peace and security was recognised. The Representative of 
Hungary said: 

"The attacks on Pan Am and UTA aircraft are acts that 
obviously threaten international peace and security. 
As a result, we feel that it is entirely justified and 
highly appropriate for the Security Council, the United 
Nations body entrusted with the prirnary responsibility 
for the maintenance of international peace and 
security, to eonsider these terrorist manifestations. 

Hungary believes that the question of eradicating 
international terrorism has a legitimate place among 
the concerns of the Security Council, which, on the 
basis of its mandate under the Charter, is abliged to 
follow closely any event that might endanger 
international peace and security. In this connection 
the CounciI is in duty bound to exercise vigilance and 
tu remain seized of specific acts of tersoriçm that 
threaten or destroy innocent lives. For verbal 
expressions of faith are no longer enough; the tirne has 
corne for concrete actions." f14 

The Representative of Austria said: 

112 Annex 10 at p.104. 
l 3  Ibid., at p.88. 
l 4  Ibid., at pp.9 1-2. 





to provide a full and effective response, and that meanwhile the Security 
Council would remain seized of the matter. 

2.77 The three Governments accordingly began discussions with other 
rnernbers of the Security Council on 9 March 1992 about measures directed to 
ensuring cornpliance by Libya with resolution 731. On 17 March 1992 the 
three Governments cirçulated informally to the other rnernbers of the Security 
Council a draft of what was eventually to becorne resolution 748. 

2.78 While the Court held oral hearings on Libya's request on 26, 27 and 
28 March 1992, consultations among rnernbers of the Security Council 

regarding the draft resolution continued. They resulted in the adoption by the 
Security Council on 31 Mârch 1992 of resulution 748'19 by 10 votes (Austria, 
Belgium, Ecuador, France, Hungary, Sapan, Russian Federation, United 
Kingdom, United States, Venezuela) to none. Five rnernbers abstained (Cape 
Verde, China, India, Morocco, Zimbabwe). 

2.79 In the preamble to the resolution the Security Council expressed its 
deep concern thnt Libya had not provided a full and effective response to the 
requests in resolution 731, and its conviction that the suppression of acts of 
international terrorism, including those in which States are directly or 
indirectly Involved, is essential for the maintenance of international peace and 

security. The preamble recalled the staternent issued on 31 January 1992, on 
the occasion of the meeting of the Security Council at the level of Heads of 
State and G ~ v e r n r n e n t . ~ ~ ~  The preamble also re-affirmed that, in accordance 
with the principle in Article 2, paragraph 4, of the Charter of the United 
Nations, every State has a duty to refrain from organising, instigating, assisting 
or participating in terrorist acts in another State or acquiescing in organised 
activities within its territory directed towards the commission of such acts, 
when such acts involve a threat or use of force. 

2.80 The preamble then made a forma1 determination that the failure by 
Libya to demonstrate by concrete action its renunciation of terrorism, and in 

particular its continued failure ao respond fulIy and effeçtively to the reqvests 

in resolution 73 1, çonstituted a threat to international peace and security. The 

l 9  Annex 3. 
20 Paragraph 2.6 above. 



final paragraph of the preamble stated that the Council was acting under 
Chapter VI1 of the Charter of the United Nations. 

2.81 Operative paragraph 1 of the resolution decided that 

"the Libyan Government must now çomply without 
any further delay with paragraph 3 of resolution 731 
(1992) regarding the requests in documents 923306,  
Si23308 and S123309". 

These documents contained, respectively, the French communiqué calling on 
Libya to cooperate with French justice with regard to the attack on UTA flight 
772; the joint declaration by the United Kingdom and the United States 
demanding the surrender of the two accused of the sabotage of PA 103; and 

the tripartite declaration calling on Libya to prove by concrete actions its 
renunciation of terrorism. l l In operative paragraph 2 the Council decided 

that: 

"the Libyan Government must commit itself 
definitively to cease al1 foms of terrorist action and al1 
assistance to terrorist groups, and that i t  must 
promptly , by concrete actions, demonstrate its 
renunciation of terrorism." 

2.82 The resolution then prescribed a number of measures to be applied by 
al1 Members of the United Nations tu Libya until the Security CounciI decides 
that Libya has complied with operative paragraphs 1 and 2. The measureç 
included a prohibition on fiights to and from Libya; prohibitions on the export 
of arms to Libya; reductions in the number and level of staff at Libyan 
diplornatic missions and conçular posts; and denial of entry to, or expulsion of, 
Libyan nationals who have been denied entry, or expelled from, other States 
because of their involvernent in terrorist activists. 

2-83 Speaking after adoption of the resolution the United Kingdom 
Permanent Representative said: 

"One of Libya's suggestions in recent days has been 
that cornpliance with the requests in resolution 731 
(1992) should await the outcome of the proceedings 
instituted by Libya in the International Court of 
Justice. As the United Kingdom Representative stated 

l 2  Annexes 5,7 and 8 and paragraphs 2.53,2.56 and 2.57 above. 
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to the Court, we believe that Libya's application, whlle 
purporting to enjoin action by the United Kingdom 
againçt Libya, iç in fact directed at intedering with the 
exercise by the Security Council of its rightful 
functions and prerogatives under the United Nations 
Charter. We consider the Security Council is fully 
entitled to concern itself with issues of terrorism and 
the rneasures needed to address acts of terrorism in 
any particular case or to prevent it in the future. Any 
other v iew would undermine the prirnary 
responsibility for the maintenance of international 
peace and security conferred on the Council by 
Article 24 of the Charter. It would thus seriously 
weaken the Council's ability to maintain peace and 
security in future circumstances which are unfoieseen 
and unforeseeable." 122 

2.84 On 21 April 1992 France informed the Secretary-General of the 

United Nations that, according to the French judge investigating the sabotage 

of UTA flight 772, the Libyan authorities were not cooperating with him, as 
required by resolutions 731 and 748.123 The Libyan response was 
uninf~miat ive l~~.  On 2 Decernbes 1993, the French Minister of Foreign Affairs 
wrote to the Libyan Foreign Minister repeating the hope that Libya would 

"'give its entire cooperation to the French Judiciary in 
fuIl respect of the relevant Security Council 
resolutions" . 125 

2.85 In the 19 rnonths between the adoption of resolution 748 on 
31 March 1992, and the adoption of resolution 883 on 11 November 1993, 
Libya sent numerous communications to the United Nations in which it 

cEaimed thar it was complying with resolution 731, and that resolution 748 
was therefore unjustified. 126 

2.86 Even though Libya maintained that its law prevented the two 
accused being e~trad i t ed , '~~  certain of the Libyan communications suggested 

ISS SPV. 3063 arpp.6gand69(Annex I l ) .  
Iz3 SI23828 (Annex 53). ' 24 Si2389 1 (Annex 54). 

n2 SS/26837 (Annex 73). 
126 See, eg, SR4SU9 (Annex 58); SI24428 (Annex 59); $124961 and S12496llAdd.l (Annex 63); 

SI26139 (Amex 6464); S126313 (Annex 64); SI26500 (Annex 67); SI26523 (Annex 69); Si26629 
(Annex 7 1 ), 
Libyan Memorial paragraph 2.7. The United fingdom haç never sought extradition of the two 
accused under the Montreal Convention, but surrender under generai international law. 



alternative ways in which the two accused could be tried outside Libya, 
psovided the trial was not held in Scotland or the United States-128 

2.87 On 30 June 1992 Libya said it would not objeçt to the conduct of the 
investigation and the triai through a seven-member committee established by 
the League of Arab States or through the United Nations before a just and 
impartial court to be agreed on.n9 On 8 December 1992 Libya repeated this 
proposal, adding that it had no objection to the two accused appearing 
voluntarily before a British or US court.130 

2;88 On 17 August 1993, Libya acknowledged that it was necessary for 
the two accused to be brought to trial and that it was prepared to discuss the 
venue wherir the trial must be held if it were to be just and fair.I3' 

2.89 On 14 September 1993, the Secretary-General. of the United Nations 
received a list of detailed questions raised by the Libyan Foreign Minister 
about the procedure which would be followed in relation to a criminal trial of 
the two accused in Scotland or the United States.132 The Secretary-General 
replied with answerç to the questions based on material provided by the 
United Kingdom and the United States.133 

2.90 On 29 September 1993 and 1 October 1993 Libya said that it was 
satisfied by the replies to the questions and was no longer opposed to the 

accused going on trial and was "encouraging the two suspects to appear 

I z 8  Libya has not been consisteni in this regard. At the ord hearing on the Cibyan request for an 
indication of provisional measures, the Agent for Libya. Mi Al Fatatouri, stated: 

"The Libyan Govemment has no! ruled out the possibility of arnending its national law in 
order to remove the interna1 obstacle created by its prohibition of extraditing its 
nationals." (CR9212 p.20 (origina1); pp. 14 and 15 (Translation provided by the Registry)). 

Furthemore, Libya, in a letter to the United Nations Secretary-General of 14 May 1992, said 
that: 

"the competent authorities in Libya have not rejected the principle of surrendering the two 
individuals under suspicion." (Si23918, Annex 56). 

Yet In a letter of 1 I September 1993 to the Secretary-General, Libya stated that it refused to 
çompel the IWO accused to "extradite themçelves" and that in the absence of an extradition 
agreement Libya was unable to compeI them to do so (Sl26500, Annex 67, p.9, paragraphç 8 
and 9). 

129 Si24209 (Annex 58). 
130 5124961 (Annex 63). 

51263 1 3 (Annex 65). 
32 S126500 (Annex 67). 
33 The Secretary-Gencdlç reply has not been published. Material provided to the Secretary-General 

by the United Kingdom in September 1993 is contained in Annex 68. 



before the Scottish courts".134 This was repeated in further Libyan 
communications of 26 October 1993'35 and 27 March 1995.236 

2.91 Libya's assertions that it was complying with resolution 731'37 were 
baseless. None of the Libyan proposais for alternative trials met the 
requirements of the Security CounciI resolutions. Zn particular, Libya did not 
agree to surrender the two accused for trial in Scotland or the United States. 

2.92 On 27 November 1992, one year after France, the United Kingdom 
and the United States had presented their original demands to Libya, their 
three Governments issued a joint declaration and circulated it as a United 
Nations document. The deelaration included the following passage: 

"On this anniversary, the thee States strongly reaffirrn 
their single objective with respect to Libya: prompt, 
çornplete and unequivocal cornpliance with the terrns 
of United Nations Security Council resolutions 731 
and 748. Justice for al1 441 victirns of the Pan Am 103 
and UTA 772 bombings, and international peace and 
security, which is threatened by Libya's support of 
temrism, require no less. 

Accordingly, the United States, France and the United 
Kingdom are determined to intensify their efforts, in 
close cooperation with the United Nations Secretary- 
General, to make the sanctions adopted by the United 
Nations Security Council in March yet more effective. 
They cal1 upon the Government of Libya to end its 
defiance of the international community. "138 

2.93 On 13 August 1993 the three Governments made a further joint 
declaration, which was circulated as a UN document. This pointed to the fact 

that Libya had failed to comply with the demands in resolution 731 and 748, 
even rhough by then some 16 months had passed since the Security Council 
had imposed sanctions on it. 139 

2.94 That Libya had not complied with the requirements laid upon it by 

the resolutions has been recognised by the Security Council. Resolution 748 

34 S/26523 (Annex 69). 
135 S125629(Annex71). 
36 S/1995/226 (Annex 82). 
137 Paragraph 2-85 above. 
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requires the sanctions against Libya to be reviewed every 120 days. Aftet 
each of the (so far nine) reviews the President has issued a statement on behalf 
of the members of the Council that there was no agreement that the necessary 
conditions existed for modification of the sanctions. 140 

2.95 On 11 November 1993 resolution 883 was adopted by I l  votes 
(Brazil, Cape Verde, France, Hungary, Japan, New Zealand, Russian 
Federation, Spain, United Kingdom, United States, Venezuela) to none. Four 
members abstained (China, Djibouti, Morocco, Pakistan). ] 41 The resolution 
extended the seope of the sanctions on Libya, including a partial freeze on 
Libyan public assets, and tightened existing measures. 

2.96 The preamble to the resolution took note of letters to the Secretary- 
General of 29 September and 1 October 1993 from the Libyan Foreign 
M i n i ~ t e r , ' ~ ~  and his speech in the general debate ar the 48th Session of the 
General A ~ s e r n b l y ~ ~ ~  in which he had stated Libya's intention to "encourage" 
those charged with the sabotage of Pan Am 103 to appear for trial in Scotland, 
and its willingness to cooperate with the competent French authorities in the 
case of the sabotage of UTA 772. 

2.97 In view of these statements, operative paragraph 16 of the resolution 
expresses the Security Council's readiness to review the sanctions with a view 
to suspending them immediately if the Secretary-General reports to the 

Council that 

"the Libyan Government has ensured the appearance 
of those charged with the bombing of Pan Am 103 for 
trial before the appropriate United Kingdom or United 
States court" 

with a view to lifting them immediately 

"when Libya complies fully with the requests and 
decisions in sesolutions 73 1 (1992) and 748 (1992)". 

140 The most recent staternent was made on 30 March 1995 (SJPRST/1995114; Annex 83). The 
other statements - 924424, S/24925, S125554, 926303, Si2686 1, SIPRSTII994118, 
SIPRST/1994/41, S/PRST/1994n6 - are in the same tems and have not been annexed. 

141 Annex 4. 
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143 Ai48PY20 (Annex 70). 



No S U C ~  report has been reçeived from the Secretary-General. The sanctions 
remain in force. 

2.98 After adoption of reçolution 883, the Permanent Representative of the 
United Kingdom said: 

"The objectives of the sponsors remain strictly limited. 
They are to secure justice for the victims of Pan Am 
103 and UTA 772 and to ensure thar such atrocities 
do not happen again. Central to these objectives is 
that the two men accused of the Lockerbie bombing 
should stand trial in Scotland or the United States and 
that the demands of French justice regarding the UTTA 
case be met. 

My Prime Minister and Foreign Secretary have 
repeatedly given assurances that if the two Lockerbie 
suspects went to Scotland they would receive a fair 
trial, with the full protection afforded by Scottish legal 
procedures. 1 now reiterate those assurances. My 
Ministers have also made it çlear that we are pursuing 
no hidden agenda. Our agenda is set out in Security 
Council resolutions 731 (19921, 748 (1992) and the 
present resolution - no more and no less." 144 

2.99 A statement issued by the Libyan Foreign Ministry on the day 
resoiution 883 was adopted expressed its "displeasure" that the Security 
Council had 

"once again yielded to the pressures and manoeuvres 
of the United States of America, the United Kingdom 
and France" 

and referred again to the many initiatives and proposais made by Libya, and 
repeated that Libya had no objection to the two accused appearing before a 

Scottish court and was prepased to urge them to do ~ 0 . l ~ ~  

2.100 On 8 Deceniber 1993, Libya referred to a proposa1 by Tunisia, made 
after consultation with it, that the two accused be interrogated and tried in 

France; and referred again to an earlier proposal for a "Scottish trial" in a third 

country or at the seat of the International Couri of Justice at The Hague.146 

44 SIPV133 12 p.45 (Annex 12). 
145 SI26760 (Annex 72). 
46 SI26859 (Annex 74). 



2.101 On 26 3uly 1994 Libya repeated this latter proposal, and an 
alternative: if the accused were not tried in Libya they could be tried in 
another Arab c o u n t ~ y ~ ~ ~ .  

2.102 Addressing the General Assernbly of the United Nations on 7 October 
1994, the Libyan Foreign Minister referred to earlier Libyan proposals, and 

criticised France, the United Kingdom and the United States for (as he put it) 

pushing mandatory resolutions arbitarily through the Security Council even 
though Libya had not threarened anybody and had never acted in a manner 
that jeopardised international peace and secarrityI4&. 

2.103 On 5 August 1994, over two and a half years after the adoption of 
resolutions 731 and 748, the Governrnents of France, the United Kingdom and 
the United States issued another declaration calling once again on Libya to 

fulfil its 0b1igations.l~~ On 31 March 1995 the Governments issued a further 
declaration. as follows: 

"France, the United Kingdom of Great Britain and 
Northern Ireland and the United States of America 
reaffirm their joint declaration of 5 August 1994 
(SI1 994f938) and their cornmon detemination to bring 
to justice those responsible for the bombings of flights 
Pan Am 103 and UTA 772. 

The three States regret that the Libyan Arab 
Jamahiriya has still not satisfied the French judicial 
authorities with respect tci the bombing of UTA 772. 

They are committed to full and comprehensive 
enforcement of the sanctions imposed on Libya. 

They also reaffirm that the Libyan Arab Jamahiriya 
must commit itself defînitively to ceasing a11 fonns of 
terrorist activity and all assistance to terrorist groups 
and demonstrate, by concrete actions, its renunciation 
of terrorism. 

They reiterate that, in accordance with the Security 
Council resolutions, the Government of Libya must 
ensure the appearance of the two Lockerbie suspects 
in the United Kingdom or United States, where they 
will receive a fais trial. The three States reaffirm that 
alternative proposals for trial in The Hague or 

47 S/1994/900 (Annex 75). ' 48 A1491PV23, pp. 10-1 2 (Annex 78). 
49 S/1994/938 (Annex 77). 



elsewhere do not meet the Security Council 
requirements and are therefore unacceptable." lS0 

III Conctusions 

2.104 From the facts recorded in this Part, and the course of the proceedings 
recoirnted in Part 1, one can draw the following conclusions: 

- The Security Council and General Asçembly of the United 
Nations have for many years been concerned at the effect of 
terrorism on the maintenance of international peace and 

security, and resolutions 731, 748 and 883 are part of the 
Security Cauncil's action against international terrorism. 

Libya bas a long record of involvement in terrorisrn. 

- The charges of rnurder laid against two Libyan nationals were 
the result of a lengthy and rneticulous independent criminal 
investigation, which followed the normal procedures under 
Sçottish law for the investigation of murder. 

- The investigation produced evidence chat the two accused 
caused the planting of an explosive device on flight PA103 
and that they were officers of, and were acting on behalf, of 
the Libyan intelligence services. 

- Despite a detailed Statement of Facks being supplied to Libya 

when the original demand for surrender of the two accused 
was made, at no tirne has Libya cooperated in any way with 
the Scottish prosecuting authoritieç, 

- Libya invoked the Montreal Convention only in an attempt to 

prevent adoption of resolution 73 1. 

- Similarly, Libya made its Application to this Court, and its 
request for an indication of provisional measures, in an attempt 

to restrain the United Kingdom and the United States from 



seeking a mandatoi-y resolution iq support of the demands of 
the three Governments. l 

- Despite the requirements of the Security Council in resolutions 
748 and 883, Libya has given no indication that it is willing to 
comply with them, and because of this the sanctions against it 
remain in force following nine reviews. 

, 

- Libya has publicly expressed its satisfaction with Scuttish 

criminal procedure. 

- Libya has been inconsistent in arguing that it is debarred by its 
law from extraditing its nationals, yet saying that it has not 

ruled out changing its law or surrendering the two accused, 
and would agree to the two accusèd being tried outside Libya, 
but not in Scotland or the United States. At various times 
Libya has suggested: 

- trial before a "Scottish" cou& at The Hague or in another 
third country; , 

- trial before a specialiy consiituted international body: 
l 
I 

- trial through the auspices of; the Arab League; 

- trial at a place to be agreed; 

I 
- trial in a third country; 

- trial in an Arab country; I 
I 

1 - trial in France. 

- Libya continues to defy the iniernational cornmunity, as 
represented by the Security Council, and persists with the 

present proceedings in order to divert attention from its failure 
to cornply with the mandatory resolutions of the Security 
Council. 

1 

I 



IV The Submission of Factual Material to the Court 

2.105 As has been shown, the factual context of this case is highly cornplex. 
It follows £rom the largest crirninal investigation ever conducted by the 
Scottish authorities, extending over several countries. For the purpose of these 
Objections, it is necessary only to describe these matters in outline. They 
would, however, be directly pertinent tu any future consideration of the merits 
in thjs case. Should the case proceed to the merits, it may be necessary for the 
Court to address complex issues of fact in the context of how the Montreal 
Convention should be interpreted and applied. 

2.106 Any handling of the evidential material necessarily involved at the 

stage of oral argument and thereafter would, it is respectfully submitted, have 
to be subjeçt to scrupulous safeguards to avoid prejudicing a fair crirninal trial 
of the accused subsequently, which both parties to the present proceedings 
have cornmittecl themselves to ensuring. 

2.107 The United Kingdom submits, however, that for the reasons of law 
advanced in these pleadings, this case should be disposed of at the preliminary 

phase, thus making it unnecessary tu proceed to the rnerits. 



PART 3 
l 

j 

JURISDICTION OF THE COURT 

1 The Basis for the Jurisdiction lof the Court 

(1) The only basis for the jurisdiction of the Court is Article 14(1) of 
the Montreal Convention 

3.1 The basis which Libya has advanced for jhe jurisdiction of the Court 
in this case is Article 14(1) of the Montreal convention, which provides that: 

"Any dispute between twa or more Cantracting States 
concerning the interpretation or ;application of this 
Convention which cannot be: settled through 
negotiation, shall, at the request bf one of them, be 
subrnitted to arbitration. If within six months from the 
date of the request for arbitration the Parties are unable 
to agree on the organization of the larbitration, any one 
of those Parties rnay refer the dispute to the 
International Court of Justice by reiquest in conformity 
with the Statute of the Court." I 

3.2 Article 14(1) lays down a series of requirernents which must be met 
before that provision can confer jurisdiction upon the Court:- 

I 

(1 )  there must be a dispute betweenthe parties concerning the 
interpretation or application of the ~ontrea l  Convention; 

I 
I 

(2) the dispute must be one which cann;ot be settled by negotiation; 
l 
I 

(3) one of the parties must have req'uested that the dispute be 

subrnitted to arbitraiion; and I 

I 

(4) only if the parties have been unablei within six months from the 
date of the request, to agree upon the organization of the 
arbitration may the dispute then l e  refersed, by either of the 

parties, to the Court. I5l ! 

I 
I 

I5l See also Libyan Mernorial, paeagraph 3.13. I 
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3 3  At the provisional measures stage, the United Kingdom subrnitted that 
Libya had not shown the neçessary prima facie jurisdictiun.152 The United 
Kingdom malntained that Libya had failed adequately to define a dispute 

between itself and the United Kingdom concerning the interpretation os 
application of the Montreal Convention; had not shown that any such dispute 
çould not be settled by negotiation; and had not made a proper request for 
nrbitration. In addition, the United Kingdom pointed out that only six weeks, 

rather than six months, had elapsed between the date of the letter of 18 January 
1992, which Libya claimed constituted its request for arbitration,l53 and the 

Libyan Application to the Court on 3 M a c h  1992, so that the time requirement 
set by Article 14(1) had not been met. 

3.4 T h e U n i t e d K i n g d o n ~ d o e s n o t w i s h , a t t h e p r e s e n t s t a g e o f t h e  
proceedings, to contest the jurisdiction of the Court on al1 of the same grounds, 
but rather to make a related, but fundamental, point about the Court's 
jurisdiction. The only basis for jurisdiction advanced by Libya, and thus the 
only basis for jurisdiction which can exist in this case, is Article 14( 1) of the 
Montreal Convention. That provision confers jurisdiction only in respect of 
disputes concerning the interpretation or application of the Montreal 
Convention. Libya must, therefore, show fîrst that there exists a legal dispute 
between itself and the United Kingdom and, secondly, that that dispute falls to 
be resolved by reference to the jurisdiction provided in Article 14(1]. 

(2) Libya is required to identify the dispute between itse1f and the 
United Kingdom 

3.5 It is for Libya to identify the dispute be~ween itself and the United 
Kingdom. The Inw and practice of judicial settlement require an applicant to 

demonstrate to the tribunal nut only that the parties are in dispute but also what 
constitutes the dispute. This requirement iç logically derived, in the first place, 
from the nature of the judicial function, which, as the Court has frequently 
pointed out, makes it a pre-requisite of the receivability of a daim that there 
should be a dispute, in the legal sense, between the parties (see,  cg., the 

Northerra Carnerclons caseYi% and the Separate Opinion of Judge Sir Gerald 

152 See the argument of the Soliçitor-Generat for Scotland, CR 92/3, pp.33-40. 
1 53 S(2344 1 (Annex 9). 
154 ICJ Reports, 1963, p.3 at pp.33-34. 



Fi~maurice,~SS and the Nuclear Tests case156 , The requirement that an 
applicant identify and define the dispute which gives rise to its claim is derived 
also £rom the need to satisfy the t e m s  of the jurisdictional clause which founds 
the cornpetence of the tribunal in the particular case. In addition, the 
requirement iç necessary in order to justify the relief which the applicant seeks 
from the tribunal. A respondent cannot be expectkd to meet a case against it, 
either at the jurisdiction stage or on the rnerits, unlèss it knows what is the case 
It has to meet. For a tribunal to hold otherwise would be ta reverse the logical 
sequence and impose upon the respondent the re'sponsibility of çhowing the 

non-existence of a dispute. 

3.6 As Libya accepts, 1 5 ~  the mere fact that a State submits an application 
to the Court does not, in itself, establish the existence of a dispute between that 

State and the respondent. The present Court and its predecessor have made 
clear that "whether there exists a dispute is a matter for objective 

determination" (advisory opinion on the Applicability of the Obligation to 
Aubitraie under Section 21 of the United Nations aeadquarters Agreement of 
26 June 1947;15g see also the advisory opinion on, the Interpretation of Peace 

Treaties 159 and the Mavrommatis Palestine Concessions case 1* ). It is common 
ground between the Parties that the classic definition of a dispute is that 

contained in the Mavrommatis Palestine Concessions case, namely "a 
disagreement on a point of law or fact, a coriflict of legal views or of 
interests" . lbl That definition plainly requires Liby a to specify the precise point 

of law or fact on which a disagreement is alleged to exist. 

3.7 It is clear that many governments have differences of view or of 
interests with one another without entering into a formal state of dispute in the 

legal sense. Thus, as the Court held in its decision ,of 21 December 1962 in the 

South West Africa cases, in a passage quoted in part in the Libyan Mern0rial,l6~ 
but which it is useful to set out in full: l 

"In other words it is not sufficient for one party to a 
contentious case to assert that a dispute exists with the 

ICJ Reports, 1963 at p. 105. 
ICJ Reports, 1974, p.253 at p.260. 
Libyan Mernorial, paragraph 3.18. 
ICJ Reports, 1988, p. 12 at p.27. 
ICJ Reports, 1950, p.65 al p.74. 
PCIJ Reports, Senes A, No. 2, at p. 11. 
Quoted in the Libyan Mernorial at paragraph 3.18. 
Libyan Memorial, paragraph 3.18. 



other party. A mere assertion iç not sufficient to prove 
the existence of a dispute any more than a mere denial 
of the existence of a dispute proves its non-existence. 
Nor is it adequate to show that the interests of the two 
parties to such a case are in conflict. It must be shown 
that the claim of one party is positively opposed by the 
other."l63 

There is therefore a critical distinction between a general eonfliçt of interests 
between the parties and a clearly defined claim which relates to the subject- 
matter of the application and which is positively opposed. Only the latter will 
constitute a dispute. 

3.8 The United Kingdom has had some difficulty in discerning from the 

Application and the Mernorial exactly what Libya considers to be the dispute 
between itself and the United Kingdom. As will be shown below, however, 
none of the clairns advanced by Libya discloses the existence of a dispute - in 

the legal sense of the term - which falls within the jurisdiction of the Court 
under Article 14(1) of the Montreal Convention. 

0) The Court's jurisdiction is limited to claims regarding disputes 
falling within Article 14(1) of the Montreal Convention 

3.9 Libya must identify the dispute and also show that it concerns the 
interpretation or application of the Montreal Convention, for otherwise Article 
14(1) will not confer jurisdiction. For that purpose, Libya must demonstrate 
either that the United Kingdom has acted unlawfully towards Libya in respect 
of its rights and obligations under the Montreal Convention, or that any alleged 

difference between the two States as to the meaning of the Convention really 
exists and is relevant to the precise legd relations between them. 

3.10 Moreover, even if such a dispute is shown to exist, the Court will have 
jurisdiction only in respect of that dispute and not in respect of any other 
dispute or difference which, even should it arise from the same factç, would riot 
itself conceni the interpretation or application of the Montreal Convention. The 
Court has made cleas, in its two Orders in the Case Concerning the Application 
of the Convention on the Prevenrion and Planishment of the Crime of 
Genocide,'@ that where a clairnant State founds the jurisdiction of the Court in 

163 ICJ Reports, 1962, p.3 14, at p.328. 
164  ILJRepor?s, 1993,pp.3and325. 
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respect of a dispute on a provision in a rnultilateral convention the Court has 
jurisdiction to grant relief only in respect of matters which corne within the 
ternis of that provision. In its first Order in that case, the Court held that, since 
the only basis on which juridiction had been èstablished prima facie was 
Article IX of the Genocide Convention, 

"the Cou fi... ought not to indicatk rneasures for the 
protection of any disputed rights other than those 
which might ultimately form the basis of a judgment in 
the exercise of that jurisdiction." 165, 

The Court, therefore, rejected requests for thé indication of provisional 
measures which, it held, were concerned exclusiveIy with the protection of 
rights claimed by the applicant State falling outsiGe the scope of the Genocide 
Convention. '" As Judge ad hoc Lauterpacht put ii, in his Separate Opinion on 
the further reqwests for the indication of provisional measures: 

"The Court can only act in a casel if the parties, both 
applicant and respondent, have conferred jurisdiction 
upon it by some voluntary act of consent. ... Whatever 
f o m  the consent may take, the range of matters that 
the Court can then deal with is lirnited to the matters 
covered by that consent." 167 1 

In the present case, the only "voluntary act of consent" invoked by the 
applicant is contained in Article 14(1) of the Montreal Convention. The 
jurisdiction of the Court therefore extends only t~ the matters covered by that 
provision and (subject only to what is said bèlow) does not include the 
interpretation or application of other international :agreements or of customary 
international law. As the Permanent Court of International Justice çaid in the 
Mavrommatis Palestine Concessions case, when rtfemng to a provision which 
conferred jurisdiction in respect of disputes relating to "the interpretation or the 
application of the provisions of the Mandate": 

I 

"The dispute may be of any nature;i the language of the 
article In this respect is as comprehensive as possible 
... but in every case it must relate EO the interpretation 
or application of the provisions of the Mandate." 

16s Ibid.,1993,p.3,atp.E9. I 

166 See, in particular, the second order, ICJ Reports. 1993, p.325, at p.344. 
167 Ibid., 1993, p.325 at p.412. 
168 PCIJ Reports, Series A, No. 2 ( 1924), p. 15. 
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3.11 There can therefore be no jurisdiction in respect of alleged violations 

by the United Kingdom of Libya's rights under general international law, 
including its rights under the United Nations Charter. Nor does jurisdiction 

exist regarding the aIleged failure of the United Kingdom to establish a dispute 
resolution mechanism. Neither allegation falls within the scope of Article 14 of 
the Montreal Convention. 

3.12 With regard to Security Council resolutions 748 and 883, the position 
is more cornplex. If those resolutions have created obligations for Libya which 
prevail over any rights which Libya clairns to have under the Montreal 
Convention, the United Kingdom, as the respondent in this case, must be able 
to rely upon the inherent jurisdiction of the Court to establish thiç and to 

detemine the legal consequences. Where the Court has jurisdiction to resolve a 
dispute conceming the interpretation or application of a treaty, that jurisdiction 
must encompass the cornpetence to declare inadmissible the claims made in 
relation thereto because of an overriding normative obligation. The Court 

therefore has jurisdiction, as set out in Part 4 of these Preliminary Objections, 
ta rule upon whether the effect of the Security Council resolutions is that the 

obligations which they impose have priority over any rights or obligations 
flowing from the Montreal Convention. Article 14(1) of the Montreal 
Convention does not, however, confer jurisdiction otherwise to rule upon 
questions of the application or propriety of Security Council resolutions. 

rn 3-13 It is therefore necessary to examine, first, what Libya contends is the 
rn dispute and, secondly , whether Libya's claims constitute a dispute in the sense 

m in which that terni is used in the jurisprudence of the Court, and whether that 

m dispute falls within the tems of Article 14(1) of the Montreal Convention. 

JI TheDispute which Libya clairns toExist 

(1) Libya's definition af the dispute in the Application and the 
Mernoriai 

3.14 Pt is not clear from the Application or the Mernorial in what way the 

United Kingdom is alleged to be in breach of its obligations to Libya under the 
Montreal Convention; or, to put it another way, what the United Kingdom 
shouId or shouId not have done under the Convention. According to the 
Application, there is a dispute regarding two issues: (1 )  whether the Montreal 
Convention is applicable and (2) whether the United Kingdom is in violation of 



the duty of CO-operation laid down in Article 11 of the Montreal Con~ention.~69 
In the oral hearings before the Court at the provisional measures phase, counsel 
for Libya refined the dispute and stated it in these terms: 

"Zn the present case, the dispute between the Parties 
essentially coneerns Libya's right, in application of the 
Montreal Convention, to try the two suspects before 
Libyan judges and, secondarily, the duty of the two 
respondent governments to CO-operate under the terms 
of that Convention. " 170 

and he continued: 
1 

"1 would add that this is the only genuine serious 
dispute remaining between the Pdies. " i 7 i  

Subsequently, in his reply on Saturday 28 M a c h  1992, counsel for Libya 
stated that: 

" ... essentially, there are two q i f e  specific disputes, 
namely, detennining the cornpetent judge on the one 
hand and CO-operation with the L/byan judges on the 
other." 172 , 

This definition of the dispute is repeated in the Lib,yan Mernoria1.173 
l 

3.15 To determine whether there is a dispute falling within Article 14(1) of 
the Montreal Convention it is neçessary however, to go further and examine 
what it is that Libya alleges the United Kingdom has done or has omitted to do 
in violation of  what Libya claims to be its rights under the Montreal 
Convention. I 

I 

3.16 In Section III of the Application, Libya m h s  the following claims: 
I 

(a) that the Montreal Convention is thé only relevant convention in 
force between itself and the Unlted Kingdom and that the 
United Kingdom is bound to adherk to its provisions; 174 

1 

169 Application, Section II. I 

170 CR 9212, p.47; Professor Salmon (Lmslation provided by the Registry). 
171 Ibid., p.48. 
172 CR 9215, p.25; Professor Salmon (Translation provided by the Registry). 
173 Libyan Mernorial, paragraph 3.15. I I 

174 Application, Section 511 (a). l 
1 



(b) tbat the United Kingdom is violating Libya's rights, or 
preventing i ibya from fulfilling its obligations, under Articles 
5(2), 5(3), 7 and 8(2) of the Muntreal Convention;l75 

(c) thar the United Kingdom iç in breach of itç duty of CO-operation 
under Article 1 1 of the Montreal Convention; 176 and 

(d) that the United Kingdom is bound by its obligations under the 
Montreal Convention, which require it to act "in accordance 
with the Convention and only in accordance with the 

Convention" .177 

3.17 The Libyan Application then asks the Court to adjudge and declare:- 

"(a) that Libya has fully complied with al1 of ics obligations 
under the Montreal Convention; 

(b) that the United Kingdom has breached, and is 
continuing to breach, its legal obligations to Libya 
under Articles 5(2) ,  5131, 7, X(2) and El of the 
Montreal Convention; and 

(c) that the United Kingdom is under a legal obligation 
immediately to cease and desist from such breaches 
and from the use of any and al1 force or threats against 
Libya, including the threat of force against Libya, and 
from al1 violations of the sovereignty, territorial 
integfity and political independence of Libya." 178 

3.18 In the submissionç contained in its Mernorial, Libya states its case in 
somewhat different temç, asking the Court to adjudge and declare:- 

"(a) que la convention de Montréal s'applique au présent 
litige; 

(b) que la Libye a pleinement satisfait à toutes ses 
obligations au regard de la convention de Montréal et 
est fondee à exercer la compétence pénale prévue par 
cette convention; 

175 Ibid., Section 111 (6) to (e). 
176 Ibid., Section iil ( f j .  
177 Ibid., Section $11 (g). 
178 Ibid., Section IV. 





(6)  The application. of sanctions to Libya is unfair and 
discriminatory and, on Libya's second argument regarding 
Security Council resolutions 731, 748 and 883, the Security 
Council has acted unlawfully. 

Whether, and if so to what extent, these claims reveal a dispute which is within 
the jurisdiction of the Court under Article 14(1) of the Montreal Convention 

will naw be considered. 

III Analysis of the claims in the Libyan Mernorial 

(a) Libya's claim that the Montreal Convention is applicable to these 
proceedings 

3.20 Libya's first submission, that the Montreal Convention "s'applique au 
présent litige" (is applicable to the present proceedings)lgo involves circular 

reasoning. The Court cannot deterrnine whether or not it has jurisdiction to rule 
upon this submission untjl it has first decided what these proceedings involve 
and, in partiçular, what is the dispute with which these proceedings are 
concerned and whether it falls within the scope of Article 14(1) of the Montreal 
Convention. That is why the United Kingdom subrnits that it is necessary to 

anaIyse in detail each of the claims advanced by Libya in order better to 

ascertain the nature of the dispute to which, as Libya claims, the Montreal 

Convention is applicable. 

(b) Libya's claim that it has complied with its obligations under the 
Montreal Convention and is entitled to exercise the jurisdiction provided 
by the Convention 

3.21 Libya's second request is that the Court declare that it has cornplied 
with its obligations under the Montreal Convention and is entitled to exercise 
the jurisdiction provided by that Con~en t ion .~8~  The United Kingdom notes 
that the way in which this claim is framed suggests that Libya is asserting that 
it is entitled to exercise jurîsdiction because it has complied with its obligations 
under the Montreal Convention, thus implying that had it not complied with 

those obligations, it would have no such entitlement. There is, however, no 

180 Libyan Mernorial, paragraph 8.1 (a). 
181 Ibid., paragmph 8.1 (b). 



dispute (in the sense set out in paragraph 3.8, above) before the Court 
regarding the subrnission that Libya has complied with its Montseal 
Convention obligations. It is Libya, not the United Kingdom, which has 
brought this case before the Court and which ha; been making accusations of 
breaches of the Montreal Convention. An assertion by a State that it is acting in 

accordance with a treaty does not create a disputé regarding the interpretation 
or application of that treaty between that State and another party to the treaty 
unless that other party has, pnor to the seisin of the Court, made a daim under 
the treaty that the first State is acting unlawfully. On this parc of its claim, 
therefore, Libya has failed to demonstrate the existence of a dispute between 
itself and the United Kingdom which falls within Article 14(1) of the Montreal 
Convention. Insofar as the entitlement to exercise jurisdiction is advanced by 

Libya as a separate, substantive claim, the United Kingdom has at no stage 
made any pronouncement regarding that clairn. EVen were there a dispute over 
a Libyan daim to be entitled to exercise jurisdiction in priority to other States, 
which rnight be said to raise an issue within the juiisdiction of the Court, it will 
be demonstrated in Part 4 below, that any such entitlement would necessarily 
be set aside by the provisions of Security Council ~eso lu~ons  748 and 833. 

(c) Libya's claim that the United Kingdom is required ta act in 
accordance with the Montreal Convention and only the Convention 

3.22 Libya's claim that the United Kingdom is required to act in 
accordance with the Montreal Convention and only in accordance with the 

Convention182 cannot be determined by reference to the Convention alcine, 
since it necessarily involves the consideration of other rules of international 
law. The critical part of this claim is the argument that it is only the Montreal 
Convention whiçh prescribes how the United Kingdom must act in its relations 

with Libya. That argument, however, ignores Security Council resolutions 748 
and 883, which, having been adopted under chapier VI1 of the United Nations 
Charter, impose legal obligations upon al1 Merqbers of the United Nations, 
including Libya and the ,United Kingdom. The, relationship between those 

obligations and the rights and obligations grking from the Montreal 

Convention turns on the effects of Article 103 of!the Charter, the implications 

of w hiçh are addressed in Part 4 below, 

182 Application, Section III (g). I 



(dl Libya's daim that the United Kingdom is in breach of Articles 
562-3), 7,8(2) or 8(3) and 11 of the Montreal Convention 

3.23 In Part III of its Memorial Libya maintains that the following 
provisions of the Montreal Convention have been violated by the United 

Kingdom: 

(i) Article 5(2), whicb req~ires each Contracting State tu take such 
measures as may be necessaïy to "establish" ifs jurisdiction 
over certain of the offences mentioned in Article 1, in the case 

where the alleged offender is present in ifs terrirov and it does 

not exrradire him purslaalzt to Article 8 .  Libya maintains that 

this provision requires it to exercise its jurisdiction in respect of 
the two accused, and that other States have a duty to respect 
Libya's duty to exercise itç jurisdiction and not to hinder it in 

the discharge of that obligation. 183 

(ii) Article 5(3), which provides that the Copzventio~z "doas nor 
exclude any criminal jurisdiction exercised in accordance with 

narional law." The provision of the Libyan pend code on 
which Libya bases its jurisdiction over the two accused was 
already in force when Libya became party to the Montreal 
Convention184 and Libya maintains that Article 5(3)  confers 
upon it a right to exercise jurisdiction under this provision of 
the penal code. '8s 

(iii) Article 7, which requires that ifa Contracting State, on whose 
territory an alleged ofinder is found, does not extradite him, 
then it must submit the case to its competenr authorities for the 
purpose of prosecution. Libya maintains that this provision 

gives it a right tu choose between extradition and prosecution. 
It then alleges that the United Kingdom is violating that right 
by maintaining its dernand that Libya surrender the two 

Lockerbie suspects and aIlegedly attempting to coerce Lib y a 

into complying with that dernand.1a 

183 Libyan Mernoid, paragraphs 3.5 and 4.6 to 4.1 2. 
1 84 Ibid., paragraph 2.7. 
185 Ibid., paragraphs 3.5 and 4.13. 
186 Ibid., paragraphs 3.7 and 4.32 to 4.43. 



(iv) Article 8 of the Convenrion, which denls with extradifion, 
although Libya seems uncertain whether it wishes to rely upon 

1 

Article 812) or Article 8(3) or b o l .  lS7 In its Application Libya 
accused the United Kingdom of violating Article 8(2) by 
allegedly attempting to coerce Libya into extraditing the two 
accused when Libyan law, as the law of the "requested State", 
prohibits the extradition by Libya of its citizens. 188 Counsel for 
Libya during the oral hearings at the provisional rneasures 
phase also referred to Libya's ri'ghts under Article 8(2),189 

although, rather confusingly, he also stated, at one point, that 
Article 8(2) created "a d iscret i~nar~  right not applicable 
here."I90 References tu the duty io observe Article 8(2) also 
appear in the Memorial at paragraphs 3.3 and 3.8. Later in the 
Memorial, however, Libya admits that Article 8(2) does not 
apply to the present case, because it concerns only those States 
which make extradition conditional on the existence of an 
extradition treaty, which Liby a '  does not."l Instead, the 
Mernorial then makes an allegatio- that the United Kingdom is 
violating its obligations towards Libya under Article 8(3) 
which, Libya maintains, does not require Libya to extradite the 
suspects in violation of Libyan lawl192 

1 

(v) Anicle I I ,  which provides for n dbty of CO-operation between 
States Party to the Coïave~ztiora. The allegation that the United 
Kingdom is in breach of Article 11, is based on the premise that 
once Libya had commenced a judibial investigation of irs own, 
the United Kingdom was under an obligation to hand over to 

lg7 The relevant parts of Article 8 read as follows: 
"2. If a Contracting State which makes extradition cabditional on the existence of a treaty 

receives a request for extradition from another Contracting State with which it has no 
extradition treaty, it may at its option consider tdis Convention as the legal basis for 
extradition in respect of the offences. Extradition shall be subject to the other 
conditions provided by the law of the requested State. 

3. Contracting States which do not rnake extradition conditional on the existence of a 
treaty shall recognize the offences as extraditable Offences between themselves subject 
to the conditions provided by the law of the reques'ied State." 

188 Application, Section iil (e) and Section IV (b). 
189 CR 9212, pp.57 and 59; CR 9U5, p.36 (Professor  alm mon) (Translation provided by the 

Regisiry). 
190 Ibid., p.56. 
lgl Libyan Mernorial, paragraph 4.21. 
192 Ibid., paragraph 4.3 1 and paragraph 8.1 (c). 



the Libyan authorities al1 the evidence in its possession 
regarding the crime in the exercise of a duty to afford "the 
greatest measure of assistance" under Article 1 1(1),193 

(vi) Article 6, which requires a Conrracting State in whose territory 

an alleged offender is Sound to take him into çustody and to 

make a preliwiipzcary enquiry . At paragraph 3.6 of the Memorial, 

Libya alleges that 

"par leurs actions et leurs menaces, le 
Royaume-Uni et les Etats-Unis, tentent 
d'empêcher la Libye d'exercer les facultés qui 
lui confere cette disposition de la convention de 
Montréal." 

This allegation is not, however, repeated in the submissions 
made by Libya. Nor does it feature in the Application. Article 6 
is not, therefore, f u~ the r  considered in these Preliminary 
Objections. 

3.24 It is not always clear in what respect Libya maintains that there is a 
dispute with the United Kingdom regarding these articles of the Convention. In 
the case of Article 8, for example, Libya's argument really amounrs only to a 
contention that Article 8 does not impose a duty on Libya to extradite its own 
nationals.lg"here is no dispute between the United Kingdom and Libya on 
that point, since the United Kingdom has not sought extradition under Article 8 
of the Convention in the present case. Libya's uncertainty over whether to rely 
on Article X(2) - which it now concedes has nothing to do with the case before 
the Court - or Article 8(3), is indicative of the difficulty which it has in 
formulating a dispute between itself and the United Kingdom regarding the 
interpretation or application of this Article. In fact, neither Article 8(2) nor 
Article 8(3) has any relevance to the case. 

3.25 Nor has Libyn succeeded in formulating an identifiable dispute (in the 

sense considered in paragraph 3.7 above) berween itself and the United 
Kingdom regarding the interpretation or application of Articles 5(2), 5(3$ or 7. 
The United Kingdom has not, in the present proceedings, accused Libya of 

193 Libyan Memorial, paragraphs 3.9 and 4.44 to 4.46. The details of this alPeged faiIure to co- 
operate are set out at paragraph 2.13 above. 

194 Libyan Memorial, paragraph 4.3 1 .  



failing to fulfil its obligaiions under these drovisions of the Montreal 
Convention. Nor do these provisions impose8 obligations on the United 
Kingdom to act, or to refrain fsom acting, in any particular way with regard to 
the two accused. 

326 What Libya alleges, however, is that by its general conduct the United 
Kingdom has sought to frustrate Libya's exercis'e of its "rights" under these 
provisions and is thus in breach of them. To see whether there is, in reality, a 

dispute between the two States regarding the interpretation or application of 
these provisions, it is necessary to examine the nalure of this allegntion in more 
detail. I 

3.27 As set out in Part 2 above, when the careful police investigation and 
scientific analysis of the evidence which followèd the destruction of Flight 
PA103 implicated Abdelbaset Ali Mohmed al Mqgrahi and Al Amin Khalifah 
Fhirnah in the bornbing, the United Kingdom issued a statement calling upon 
Liby a to surrender thern for trial. The United ~ i n ~ d o r n  has persisted i n  this 
demand ever since November 1991. The United Kingdom has at ne  point, 
however, argued that Libya had an obligation to extradite the two accused 
based on any of the specific provisions of the ~ b n t r e a i  Convention to which 
Libya refers. Moreover, the making of that demadd cannot, in itself, constitute 
a violation of any rights that Libya might pbssess undes the Montreal 
Convention. Even if Libya had a "sight" under those provisions of the Montreal 

Convention *to try the accused, the mere demadd for their sumender to the 
United Kingdom cannot affect that "right" and cannot, therefore, amount to a 
breach of a conesponding "obligation" on the part of the United Kingdom. 
None of the provisions of the Convention referrèd to by Libya expressly or 
irnpliedly prohibits a State party frorn calling foi the sumnder of a suspect 
outside the framework of the Convention. I , 

I 

3.28 In reality, as Judge Oda pointed out at the; provisional measures phase, 
the Libyan cornplaint relates not to the request itself but to the means by which 
the United Kingdom has sought to reinforce that request.195 Libya reguIarly 
characterizes those means as "coercive" or as linvolving " threats" against 

Libya.lsa In put, Libyals case here is based upon allegations that the United 
Kingdom has threatened to use force against ~ i b ~ a .  The jurisdictional aspects 

.- -- 

195 ICJ Reports, 1992, p. 1 14 at p. 1361 3 1. 
196 See, cg., Libyan Mernorial, paragraphs 3.5,3.11 and 8.1 (d). 



of these allegations - allegations which are wholly without foundation - are 
considered below.lg7 Leaving these aspects of Libya's allegations aside, 
however, the only means which the United Kingdom has employed tc, reinforce 

its dernands, other than the normal political acts of making representations and 
attempting to persuade other States to lend their support to those 
representations, were, first, joining other States in proposing to the Security 
Council that it adopt under Chapter VI1 of the United Nations Charter a 
tesolution (subsequently adopted as resolution 748) reguiring Libya to comply 
with paragraph 3 of Security Council resotutian 731 regarding the requests of 

the United Kingdom and the United States refemed tu therein, and, secondly, 
enforking against Libya the eeonomic sanctions which were then imposed by 

the Security Council in resolution 748, and subsequently tightened by 
resolution 883. 

3.29 So far as the conduct of the United Kingdom in progosing action to the 
Security Council is concerned, the action of an individual State (whether a 
rnernber of the Security Council or not) in referring a situation tu the Council 

OL making proposais for action by the Council cannot be made a matter of 
cornplaint to the Court. No prohibition on bringing a matter before the Security 
Council or on proposing a particular course of action by the Council cari be 
found in the Montreal Convention, nor can one Èie implied. 

330 Once a situation has been duly referred to the Security Council, the 
subsequent handling of the item in the Council becomes the responsibility of 
the Council itself as a collective body, and ceases to be that of the members for 
the rime being of the Council in their national capacities. This i ç  so 
notwithstanding the fact that particular actions (e.g. draft resolutions) may be 

put fonvard on the initiative of individual rnembers of the Council, since a 
proposal, once taken up, passes out of the hands of the originator(s) and 

becomes a matter for collective decision by the Council in the exercise of its 
powers under the Charter. It follows that proçeedings in the Council and 

'decisions taken by the Council cannot give rise to a cause of action against an 
individual State, whatever may have been the role of that State in the 

proceedings of the Council. 

331 Nothing which the United Kingdom hns done with regard to the 
enforcement of sanctions against Libya in accordance with resolutions 748, and 



latterly 883, gives rise to a dispute between Libya and the United Ringdom 
regarding the interpretation or application of the Montreal Convention. Ensofar 
as there is a dispute at al1 regarding the applicatidn of sanctions, it is a dispute 
between Libya and the Security Council of the United Nations, which, of 
course, is not, and cannot be, a party to thesie proceedings. The United 
Kingdom cannot bear legal responsibillty for the actions of the Council. 

3.32 Libya's allegations that the United Kingdom has violated speçific 
provisions of the Montreal Convention do not disclose a dispute between Libya 
and the United Kingdom which falls within the scope of Article 14(1) of the 
Montreal Convention, excepr, perhaps, i n  the Case of Libya's allegatians 
regarding Article 11 (1 )  of the Con~ent ion.~~g The United Kingdom will, 
however, contend, in Part 4 below, that, because of the effect of Security 
Council resolutions 748 and 883, there is no issue regarding the application of 
Article 1 1(1} which could require a detemination un the merits. l W  

(el Libya's claim that the United Kingdom, by allegedly issuing rn 
threats of force against Libyn, by "appiying pressure" to Libya and by 
declining to establish a rnechanisrn for the resolution of the dispute with 

rn 
Libya, is in breaeh of its obIigations under the United Nations Charter and m 
general international law a 

333 Libya also accuses the United ~ i n ~ d o d  of violaring Libya's rights 
under the United Nations Charter and the rules éf generaI international law. 
Such an allegation is first made in the ~ ~ ~ l i c a t i o n ,  where Libya argues that 

"the United Kingdom is under la legal obligation 
irnrnediately to cease and desist from such breaches 
and frorn the use of any and a11 force or threats against 
Libya, including the threat of force against Libya, and 
from al1 violations of the sovereignty, territorial 
integrity and political independence of Libya. " 2m 

l 

334 That allegations of breaches of rules of international law outside the 
Montreal Convention f o m  an essential part of Eibyafs case is also clear from 
the Mernorial. Thus, in that part of its Mernorial which is entitled 

, 
198 WiCh respect to Article 1 1 0  j, Libya maintains thai the ~niked Kingdom has failed ta CO-operate 

widi the Libyan authorities in the manner which it argues is required by that provision. 
Iw ShouId this case proceed ta trial on the rnerits, however, h e  United Kingdom will deny zhat it 

has vioIated Article 1 l(1) of the Convention 
200 Application, SecEion IV (c). 



"Considérations Générales", Ljbya sets out certain considerations which i t  
describes as forming "the basis of its application". Libya here States that: 

"La Libye a saisi la principale juridiction pour les 
conflits régis par le droit international public, en vue 
de protiger ses droits comme membre d'une 
communauté dlEtats égaux en droit. 

"La Libye a fait l'objet de demandes, soutenues par des 
mesures de contraintes, gui pourraient impliquer la 
livraison de ressortissants libyens en contravention des 
règles pertinentes du droit international genéral 
relatives l'extradition, des dispositions d'une 
convention internationale multilatérale majeure, des 
droits des deux accusés qui, comme tels, benéficient 
des standards généralement acceptés en matière de 
droit de l'homme, et des dispositions de la loi libyenne, 
conformes à la convention de Montréal, qui ne 
permettent pas l'extradition des n a i i o n a ~ x . ~ ' ~ ~ '  

Although this passage refers to the Montreal Convention ("une convention 

internationale multilatkrale majeuret'), it is clear that Libya's cornplaints range 
far beyond that Convention and Libya expressly argues that its rights under 
general international law have been violated.202 

335 The United Kingdom rejects any suggestion that it has used, or 
threatened to use, force against Libya or that it has in any way violated Libya's 
sovereignty, territorial integrity or political independence, or the principle of 
the equal sovereignty of States. When Libya first made this allegation on filing 
its Application in March 1992, it maintained that there was an imminent danger 
that force would be used against it, and that it was because of that danger that 
its request for the indication of provisional measures of protection satisfied the 
requirement of urgency. In reality, however, there was never any substance in 

this allegation. It is revealing, therefore, that Libya persisted in these 
allegations when it filed its Memorial in December 1993, even thuugh it could 
not point to a single instance of the United Kingdom threatening, let alone 
wsing, force against Libya during the intervening twenty-one rnonths, The tnith 
is that the United Kingdom's actions during this period were lirnited to 
diplornatic activity in CO-operation with other States and the Secretary-General 
in order to bnng about compliance with the Security Council resolutions and 
enforcement of the sanctions which had been imposed by the Security Çouncil. 

Libyan Memorial, paragraph 7.2. 
202 See also Libyan Mernorial, paragraph 3.1 1. 



I 

Libya's persistence in its unfounded allegations regarding the threat of force is 

thus an indication of its desperation in trying to @mulate a claim against the 
United Kingdom. 

336 The important point in the present stage of the proceedings, however, 

is that the rights on which Libya relies in its allegations regarding the threat of 
force are derived, not from the Montreal Convention, but from general 
international law and, in particular, frorn the ~ n i t k d  Nations Charter. The lack 
of the necessas. connection between this allegaiion and Article 14(1) of the 

Montreal Convention was disclosed by counsel fur Libya In the course of his 
submissions during the oral hearings at the provisional measures phase, when 
he accused the United Kingdom of 

"a breach of the rules of irnperlive general law of 
public international scope ... to *hich the Court may 
spontaneously address itself yi thin  the general 
framework of its mission." 

The reality is that the Court has no jurisdiction in respect of these allegations, 
because they fall wholly outside the only basis for jilrisdiction which has been 

advanced in the Libyan Application and Mernorial. 

337 The same is true of the Libyan argument ba t  the United Kingdom has 
l 

violated an obligation regarding the peaceful settlement of disputes. Although 
this argument does not feature in the Application Qr the subrnissions at the end 

l 

of the Memorial, the Libyan Mernosial' contains ~peated  suggestions that the 
United Kingdom is in breach of its obligations regarding peaceful settlement of 
disputes.2" There appear to be two separate strands to this allegation. Firsr, 
Libya appears to be accusing the United KingYom of violating a general 
obligation, derived from Article 33 of the United Nations Charter, to settle 

disputes by peaceful means.205 Secondly, ~ i b y a  asserts that the United 
Kingdom is in breach of an obligation, which ac40rding to Libya arises under 
the tems of Security Council resolutions 731 and 748, to establish a dispute 

203 CR 92j2, p.59: Professor Salmon (Translation pmvided by k e  Registry). 
204 Libym Mernorial, paragraphs 2.15 (quoting Libyan letter of 18 January 1992, Sn3441 ; Anne~  

91, 3.14,6.5,6.11-14,6.22, 6.35 arid 5.42. 
205 See, e.g., Libyan Mernorial, paragraphs 2.15 and 3.14. 1 
205 See, e.g., Libyan Mernorial, paragraph 6.35. I 



3.38 The United Kingdom denies that i t  has violated its obligations 
regarding peaceful çettlement of disputes, The Libyan allegations, however, 
fa11 outside the scope of Article 14(1) of the Montreal Convention. If there is a 
dispute regarding the interpretation or application of the Montreal Convention, 

there is a duty to settle that dispute peacefully. But Article 14 of the 

Convention is a procedural provision which cornes into play only once there is 
a dispute about the Montreal Convention. Any wider obligation to settle 
disputes by peaceful means cornes not from the Montreal Convention but fsom 
Articles 2(3) and 33 of the United Nations Charter. 

339 The more specific Libyan allegation is that Security Council 

resolutions 731 and 748 requirsd the United Kingdom to establish a dispute 
resolution mechanism, which Libya alleges the United Kingdom has failed to 
do. The Libyan argument is based on paragraphs 3 and 4 of resolution 73 1 and 
paragraph 1 of resolution 748, together with that sesalution's reference to 
resolution 731. The United Kingdom denies that it is in breach of any of its 

obligations under these resolutions. Once again, however, if there is a dispute 
(in the legal sense of that tem)  between the United Kingdom and Libya on this 
point, it is a dispute concerning the interpretation and application of the 
Security Council resolutions and not about the Montreal Convention, and does 

not, therefore, corne within the Court's jurisdiction under Article 14(1) of the 
Montreal Convention. 

(f) Libya's daim thait the application of sanctions is unfair and 
discriminatory and that in respect of Security Council resolutions 731,748 
and 883 the Security Council has acted unlawfully 

3.40 Finally, Libya makes a number of claims regarding the conduct of the 
Security Council, with particular regard to the adoption of resolutions 73 1, 748 

and 883. These allegations are summarized in the following passage from the 

section of the Mernorial entitled "Considérations Générales": 

"Le traitement grossièrement inégal réserve à la Libye 
sous la pression des Etats-Unis et du Royaume-Uni par 
le Conseil de sécurité resulte d'une démarche qui 
présume la responsabilité d'un Etat basée sur de 
simples affirmations des Etats défendeurs. Il s'agit non 
seulement d'un déni de justice, mais aussi d'une mesure 
manifestement discriminatoire. Ici on condamne et on 
sanctionne sans preuve un Etat, alors qu'ailleurs on 



s'abstient de condamner et de sanctionner bien que les 
preuves soient patentes. "207 I 

This theme is echoed in several other places in :the Mernorial, where Libya 
accuses the United Kingdom of rnisusing p w b r  through the institutional 
pressure of the United Nations Security Council208 and cornplains of the effects 
of the sanctions irnposed by Security Council resolutions 748 and 883.209 

3A1 With regard to the effect of the ~ecurity Council resolutions, Libya 
raises two alternative arguments. Libya's first argument is that resolutions 73 1 ,  
748 and 883, properly interpreted, do not purport to require Libya to surrender 
the two accused for trial in Scotland or the United States and do not require 
Libya to give up its rights under the Montreal Conlvention. 2i0 According to this 
argument, Libya is required only to agree with the United Kingdom and the 
United States on the establishment of a rnechanism which will make it possible 
to try the accused. Libya rnaintains that it has complied with al1 the 

requirernents of the resolutions which are capable of affecting the outcome of 
the present proceedings ; and that the imposition and maintenance of sanctions 
is unfair and discriminatory. On this argument, hbwever, if there is a dispute 
then , 

! 

(a) it is a dispute regarding the interpretation and application of 
Security Council resolutions 73 1,748 and 883, not a dispute 

regarding the interpretation or dPp1ication of the Montreal 
Convention; arid I 

(b) it is a dispute between Eibya md'the Security Council or the 
United Nations, and not between Eibya and any given rnember 
of the Security Council. 

1 

3.42 In the alternative, Libya maintains d a t  if, contrary to its first 
argument, Security Council resoIutions 731, 748 and 883 are interpreted as 
requiring Libya to surrender the two accused for thal in Scotland or the United 
States, then those resolutions are contrary to the Montreal Convention, the 

United Nations Charter and fundamental principles of general international law 

207 Libyan Mernorial, paragraph 7.4. 
208 Ibid., paragraph 3.1 1. 
209 Ibid., paragraph 2.39. 
2 10 Ibid., Part Four, Chapters 1 and II. 



and are therefore ultra vires the Council and not opposable to Libyn.Z1l The 
implications of this argument for the receivability of this case are considered in 
detail in Part 4 below. 

3.43 Although the Court necessarily has to consider resolutions 748 and 

883 in these proceedings as part of the compétence de la compétence, that does 
ROI alter the fact that Article 14(1) of the Montreal Convention remains the sole 
basis for the jurisdiction of the Court. It follows that the Court has jurisdiction 

to consider and apply these resolutions only in so far as they are capable of 
having legal effects upon a dispute regarding the interpretation or application 

of the Montreal Convention. The question is not whether the Court has 
jurisdiction in absrracto to review Security Council resolutions, but whether, 
and, if so, to what extent, it has cornpetence to review these resolutions in the 
context of proceedings in which jurisdiction is based excluslvely upon Article 
14(1) of the Montreal Convention - which confers jurisdiction only in respect 
of disputes concerning the interpretation and application of the Montreal 
Convention. 

3.44 On that basis, it is subrnitted that the Court has no jurisdiction under 
Article 14(1) of the Montreal Convention to determine whether the Security 
Council resolutions were "fair" or whether, as Libya has alleged, Libya was 
treated more harshly by the Security Council than other States in comparable 
situations.212 Irrespective of whether it would ever be appropriate for the Court 
to determine such a question, such a question goes far beyond a dispute 
regarding the interpretation or application of the Montreal Convention, and 
would require the Court to rule upon the relative merits of the Council's 
handling of a wide range of different situations which the Council has 
determined constitute a theat to international peace and security. 

3.45 Nor, for difkrent reasons whieh are explained in Part 4 below, does 
the Court have jurisdiction in the present case to determine whether resolutions 
748 and 883 showld have been adopted under Chapter VI1 of the United 
Nations Charter. 213 

21 1 Ibid., Part Four, Chapters IIi and IV. 
212 Ibid., paragraph 7.4. 
213 See paragraphs 4.30 10 4.42 below; c.f. Libyan Mernorial, paragraphs 6.108 et seq 
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346 Accordingly, the United Kingdom submits that the only matter in 
respect of which there might possibly have been jurisdiction under Article 
14(1) of the Montreal Convention, is that relatjng to the interpretation and 
application of Article 1 l(1) of that Convention. However, for the reasons set 

out in Part 4 below, the rights and obligations of the Parties are determined by 
the relevant Security Council resolutions. If there lis any cenflict between those 

decisions of the Security Council and the rights and obligations under Article 
1 l(1) of the Montreal Convention, the decisiQns of the Security Council 
prevail. I 



PART 4 

' M  
T m  SECURITY COUNCII, RESOLUTIONS ARE DETERMINATlVE 

OF ANY DISPUTE OVER WHICH THE COURT MIGHT HAVE 

rn JURISDIC'IZON 

4.1 In Part 3 the United Kingdom has identified the subject matter of any 
dispute in respect of which jurisdiction might conceivably exist under Article 
14(1) of the Montreal Convention. 

4.2 In this Part the United Kingdom will show that the Security Council 

has adopted resolutions which are determinative of the matters contained 
therein, which are binding on al1 Members of the United Nations under Article 
25 of the United Nations Charter, and which have priority over any 
conflicting rights or obligations of Libya or the United Kingdom under the 

Montreal Convention. 

4.3 Libya in its Mernorial seeks to minimize the legal relevance of Security 
Council resolutions 731, 748 and 883;214 indeed, large parts of its argument 
are really a cornplaint against the Security Council for adopting the 

resolutions. Libya seeks to avoid the legal conseguences of the resolutions by 
denying that they generate legal obligations; by denying that they require 
Libya to surrender the two accused for trial in Scotland or the United States; 

and by contending that if they do so require, they should be found by this 
Court to be unlawful. 

4.4 The cornparison of the resolutions with the provisions of the Montreal 
Convention may need to be addressed by the Court should this case proceed 
to the me rit^.^'^ 

l 4  Annexes 2, 3 and 4 reçpectively. 
215 This is what the United Kingdom has understood when the Court stated in its Order of 14 April 

1992 that it was "not at this stage called upon to determine definitively the legal effect of 
Security Council resolution 748 (1992)" ICJ Reports 1992 p.3 at p.15 (paragraph 40). To 
interpret the resolutions is, of course, a judicial task entirely different £rom deciding whether a 
threat to international peace and secunty existed or whether the requirements made by the 
Council were appropriate or whether the Council was right to regard them as not having been 
met by Libya. 



4.5 But in order to show that the ~ e c u r i t $  Council resolutions do, by 

virtue of their content and the operation of Articles 25 and 103, have priority 
over any rights or obligations under the ~ontrka l  Convention in  respect of 
which Libya might d a i m  the Court has jurisdiction, ir is necessary now tu 
examine the resolutions and their legal consequences. It will be dernonstrated 
that even were there to be any dispute over which the Court had jurisdiction 
under Article 14 of the Montreal Convention, lit could not and should not 
exercise jurisdiction in the particular circumstances. The claim of Libya is thus 
inadmissible. I 

4.6 It is for these purposes, to demonstrate inadmissibility, that the United 
Kingdom now shows what is required by the resblutions. their binding nature, 

their lawfulneçs, and the legal consequences for receivability that flow from 
Articles 25 and 103. 

1 

1 The resolutions require the surrendea of the accused for trial in 
Scotland or the United States 

4.7 In its Mernorial Libya contends that the fesolutions do not require the 

surrender of the accused, because: 

(i) .Ir is said that resolution 731 m a l s  reference to "the Charter 
of the United Nations and relevant principles of 

international law ': and fhus precludes s ~ r s e n d e r . ~  I6 It is 
I 

apparent that this response begs tlhe question. It is exactly by 

reference to the normal principles of jurisdiction that the 
criminal proceedings are appropriately to be brought in 
Scotland or the United States. ~ h d  there is nothing a priori 
contrary to international law i in the Secusity Council 
supporting a request that a perdon be surrendered for that 
g u r p o ~ e . ~ ~ ~  

I 

(ii) It is said that surrender was notl intended by the resolutions 
"inasmuch as a fair trial cannot be guarunteed" in 

21 15 Libyan Mernorial, paragraph 6.10. 
217 Questions reIating to the international law of extradition of nationals (a different, but proxirnate, 

point of law) have not so far been addresseci in argument: by the Parties to this case. No legal 
argument on this point was before the Courl in the phase qf this case concerning the request for 
the indication of provisional measures. 



S c ~ t l a n d . ~ ~ ~  Not only is a fair trial ensured within the Scottish 
legal ~ y s t e r n , ~ "  90th generally and in respect of the 
a c c u ~ e d ; ~ ~ ~  but the Security Councill simply did not share 
Libya's view. That follows from the reiterated requirement, 
through al1 of the resolutions, that Libya respond fully and 
effectively to the requests made by the United Kingdom 
contained in S/23309.22 l 

(i) It is said that because the requests are "to couperate fully in 

establishing responsibility" and this "obviously does not 
mean surrendering the suspects fo'the ~ n i t e d '  States or the 
United ~ i n ~ d o r n " . ~ ~ ~  However, the guilt or otherwise of the 

accused will be established by a fair trial in Scotland; and the 
broader responsibility for theis acts is also to be accepted, 
which equally requires the cooperation of Libya. Libya's duty 

to couperate In establishing responsibility in no way requires 
one to read the resolutions as having eliminated the 

requirement to surrender for trial the accused, so that their guilt 

or othenvise may be determined in a court of law, 

(iv) If is said that as Libya was required to give "a full and 

eflective response", whiçh "is not the same as saying that 
Libya must "comply with those r e q u e s t ~ ' : ~ ~ ~  "... the Council is 
allowing Libya to offer çounter p r ~ ~ o s a l s " . ~ ~ ~  On this matter 

the argument is entirely artificial, since a "full and effective 
response" to the requests of the United Kingdom clearly 
requires surrender of the accused - and more besides. The 
response was to cover al1 the elements ("full"), and it was to be 
unequivocal; it was to allow for trial, and to guaranree a 

renunciation of terrorisrn ("effective"). Moreover, as will be 

shown b e l o ~ , ~ ~ ~  it waç exactly the failure of Libya to 
surrender the accused, and its prevarication with "counter 

Libyan Mernorial, paragraph 6.10 (translation by the United Kingdom). 
Libya itself has accepted this: see S P V . 3  31 2, p. 14 (Annex 12) and S/26523 [Annex 69). 
See paragraphs 2.30 to 2.35, and paragraph 2.43, above. 
Annex 8.  
Libyan Memorial, paragraph 6.1 1 (translation by the United Kingdom). 
Ibid., paragraph 5.12 (translation by the United Kingdom). 
Ibid., paragraph 6.12 (translation by the United Kingdom). 
Paragraphs 4.48 to 4.53. 



proposals", that caused the Security Council to determine that 
Libya's continued failure to respond fully and effectively to the 
requests of the United Kingdom constituted a threat to 
international peace and security, :and that it was necessary to 
adopt rneasures. 

(v) Ir is said that because the Secrbtaoy-General was asked to 
assist ira seekivlg the cooperafiovl of Libya in providing rhe 
full and effeerive response to ~ h ; e  requests, that also means 
that Libya does not have to comply with the requests but has 
"room fo manoeuvre": 

"En assumant cette tâche, le Secrétaire général 
des Nations Unies a lui-rnême interprété la 
résolution 731 comme laissant une marge de 
manouevre par rapport aux demandes anglo- 
americaines et frangaises. Dans sa lettre du 23 
janvier 1992 au CoIonel Kadhafi, le Sécretaire 
général dit en effet 

" C o . .  )I took the initiative for sending a special 
envoy ... to discuss several points and 
presenting certain ideas 'as well as kplowirtg 
your views and proposals regarding the 
mariner 02f i rnp lemenf ing  the said 
Resoluti~n."~ 

The United Kingdom merely +serves that the Secretary 
GeneraI was given a role within, and not beyond, the 
requirements of the resolutions, and has in his various 
reports227 clearly interpreted his tale as providing a modality 
for the cornpliance by Libya with the requests of the United 
Kingdom for the surrender of the àccused. He has never at any 
stage engaged in negotiations for other purposes or in 
"counter proposals" . 

(vi) It is scsid thar resollati~n 731 "dissociates the dernands of the 
S e c u r i ~  Corrncil from the US-$ritish requests': because ir 

did mot repeat them in terms. 'This is f ~ r t h e r  said to be 
supported by the facr that rekolution 748, in operative 

226 Libyan Mernorial, paragraph 6.14 (ernphasis in the Mernohal). 
227 Si23574 of 1 1 Eebruary 1992 (Annex 131, SI23672 of 3 March 1991 (Annex 14) and SI23992 

of 22 May 1992 (Annex 15). 



paragraph 2, specified in terrns the requirernent that Libya 
must cease al1 terrorist activity and support for terrorist 
groups, but chose not to speczfy in ferms the requirernenb of 

surrender of the accusad. In the argument of Libya this 
"implies" dissociation between the demands of the Council and 
the requests cited as a r e f e r e n ~ e . ~ ~ ~  This argument is totally 

without ment. Al1 the resolutions contain clearly repeated calls 
for compliançe with the requests of the United Kingdom, the 

United States and France in theis totality. This was expressed 
in resolution 731 in operative paragraph 3, where the term 

"thosemrequests" refers tO al1 the elements, including of course 
the surrender of the accused. In resolution 748 the matter is 
made clear in operative paragraph 1, with itç reference tu 

operative paragraph 3 of resolution 731 and "the requests" - 
not some of them - contained in documents S123306, 923308 

and S/23309.229 And in resolution 883 the reference to "the 

requests" in the seventh preambular paragraph, and to 
cornpliance with resolutions 731 and 748 in operative 
paragraph 1, also make clear that the Secusity Council was 
fully committed to, and demanding, the surrender of the 
accused. 

4.8 The content of the resolutions, and its relevance for the adrnissibility 

of Libya's claims, is apparent. The resolutions followed upon the scientific 
investigation implicating the accused; a demand by the United Kingdom for 
their surrender for t.ria1;230 the issue of the joint declaration of 27 November 
1991 with the United States requiring, inter alia, the surrender of those charge$ 
with the crime;231 the issue of a joint declaration of the same date with France 
and the United States requiring Libya to commit itself 10 cease al1 forms of 
terrorist a ~ t i v j t y ; * ~ ~  and the communication of the matter to the Security 
Council on 31 Decernber 1991.233 The resolutions reflect these elements in 
their tems. 

22X Libyan Mernorial, paragraph 6.23. 
229 Annexeç5,7and8. 
230 Annex 6. 
2 3 1  Annex7, 
232 Annex8. 
233 See above, paragraphs 2.52 to 2.103. 



4.9 Resolution 73 1 reçalled that on 30 Decernber 1988 the President of 
the Secunty Council had called on al1 States to vsist in the apprehension and 
prosecution of those responsible for the destruction of flight PA103. The 

resolution found that the investigation implicated officiais of the Libyan 
l government; and i t  referred in that eontext to, inter* dia, the requests 

addressed tci the Government of Libya by the United Kingdom contained in 
323309. And, in operative paragraph 2 it strongly deplored that the Libyan 
Government , 

"had not yet responded effectfvely to the above 
sequests to cooperate full$ in establishing 
responsibility " . 

I 

"The above requests" clearly required that responsibility be established 

through surrender to criminal prosecution in Sdotland or the United States; 

and through cooperation generally. Operative pqagraph 3 urged Libya 

"immediately to provide a full a n l  effective response 
to those requests". I 

4.10 Resolution 748, in operative paragraphl 1, decided that Libya must 
comply without further delay "with paragraphi3 of resolution 731 (1992) 
regarding the requests contained in documents 1 S J 2 3 3 0 6 , ~ ~ ~  S/23308235 and 
923309 " .236 These requests manifestly included?' as their central elernent, the 

, 
surrender of the accused for trial. 1 

4.11 Resolution 883, in operative paragraph 1: 

"demands once again that the qibyan Government 
comply without any further delay with resolutions 73 1 
(1992) and 748 (1992)". I 

These resolutions, as has been shown, require cornpliance with the requests of 
the the United Kingdom contained in S123309, which include the request for 
surrender for trial of the accused. That the resolutions require their surrender 
for trial is further demonstrated by operative paragraph 16 of resolution 883, in 

which the Council: 

234 Annex 5 .  
235 Annex 7. 
236 Annex 8.  



"Expresses its readiness to review the measures set 
forth above and in resolution 748 (1992) with a view 
to suspending them irnmediately if the Secretary- 
General reports to the Council that the Libyan 
Government has ensured the appearance of those 
charged with the bombing of Pan Am 103 for trial 
before the appropriate United Kingdom or United 
States court and has satisfied the French judicial 
authorities with respect tu the bornbing of UTA 772, 
and with a view to lifting them immediately when 
Libya complies fully with the requests and decisions in 
resolutions 731 (1 992) and 748 (1992) ..." 

4.12 The wording of these resolutions, the interna1 cross-referencing, and 
indeed the vesy necessity for a series of resolutions to be passed, al1 testify to 

the fact that they required, and were understood by al1 to require, the 

surrender of the accused. Further, they were understood in this sense by 
Libya, At no tirne did it suggest either to the Security C ~ u n c i l ~ ~ ~  or the 
Secretary General that it understood the resolutions in the sense now 
advanced in its Mernorial. And its observations to the Court during the 

provisional measures stage concerning the impact of sesolution 748 âlso 
confirm that i t  understood the resolution to require the surrender of the 
a ~ c u s e d . " ~  This is further confirmed by Libya's various proposals for 

surrender of the accused for trial outçide L i b ~ a . ~ ~ ~  

M The Security Council's demands for cornpliance with the sequests 
for surrender are binding 

4.13 Whatever the precise legal effect of resolution 731, it is absolutely 
cIear that resolutions 748 and 883 are binding resolutions. They give rise to 

obligations of Member States of the United Nations by virtue of Article 25, 
and by virtue of Article 103 they prevail over obligations under any other 

international agreement. Resolution 748 detemined that 

"the failure by the Libyan Government to demonstrate 
by çoncrete actions itç renunciation of temrism and in 
particular its continued failure to tespond fully and 
effectively to the requests in resolution 731 (1992) 

237 To the contrary, see the staternent of rhe Permanent Representative of Libya in the Security 
Council debate which preceded the adoption of Resolution 883: SlPV.33 12, p.24 (Annex 12). 

238 Observations of Libya on the request for interirn measures of protection with regard to Secunty 
Council resolution 748 (7 April 1992), paragraph 2. Also see patagritphs 2.85 and 2.86 above, 

239 See the surnrnnry of the proposals in paragraph 2.194. 



constitute a threat to international peaee and 
security." 

The Council's decision in operative paragraph 1 Of that resolution, that Libya 
must cornply with the requests of the three ~ov-rnents, was stated in tems 
to have been taken under Chapter VI1 of the Charter. 

4.14 Resolution 883 reiterated this, adding to :the elernents that constituted 
the threat to international peace and security. ~ h e  Council now found a threat 
to international peace and security by virtue of the failure to respond fully and 
effeçtively both to the requests of, the Governpents and to the decisions 
relating thereto contained in resolutions 731 and, 748. Again, the demand for 
cornpliance contained in operative paragraph' 1 of resolution 883 was 
expressed as being made under Chapter VII. To impose rneasures binding on 
all Members of the United Nations under Chapter VI1 in support of demandç 
on Libya which were not themselves binding, would have been futile and 

illogicd. 

m The Security Council resolutions are determinative of any dispute 
over which the Court might have jurisdiction 

4.15 The United Kingdom reiterates the views it expressed in oral 
subrnissions at the interim measures phase of this case - namely, that the 

United Nations institutional system envisages the different organs working 
alongside each other mutually to reinforce the attainment of the purposes and 
objectives of the United Nations. There is not withi-iin the Charter a hierarchical 
relationship between the principal organs. , But coherence, political 
effectiveness and legality are al1 providecl for th&h the diverse allocation of 
cornpetences among the various organs, and, concomitantly, through 

l i  240 "limitations on their activities ... ratione materiae . 

4.16 To say that the Court deals only with leial matters, and the Secunty 
Council only with political matters, is to oversir&lify. As the Court itself has 
said many times, judicial decision-making necessarily has a political impact. 
And the fact that there is a political dimension to a case does not constrain the 

Court from adjudicating or giving an advisory opinion, so long as there is a 
legal question for the Court to answer (United States Diplomatie and 



Coriisular Staff in ~ e h r a n ; ~ ~ ]  Military and Paramilitary Activities in and 
Against Nicaragua ( ~ u r i s d i c t i o n ) ; ~ ~ ~  Conditions of Admission of a State to 
Membarship in the United Nati~ns;'~"errain Expenses of the United 
~ a t i o n s ; ~ "  Interpretation of the Agreement of 25 March 1951 between the 

WHO and E g y ~ t ) . ~ ~ ~  The Security Council has, over the yenrs, in the exercise 
of its prirnary responsibility for the maintenance of international peace and 

security, made determinations of relevance to the legal sphere. It has 
determined whether maritime rights of visit and search are available when an 
armistice is in place (Security Council resolution 95 (1951)). It has pronounced 
upon the illegality of military invasions, such as Iraq's invasion of Kuwait 
(Security Council resolutions 660 (1 990) and 662 (199 l)), and military 
occupations, including Israel's occupation of Arab territories (see e.g., Security 
Council resolutions 252 (1968), 298 (1971) and 478 (1980) on the status of 
Jerusalem and 497 (1981) on the status of the Golan Heights). The resolutions 
of the Security Council are full of examples of references to the requirements 
of international law. This is because, in the exercise of its cornpetence ratione 

materiae, the Security Council must interpret facts to see if there have been 
threats to international peace and security or violations of the Charter. These 
tasks necessarily often entai1 appreciations of the substance of international 

law - international law being invoked by one party to support its entitlement 
to act, and by the other party to decry the action concerned. The Security 
Council has to take a view. Each organ has its own cornpetences, but in tems 
of subject matter they are not hermetically sealed or absolutely rigid. This is no 
more than is to be expected, because the cornpetences of international 
organisations are not divided up by reference to legislative, executive and 

judicial powers. Thus the principle of separation of powers cannot be fully 
applied. As Judge Lachs put it in his separate opinion in the Provisional 
Measures phase of this case: 

"The frarners of the Charter, in providing for the 
existence of several main organs, did not effect a 
complete separation of powers, nor indeed is one to 
suppose that such was their aim."246 

24 ICJ Reports, 1980, p.3 at pp. 19-29. 
242 ICJ Reports, 1984, p.392 at p.435. 
243 ICJ Reports, 1947-48, p.57 at p.61. 
244 lCJ Reporrs, 1962, p. 15 1 at p. 155. 
245 ICJ Reporrs, 1980, p.73 at p.81. 
246 ICJ Reports, 1992, p.3 at p.26. 



4.17 There are no provisions in the Charter fdr States to whom resolutions 
of the Security Counçil are addressed to seek judicial review. It is clear £rom 
the travaux préparatoires that this possibility $as deliberately rejected. The 
teasons are instructive. The Soviet Union believed that it would weaken the 
Security Council too r n u ~ h . ~ ~ ~  The United States pointed to the obligation of 
the Council to secure only the objectives of the' Charter.24g France believed 
that such a review would unacceptably disperse the responsibilities allocated 
under the Charter.249 And the United Kingdoni emphasised that the delays 
this would entail would operate so the advantage, of aggressor S t a t e ~ . ~ ~ O  

4.18 A later proposal, fur a Comrnittee on Legal Problems to be established 
as an interpretative organ for certain parts of the Charter, was also rejected. 
The clear view was that the Charter requirements themselves, the ability of the 

major organs to request advisory opinions, and; the entitlement of States to 
resolve their disputes before the Court, provided sufficient guarantees of 

protection of sovereign rights by reference to international  la^.^^] It is thus 
clear that, in contentious litigation, judicial scrutiGy of a resolution can only be 

incidental to the detemination of the issue to be ~ s o l v e d .  

4.19 By contrast, in an advisory opinion a :  resolution rnay necessarily 
assume a more central place in the Court's scrbtiny. Certain organs of the 
United Nations or specialized agencies rnay, through a request for an advisory 
opinion, themselves seek advice as to what courie of action they p a y  legally 

take in the execution of their tasks. This rnay ent+l the scrutiny of a resolution 

or resolutions already adopted as a necessary component element En providing 

such legal advice. The Expenses Case and the Nayibia Case afford examples. 

4.20 Not a11 domertic systems have develobed the practice of judicial 
review. There are a variety of institutional rnechanisrns for guaranteeing the 
rule of law. But in any event, analogies with domestic practice are inapposite. 
The relationship between the Security ~ o u n C i l  and the Court is to be 

determined by reference to the Charter, and n{t by analogy with selected 
domestic law systems. The Security Council h;ts the primary responsibility 

247 United Nations Conference on International Organization Documents (UNCIO} Vo1.12, Doc. 
433 (IIY2J15) p.47 at 13.49. 

O 
1 

248 Ibid. 
249 Ibid.. at u.50. , . 
250 UNCIO Vo1.12, Doc. 498 (IIWU19), p.65 at pp.65-66. ' 
25 UNCIO, Vo1.13: Doc. 843 (IVN37). p.645 and Doî. 933 ;(1~12142(2)),  pp.709-7 10. 
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under the Charter for the maintenance of international peace and secunty; it is 
not merely exercising the equivalent of executive discretion. 

4.21 Nothing in Chapter XIV of the Charter suggests a generalized power 
of the Court to review decisions of political organs. Nor is çuch a power 

mentioned in the Statute of the Court. And there has, of course, never been a 

general power of judicial review whereby the Court, of its own volition or at 

the instigation of an addressee of a Security CounciI resolution, has decided 
either to "quash" a resolution or to remit it for revision. Neither the United 

States mode1 of judicial review (Marbury v.  M ~ d i s o p 2 ~ ~ ) ,  nor the United 
Kingdom mode1 of judicial review (Associated Provincial Picturk Houses 
Lirnited v.  Wednesbury C o r p ~ r a t i o n ~ ~ ~ ] ,  has been followed under the 

Charter.254 

4.22 The question that here arises is whether that judicial review function 
can nonetheless be engaged in by the Court through a State to whom a 
resolution is addressed bringing an action against certain members of the 

Security Council who promoted that resolution. It is not clear whether the 

memberç who initiated discussion of the resolution relevant to this case are 
said to have acted unlawfully; or whether they, and others in the Security 
Council (though no action is brought against fhem) are said to have acted 

unlawfully by voting for the resolution. But, in any event, the suggestion by 
Libya is that these questions are to be answered by having the fairness and 
necessity of the resolution judicially reviewed. 

4.23 The United Kingdom does not take the view that because a certain 
mntter has been before the Security Council, and resolutions have been 
adopted thereon, the Court has no interest or role. That would reflect the 
"hermetically sealed" view of allocation of cornpetences, and the jurisprudence 
of the Court clearly rejects that view: United States Diplornatic and Consular 
Staff in T e h r t ~ n ; ~ ~ ~  Milidary and Paramilitary Acriviries in and against 

Nicaragua (Nicaragua v ,  United States of America) Provisional 

252 5 US ( 1  Cranch) 137 ( 1  803). 
2" 3119481 1 KI3 223. 
254 Marbury v. Madison holds that the courts lack the power to enforce a law that violates the 

Constitution; and that it is for the courts - and ultimately the Supreme Court - to detemine the 
constitutionality of a Iaw. The Wednesbury case holds that an executive decision or exercise of 
discretion may be challenged on the ground that it was so unmasonable that no reasonable man 
could have made the same decision or exercised the same discretion. 

2s ICJ Repom, 1980, p.3 at p.21-22, paagraph 40. 



~ e a s u r e s ; ~ ' ~  Jurisdiction and ~ d m i s s i b i l i t y . ~ ~ ~  See also Case Concerning 
Questions of Znferpretation and ~ ~ ~ l i c a t i o n  of the 1971 Montreal 
Convention Arising from the Aerial Incident1 ut Lockerbie, PP-clvisional 
M e a s u r e s ,  Order of 14 April 1992, Separate Opinion of Judge 

l 
S hahabuddeen. 25s 

4.24 The Court has itself, in terms, deçlined the suggestion that it holds 
generalised powers of judicial review. In the, Expenses Case the Court 
observed that: 

"In the legal system of States, there is often some 
procedure for determining the 'validity of even a 
legislative or governmental act, but no analogous 
procedure is to be found in the stiucture of the United 
Nations. Proposais made during, the drafting of the 
Charter to place the ultirnate authority to interpret the 
Charter in the International Court of Justice were not 
accepted..," (Certain Expenses of the United Nations 
(Article 17, paragrcsph 2 of the C b ~ i - t e r ) . ~ ~ ~  

And in the Mamibia Case the Court observed: , 

"Undoubtedly, the Court does not possess powers of 
judicial review or appeal in respect of the decisions 
taken by the United Nations organs ~oncerned."~~" 

4.25 The key elements may be summarised thu'ç: 

(1) the relationship between the main organs of the United 
I 

Nations is not hierarchicd; 

(2) the functions are characterized by a delimitation ratione 
materiae; 

(3) at the same tirne, there is a certain functional overlapping of 
cornpetences. l 

256 ICJReports, l984,p.169atpphl85-186. I 

2s7 ICJ Reports, 1984, p.392 at pp.4334. 
258 ICJ Repom, 1992, p.3 at p.29. 
25 ICJ Reports, 1962, p. 15 1 at p. 168. 
260 ICJ Reports, 1971, p.16 at p.45. 
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These legal and institutional realities were trençhantly summarized by Judge 
Lachs in his Separate Opinion in the present case when he stated: 

"One rnay therefore legitimately suppose that the 
intention of the founders was not to encourage a 
blinkered parallelism of functions but a fruitful 
interaction. "261 

4.26 The searçh must therefore be to identify a relationship between the 
Court and Security Council that reflects, on the one hand, an absence of 
generalized judicial review, and, on the other hand, the need for a "fruitful 

interaction" in civerlapping cornpetences. The .United Kingdom believes that 

both some past practice of the Court in other cases, and the dicta of certain 
judges in the earlier phase of the present case, are to be understood in this 

light. Judge Shahabuddeen asked whether, in relation to the operation of 
Article 103 

"there are any limitations on the power of the Council 
to characterize a situation as one justifying the making 
of a decision entailing such çonsequences. Are there 
any limits to the Council's power of appreciation? In 
the equilibrium of forces underpinning the structure of 
the United Nations within the evolving international 
order, is there any conceivable point beyond which a 
legal issue rnay properly arise as to the cornpetence of 
the Security Council to produce such overriding 
results? If there are any limits, what are those limits and 
what body, if other than the Security Council, is 
competent to say what those limits are?"262 

4.27. The United Kingdom believes the answers to these questions to lie in 

following the injunction of ludge Lachs in the earlier phase of the present 
case that 

"the two main organs with specific powers of binding 
decision act in harmony - though not, of course, in 
concert - and that each should perforrn its functions 
witb respect to a situation or dispute, different aspects 
of which appear on the agenda of each, without 
prejudicing the exercise of the otherts powers. "263 

261 Order of 14 ApriI 1992, ICJ Reports. 1992, p.3 at p.26. 
262 Ibid., at p.32. 
263 Ibid., at p.27. 



4.28 The starting point must therefore be to ihntify what is essential to the 
exercise of the powers of the Court; and what is bssential to the powers of the 
Security Council. The Court is the principal jbdicial organ of the United 
Nations (Article 92). Ir is for the Court to concerh itself with issues of legality 
in relation to Security Council resolutions, insofar as those are g e m m e  to the 
disposa1 of litigation brought before it. But it i y  for the Seçurity Council to 
exercise the political judgments allocated to it under the Charter. This Zeads 
inescapably to the conclusion that the Court is Concerned with constitutional 
legality (that is, compliance with the Charter requirements of forma1 validity), 
and the Security Council with the exercise of political judgment. When 
scrutinizing resolutions the Court wlll eschew al1 rnatters relating to political 

1 

judgment. I 

4.29 The Court iç also an autonomous judidial organ with the function, 
under Article 38 of the Statute, of applying international Zaw to those disputes 
between states which are brought before it. ~ d t  the legality of actions by 

other United Nations organs cannot be assessed iby reliance on Article 38 of 
the Statute, but rather by an appreciation of the ,law of the Charter. And the 

Charter itself envisages, in Article 103, that the proper exercise of cornpetences 
by the Security Council under Chapter VI1 and Article 25 may lead to a clash 

with other rights and obligations of Mernbers. Libya has not at this stage 
established the rîghts it claims under the Montreal Convention - that would 
be for the rnerits, if that stage is ever reached.But even were those rights 
established, the obligations under the Charter prevail. Accordingly, it can 
never be the case that the Security Council hris acted unlawfully sirnply 
because it has passed a resolution the effect of which may be ta impinge on 
rights a Mernber alleges it h ~ l d s . ~ ~  The illegaliti which is relevant to the role 
of the Court as the principal judicial organ of the United Nations relates to 
fundamental illegalities of procedure and f o m  under the Charter.z65 

R7 Discretions reserved to the Security Cduneil aione 

4,30 The Security Council is given prirnary responsibility for the 

maintenance of international peace and security (Article 24(1$). Paragraph I of 
Article 24 also provides that in carrying out its ~responsibilities the Security 
Council acts on behalf of the membership of the United Nations - that is to 

264 cf. Libyan Mernorial, paragraphs 6.76-6.82. , 

265 Seefurtherklow,paragraphs4.54104.61. 



Say, not just on behalf of the Security Council mernbers. The composition of 
the Security Council, under Article 23 of the Charter, is arrived at in such a 
way as to ensure that the organ is representative of the UN membership as a 
whole. The presence on the Security Council of non-permanent members, who 
are entirely capable of voting negatively or abstaining if they choose, and by 

such rneans preventing the adoption of a resolution by the majority specified 
in Artide 27(3), provides a further lirik ta the membership as a whole. The 

permanent mernbers cannot impose a resolution; they can only "veto" a 
resolution that would otherwise be adupted. That is the essential rnechanism, 
not only when the Security Council permanent mernbers are in political 
conflict (as was often the case during the CoId War), but also when they agree 
(as was envisaged in the Charter and as has more recently been the case). The 
fact that Security Council mernbers are more frequently today in agreement, 

neither removes the provision in Article 24(1) that the Counçil operates on 

behalf of the membership of the UN, nor dues it invite the Court to replace the 

discretion exercised by the Council with its own perceptions, 

4.31 The essential cornpetences relating to international peace and security 
ieserved to the Security Council and relevant to this case are the following: 

i) to determine the existence of any threat to the peace, breach of 
the peace, or act of aggresçion; 

ii) to select the measures appropriate for responding to situations 

that may disturb relations between States or potentially 
threaten international peace and security; 

iü) to decide if the demands it has put in a resolution have in fact 
been met and, by virtue of Article 41, to decide what measures 

not involving the use of armed force are to be employed to 
give effect to its decisions. 

4.32 Each of these essential cornpetences witl now be examined in relation 
to the facts of this case. 





judgement. It could not be a judiçial act, as there are no legal criteria by which 
the existence of a "threat to the peace" is to be judicially determined, or the 

Security Council's own assessment thereof could be found to be legally 
incorrect. The Court is indeed the "guardian of legality" - but the 
determination of a threat to international peace and security is not a matter of 
law but of political. appreciation. Not unly is there no yardstick for appropriate 
review on grounds of legality; but review by the Court wouId itself 
necessarily be an alternative act of political appreciation. 

4.36 Challenges by Members to an Article 39 determination by the 
Security Council have not been accepted, because it is the Security Council 
that is given the sole competence to make the assessment. The decision that it 
makes is then immediately effective and is not open to challenge by any 
Member. Exactly because, as Judge Weeramantry pointed out, an Article 39 
finding is the condition precedent to action to maintain and restore 
international peace, the Security Council's intended role under Chapter VI1 
would be rendered impossible if the Article 39 determination could itself be 
the subject matter of litigation brought by one party to a dispute before the 
Security Council against another. The intention of Chapter VI1 would be 

blocked. Moreover, the Security CounciI would be unable to fulfil its primary 

responsibiiity for the maintenance of international peace and security, as 
conferred on it by Article 24(1). 

4.37 Further, if the matter simply came before the Court for review as an 
incidental factor in an interstate perhaps months or years after the 
adoption of the resolution, any review of an Article 39 detemination would 
be incompatible with the concept of stability and finality in the UN legal order. 
Mernbers have to be able to rely on Article 39 determinations that have been 
the basis of UN resolutions binding on the membership, and which have 

provided the legal ground for various kinds of subsequent action. 

4.38 Determinations made by the Security Council under Article 39 do not 

become subject to review because of the allegation that the determination was 
only made in order that certain action could then be taken: cf. Libya in its 

Mernorial at paragraphs 6.1 124.12 1. Several observations may be made. First, 

2a7 In the present case, of course, the matter is not "incidend" to an inter-state dispute - it is central 
to the issues brought before the Court by Libya. Libya, while describing the dispute with the 
United Kingdom in a variety of ways, places the alleged unlawfulness of the sesolutiws, and 
absence of a "real" k a t  to international peace and security, as the centrepiece of its complaints. 





Council was seeking a necessary basis to sustain a decision to order action 
under Chapter VII. Whatever the perceptions, these findings are not subject to 

review by the Court. Lockerbie is surely an a fortiori case, because the 
Security Council had for many years been conçerned with terrorisrn, and had 
long viewed its manifestations as a threat to international peace and secusity. 

4.41 The Court has clearly indicated that it is not prepared to go behind 
decisions of United Nations organs acting within their competence: 

" Whatever the motivation of the General Assembly in 
reaching the conclusions contained in those 

' paragraphs, whether or not it 'was acting wholly on 
the political plane and without the Court finding i t  
necessary to consider here whether or not the General 
Asçembly based its decision on a correct interpretation 
of the Trusteeship Agreement, there is no doubt ... that . 
the resolution had definitive legal effect." (Noïrhern 
Cameroons Case).273 

"lt must be assurned that the General Assembly was 
mindful of the general interest when, acting within its 
competence, it decided on the termination of the 
Trust. " 274 

4.42 There are Article 39 determinations in resolutions 748 and 883. These 
reflected the Security CounciI1s view that Libya's failure in concrete terms to 

renounce terrorism does, in the light of al1 the relevant history, constitute a 
continuing threat to international peace and security. It is within the full 
discretion of the Security Council to decide that a failure to respond tu 

demands in a resolution which is not adopted under Chapter VI1 (such as 
Security Council resolution 731) can constitute çuch a threat. This is not to 

suggest that every failure to respond to a cal1 from the Security Council will 
necessarily merit a determination under Article 39 - it is for the Security 
Council to decide in the light of al1 the circumstances and information at its 

disposal. 

273 ICJ Reports, 1963 p. 15 at p.32. 
274 Ibid. p.36. 



l 
(2) The Seçurity Council alone is entitled to deeide what rneasures 

should be adopted pursuant to an Article 39 determination 

4.43 That the entitlement to decide upon measures is a necessary corollary 
of the right to determine the existence of a threat to international peace and 
security, was acknowledged by ad hoc Judge Lauterpacht in the Application 

of the Genocide Convention, Further ~ e ~ u e s t s  for rhe Indication of 
Provisional Measures Case. Be there said that ahy power of judiciai scrutiny 
by the Court 

"... doeç not embrace any right of the Court to 
substitute its discretion for that of the Security 
Council in detemining the existence of a threat to the 
peace, a breach of the peace or an Iact of aggresçion, or 
the political ste s to be taken' following such a 
determination. ~QT? I 

4.44 The political steps decided upon by the Security Council in resolution 
748 were those enumerated in paragraphs 4 to 7. It has decided, in accordance 
with Article 41 of the Charter, upon measures ndt involving the use of armed 

force to give effect to its decisions. They çover aviation sanctions, prohibition 

on arms and related training, and reductibn of Libyan diplornatic 
representation. Resolution 883 deçided upon the steps in paragraphs 3 to 7, 
clirected at the freezing of certain funds, and further aviation sanctions. 

1 

4.45 Libya devotes several pages of its ~ e b o r i a l  to asserting that the 
measures adopted were "contrary to the principles of justice and internationat 

without ever saying why. In any event, i t  is clearly for the Secunty 
Council to decide what measures it thinks approqriate. That is exactly what is 
provided for in Article 41 of the Charter. The masures seleçted were, in fact, 
restrained and carefully fashioned. But in any event rneasures adopted within 

the political discretion of the Security Council @ay not be reviewed by the 
I Court or replaced by measures of its awn selection, and thus cannot form the 

subject matter of any dispute before the Court. I 

4.46 As has been explained a b o ~ e , ~ ~ ~  the Security Council was faced with 
three sets of factors. The first was a longstanding concern with international 

I s s  ICJ Reports. 1993, p.325 al p.439. 
1 

276 Libyan Mernorial, paragraphs 6.76 to 6.79. 
277 Paragraphs 2.2 to 2.67. 
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terrorism, which had already been the subject of various r e ~ o l u t i o n ç . ~ ~ ~  The 
second was the results of the painstaking scientific analysis and police 
investigations after the destruction of flight PA103 on 21 December 1988. 
These produced evidence that Abdelbaset Ali Mohmed Al Megrahi and Al 
Amin Khalifa miimah caused the placing of the explosive device on Pan Am 
103, and that they were officers of and acting on behalf of the Libyan 
intelligence services. And, finally, the Security Council was made aware that 
the United Kingdom, along with the United States, had asked for the surrender 
of the accused for trial in Scotlnnd or the United States. When it was ciear that 

no satisfactory cooperation was fosthcoming, the United Kingdom and the 

United States içsued a declaration containing specifîc d e r n ~ i n d s , ~ ~ ~  At th same 
time a similar declaration was made by France in respect of the bombing of the 
UTA Flight 772.2g0 Al1 three Governments issued a further statement 
simultaneously, in which they required that Libya promptly commit itself to 

cease al1 forms of terrorist a c t i ~ i t y . ~ ~ '  No adequate response being 

forthcoming, the United Kingdom, France and the United States took the 
matter to the United Nations. 

4.47 It is within the discretion of the Security Council to decide that this 
convergence of events represented a rnntter properly to be placed upon its 

agenda. It is further wlthin the appreciation of the Security Council to decide 

that the eombating of international terrorism required both a renunciation of 
terrorism by Libya, and cooperation in bringing the accused to trial in either 
Scotland or in the United States. Article 24(1) makes clear that the Security 
Council was given specifiç power and discretions under Chapters VI and VI1 
which it could exercise. It was in the exercise of these discretionary 
cornpetences that the Security Council did not accept the argument that either 
Libyan involvement in terrorism generally, or the PA103 outrage specifically, 
could be handled as if it were a question of legal rights and obligations under 
the Montreal Convention. Notwithstanding Libya's claims to the c~ntrary,~~~ 

the Security Council was perfectly entitled - and subject to no review in this 
entitlement - to classify the problem as one relating te the maintenance of 
international peace and security and thus requiring certain responses, rather 
than to classify the problem as one of protecting alleged legal rights of Libya. 

w 278 See paragraphs 2.3 to 2.7, above. 

a 279 Amex7. 
280 Annex 5. 
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Hungary stated: 

". ..we are compelled to note that, although over two 
months have passed since the adoption of Security 
Council resolution 731 (1992), Libya has yet to 
comply with its provisions. This is al1 the more 
regrettable since the United Nations Secretary- 
General, the League of Arab States and other 
countries have spnred no effort to promote and 
facilitate the implementation of that resolution. Al1 of 
this casts doubt on the value of statements expressing 
readiness to cooperate with the Security Council . . . 
Bearing in mind the vital significance af the subjeçt 
before us today ... Hungary has felt and continues to 
feeE that the Security Council must take further 
measures to ensure cornpliance with its own 
resolutions. "287 

Austria stated: 

"Terrorism is a most dangerous threat to international 
peace and security. That is why it is appropriate for 
the Security Council to deal firmly with the matter . . . 

[The sanctions under resolution 7483 are not 
punishment; they are introduced in order to make a 
certain member of the international community comply 
with its obligations under the Charter of the United 
~a t ions .  

The Russian Federation stated: 

"... international terrorism ... poses an overt threat to 
our common security ... 

. . . the Russian Federation, together with many other 
States, has been trying for two months now to 
convince the Libyan authorities to heed the will of the 
international community. Unfortunately, these efforts, 
including the good offices of the Secretary-General of 
the United Nations, have not produced the desired 
r e ~ u l t s . ' ' ~ ~ ~  

. . 

287 Ibid.. p.76. 
2Xg  Ibid., pp.77-78. 
289 Ibid., pp.79-80. 



Belgium noted that even the new resolution hadl been subject to a two week 
delay, in the hope of securing a Libyan r e s p o n ~ e . ~ ~ ~  Venezuela made 

"one more appeal to the Governnient of Libya ... that 
Libya fulfil the provisions of resolution 731 (1992) 
before the 15 April 1992 deadline provided for in this 
latest r e s o l ~ t i o n " . ~ ~ ~  

4.51 No state, including any of thase abstaining, supported Libya's 
contention, which it now deploys before the CO&, that it had complied with 

Resolution 73 1 .  I 
I 

4.52 Tn Reçulution 883 eleven states now ~ 0 t e d  in favour (Cape Verde 

having moved from an abstention), none against, and four states (China, 
Djibouti, Morocco and Pakistan) abstained. By that tirne sorne twenty months 
hnd elapsed since the Security Council issued its requests in resolution 731. 
The French Representative felt obliged to observé thar 

"the Liby an Governrnent has sought Iiterally tu take 
advantage of our Council ... Libya may still hope to 
have it believed that it is prepared to do what the 
Security Council ex ects of it, ibut no one can be 
duped any longer. "29 f 

Spain and Brazil clearly thought the requirements yet had to be met. Hungary 
spoke of "delaying tactics and unkept promises and the growing gap between 
verbal statements and concrete China, while still placing its hope 

on a "certain flexibility" on the Libyan part, did not suggest that the 

requirements of the earlier resolutions had been met. Pakistan, explaining its 

abstention, said that "we have not lost hope and feel that these endeavours 
shouEd continue".294 It did not contend that the new resolution should not be 
passed because Libya had met the Security Council's demands. Nos did 
Djibouti. 

4.53 Not one single rnernber of the Security ~ o u n c i l ,  the composition of 
which altered between the adoption of resolutions 748 and 883, and in which 
the representatives of the non-permanent members were fully involved, 

290 Ibid., p.82. 
291 SfFY.3063, p.84 (Annex 1 1). 
2g2 SffV.3312, p.43 (Annex 12). 
293 fbid., p.59. 
Ig4 Ibid., pp.53 and 64. 





itseSE as to the nature or limits of its competenqe, in which case that organ 
rnight request an advisory opinion. The Couit has shown that a strong 
presumption of legality operates. In its Opinion on Certain Expenses of the 
United Nations (Article 17, paragraph 2 of the ~ h a r t e r ) ~ ~ ~  it made reference 
to whether the disputed actions of the Security Council and the General 
Assembly in regard to the establishment of ONUC and UNEF might have 

"been initiated or carried out i n  a manner not in 
conformity with the division of functions among the 
several organs which the Charter prescribes.. . [i Jf the 
action was taken by the wrongi organ, [if3 it was 
irregular as a matter of that interna1 structure," 

4.58 ~ h e  Court referred to a tlpresurnption tbat such action i s  not ultra 
vires the Organizationtl and was careful to say that, even had a UN organ 
acted ultm vires, the United Nations might still be bound to third parties.298 It 
is striking that the Court thoughr the matter of ultra vires was to be tested, 

not by making its own judgement as to how the iroblems of Congo and Suez 
should have been addressed by the Security Council and the General 
Assembly, but by exarnining whether decisions, had been made within the 
cornpetence of the relevant UN o r g a n ~ . ~ ~ ~  

4.59 It is not so obvious how an issue of competence ratione materiae 

could legitimately a ise  in contentious proceedings between Members of the 
United Nations, but in any event, no issue of competence ratione materiae 
aises in this case. Both the Security Council andi the General Assembly may 
properly debate and pass resolutions on issues relating to international 

terrorism and both have done so on many And a decision that 

certain matters relateci to international terrorism constitute a threat to 
international peace and security, and require njeasures to be taken under 
Chapter VI1 of the Charter, is for the Secunty Council alone. Nor is it the case, 

for reasons that have been exarnined a b o ~ e , ~ ~ '  that, because Libya claimed 
! 

297 ICJReports, 1962,atp.168. 
298 Ibid., p.168. 
299 Ibid., p. 168. 
300 See paragraphs 2.2 to 2.14, above 
30 Paragraphs 4.15 and 4.29. 



that there was a legal dimension to the matter, it could be discussed by the 
Court alone. No issue arises he~-e .~O~ 

4.60 To respect a binding decision of the Security Council as part of its 
vocation of applying international law, the Court may need to satisfy itself 
that that decision has been adopted by the required voting majorities. The 
Court has already in the Namibia case303 addressed arguments of a State that 
a particular voting practice of the Security Council was unlawful, thus 
rendering invalid resolutions adopted thereby, The Court there affirmed the 
Security Council's longstanding psactice that abstention constituted a 
"concurring vote" for the purposes of Article 27(3). It is of interest thac certain 
judges in the Expenses case ernphasised that cornpliance with the voting 

rnajority was an important element of the strong presumption of validity that 
operates i n  respect of United Nations resolutions: see, for example, the 
comrnents of Judge Sir Gerald F i t z r n a ~ r i c e . ~ ~  This was also the view of Judge 
Morelli, who observed that the legal status of a resolution was not open to 
challenge unless it failed to satisfy an essential requirement - that is, unless i t  

manifested an essential defect, such as being based on an insufficient voting 
r n a j ~ r i t y . ~ ~ ~  He indeed went so far as to say that whether the "reasons" on 
which a resolution was based were "correct or not", "[ilt must be supposed 
that the Charter confers finality on the Assembly's r e s o l u ~ i o n " . ~ ~ ~  Any 
principle of finality operating in favour of an Asçembly resolution that 

complies with formal validity, a fortiori must apply to Security Council 
resolutions adopted under Chapters VI and VII. 

4.61 But, even if considerations relaring to sufficiency of voting rnajorities 
could arise, h e y  do not do so in  this case. Security Council resolutions 731, 
748 and 884 were ail adopted by the appropriate majosities. The United 
Kingdom submits that none of the circumstances In which the Court rnight be 

called upon to assess whether it indeed has before it a "binding decision" of 
the Security Council aise in thiç case. Security Council resolutions 748 and 
883 are binding decisions of the Security Council, which therefore fa11 to be 

302 In the Secunty Council debate the Libyan representative insisteci that Article 36(3) of the Charter 
meant that only the Court could deal with these matters: "the Security Council is a fomm that 
is not competent to consider the question"; "this is a purely legal question"; SIPV.3033, 
pp. 14- 15 (Annex 10 j. 

303 ICJRepons, 1971,p.3 atparagraphs.23-26. 
304 ICJ Reports, 1962, p.151 at pp.204-5. 
305 Ibid., p.223. 
306 Ibid., p.224. 



l 
respected by the Court as part of its judicial funetion of appIying international 
law within the United Nations. , 

VI Article 103 and Security Couneil ~eso~ut ions  748 and 883 
I 

4.62 In its Order of 14 April 1992, in response to Libya's request for the 
indication of provisional measures the Court referred to the fact that both 

Libya and the United Kingdom are obliged to accept and carry out the 
deeisions of the Security Council in accordance dith Article 25 of the Charter; 

that prima facie this obligation extends to the; decision in resolution 748 
(1992); and that by virtue of Article IO3 the obligations of the parties 

prevailed over their obligations under any other international agreement, 
including the Montreal Convention.307 I 

4.63 The Court thus affirrned that Article IO3 (whose French text speaks of 
"obligations ... en vertu de la présente charte") provides not only that 

obligations derived directly from provisions of the Charter prevail over other 
obligations, but also that those decisions of the iSecurity Council which are 
binding under Article 25 of the Charter :have that effect. Judge 
Shahabuddeen, who took the view at the interiin measures phase that "the 

validity" of resolution 748 (1992) was to be piesurned, çoncluded that by 

virtue of Article 103 of the Charter, "that odligation prevails over any 
conflicting treaty obligation whiç h Libya may ihave" .30g Judges Bedjaoui, 
Weeramantry and Ajibola, while dissenting on the Court's refusal to indicate 
provisional measures, emphasised the importance1 of Article 103 in relation to 
decisions adopted under Article 25. Judge Bedjaoui agreed with the majoriiy 
that resolution 748 at that phase "benefits from ajpresumption of ~ a l i d i t y " . ~ ~ ~  

He concluded rhat while Article 103 would accordingly deprive any 
provisional measures of uçeful effect, such orders!could nonetheless be given. 
Judge Weeramantry expressly agreed with the majority that at that phase 

"resolution 748 (1992) must be treated as binding on 
Libya as an al1 countries in terms of Article 25 of the 
United Nations Charter and that, lin terms of Article 
103, the obligations it lays down prevail over the 
obligations flowing from any bther international 
agreement. In specific terms, this means that Libya is, 

307 JCJ Reparts, 1992, p.3 at p. 15. 
30g Ibid., p.28. 
308 Ibid., p.46. 



prima facie, bound by the provisions of that 
resolution even if they should conflict with the rights 
Libya claims under the Montreal Convention" .310 

Judge Ajibola took essentially the sarne  vie^.^]^ Where al1 three departed frorn 
the rnajority view was in believing that provisional rneasures proprio motu 
çould be issued which would not conflict with resolution 748 (19921, or with 
the operation of Article 103. 

4.64 Thus al1 members of the Court were of the view, when dealing with 

the request for the indication of provisional measures, that Article 103 would 

operate to ensure that the obligations arising under resolution 748 would 
prevail over any other obligations and rightç held by parties under the 

Montreal Convention. 

4.65 Since that tirne, resolution 748 has been followed by resolution 883, 
and the appropriateness of the indicating of interim measures is no longer in 
issue. The United Kingdom has shown that these resolutions were both 
exercises of discretion within the sole cornpetence of the Security Council, 
and adopted infra vires and by the required voting rnajority. Açcordingly, 
they are valid decisions bindinp upon Libya (and al1 United Nations Members) 
under Article 25 of the Charter; and Article 103 has its normal consequence in 
relation thereto. 

4.66 It necessarily follows that even if Libya had the rights and obligations 
it clairns under the Montreal Convention (which the United Kingdom does not 
accept), the resolutions would have determinative effect and prevail over 
other conflicting obligations. No issue on the merits regarding the Montreal 
Convention can thesefore arise for the consideration of the Court, and Libya'ç 
claims in relation thereto are inadmissible. 



For the reasons advanced, the United Kingdom requests the Court to adjudge 
and declare that: 

it lacks Surisdiction over the claims brought against the United 
Kingdom by the Libyan Arab Jarnahiriya 

the claims brought against the United Kingdom by the Libyan 
Arab Jarnahiri ya are inadmissible. ' 

Franklin D Berman 

b gent of the United Kingdom 
of: Great Britain 
and Northern Ireland 
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