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To The Judges of ‘the International Court of Justice
The Peace Palace

The Hague ' g

The Netherlands _ _ \

Your Excellancies: ; |

1

I hereby amend:

(i) Our Application of 20 March 1993; _
(2) Our Second Request for an Indication of Provisional Measures
of 27 July 1993;
(3) Our Outstanding Request for an imnmediate hearing of the
sSecond Request by the Court;
{4} Our Request Made on Wednesday, 4 August 1993, for an
immediate Order without hearing pursuant to our Second Request,
in accordance with Article 75(1) of the Rules of the
International Court of Justice; .

J : - b
by submitting that in addition to the jurisdictional bases that
have already been set forth in this case, that the Court’s
jurisdiction ig alsc grounded in the Customary and Conventional
International Laws of War and International Humanitarian Law,
including but not limited to the Four Geneva Conventions of 1949,
their First Additional Protoccl of 1977, the Hague Regulations
on Land Warfare of 1207, and the Nuremberg Charter, Judgment, and
Principles. -The reasons for the assertion of these additional
baszas ~f Jjurisdiction can be found in the attached Memorandum,
which is hereby incorporated by reference and made an integral
part of this communication.

¥

Respectfully submitted by,

Frgnces H [orgle

Professor Francis A. Boyle
 General Agent for the Republic of Bosnia
i ' and Herzegoviha before the International Court
of Justice ’
«léj¢ August 1993
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The Interrelation Between Prohibitions of Genocide and Violations
of the Law of War, Crimes Against Humanity and Human Rights

Genocide involves two élements: (Ij an "intent to destroy, in
whole or in part, a hational, ethnical, racial or religious group,
as such" [Gsnocide Convention, Art. I@], and (2) certain listed
acts, methods or tactics contained in ﬁéragraphs a-g¢ of Article II
of the Convention(i.e., (a) killing members of the group, (b)
causing seridus bodily or mental harm to members of the group, (c)
deliberately inflicting on the group conditions of life calculated
o bring abcut its physical destruction in whole or in part, (d)
impoging measures intended to prevent births within the group, oOr
(e) forcibly transferring children of the group to another group).
There is simply no doubt that the liatter acts or tactics, if
committed during an armed coﬁflict, can also constitute war crimes
or "crimes against humanity." Similarly, such acts can constitute
infractions of human rights law as such. Thus, one can often
discover zan interrelated  prohibition based on several

internaticnal norms.

For example, while recognizing that its mandate “required”
application of Geneva law(i.e., the 194% Geneva Conventions and
- ne Protocols thereto) and “'internatiofial humanitarian law,'" the
?mommission of Experts Established Pursuant to Security Council
Resolution 780(1992) nonetheless emphasized in its Interim Report
of January 1993 "that the appiicable rules include the prohibition
of genocide, as codified in the Genocide Convention, as well as
fundamental norms of human iights law, " adding: "While the latter
have been ombodied, and elaborated, in treatize to which the
former Yugoslavia was a party, their applicability to the parties
to the vari>us armed conflicts in the region may be deemed to
derive from their character as peremptory norms of international
law." Interim Report of the Commission of Experts Established
Pursuant to Security Council Resclution 78% (1992), para. 46,
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contained in Letter Dated 9 February 1993 from the Secretary-
General Addressed to the President of the Security Council, U.N.
Doc, $/25274, Annex, 10 Feb. 1993 [herelnafter 01ted as Commission
Report]. Sez also id. at para. 39("Other 1nternat10na1 agreements
relevant to the armed conflicts in the territory of the former
Yugoslavia include...[the] "Genocide" anvention). ‘The Commission
also noted "that fundamental rules of human rights law often are
materially .identical to rules of théj law of armed conflict,"

adding: "It is therefore possible for the same aci to be a war

crime and a crime against humanity." éémmission Report, supra, at
para. 50. More specifically, the Cofinission affirmed: " ‘Ethnic

cleansing' 1is contrary to international 1aw...T§ose practices
constitute ->rimes against humanity and can be assimilated to -

specific war crimes. Furthermore, such acts could also fall within
the meaning of the Genocide Convent;on. Comm1991on Report,
supra, at pzras. 55-56. See also U.N, G.A. res. 47/121 of 18 Dec.
1992 (ethnic cleansing "is a form of gefiocide®). '

Such interrelations in normative ﬁrohibition have also been
recognized ty judicial tribunals. In "The Justice <Case," United
States v. A.tstoetter et al., III Trials of War Criminals Before
the Nuremberg Military Tribunals Under Control Council Law No. 10,
1946-1949, &, 979, the Opinion and Judgement affirmed: "As the-
prime illusitration of a crime against humanity...we cite

yenocide’ ... 'whether the crime is commﬁited on"religiouS; racial,
siitical o any other grounds'...." - In Attorney General of
Lsrael v. E:chmann, 36 Int‘l L. Rep. 277, 28?—89,:294~97 (1968)
(Israel, Supreme Court 1965), the ‘Supreme Court of . Israel
recognized that the ‘"crime against humanity..‘maf bae seen as
extending also to the other three catedgoriesfe.g., "crime against
the Jewish People" which corresponds with “Genocide," which was
also stated to be "nothing but the gravest type of 'crime against
humanity..., " and the category "war crime"],“ and added "it is
clear that nany of the acts included in the-one categbry overlap
these in the other category(i.e., crimes against humanity and war
crimes]" and “[a]ll this goes to show that these categories of
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crimes, especially the first three, aréﬁinteidependent, and we may

therefore...group them within the Bioad . category of ‘crimes
against humanity-’. The Court also declared that *all acts of
persecution, deportation and murder in which the accused took
part, as we have found in -.;,ilscuss:.ng, crimes aga:.nst the Jewish
people(i.e., genocide) and crimes agaiﬁ%t hulmanity,  are ipsq facto
alsc war Cr.mesS...." Id. In Quinn i. Reobinson, 783 F.2d 776,
799-801 (9th Cir. 1986), a U.S. cirdiit court alse recognized
these interrélations while adding: ”Cfimes Against humanity, such
as genocide, violate lnternational law hnd censtltute an 'abuse of
. sovereignty' cena ' i : ;

Similarly, the U.N., General Asséﬁbly has declared that the
crime of gerocide defined in the 1948 ‘Tonvenition also constitutes
‘a crime against humanity. U.N. G.A. Res. 2391, 23 U.N. GAOR,
Supp. (No. 18) 40, U.N. Doc, A/7218 (1968) Indeed, the history
of the drafting of the Genocide Convention conflrms the widespread
expectation- that genocide is a crlme agalnst humanity and has
legally relevant roots in the Nuremberg prosecutions. See, ©.g.,
1948-49 Yearbook of the United Natiéns 957 (Government of the
United States reference - to Nuﬁémbeié as background}),
(Government of Saudi Arabia proposal {U.N. Doc. A/C.6/86 of 27
Nov. 1946] racognizing genocide as crlme against humanity); 3 U.N.
GAOR, pt. I (Sixth Committee), at Qg (63rd Meeting, 30 S8ept.
; :948)(Government of the United Stateé‘ staﬁement_ that Nuremberg
( - Jecision covers acts of genocide Pcommitted during, or in
connection with war"); id. at 3@3 {67th Meeting, S5 Oct.
. 1948) (Government of Brazil recognition ‘that "genocide committed in
time of war had particular legal characteristics which had already
been defined at Nurmberg under the HBeading of c¢rimes against
humanity."); 3 U.N. GAOR, pt. I (Sixth Committee), at 228 (27 Oct.
1948) (Government of Yugoslavia statemenﬁ about Nuremberg trial and
background re: genocide); id. at 184<85 (82nd Meeting, 23 Oct.
1948) (Govermment of Yugoslavia recognition ‘that genocide related
to instance >f Nazi disbursement of a Sihv majority from a certain
part of Yugcslavia in order to establish a German majority there,
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forcing Slavs to abandon their homes)&%' .-at 104 (7ith Meeting,
14 Oct. 194¢) {(statement of the Soviet®Union: "It was during the
Nuremberg trials that the term genoclde wasg - used' for the first
time, in particular in the Bill of Indlctment and the reasons
adduced for the sentence, where it"™ was defined as follows:

extermination of racial and rellglOﬁﬁ groups in the occupied
territories."), : i ; .

Moreover, the new U.S. Restateméﬁt (Third) of ‘the Forelgn
Relations Law of the United States. (198’7) recognizes that genocide
is a violation of the customary 1nterna“l;10na1 law of human rights,
Id. at Sect:on 702(a), adding "genoc:.dé was  in fact considered a
‘crime agaiist humanity' 1in the 1nd1ﬁtments .brought under the
Nuremberg Charter, the principles of whlch were affirmed by the
United Nations General Assembly...."” Iii., Section 702, Reporters'
Rote 3. Although writing before the ferm "genocn.de" was coined,
Johann Bluntschli also wrote in 1866 Ehat "inter—nec:.ne wars and
wars of anaihilation against nat:_onsr ‘or .races susveptible of
-existence and culture constitute a- vlolatlon of the law of
war...." Bluntschli on the Law - o'- War and N&utrallty--a
Translation From His Code of Interné?t:.onal Law 15, para. 26
(Francis Lieber trans,)(at U.S. Afﬁy T.J.A.G. 8chool, ICL
Library). $ee also Jordan J. Paust & ‘Albert P. Blaustein, "War-
Crimes Jurisdiction and Due Process: ’I_!_he Bangladesh Experience,"

| Vanderbilt 'J. Transnational Law 1, 2:1"@-—22 {1978)("There is ample.
svidence of a customary, inherited exﬁ&ctatibn that genocide was
actually prohibited as a violation of the customary international
‘law of war."); Louis Henkin, Richard ék Pugh, ©Oscar Schachter &
-Hans Smit, International Law 986 (2?;ed. 1987)("The -Nuremberg
Charter applied a customary internatiofial law of human rights in
charging that Nazi war criminals, inter‘?‘i'alia," with 'crimes against
humanity'.,.The U.N. Charter codifieé”_that customary law and
renders applicable to all states at leaéfi: sucl} human rights law as
was invoked at Nuremberg."); Telford TEYIOr, Final Report to the
Secretary of the Army on the Nuremberg War Crimes Trials Under'
Control Council Law No, 10, at 65 (1949)("'crimes against
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humanity'..., when commit'ted.:.,, thesejwere falso ‘war crimes.'");
id. at 225("in the 'Einsatzgruppen Ca‘fﬁe' [i:egarding]‘ the Jewish

only ‘war crimes' but also 'crimes aga:.nst humanlty )'

Even the Government of Yugoslal :La(sei:‘bia and _' Montenegro)
formally admits, and is now therefo:‘ ‘
"genocide” can be "carried out by the;_‘_eomiission of very serious
war crimes vhich are [also] in v101at1.5"11 of the obl:.gat:l.on not to
infringe uron the essential ' h;a, " and ithat these
-certa:.nly can involve violations of 'Eﬁe "Géneva Conventlons for
the Protection of Victims of War of 1949 and the 197? Additional
Protocols thereof...."  See Case Conc,'" rn:l.ng Appllcation of the
Convention ->n the Prevention. and Pumishment of thHe Crime of
‘Genocide (Bosnia and Herzegovina ‘v Yi:goslavia(Serbia and
Montenegro)), Reguest for the Ind:.cat:l.en of Prov:l.sn.onal Measures,
I.C.J. 3, 9-10, para. 9 (emphas:Ls addet'l) Thus, the Parties are
in agreement. that prohibitions of gendfide, the laws of war, and
deprivations of basic human rights are ""L';interﬁelated, especially in
the context of the armed confllct(s} in the former  Yugoslavia.
Thus also, the Partles are <clearly iiun agreement that such an
interrelationship is legally relevant #o (arid “relates" to) “the
interpretation, application or fulf_d_llment of thef’ Genocide
convention within the meaning of Art hﬁ"‘iie IX of the Convention,
lthough they disagree with respect to” certaz.n facts and specific
~pplications.

'es‘l&fbpped to '  deny, that

Additicnally, this Cour‘é has rig__&_-‘ly récognized that “moral
and humanitarian principles™ are the *"basis" for the Genocide
Convention, that such *high meals...pfov.tde...the foundation and
memrg_gf__all_l;a_pm1mgna and "that the - principles
underlying the Convention are prlnc:l.ples wha.ch are recognlzed by
civilized rations as binding on S‘bates, even . vgithout any
conventional obligation.” | Reservat:.oﬁs to the :Cohvention .on
Genocide (Advisory Opinion), I.C.J. 15, 2324 (1951) (emphasis
added). Thus, humanitarian principles freflec:ted, for f_example, in
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the 1949 Goeneva Comrent:.ons and thegi Protocols thereto (which
constitute :nodern conventlonal and 'ustomary humanitarlan law
binding on ithe Parties} as wbll as t:,:19°7 Hague : Conventlon(see
infra) provide and relate to not merel? ‘the "ba31s,; “foundation, *
or object and purpose of the Genocide cbnventlon, but also, in the
words of this Court, “prov1de" an app pra.ate “measure of all its
rom and lnforms the other.
as such, humanitarian principles ar _legaily relevant to (and
relate to) "the interpretation; application or fulfillment" of the

Genocide Convention.

provisions." At a minimum, each draws_
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Here, we merely
hlghllght certain oggenses. :

Rape
In 4its Interim Report,.. the Cdmmlssion of° Experts has
affirmeds “Acts such as rape, enforced prostitution or

any form of sexual assault agaz.nst women are explicitly
prohibited in the relevant treatles in force. ' Superiors who
authorize or tolerdte the commms:.on of such acts or who fail
to take all practlcable measures t& prevent or suppress them
are aliso culpable.’ Commission ‘Report, supra, at p. 17,
para. 59. v -

The Commission of Experts also noted that rape and Sexual assault
have been used as part of a strategy e"f "ethnic cleansing,” that
"[t]hose prictices constitute crimes aga:i.nst Chumanity and can be
assimilated to specific war crimes," and that "such acts could
also fall within the meaning of tiae Genocide Convention."”
Commission heport, supra, at p. 16, para. 56._ The éxperts are

correct, amkl the crimes do fall Wlthj "' the Genoc1de Ccmventlon

when used as part of such a he:.nous scheme

In the 1919 -list of customary war cr;.mes prepared by the
Responsibilities Commission of the ParJ:___"-
is listed as crime number 5.. ‘Abduction of girls and women for
‘ds also listed therein as
: be related to the use of

Peade Conference, "rape"

the purpose of enforced prostitution"
“rime number 6. Other listed c¢rimes ca

(  ape in a systematic manner or on a widk 'spread scale ‘as a tactic.

Such related crimes includes "systématic .. terrorism"(no. 1),
“Torture of c¢ivilians"(no. -3), "Intetiment . of ciiv'i];:i;ans under
inhuman cond_it‘ions'i' (no. 8), " Imﬁésltlon of . : collective
penalties" (no. 17), and “Indiscrimina mass arrests”(no. 33).

Members of :the Commission, most notabl¥; included “Serbia"(U.S.,
British Emp.re, France, Italy, Japan, Belgium, Greece, Poland,
Roumania, Serbia). ' T

Rape is also expressly proscrlbed ¢} Geneva law. ‘Article 27
of the 1949 Geneva Civilian Convention .»expres:sly prohibz.ts rape,
and more. Article 76(1) of Protocol and _Artlcle 4(2) (3) of
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col IT similarly proscribe rape. ‘And numerous other

-

Pro
provisions «f Geneva law are relevant to trie outlawry of rape.
See,‘é.g., common article 3, para. 1, including subparas. a and.c
thereof; Geneva Civilian-Conéention, arts. 16 31, 32, 33, 147;
Protoool I, arts. 51(2), 75¢1), (2)('-5“"-' (b), (d); Protocol IT,

_ar"t.‘ 13(1), (2). See a_lsb;" Tileodor Mefén,; Rape as a Crime Under

International Humanitarian Lé.w;; 87 Am.'_"'J. fnt'l ‘L. 424 (1993).
such] prohibitions are customary, and there are numerous other
r_efe'ences 10 or supports for such a customary prohibition(e.q.,
the [1907 Hajue Convention No. IV, Annex, art. 46). See, @.qga,
Meroh, supra, at 425-28, and references c:.ted.

| Rape used as a tactic'or'method of"‘éominii:ting ‘what amounts to
qenq:ide is proscribed indirectly under 'pa.ragi:;l_:aphs b, ¢, and d of
Article TI of the Genocide Convention.’ For example, rape as a
ic o mnethod of genocide has beeni perpetrated in a manner
"[cjpusing serious bodily or mental: ‘harm = to members of the
"“(para. b}, “Idjeliberately in"flict.{ng on the group
itions of " life calculated to brlng about its physical
ruction in whole or in part" (pafa. C), and "{ijmposing
res intended to prevent births witkin -_I:}ié' group*(para. d).




