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1 . . 

INTRODUCTION 

1. On 14 JuIy 1993 the C o u r t  made an Order fixing 
5 Decernber 1994 as the time-limit for the fi Iing by eaclr of the Parties of 
a Counter-Mernorial. This Counter-Mernorial of the RepubIic of Hrrngary 
is presented in accordance with the Order of the Court. It respands to the 
SIovak MemoriaI, and presents furîher evidence and argumcnt in support 
of the Hungarian position i r i  this case. 

CIaims ofthe Slovak MemariaI 

2. Ths SIovak Mernoria1 is unrrsuaIIy ernotiona1, Iinking the dispute 
wi th a thousand year-oId-h istory. I I t iç sumetinles uncxpectedly arid 
unnecesçariIy offensive? 

3. BIovakia's approach to tlie politica1 evolution whicli took place in 
Centra1 and Eastern European couritries beiween 1977 and 1392 suggests 
that for it the clack has stopped in many respects. The SIovak Mernorial 
strives to bIur the profound differences betwee~i the period precediirg 
1989-1990 and the period since? irnplying the mairiterrance of continuity 
and treating changes i ~ r  tlie attitude of Hungary to the Project as due to 
short-ternr economic rn~tives.~ It faiIç to merition that even in tlre 1980s 

See cg., SM, para 6.103: "The ecoIogica1 absurdity of Hungary's supposd 
terminalion surpasses evm its econurnic absurdiv"; SM, para 7.52: "This daim cm 
oaIy be described as surrealistic"; SM, para 8.1 14: "It is extraordinary, arrogant and 
unacceptable for Hungary ru declare in its 1992 Declaration that Hungary's 
perception of 'imminent periI' is equalIy tme for the SIovak side of the Danube.. ."; 
SM, para 8.88: "Tt finds i t breathtding that Wungary should da im material breach 
by Slovakia", etc. 

See cg., SM, para 4.53. By contrat the cxtcn~ of change was recognised, for 
exampIe in ttre canlext of minera1 resources managemen!, in the CSFR Report tu the 
Rio Con ference: 

"The breaking point came in 1989, when the irrational, ideoIogy-driven 
cconomy Fame to a haIl and was s10wIy repfaced by a rational use of ~ h t  
'pitifuI rernains' of the mineral Ireasure." 

CzechosIomk Acadcmy of Sciences & FederaI Crrmmittee for the Environment, 
Narioml R e m  ofthe CzecI~ and SiovoR Federal Republic to I ~ C  Unifed Nurioirs 
Conference un E*~vimnreni and Development, Brazil, Jwre 1992 Prague, Mach 
1992), p 40 (hereafter referred to as CSFR Rio Eiepoff ( 1932)). 

SM, paras 3.04, 3.32,3.59. 



the doctrine of the parîy's dominafi011 over ;scie~ice precluded the 
independence of scient ific research, the task of Which was ta jusf ify the 
precorrceptio~is of power. ! 

I 
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4. DeveIoprnents irr Hungaria~i prrbIic opjriiorr which bega~i to 
protest agairrst tlie Project in tlre earIy 1980s are aIso wiIfuIIy 
miçnnderstood. At that time Hungary was a "socialist" country where a 
progressive transition towards demucracy was develuping. This evolution 
was paraIIel tu a growirrg awarerress of tire, need tu proteci the 
environment and of the environmenta1 probIems which were ge~reraIIy 
hidden frorn the public. For the first time since the nationaI insurrectiori 
in 1955, pubIic denroristrations took place, precisdy in order to  stop the 
~onstruction of the Nagyrnaros barrage. The "banube CircIe" waç a 
focus for a large movenrent which fonnd eclioes i ~ i  otlrer countries under 
Soviet domination. Speaking in such conditions of the "good dea1 of 
manipulation of pubIic upinion7'5 is a major historical error. Nor doeç the 
roIs of a parbarnent in a de~nocratic s tak  :appear to  be c1earIy 
unde r~ tood .~  

5. PubIic opinion and Parliament wsre not] alune in expressing a 
new awareness of the importance of environnrental protectiorr. Hungary 
participated increasingIy in internationaI CO-operation in rliis fieId. 
Beîween 1977 and 1989, Le., during the periud beiwesn the concIusion 
o f  tlre 1977 Treaty7 and the temporary suspension of its implernentation, 
Hungary ratified or acccded to 12 major intemationa1 i~istrurrients reIated 
to  environ~nental p ro t e~ t ion .~  During this peripd it also signal two 

SM, para? 3.54-3.5.5. 

Scee.g.,SM,paras3.24,4.OIinfiire,4.69-4.71,5.83,&.84,5.85,7.07,8.44. 
! 

Hungary-C~hoslavakia, Treaty concerning Ihe #nsi,ruction and Operation of the 
GabEfknvo-Nagvrnaros System of Locks, Budapest,, 16 Sepfember 1977, 1 109 
WTS 235; 32 ILM 1247; HM, Annexes, voI 3, mnex ZI (hereafter referred ru as 
"the 1977 Treaîy"). I 

These are the foIIowing (date of Hungarian ratification &:tc in parentheses): 

* Convention Cunceming the ProIection of the WorId CuIUraI and Narural 
Heritage, Paris, UNESCO, 16 No~ember 1972 (14 po~ember 1977); 

* Convention on InternationaI Trade in Endangerid: Species of WiId Fauna and 
FIora, Washington, 3 March 1973 (29 May 19851; . 

* Protocor Additional 10 tht Geneva Convention of 12 August 1949 and ReIating 
to Ihe Protection of Victirns of International &ed Canfiicts, (Profaml Il, 
Berir, 8 June 1977 (1 2 April 1989); 

* Convtntion on lhc Conser~ati~n of Migratory Spccies, Bonn, 23 June 1979 (12 
JuIy 1383); 



conventions witlr a worId-wide scope, the UN Convention on the Law of 
the Sea and the Base1 Convention on tfie ControI of Transboundary 
Movenients of Hazardous Wastes and their Disposai. TIiiç attests tu tfie 
growing conviction - bath public and governrnental - that environmenh1 
protection was a prioriS. 

6.  The SIovak conception of erivironment is by contrast strangely 
ontdated. After tIie politicai cllanges of 1989, it waç officiaIIy corrfirmed 
that Czechoslovakia was among those countries whose environnrerits 
were most harined during previous decades, in particular by careleçç 
industriah~ation.~ Even now, the SIovak MenIoria1 reflects oId 
techriocratic appi-oacl~es to environ1nerrta1 protection, seen as cunsisting 
mainIy of the protection of the popuIation against flooding. Orre example 
ilIustrates this attitude. In the Sluvak Merhorial, the map accompariyi~rg 
tlre CIrart thar represents die responsibility of each Parîy to the 1977 

* Conuen~ion on the Conservation of EUTO~C~~II  WiIdlife and NaturaI Habiiats, 
Berri, 19 September 1379 [ 16 November 19891; 

* Convcrrtion on Long-Range Tmnsboundary Air PoIIr~tion, Geneva, 13 
No~cmbcr 1979 (22 September 1960); and its proIomls: 28 September 1984, 
Gene~a (8 May 19851; 8 JuIy 1985, Helsinki (1 I Septenrber 1986), 31 OcIobcr 
1988. Sofia (Hungary sigred on 3 May 84 aid approved Ihis ProlocoI on 12 
November 199 1); 

* Convention for the PmIection of the Omne Layer, 22 March 1985, Vicnrra (4 
May 1988); 

* Profoc01 un Substances that Deplete the Ozone Layer, Montreal, 16 September 
1987 (24 ApriI 1989); 

+ Convention on EarIy Notification of a Nuclear Accident, Yienna, 26 September 
1986 ( I O  March 1987) ; 

* Convention on Assistance in the Case of a NucIear Accident or Radiological 
Emergency, Vienna, 26 September 1986 (1 0 March 1,987). 

Thc foIIowi~ig extracts frum The CSFR Ria R ~ p o r i  (1992) rnake the poirri: 

"The econonric groWIr characteristics in Ihe CSFR show that it w8.s a 
very ineffective economy, producing at very high maferial and energy 
costs, with .heavy dependence on natural rcsources, and wiiIr a Iarge 
i~npact on the environment." (p 3 1) 

"Tht environnrent in so~ne regions is catastmphic ... PolIution affects the 
air, water and food; the soi1 quaIiv is poor; Inost of tIre forests are 
severeIy damaged; the country i s  devatated and has Iost i& ecological 
s?abiIity; its biodiversity Iias been reduced." (p  37) 

See also: UN Eco~romic and SociaI CuunciI, Economic Commission for Europe, 
Scnior Advisers tu ECE Govemmenis on EnvironnrentaI and Wahr  Problems, 
"CzccIrosbvakia: Ecunomics m d  the Environmenf", EN V WAIWG.2CR. 12, 
EC.AD/WG. IIR. 12, IO November 1992. 



Treaty for tlre costs of-the joint investmentID excludes ilrose relating tu 
the restoration of vegetation both on Hungarian and SIovak territury. For 
Slovakia, the main environmental degradation rsrr  Its from not fiI1ing 
with water "a huge excavated and reinforcd area of over 4,000 
hectares". It addç rhat "[r]he ecoIogica1 catastrophe of this inrmense area 
gouged ouf of the land, intended to be fiIIed with 196 rnilIion cubic 
metres of waters, but Ieft rrnfiIIed, staggerç the irnaginatio~r".~I Fol- 
Iowing this Iogic "[$ is thns the abandonment d ' the Prciject which deals 
a çevere blow to environmental protection".12 It is no1 surprising in such 
circurnstances that Slovakia condemns the proteciion of the environment, 
as it is generally understood, parodying it as a desire to "return to a 
mythicaI pristins past".13 It is aIso characteristic trial, ignoring the 
necessity of prevenfing envimnrnental degradation, SIovakia affims that 
al1 the probIernç wlricli arise in this field can and wiII be sulved by 
adequate "monitoring rnethods",I4 without explainhg what iç mea~rt by 
such rriet11ods- EIernentary and generaIiy accepted principles, such as trie 
assessrnent of environrrre~itaI risk, concern for long-term effects, the 
interrelations between water, soi 1 and biological d iversity, the importance 
of ecuIogicaI processes and of Iife-supporiing sysfems, are ignored. 

7. The difference berneen. this approach and generaIIy prevailing 
environmenta1 ccincepts is sîri king. TIre principles of the 1972 Stockiiolm 
Conference, repeated in mariy respects in the Final Act of the 11975 
HeIsi~iki Conference on Secnriv and Co-operation in Europe, were 
reflected in the 1977 Treaiy (ArticIes 5, 19 and 201, but were not appIied 
by the parties, and in particular by ~zechoslovakia wlrich had the major 
contracha1 reçponçibility for protection of the environment rrrider the 
Joint Coritractual Plan. Latsr devcIopmentç reflected- in internationa1 
declarations, such as the 1982 WorId Charter for Nature, and tlre 1992 
Rio DecIaration on Environment and DeveIop~nent, and in internationa1 
treaties, in parîicuIar the conventions of tlie UN Econornic Commission 
for Europe, were equaIIy ignored. Variarit C was deveIoped during tlre 
Iast rnontlrç of tlre preparation of .the Rio de Janeiro Confereirce on 
Environment and Development and its operation staried less fhan five 
rnonths afier the procIarnation of the Rio DecIaration and of Agenda 2 1. 
TIiere is rio i~rdication that SIovakia sought to incorporate into its actions 
the implementafiori of principles proclairned by this Conference, such as 

I D  SM, IIIustr No 28 foIIowing p 77. 
1 

I I  SM,para5.1O3.SeeaIsoSM,paras4.83,6.132,6.140,17.20,7.32,7.33,8.80. 

IZ SM, pirra S. 132. i 

I 3  SM, para 7.87. 

l4 SM, paras 8.47,8.88. b 



sustainabIe developrnent, public participatiori, prior assessrnent of 
foreseeabIe effects or the precautionary principle. Subsequen t Iy, by 
withholding water from the old Danube, in spite of tlie conclusions of 
international bodies and the provisiorrs of SIovak environmental and 
water Iaw itself, the SIovak Go~ernmerit drowsd what IiîîIe respect it had 
for the environment in generaI and for the environment of a rieighbouring 
countv in particular. Its strategy haç been to create nniIateraIIy and step- 
by-siep irreversibIe situations. 

8. Perhaps this Iack of awareness of erivironmenta1 problems and of 
their importance is at the root of the repeated SIovak assertions that 
Hungary acted in bad faith: 

"~lthougli in iact no more than a pretext, Hungary h& with 
insistence invoked environmentai considerations in an atternpt 
to jusfify itç prrrparted termiriatio~r of the 1977 Treaty.'"" 

"...the environmerit could cpnveniently be offered as an argu- 
ment to bolster the real reaon, which was economic irr ~iahre."It 

9. The evidence which SIovakia subrnits in order to justify its 
a1Iegatio1rs is a Ietter addressed by the Hungarian Vice-Prime Minister, 
Mr Marjai, to the President of the Hungarian Academy of Sciences, dated 
19 March 1984.i7 TIiis Ietier is obviously a fragment of an infernal 
dehte, which was curent in bot11 wuntries, and does nut justify on its face 
any asseriion of "pretext". The Ietter Iiad no practical effect on events; the 
suspension of work at Nagymaros was decidcd on onIy five yearç Iater. I g  

IO. As wiII bedemonstrated, SIovakia'saccusationsthat Hrrngary 
acted in bad faith have no basis in fact.19 

I I .  There are significant factrraI errors in the SIovak Mernorial. 
Accordi~rg to it "[a] short way downsiream of the step [of Nagyrnaros], 
the Danube çplits into two channels creating a srnaII içIand caIIed 
S~entendre''?~ This "srnaII isIarid" is 25 kiIo11letres long, beginning two 
kiIornetreç from Nagyrnaros and reaching the outskirts of Budapest. It is 
the main source ofdrinking water for the two million people of Budapest. 

l 5  SM, para 6.1 31. 

I6 SM,para8.38.SeeaIsoSM,paras3.5&8.29,8.34. 

I SM, para 3.37 el seq. See aIso SM, annex 29. 

I 8  For discussion of the Marjai Ierter see beIow, paras 2.1 1-2.16. 

f9  See beloru, paras 2.1 1 7-2.1 27 

SM. para 2.56. 



Thr~ç  it iç inexact to Say that "...the weIIs srippIyi~ig Budapest were far 
away from the region whose ground waters wouid be afkcted by the G/N 
project" - unless one thi~iks of tlie Project as corifined ta tirs GabEikovo 
region, which tlre SIovak Mernorial purports not to doz1 TIie protectio~t 
of Budapest's drinking water from the riçk of deterioration cauçed by the 
Project was one of the main mnsiderations +hich lad Hungary to 
susperid tlie works at Nagyrnaros. TIre SIovak MènroriaI aIIeges that "tfie 
poor quaIity of Budapest's water is IargeIy the ieçirlt of po1Iution frorn 
B~dapeçt"?~ In fxt ,  about two-thirds of the tota1,drinking-water derna~rd 
of Budapest is provided by the upstrearn Norihérn Waterworks, which 
cannot be poIIuted by ~udabest. TIre centre of tlrose wakrworks is the 
islarid of Szentendre. In general, the quality of water abstracfed by tIie 
weIIs is suitable for human consurnption withorrt furiher treatrnent.23 

12. Slovakia presents factç in a way which: may Iead to incorrect 
concIusiorrs. Its MenroriaI alleges tlrat Hurigav bases its energy 
production on nucIear power pIarrts, while" Slovakia uses cIean 
ItydroeIectric er~ergy.~~ If even reprodrrces a photograph of the 
Hungarian nuclear power pIant on the ~anube'at P a k ~ ? ~  It ornits to 
mention that in 1993 more than half of the eIectriciS production i r i  

Slovakia carne fmn rruclear power (53.6%), sig~iificantly -more than in 
Hungarj, (43.3%). ln addition, in 1993 SIovakia was corrstructing four 
more reactors at Mochovce, which wiII nearIy doubIe its existirig nuclcar 
c apa~ i t y .~~  Hungary has no sirniIar pIanç tb expand its nric~ear power 
capaciiy, aird flre necessi9 is rrot felt to produce: photographs of BIuvak 
nuclear energy plants, existing or under construction. 

3 Another example is given by Illustration :No 19z7 in the SIovak 
Mernoria1 which represe~its the percelitage of use of Irydrcielectric 
potential. It is intended to demonstrate that Hungary neglects this source 
of energy with only 5.7% of the global potenfial used, while Slovakia 
uses its poteritiaI at 52.6%. WIiat is omitted here is a description of tlre 
methodology used to estabIish fhs so-ca1led "potexrtiai", which obv iously 
does not take into account the simple fact that Hungary is a IargeIy tiat 

I 

I 

21 SM, para 3.55. 

22 SM, paras 2. iO5-2.106. I 

23 HM, voI 1, pp 427-428, see aIso Fig 29 at p 489. ' 

24 SM, para 1.50-1.56,2.84. 

25 IIIustr No 13 at SM, para I .15. 
26 Intemalional. Atomic Energy Agency, Document PR 9411 7, IO May 1994; HC-M, 

Annexes, vol 3, annex 94. See furiher below, para 1.203. 

27 SM, p 36. 



country, with a terrain rnostIy useless for the. production of hydro- 
e l eç t r i c i~ -~~  

14. The SIovak Mernoria1 continues the SIovak policy of çaying one 
thing whiIe doing another, a strategy that can be described as haçtening 
the poilit of no reh~rn. It quotes a Ietter of 23 September 1992 by the 
Czechoslovak Prime Minister which emphasises that "Variant 'C' - a 
'provisional technical solution' - did not involve 'diverting the 
Da1rube"'.~9 01re month later, tfie operatio11 of Variant C started witlr the 
diversion of aInrost aII the water fronr the Danube. EIsewfiere the Sfovak 
Mernoria1 recognises that two important sets of works are plannecl in 
order to optinrise the use of tlre Danube at Crrnovu, including the 
construction of two hydroelectric power pIant~.~O It is not cIear how such 
constructionç are consisterit with a "provisional technical solution". 

The SIovak Memurial r e f i d  

15. Against this presentation, which is a travesty of the 
environmental, scientific and ecorromic debate tfiat has occrrrred - arid 
continues - Hungary takeç the opportunis to restate its position, and to 
produce additional materia1 in support. The foIIowing extracts are 
intended simpIy as illustrative of the issues presented to tlre Court. 

15. AIthough SIovakia asserts tbat tfie Original Project would have 
been pmitively beneficial to the environrner~t,~' in t ruth the Project was 
an exampIe "of disturbance of unique water and ruraI ecoIogica1 systems 
due to large waterworks ...[ whereby] trie Iruge and unique voIunre of 
urrderground water is theatened and the systenrç of mead forests and 
river tributaries are drasticaIIy In the words of another 

ZS See fuflher beIuw, para 1.200. Without seekirrg to bc cornprehensive, other factuaI 
' 

errors in SM may be nrentioned. Thc total IenglIr of the Hungarian sector of the 
Danube is not 450 km (SM, para I .04), but 4 II km, of which 143 km are shared 
with SIovakia and 274 km are entirely Hringarian. It is no! the case that there arc no 
protecled arcas of the SzigetkBz (SM, para 2.1 IO). A Hungarian decrce of 4 ApriI 
1987 decIared as naTura1 reserve 9158 hectares of the SzigetktSz, 5948 hectares 
(65%) of which are covered by forest; GovemmentaI Decree II1987 (111.15). 13 
Mwch 1987: HC-M, Annexes, vol 3, m n t x  42. 

29 SM, pam 4.86. 

30 SM, para 5.35. 

31 S ~ , p a r a s 2 . 1 ~ - 2 . 1 1 ~ .  

32 CSFR Rio Reporf ( 1492) p 92. 





to adapt tlie concept of the entire project to the needs of the eco- 
systern of the region.. 

20. AItliough SIovakia asserts that gencral i~iternatio~tal Iaw rules - 
0 t h  than p a m  sunt sserandu - are irrelevan t to the present case:' and 
in pariicuIar. that ruIes of international Iaw relating to enviro~iment 
protwtion can be relegated tc the category of "soft I ~ w ' ' $ ~  others have 
pledged t+ 

"~riake the env ironrnent issue one of tfie priorities of.. . foreign 
policy ... We have to reckon witfi great expenses i ~ i  cunnectiun 
with the introduction of ecoIogica1 noms corresponding to the 
strict standard of the European Comrnuniv c~rrntrieç"?~ 

2 1. AItIrough SIovakia asserts that the "Bioprciject" ( 1975- 1976) was 
a cornpreIie~isive environmental impact sfrrdy which was "unusual due to 
the wide nature of its coverage =id its detaiIed approacC4 rire Hydro- 
Québec Report, commissioned by the SIovak Ministry of Water and 
Forests in 1990, wted flrat, as to tlre "Bioproject": 

"II faut rappeIer ici que  Ie concept du projet étant dÉjà choisi, 
aucune co~nparaison de sariantes n'était requise par Ie 
gouvernement au plan eri~ironnernental."~~ 

Hydro-Quéibec was not alone in holding this view: as Iate as Deceniber 
1992 if waç said that the information then avaiIabIe was inadequate and 
did not provide a basis upon which to commence operation of Variant C; 
in pariicular no sfudy had been prepared on tlre cornpIex impact of the 
GabE ikow Project on g r o ~ n d w a t e r . ~ ~  

4D 1 V~vi-au3ek. Chairman of the FederaI Cornmittee fur the CzechosIovak 
Environmental Ministry, quoled in BBC, S u m q  of WorId Broadcasts, EElI 145 
BIS, I August 1991; HC-M, Annexes, vu1 3, annex 91. 

41 ~ e e  cg., SM, para 7.72. 

43 CSFR Prime Minister Marian Calfa, quoted in BBC, Summary of WorId 
Broadcasts, EE10809 CI II, 5 Jüly 1940; HC-M, Annexcs, vu1 3, mnex 85. 

44 SM, para 2.20. 
45 Hydro-Qutbec Report ( 1990) p 88; HM, Annexes, voI 5 (part 11, mnex 9. See 

further beIvw, para 1.20- 1.4 1. 

46 Co~nrnuniqué of the SIowk Ministry of Environment 10 the 4 Decembe~ 1992 
Session of the SIovak Govemmem, 4 December 1992 HC-M, Annexes, vol 3, 
annex 57. 
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dispute, demonstrating - contrary to the clairns oflthe SIovak Mernorial - 
that Hungary was prepared tu riegotiate a satisfactory outcorne of tfre 
dispute, and that its concerns about the edironme~ital  and &sr 
consequerices of the Original Project were gebuine and çubshntial. 
Chapter 3 discusses Variant C itseIf, outIining its adverse impacts and the 
continuing risks impased by its uperatio~i, It also cziIIs irrto question 
continuad SIovak claims that Variant C is in any sense intended as 
tem porary structure. 

26. Part II deals with the legal issues that so kar separate the parties, 
responding to Part Ii of tfis SIovak ~ernoriai. CIrapter 4 gives 811 

overview of the parties' IegaI positions, su far as they have beeri 
disclosecl and are iri di~agreernent.~~ CIiapter 5 dkaIs witli certain issues 
relating to the suspension of works and the subseijuenr termination of tlre 
1977 Treaîy, and with the IegaI effecfs of termination. Chapter 6 deals 
witlr the ilIegaIity of Variant C, and of its operatibn. Chapter 7 deaIs in a 
neceçsarily prelirninary way with the remedial issbes. 

27. Inadditio1i,VoIume2offliis~o~inter-~~morialisaninhgrafed 
presentation of the scientific issues raised by .e dispute, prepar+ed by 
intemationa1 and Hungarian scientists. To it are annexed relevant 
scientific papers and the results of work in progreks assessirig the impacts 
of Variant C on the region. i 



PART 1: THE FACTS 





CHAPTER 1 

THE AIMS OF THE ORIGINAL PROJECT AND THE 
PROBLEMS OF THE REGION 

1.01. The SIovak Mernorial presents the Original Prqject as the 
çoIrrtion to a serieç of "probIenis requiring rernedia1 action" in the 
SIovaklHungarian section of the Danube (at the tirne it was, of course, 
the CzechosIoilaklHu~igariarr sect iorr ). Moreover, accurding to the SIovak 
MernoriaI, the Project satisfied the l i e d  for "optirna1 utilisation" of this 
çection, even by today's standards of econornic arrd environmental 
rrrtionaIi9, aç disti~rct from tliose of the COMECON era under which i f  
was conceived and jristified. Tt iç not onIy that tlie Project was an agreed 
solution - according to Slovakia it was and remains the best ~ ~ I u t i o ~ i  
frorn every point of view.' Tiie SIovak Mernorial tlius puts in issue not 
onIy tlie fact that the Origi~raI Project was provided for irr the 1977 
Treaiy but the rnerits off he proposa1 as ~ u c h . ~  

1.02. There are, Iro doubt, difficuities for tlre Coni? in prorrouncing on 
the merits of any large-scak industriai project. On the other Iiarid many 
factual, scienfific and technicaI issues reIating to the Project as weII as tu 
Variarrt C are in dispute between the parties, and thus faII wit1ii1i the 
fr-arnework of the facts of the case. This Chapter accordingIy rsponds, as 
br-iefly as may be, to the substantia1 treatrnent of these issues in Chapters 
1 and II of the SIovak MernoriaI. 

1.03. In pariicuIar thiç Chapter deals with the foIIowing ~riatters. First, 
it provides a brief critique of the urrderlying philosophy and appruach of 
the SIovak MemoriaI so far as it relates to the OrigiriaI Project (below, 
Secfion A, paragraphs 1.04-1.12). SecondIy, it contrasts the aims of the 
OriginaI Project as authoritat ively described i ~ i  tlie 1977 Treaty with the 
reinterpretation offered in the SIovak Mernorial (below, Section B, 
paragraphs 1.13-1.19). TIrirdIy, it slrows that there was rio envirorr~ne~~t 
impact assessrnent procedure carried out in confomity with international 
standards, whether before or afler tlte coricIrrsion of the 1977 Treaty 
(beIow, Section C, paragraphs 1.20- 1.35). Fourihly, it sumrnarises the 
key Fmdings of the Scientifc E~aluation, wh ich is contained in voIrrme 2 
of this Coirnter MemoriaI, m d  wliicli is support& by exfernive annexes 

I See cg., SM, chaps 1 & 2, passim. 

While cornplaini~rg of tire "cxtra~rdinary, arrogant and unacceptabIe" Hungarian 
concem for the environnrmia1 impacts of t h t  Project on both sides of the river (SM, 
para 8.1 I4), SIovakia suggests that the Projeet confers "a sr1bstantia1 benefi1" on 
Hnngary (SM, para 9.19). 



(below, Section D, paragraplrs 1 36- 1.168). It then proceeds to consider 
those specific issues given prominence in the SIoirak Mernorial as virtues 
of the Original Project, nanrely Rood cent-1 (below, Secfion E, 
paragraphs 1.159- 1 -1 741, rravigat ion (below, Section F, paragraphs 
1.175-1. I86), the production of eIectricaI energy (below, Section G, 
paragraphs 1.187- 1.2003. FinaIIy it compares the OriginaI Project with 
other internationa1 hydropower projects, refuting; the Slovak da im that it 
is just anofIrer dam (below, Section H, paragraplis 1.20 1-1 .Z 10). 

1.04. Hungary has soright to approach the management and use of the 
natural resorrrces of tlie Danube in a manner consistent with the objective 
of sustainabIe development, in particrr Iar by : treating environmental 
protectiorr as an integral part of the developmerit process. SIovakia 
mischaracterises the corrapt of sustainabIe deGdopment, ig~roring the 
integity of environment and .deveIoprnent, the interdepende~ice of 
natura1 resources and processes, and tlre reIevance of environmenta1 
ham and risk to economic viabiIity. Its agproaih is rerniniscent of tIiat 
adopted to science and technulogy in the 1960s. At tfiat time IittIe 
artention was paid to consyuences of technical deve~o~merrt, which was 
viewed as inItere~rtIy benefrcial. AIthough this approacIi existed to some 
extent in al1 indrrstriarised courrtries, under thelCMEA CIrarter it was 
treated as axiornatic tiiat the function of the state waç "to pro~riote ... tlre 
raiçirrg of the Ievel of industriaIization of the cbuntrieçT', an aim given 
priwiiy over a11 other goals? On the other hand the Stockholm 
Declaratiorr of 1972 recognised the "growing 'evidence of man-made 
harm in many regions" and lhat a "point has 6een reached in history 
wlien we must shape our actions throughout !Ire wosId witlr a more 
prudent care for tIieir environmental ~onseqwnces".~ Cliangeç irr 
thi~iking were reflected in the I-IeIsinki FiriaI A'ct, which a f i m e d  that 
"economic deveIoprnen t and technoIogica1 progress must be compatible 
with the protection of the eriviru~rment".~ 

Chmer of 1he Criuncil for Murua1 Economic ~ssisb-ik, Sofia, 14 Decernber 1959, 
368 UNTS 237, Art 1. ! 
SfockhoIm DecIaration of the Unitcd Nations &onference on the Human 
Environment, 15 June 1972, Preanrble; UN Duc ~ICONF.481I4, reprinled in 
(1972) I I  ILM 1416. 

Conference on Sc~urity and Co-operation in ~ i r o ~ e ,  HeIsinFii FinaI Act, 
1 Arrgust 1975, Preamble of Section 5, "Environment':, reprin~ed in (1975) 14 ILM 
1292 at p 1307. 



1.05. TIris change in thinkirig has corne to be refiected in the concept of 
sustainable deveIaprnent. Econornic developnient re~nains a fundamental 
goaI arrd a basic right of eveq state. As recognised in Pri~rciple 3 of the 
Rio Deciaratiorr, Iiowever, fhaf righr "rnust be fuIfilled so as to equitably 
meet developmental and environmental needs o f  present and future 
generations", and "environmental protection shall constitute an integral 
part of the development process and cannot be considered in isolation 
from it".6 The SIovak approach, by contrast, treats economic 
development and environmental protection as falling within separate 
realms of decision-making. 

1.06. The Slovak Mernorial proclaims that the Original Project 
constituted an "'environmentally sustainable devel~prnent".~ 
Nevertheless, its approach fo the Project was- arrd remains- 
inconsistent with applicable internatiorla1 standards of sustainable 
deveIop~rre~it. 

1.07. For development tu be sustainabIe it çhould salis@ the foltowing 
 riter ria:^ 

1 environmental protection should constitute an integral part of the 
development process; 

(2) a prior environmental impact assessrnent (EIA) should be 
undertaken for proposed activities that are likely to have a 
significant adverse impact on the environment; the conclusions of 
the EIA should be taken into account in decision-making, and 
rhere shouid be systenratic observation of major projects;g 

(3) decisiun-making should t&e into accourit corrservation needs by 
ensuring the sustainable use of resources so as tu profect 
ecosystems and ecoIogicaI processes which are slrared with orher 
States or which are essential for the hnctioning of the biosphere 
and the preseniation of bioIogica1 diversis; I o  

1992 Rio Declaration, Principle 4, reprinted in ( 1  992) 3 1 ILM 874 at p 877. 

SM, para 2.1 18. See also SM, paras 2.14, 2.108, where the concept o f  sustainability 
is  associated with studies carried out before 1977. 

The concept of sustainabiIity is addressed in more detail in Scientijk Evalualion, 
HC-M, vol 2, chap 7.3.1. 

See below, paragraphs 1.2 1- 1.22, where it is demonstrated that this requirement is 
weII-recognised. See also Scimi$c EvaIuution, HC-M. vol 2, chap 7.3.2. 

I 5  See Ihe Convenrion on BioIogicaI Diversib, Rio de Jsneiro, S Junc 1492; in force 
29 Dcce~nbcr 1993, reprinted in (1992) 31 ILM 822, Art 2 of which defines 
"sustainable use" as "the use of components of bioiogicaI divcrsiv in o way and at a 



(4) a precautionary approaoh should be adoptéd; i.e., where there are 
' threats of serious or irreversible damage, lack of full scientific 
certain9 is not to be used as a reaçon for p&sfponing cost-effective 
rneasrrres to preverit env ironmental degradation ." 

1.08. The actions of CzechosIovakia and subsequently of Slovakia faiI 
to meet rhese criteria, as shown, infer dia, by the ;fol Iowing: 

(1) The SIovak MemoriaI ignores tIie need to treat econornic 
development and environrnental protection in an integrated 
rnanner. i2 i 

(2 )  No prior environmental impact assessrnent was performed either 
for the Original Project or for Variait C, and none of the studies 
claimed by Slovakia to have constituted,! as it were, an ex p0.i.t 
facto EIA was adequate for that purpose.t3 

(3) Slovakia continues to cause harm to the active floodplain of the 
Szigetk62, Iirniting water discharge into' the main bed of the 
Danube belaw Crinovo to Iiftfe more than GO rn3is.14 

4 SIovakia ignores the precautionary prinCipIe; it has repcatedIy 
taken steps in the face of scierrfific un6ert;iinty and where the 
conseqtrences couId be irreversibIe.lVhe main Iine of SIovak 

i 
i 

rate that does not lead to the long-term decline of)biological diversity, thereby 
maintaining its potential to meet the needs of and aspirations of present and future 
generntions". I 

I HM, paras 6.56-6.69. i 
12 See below paragraphs 1.20-1.40. Sec al50 FIydro~Qutbec International; HM, 

Annexes, vol 5, part 1 ,  annex 9, p 290, (hereafier bferred to as Hydro-Québec 
Report): "Mis B pm les sripcrficies de foret débois~r et le caIcuI kconomique du 
bois d rdrupCrer, l'importance du deboisement en mt que perre gIabaIe de foret 
aIIuviale n'a pas et& &valute". In transialion: "Apm 'from the area af foresr !O be 
rIeared md the calcrilared cost to remver ttie wiod, the importance of the 
deforestation in as mnch as the gIubaI Ioss of ~IIuviaI  forest has no! been evaluated". 

# 

13 See discussion beIoiv, parzigraphs 1.23-1.40. See dso 'Scienr$c Evnhrniion, HC-M, 
r a i  2, chap 7.5. a 

I 

SM Scieniifir Evaluarion, HC-M, vol 2, Tabk 2.6 nnd;Phfe 9. 

The implementation of Variant C came suddenly and without specific warning. 
More than two years later the Slovak Mernorial states with respect to flora and 
fauna, that "[ilt is not yet possible to quantify the irnbact of the implementation of 
Variant C... due to the long response time of natural/ecosystems". SM, para 5.57. 
With respect to agriculture, it states, that "[tlhe impact of Variant 'C' on Hungarian 
agricultural production has not yet been assesseà". SM, para 5.60. See SM, para 
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reasuning stresses that a11 i~rrgacts of the Prqject cari be predicted 
witlr adequate certainfy to be rnanaged.16 A branch Iine asserts 
that even if the i~npacts are not predictable now, they can, be 
~rrarraged irrespective of their ~riag~iitude or their irreversibility.i7 
But the studies that nriglrt s l~ow whether this confiderrce is or iç not 
weII-fourided Iiave either not beeri done, or were started Iate and 
have not yet produceci substantial results. I g  

1.09. As fuIIy described in the Scimific Evaluafion appended ro this 
Counter-Mernorial, natr~ral ecosyskms are characteriçed by 
c o r n p l e x i ~ . ~ ~  TIie rnaintenance of bioIogicaI diversiv iç an outstanding 
vaIue, develripd over 1ni1Iions of years. It is a value tlre SIovak 
Mernoria1 fails to mentiorr, let alone take into accuunt. The Hydro- 
Québec and BechteI Reports, whicli are Iieavily reIied rrpon for other 
purpwcs in the SIovak Memurial, state t l~a t  tlie effects of the Pi-oject on 
rnaIry environmenta1 coIrcerns cannot be determined because of 
insufficient data.20 Even wlrerr knowledge exiçted, environmerrta1 
corrcerns were "çtudied airnost excInsivcIy in the context of their 
econornic exploitatiun".2 I 

1.1 O. The SIovak Mernoria!, while acknowIedgirrg that the Project 
wuuld Iiave irreversible irnpa~ts:~ assumes that tlrese couId be 
eIiminateci by appropriate technical interve~ition, and in parZicuIar by 
"~rrorritoring".~~ In additioii, wlriIe ccinceding tlrat Variant C's inrpact iri 
çome areas cannot yet be deternri~ied?~ it ignores the c1~ucia1 importance 
of rime i r i  assessing effects. Transformation in naturaI and semi-naturaI 
ecogstems is a Iorrg-term procesç. OnIy rlie most drastic envirarimenta1 
i~iteirentions resuIt i~r  inrrnediate effects. Otherç rrsuaily require several 
generations. Far most higher pIarirs, for example, the generation tirne 

1.72 r there  wiII bc environmental effects, somc adverse"); see aIso bclow, 
paragmphs 1.23-I .41, demonstrati~ig that no EIA was ever dune. 

l 6  SM, paras 1.72,2.06,2.lI%, 5.54,5.57,5.60,5.61. 

I 7  SM,para5.57.CfaIsoSM,para~2.28,2.118. 

' Sec beIuw, paragraphs 1 30- 1 36. 

l 9  See Scie~~lific Emhaii~li,  HC-M, vol 2, chap 4.2. 

See  beIow, paragraphs I .f 0-1.36. 

'' Hydro-Quebec Report, p 298 (transIated from French); HM, Annexes, vol 5, part 1, 
mnex 9. 

22 SM, para 1.72. 

23 SeeSM,paras2.67,5.25,5.26,5.62,8.112. 

24 SM,paras5.57,2.118,2.28. 



extends to seveeraI years; for treeç it extends ro decades. But if in tirne a 
"keystorie" species disappaars, it can Icad tu coIIapse of a whole 
comrnnni~ of sgecieç. 

1. I 1. In inth, as the Scienfrfic Evnlxutim annexed to this Counter- 
Mernorial shows, tfiere are serious threats to drinking water reso~rces$~ 
iricluding bot11 bank-frltered W ~ I I S ~ ~  and in the Ionger term to the 
aq~ifer .2~ There is an inevitabIe Ioss of dora and fauna due to the 
deçtmctiori of certain habitats, changed water IeveI and flow conditio~is, 
etc?x These and otlrer impacts are oritlined in this Chapter, md are 
docurnented in more detail in the Scieni@ Evaiuation and in its Annexes. 

SECTION l& AIMS OF THE PROJECT 

1 .12. The Slavak Mernoria1 identifies the objectives of tire OriginaI Project 
irr ways which are significantly different from thke specifred in the 1977 
Treaty itseIf? It asserts as basic objectives elementç which were eitlrer 
inciderriaI to the main purpose or were IargeIy disregard4 at tfie tirne. 

1.1 3. The Treaty envisaged an economic objective ("mutual interest in 
the bruad utilization of the riatural resuurces of1 the Bratislava-Budapest 
section of the Danube river...") and a strategic or paIitica1 abjective 
(strengtherrirrg "fraterna1 reiations" and sigrificantly contributi~ig to "tire 
sociaIist inkgration of the States merribers" of th'e CMEA)?O The SIovak 
Memurial faiIs aItogether to mention the second of tlreçe, 
notwithstanding the role it pIayed in fIie actuaI history of the Prcjec1.3~ 
Irrstead it prescrits the foIlowing as "basic airns" of the 1977 Treaty: 

- Protection of tlre en~ircinment3~ 
1 

- Irnprovemenf off re  environ~nent~~ 

- Rev i ta1 isat ion of the side-arm s y ~ t e r n ~ ~  

See  Scieniifc Evaiunfion. HC-M, vol 2, chap 3.6.5. 

See  Scic~rfr@c Ev~l~iafion, HC-M, vu1 2, chap 3.6.5. 

See frienfifc Evalxorion, HC-M, vol 2, chap 3.4.2. , 

See Scierri@c EvaIua~iun, H G M ,  voI 2, chap 4.4. 

HM, Annexes, vu1 3, annex 2 1. 

See HM, paras 4.04-4.08, 10.73- 10.74. 

As documenIed in HM, paras 3.02-3.37. 

SM, para 6.132. 

SM, pma 6.132. 



- Preventing erosion of the riverb@ 

- Irnprovement of surface ~ a t e r ~ ~  

- Irnprovement of groundwaterj7 

1.14. TIre reason for tIiis re-interpretation Iater becumes clear: without 
broadening the "basic airns" of tfie 1977 Treafy it is impossible to justify 
Variant C by reference ta tfiat Treaty, and the "approximate appIicarion" 
argurnerrt - SIovakia's pri~nary IegaI argument for Variant C - coIIapses 
in limine.39 

1.1 5 .  By connaçt, other benefits referred to in the Treaty (including 
benefits ta  agriculture and to "otfrer sectors of the nationaI e~rromy"- 
e-g., f0resh-y arid fisheries) are discrissed onIy briefly, presurnably 
because SIovakirt recognixs that those activities wouId Iiave suffered 
from tlie T r e a ~ . ~ ~  

1.16. Of the econumic objectives Iisted in the first paragraph of the 
Prearnble, the SIovak Mernoria1 addresses tlrree in detail: energy, 
navigation and flood controI. 

1.17. At the time, production of energy was considered of dominant 
importance, but if was tlre rnost vu1nerabIe to changes in techrioIogy - 
nof to speak 8f tlie region's unforeseen exposure to the worId energy 
market i ~ r  the Iate 1980s. 

1.18. As to the subardinate Treaty aims of navigafion and flood 
contro1, it wiII be shown that theçe problems cuuld be addressed by 0 t h  
means; indeed, in certain cases the Project aciuaIIy impeded their 
s ~ l u t i o n . ~  Moreover, eriergy production and navigation were as nrrrch 
related to tlie second objective of tlre Treaty - the furtherance of çociaIist 

SM, para 6.132. 

SM, para 5.26. 

SM, para 6.132. 

SM, para 6.112. 

SM, pW8 5.26. 

As shown in paragraphs 6.82-6.104 beIow, that argnnrent is anyway unrenabIe as a 
matter of Iaiv. 

See beIow, paragraphs 1.122-1.155. 

See beIorv, paragraphs 1.17 1 - 1.1 89. 



inkgration and fraternal relations- wIric11 is igwred irr the SIovak 
Mernorial. Indeed, the Joint Corrtracfuar PIan's Srinrrnary 
Documentation, iri its economic anaIysis states: 

"The exploitation of tire Danube as a shared Hurrgarian- 
CzechosIovak eriergy resource and tlre irnprovemerit of navigatiorr 
conditiorrs on this irnporta~if European trafic route - besid~s other 
important achievements- fornrs part of the nrutuaI close co- 
operation of the COMECON countries in the area of optimal 
utilisation of naturd - dominantly energ - resour~es."~~ 

1.19. The second objective is a key tu understariding the Originai 
Project's origirial rationale. The froject had been pIanned as part of arr 
overaII design for the industria1 arrd ecunomic development of Eastern 
Europe irt the context of COMECON relati~ns?~ COMECON had 
approved atid recornmended a cornprehensive plan for tlie Danube 
Section from Bratislava to the BIack Sea including the Origi~raI Project in 
196 1 ,44 Iiad adopted conrpu Isory recommendations 011 the Original 
Pr~ject?~ alid had adopted the Cornplex Progprnme for the FurtIrer 
Deepening arid Irnprovement of Co-operation and the DeveIoprnsnt of 
Social and Econonric Integrdion of tlie COMECON which mandated 
"tlie construction arid operation of joint ventures for rire productio~r of 
eIectric energy"?~Iie ecorromic viabiIiQ of the Original Project was 
prernised upon sig~ii ficant Soviet financial support, botIr becarrse it was 
intended ta reduce the demand for Soviet oiI suppliecl to Easterri Europe 
rr~ider the bartering system of COMECON, and because of Soviet i~rferest 
in i~rrp~+oved navigation ji11 1971 the Soviet Urrion's share of Danubian 

42 Sumrnary docr~rnentation of the Joint ~ontraclrrai PIan of the GabCIkouo- 
Nngymaros Barrage Systcnr, 0-6 Economic Part, Budapest, 1978 (In Hrrngarim and 
SIovak), Section 3.  I 

43 For the history of COMECON invoIvement in Ihe pIans for the GNBS; see HM, 
paras 3.0 1-3.40. The impor~ance of COMECON inv~Iveirrcnt is recorded i ~ r  tlie 
Summary Docrimentatia~r UII Ihe Joint Contractna1 PI-, 1978, SM, anncx 3, p 36, 
where the 1971 "Comprehensive Prograrrr" of COMECOH was described as a "new 
incentivè' IO the P~ojecl. 

44 HM, para 3.2 1. 

45 Sec discussion in HM, para 3-21. Thc CMEA Charter provided that 
"reco~rrmendations adoptd by member countries of rhe CounciI shaII be 
implemmtcd by them t h r ~ u g h  decisions of the Governrnents or co~npetenl 
auttrorities of those countries, i ~ r  conformity with ttreir Iauls". Although "the 
member coii~rtries concerne$' tech~rically had to "consent ... being enIitIed 10 staIe ils 
interest in any qr~estion", in practicc, cuuntries normalIy felt obIiged 10 "conseirt". 
See Charter of fhe CounciI for Mulual Econornic Assisiance, Sofia, 14 Deceniber 
1959,368 UNTS 237, Art 4. - , 

45 Sce discussion beIow, paragraphs 1.194- 1.139. 
1 



trafic was 29.4%). The Soviet U~rion had a çtrorrg i~rterest in diipping 
rniIitary equiprnent aIong the Danube. The Project's tirnetable depended 
upon the economic assistaiice of the Soviet Union, but tlre pronrised 
assistarice was never p~ovided.4~ 

SECTION C: THE LACK OF AN INTEGRATED 
ENVIRONMENTAL IMPACT ASSESSMENT 

1 -20. Environmental impact assessrnent (EIA) is a project evaluation 
technique designed to assist in tire i~rtegration of economic and 
e1ivironmenta1 objectives. An EIA invulves acquiring, aaaIysing and 
reporting on tfie social, ecorromic and environrnenta1 effects of econornic 
deveIopment plans, programmes and p r~ jec t s .~~  It aIso encompasses 
sribsequent monitoring and evaluation 10 ensure rhat environmental 
concerns are addressed and that adverse srrvironrnerrtal cffects are 
prevented to the extent possible.49 

1.21. The use of EIA waç endorsed at the internationri1 IeveI by 
Hungary and Czechoslovakia as earIy as 1975 f Le., before the 1977 
Treaîy) in the prearnblc of the Helsinki Firra1 Act of the Conference on 

- Securiv and Co-operation irr Europe.50 Hungary and CzechosIovakia 
aIso supportecl the requirement of the 1982 WorId Charter for Nature that 
activities whic1r are IikeIy to pose a significant risk to nature "shaII be 
preceded by an exhaustive examination" and tIreir proponentç "sIraII 
demonstrate t hat expectd benefits outweigh potential damage to nature, 
a~rd wfiei-e potenria1 adverse effects are not frrIIy understood, the 
activities shouId not pr~ceed".~' More recentIy, bath signed the 1991 

47 Sec 1976 Agreement on the Drafling of the loint Contractua1 PIan, Art 3(5); HM, 
hnexes, wI 3, annex 18. Sce also HM, paras 3.32-3.40, detailing the history of 
pronrised Soviet msisfance; HM. paras 4.07-4.08, describi~rg acIuaI Soviet 
assistance. 

48 Espoo, 25 Febmary 1991, reprinted in (1991) 30 ILM 802. The Convention has 
been signed by Hungary and C~chosIovakia in 1491. 

49 For more d e ~ i i s  on the EIA process, sec Scienrgc EvuIi~a~io~i, HC-M, vo! 2, drap  
7, and Hens, H G M ,  Annexes, vol 4 (part 21, anmx 23. 

50 HeIsi~rki, 1 August 1975, reyrinted in (1975) 14 ILM 1292. 'The participaring 
States ... [algree 1o rhe foIIrrruing aims of co-operation, in pa-ticular:. . . kgal and 
adnrinistrntive mesures for the proiecri011 of the environment incIuding procedures 
for establishing environme~rtal. impact assessments". 



1 Espoo Convention,sz and bath Iiad by 1992 enacted ~iatianal EIA 
legisIati~n.~~ 

1.22. EIAs Iiave becorne accepted require~rre~its during tlie Iast 15 
years; in addition their content has evoIved signi frcant Iy. Before 1970 
project studies principaIIy addressed the econom ic and technologica1 
feasibiliiy of projects, with onIy Iimited attention giveri to efficiency 
criteria and safety concerns, and IittIe or ~ i o  ipossibility for public 
participation. Around 1970, the technique shified to a cost-benefit 
anaIysis with multiple aimç, but stirl ignored environnrerrtai and sociaI 
corisequerrces of a project. By about 1975, the EIA was i~ltroduced, 
focusing ori description and prediction of e~ivironmentaI changes and 
modifications irr Iand use, and searching for rnitigating measures. Public 
participation in tlre decision-making was first introduced durirrg this 
period. In the period 1975-1980 muIt i-dimensional EIA was encouraged, 
with more attention paid to risk assessrnent and ariaIysis of dangerouç 
instaIIations. By the 1980s, EIA becornes cIasely Iinked witlr higher IeveI 
poIicy pIanning and more attention was paid to heaIth aspects. By the 
199#s, when Hungary ternrirrated the 1977 Treaty, EIA was accepted as 
an essential tool for the integratiori of environment and deveIopment.S4 

1.23. No proper EL4 was ever performed for the Original Projcct, 
eithcr before or after 1977. SIovakia assertç that the large nurnber of 
studies prepared prior to 1973, as weIl as those prepared between 1973 
and 1990, dernonstrate that a11 possibIe environmental and other concerns 
were addressed arrd resoIved in a suitable nianrrer.55 So far as taxi be 
ascertainecl from the documents available to Hungary, this is not the case. 

1.24. The undocunienteci assertion that "rnany hundreds of studies were 
carried out"56 prior tto entering the Project, and that a nurnber of schernes 
and variants were considered,s7 dues nd amounr. carrying out a proper 
EIA. What is critical is not the numbw of studies, but the scope of the 
issues addresxed, the quaIity of each study, and the extent to which the  

j2 Espoo, 25 Fcbruary I99I, reprinted in {1991) 30 ILM 802. 

33 Czechoslovak Federal Envionmenta1 Act No I f -  1992. This is now in force in bot h 
successur StaIes of the former Czechosbvakia. 

54 Rio de Janeiro Conference, Agenda 21, chap 18. 

55 SM,paras1.17,2.04,2.I4,2.18,2.II8. 

SM,paras2.10-2.11. 

j7 SM, para 2.02. 



differerit strrdies have been integrated su as fo pmvide a coherent 
overview of the environmental problems p o ~ e d . ~ ~  

1.25. According to the Slovak Meniorial, "[e]nvironmental impacts had 
been carefully and extensively studied by both parties to the 1977 Treaty 
both before and after the conclusion of the Treatym.s9 "[A] çtaggering 

1 364 research projecfs were taken into accaunt in tire formulation of tlie 
design of the GM Systern up to 1 9 7 4 " . ~ ~  In particular, the srudies whch 
togerher fomed the BIOPROJECT "showed that the Projecf was 
sustainable in environmental tems"-6' 

1.26. These studies were riot annexed to the .Slovak MemuriaI, and 
Slovakia has so far refused to provide them to Hungary despite i ts  
reque~t s .~~  In reference to the BIOPROJECT and other scientific studies 
prepared before and after 1977,63 Slovakia has stated that the studies. .. . 

"are adduced in support of the contention that the G/N Project 
was indeed very carefuIIy researched. This contention does not 
relate to the individua1 findings of specific reports, but ta rhe 
fact of their existence. The actuaI contents o f f  le reports are not 
relevant to the confenti~n.'"~ 

This suggests that somehow the number of studieç is suffificierit to satiçiy 
national and international EIA requirements irrespective of their 
contents, scope, quality or conclusions. 

3s See Scient* Kvuilitoiion. HC-M, vol 2, chap 7.5. 

59 SM, para 2.1 18; see also SM, paras 2.02,2.28. 

60 SM, para 2.10. 

62 Hungary first requested this documentation on 27 June 1994. See Note Verbale 
from the Republic of Hungary to the Slovak Republic; HC-M, Annexes, vol 3, 
annex 14. On 3 A~igust 1994 Slovakia replied that it wm inappropriate for requests 
for documents to be nrade except rhraugh the Rzgisiry of the Coun. H u n g q  
rtqusted the docu~nents on 5 September 1494. See Lenm from Dr G Çzenhi, 
Agent of the RepubIic of Hungary to Mr E Valencia-Ospina, Regisfrar, International 
Court of Justice, 6 Septeinber 1994; HC-M, Annexes, vol 3 ,  annex 24. See also 
Lcner from Dr G Szenhi, Agen1 of the RepubIic of Hungary 10 Dr P Tomka, Agent 
of the SLovak Republic, 6 September 1994; HC-M, Annexes, vol 3, mnex 21. 

. h3 SM, paras 2.10-2.30. 

64 Lettcr from Dr P Tomka, Agent of the Slovak Republic to Dr G Szénhsi, Agent of 
the Republic of Hungary, 3 August 1994; HC-M, Annexes, vol 3, annex 11. 



1.27. Studies which are amilable to Hutigary do not support the 
concIusiom "that the  Project was sustainabie in environmental terrns", or 
that "the GIN Project was indeed very carefully reçearched" f r o n ~  th is  
point ofview$5 - 

1.28. Of the 360 studies prepared prior to 1973 'and listed in the Slovak 
Mern0rial,~6 16 appear to have addressed the critical issues of water 

- quality, biology and protection of nature; only three of those 16 
addressed issues of the natural habitat and nature itself. Of the 1 18 listed 
studies conducted between 1973 and 1990,67 only 11 focus an forest 
ecosysterns, groundwater, location alternatives: protection masures and 
water qtiality. 

1.29. Canying out adequate stridies wouId have ben  made difficrrlt by 
the Iack of accurate data on the extent of bio-diversis in tIie region. 
There were no reliable, comprehensive lists of species or of plant 
populations. Even those species or plants which enjoyed protected status 
were listed inconsistently. Hungary's "environmental impact statement" 
of 1985,68 placed Iittle or no value on any of the region's natural assets. 
This statement reflected nothing more than an a priori attitude of its 
makers. 

1.30. The BechteI Report and the Hydro-Québec Study, which are 
heavily relied upon by SIovakia and are described as "important 
doc~rnenfs",6~ reinforce the canclrrsion fhaf stiIdies and data pertaining 
to bioIogicaI resaurces were either non-existent or inadequate. Even in 
1989 and 1990, when the documents were produced and after 
construction was suspended at Nagymaros and Dunakiliti, impacts of the 
Original Project were unknown because of insufficient data and studies. 

1.3 1. Thus the Bechtel Report states that: 

65 See c g . ,  the Standpoint of Ecological Section, Czechoslovtk Biological Society, 
Czechoslovak Academy of Sciences, to the water dams system GabEikovo- 
Nagymaros, 14 November 1988; HC-M, Annexes, vol 3, annex 43. 

66 SM, annex 23. , 

67 SM, annex 24 (presumably including the BIOPROJECT studies). 
68 See Siimniayy of lhis in HM, Annexes, vol 5 (part I), annex 4. This Hrrngarian study 

is considerd unsalisfactory becûuse of ornissi~ns and inadequacies: see L Hens, 
Scienrific Evnluatiofr. HC-M, Annexes, voI 4 (part 21, annrx 23; and Scienf$c 
Ev~Irtafion, HC-M, voI 2, chap 7.5.1. 

SM, para 2.28. 
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"Elles montrent que ces faiIIes peuvent jouer vraisemb1abIernent 
à notre époque. Pour la moment i I  n'a pas été établi de relation 
entre ces données et celies de neotectonique." 

"II est prévu, en particuIier, de faire un suivi des piémmktres sur 
une période d'un avant Ia mise eri eau. Aucun rapport 
permettant de juger des mesures effectuks sur ces pi6zomètreç 
mis en pIace en 1989 n'avait encore été produit."78 - 

"Maiheureusernerrt, I'effet sur la suIubiIité des métaux lourds 
n'a pas ét6 examiné." 79 

1.33. In addition to the BechteI and Hydro-Quebec Reports, tfie 
INFORT study, the WorId WiIdlife Fund, and the Biological Society of 
the Czechoçlovak Acaderny of Sciences al1 confirm Hungary's 
concIusion that in 1989 and 1990, when construction was suspended at 
Nagymaros and subsequently at Duriakiliti, studies arrd data pertaining to 
biological resourccs were stiII either nori-existent o r  inadsquale, or Irad 
been ignored. Thus the INFORT study ( 1989) stated tfiat-- 

"tire process did rrot foilow the mle which we recommend 
above - that impacts and alternatives be expkred tfioroughIy 
before action is taken."8D 

1 

1 -34. The WorId WiIdIife Fund (1989) stated: 

"Ihe ne~work and srudy programme befare the inr~ndiitian of the reservoir 
was not designed in tems of good documentation of the qua1itatii.e 
regimc and the piezometric surface of Ihe waler-UbIe b-ide the Danubc 
and under the future HruSov rescrvoir". 

Hydro-Qriébec Repori; HM, Annexes, voI 5 (pz17 Il, anntx 9, p 252. In ttansIation 
this reads: 

"[data from the GabCIkovu region] show that it is IikeIy for these f8uIts to 
move in our lime. For the moment, Ihc reIation bet~veen this data alrd rhe 
ncotec~onic data has no1 k e n  esiabIished". 

Hydr+Qu&bec Repor~; HM, Annexes, voI 5 (pari 1), annei; 9, p 263. In transIation 
this reads: 

"[il1 is predicted, in particular, to foIIow a piezometric study for a period 
of one year before inundation. No report has yet been produced Io judge 
the effeciiveness of these piemmefers put into pIace in 1989". 

Hydro-Qirébec Report; MM, Annexes,-vu1 5 (part I), annex 9, p 238. In translation 
this reads: 

"[ujnfurtunateIy ihe conseqüence of heavy metal soiubiIiiy has not been 
examined." 

HM, Annexes. vol 5 @art Il, annex fi, p 59. 



29 . 
"AI1 that we have corne tu know about tlre projeci rnakes us 
bdieve tfrat borh the Hurigarian and the Czechoslovakian 
governmerrt approved of fhis concept on the basiç of insufficienf 
and, for the problem in question, inadequate inf~rmation."~~ 

1.35. The Czechoslovak Academy of Sciences, Biological Society, 
(1989) stated: 

I "Governments of the interested states should reevaluate 
basically the whole project and ... its reali~ation.''~~ 

1.36. The Bechtel Report claims to have "followed the philosophy that 
significant impacts rnrrst be ideritifrd prior to project constructiorr and 
operation, and qualifieci - or, where possibIe - quantified5'.g3 That was 
not the philosophy followed by either of the parties before or after the 
197 7 Treaty and until 1989. 

1.37. The Hydro-Québec Sttrdy confirms that plans for the Original 
Project were finalised before any "environmental studies" were 
conducted, let alone an EIA: 

"En 1975, le groupe URBION ... et I'Academie Slovaque des 
Sciences se voyaient confier le mandat d'analyser le projec: 
GabEikovo-Nagymaros du point de vue environnemental. 

A cette époque, la conception technique était déjà finalisée. Les 
travaux de déboisement commencèrent en 1976, alors que 
l'étude d'environnement visait la description et l'analyse de la 
siîuation de meme qiie I'eIaboration de propositions visant à 
éhniner les irnpa~ts. ' '~~ 

1 

HC-M, Annexes, wI 4 (pan I), annex 4, p 5. 
82 Standpoint of EcoIagical Section, Czechosiovak BioIogicaI Sociery at Czechoslovak 

Academy of Scienck to the Water Dams Sysfem GabtIkovo-Nagymwus (19891, 
HC-M, Annexes, vol 3, annex 43. 

83 Bechtel Report; HC-M, Annexes, vol 4 (part l), annex 1 ,  p 2-1. 

84 Hydro-Québec Report; HM, Annexes, vol 5 (part 1), annex 9, p 271-278. In 
translation this reads: 

"In 1975, the group URBION (Institute of Urbanisation and Developmcnt 
.of the Land of Bratislava) and the Slovk Academy of Sciences, entrusted 
thenrselves to analyse the Gabtikovo-Nagymaros projecl from an 
enuironmenra1 of vietv. 

AI that time the trchniral design had aIready been finaIiscd. Deforestation 
work bnd begun in 1976, when rhe environmental audy satu the 
description atid anaIysis of tht: siruation al the sxne time as proposais 
were being workcd out sceing ru eIirninrite the impacts." 



"La solution technique étant déjh choisie, ces études ne 
portaient pas sur une comparaison de variantes, mais bien plut61 
sur l'optimisation du projet retenu ... II convient to~defois de 
mentionner qrie ces ékments [la qualité et la propagation de la 
nappe d ' m l  souterraine lia a l'agriculture, l'exploitation 
forestiére, l'industrie et l'approvisionnement en eau potable] ont 
étk étudiés presqu'excIusiverne~rt en rapport mec Ieur 
exploitation économique. Quant à I'evaluarion des impacts du 
project, eIIe ne respecte pas un cadre rnéthodoIogique précis. EII 
effet, I'identificaticin des sources d'impacts ainsi que les impact 
eux-mêmes ne se retrouvent pas de façon systématique et 
explicite dans les différents rapports de synthèse consuItés. Les 
impacts se retrouvent plutôt dans la definition de la zone 
d'étude et dans les mesures proposées. Ces mésures proposées 
relèvent plus d'un objectif de mise en valeur du milieu que de 
l'atténuation ou la correction des impacts appréhendés.. . "85 

1.38. At the same tirne as it suspended construction a? Nagymaros, 
Htrngary mlled for a comprefie~rsive erivironrnenral strrdy of the entire 
Project. CzechosIovakia refused YO cal1 a haIf on constructiorr a~rd 
ultirriately refrrsed ro agree to long-ter~n e~rvironrnenral or other studies in 
co-operation with Hungary. However, at the meeting between Prirne 
Minister Németh and Prime Minister Adamec, the latter expressal 
Irirnself willing ta examine riew environmental and seîsmic factors, and 
the two Prime Ministers agreed to establish joint study groups to 
consider ecological, seismological and other a~pects.~b In accordance 
with prudent management practices, and anxious to ensure that the 

85 Hydro-Québec Report; HM, Annexes, vol 5 (part. l),  annex 9, p 298. Also quoted in 
HM, para 6.34. In translation this reads: 

"The technical solution having alxady been chosen, iherefore rhese 
studies couId no! c~nsist of a cornparisun of alternatives. but mther on rhe 
oprimisation of the adopted project ... Thus in generaI, the principaI 
gcvemmental risks co~rsidercd in !hese sludies, rreated espccially tire 
graundwaier qnality and the propgation of rhe groundwter table Iinked 
tu agricu1ture. exploitation of forestry, indusfq and supply of drinking 
warer ... Ir  is however advisable to mention that these eIemetits had been 
studied aImost excIusi~eIy in the cmtext of their economic apIuitation. 
As to rfie evaIuation of the irnpacrs of the pmjec!, it dues not have a weii- 
ordcred frarnework. ln effect, the identification of the sources of impacts, 
as well as the impacts themselvcs, cannot be found systematically and 
explicitly in the different reports consulted. To somc extent, the impacts 
appear in the definition of the zone of study and in the proposed 
measures. The measures proposed are concerned more with 
cnvironmental development than the alleviation or correction of the 
impacts learnt.. ." 

g6 HM, paras 3.78, 3.79. 



Project contributed to the çuçtai~iabIe deveIoprnent of t Ire region, 
Hungary did not want to take tlre major and practicaIIy irrevcrsible step 
of bIocki~rg the Dariube tu fil1 the reservoir (a step which had been 
planned for 1989) wirhout a proper EN. 

1.39. The SIovak Government itself irnplicitly recogniçed that no EIA 
was performed and no EIS prepared. In its appIication tu the EC PHARE 
programme for funds to engage i ~ i  a fom of impact assessment çtudy on 
the i i t n i  Osmv regian, Siovakia stated that the GabEikovo sector 
required a "fhorough, and cornpIex study of a proper irnpact assessment 
rnodel, enabIing authorities to ensure the protection of 1iatura1 and 
anthropic resources, baIanced ecological deveIoprnent, as weII as 
oytirnized decision nrakihg and managenre~it."~~ That shdy  continues. 

1.40. Subseqnently, tlre SIovak Ministry of the Environment Iras 
wrifimed that no EIA has been perfornred, alrd that in par-ticular no 
study Irad been prepared on tlre ccimplex impact of the GabEikovo Project 
on grorrndwater.88 

1.4 1. It is usefuI to surnmariçe the position by adopting tlre concIusions 
of the Scietrfific EvaIuu~ion annexed to t his Counter-Mernorial, wh ich are 
as foIlows: 1 

* AIthough EIA procedures and contents are continuously being 
improved as a result of experierrce gained, tlrere Irave nor been 
major changes or significant deveIop~rie~its in the state of the art of 
EIA during the 1980s; 1 

* AIthough EIA was not yet introdrrced in aII couritries by the end of 
the 1980s, it was generally avaiIabIc as an instrument for 
environmenta1 protection. At the end of tfie 1980s it waç generally 
accepted that large infrastructure prajects rnight cause substantial 
environmentai effects and that EIA can be used to detect and 
mitigate adverse effects; 

* No proper EIS has ever beerr done on the OriginaI Project.89 

87 C ~ c h  and SIovak RepubIic, FcdcraI Cornmirtee for the Environment, Response to 
Invitation of Proposais of EC PHARE Programme, Surface Warer and Ground 
Water Mode1 of Danubian Lowimd Betrveen BratisIava ard Komhmo: EcoIogicaI 
Mode1 of Water Resources and ManagemenI, 25 Uctober 1990 (hereafier "CSFR 
PHARE AppIication"), titIe page; II€-M, Anncxes, vol 3, annex 48. See also beIow, 
paragmphs 2.59-2.63. 

gg See above, Introducrion, para 2 1. 

89 See Scient* Evnlirafion, HC-M, vu1 2, chap 7.5. 



SECTION D: THE ORIGINAL PROJECE A SCIENTIFIC 
CRITIQUE 

(1) THE POSITIONS OF THE PPJinES 

1.42. It is Hungary's position that the Barrage Syçtem envisaged by tfie 
1977 Treaty would in al1 IikeIihood have caused substantial damage to 
the environment and in particuIar have imposed unacceptable riskç of 
darnage to water resources and valuable nature interests. This Iikelihood 
of damage, and these risks, existed for both parties in respect of the 
GabCikovo sector, but primarily for Kungary with respect to the 
Nagyrnaros sector?O 

I 
1.43. By wntrast the SIovak Mernoria1 contends that there were no 
risks thar couid not be rnanaged or rnitigated, or at the very Ieast tfiat the 
Project couId have aIways been modi fied if the need arose.9' 

(2) THE TASK OF THE COURT 

I .44. The Court is called on tu resolve the dispute betweeii the parties, 
notwitl~standirrg that it involves scieritific arid teclrnical issues. Orr 8re 
other hand the assesçment of cornplex risks in a large rrnimplemerited 
project of this type is extremery difficrilt, with many uncertaintieç. Riskç 
and darnage can seldom be pruved with 100% certainty. 
MetIrodoIogicaIIy, tlre onIy way to quanti& chariges in suc11 a cornplex 
set of interrelatcd processes is through simulation models based on 
extensive EeId data, but tlrere are Iiniitatioris. The appIicat ions of 
integratd rnodels tu such cornplex systems is at the Ieading edge of 
research, and it rnrrst be recognised rhat recliniques avaiIabIe for 
u~iceriai~~iy analysis of such cornplex rnodels are Iimited, and that Isvels 
of unceriainty may be very high?2 

1.45. Morebver tire issues raised corrcern not just urie fieId of expertise 
but a wide range of technical and çcientific fieIds, incIuding in pariicuIar 

- a  seismology, hydroIogy, Iiydrobiology, water chenrishy, sediment 
. transport, river rnorpholugy, the soi1 sciences, forestry, bioIogy, ecology, 

fisheries and environmenta1 impact assesçment. 

90 See HM, cIrap 5, for an initial presentaiion of the potentia1 damage and risks 
associated with rhe Original Project. 

9r Sc, SM, chap 2. 

92 See Scieni* Evnf~rafiorr, H G M ,  voI 2, chap 3.1.2, describing nncerfainty in 
determining erecrs. 



1-46 Two comments may be made about the resu1ting situation. CIearIy 
no one can be absoIuteIy certain about the long-tem scieniific and 
technical prognosis for a major project such as this, given the many 
discipIines involved in making any prediction, the interactions between the 
various eIernents of the piobhn, etc.93 On the 0 t h  hand theçe issues are 
in diçprite be-n the parties; it is neceçsary to address h e m  in order to 
answer the IegaI issues set out in ArticIe 2 of the Specia1 Agreement. 

1.47. In these circumstanceç it is subrnirted that tfre Court shciuId ask 
itself: 

(1) wheiher Hungary was reasonable in believirrg in 1989 that there 
was a substantial Iikelihoud of major risks and damages fa) h m  
the operation of the Nagymaros sector, especially in peak power 
niode; and (b) frorn closing the Danube at Ounakiliti (so as to 
aIIow for the filIing of the DunakiIiti-Hrubv reservoir). 

( 2 )  whether Hungary was reasorrable in beiieving in 1992 that there 
was a substantial Iikelihood of major risks and darnage from 
impIementation of tlre Original Project. 

I .48. Tliese questions assume that the Hungariarr Governrnent did i ~ r  
fact have these beIiefs at the reIevant time, sometlrirrg the Slovak 
Mernorial denies. That issue is addressed irr Chapter 2 of this Cuu~iter- 
Mernorial. 

1.49. In order ro assis? the Court in perfoming its iask, Hungary has 
comrnissioned a g o u p  of scientists with the appropriate range of expertise 
to produce an overaII assessrnent of the Original Project, and of Variant C, 
from a scientific and interdiscip1inaiy point of view. TIreir joint repart, 
erititled "Scientific EvaIuation of tlre Gabefkovo-Nagymaros Barrage 
Syste~n and Variant C" is attached as volume 2 of this Counter-Memorial 
(Irereafier referred to as "Scienii$c Evu/uufion"). Vdume 4 containç a 
range of scientific md technical annexes referred to or reliai on in the 
Scieniific Evaiuafion. These are supplementary to the scienti fic reports 
annexed to the ~un~ar ian  Mernorial. Volunie 5 coritains rnaps, figures, 
graphs and photos to be examiried in conjunctiun with the Scient& 
E~uIuorioa. 

In this context the absdnte certainty, extending i o  aIIegatio~rs of bad faith on the 
part of opponents of the Original Project, which is displayed in the SIovak 
Me~norial is suspect. Given thc inherent scientific uncerîainties, sr~ch a IeveI of 
cenainry must be artificial. 



(3) A SUMMARY OF RISKS ASSOCIATED WITI-I THE ORIGMAL P R O E T  

1 SU. This Section of the Cuunter-Mernorial presents a summary of the 
risks associated with the Original Project, drawn frum the Scientific 
E~aIutzfion and from the various annexes. The Couri is respectfully 
referred tu those sources for more detailed discussion, analysis and 
substantiat ion of the concIusions somnrarised in tIr is Section. 

1.5 1. TIris surnrnary is aIso presented by way of Critique and cornrnentary 
on the assertions made in the SIovak Menrorial, which corikrrds that the 
"major impact of the GIN Project un the environment of the Danube basin 
had aIready been feIt by 1 989"P4 This inrpact is defined as constitutirrg the 
Ioss of "managed poplar foresis" and "hectares of nahiral ~egetation"."~ 
The Slovak Mernorial states "these Iosses must be kept in perspective" 
arguirig that the serious probIemç of tlie region riecessitated these Iosses, 
wi th, for example, far more losses occurring from flooding, nav igatiorr, 
Iack of water in the side-am systerns, and river bed erosion?G Thus, the 
purpose of th iç section is two-foId: ( 1 ) to demonstrate tliat the rnajor impact 
of the Project had not been feIt by 1989 and tIrat the srrbsequent impact 
wuuld in riII Iikelihood have been substantiaIIy greater, and (2) to show that 
the prrrported Slovak "lusses" are substantially overstated and wuId be 
"remedied" by other methods. 

1.52. One further preliminary comment must ' be made. The SIovak 
Mernorial presents an image of fIexibIe project management, and 
suggests that the OriginaI Project was un the verge of being modifred to 
protect nature preciçeIy at tlre mornerit Hmigary suspended construction 
at Nagymaros and Dunakiliti and up thrciugh tlre Iast m p t i n g  of the 
Pleriipotentiaries.g7 

1.53. This is rnisleading. For exarnpIe, the SIovak Mernoria! asserts 
that "the concIusion had been reached" by 1989 to increase the discharge 
from the reservoir into the Danube from 50 m31s to 350 rn31ç.38 This 
seerns to have been an interna1 "conclusion", since Hungary was never 
officiaIIy presented with such a proposal?9 The Slovak MernoriaI Iists a 

94 SM, para 2.109. 

95 SM, para 2.109. 

96 SM, para 2.1 OP. 

97 III SM, para 2.70 a number of possibIe modifications are lisied. 

SM, para 2.59. 

9s SpecificaIly, SM, para 2.59, stalss fhat " [ B I S  of May 1989, the ccndusion had been 
reached that the Dunakiliti weir shauId channel up to 350 m31s into !he Danube 
riverbed on a wntinua1 bais, with the flow being ~emporarily increased tu 1,300 
m31s each week in order 10 prevent ttre deposition of fine sediment in the riverbed". 



number of other rnodifications whjch were aIço foreseen in 1989 - yet, 
there is no indication of these modifications in the record available to 
Hungary.loo In any event, the "foreseen" measures listed in the Slovak 
Memorial would not have negated the impact to the area.lo1 It is also sig- 
nificant that after more than 12 years of technical alterations and treaty 
modifications, major piece-meal modifications were stii l "foreseeri". 

(4) THE CHARACTERISTICS OF THE REGION RECALLED 

1.54. As explained in the Hungarian Memorial,l02 the affected region 
consists of an area extending from just below Bratislava to just above 
Budapest. Specifically, it comprises two main sectors corresponding to 
the locations of the two main barrages of the Original Project: Dunakiliti- 
GabCikovo and rlie surrourrding area, jn pariicular the Szigetkoz, in the 
upstrearn sector, and Nagy~naros and ifs srirrou~ids, iricluding Budapest in 
the downstrearn çector. Io3 

" TG Dnnakiliti-GabCikovo sector contains the unique inland delta, 
the Hungarian Szigetkoz and the Slovak i i t n i  0strov.I" This 
inland delta is of international interest and has a patrimonial 
value.I05 Both are areas of exceptionally high diversiy containing 
flora and fauna uniquely adapted to their environment. The 
Szigetkoz consiçts of approximately 8,000 hectares of floodplain 

This offer was never made ro H ü n g q ,  then or since. As will be shown in chap 3, 
SIovakia turned down IIre tap from a temporary reIease of 350 m31s al rhe end of 
1993, coinciding with the termination of the CEC negotiations. 

IO0 SM, para 2.70. It is not clear that these modifications were ever presented as 
proposals to the Hungarians within the framework of the Joint Operational Group, 
since the Slovak Memorial gives no references. Numerous proposals were discussed 
within the framework of the Joint Operational Group during the years it existed, 
withour ever being fonnaIised or reacliing fnritio~r. 

I o  For example, a water discharge of 350 rn'ls instead of rhe normal 2,000 might have 
been better Ihan 50 or 200 but stiII wouId have caused damage to this vaIuabIe ;irea. 
See Srieni~$c Evaiuaiion, chaps 2 , 3 , 4  and 5; see aIsu pmgraphs 1.83- 1 39. Weirs 
are also harmful particulariy in the absente of adequate discharge. See paragraplrs 
3.104-1 14. 

O3 See Plaie3 l and 2. 

'O4  The size of ~ h i s  area combined ivith iilny'0slrov surpasses sirnilm arecs along the 
Riiine and Rhiine Rivers. 

'O5 See, cg., Dister, et ni, A New SoIrition for the Danube. WWF Statemerit on thc EC 
Mission R e p o ~ s  of Ihe "Working Group of MuniIoring and Management Expens" 

- (Dec. 1993); HM. Annexcs, vol 5 (part 21, anncx 20. 



biotopes, confaining at Ieasf 80 diKerent plant comrnunities 
(associations) comprising t housands of vascuiar pIants. The fauna 
is even richer comprising thousand of taxa.lob Also Iocated in the 

!. area is the Iargest potable groundwater reserve in Central Europe. 

* The Nagymaros sector bank-filtered water provides 64% of the 
water for Budapest, Hungary's capital with over two million 
inhabitants. This is also the richest area in Hungary frorn the 
perspective of history and archaeology. . 

1.55. These twosectors, however,can bebroken info 3 distinct areas: 
the Szigetksz region, the Danube VaIIey, and the Danube Bend. These 
rhree areas need to be dealr with separately in any analysis of damage 
and risks. 

( 5 )  RIVER MORPHOLOGY AND RIVER HYDRAULICS 

1.56. Much of the SIovak Mernorial's justification for the Origirial 
Project resfs on the foIIowing Iine ofreasoning: 

"flood control and navigation meaçures had Ied tu the Iowering 
of the river water IeveI downstream of Bratislava, Ieadir-tg in 
turn to a reduction in the level of the groundwater table and 
therefore to a harmful impact both on the riverine ecosystems 
and to agricultural and forestry production in i i t n ~  Qstrov and 
Szigetk0z."~~7 

1.57. Tliis Iine of reasoning is based un three assurnptionç: 

1) Measures to improve flood ccintrol and navigarion had to be îaken. 

(2 )  Those rneasureç necessarily Iead to the reduction in the level of the 
groundwater table. 

( 3 )  Only the Treaty can solve problems of flood control, navigation, 
and the reduction in the level of the groundwater table, and in 
çolving the latter, thereby suive the probierns of the environment 
of the region. 

1.58. Of these three assirmptions, the secund is crit ical: it is the Iinkage 
berwee~i the works portmyed as essentiai for the region's survival and 
prosperiv- those relating to navigation and flood control- and the 

Io6 Sce HM, MészBros, vol 1, appendix 1 .  

Io7 SM, para 1 57. 



environm2nta1 problems entaiIed by those works, which resuIt from the 
drop in tlre groundwater table. If this Iinkage is disproved, much of the 
reasoriing coIIapses. 

1.59. This sub-section çeeks to show (1 ) that the necessary rneasures 
for navigation and flood control were no1 primariIy responsibIe for the 
reduction in the Ievel of the gruundwater table in the 10-15 year period 
prior to 1977; (2) that the OriginaI Project was and is not the only 
soIution to problems of river bed degradation wlrich affect riavigatio~r 
and Iislp to reduce groundwater leveIs; and (3) that the OriginaI Project 
wciuId have presented the region with further and substantial river 
morphoIogica1 pr~bIerns.~08 

1.60. Section E wiII show that adequate flood protection rnechariisms 
were in pIace by 1977, indeperidentIy of the Project.Igg Section F wiII 
demonstrate that tlie assumption that only the Project couId sdve the 

* probIems of navigatiyn is nat true and that the relative importance of the 
navigational irnprovements offered by the Project was Iimited arid is rrow 
even Inore Iirnited. I I o  

faf The argument of the Slovuk Mernoria{ 

1.6 1. The SIovak Mernorial argues that navigation works, prinrariIy 
dredging, in mnjunction witli a decrease in sediment transport due to 
upstrearn Austrian darns, resuIted in progressive degradation of bed 
Ievels in the period before the 1977 T r e a ~ . ~ I '  III fact, however, the 
decrease in sediment iramporf was not very substantial prior t o  the mid- 
1960s, and nmiguiio~ral dredging in the 1960s was not nearly as exten- 
sive as the SIovak Mernoria1 portrays. Had rheçe been tlie onIy factors 
affectirrg tlie river's morphology, no Iarge degradation in bcd Ievel, such as 
occrrrred in the Iate 1960s and has continued sirrce, would have raken pIace. 

1.62. As tu sediment iramport, from an engineering point of view there 
shouId be an equilibriurn betweeri tlre amount of sediment entering a 
certain river section and Ieaving it at its downstream end, irr order to 
mainiain a cunsbnt bed arrd wakr Ievel. The SIovak Mernorial suggests 
that reduced Ievels of sediment suppIy h m  upstream Auçîrian dams 

IOX For a more exrended treaImen1 of these issues, on which this secrion draws heavily, 
see Scienlifir Evalüafion, vol 2, çhap 2. 

I I I SM, paras 1.35-1.49, 1.57-1 50. 



played a significant part in the degradation of tlie banube iiver$ed.l I2  If is 
true tliat upstream barrages, due to tfieir retention of the bedload, wiII often 
Iead tu degradation of bed Ievels downstream. However, this was not fie 
case in t h  SlovaidHungarian reachcs of tlre Daiiube. The first Austrian 
barrage Qochenstein) was implemented in the year 1955, arrd the çecond 
one, Ybbs-Persenbeug, waç built i ~ i  1958. Yet the discllarge rating curve of 
the Bratislava gauge does not indicate any significant clrange at Ieast untiI 
tlre year 1967. I 13 The ten-year period operatioil of Ybbç-Persenbeug did 
not significmtly affect river rnorphology in tfie SIovaIdHungarian 
reaches.II4 Moreover, any sIight effect tlie upstream barrages may have 
had, even when c~upIed with navigativna1 dredging, coiild not have caused 
the substaritial sinking of the rivw bed IeveIs Iater observed. 

6 As to navigational dredging, the SIovak Menlorial states that 
"the maxirnum annuaI dredging quotas neceçsary to ensure the correct 
navigation channel were 4 miIlion m3, wlrich was around 10 tirncs more 
than the anriuaI deposition of sedirnent in tlre regionW.l I S  This statement 
is exaggerated. Data for tlre section between Raj ka and Gonyu frorn 1963 
to 1979 show tliat only an average of 0.4 milliori rn3 of dredged deposit 
was removeci for navigationa1 purposes eery year,116 an arnourrt 'stilI 
Iess than the arriving bedload frorn upstream during that sarne period. 

1.64. River regdation workç carr cerîainIy degrade bed Ievelç, as 
Irappened on tlie Rhi~~e."~ But the earIy river reguIafion on rhe Danube 
did no1 result in charme1 degradation; instead of erosion, accumulation of 
sediment continued. Aggradation in f hc BratisIava-Günyü region was stiI1 
pr-evailing in the earIy 1960s, despite the fact that excavation for 
navigational purposes had been occurring.I1"n fact, nreasured rates of 
aggradation between rkm IBO0 and r h  1841 amounted fo 2.4-.2.7 
centimetres annualIy.IIg This is confimed by the ahos t  stabIe water IeveI 
rrntil the mid-1960s- indicating IittIe or no bed degradation was &king 

I l 2  SM,pm1.42. 

I 3  See SM, IIIustralion No 18, p 3 1. 

l4 Kern, Impacts of  the Gabtikovo-Nagparos Project on River MorpIrulogy, FIuviaI 
HydrauIics and Habilais (hercafter referred to as "Impacts"); HC-M, Ari~rexes, ri01 4 
{part 1 ), annex 6, at p 12. 

SM, para 1.42, note 22. 

I IG Kern; Scienfifir Ev~Iua~ion, HGM, vol 2, chap 2, ~ n b i i  2.1, 

I I SM, paras 1 57, I .68 

l I8 Kem, Impacîs, H G M ,  Annexes, voI 4 {part I), annex 6; 

I l9 Sec Pjole 2. i; HC-M, Annexes, vol S. See aIso Kem, Impacts, HC-M, Annexcs, vol 
4 (part I), annex 6. 
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its bed in the Szigetkoz reach without dredging -'even wiih the operation 
of trpstrearn darns.125 Althoiigh no certain mnclrision can be made for 
the SIovak reach of the Danube due to Iack of data concernirig dredged 
voliimes, the sudden drop of water IeveIs at BratisIava after the year 1967 
coincided with tlre beginning of industrial dredging. 

1.68. The Danube's riverbed degradation and the resulting poor 
navigation conditions were not "tolerated by the Czechoslovak and 
Hungarian authorities only in the expectation of the irnplementation of the 
G/N Pr~ject",'~Qut may even have been caused by that expe~ ta t ion .~~~  It 
is ironic tlrat tfis SIovak Mernorial shouId state that 'bne of the objectives 
of the GM project ... is to reverse the trend that was causing the Danube 
branches and side-arms ta dry up". It may wsII be that if rhe OriginaI 
Project had never been planned, tfre erusiun and degradation of the riverbed 
that exists today - and the reçuking environmental effects - would have 
been avoided; Indeed, attitudes have changed extensively in Upper Rhine 
barrage buildingti8 as can be çeen in Plate 3, where sediment addition has 
been shown to be a feasible solution to riverbed degradatioii.129 
Prelirninary field tests are being carried out in the Ausirian reach of the 
Danube to stabilise the river below the lasi barrage. General mode1 tesrs 
proved the feasibiIiq oftliis prn~edrire.'~~ 

fi) The impacr on river rnorphobgy 

1.69. The Slovak Memorial claims that "[ais a result of the G/N 
System, this [riverbed erosion] would be eliminated". On the contrary, 
the degradation of the Main Channel riverbed is likely to continue due to 
the almost total retention of the bedload at the Dunakiliti barrage. 
Without arriving bedload from upstream, degradation conld be expected 
even with o1i1y a few flood discl~arges per year. Erosion rrp to 3 rnetres 

t 

125 Kem, Impacts, HC-M, Annexes, voI 4 (part I), annex 5, pp 14-15. 

SM, para 1.49 (emphasis added). 

127 -Similarly, thc "rock outcrops [that] started to appear in thc riverbed near 
Nagymaros" (para 1.44) were not caused by crosion, s the Slovak Memorial 
asserts, but because of the industrial dredging. 

1 2 *  See Plate 3; see descriptian of history below, para 1.1 52. 

129 See Pl& 4, vol. 1. See also K Kern, Non-structural SoIrllians ta Riverbed 
Degradation - Experience frorn the Upper Rhine and the Ausrrian Danube, 1994; 
HCM. Annexcs, vol 4 (part 1). annex 7; and M Batik and J KaIiS, Silting Problems 
Arising ruiIh the Realisatinn of rhe GabEikovo Wakr Bcherne; HC-M. Anriexes, y01 

4 (part I }, arnex S. 

130 Ibid. 
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could have been caused to some sections after 50 years of operation131 . 
This wmld have entailed a further drop of the planned 50 m3/s water 
disclrarge. 

1.70. Table I shows the main hydrological and morphoIogica1 impacts 
that could be anticipated in the main channel of the Danube in the 
Szigetkoz region with the implementation of the Original Project. Table 
2 shows the anticipated effects for the Nagymaros area.132 Some of the 
most important effects wiII be briefly summarised here; hrther defaiIs 
are grovided in the Scienrzjk E~ahiation, Chapter 2 and reIated annexes. - 

1.71. For the Dunakiliti-HruT;ov Reservoir, it was expected that 90% of 
.the bedload would be deposited in the backwater reach, requiring 
continuous dredging. 77% of the suspended load was expected to deposit 

- in the reservoir with a caIcuIated Iifetime af approximately 6O years.133 

1.72. For the main channe1 of the Danube in the Szigetkoz area, during 
350 dayç of the year inçtead of an average of 2,000 m3/s, 50-200 m3/s 
would have been releaçed from the reçervoir- 200 m31s only in the 
growing period. 134 The water-table - lowered since 1967-68 through 
excessive industrial dredging - wouId have dropped by 2.5-3 rnetres in 
certain areas. This water-table would have flrrctrrated onIy when the 
inflow into the reservoir exceeded 4,000 rn3/s, about 12 days of the year 
on average. 

13' M Batik & J Kali3 (1392); HC-M, Anriexes, vol 4 (part I), annex 5. 
132 Table 4 (p 5 1) shows those anticipated for the Szigetkoz floodplain. 

133 Kern, Impacts, He-M, Annexes, vol 4 (part l), annex 6, p 19. 

134 AIIhough i r  \vas never specified in which periad of time and in which case 200 m3/s 
should be ~Ieased. 



TabIe 1: fiydro-morphulogicd itnpacls of [{te Urigi(zirliai Projecl on rhe Danube 
~ h a n p l e l l ~ ~  

135 From Scientgijic Evaiuolion, HC-M, vol 2, chap 2. 

DANUBE CHANNEL IN THE SZIGETKOZ REGION 

short term 
f 5-10 grs.) 

medium term 
(10-20 p.) 

Iong terrn 
(20-50 y rs.1 

Discharges 

Wafer teveIs 

Flow veiocities 

Fluctuations of 
discharges & wafer 

Ievels 

Riverbed stability 

Riverbed 
structl~res 

Riparian structures 
(erotones) 

50/L00 m3/s should be reIeased fmm rhe reservoir into the Danube channel 
higher releases only at discharges excecding 4,000 m'ls (ca. 12 dh.)  

daily flow reversal for a few kilometres upstream of the conjunction with the 
power canal caused by peaking ope,ration I 

w sudden drop of water 
IeveIs by several rneEes 

p d n a l  reducti'm of the waier Izvels thrriugh brd 
crosinn 

reductiun of flow veIocifies h m  1.2-2.0 rds to 
less than 1.0 d s  at 50 rnY/s; 

reduced flow velocities in the backwater reach of 
the power canal conjunction 

mincir variations of flow 
velocities with changes of 
bed morphologv 

r e~clrision of 81 discharge and ulster IeveI huchiations for ca. 350 dlyr. except 
for rhe reach influericed by backwater whrre'daily fluctuations of 4 metres would 
occur 
w sudde11 rise and faIl of discharges and fl ow' veIocitics in case of flood dischxge 
r e l a x  

i during a flow of 
SOI200 m3/s, the Danube 
chmncI wauld 
e~wtuaIIy form an 
adeqrrate Iaw-fiow bed 

higir floods in the frrst 
years would yield first 
riverbecl deformations 

gradua1 formation of a 
low-flow bed; silting rrp 
of reaches tvih smaIIer 
velucities 

spreading of vegetation 
in the channel outside 
the low-flow bed 

i following the drop of 
rhe waer Ievel of several 
metres the banks of the 
oId channel wau1d 
bewrne unçtable and 
collapse partially and 
locally 

afier 20 yrs. operation 
significant scoufing w 
predicted with riyerbd 
dcgradarion up f #  1.5 m 
caused hy total retcntIon 
of bedbad in the 
Dunakiliti-hSov 
Reservoir 

after 50 yrs. operation 
scounng was predicted to 
reach 3 m in some 
sections Ieading to a 
severe drop of t h t  
prevailiiig water Ieveis at 
501200 m3/s 

total destruction of the low-flow bed structures at 
higher flood discharges or by maintenance with 
partial erosion of silled r w h e ç  - growth of woody vegefation on higher eIevat ions in 
the chmnei presumedIy causing a narrowing of the 
dixharge cross-section (with the thrcat of further bed 
erosion), if noi removed by regular maintenance 

the formation of the Iow-flow bed would create a 
new riparim zone which would periadicaIIy be 
desmyeci ar higher flood discharges; rhus the riparian 
habitats would suKer from insmbiliry caused by an 
unnaturd ciifference behveen average and flood 
discharges 



I NAGYMAROS RESERVOIR 
] short term (5-10 yrs.) 1 medium term (10-20 yrs.) 1 Iong term (20-50 yrs.) 

Discharges 

Water IeveIs 

FIOIS 
velricities 

Fluctuations 
of discharges 
& water 
levers 

Riverbexi 
stabiIiiy 

- 

Riverbed 
structures 

j6 Fmm Scjeniijic Eval~rafiot~, HC-M, vol 2, chap 2. 

Riparian 
itructures 
,ecotoaes) 

daily fluctuations frorn 1,000 m3/s to more than 5,000 m3/s dependhg on the mode of 
peak operation 

ivith mode 300nCiO no r e k e  of rvaler ar Gabf ikuvo for 18.5 tirs. 
ar 2,300 m3k cornpared to pre-dm conditions (wi!hout peaking): 

+6 rn at Nagymaros, *O at Vénck, -2 m ar PaIkovitovo (dredging) 
vmi&,,, flow velocities rhrough pcak operation (mode 20UUî700): 

0.0010.95 mls a1 taiIwater Gabtikovo {riun 18 19.451, 
0.021 I .94 m/s ai PalkoviEwo (rkm 1 8 1 1.051, 
0.2811.59 m/s at the mouth of Mosoni Danube (rkm 1793.3), 
0.32/1.19 m/s at K o m h o  (rkrn 1768.3) (Kmdi  and Nagy, 1993) 

about 4,000 m3/s daily fluctuations of discharges 
daily water level fluctuations through peak operation (mode 20001700): 

4.64 m at tailwater Gabtikovo (rkm 18 19.43, 
4.38 m at Wlkovituw (rkm 180 I .05), 
2.65 rn nt tire nrouth of Mosoni Danube ( r h  1793.31, 
1 .O6 rn at Komho ( r h  

mther high fiaw velocity 
fluctuations rvith peak 
operation wr>uId cause 
general scouring in the enlire 
reach except for the last 20 
km upstream of Nagymaros 
( B o p i r  and Rakoczi, 1988) 
i al1 islands behveen Gonyu 
(rkm 1791) and Nagymaros 
worlld be Iost with b e  rise of 
the water ImeI 

a11 o~her aqiiaric habitats 
wauId experiene thorough 
rlimges in cumnt, depositio~r 
p d  scauring 

many riverbed stnictures 
were already destroyed by 
channel dredging 

i with the permanent 
inundation of numerous large 
isiands, valunble ecotones 
wuuld be Iost and a11 ripariarr 
smcnlres between GOnyii 
and Nngymarr>s wouid be 
inundated ES weII 

1768.3) (Karâdi and Nagy, 1993) 
according ra (Bognir md RWczi, 1988) evenmaI 

"mnor1ritig" of the riverbed wuuId Iie expcckd by 
seletive iransporr of srnaller grain si+= leaving a 
protectivc Iayer of coarser grave1 on the bnrtom of the 
riverbed; therefore scouring was expected to cease fier 
0.1-0.2 m depth 

bank stability ~vould be highly endangered by the shap 
rise and fall of water levels requiring rip-rap protection 
with filter layers 

evennially new riverbed structures would evolve 
according ia rhe guverning hydraulic regirne caused by 
peak apemtion; neveriheIess the hcnce prevaiIing 
conditions wouId be u~rfavor~rabIe to al1 aquatic habitais; 
the daiIy flnncmatio~rs beWeen Iow-fiow conditions and 
hi& flood fl0rr.s - natriraiIy occui-ring on Iess than 5 
dîyr. - impose instability on a11 riverine habitats and must 
be regarded as a major dmimental impact of peak 
operation; 

daily water level fluctuations up to 4.38 m at 
PalkoviEovo (rkm 181 1) and 1 .O6 m at K o r n h o  (rkrn 
1768) ivould produce a devastated strip of land of several 
metres width (about 3-12 In at slopes of 13); no 
vegetatinri grawth wouId be possible in rhis ~ r i e ;  
8 the riparian habitats Ihnt arc Iiigirly vaIuabIe in Iarge 
rivers would not exist any more 



1.73. It was expected that the degradation of 'the riverbeci previously 
caused by excessive channe1 dredging would Irave continned due to the 
total reteritiori of the bedload ai the Dunakiliti barrage. The large daily 
water IeveI fluctuations frorn peak power operation would have affected 
the part of the Danube cIiannel above Palkovieovo, contrasting with the ' steady low water discharge downstream from Dunakiliti. This would 
have significantly impacted on fluvial and riparian habitats.t37 

1.74. For the Szigetktiz floodplain, the consequences were likely to be 
disastrous, changing them to dry habitats sirnilar tu large floodplain areas 
of the Upper Rhine near Breîçacf1.'~8 They wou~h not have preverrted "a 
reperirion of the disappearance of the Rhine braich systern" as SIovakia 
assefis. ' 39 
1.75. For ille Nagrnaras reservoir, the dai1y fluctuations of water 
levels by several metres with operation at peak power would have 
yielded a devastated strip of riverbank, destroyed valuable habitats and 
generated unfavourable living conditions for the aquatic fauna in the 
reservoir.140 

(6) SURFACE W A E R S  AND GRO&WAER 
1 

1.76. Riverbed aggradafion below Bratislava has ied to the foniiatioi~ 
of the wetIarrd systerns of the Szigetkoz and i i tn j  Ostrov, located on a 
deep alluvial cone which forms the largest high quality groundwater 
aquifer in Centra1 Europe. The Danube flows have regularly flushed the 
complex systern of side-arm branches, but the Danube main channel has 
primarily determined the groundwater recharge and groundwater levels 
throughout the Kisalfold [Little Hungarian PIainl.I4' 

1.77. Further downstrearn, the aIIuviaI aquifers are mrrcli. Iess 
extensive, but nevertheless are widely used for bank-frltered groundwater 
strpply, incIrrding the supply to Budapest. III additiori, there is soms 

137 Kern, Impacts, HC-M, Annexes, vol 4 (part l),  annex 6, at p 20. 

138 Sec Plale 5. Sce also Kern, Impacts, HC-M, Annexes, vol 4 (part 1). annex 5, at 

p 23. 

' 39 SM, pam 1 b7. 

140 Kern, Impacts, HC-M, Annexes, voI 4 ( p a l  IXannex 6, p 22. The daily fluctuations 
of discharger;, fiow velocities and water I~veIs due to peak operation at GabEIkovo 
woulri be delrimenla1 to the whoIe ecosyslzm in many respects, as seen in Table 7. 

l 4 ]  Sec above, paragraphs 1.69-1.75. I 



Iinrited connection with the karst groundwater of the Transdanubian 
rnountains. 

1.78. A f u I I  accou~rt of tlre impacts of the OriginaI Project car1 bs found 
in the Scient& E ~ ~ i u ~ f i o n .  I 4z The i~npacts are cornplex, inter-related, 
and can onIy with difficulty be quantified; any quantification is subject to 
high IeveIs of uncertainty. Changes in Danube flows affect groundwater 
directIy, but aIso have impacts ori surface water quaIiiy and the 
depositionlmobiIiçation of river sediment. In turn, the distributiorr and 
deptlr of sediment mudi@ surface water-groundwater inter-reIatirinships, 
and chenrical changes in surface water and sedirnent carr !rave i~nportant 
impIications for groundwater quaIity. 

1.79. It was cIcar in 1989 that an infegratcd programme of rnodeIIing 
was rsquired to defins tfiess i~iteractions, arrd that ihis was an essential 
pre-reqrrisite for eriv ironrrrenta1 impact assessmerr t. Nevertfieless, 
throiighout its discussion of water issues, the SIovak Mernoria1 
confinuuusly refers to rnatters having been fhoroughIy s t ~ d i e d ; I ~ ~  ir 
relieç on rfie Beclitel Repofi wherever possible i ~ r  an atternpt fa 
dernonstrate eithw that no harm was expected or that it couId have been 
mitigated.144 The BecIiteI Report itself was M U C ~  inare caufious ~ I I  ifs 
assessments than the SIovak Mernoria1 porfrays and many 
important aspects of the project and its operating modes, as the foIIowing 
extracts slrow: 

"'Potential prrtblems that we bel ieve requ ire addi tianal strrdies to 
quarrtify impacts ... are the watcr quaIity and water level 
fluctuatioris dowristrea~n of the Gabtikovo barrage."145 

"DetaiIed studies of criticaI areas in Szigetkoz sliouId be 
conducfed ... The hydrugeologic characteristics of a speci fic area 
wi1l nrvst I i  keIy differ from tlie honrogenons, isotopic conditions 
assigned in the anaIog mode1 ing  tud dies.''^^^ 

142 See Scknf$c Evalw~io~r. HC-M, vvI 2, chap 3. 

143 1t contends Ihat 37 studies were devotd to probIems arising frum diffcrent watw 
regimes, and that that 36 major studies were carried ou1 cxarnining ~ h t  effcct of the 
Original Project on surface and gro~nd~aters; SM, para 2.15. I t  cites the BechreI 
Report's conclusion Ihat '%NB surface and ground watw conditions have been 
rhoror~ghly slr~died by VIZITERV and 011ier experts". SM, para 2.90, ciring BechteI 
Report {see HC-M, Arinexcs, vol 4 (part .I ), annex I ,  p 1-91. 

144 Set e.g., SM, paras 2.PI,2.95,2.97. 

145 BechteI Report; HC-M, h n c x c s ,  voI 4 {part Il,  wnex 1, p 1-9. 

14u BechteI Report; HC-M, Annexes, voI 4 (part 11, annex 1, p 1-10 



"Exploratiorr arid instaIIation of rnonitorinb welIç shouId be 
can-ied out i r i  tliose areas where seepage is fiwçible, and where 
previous studies Iiave not beeri adeq~ate."'~~ ! 

"ModeIing is nccded to assess the possibliiy of reduced DO in 
the two reservoirs.. ."145 

"[With respect tu groundwater] another- 1 O-'1 5 sites shoyld be 
5eIected for Iong-tenn measurements. .."14" 

"Groundwater quality sarnpling and qualiiy 'ana~ysis should be 
condrrcted monthly for 2 years to eshblish baseline conditions. 
Vertical sarnpIing of a few deep well? sliould alsu be 
co~idrrcted."~~~ 

"Gi+orrridwater IeveI data shonld be co11ect;d at a II  biologica 1 
monitoring stations to rnonitur habitat changes. Stream gaiking 
and water qualiiy data shouId be coIIected at sensitive waterfowl 
Iocations.. .''151 

1.80. The Iack of a comprehensive study was rebgnised by SIovak and 
international experts152 as weII as by H u n g ~ i r y ! ~ b n d  was the major 
~riotivation fur the 1990 CzechosIuvakian application to PHARE to 
engage in a "thoruugh arid cornpIex strrdy of a proper irnpact assess~rrerit 
modeI". IS4 Its stated objective was "to evaluate and verify the effects of 
previous activities and by [sic]-the new hydraulic system of hydropower 
de~eIoprnent".~ 55 ResuIts of the study are expected irr 1995. Discussi~tg 
tliis project, a rnernber of tlie EC Experts Group &te that: 

"To understand and malyze the cornplex rel~tionships between 
physica1, chernical and biological cltanges iri the surface and 
srrbsrrrface water regimes reqrr ires rnu~tidiscib~inar~ expertise in 

1 

I 
14' BechteI Report; HC-M, Annexes, wI 4 <part 1). annex I I ,  p 1-1 1. 

' 4 g  BcchteI Report; HGM, Annexes, voI 4 (part 1 ), annex ,I  , p 1-19. 

149 BechteI Rcport; HC-M, PiIrncxcs, voI 4 (part Il, mnex 11, p 1-2 1. 

lS0 BechteI Report; HC-M, Annexes, y01 4 (part 1), anIrex .I, p 1-22. 

I S 1  BechteI Report; HC-M, Annexes, voI 4 (part 1 ), annex '1, p 1-22. 

52 Sec cg., Mucha, 1930; HGM, Annexes, YOI 4 (part 2j, annex I 1 : and Refsgaard et 

a& 1994; HC-M, Annexes, vol 4 (part 21, annex 12. . 
IS3 SomIySdy et al, 1989, Watcr QuaIiQ issr~es conccrriing l h t  GNBS: ModeIs and 

appIicabiIiq, Budapest, 1989; HC-M, Ari~rcxes, vol 4 (part 21, annex 13. 

Is4 PHARE AppIication, cover page; HGM.  Annexes. vob3, annex 48. 

IS5 PHARE AppIication, preambIe; HGM,  Annexes, voI 3, annex 48. 



curnbinatiori with advanced mathematica1 modeIIing tech- 
n ique~."~  56 

He concluded tliat informat ion fro~n tlie integrated modeIIing systern ... 
"constifutes a necessary kasis for subseqrrent anaIysis of flora 
arid fauna in the f l~odp la in . " '~~  

1.81. Even today, altfiougfi significant progress has been made by both 
sides, an intcgrated erivironmenta1 assessrnent lias not yet beeri 
cumpleted. I SX 

faf Surface wafer hyd-oiogy 

1.82. The discharge regi~rre of the Danube is characterised by seasorial 
variabiliiy whicIr is governed by the AIpirre catchrrrerit of the river, 
yieldirig higher discharges in earIy srrnrrner (mean annuaI flood 5,300 
1n3k) and a Iow-flow period in the winter (average 848 m31s). Figure I 
shows the long-tenri ~nonthly hydrograph of tIrs Bratislava gauge. 

156 JC Refsgaard, K Havnq and IK Jensen. 1994, An integrated em- and 
hydrodynamic mode1 for prediction of wetlmd rcgime in the Danubian Iowland 
under al~ernaliuc operation strategies for The GabEikovo hydropowcr pIan4 Reporf 
af the confeence mr weilund mairagemenf. 2-3 lune, 1994. London; HC-M, 
Annexes, vol 4 (part 21, annex 12, at p 2. 

157 JC Refsgaard, K Havno, and JK Jensen, An Integrated Eco and Hydrodynamic 
Mode1 for Prcdiction of WetIarrd kegime in the Danrrbian Lowiand Under 
Altemalive Operation Strategies for the ~abzfkovo Hydropower Plant < 1994); HC- 
M, Annexes, voI 4 (par! 21, annex 12, at p 13. 

See above, paragraphs 1.23-1.4 1. 
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Figure 1: Average rmnfhly discharge of BraiisIma beiween l PB1 and 1990 
1 

1.83. The design of the Original Projcct was based on tlie follawing 
characteriçtic discharges at Bratislava and N a p a r o s :  ' 59  

Bratislava ; Nagyrnaros 

1901-1950 1 1901-1950 

Average flow: 2,025 m31s i 2,421 rnqs 
Lowest ff ow (year): 5 70 m31s j 1 948) 590 m31s ( 1947) 

1 
Higiiest flood (year): 10,400 m31s ( 1954) 8,180 m31s (1965) 

I 

20 year flood: - 8,750 m31s j 7,650 m31s 

100 year flood: 1 0,600 m31s ! 8,700 m31s 
I 

1,000 year flood: 13,000 m31s ; 10,000 m31s 
I 

10,000 year flood: 15,000 m31s ; ! 11,100m~1ç 

Under tlre Original Project, the discharge to the &nube channe1 from the 
reservoir was to be 50 m31s (instead of tlre traditionci1 discharges sliown 
in Figure i), wifh unspecified increases of up tu 200 m3/s in the growing 
season. Flood discharges exceeding 4,000 m31s would be reIeased at 
DunakiIiti irito tfie bed of the Danube. 

! 
! 

I 
! 

I 33 Joinl ConlractüaI PIan, Summary Description, sectioi 0- 1 { 1977); HM, Annexes, 
vol 3, annex 24. 
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1.84. The SIovak Mernoria1 srrggesfs that there wotrld be an increased 
flow in tfie Danube s i d e - a r n ~ . ~ ~ ~  This is no1 quite correct and ignores 
the important cffects of flood flows and their associared freqirency un the 
nattrral frrnctioning of the Szigetkoz wetIands.161 + 

1.85. Before the degradation of the riverbed started in the 1950s, nrany 
of the side brariches were stiII open.162 The discharge in the side ' 
branches of the Szigetkoz and i i tny Ostrov, e.g., in the reach of 
GabCikovo (rkm 1833-1816), amounted to about 20% for a total 
discharge of 1,005 rn3fs. At a discharge of 1,958 m31s, which was 
exceeded on 168 days per year, the side branches carried up to 500 
m31s. 163 

1.86. After degradation of the riverbed and the closure of entrances o f  
side-arms to improve navigation, the threshold for the branch system 
inflow increased to 2,500 m3/ç which typically occurs for 75-100 days 
per year. Table 3 shows the 1980 flow regime for the Danube and its 
side-ar~ns. From this, it is clear that al1 of the side-ams were inundated 
at least once a year and that many of the side-ams received a good 
snpply of water for a Iarge portion of the year. 

SM, para 2.95, citing Bechtel Report, p 2-7 and 2-8 (see NC-M, Annexes, vol 4 
(part I), annex 1). It is also suggested that there would be an increased florv in the 
Mosoni Danube with the O+ginai Project (SM, para 2.95) and that the flow in the 
seepage cannls would help to maintain surface water levels (SM, para 2.96). 
Although i t  is  true that the Original Project allowed for a constant but small supply 
of water to thc Mosoni Danube, inundations would seldom have occurred, sce 
beIow Tubh 4. The seepzge canais wouid have only maintained surfacc water in the 
~arraIs and side arn~s~thernseIves, nat in the çurrounding regions. 

I fi I See beIorv, Table 4. 

Sec the discussion above, puagraphs I.SSrr.68, on industrial drcdging as being 
primarily rttspunsible for fhe degradation of the riverbed and oti possibIe soIirtions 
tu thc exist ing degradation. 

163 Mucha, Report on Ternporary Water Management Regime - Independent Scmario. 

BratisIava, November 1993. 



kalile 3: Flow regimo of the Danube in 1980 164 

1 

1.87. If the Original Projecf were to have bec; irnpltmented, average 
discharges to the Hungarian branch systern u-rider normal operating 
conditions worrld range fram 15-25 m3is. These /flows worrId onIy have 
been exceeded if there was a discharge from the reservoir into the power 
cana1 and Danube channe1 toiaIIing between s ,~Qo-~ ,soo  m3k, and then 
unly in sonle side branches. That nomaIIy occuis every 5-10 years. AI1 

I side brancires tvould only become inundate$ every 10-25 years, 
correspond hg  wi th 7,500-8,000 m31s.1 b5 , I 

I 
I 
1 

164 The data for this table came from CEC Working Group Report, 23 November 1992, 
pp 16-17 and its appendix G, p 2. The "duration" column in this table is different 
from Table 3.1 in the Scienfifc Evaluation (vol 2, chap 3, Table 3.1) and from 
annex 6 (Kern, vol 4 (part 2)). Those two documents reprinted the CEC Table 
exactly as it appeared in the Working Group Report., After HC-M, vols 2 and 4 
were finalised, it was discovered that the CEC Table itself contained errors and that 
the correct data is in the Appendix to that Report. , 

- 
Characteristic flow 

situation 

FIow IargeIy confined to 

groynes within main 

chme1 

Flow in main channe1 
ald pemranerrl branches 

Flow in a ferv river mns 

FIow in some river m s  

Flow in almost al1 river 
arms 

Complete inundation of 
flood plain 

Deep inundation of 
fl oodplain 

165 CEC, Fact-Finding Mission on Variant C, October 1992; HM, Annexes, vol 5 (pari 
S), annex 13. Also discussed in Scientl$c EvaIrtaiiori. HC-M, voI 2, ch 2.3.2. 

I 

Discharge 

- 1980- 
conditions 

(m3ts) 

c 1,000 

1,00D- 1,800 

1,800-2,500 

2,500-3,500 

3,500-4,00 

> 4,500 

6,000 

Water levels 

at 

Dunaremete 

(m) 

2.3 

3.7 

3.7-4.5 

4.5-5.2 

5.2-5.6 

5.6 

6.2 

1 

Flow ' 

veIocity in 

main 
I 

channe1 at 

Dunaremete 

(mis) , 

4 1 4 ; 
I 

1.4- 1.8 f 

I i 

1.8-2.0 , 
I 

2.0-2.2 1 
1 

2.2-2.3 ' 

I 
I 

2.3 , , 

I 

2.4 I 

I 

Average 
duration 

fdayslyear) 

12 days 

142 days 

122 days 

68 days 

17 days 

3 days 

Iday 

Frequency 
(events/ 

yem) 

Ser~eraI rimes 

per Y= 

SeveraI t imes 

per year 

Sevcral times 

per year 

Several times 
per year 

Several times 
per year 

Once per 
Year 

Once per 
3 -4 yeas 





i 
inundations in the fioodplain and the Iack of water fluctuations generally 
wouId have had serious ecci1ogicaI ccinsequences, describal elsewhere. Ib7 

39. Other effectç include those due to the Nagyrnaros reservoir which 
would have encompassed a 6 metre increase in water Ieveb at 
Nagyrnaros with a typical daily variation in water IeveIs of 4.4 rnetres at 
Sap. The prufound eRect of this on the environment of this reach is 
discussed in the Scient@c EvaIuatiun. ImpIicat iqns for water qua1 iîy are 
discussed be1ow. 

fbf Surface wafer guaIiQ 

1.90. The SIovak Mernorial argues that by ApriI 1989 if was accepted 
that it was to be "a basic requirerne~it of fre impIernerrtatiori of the G/N 
Systern that there çhouId be no deterioration-of the water quaIity in the 
Danube".16B As can be seen from the Scienl$c E v a ~ u a l i o ~ , I ~ ~  th is is not 
the case. 

1 -91. The SIovak Mernoria1 corrterids t11at the- creatio~i of the reservoir 
upstream of Nagymaros couid have a beneficia1 effect because the 
reservoir, by s1owing down water flows, Ieds to increased deposition of 
sediment and therefofe the clarification of water in the reservoir. The 
increase in surface water area within the reservoir increases oxygen 
absorption arid thus dissoIved oxygen content of the water. Finally, the 
Ionger reterrtion tinre aIIows the breaking down of the organic Ioad in the 

,river. 170 

1.92. - In reality there are both positive and negative effect~.'~' The 
probIerns are compIex and require detailed evaluation. But simulation - 

'results indicate predominantly negatiye effecis. 17? 

1.93. The SIovak Memorial aIso argues that the main threat to the 
water quaIity of the Danube is not the OriginaI Project but human 
polIutio~r.~~~ 

167 Sce bclow, paragrnphs 1.149- 1.153. See also Scieibgc EvaI~~a~ion. HC-M, voI 2. 
chap 4; and HGM, Annexes, vol 4 (part 21, annexes 15, 16, 17, 18, and 19. 

168 SM, para 2.W. 

I Scienfific Evnltlafion, HC-M, voI 2, chap 3. 

SM, para 2.92. 

171 Sm aIso Scicnrifir Evnlmiion, HGM, voI 2, chap 3.3.2. 

172 Sec ScienfGc Evui~~~~rion, HC-M, ml 2, chap 3. 



1.94. It shouId be noted that historicaI trends of surface water qualiry 
show a dramatic increase since 1960 in the nutrients nitrogen and 
phosphorus, which are no longer limiting for eutrophication. Prior to 
implementation of Variant C, an order of magnitude increase in aIgal 
biomass had occurred, and a change in phytoplankton communities, with 
green s Igae, blue-green algae and flagel Iates predom iriating under 
srrrnmer conditions.174 Increasing seasonal variabiIity in water quality 
had been observeci and a çignificant iricreaçe in die ditrrnaI fi uctuation of 
dissolved oxygen in the vegetation growing season, leading to over- 
saturation. Hence one primary concem i s  the impact of the Original 
Project on eutrophication. 

1 -95. Recenr çimuIaf ion restrlts show a near-doubling of algal biomass 
due to the DtrnakiIiti r e s e ~ 0 i r . I ~ ~  SoIutio~is proposed by BechteI fo 
mitigate these e f l e ~ t s I ~ ~  remain to be evaluated in detaiI, and departed 
sigrrificantIy fiom the Original Project. The fact remains, however, that 
only a few months before the deadline for closing the Danube at 
Dunakiliti to allow for the filling of the reservoir, those two proposais 
were not part of the Project. As to human pollution, the effect of 
increased algal biomass on biochernical oxygen dernand (a primary 
indicator of water quaIiv for aqtraric Iife) caIi exceed the impacts of 
waste water d ischarges. Eutroph ication probIems are un 1 ikely tu be 
resolved without a regional restriction on nutrient inputs to the Danube. 

1.96. A second set of issues relates to the effects of peak power 
generation on tributary rivers. For example, flow reversal in the Mosoni 
Danube is IikeIy to Iead to unacceptable water qualiiy, given either waste 
water discharges or stom water overflows.177 

1.97. The SIovak Mernorial acknowledgei as an area of concern the 
deposition of heavy metals in the reservoir. It rnerely states that the best 
method of eliminating this problem is by eliminating the industrial 
discharge of heavy metals into the Danube. Alternativety, sediment 
carrying Iieavy metals can be dredged at 3-5 year intervaI~.'~~ 

174 For explanation as to how Variant C has affected this, see below paragraphs 3.33- 
3.34 

175 Scient$îc Evaluation, HC-M, vol 2, Figure 3.6. 

IT6 The Bechtel Repor~ proposed inrreased flows #ver the DunakiIiti weir during ihis 
time md operation of Gabtlkovo at this fime as a run-of-river pian[, Le., on a 
constant flow basis; SM, para 2.93, citing BechIeI Repori (set: HC-M, Annexes, vol 
4, annex 1, pp 2-4,2-5). 

177 Scientific Evuluaiion, WC-M, vol 2, chap 3.3.2.2. 

178 SM, para 2.94. 



1.98. Dredging, however, results in a host of other problems, not least 
disposal. In 1990, one year after Hungary called for thorough 
investigation of this risk, Czechosiovakia itse1f came to the condusion 
that rhese risks were serious indeed and urged that a more detailed 
mode1Iing programme be irnpIemented to detemine rnsthods for 
containing the risks, stafing: 

"Deposition of sediments containing heavy metals and organic 
materials in the reservoir should be avoided. Percolation of such 
contaminants into the aquifer could cause serious, irreversible 
grciund water quality problems."179 

1.99. It is evident that impacts of the OriginaI Project in ferms of water 
quality were inadequately researched in the earIy studies of 
environmental impact, and even today have yet to be fully explored. It is 
clear, at least, that the Original Project would increase existing problems 
of eutrophication and exacerbate exisfing problems of effluent discharges 
and 1 that risks from Iong-lem acciirnuIatiorr of micropollrrtantç in 
sediment muId arise. AdditionaIIy, it can be noted that efntient freat~nent 
is not necessarily a soIrrtion tu the anticipafed water q u a l i ~  problems. 

1 .IOO. The SIovak Mernorial states that duc tu the decrease in Danube 
water ieveIs over the past 30 years, "the conditions for the recharge of 
fhe aqrrifer and ifs water.suppIy wells were de te r i~ra t ing" .~~~ Citing f he 
Bechtel Report, it contends that with seepage canais recharging the area, 
the groundwater table level could be maintained.181 It also contends that 

. the net change to aquifer groundwater supply throughout the affected 
area would have been minimal, again citing the Bechtel Report.182 

I . I O I .  It  is me rhat in certain Iocationç of the Szigetk~z, tlre 
groundwater 1eveIs have faIIen, as a result of bed degradation, by 
approximately 1 metre. But groundwater simuiations show that the 
impact of the Original Project would be ta decrease groundwater levels 

P H A R E  Application; RC-M, Annexes, val 3, mnex 48, p 8. 

SM, para 1.62. 
1 

18' SM, para 2.101, citing Bechtel Report (see HC-M, Annexes, vol 4, annex 1,  p 2- 
I s>. 

I g 2  SM, para 2.103, citing BechlcI-Rcpori. (see HC-M, Annexes, voI 4, annex 1, p 2- 
15). 



by 3 timw this amount in some areas (PIafe da). The pr-edicted effects are 
hIIy described iri the Scienrific  valua arion^^^ and are sun~rnarised below. 

1.102. The extenf of the aIIuvia1 aquifer underIyi11g the Little Danubian 
Plain is illustratecl in Plares 3.2 and 3.3 irr VoIurne 5. Prior to tlre 
diversion of the Danube, groundwaier Iavelç throughout tIre Szigetkoz 
and adjacent areas were deternr i~ied by Danube water I e ~ e I s . ~ ~ ~  CapiIIary 
rise can provide a significant source of naturd srrb-irrigation, where 
gruundwater Ieveb reacli the covei-ing fine soi1 horizons {Phte Sb). ' 8 5  

, Tlie average deptIr of groundwatw balow ground çrrrface is illustrated in 
Volume 5, Phte 3.5, for 1980 co~rdif ions. The îypical seasonaI pattern of 
Danube flows ge~ierated maximum groundwater IeveIs iri the surnmer 
period of nraximum water require~nent for plants. CIoçe to tlre Danube, 
fluciuations of two nretres or rnore occurred. Towards tlie Mosoni 
Danube, these have reduced. to one metre or Iess. Figare 3.9 in the 
Scienrifir Evafwtion shows the seaçonaI variabiliiy arrd histurica1 trends 
in groundwater IeveIs for. a transecf of three weils, at i~icreasirrg distance 
frorn the Danube.IB6 The ampIitride of variatiorr has remained Iar-geIy 
unchanged çince the 1950s, altlrouglr irt response to river bed degradat ion 
a decrease in IeveIs of appraximateIy one nretre Iras occurred in the 
Upper Szigetksz. 

1.103. Sonre groundwater frum the Szigetkoz is used for water supply, 
but the resource is as yet IargeIy urrexpluited. Estirnates of yield are 
sirnijar to the needs of a capital city such as Budapest. The srnaI1er 
ahvia1 aquifers downstream are Inore extensively us&, in particuiar for 
the Budapest water supply. 

1.104. Impacts of the Original Project have been invest igated by 
groundwater simulation çhown on PI& da. The regionaI flow patterns 
change radicaIIY. Ig7 The prirnary rechxge sources becorne the reservoir 
itseif and the side-ar~n system. Groundwater increases occur near the 
reservoir, but dccreases in groundwatcr IeveIs are predicted to exceed 
three metres and to affect an area of approximateIy 300 square kilomemes 
on the Hurigarian side.188 Sub-irrigation would be reduced or lost over 

I F 3  Scieirt$c E v ~ i u ~ f i o n ,  HC-M, voI 2, chap 3.4.2. 
IS4 See Piofe 3.5, HC-M, Annexes, vol S. 

I 85 Sec Phfc  3.4, HC-M, Annexes, vol 5. 

IZCr Sce P l a ? ~  3.13, WC-M, Annexes, vu1 5 for ttheir location. 

18' See Piaie 3.10, HC-M, An~rexcs, vol S. 

I " See Pl& Sn; see aIso Scienrijic Lvn/uafion, H G M ,  voI 2, Table 3.4. 



167 square kilometreç as show in Plare 5b.Ip9 However, reçultç are 
sensitive to tfie uriceriain effects of clogging associated witlr tlie 
depasitio~i of fine sediment. 

1.105. The SIovak Mernoria1 argues tfiat the penetration of human 
po1Iution from the surface lias caused an increasc in certain poIIutants in 
the uppermost zone of the aquifer. But such po1Iution is IocaIised, and 
Iimited tu the upper Iayer (10-20 ~neires) of the aquifer. Most of the 
aquifer is of good quality.1g1 Tfiere are, however, very serious concerns 
as to the impact of the Original Project on groundwater quaIily of the 
Szigetk~z, as detai Ied i ~ i  tlie Scient@ EvaIz(cf~ion, volume 2, chapter 
3.52, and as outIined below. 

1.106. It çhould a150 be rioted tIrat, further downstream, tfrere is a IikeIy 
degradation of karst waters due to backwater effects of the Nagyrnaros 
dam. But the main issues concera bank-filtered wells, which are 
considered separateIy, below. \ 

(df Groundwater qualip in fhe Szigerkez and adjacent areas 

1.107. Under natnraI conditions, recharge frorn tlie Danube is of high 
cliernical quaiity and this deterrnines tlie present groundwater quaIily. 
However, sedimertt deposition in the side-arms has Ied to important 
chernicaI changes. Organic decay consumes oxygen; urider reducirig 
conditions, iron, manganese and arnrrionirrnr are readiIy reIeased. 

1.108. There are serious corrcerns for groundwater qnality associated 
with the OrigirraI Project. Sediment deposition in the Dunakiliti 
Reservoir is expecred to decay, and may Iead to Qre water quaIity 
problems. This iç confirmed .by international experience, incI uding, for 

IBP See Plate Sb: sce aIso Scienifi E Y U I I I Q I ~ ~ ~ ,  HC-M, vol 2, Tabk 3.5. 

SM, para I .G2; I t  states rhat Ihe aquifer is made up of water bearing sediment which 
in their dcepest sections reach "thicknesses of 300 m or more"; SM, pam 1.61; This 
is only true for IIre grave1 Iaycr of highm grain size, but the joint SIovak-Hungarian 
ge~pIrysica1 nrcasuremerrts show that rhe Iota1 grave1 Iayer c m  reach 600-700 m (see 
fluse 3.3, HC-M, Annexes, voI S),  and ünder thosc lie Iayers which werc not 
penerrated even with a driIling of  2,000 meIres. Thus, ttrc watcr vuIiime which cm 
be contaminated is mr~ch greater than is indicatcd Eonr this siatemenf. 

19' Liebe, Enviro~rmentaI-EcoI~gicaI Effects of tht GabEikovo-Nagynraros Projecl on 
Snbsurface Waters in Budapest, 1994; HM, vol 1, appendis 3. 









instance, the AItenworth r e se~c i i r , I~~  and the Abwinden-Asten power 
bofh o n .  the Austrian Danube. Thcse concerns have been 

acknowledged both by S l ~ v a k i a ' ~ ~  and the C E  Fact-Finding 
Mission. 195 Predictions are highly uncertain, but a recent sensjtivity 
analysis suggests that such occurrence is likely in the reservoir. These 
effects are already observed in the side-arm system;1g6 which would 
become the other main source of groundwater recharge. There is a 
significant risk that the aquifer, over a period of years or decades, would 
become unfit for water supply. 

1.109. Citirig, again, the BechteI Report, the Siovak Mernorial suggests 
there Inay be improvernent, or at the very Ieast no rneasured impact, on 
the weIIs "Iocated downstream of Nagy~naros".~~ It continues with a 
confuseci descripfion of effects to the Budapest water works, most of 
wlrich are upstream 0fBudapest.'~8 

1.1 10. While there is some pollution of wells downstream of Budapest, 
this does not justify further darnage to the water supplies. But the 
primary concern is for the well-fields to the north of Budapest, which 
provide approximately two-thirds of the Budapest supply. Concern for 
bank-filtered wells also applies to the river reach upstream of 
Nagymaros. These issues are fully described in the Scient#c 
EvaIu~tiar~,'~~ and are siirnmarised bdow. 

H q  and Nachtnebel, Eco-system siudy of AI~enwOrth. Changes by the Danuhian 
power plant AIienwonh, in Gzmran i v  ith EngIish srrmmaries, Vicnna, 1989, rired in 
Scieniz3c EvaItl~iiun~ HC-M, vol 2,  chap 3.5.2. 

Frischherz, von H, H Jung and W Urban, Impact of Bank Filtratiati on thc 
Groundwater, 1986, ~sterreichische Wasserwirtschafi, pp 222-233, cited in 
ScientiJc Evaluution, HC-M, vol 2, chap 3.5.2. 

Muchq 1990, HC-M, Annexes, vol 4 (part 2), annex I l ;  Mucha & Paulikova, 
Croundwater Quality in the Danubian Lowland Downwards from Bratislava, 
European Watcr Pollution Control l(5): 13-16 (1991); HM, Annexes, vol 5 (part 1), 
annex 11. 

CEC, Fact Finding Mission on Variant C, 31 October 1992; HM, Annexes, vol 5 
(pan 21, annex I3; see above, aIso patagraphs 3.33-3.34. 

Pfnle 3.15, HC-M, Annexes, vol 5. 

SM, para 2.104. 

SM, para 2.106. 

Scienfljic Evu/~lation, HC-M, vol 2, chap 3.6.5.1. 



1.11 1. In the river reach frorn Gonyü to ~ u d a ~ e s t ,  bank-filtered wells 
have been developed to a varying extent to exploit the aIIuviaI aquifer. 
Behveen Gan@ and Nagymaros, the reach itjflrrenced by backwater 
effects fia; the proposed dam at Nagyrnaros, major well-fields have an 
existing capacify of approxinrately 30,000 n ~ ~ / i ? a ~ , " ~  and potential 
resources of 19,000 rn3kIay and 75,000 rn31day jhave been identified irr 
the ~ c s - ~ o m ~ r o m - ~ l m ~ s n e s z m ~ ~ ~  and Eszrergom reaches.201 

1 

1.1 12. BeIow Nagymaros, 54% of the Budapest Watenvorks suppIy 
cornes from the major well-fields to the north of the city, principally 
Szentendre I ~ l a n d . ~ o ~  Jt is therefore an issue of national importance to 
evaluate the potential risk to these resources, considering effects both 
upstream and downstream of the Nagymaros dani. 

1.1 13. Bank-filtration is used extensively on thé major European rivers. 
It. has been shown to be highly effective in removing contaminants, for 
example inorganic and organic pollutants, *avy -metals, aIgae and 
b a c ~ e r i a , ~ ~ ~  although rhere is a dependence of remuval efficiency on the 
lengh of the filter parhway. However, the water qtraIity of bank-filtered 
weIIs is dependent on the cheniical conditions in the filter Iayer. If 
chemically-redrrcing conditions develop, mobilisation of metals such as 
iron and manganese (and other heavy metal paIluranrs ivhich may be 
present in river sedimerrt) may occur, togethei with the generatio~r of 
ammonium, and in addition serious clogging probiems c m  arise due to 
bacterial a c t i ~ i t y . ~ ~ ~  

1.1 14. The yield in terms of water quantity from bank-filtered wells i s  
dependent on river water levels and the hydraulic connection with the 
river. This in turn is affected by the ge,ometry and material properties of 
the riverbed. The primary concerns for bank-filtered water supplies are 
associated with a combination of these two factors. Changes to river 
water levelç and riverbed IeveIs wiII affect changing patterns of 
çedimentaf ion wi1I cause deposition of organic-rich sediment. Their Iorig- 
tem degradation can change the chernical state of the filter system, with 
çerious adverse conseqrrences. 

200 See Plate 3.8, HC-M, Annexes, vol 5. 

201 Scientific Evaluafion, HC-M, vol 2, chap 3.6.1. ' 

. . 

202 See Plate 3.9, HC-M, Annexes, vol 5. I 

203 Se.e c.g., Sonthcimer, 1980: Hermann et ai, 1986;:~horur i t  al, 1992, cited in 
Scienttjic Evaluation, HC-M, vol 2, chap 3.6.2. i 

1 204 van dcr Koaij et al, 1985, cited in Sciefrr$c Evaluafion, HC-M, vol 2, chap 3:h.Z. 



1.1 1 S .  In addition, it is not uncornmon in intemationa1 experience for 
adjacent grctundwater to have inferior water qua1 iiy to barrk-fi Irered river 
water. Reductiorr in riwr bed hydrauIic connection can Iead to increased 

_ well capture of poorer quality water. 

1.1 1 6.  Two examples, discussed in detail in the Scient#c EvaE~ation,~0~ 
demonstrate the occurrence of these processes in the Gonyu-Budapest 
reach. 

1 ,117. River training and dredging of the Danube channel adjacent to 
thfie Budapest Watenvorks well field on Szentendre is1and206 led to the 
Iocalised deposition of fine sediment adjacent to certain bûnk-fiItered 
W ~ I I S . ~ ~ ~  Water qriality prciblerns developed over a period of years and 
were first investigated in the mid A~nmcinirrm and manganese 
conce~itrations were observed which were 90 and 200 times EC guide 
levels, respectively. FoIIawing changes in river training, sediment 
rernovaI adjacent tu one of the affectecl we1Is led tu an increase in 
qrraIity. Reccnt data (1993) show that at other affected wells, where the 
sediment remained, the problem has continued.209 

1.1 18. The second exarnple concems the Nagymaros Watenvorks. Two 
bank-filtration wells of the Nagymaros Watenvorks of the Danube 
Regional Water Company were operated on the left bank of the Danube 
at rkm 1693 between 1963 and 1988. Rapid water quality deterioration 
began in both wells in the early 1980s.210 The manganese and 
ammonium cortcentrations exceeded drinking water limits and the 
operating licences for the weIIs were withdrawn. A Raney-type weII was 
installecl two kilornetreç downstream in 1985. WitIiirr six years the water 
quaIity became linacceptable. The resuIts show a change of redox 

- 

conditions Ieading ro increased manganese and ammonium and reduced 
nitrate c~ncentrations.~ I 1 

205 Scieniijic Euaiualion, HC-M, vol 2, chap 3.6.3 

Plate 3.9, HC-M, Annexes, vol 5. 
207 Scientific Evaluation, HC-M, vol 2, Figure 3.23. 

LBszIir el RI, impacts of river training on the quality of bank-filtered waters, (1 986) 
22 ( 5 )  Wat Sci Tech at 167-172, cirtd in Scienfific E~ulitajioii, HCM, vol 2, chap 
3.6.3.1. 

Sciei~r& EvaI~~afion, HC-M, val 2, chap 3.6.3. I 

I o  Scieirtific Evalnaiion, HC-M, vol 2, rhap 3.6.3.2; and Figures 3.30 and 3.31. 

Z1  I Scienrijic Evnhrariort, HC-M, vol 2, chap 3.5.3.2; and Figure 3.32. 



1.1 19. The adverse changes in water quiilid in these three wells 
occurred due to bed sediment deposition. It is ,believed to be a direct 
resrrlt of the Nagyrnaros coffer dam construcfion., 

1.120. In the back-water reach of the Nagymaros dam, sedirnent 
deposition is caIcuIated to affect the qualie of existing watenvorks. 

1.121. Dowristrearn of Nagymaros, dredging was ro have taken place 
and simulations show that hrther bed degradaiion is expected due to 
erosion. These effects are compounded by 'changing patterns of sediment 
deposition. It is concluded that there is a serious risk of yield reduction 
and water quality deterioration in the major well fields providing water 
supply to Budapest. 

(7)' SOILS, AGRlCULTURE AND FORESTRY 

1.122. The SIovak Mernorial presents the Original Praject as enliancing 
the prodrtctiviry of the affected region: 

"The Project worrId undeniably have had an effect on the 
prodrrcfivi~ of these important regions i f -no  plans had been 
made fo mainQin water leveIs: withorrr the dedication of new 
flows, further productivity wou1d have been reduced by one 
third."2L2 

1.123. According to this view, the Original ~ r o j e c t  wàs neceçsary for 
agriculture and forestry because of "sinking ground water levels and 
insuscient water resources for irrigation needsw.213 The argument is 
premised on two main assumptions: 

* increased water flowing into the flaodplain and side-amç 
improveç the recharge system and thuç grqundwater conditions; 

* the building of weks irnproves mnditions'in the long term. 

Neifter of these assumptions cari be sustained. 

1.124. An initial and crucial reason iç that the recharge system wouId 
not have been adeqrrate. The Original Project wouid have discharged on 
the average 15-25 m3/s into the side branches and only 50 m3/s into the 

, 212 SM, para 2.1 16. 

213 SM, para 1.65. See also SM, paras 1.57, 1.58, 2.16, 2.85. For the cause of the 
sinking grtiuridwater levels, see above paragraphs 1.61-1.68. 



Danube bed, witlr up fo 200 m31s ailowed during tirnes of need214 This 
wouId not have been ;idequate to maintain groundwater recharge, average 
groundwatcr Ievels or fheir natrrral variabiIity.ZT5 Rather, as 
demonstrated iii PIare 50, even in the beçt-case sceriario of 200 m31s 
discharge, there would have beeii a significant drop in groundwater. 
What would happen in reality is tliat the enormous reduction in Danube 
flows, from 2000 m31s to 50-200 rn31s,2]6 and the correçponding drop in 
river water levels, would result in a situation where the river bed is no 
longer the main source of groundwater recharge; on the contrary it would 
tend to act as a drain. 

1.125. As a conseqtrence the grorrndwaters in the key areas of the 
Szigetkoz wouId tend not to reach the covering Iayer of fine soi1 to 
provide sub-irrigation?I1 The differential before and afier the 
implenreritation of the Original Projecf is even greater during periods of 
high flows into the Danube bed.21a 

1.125. SecondIy, the building of weirs entaiIs a Ioss of naîuraI ecoIogicaI 
f~nct ioning .~ '9  In the short term, grorrndwater IeveIs can be raised but 
without reproducing their natural variability, which i s  essential both for 
tlie adjacent habitats and the more extensive groundwater system. In the 
long terrn, serious questions remain as to their sustainability with respect 
to sediment deposition and groundwater quality changes. Moreover, 
undenvater weirs create an artificial and unrepresentative environment, 
with long-term ecological effects. The EC Experts Croup, which 
recornrnended the building of weirs as an interim measure, acknowledged 
the danger and fi~tility of brriIding weirs if the Danube were anly to 
recsive a srnaII f l ~ w . ~ ~  In fact, weirs were never provided for in the 
OrigiriaI Project. As the SIovak Mernoriai acknowledgeç, these were only 
"foreseen" existing in 1989.221 

214 See Table 4. 

215 For issues of water qualiiy see above, paragraphs 1.76-1.12 1 .  

21 See Plafe 6b. For a further description, see HM, paras 5.60-5.67. 
218 See Scienfific Evaiuation, HC-M, vol 2, Table 3.5. 

I 9  See Scieirce EvaI~zalio,~, HC-M, val 2, chap 4; see beIorrr, paragraphs 3. IO4 - 3.105. 

220 Worki~rg Gronp of Monitoring and Water Management Eirpens fur the Gabtikavo 
Systern of Loch, Repon on Ttmporary Water Management Regime, 1 December 
1993; HM, Annexes, voI 5 (pari 2), anriex 19, point 7.9. 

Z21 SM, para 2.70. 
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(a) The impact on mils: 
I 

1.127. The area affected by tIre Original Projecf lis a Iarge alluvia1 plain, 
rich in varions vaItiable natural ecosysfems. At tfie same rime, the area is 
a traditionally importani agricuItura1 and foresfq region iri Hungary. The 
distribiition of soiIs . has developed in respon'se to- the groundwater 
~ g i r n e . ~ ~  The area has a continental clinlate with exbernes of 
temperattire and Iow precipitation. The rnoisturq regirne (the depth and 
fluctuation of the groirndwater-table) and hydrqphyçical characteristics 
of the soiIç of the Danube alluvial terrace generally mitigate the impacts 
of weather extrernes over much of the r e g i ~ n . ~ ~ ~  The Slovak Mernorial 
ignores the importance of this natural sub-irrigation system. 

1.128. High quality groundwater is drawn up! by capillary action to 
provide an important contribution to the water-use of natural vegetation 
and cultivated crops. This can only occur, however, where the 
groundwater-table reaches the fine-textured sediment which overlie the 
grave1 aqrrifers of the aIlrrviaI terrace. Any chànge tu the gi-ourrdwater 
table changes the soi1 moistuw regime. This in Grn determines the  water 
available for plant-transpiration and aerat ion and temperature of the soiI. 
Thus the nutrient starus of the soi1 is affectai, and itr the Iong ferm, soi1 
stniciure. This modification affects agricrilti~re, forestry and the 
ecosystem. 

1.129. As conciuded in the Scientific ~valuatibn, the Original Project 
would have had different effects in different areas depending on the type 
of soil: this is clearly shown in Figure 2.224 Plate 68 demonstrates the 
likely impact of the Original Project on capillary moisture supply. It is 
estimated that 80 square kilometres would have! suffered a total loss- of 
moisture supply, and 167 square kilometres at least some reduction of 
capil lary water.225 ! 

i 
I 

1.130. This loss corrld have been expected to re-It in important changes 
to IacaI soil moisture and dremical regimes, to species and to biologicâl 
productivity, to soi1 productiviv and to crop yi~Ids and the secürity of 
yield (Le., rendering them nrore drorrght se~rs i t ivef .~~~ 

i 

222 Scientgc Evaiuation. HC-M. vol 2, chap 5.1.6. 

223 HM, paras 5.60-5.67. 

224 See also HM, paras 5.60-5.67. 

225 ScientiJic Evaluatian, HC-M, vol 2, Table 3.5 and Plate 66. 

226 HC-M, Annexes, vol 4 (part Z), annex 20. 
1 



Case 1 Case 2 Case 3 

Graundwaier Ieuet Groundwater level Groundwafer level 
wrthin the above the çinks from caver Iayer 

gravel s:iata grave1 strata to the gravel strata 

Predam capillary nse . 0 mmlyear 100-1 50 mmlyear 100-1 50 mmlyear 

Postdarn capiIlary riçe O rnmlyear 50-1 00 rnrneear O rnmbear 

Figure 2: The egecr of the Iowerirtg of~he grounha~er  able on capiIIaty rise 

I . i 3 1. The dianges in the rnoisrure regirne of soi15 were aIço IikeIy tu 
result in important long-term changes to the biogeochemicaf cycles of 
various elements, and the chernical regime of the soil. Of particular 
concem is the potential developrnent of carbonate accumulation layers, 
lime concretions and lime coated gravels. Changes to the soil water 
regime can lead to carbonate hardpan development, and hence a 
reduction in effective soil depth, isolation from underlying groundwater 
and drought s e n s i t i ~ i t y . ~ ~ ~  

227 HC-M, Annexes, voI 4 (part 2), annex 20. 



1.132. Lowering of groundwater-tables wouId have led to a loss of soil 
fertility. While water-table increases might have: had favourable effects 
from the perspective of iincreased sub-irrigation, a ntrmber of adverse 
consequences couId also have been anticipated. Tfiese would have 
inclnded loss of aeration, Ieading to unfavourable changes in soil biota, 
micrabioIogica1 processes and nu trient regirne; problems of f i  I Iage and 
general access by agricuItural machines; carbonate acctrrnulation, with 
implications as described abovq secondaj salinisationial kaIisati011 
processes under the influences of a stagnant sha11ow water-table and Irigh 
gratrndwater sa linity.22g 

1 

1.133. For the light soils of the region, with poor soil water retention 
characteristics, frequent irrigation would have been necessary to replace 
the natural capillary supply to agricultural crops. Yet, irrigation would 
not have improved the situation in al1 areas, ;or would it have been 
beneficial to the natural ecosystems. Not only is  irrigation expensive, but 
there are potential adverse environmental con~equences.2~~ It can lead to 
chernical leaching and soi1 structure degradation. SoiIs also becorne 
vulnerable to surface degradation frorn frequent irrigation. Sub-irrigation 
frorn a srrpply of grotrndwater has none of these negative effecrs. 

1.134. Strrdies have shown that during the period 1980-1 992, 53% of the 
farmland had sufficient groundwater available for natural sub-irrigation 
due to capillary rise. For al1 crop specieç and soil,types, yields are linked 
to water-table levels. For example, for average rainfall years before 1992 
areas with water-tables within 2 metres of the surface showed a yield 
increase of 10.8%; for water-tables between 2 mies and 3 metres below 
the surface the yield increase was 7.4% as compared to those without 
sub-irrigation. In dry years, the effect of a high gronndwater-table Ievel 
was much greater ( 15- 19% y ieId increase for higti water-table conditions; 
I O- 1 1 % increase for 2-3 rnetre water-table d e p t h ~ ) ? ~ ~  

, ' 
1.135. The koundwater-table wouId have been redrrced in much of the 
Szigetküz if the Original Project had-been i r n j ~ I e ~ & ~ t e d . ~ ~ ~  AIready prior 
to Hungary's termination, 130 hectares of fierds and 260 hectares of 

l 

\ I 
228 Scientifîc Evaluation, HC-M, vol 2, chap 5.1 .Ci. 

1 

129 Scienti/ic Evaiu~lion, HC-M, vol 2, chap 5.1.6. 

230 See Scient$c Ewluution, HC-M, vol 2, chap 5.21; se+ also HC-M, Annexes, vol 4 
(part Z), Summary Report, annex 20. I 

1 

231 See supra paragraphs 1.69-1.75 



grass lands were Iost for agriciiItnra1 production due to cansfruction 
activities. The decrease in prodrrctivity of the land wouId have rsrrlted in 
signi ficant agricultrrral losses. 

1 ,136. Further downstream in the Danube Valley region decreases in the 
' water-table could have dried out areas which are currently overly wet, as 
the Slovak Memorial notedn2J2 But it did not mention that those areas 
would have become more sensitive to drought because of the change in 
the soil regime.233 

(cl Impnct on fores try 

1.1 37. TIre active floodplain in this area waç historically the most 
productive region in Hrrngay for timbar production.zf4 The yearly 
growth of timber was much higher than the nationaI average. Estirnates 
Vary as to the average growth rate. Some indicate that the rate was 5-6 
times greater than the nat ional and others indicate rhe rate to 
Iiave beeri twice the national average.'% In this area ware faund some of 
the most productive wood species of the country; the "noble" po Iar and P the willow. The average annual growth rate of these was 30-40 m /ha.237 

1 ,138. Many of the areas currently used for forestry would have been 
affected by the changes to soil and water quality from the 
implementation of the Original P r ~ j e c t . ~ ~ ~  Estimates Vary as to how the 

232 SM, para 2. I 17. 

233 Moreover, ttie SIavak MetnoriaI's cirations to the Hydro-Qutbec report in para 
2.1 17 have been iaken out of contexr. Hydro-Québec's previous paragmph srates: 

"La plaine de dtbordernenr siruée entre Ie barrage de DunakiIiti et la 
restitutiori à Palkovifovci sera drainée et il en rksuIfera une modification 
majeure de I'tquilibre biolagiqüe de cetre région." 

"The alluvial plain situated bwween the Dunakiliti Barrage and the 
reconnection al PalkoviEovo will be drained and will resuIt in a major 
modification of the biological equilibriurn of this region" 

HM, Annexes, vol 5 (part l), anncx 9, p 226. 
234 See also HM, paras 5.72-5.74. 

235 Standpoint of ERTI [Scientific Institute of Forestry, Budapest], 8 November 1994. 

235 Scienigic Evl~lrrnfion, HC-M, vol 2, chap 5.3. 

237 L. Halupa, and 1. CsbkBnBSzabados, The Forests in KisaIfdId Regiori, (19941 74 (5) 
HydmISgiai KdzIony, p 271.. 

23g HM, paras 2.60-2.74. Far example, becausc of the seriously rednced discharge into 
the part of rhe Danube flowing rhough the Szigetkij~ the Original Projcrt hnd 



growth rate of trees in the floodplain would have been affected. It i s  
suggested however that with the change in the water regime and soi1 
regimes, more than one-half of the treeç of thk Szigetkoz wouId have 
decayed or died out within 15 years of the OriginaI P r ~ j e c r . ~ ~ ~  It was 
proposed to replace the riparian forests with droughr toleranr mec species - 
and ro suffer the drop in productivity; in this prupoçal ecological aspects 
were not c ~ n ç i d e r e d . ~ ~ ~  

(8) FLORA A N D  FAUNA ' 

1.139. The impact of the Original Project on the natural environment 
(flora and fauna) receives just three pages in the Slovak M e r n ~ r i a l . ~ ~ ~  
Even the chosen passages from the Bechtel and Hydro-Québec Reports, 
which are presented to refute Hungary's "ecological state of necessi@' 
argument,242 do not incorporate a single sentence on the core theme of 
ecology, that is on habitats, flora and fauna. 

1.140. This is not because the BechteI Report was silent on flora, fauna 
and habitats. Of the 92 pages devoted to imIjact description, 31 are 
devoted tu "biology". The failure of SIovakia' to address those parts 
reflects rrnease with concIrrsio~is such as the foII6wing: 

"Due fo the uniqueness of this system [of habitats in the 
Szigerküz dependhg on the groundwater regime] and the Iack of 
baseline data, impacts on wildlife, particularly waterbirds using 
the side a m  system cannot be assessed accurately. In the event 
that sudace water levels dropped significantly in the side arms, 
important breeding and feeding habitat could be lost and 
adverse impacts on waterbirds could result, which should be 
avoided by al 1 rnean~."2~3 

1 

I 

! 

- 

envisianed replacing the riparian forests with a drriukht toleranr species to Iet the 
m a  continue tu stay green. The draught-IuIermt s'pecies wou1d not have been 
nearIy as prodr~ctive. 

233 1 Liirig, Environmental ProbIems (1994). Tree productiviry has been subsfantiaIIy 
affecteci by the reduction in wa?er discharge from Variant C. See beIow, paragraphs 
3.72-3.76. I 

1 

241 SM, pp 97-1 00. , 1 

242 SM, para 8.28 1 
4 

243 Bechtel Report; HC-M; Annexes, vol 4 (part l ) ,  andex 1, p 2-29. For other such 
1 quotations reflecting Bechtei's unease with biological matters, see above, 

paragraphs 1.30-1.3 1. i '  
1 
I 

I 
I 



"Changes in ground water and surface water IeveIs could also 
potentially impact the sensitive wiIdIife area near ~ s v i n ~ r a ï - 6 ,  
the habitat of the. four protected birds discussed above, as weII 
as other wiIdI ife re~ources."~~~ 

"Tt is conçidered IikeIy Thar the 95 percent reduction of flow to 
the old cIra~irreI arrd resultant Ioss of aquatic and riparian 
vegetation (within the zone betweerr the ~nairr clrarrnel and the 
side arm systern) wiII affect a wide diversity of çpecies and 
çubstantial nurnbers along the 25 km reach. TIiis is expected to 
be a regionaily sigrificarit Iong-term in rpa~t . ' ' ~~~  

"OveraII, Ioss of and changes to the natural vegetation along the 
NyergesirjfaIu to Nagyrnarus reach are expected to affect a 
substantial portion of the remaini~ig fringe forest and utlrer 
riparian vegetatio~i. Such dianges are-expected to be per~narient. 
This iç considered to be a long-tem çignificant impact."z46 

"TIie Szigetkoz çide armç wiII be diked, eliminating access from 
the ~ a n u b e .  Fish populations which curre11tIy rriigrats to the 
area to spawn wiII no Ionger be able to do so. A decrease in 
these populations is ant i ~ i p a t e d . " ~ ~ ~  

"Loss of migratory fish access to spawning grounds in the side 
channe1 system wiII resnlt from blocking the autIets to the 
Danube and instaI1ating Isic] the weir at Asvanyrar6 to maintain 
rhe water IeveIs in the side anns. TIiiç is expected to resuIt irr a 
regionaIIy significant, Iong-tem impact on some fish çpecieç 
inhabiting the Dan~ba"2~8  

"This Iws of vegetation wiII be a Io~rg-tem impact of the 
project. Vegetation cIeared for the Dunakiliti reservoir is 
peimanently Ioçt, and alternation [sic] of wiIIow thicket and 
wiIIow-poplar forest vegetation to associations requiri~ig Iess 
water iç alço expected to be permanent.. . AdditionalIy, these 
natura1 vegetation types are ecoIogicaIIy important because they 
support a greater diversiv and abrr~rdarrce of bird syecies than 

244 Bechfel Report; HC-M. Anncxcs, vol 4 (part I), anrrex 1, p 1-12. IncidenkiIIy, 
Bechtel \vas mistaken in beIieving that there were only 4 birds deserving prolccted 
status. As described in the Hu~rgarim MenroriaI, Appendices 1 and 2, there are far 
more than 4 birds currerrtly protected, not only within Hungary, but intcyirationally. 

245 Bechtel Report; HC-M, Anncxes, vol 4 (part l), annex 1, p 2-26. 

246 BechteI Report; HC-M, An~rexes, vol 4 (part I), annex I ,  p 2-45. 

247 BcchteI Report; H G M ,  Annexes, voI 4 (part Il, mnex 1, p 2-85. 

245 BechteI Report; HC-M, Annexes, vol 4 (pari: 11, mnex 1, p 1-1 3. 



do the planted poplar stands in the floadpIain of the Danube. 
Because of tfie importance of tfiis natriral vigetation, the extent 
of the area to be affected, and the long-km nature of the effect, 
this is corisidered to be a long-tem regioriaIIy significant 
impact.''249 

I .I4 1. The Hydro-Québec Report was aIso clear: 

"De faqon généraIe, outre les pertes économiques liées à 
l'occupation du territoire par Ie projet et les aspecb de qualité 
des eaux souterraines, I'information fournie n'a pas perniis de 
juger des impacts directs ou indirects associees à la gestion 
courante de debits et des niveaux sur Ies diffsrents aspects de 
I'env ir~nnement."~~ 

1.142. Instead, the SIovak Mernorial stresses: i 

( 1 ) that nurnerouç studieç were d ~ n e ; ~ ~ I  

(2 )  that the bççeç ariçing from a "change :in Iand use" must be 
examintd in Iight of the type of area a f f e ~ t e d ; ~ ~ ~  

3 that the major environmenta1 effect to th; area has aIready beeri 
fe k;2S3 

(4) that mitigation measures were enviraged a i  of 1989:~' and 

( 5 )  that tlre harrnfu1 effects of the Original ~foject have for the most 
part occurred during construction.253 

244 BechteI Report; H G M ,  Annexes, vol 4 (part I), annexi I ,  p 2-23 
250 Hydro-Québec; HM, Annexes, ml 5 (pm 1), annex 3, pp 290-291. In translati~n 

this reads: 

"In generai, other than rhe ecmmic Iosscs associaled with rhe use of the 
Iand by the project and thc aspects of groundwater qüaIify, the 
infomïation given does d rot alIolv a judgement to be made on the direct or 
indirect impacts associated with the present management of discharge and 
Ievels on different environmeabl aspects". 

2S SM, paras 2.1 4,220-2.22. 

252 SM, para 2.104. 

253 ~ ~ , p a r a 2 . 1 1 1  

254 SM, para 2.1 13. 

235 SM, para 2.104: "Ioss of over 3AOO hectares of forest"; SM, para 2.1 12: "254 - 300 
m wide zone of fiaodpIain vegetalion wonId be subjcct Io aridification"; SM, para 
2.1 14: "resultant reduction in natr~nl. vegelation"; SM, para 2.1.15: "The eEect of 

I 
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The Merriorial alsa argues that the Szigetkljz '%il1 actuaIIy benefit from the 
Projecf which will not only gguarantee the required water flows in somc 
areas but will also halt the damaging sinking of the Danube riverbed that 
was drying out the region's natural meadow and forest land".25" 

1.143. It has already been shown that implementation of the Original 
Project would have caused a reduction in the ~ a t e r - t a b l e ~ ~ ~  and that there 
were other possibilities for halting the sinking of the riverbed.ls8 The 
rernainder of ffiis section will focus on refuting the five Slovak contentions, 
and in that context wiII briefly describe the risks and damage that wouId, in 
aII Iikelihood, have been encountered with the P r ~ j e c t . ~ ~ ~  

1.144. The SIovak Mernoria1 clai~ns that "more than 200 proposals for 
, ensuring such protection lof tlre environment] were Fomuiated" and tire11 
Iists a number of areas relating to flora and fauna as among t l re  areas 
addressed by propos al^.^^^ No citation is provided indicating where 
these proposals originated from or what consequences they produced. 
Most of the proposals appear geared to forestry planning and fish 
stocking rather than protection of flora and fauna. To the extent they do 
address flora and fauna, they faced the dificulty that insufficient 
biological information existed both in 1977 and in 1989.26' If the 
proposais are proof of any contention, fhey demonstrate the out-datd 
approach that srnaII components of the "naruraI environment" cari be 
micro-managed to provide irnprovernentç to na?xre.262 

1.145. The SIovak Memorial rnakes the foIIowing comments about the 
affected area in Hungary, Ieading to the conclnsion rhat, Iooked at in 
historical perspective, "it is quite clear that the major 'environmenta1 
impact' had,already been felt7'.263 It states: 

the Project on this vegetation would again be some reduction due to construction 
works". 

236 SM,pata2.III. 

257 See paragraphs 1.69- 1.75. 

258 Sce paragraphs 1.67- 1.69. 

159 These have already been described in delail in the HM, chap 5 ,  and Appendices 1 
and 2. 

260 The proposals pertaining to flora and fauna supposedly suggested within the 
framework of the BIOPROJECT are described in SM, para 2.20. 

261 See quotations from the Bechtel and Hydro-Québec Reports set out in paragraphs 
1.31-1.32 above. 

262 See critique of the phitosophy of the SM above at paras 1.04-1.1 1 .  

263 SM,para2.111. 



"iitn); Ostrov and Szigetkoz are not nature &.serves."2~~ 

"16% (approximafe1y 6,500 hecrares) iç m&e rrp of industrial 
Iand, residential Iand and by tiatural habita1.''~6* 

These areas are "heavily cultivated" and "significantIy 
p o p ~ I a f e d . " ~ ~ ~  

The vegetation cansisk of approximately "80% artificial (Le,, 
managed) poplar trees."*67 

1 

-1t adds that one of the main polluting sources of the Danube is 
agricultural fertilisation of Szigetkoz  rig gin.^^^ 

I ,146. This characterisation of the area is inaccukate: 

* In ~ u n g a k  the Govemment eçtablished the Szigetktk nature 
protection areaZbP on 9,158 hectares of which 5,948 lia (55%) are 
forets; many of the species there are prbrected accordirig fo the 
Berne Conventiorr and TtTCN.270 

* "Natural" Iandçcape, Le., forests inciuding indigenous species and 
free water surfaces (sides arms, lakes, dead side-ams), 
encompasses at least one-fou~h of the ~zi~etkoz;  at least 64% of 
the Szigetkdz vegetation indicates a' quasi-natural status, 
harbouring a large amount of protected Hungarian fauna.271 

* These "artificial forests" have botanical and zoological value, in 
part because most of the original vegetation rernains aIIowing for 
high habit diversis.  There are protected animais, protected flora, 
inclrrding many species of o r ~ h i d . ~ ~ ~  

264 SM, para 2.1 10. 

26s SM, para 2.1 10. 

266 SM, para 2.1 1 1. 

267 SM, para 2.1 12. 

26g S M , p m 2 . r 1 I .  

Govemment Decree 111987 (III. 151, 15 March 1987; HC-M, Annexes, vol 3,  annex 
42. 

r 
270 See HM, vol 1,appendix 2, TabIe 1 .  I 

Meszi~os, er rrl, The Description of the EcaIogicaI Valries of the SzigetkGz Iniand 
Delta; HC-M, Annexes, vol 4 (part 2), annex 18. , 

272 For example, HippIoais icterina (Icterine Warblcr) canlbe found there. 
1 
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* FertiIisersarenotusedatalIinthefIoodplain,arenotusedinIarge 
quantities elsewhere, and do not poliute the Da~iube, as distinct 
from the shallow groundwater and the Mosoni Danube. 

1.147. It is true that the area in question serves multiple purposes, but 
the economic values of forestry, agriculture, and fishing do not detract 
from the value of the Szigetkoz as s u ~ h . ~ ~ ~  The alluvial cone of the 
Danube is principaIIy a foçsil inlarrd delta. This means that the width and 
thüs  the size of the riparian habirat is Iarge. Its geographical, 
geomarphologica1 and hydrological features and the speciaI dimate lead 
to the development of species combinations that differ h m  the usnal 
species of European river vaIIeys. 

1.148. The Slovak Memorial argues that the losses could have been 
mitigated if the Original Project itself had been modified to include: 

* an increased flow to the Danube of 350 m3/s; 

the building of underwater weirs; 

* a revegetation pIan, and 

* an "unfunded pIan ta expand the rernnants of the native forest 
along the Mosoni Danube."274 

1.149. But these mitigation measures were not incorporated into the 
plans of the parties as of 1989.275 Moreover, they would not have solved 
the problems: 

* A discharge of 350 m31s is stilI only a small fraction of the 
waditionaI discharge of 2000 m3/s. Many of the problems currentIy 
existing widi Variant C (which has had a discharge of between 
200 rn3is-350 m3k)  wouId stilI o~cur .~?" 

273 Çee Mtsziros, ef al, The Descripiion of the EcoIogicaI Vdues of 1fie Szigetkiiz 
InIand DeIfa; 1-IGM, Annexes, vol 4, annex 18; see aIso HM, voI I ,  paras 5.15- 
5.24. 

274 SM, para 2.1 IR 

275 The uncertain status of these proposais and the fact that Hungay bas never 
officially been presented with a proposal of an increases in discharge to 350 rn3/s, as 
w u  discussed above in paragraph 1 .53 .  

276 See Scienf$c Evaiuation, chap 3.  



* Weirs are problernafic, particuiarly if they are coupIed with low 
disc l~arge."~ 

* The Slovak Mernorial freats the revegerafion proposa1 in the 
Bechtel ~ e ~ o r t ~ ~ ~  as a simple operation sirnilar to the replacement 
of a shiplock gate.279 Revegetation and expansion of the "native 
forest" along the Mosoni Danube would not have been harmful, 
but would not have compensated for the destruction of substantial 
forests, fauna and flora in the Szigetkoz within the contemplated 
life of the ~ r o j e c t . ~ ~ ~  I 

The prûposed mitigation measrires shwld b i  measured against tlre 
serious impacts to florst and fauna frein the operation of the _Original 
Project, which may be siimrnarised as foIlowçlB1 

(a) Impaca on Jura and fauna 

1.150. The hydrological regime envisaged by thk Original Project would 
have been likely ta have drastic effects on flora and f a ~ n a . ~ ~ ~  The 

See 3.1 O 1-3.1 14 for discussion af weirs. 

27B SM, para 2.1 13, citing Bechte Report (sec HC-M. &nues, vol 4, mnex 1, p 2- - 
23). 

279 "The rnost ,effective mitigation [against reduction il vegetation in the region of 
Nagymaros] would be re-vegetation progmms. This has been considered by the 
parties"; SM, para 2.1 15. This statement suggests that consideration is action and 
action is always successful. 

280 The Slovak Mernorial Wats rhc replacement of ffoodi~ain vegetafion by vcgeiation 
adapted 10 drier suils (such as oak steppe) iis an acceptable consequence of 
sîgniticmtly Iower water discharges in the Danube; SM p m  2.112. 

2g1 Theçe impacfs were aIready exiensively described in' the Hungarian Mernoria1 in 
rhap 5, and ~urrently are described in the Scienfz$c Evaluation, HC-M, vol 2, chap 
4, and HC-M, Annexes, vol 4, annex 17. This section will highlight the key impacts. 

282 The anticipated hydrological impacts of the Originat Project influencing the 
ecosystem of the Szigetkbz can be surnmarised as folIows: 

- a drastic reduction of the discharge in the main channel of the Danube in the 
Szigetktiz region; 

- fioods rai1 to enter the floodpIain excepr at a flood pf 6,Sf)Q-7,500 rn3ts; 

- rhose fcw floods' which mec1 rhe necessary critek to be dischxged into the 
Danube enter the ffoodpIain and the aIrnoa deiiccated main channe1 in an 
extremely short tirne and with high velocity, 

1 

! 



importance of wetlands and the potential effectç of hydrologicaI changes 
are described in detaiI in Chapter 4 of the Science Appendix and in its 
annexes. These changes wouId Iikely have included the foliowing: 
changes of the çpecies composition, disappearance of more sensitive 
species, and replacement by species of lower sensitivity. In the Danube 
Valley between Sap and Nagymaros, the peak power daily fluctuations of 
benveen one and four metres would have had a devastating impact on 
aquatic s p e ~ i e s . 2 ~ ~  The initial surge of water released into the tailwater 
canal when the turbines commence daily operations i s  extremely 
turbulent with rapid changes in depth and velocity of the water.284 The 
highly fluctuating water levels would have been unsuitabIe for rnost 
terreçtriaI arid aquatic ~rganisrns.~~~ In the Nagymaros Reservoir, 
approximateIy 20 islands, peninsulas and Iarge parts of the shoreline 
would have been submergeci, desrroying the narrow but active floodplain. 
III the section downstream of Nagymaros habitats would have been Iost 
because of the Iowerjr~g of the riverbed.296 

1 .1 S 1. Peak power operation watrld not onIy have affected aquatic 
habitats and other organisms in the irnpoundment between GabEikovo 

- daily fluctuations of several metres in the water level with inverse flow 
directions, primarily in the middle and lower reaches, as a result of peak 
operaiiori at GabEikovo; 

- significant changes in rhe groundwater IevcIs near the reservoir (primarily an 
incremc), in the Szigetkfiz region fprirnariIy a decrine), and aIong the whde 
section h m  PaIkoviCovo Io Nagymaros (bath increase and decIine, depending 
rIpon the area). 

Sclenlific Evatunrio~, HC-M, vol 2, shap 4.4.2.3. 

283 Indeed, downsrrem of FaIko~i~ova (Sap), Ihe SIovak Mernorial admiis that 
"further vegctation woufd be lost", thire wouId have beee '"some changes in species 
type", and in some areas there could have been "colonisation of more hydrophilic 
species". See SM, para 2.1 14. 

284 In many case, the sudden shifi in flow can exceed the rcaction rate of fauna, leaving 
aquatic species stranded at low flows or entrained by high flows. 

285 Spawning sites and nursery zones for fish would have been unable to exist. 
Embryos and juveniles of fishes could not have survived. The rapid changes in 
temperature resulting from the fluctuations would also have resulted in species loss. 

Z3u The Iowering of rhe riverb- downstream of Nagyrnaros wouId Iiave degraded the 

riverbed hy 0.60-1.20 rn on average; Kem, Impacts, HGM, Annexes, vol 4 (part I), 
annei; 5. The dmp in water IeveIs iuhich wor11d have accornpmied the degradation 
has b e n  shown in another stretch af the Danube, at Aitenwi)rih in Austriq to cause 
negaiive effects to the vegetation of  that particular stretch at the Auslrian Danube. 
Similar impacts are fo be expected in the Nagyrnaros area, 



and Nagyrnaros, but would have resulted in changes to the habitat287 
because of increased sedimentation further down~t rea rn .~~~  To tlie extent 
dredging wottld then have been necessary, it wouId have had further 
impacts on habitats. 

1 .152. Many iloodplain ecosysterns of other rivers have experiençed 
Barnage and destrncfiun caused by river regufation and waterpower 
deveIoprnent. The Upper RIrirre between Basel, Swifzerland, and Rastatt, 
Gerrnany, is a usefr11 e ~ a r n p l e . ~ ~ ~  There three steps of river training have 
been carried out since the beginning of last century (see Plate 3) .  Every 
stage of the regulation works was accompanied by unexpected, serious, 
adverse effects which were meant to be corrected with the next measure. 
Nevertheless, other economic and ecological damage o c ~ u r r e d . ~ ~ ~  The 
overall impacts were disastrous for flora and fauna. At the lower portion 
of the 70 kilometre section of the by pass canal, 81% of the alluvial 
forests decayed or died (phase 1) .  In the partially diverted section, only 
some lyprcal vegetation and their fauna survived wifhin the inundation 
dykes, though wirh considerable change in the composition of çpecieç 
(phase 2). In the section of river barrages (phase 31, the entire floodplain 
ecosystem no longer became inundated. Most of the vegetation (85%) 
changed from being fypical and adapted tu tlie ecological conditions of a 
fioodpIain to being unadapted arrd uninfluenced by grorindwater. In none 
of the regrrfated sections of the RIii~ie couid tlie nafural vegetatio~i and 
wildlife be preserved. TIre new communities have been judged 
significantly less valuable from the ecological and conservation point of 
view.291 

! 

287 ln the Nagyrnaros section, the Slovak Mernorial admits that in some areas where 
water level would have increased, there would have been "reduction ... and change 
to more hydrophilic species", and once again propos+ mitigntion by revegetation. 
See SM, para 2.1 15. 

288 S C ~ R ~ $ C  EvQ!~~LT~~oR, HC-M, VGI 2, chap 2.3.2 i 
289 For m m  details, see Scienrfi EvaI~tafim, HC-M, vol 2, chap 4.4.2.3; and HC-M, 

Annexes, vol 4, annex 16. 

290 Sirnila effecls have been observecl for exarnpIe at rhe Rh6ne River (Fmgef I9321. 

Z9r See Hagin, The riparian rvuods of the southern Upper-Rhine va1Iey - Changing m d  
endangering by Mine deveIopment (1981); Disrer, et al, Water Management and 
ecologicai perspectives of the Upper Rhine's floodplains (1990); Hügin & 
Henrichfreise, Vegetation and water balance of  the forest adjacent to the Rhine. 
Assessment for nature protection in the Baden floodplain of  the Rhine (1992); 
Losing Ecological effects of the management systeni of connected side branches 
demonstrated by the example of the regulation of side branches of the River m i n e  
(1994), HC-M, Annexes, vol 4 (part Z), annex 15. The predominant plant 
communities of the lower and upper hardwood ripariy forests have been replaced 
by those of the oldest and uppermost levels of the hoodplain and are no longer 
influenced by groundwater. The influence of Ronds haç become negIigibIe as weII. 



1.153. As described above>32 France and Gemany frnaIIy decided to 
break the vicious circle of correcting the negative impacts of a barrage by 
building another further downçtream and opted for a small-scale solution 
with the controlled addition of riverbed rnateriaLzg3 About 10 years ago 
a large programme was started on the Upper Rhine to restore floodplain 
habitats damaged or lost by the implementation of the Upper Rhine 
barrage ~ y s t e r n . ~ ~ ~  

1.1 54. Thus there is srrfficieiit evidence from borh Hungary and abroad 
tliat the OriginaI Project wonId be Iikeiy ro have destroyed one of the few 
rernaining wetlands in a vaIuabIe riparian zo1ie296 and a 
iiistoric inland delta. AIfIrough it is diffrcrrlt to quanti@ the impacts with 
precision, examples of projects iri other countrieç are usefi1 iri 
identifying likely results in H ~ n g a r y . * ~ ~  

(iS) Fisheries 

1.155. No argument in the SIovak Mernorial specifically addresses 
fisheries. The assurnption appearç to be, however, that rnitigation 
measuses wiII solve any possi bIe problerns. 

1.156. The Original ~ r ~ j e c t  -was IiigfrIy Iikely to have an exterisive 
inipact on fauna, in pai-ticular fiçh: there worild have been clrarrges in the 
species composition, disappearance of more sensitive species, and 

Due io the Iorig Iife-cycIe of rvoody species, the conversion of the fores~s is sri11 in 
process, bu1 the rhataçferistic spccies of rhe herb Iayer have m,mifested the change. 

Z9Z See above, paragraph 1 58. 

293 Sce Plcite 4, and Science ~ Y R I u u ! ~ ~ ~ ~ ,  I-IC-M, vol 2, chap 2.6.1, and HC-M, 
Annexes, voI 4 (pan I ) ,  annex 7; and Batik & Kali?., SiIting PrabIems; TICM, 
Annexes, vol 4 (part 11, anncx 5.  

294 The programme combines flood protection measures with ecological restoration and 
is callcd the "Integrated Rhine Program"; see Plate 5; see also Scientijic 
Evaluafion, HC-M, vol 2, chap 4.4.2.3. 

295 For an indication of its valucs, see MészBros, et al, The Description of the 
F~oIogicaI VaIues of the Szige~koz Inland Della; HC-M, krnexes, vol 4 (part 21, 
annex 1%. p 4. 

296 In ~ h e  Iast 200 Yeats, 80% of riparian zones in Europe and North h c r i c a  have 
disappeared. Sec Mbzhros, EcologicaI Values; HC-M, Annexes, voI 4 (pan 21, 
annex 1 S. p 4. 

297 HC-M, Annexcs, vol 5;  and Scient$c Evaluariort, H C M ,  vol 2, chap 4.4.2.3. 



replacement by çpecias of Iower s e n s i t i v i ~ . ~ ~ ~  This prediction is borne 
out by rfie experienw of Variant C.299 

d 

(9) SEISMIC AND E N G I N E m G  WSKS 

1.157. Slovakia contends that "seismic activity is not of a degree 
sufficient to pose a threat. ..to the G/N System structures, which had of 
course been designed to withstand seismic rno~ernents''.3~~ On the other 
hand Hungary had and still has concerns over seismic risks in the region 
of the location of the Original Project. These will be assessed in this 
section, which surnimarises the analysis in Chapter 6 of fhe Scienfijic 
Evafziaf ion. 

1.1 5 8. When Hungary surrspended construction at Nagymaros, merhods 
applied to seismic zoning and design for the project did rrot conform with 
currenr practice. The seismic zoning for the project was established in 
1965, before the methods of risk analysis that underlie current practice 
were developed. The 1965 zoning was not intended to set the basis for 
final design; it was a preliminary assessment, subject to further study and 
r e ~ i e w . ~ O ~  

1.159, The Slovak Mernorial states that "fslome 39 studies were devoted 
tu researching the geology and seismology of tlie [Original Project] 
area".303 The references to these studies dues not exrend ro the 
substantive conclusions conrained in these reports, but rnerely "fo the 
fact of theil- exi~tence".30~ That fact was not, however, su fficiently 
reassrtring to the engineers of Hydro-Québec, who were unable in 1989 

298 See HM, paras 5.70-5.90; A Vidq HM, vol 1, appendix 2; HolEik, et 01, 
Hydrobioloa and Ich~hyolagy of the Czechoslovak Danube in relation to rhe 

, predicted changes afier the constmction of the GabEikovo-Nagymartis River 
Barrage Systern (1 98 1 ),3 Prxe  Lab. Rybh. HydrobioIogie 19- I58. 

299 See Scie*~frjc E I ~ ~ & ~ I ~ o ? J ,  HC-M, va1 2, chap 5.4, and sec further below, paragraphs 
3.78-3.80. 

SM, para 2.60. 

301 See also HM, p m  5.99-5.105. 

302 Minutes of the meeting of the Nungarian and Czechoslovakian experts, held in 
Bratislava, 23-25 November, 1965, on the seismic zoning and its mapping of the 
Hungarian-Czechoslovakian joint Danube Barrage Systcm. 

303 SMpara2.12. ' 

304 For correspondence on bis point sec above, paragaph 1.26. 



to discern a safisfactor- reIationship between existing data and the risks 
of future seismic activiiy in the ~egion.3~3 

1.160. The SIovak Mernorial incorrecfly describes the relation berneen 
the MSK and older MCS intensity scales, and as a result presents a 
confused response to Hungarian statements on s e i ~ r n o l o g y . ~ ~ ~  The 1965 
seismic zoning, subsequently embodied in the Joint Contractual Plan, 
required the Original Project to withstand the seismic intensities that it 
prescribed. These intensities varied between 6 and 9 MCS, depending on 
location. A level o f  intensity corresponding to 6 MCS was prescribed for 
D~naki l i t i . 3~~  However, based on a probabilistic analysis of historical 
data, the Hungarian DecIaration suggested that values of jntensity in the 
region of 8.7-9.0 MSK rnighr be expected at Dunakiliti. The SIovak 
Mernorial declares this figure to be "sirnply w r u r ~ g ' ' . ~ ~ ~  

1.151. This is based on a misinterpretation. The SIovak Mernoria1 
assumes that the MSK scaIe runs from 1 to IO, while the MCS scaIe mris 
from 1 to 12.3'39 In fact both are 12-point scales and are directly 
~ o r n ~ a r a b l e . ~ ~ ~  The SIovak Mernoria1 thus gives tlie impression that the 
1992 Hungarian Declaration of Termination,311 which used the MSK 
intensity scale, was exaggerated. It may also be a measure of this 
confusion that the Slovak Mernorial contends- without any 
documentation - that the structures were originally designed to withstand 
an earthquake o f  9 MCS, whereas, as already noted, the Joint Contractual 
Plan specified a level of 6 MCSh312 

Hydro-Quebec Reporf (1490); HM, Annexes, va1 5 (part I), annex 9, p 252 TPoiir 
le mumen! il n'a pas kte &bIi de reIation errlre ces donnkes et ceIIes de 
néotecIonique"). 

SM, para 2.60 note 43. 

See Scientijic Evaluation, HC-M, vol 2, Table 6.1, which sets forth design intensity 
levels for various sections of the Original Project. Dunakiliti is set at 6 MCS, 
GabEikovo at 7 MCS, Komfirom at 9 MCS. 

SM, para 2.62. 

SM, para 2.60, note 43. 

WorId Data €enter A for Soljd Earth Geophysics, Manual oJ Seismological 
Ohseivaro~ Practire {Repon SE-20, US Depl. of Commerce, 1979, ed PL 
WiIlmore, IGS, Edinbürgti), Secrion i . I .4. 

Hungarim DecIaratiun on the Termination of the 1977 Treaty, 15 May 1442; HM, 
Annexes, wI 4, annex 82. 

SM, para 2.43. 



1.162. The Slovak Mernorial frequently refers to the historical record of 
earthquakes3l' in justifying the Project's seismic zoning. It is nuw 
widely recognised that hazard evaluation bas4 soIeIy on historica1 data 
is insirficient when applied to large projecrs having a wide sociaI and 
econornic impact in an area i ~ r  wI~icIi earthqtrakes are not very 
f ~ e q u e n t . ~ ' ~  T11is is apparently accepted in the SIovak Mernoria1 whiclr 
acknowledges that the structures should have "the ab i l i s  to handIe 
possibie worçt case scenarius"."'" In areas of Iow seisrnicity, this implies 
retum periods of tens of tIrousa~rds of years, whereas the historical record 
is probabIy complete in respect of large events for a period of only a few 
hundred years. Any assessrnent of the "worst possible" event should 
consider the seismicity of the region as a whole, as well as geological, 
geophysical, macroseismic and tectonic evidence. 

1.163. Various attempts have been made to assess the maximum 
credibIe earthquake. The eminent Czech seismologist, Karnik, suggested 
a range of maximum credible earthquake of Richter magnitude, Mm,, 
between 6.0 and 6.5.316 For sIralIow ear-fhquakes, which predorni~rate in 
the region, a Richter magnitude 6-0 to 6.5 earthqrrake can be expected tu 

313 E.g., SM, paras 2.64,4.17,4.33. 

3t4  The IiistoricaI approach io setling seisnric zones is adequate for "standard büiIding7", 
but not satisfactory for "criticai" structures where a "more complex hazard must be 
made"; KBrnIk, et al, "Seismic Zoning Map of Czechoslovakia - Version 1987" 
(1988) 32 Studiu Geoph et Geod 44-150. Thz projecî, as originally envisaged, 
cxtended over a 160 kilometres stretch of thc Danube. The largest impounded 
volumes of water were the Dunakiliti-Hrukov reservoir (200 million m3), and the 
headrace canal (80 million m3). Impoundment is provided by an extensive system of 
dykes ihat expose the overall projcct to a greater seismic hazard than that of a single 
element of the scheme. The depth of retained water is greatest at GabEikovo, where 
the height of retained water is 15 metres above the level of the surraunding land. 
The cansequences of n breach of the dyke system nt rii~ical locations wouId be 
serions in sarial, ecanornic and enuironme1rta1 rems. 

315 SM, para 2.61. A similar concIusi~n is reached by a simpIe analysis based on the 
recommendations of the International Cornnrission on Lxge Dams which statc: 

"For dams whose failure woutd present a great social h a m i ,  the 
maximum design eanhqriake ruiI1 normalIy be characterised by a levd of 
motion equaI to that expccied nt the dam site fmrn the occurrence of a 
deterministicalIy evaluated maximum credibie eanhquake.. . It will be 
required at least that the impounding capacity of the dam be maintained 
when subject to that load." 

ICOLD (International Commission O? Large Dams), Bulletin 72, "Selecting Seismic 
Parameters for Large Dams" (1989). 

316  Kirnik, V, "Seismicity of the European Area (Part 2)", Czechoslovakian Academy 
of Sciences, Prague, 1971. A vaIue of Mm, = 6.0. was given for the region in 
K h i k ' s  "Scheme of Earthquake Provinces", published in 1978. 



have arr epicentral intensity of about 8.0 MSK. Comparable values of 
ground motion have been used in tlre design of nuclear facilities in tlie 
region (Bohunice and Mochovce in SIovakia, Paks in Hungary). 

1.154. TIie assessrnerit of rriaximum credible earthquakes in the range 
6.0 to 6.5 (Richter magnitude) doeç not seern unreasonable wlren 
compared to historicai data for the regiun. The foIIowing exampIes are 
noteworihy: 

* Ko~naroin Region, 1599: Reports of devastat io~i, a 1 t hougIi 
insufficierit iriformaticin to assign i~itensiv. 

* Ko~nhro~n, 1753: 30% of houses irr Komarom were destroyed. 
Estimates of epiceritra1 intensity range betweeri 8.5 arid 9.5 MSK, 
magnitude estimated as Richter 6-2. Foreshocks observed in Gyur. 

* Komm5rom, 1783: Extensive damage, intensity estimated as 8.0 
MSK; magnitude RicIiter 5.3. Foreshocks observed in Gyor. 

* Koma1'~~nRegion,1806,I822,1841,1851:Estimatedi~te~isities 
of 7 MSK, 6.5 .MSK, 6.5 MSK, 7 MSK, respectiveIy; magnitudes 
5.0,4.7,4.7,5.0 respectively. 

This frequency of damaging earttiquakes contrasts with the quies~encs of 
the region as portrayed in the SIovak Mem~riaI.~I~ 

1.155. Geophysical, geo1ogicaI and rnacroseiçmic studies carried out by 
Hungarian scientists Iiave aIIowed earthquake source zones to be 
identified. The principaI sources dose to the project are the Mur-Miirz 
Ii~re, which runs through BratisIava, and the Gy6r-Becske Iirre, wlrich 
passes throngh Gyur, Komarorn arid Nagymaro~ .~~~  The most active of 
a11 sources is the faulf passing between Gy& and Koniironi; at its cIoseçt 
point, the fault zone is within about 20 kilometres of GabEikovo. 
Dunakiliti is witlrirr about 30 kiIometres of the Mur-Mün Iine. It is 
accepted as current gractice that, in estabIishing the worst case scenario, 
the maximum credibIe earthquake is assunied to act anywhere within the 
source zones identi fied. 

1.165. The Slovak Mernorial atternpts to reassure Hungary by staririg 
tlrat "as a result of such studies, the hydrotIectric plant and navigation 
Iocks at GabEikovu were moved 700 rrietreç upstream and away from the 

31g See  Brilla, "Dccp Structure and Seisrnic Hazard of rhe Gabtikouo-Nagymaros 
Region" (Septmiber 1944); HC-M, Annexes, voI 4 (part 21, anncx 2 1. 



area of a geoIogica1 fault Iir~e".~I~ But the effecis of an earthquake are 
nvt locaIised. Ths application of a maximum credibIe eartliquake acting 
anywhere within rlie source zones identified would probabIy give a 
"worst case scenario" peak ground a~celera t ion~~~ of about 0.3 g over 
rnucIr of tire project. This IeveI of ground motion is broadly consistent 
with an eartliqrrake intensily of 9 MSK, which the 1992 Hungarian 
DecIarat ion of Temination suggested rnight be appropriate to DunakiIiti. 
A systernatic analysis of hazard evaluation risk would be required in 
order to eva1uate the s a f q  of the Project. This Iras not bsen carried out. - 

1.167. The Hydro-Québec Report referred to in the SIovak Mernorial 
concluded that the Iiquefaction of silt and sands "were no? to fear"221 
No daia is provided irr the Report to support thiç staternent. An evolution 
in seismic design rnethodobgy took place in the 1970s and 1980s when it 
becalrie apparent, after the co1Iapse of the Lower San Fernando Dam iri 

California, f Irat sirnpIe pseudo-shtic rncthods couId rrot predict tlre 
response of water-saturated granuIar nrateriaIs during stro~rg shaking. 
TIie Danube fluudplain is covered by recentIy depasited (Holucene) 
rnaterials, whidi reach thicknesses of up to 30 rnetres near GabEikovo. 
Such nraferiaIs have been observed in the area in a Ioose condition, arrd 
would have the potential to I i q ~ e f y ~ ~ ~  arrd seiile under ground motion in 
a "worst case scenario". There are four documented occur-rerrces of 
Iiqnefaction having occurred i ~ i  the Carpathian Basin since 1763. Given 
the HoIocene dcptisits' thickness, it is unIikeIy that a11 Iiqrrefiabie 
materials have been removed fronr berieath the dykes of the headrace 
canal arrd upstream resewoir, as is suggested by the SIovak Mern~riaI.3~3 

I9  SM, para 2.12. If anyhing this movt is disrurbing. Il may indicate that Slovakia is 
aware of data showing The fauIt Iine capable of producing shaking. If such a source 
zone exists, lrigher aweIerations at GabEikovo may be appIicable. Earthquakes in 
this region are generally shaIIorv evenls, and it can be expected that, typicalIy, 

. intensity wouId decrease by one dcgree wi!h 20-30 km .fiorn the epicenfre. I t  should 
be aoted, huwever, that in~ensit)' wilI rTary according to other factors, such as Iocnl 
gcoIogy, greater intensiq cm be expeaed with the increasing thiçkness of soR 
alluvial matcrials. 700 metres is insignificant. 

Peak ground accclerntion refers to the higIrcs1 instantaneuus levcl of ground 
acce1eratioi-i measured. In this WC i t  corresponds Io 30% of gravitationa1 force. 
Peak ground acceIentions in excess d I.Og have been recordd during strong 
earthquakes. 

32 I SM, para 2.60. 

322 This occurs when soils Ioe fheir sirength md aliow Iarge displacemens to take 
place. 

323 SM, paras 2.61, 2.66. No data were prescnted by Hydra-Quebec Io suppan their 
stntements conceming Iiquefaction. 





possibility of larger infrequent events by which ! to determine the "worst 
case scenario".327 I 

1.170. Thus thore were reasonable gmundr for'conoern, review and re- 
assessrnent of risks at the tirrre that ~unga ry f  susper~ded construction 
works at Nagymaros328 and Dunakiiiti and Iate'r terminated the Treaty. 
Those concerns have sti II  not been a 1 lev iated. j 

(10) UTHER RISKS AND DEFICIENCES RELAED TO THE ORIGINAL 
PROJECT 1 

1.171. As addressed in the Hungarian Mernorial, the Barrage System 
would have ruined the landscape of both :the Szigetkoz and the 
Nagymaros region and consequently had a negative impact on tourism, 
particularly in the latter region, the location of the historic site of 
V i s e g ~ a d . ~ ~ ~  Moreover, the groundwater table wonld have risen tu 
andanger excavation of sites dating back to the Neolifhic Period (3,500- 
2,500 B C ) ~ ~ ~  and some of the most irriportanf sites for earIy setrlement. 

SECTION E: THE QUESTION OF FLOOD CONTROL 

1.172. The SIovak MemwiaI Iays part icuIar ernphasis on the importance 
of the OriginaI Project from the perspective of-flood pr0tection.33~ It i s  
true that the Original Project would have provided additional security to 
the region, surpassing the generally agreed level of flood protection (the 
so-called "1 00-year flood"). But flood control was certainly not a "prin- 

327 See above, paragaph I .  152. 

328 ?he SM corrertIg States "Ii]t is vifai that large dam stmctutes ihai retain h u g  
amoun!s of water are safe and can rvilhsriind nat only exrrerne flood or constant 
undemater erosion condiiions, bu! the possibiIity of earthqnake conditions aIsd'. 
SM, para 2.57. Citing the Schwartz Study in the EcalogidFNFORT Report (HM, 
Annexa, val 5 {paf I), annex 6) the SM argues that the proleci was "sound h m  an 
engineering viewpoinr". SM, para 2.59. CIeuIy if the seismic risks were 
underestimated, the construction could not be sound from an engineering viewpoint. 
Schwarz was on the site less than one week, rendering it difficult to determine 
whether standards written on paper were carried out in practice. 

T29 See HM, photo Nos 29 and 31;  Annexes, vol 2. ~eeidescri~tion of these impacts in 
HM, paras 5.92-5.96. 

See HM, Map No 8; Annexes, vol 2. 

331 SM, paras 1.21-1.34. 
! 



cipar" concern of the TreaQ.332 On the contrary ir was a benefit that 
couId have been achieved in other and cheaper ~ a y s . ~ ~ ~  

1.173. Since the 19th ceritury, great plains such as the Szigetkoz have 
been protected froin flooding by the construction of levees along the 
rivers. The early engineering measures were more or less based on a 
"trial and error" method. Dykes were usually built to resist the greatest 
flood observed. When a flood overtopped or damaged the levees, 
reconçtmction work adapted them to resist the latest conditions. As the 
surror~nding land becarne more developed and econornical Iy valuable 
over time, if gradua1Iy became apparent tliat tIiis approacli to the problem 
was insensible. The extetrt of economic damage resulring h m  a flood 
was simply too geaf in cornparison to the cost of added prevention. A 

' new nieflrod of determining design standards thus became not only 
juçtified but necessary. The floods of 1954 and 1965 were the impetus 
for creating this new design standard; they were not "the impetus for the 
[GNBS]" as tlie Slovak Mernorial con tend^.^^^ 

1.174 Afier the flood of 1954, it was realised that the traditional "trial 
and error" method was no longer appropriate. In 1957, reconstruction and 
improvement of the levee systern were based on a more comprehensive 
statiçtica1 basis, which caIcuIated the 100 year flood levelç and set the 
design standards accordingIy .3Js Hurigary's diligence in worki~rg tuward 
This staridard was rewarded in 1965; the IiistoricaI Danube-flood of 1965 
cauçed no major failures or breakthroughs along the Szigetkoz reach of 
the Danube where Ievees had been reinforc'ed. At this  time, Irowever, 
94% of the Iength of the Ievees Irad not yet been modified to meet the 

332 SM, para 2.79, see above paragraphs 1.12-1.19. 

333 See Laczay, Flood Protection and the Gabtikovo-Nagymaros Project (hereafter 
referred fo as "Flood Proteclion"), Oclober 1 394; HC-M, Annexes, vol 4 (part 1). 
annex 9; see also siitntnary of flood proiection issues iti Sc'ien<iJc Ev~iz~a~ioii.  HC- 
M, val 2, cliq 2. 

334 SM, para 1.30. Contrary to the sfatemerit in the SIovak Mernorial, the deviistating 
flood of 1954 caused four levee breaks along tire Hungarîan side of the Danube, not 
ttrree. See T'/aie 2.1. HC-M, hnexes,  wI 5 ;  SM, para 1.31. Two-tIrirds of the 
Szigetkijz atea wcre inundated, resnlting in sr~bsranrial damage tu both 
Czechoslovakia and Hungary. The damage suffered by Hungary was 383 m i h n  Ft ,  
not 15 billion Ft (SM, para 1.3 1) See Laczay, Flood Protection; HC-M, hnexes,  
vol 4 (part 11, annex 9, p 5 and Table 1. 

335 These standards were reviscd in 1964 and 1976, being amended in the Danube 
Subcommittee of the Hungarian/Czech/Slovak B o u n d w  Water Commission and 
approved by the Govemmcnt Plenipotentiaries. The 1976 standard is still used 
today. 



design standards for the 100 year flood. Thus, Hungary did s u f '  
damage from rIiis fIo0d.3~~ 

1.175. Despite the success of the reinforced dykes againsr catastrophic 
floods, the SIovak Mernoriai contends that the 1954 and 1965 flaods 
"showed that traditiona1 nretlrods pf flood confroI were insufficient" and 
fhar the "irnprovement of dykes couId not respqnd fo urgent needs to 
protect the territ0rf.33~ This is untrue. By 1965 hot al1 met the required 
standard; nevertheless those that did resisted the flood. It was 
acknowledged by both sides that the appropriate design standard was the 
100-year flood. 

1 . 1  76. The Slovak Memorial compares the Original Project design 
standards against "the existing smctures, which,.at the tirne of the 1965 
flood, were onIy capable of handling the 100 year fIood".338 The 
impIication iç rfiat no workç were undertaken during the pcriad from 
195'5 tr, 1977 and that setting the skdard  at the 100 year flood IeveI was 
inadequate. In fact, substantial works were carrieci out d o n g  the Danube 
between 1967-1977. By 1977, reinforcement of the dyke system in the 
Szigetkoz reacli irrcorporated a safety IeveI of 1.2 metres above the 100 
year flood design standard as adopted in 1976.339' Contrary to the Slovak 
Memorial- which implies that the prevention of seepage through the 
grave1 layers of the Danube could only be attained by construction of the 

- Original Pr0ject3~O - the necessary structures to prevent seepage had 
been incorporated into the irnproved dykes by 1977. As to the 100-year 
flood level itself, both sides had accepted this design Ievel, which 

. complies with intemationa1 çtandards.341 

I .177. This is no? to deny that tlie Original Projecr wouId have irnproved 
existing flood protecf ion in the region.342 Bnr the Original Project would 

336 See Laczay, Flood Protection; HC-M, Annexes, vol 4 (part l),  annex 9. 

337 SM, para 1.34. 

338 SM, para 2.5 1. 

339 The only exception was along the Rajka-Dunakiliti, where the Dunakiliti-HruSov 
Reservoir dyke was planned. The Mosoni Danube's lefl bank flood system also did 
no! meet the requirements. 

j4' SM, para 1.34. 

j4*  Se, HC-M, Scieiice Evalzzafioir, vol 2, chap 2.2.4. The SIovak Mernoria1 Iists 19 
floods occumng affer 1955 (SM, para 1.2 1 1. Of these; 4 were classi ficd as "second 
dcgree floods", 2 as'third degrec" floods. Yet therc is no rccord of significant flood 
damage &er 1965, and no evidcnce at a11 that the dyke sys tm i ~ r  1977 wiis 
inadequate. 

! 
342 Constniction still rernained to be done - incorporating the 1976 standards. 



rnerely have added additional securiry ru what was otherwise a secure 
flood protection ~ y s t e r n . ~ ~ ~  

SECTION F: THE PROBLEMS OF NAVIGATION 

1.178. The SIovak Mernorial emphasises and re-emphasises the 
supposed benefits of the Barrage system for navigation on the Danube. It 
recalls the history of the works undertaken for improving 
stresses the consequential decline of the water and the need to 
remove the obstacles to navigation,346 and suggests that the Barrage 
System would have allowed for a 100% increase of ship traffic on the 
river.J47 

1.179 The navigatiori provision in the 1977 Treaty was intricately 
reIafed with the furtherance of social inkgration and fraternal 
reIati0ns.3~8 The Treaty gave no elevated starils to navigation among its 
purpases, as the SIovak Mernoria1 irnpIie~?~~ NevertheIess, navigation 
ori intenrational watercorrrses such as the Danube is i~rrportant, and it is 
necessary to say something about the SIovak Mernorial's discussion of 
the issue. 

1 ,180. The SIovak Mernorial states that the BratisIava-Budapest region 
is "the only remaining difficult stretch of the Danubefl.3so In fact both 
below Budapest and above Bratislava shallows exist which pose similar 
constraint~.~~ This is one of a number of troubled links in the as yet 
incomplete Danube-Main-Rhine river route. Moreover the Bratislava- 

See Scienlijic Evaluation, WC-M, vol 2, chap 2.2.4. 

SM, p a r a  1.38-1.49, 

SM, paras 1.42-1 -44.2.82. 

SM, paras 2.82-2.83,S.Og. 

SM, parss 2.82-2.83. 

Sce abovc paragraphs 1.18 and 1. t 4. 

Sec SM, para 1.46: "The 1977 Treaiy had as one of its centra1 aims Itre adoption of 
rhe remediaI m a u r e s  ta eliminate the navigational hazards dong the Sbvak- 
Hungarian strelch of the Danube." 

SM, para 2.82. 

In Austria bctwccn 1 April 199 1 and 3 1 March 1992 there were 1 16 days when the 
navigational depth remained below 2 metres; for 43 days it was below 1.7 metres. In 
the same year on the Yugoslav section there wcrc 122 days when navigational depth 
did not reach 2.5 metres. See Danube Commission, "Infomation sur l'entretien du 
chenal navigable et sur les seuils du Danube d'Ulm A Sulina (du le' avril 1991 au 
3 1 mars 1992)" (Budapest, 1993) pp 140, 152. 



Budapest sector is - at present, at least - relatively unimportant in tlie 
realrn of international commerce. So Far as navigation is concerned, the 
Original Project, although potentially useful in +e Bratislava-Budapest 
str&, was neither necessary from an economic point of view nor 
critical for river navigation. 

1.18 1. According tu the Danube ~on r rn i s s ion~~~ '  tlie developrnent of the 
botfIeneck between Vienna and Budapest wonld need to incIude a set of 
four dams eqnipped wirh double Iocks: Hainburg (Austria), WoIfsthaI 
(Aust ria), GabE ikova (CzechosIovakia), and Nagyrnaros ( H ~ n g a r y ) ? ~ ~  
The investment required was estirnatecl in 1392 at U.S.$I hiIIion (not 
i~rcIuding G a b C i k o v ~ ) . ~ ~ ~  This would produce no ,direct economic return, 
since the resulting increaçe in traffic would prAbably be very limited 
(around 1.8 million tons per annum on the vienia-~uda~est  s t r e t ~ h ~ ~ ~  ). 
In 1990 the cargo traffic on the Danube amounted to 66.6 million tons, 
which declined to 43 million tons in 1992. ! 

1.182. The Slovak Memorial suggests that the required works to ensure 
safe navigation simply could not be undertaken :on the Danube without 
interfering witli the environment.356 But navigational works were not 
responçibie for riverbed degradation and the isul t ing Iowered ground- 
~ a t e r - t a b l e s . ~ ~ ~  Sediments rernoved by .~ravi~atiinal dredging and other 
necessary river works were - and stiII wonld be -, Iess than the amount of 
sediment arrivirig from upstrearn. This wouId result in stable, or even 
miIdIy aggrading, riverbed and grourrdwater IeveIs - the simation that 
existed before excessive indnstrial dredging was &dertaker~.~~% 

1 

1.183. The Slovak Memorial cornp& the width Pnd depth of the Danube 
navigation channe1 to the standards of the Danube C o m r n i s ~ i o n . ~ ~ ~  

352 Established under Soviet auspices by the ~ o n v e n t i o ~  Regarding thc Regime of 
Navigation on the Danube, Belgrade, 18 August 1948; HM, Annexes, vol 3, annex 
4. The mandate of the Commission is limited to navigation. 

353 Equipe Cousteau, Final Report (1992); HM, Annexes, vol 5 ,  (part 1), annex 12, 
p 364. 

354 Equipe Cousteau, Final Report (1992); HM, ~nnexCs, vol-5 (part 1), amex 12, 
p 364. 

355 As reported by Equipe Cousreau. The Danube ... For Yboin and For What? ( 1 993); 
HM, Annexes, va1 5 (pan II), mnex IG, p 603. 

356 SM, paras I .40-1.45. 

357 See abow, paragraphs I .60-I .67. 

358 See funher River Morphology and River Hydra111 ics, kcieni$c Evn/ua!ion, HC-M, 
voI 2, chap 2. 

I 

339 SM,pms1.37-1.38, 1.41, 1.45. 



Although if notes on one occasion fhat tfre Commission's srandards d e  
the form of recornmendations and are non-binding (and deçpite ifs 
aversion in other contexts to so-called "soR  fa^''^^^), the SIovak 
Mernorial nonetheless repeatedly criticises Hungary for its failure to 
comply with these criteria.36' It also relies on Article 13(1) of the 
Boundary Waters Convention of 1976,362 which, under the title "The 
Maintenance and Marking of Watenvays", provides that: 

"The maintenance and rnarking of the watenvays, as well as the 
location of the navigationaI routes, shaI1 be undertaken by the 
authorised bodies of the Contractirig Parties on the Danube, in 
accordance with the recommendation made by the Danube 
Coinmission." 

But tlris provision canrrot be read as creating an objigntion tu undertake 
operations aimed not at maintenance and marking of existing navigatiolr 
routes, but at the construction of wider and deeper fairways. 

1.184. In fact the fulfilment of the Danube Commission's recommen- 
dations was never necessary to ensure a safe navigational route. The 
large width of the navigation channel recommended by the Danube 
Commission (1 00-1 80 mefres) is simply not economically justified 
having regard ta the voIume of ship traffrc in the area - in 1977 or at the 
present time. It reflects an era that focused on military rrarisport and 
logistics rather than com~nercial f r an~por ta r ion .~~~  An 80 rrietre 
navigation widrh associateci 1irit11 a 2.5 nretre deprh requirement wouId 
have been - and wotrId now be - adequats and appropriate. In fact the 
regulation works underiaken by Hungary on the Danube sector between 
1962 and 1976 conformed almost entirely to such a standard.364 

360 SM, p a r a  7.74, 8. I 12. 

36r SM, p a m  1.46, 1.48,2.82. - 
362 For the 19?4 Convention see HM, Annexes, vol 3,  annex 19. 

363 "[Tjhe mnsequences of apening the Rhine-Main-Danube canal and rhe possibiIity 
of switrhing trafic h m  one mode to arottrer have been averestirnated ... In spite of 
financial advanrages, rhc cxperienm in Wedern countriçs has shown ttrat there is 
practicaliy no transfir frotn road tnnsportaiion to waterways. whiIe on the conIrary 
road and train transportation gradually overtake the market share of watenvay 
transportation". Equipe Cousteau, Report (March 1993); HM, Annexes, vol 5 (part 
II), annex 16, p 554 at p 569. The watenvay which connects the Danube with the 
Rhinc currently does not allow access to al1 ships which could pass the GabEikovo 
locks. 

3u4 J Csorna and ~ ' ~ o v k s ,  Impacts of river training works carried out over the Rajka- 
Gljnyii section of the Danube (I981), Vizügyi Ktizlcrn2nyek, pp 267,281. 



88 1 ,  

1.185. The Slovak Memorial sssetis that a 100% increaw in çhip traffic 
on the river could be handIed without problem and that sucIr ari increase 
has been predicted wi thin ten ~ e a r s . 3 ~ ~  Howevir fol lowing the col Iapse 
of CMEA, navigation Iras decreaçed in importance. Betweeri 1950 and 
1980 freight transport on the Danube increased, frorn 9.7 miIIion to 95 
million tons, wliereas during the Iast 15 years it has drarnaticaIIy 
decreased - to 43 nriIIion tons in 1992.36" The total volurne of 
CzechotSiovak traffic on the Danube showed a 70-75% decrease frorn 
1985-86 to 1992-93. River traffic in Slovakia répresents about 8 million 
tons, of which 2.5 million involves internationhl traffic. The remainder is 
local (e.g., sand and gravel), over an average distance of 19 kilometres. 

I 
1.186. According to optimistio estimations, the traffic on the Danube 
will increase from 34.7 billiorr tonskm in 1989 to 55.5 biIIion tonskm in 
2020.367 Most of this increase, however, wiII 'occur downstrearn h m  
Budapest: predictions are that approximately 2 1 million metric tons 
above the current traffic wiI1 transit behveen the BIack Sea and harbotrrs 
downsrream from Budapest, whereas the traffic increase tlirough the 
Brat isIava-Budapest sector wiII onIy arnount tq 1.8 miIIion rnetric tans. 
This is why, according to informecl views, "developing the Vienna- 
Budapest sector will not be directly profitable for  navigation (negative 
interna1 rate of ret~rn)."3~~ 

1.187. In 1977, the Bratislava-Budapest sector 'had its problem sections 
as did most other sectors of the Danube, but these problems could have 
been addressed in a much sirnpler way. By that time, due fo river 
regiilation carried ouf in the 1960s and 197fls, the section between Rajka 
and Sap was developed md only one difficuff section remairied, at a 
narrow and sharp bend at B a g a ~ n é r . ~ ~ ~  Even this problem, however, can 
be handIed without difficulty if appropriate equipmcnt is instaIIed on the 
ships. 

365 SM, para 2.82. 

366 Annuaire S~atislique de la Commissi~n du Danube ( 1  b93). 

367 Equipe Cousteau (September 19921, HM, Annexes, v.01 5 {part I), annex 12, p 364. 
A ronkm is a ton carried 1 km; thus a barge which; carries 100 tons for 100 kms 
carried 10,000 tonlkms. 

Equipe Cousteau, Reprf (March 1993); HM, Annexes. vol 5 (part II), annex 16, 
p 554 at p 559. 

369 Sec L a m y ,  "Traditionai Solritions to me ~avigarir>nal Problcms of the Szigetküz 
Stretch of the Danube" [hereakr referred to as "Traditional Solutions"), HC-M, 
Annexes, vol 4 (part 11, annex 8. Another difficult stretch in this section has 
developed since 1977 which is related to the construction site at Dunakiliti. Ibid. 



1.188. Tfie more difficutt section of the river affected by the Original 
Project was the Nagymaros reach, and this is refiecfed in the 
recommendation of the Danube Commission as to the Vienna-Budapest 
sector, which identified Nagyrnaros (but not GabEikovo) as one of 4 
sectors requiring attent i~n.~~O However, studies have shown that the 
problems affecting the Nagymaros reach cm nonetheless be resolved by 
traditional means .J7 l 

. 1.189- Indeed, it seerns that the focus on the Project may have 
aggravaiied the difficn hies, Ieading fo negIect of standard river works in 
the affected sectors afier 1977.372 If these had been con tintred, and if tlre 
necesary renewaI of the commerciaI fleet had taken place, traditional 
methods of river replation couId have provided the required navigation 
standards tu a Iarger exfent than on other sections of the Danube riot 
affected by the Project. 

SECTION G:  SLOVAKZA'S INVOCATION OF "ENERGY 
POLICY" 

1.190. The Slovak Mernorial says relatively little of the hydroelectric 
capacis of the Original Project as such, despite its importance to the 
present dispute. Instead, it speaks in general terms of the neceçsiv to 
maximise the utilisation of the "hydroeIecfric potentiai" of the region. it 
caIcuIates that, by the addition of the Gabeikovo power plant, it has 
brought ifs uti1isaf ion of hydroelectric patentiaI to 52% (previousIy 
30%), and anticipates that the constnrction of an extensive network of 
small hydroelectric plants on rivers in SIovakia's mountainous northern 
regions will allow it to utilise some 78% of its p ~ t e n t i a l . ~ ~ ~  

1.191. Two further phases of the "provisional solution" are planned iri 
order ta "optimise" the use of the Danube for this purpose. First, a 

370 See above, paragaph 1.179. 

371 See Lnczay, TradifipnaI SoIurions; HC-M, Annexes, vol 4 @m I), mnex 8. SimiIar 
conclusioiis were reached in a Report on ihis sectw mmmissioned by the Wungarian 
Govemment: DeIA Hyd~uIics ,  Fred~ric R Harris, YITUKI, Dantrbe Environmen~af 
and Navigation Project. Feasibility St udy Rajka-Budapest, Fiml Report, Strefch 
BI: Szap-Ipoh Mouth (August 1994). Due to its length, this Report is not annexed: 
copies have however been placed in the L ibmy of the Court. 

372 See Laczay, Traditional Solutions; HC-M, Annexes, vol 4 (part t), annex S. 
373 SM, para 1.54. According to the same calculation, France uses no less than 96.7% 

of its hydroelectric potential, and Denmark uses 3.2% only. It is not clear how this 
figure is calcniated. . 



hydroelectric power plant has been designed to iroducs 4 GWh anntrally 
from the constant flow directed into rfie Mosbni Danube at Crrnovo. 
Second, the middle section of the Cunavo cornpIéx Iias been prepared for 
.the instaIIation of four more turbines. This wiII enabIe Slovakia tu 
hamess the flow into the oId Danube, producjng,a furtlier 174 GWh 
anntra1ly.3T4 ! 

1.192. On the other hand Variant C will coitribute at best 10% of 
Slovakia's total electricity production. This rather low figure is attributed 
variously to  the non-completion of Nagymaros and to voluntarily 
increased flows into the main bed of the Danube in 1993.375 But 
Slovakia admits that the Original Project, as originally designed, could 
provide no more than a small portion of each country's total power 
production. It fhen resorts to a portrayai of hydroe1ectriçity as a "clean 
alternative" to thermal or riucIear energy376 without rnentioning its own 
ambitious nncIear energy programme.377 

1.193. Bruader issues of energy policy are nof. before the Court in rhis 
case. However given the SIuvak Mernorial's ,pejorative referenceç tu 
Hungarian energy poiicy and i t s  criticisms in particular of its use of 
nuclear energy?78 some brief account is called'for. More importantly, it 
is necessary to put in perspective the value of power generation through 
the Original Project and through Variant C. 

1.194. Before the radical political changes in 1989, economic 
developmeiit in Central and Eastern Europe was'based mainly on energy- 
intensive ind~çtr ies .~~g Tfius the priorify of- energy policy was the 

"4 SM, para 5.35. 

375 SM, paras 5.51,9.39. I 
I 

376 SM, para 2.84. 
' I  

377 See above, Introduction, para 20. 

378 See the photograph of the Hungarian nuclear plant i t  Paks, in SM, Illustration 13. 
That plant is a later generation than the current Slovak plants and h a  been given a 
clean bill of  health by the IAEA: see IAEA, Operati~nal Safety Review Team, 
Qperaiionnl Safv ofElicIear Inslaliarions: Hungaiy (1 AE A-N ENSIUSARTi89119, 
February t9g3). Copies of ihis Repon have been placed in the Couri's Librxy. 

379 In Czechoslavaliia rhe ratio of primary energy inteniity (energy consumptiriniGNP) 
was 0.80, twice as much as that of Eastern ~ e m a n y  (0.40) and lhree times rhat of 
fraly <0.26): Equipe Cousteau, The Danube ... For Whom and fur WImi? The 
Gnbëikovo Dam: <r Texlbook Case (Septernber I992), reproduced in HM, Annexes, 
vol S (pan Ij, annex 12, p 324 at p 355. Electric inte:nsity was also very high (0.92), 
two to three times greater than the value of EC countries (Western Germany in 
1990, 0.56; ltaly in 1990, 0.36). Ibid at p 356. Total ,consumption of primary energy 



maintenance of sufficient energy suppIies to fuel incregsing production 
goals, withuut consideration of e~onurnic, environmenta1 w social 
eflects. Two factors faciIitated this poIicy. Firçt, tfie Hungarian and 
Czechoslovak economies were oriented towards the low-dernand markets 
of other COMECON couritries. This effectivcly postponed modernisation 
of ecunornic struchrres or industrial technolog, and provided no 
incentive for energy efficiency. Secoridly, this poIicy was eiicouraged by 
etrer-expandi~rg energj7 inrports froni the Soviet Urrion. These were 
projscted to continue to be inexpe~isive and inexhaustibIe. Consequently, 
energy-intensive and inefficient economic structures deveIoped. . 

1.195. During an initial period of strong ecoriomic growth (1950-1955), 
the totaI incrcase in errera demand (9.2%) was roughIy doubIe the 
irrcrease ÏII GGNP (5.7%) i11 the two countries. In subseque~it periods, 
however, the two indicators feII to roughly tIie same Ievel and then 
declined. PoIiticaI changes ~ I I  the regiorr after 1989 Ied tu the dissolution 
of old i~rdustrial structures and the coIIapse of trading relations. As GNP 
was dramaticaIIy reduced, there was a considerable decIine in energy 
demand in tlre region, witlr excess production capaciw. TIiis period of 
generaI dedine coincided with the planned firial phase of construction of 
the Original Project. 

1.195. Slovakia maintains ari expansive eIrergy poIicy, in spite of a 
steady decIi11e in eIectriciQ consurnption. In addition to tlre Bohrrnics 
nuclear power plant, constructed in 1974-1976 near the border with 
Austria and Hungary (and thus the target of c r i t i c i ~ m ~ ~ ~ ) ,  SIovakia is 
buiIding another nucIear pIant at Mod~ovce, Iesç tharr 50 kiIonretres frorn 
the Hungarian border. MacIrovcs is desigried to operate four units (one of 
wlrich is aIready operational) and wiII reach fulI capaciq in 1495. lts 
total generation capacity wiII be 1760 MW, the same as that of the oId 
Bohunice ~iuclear pIant.3g1 

in 1989 was greater Ihan that of Western Gcrmany, ihe Iargest consumer in the EC. 
Ibid at 355. 

jBO This criticism is al Ieast partIy founded on the Iwo serious accidents in Bohunice A 1 
unit, one of which car~sed fueI melting in the active reactar zone and contanri~rated 
part of the plart, lhe Dudvàh river and some groundwater weIIs. As a Fonsequene, 
this bIock was shut dom in 1979, after 7 years rif operation. On the ottrer hand, the 
t~ u~rirs (out of thc original four) sfilI operati~rg at Bohuaice, which are Soviet- 
designed vereran first generation power pIants (WWER 440I230) Iack safcry 
feaîures basic b rither pressured water reactors: IntcnrationaI Atomic Energy 
Agency, The Safety of WWER 440 Model 230 Nurieni- Power Plants (Vienna, 
1992). Ii is understood that contracts to r~pgrade Ihesc reaciars have been agreed. 



1.197. Given this increasing rhclear capaciiy, the eIectriciQ generated 
by Variant C represents a ratlier çrnall part of overa1I power production in 
both countries - the same wouId have been tnre of the planned ccapacity 
of the Original Project. The pIanned built-in capaciiy W. 720 MW at 
GabEikovo and 168 MW at Nagymaros, totalling 888 MW. The two 
states were tu share this in roughly equaI parts. The Ctechoslovak share 
of 444 MW wouId now represent 7.5% of global SIovak bui1t-in 
capacity. Projected electricity generation was to be about 1887.5 
GWhlyear for each country, aItborrgh producfion rnight Vary between 
1355 and 2335 GWh depending on rveather conditions. 

1.198. The Original Project was tu have generated peak-mode 
e1ecfrici~. Under Central European crimatic conditions, peak-mode 
production iç gensraIIy higher in summer (when the dernand is less) and 
faIIs in the winter months, when its reliabiiity iç probIematic due to ice 
flows. 

1.199. According to calculations in the I950s, when it was coriccived, 
the Original Projecf wouId Irave supplied more than 30% of Hungarian 
electricity needs. In the 196% when it was planned, its output wouId 
have accounted for some 20% of demand. By. the 1970s, when it was 
concIuded, ths  Project's projected potentia1 contribution had decrinecl b 
just 8.5% of Hungarian energy n d s .  At curent (reduced) IeveIs of 
eIectricity demand, the Project would have accuunteci for approximate1y 
5% of Hungarian c ~ n s u r n p t i u n . ~ ~ ~  

1.200. For SIovakia, the significance of the Project in energy tems is not 
much pa te r  everr considering flrat, with the operation of Variant C, it 
retains a11 hydroelectric production. This mounted to 223 GWh in 1992 
and tu 1,952.82 GWh in 1993. TIrus when al1 four units of ihe Mochovce 
nuclear pImt becorne operational in I995, ~ a b ~ j k o v o  wi 11 contribute on Iy 
9.53% to the totaI electricity production (20,577 GWh) in Sl0vakia.3~~ 

. , 

382 This is based on the following caIcuIations: operating in peak-mode, the Original, 
Projecr wouid have used t $ t  torality of ifs 888 MW buiI1-in capaciry, and wouId 
have given to Hungary haIf ils production. The Gabtlkovo power pIant (360 MW} 
constilutes 6.41% of the yearIy peak Ioad {5,612.MW) and 4.89% of Ihe t01i11 
instaIIcd capaciv (7,350 MW). The Nagyrnarus p~wer  pIant (84 MW) would have 
contributed 1.49% to Ihe yearly peak Ioad and onIy 1.14% 10 fhe built-in capacity of 
Hungary. 

383 EIecaicity produ~ed by hydropower pIants in SIovakia in 1493 was 3,857 GWh of a 
roial. of 23,397 GWh (i.e., around 15% of the total electricitj. prriduc~ion}, about lhe 
s~une IeveI as the pwer pImt operational sclf ~onsum~~ion (1,583 GWh) added io the 
Iosses in the grid (1,858 GWh) The contribution of the GabEikovo power plant was 
1,952 GWh, Iess than the 10% claimed by Slovakia. Slovakia impofled 4,009 GWh 
and exporied 2,906 GW h: S i ~ v e n s e  eirergeiicky pudnik, 1993. 



1 -20 1. An independent report pub1 içhed in Septemiser 1 392 analysed the . 
production of electricity by the OriginaI P r o j e ~ t . ~ ~ ~  The study pdic ted  
that, while electric intensity in Slovakia would decrease slightly over the , 

next 15 years, it will nonetheless remain far greater than current Western 
European levels, owing to continued i n e f f i c i e n ~ y . ~ ~ ~  Given improved 
energy efficiency, a reduction of some 30% could be achieved, assuming 
an average growth in GNP of 2% per annum from 1992 to 2000, and of 
3% from 2000 ta 2010. According to this body, "the C ï x h  and Siovak 
Republics do not need any more electricity up fo 2010 or even beyorid. 
Frorn this point of view, GabEikovo serves no purpose".38" 

1 -202. Ariother independent study pubIished in 1992 sfated that: 

"Technically viewed, the requirements for an alternative energy 
policy are given. Th iugh  utilisation of demand-side and 
suppIy-side efficiency potentials, as well as structural potential, 
an energy-saving policy is f e a ~ i b l e . " ~ ~ ~  

The study notes, however, that there is opposition to such a policy in 
SIo~akia.3~~ 

1 -203. The Hrrngarîan Governrnent and ParIiament have adopted a new 
energy poIicy, with an ernphasis on increased energy eff ic ien~y.3~~ Steps 
are being laken to Annect the Hungarian entrgy systern to tfie European 
networks (UCPTE Power System). Hungary has created the CENTREL 
subsystem with the participation of the Czech Republic, Poland and 
Slovakia. Hungary's aim is to solve energy problems which arise by CO- 
operation with other countries in a way which corresponds to present 
economic realities and which is respectful of the environment. 

384 See Equipe Cousteau, Report (September 1992); HM, Annexes, vol 5 (part I), 
annex 12, p 324 at p 354. 

385 See ibid at p 357. 

38u Ibid at p 358. 

387 H Haber1 & Andrea HoItI in conjunction tvitfi J Marouwk, B Schwartzkogf & F 
Christian Matthes, Et~rrergy for Sbvakii~. Opiioirrr for an E~rvirorrmerrl-orienrenot~me~~-~riented 
folicy {Ausrrian EcoIogy Institute, Yienna, May 19921, p 6. 

388 Ibid. 

jg9 See M Pobs, The N~ingarion G~ergy Siiuaiiorr alid Energy Poiicy (Depariment of 
Energy Strategy, Ministry of Jndustry and Trade, Budapest, Octuber 19941, p 5. 



SECTION R: A COMFARISON WITH OTHER 
INTERNATIONAL DAM PROJECTS 

\ 

1.204. Ir iç suggesnd in the SIovak Mernoria1 that the GabCikovo- 
Nagymaros Barrage Systern worrld be jus' another hydropower 
development dong the Danribe, constructed and- operated as many other 

1 

European barrage ~ ~ s t e r n s . ~ ~ ~  Illustration Na 1 l ' in  the Slavak Mernorial 
presents the location of al1 hydropower stations' along the rivers Rhine, 
Main, Neckar, Moselle and Danube without reference to details of their 
construction or operation. In fact there are large differences between 
existing hydropower systems and the Original Project. 

1.205. Any hydropower Bevelopment impacts on narural river 
ecosysterns to a certain extent, deperiding orr tIre.type of construction and 
on the way the systein is operated. UntiI the 1970s the environmenraI 
changes associated with the development of Iar'ge hydropower schemes 
were widely accepfed by Western socieries. But, growing pubIic concern 
in environmental issues in the 1980s initiated intensive debates on major 
water resource projects, leading to the abandonment o f  a number of large 
hydropower barrage systerns, e.g., Neuburgweier on the Upper Rhine 
( 1979-82), Hainburg on the Austrian Danube (1 986).3" At present the 
most debated waterpower development project: in Germany includes a 
70 kilarnehe stretch of the Danube with a sequence of barrages 
endangering the Iast major free-flowing reach of the river in Gemany, 
aIrhough the expected environmenrai impacts in this Danube reach can 
by no means be cornpared fo thoçe which were IikeIy to have been 
indriced by tlie OriginaI Project. 

1.206. Along the Upper and Middle Danube, the Original Project was 
the only water power development planned to operate on large scale 
peaking modes. None of the Austrian or German barrages in the Danube 
exploit the potential energy of the river to a similar extent as the Original 
Project would have done.3g2 I 

1.207. The difference in water IeveI af ~ab:ikovo, used for energy 
production, wouId V a r y  between 15.0 merres and 2 1.5 metres depending 
on the water IeveI fluctuations. No other barrage çyçtern in fhe G e m a n  
and Austrian Danube reach has created a similaritep in the river. 

390 SM, para 1.16. 

391 SeePlale3 .  

392 Someaf the  adverseefectsofpeakingare describedin Tables 1, 2, and 4, anri in 
paragnphs 1.150-1 54.  



1.208, The envisaged peaking operatiori carried with it Iwo technical 
necessities. One was an operationa1 resenwir volume in the npstrearrr 
impoundment; the 0 t h  was a seco~id barrage downstream to avoid 
riverbed instabilities caused by peak operation. None of the German and 
Austrian barrage systems along the Danube has an operational reservoir 
volume which could be remotely cornpared to the planned Dunakiliti- 
Hrugov Reservoir. Thus the residence time, which is a crucial factor with 
respect to water quality, e.g., for algae bl0oming,3~~ is much shorter in 
upstrearn reservoirs. 

1.209. The first sreps in pIanning for the Nagyrnaros Barrage were takerr 
in 1942, long before the GabCikovo project was c o n ~ i d e r e d . ~ ~ ~  But it waç 
never reaIised. Cornpared with aIiy orher river barrage çystems on the 
Danube, the Rhine, or the FUiane, it iç obvious that the gradient of the 
rivcr is veT Iow and unfavourabIe for Iiydropower deveIop~nerrt.~~~ 
Given the same head and discharge a river reach with a gradient of onIy 7 
cmkm requires 5 times the reservoir length of a 35 cmkm reach to 
produce the same energy output. This not only has economic implications 
(requiringlonger resewoir dykes and systems for artificial drainage for the 
adjacent area), but also ecological ones. To produce the same amount of 
energy 5 times the length of the free flowing river has to be impounded, 
with a11 the ecological consequences and riçks of degrading the riverine 
ecosy~tem.39~ This is why fhere is no other barrage like the envisaged 
Nagymaros along the Iower sections of the Datitrbe or the Rhine?g7 It also 
niakeç it clear that the decision to built Nagymaros was inexiricabIy related 
to peak power operation of Gabcikovo. 

1.2 10. Several modes were conçidered for bath power stations, 
Gabeikovo and Nagyrnar~s,~~* including the option of a complete 

393 See Scieni$c Evaluntion, 1-IC-M, vol 2, chap 3.3 

3'4 SM, annex 21. 

393 The mem gradients of lhese rivers are: 44 c m h  for the Anstrian Danube, 80 
cmkm for rhe Rhine bcheen Lake #rrslan~e and Gerstheim and 60-45 c m h  for 
lire reach to Iffezheirn, about 50 c h r n  oveml1 gradient fur the mûne hetween 
Lyon and the Mediterrancan with a minimum sIape of 35 c m k m  in the Iowest IQU 
km reach. The Szigetktrz reach of t h t  Danube has a gradient of about 35 cmlkm, 
which drops to 17 c m h  a1 Sap (rh Ia IO) ,  IO I D  cmkm ar rkm 1793 and to on1y 
7 cmlkm at rkm 1768, which is about 70 km upsuem of Nagymaros. 

396 See ScientiJc Evaluation, HC-M, vol 2, chap 4.4, 

397 The Dutch barrage çysterns near the rnouth of the Lower Rhine mentioned in SM, . 

Illustration No 11, have been installed for flood water management and not for 
waterpower developrnent. 

348 See Kem, Impacts; HC-M, Annexes, vol 4, annex 6, intemal annexes A-6, A-7. 



closure of the turbines at GabEikovo for 18 hours and a sudden release of 
4,200 m3!s increasing up tu 5,200 m31s during 5 hours per day. The rise 
of the discharge from zero to the first peak wotr1,d have occurred wirhin 
30 minufes and the descent from the second pekk to zero in only 20, 
carrsing a considerabIe artificial flood wave in the Nagyrnaros reservoir, 
and severely damaging the aquaric biocaenosis.3~9 A srnalier, but stiII 
considerable peak operation was planned af Nagymaros towards the fiee 
flowing downstream river section.400 For instance, at low discharges of 
the Danube a çudden rise from 1,000 m3/s to more than 2,000 m31s was 
planned, followed by a sudden descent to the former flow level. 

1.21 1 .  Peak operation of barrage systems is a frequent practice, even on 
lowland rivers used for navigation such as the Danube and the Upper 
Rhine. If peak operation is dona in a moderate: way it may not cause 
additiona1 h a m  to the riverine ecosystem. At . t he  Upper Ririne, for 
insrance, a maximum increase of 300 m3/s abqve the natural flow is 
aIIowed wifhin the chain of 1 O barrages. On the orher hand beiow the Iast 
barrage of Iffeztieim a nraximum increase of oiily 40 m3k above the 
naturai flow is a1Iowed towads the free flawing river section. The Iatter 
Iimiting value haç to be cornpared with the mode at Nagymaroç 
and the former with the one at GabEikovo. The difierence is more than an 
order of magnitude, although the average flow at the Project reach is only 
twice as much as on the Upper Rhine river. 

1.2 1 2. Thus f ie  conception of the Original Project differs significantly 
from other European barrage systems. This reinfhrces concerns that the 
Original Project woukI have caused considerabIy more damage tto nature 
and natural resotrrces than ot her Enropean barrage systems, especial Iy 
given the outstanding naturaI value of the impacted area. 

1.213. Changing attitudes to environmental i s sue  have not onIy led the 
abandonment of various barrage projects but aIso ta new programmes for 
the restoration of riverine wetland habitats affecied by existing barrage 
sy~terns .~~]  For example an "Integrated Rhine Programme" combines 
objectives of flood protection and the restoration, of wetlands along the 
Upper Rhine river which were damaged by the implementation of the 

400 This was denied by the SIovak Mernorial srating that ".i.tlie Nagyrnaros step wouId 
- genente powtr on a consIant basis onIy, i.e. i i s  discharge into rire riverbed beIow 

ivouId never va? SV thar dorunstrearn of this poinr n$ impact of the water IeveI 
ffucluations could be felt"; SM, para 2.36. I 

40t Scientific Evaluation, chaps 2.6 & 4.4.2 



barrage syçtem tI~ere.~Qz Ths Upper Rkine experience suggests however, 
that efforts to restore natural riverine systems wili be in vain as long as 
the dynamics of discharges and water levels rernain considerably 
dist~rbed.~O~ 

L 

- - 

402 See Scientific Evaluation, chap 4.4.2.3. 

403 Sec Scienl#c Evnliiation, cha p 4.6. 



CHAPTER 2 ' 

1 

THE CONDUCT OF THE PARTIES 

2.01. This Chapter reviews the conduct of the Parties in relation to the 
dispute, in particular in the light of the primary and fundamental claim 
presented in the Slovak Memorial that Hungary acted in bad faith in 
invoking environmental concerns as a basis for the suspension of works 
and the subsequent termination of the Treaty. First it is helpful to 
strrnmariçe the Slovak argument in this respect (beIow, Section A, 
paragraphs 2.02-2.08). Against that background,' this Chapter deais with 
the SIovak arguments reIating to the performance of the 1977 Treaty iri 

the period prior to 1989 (Secfion B, paragraphs 2.09-2.251; then to the 
negotiations in the period 1989-1992 (Section C,, paragraphs 2.26-2.88); 
the history of Variant C (Section D, paragraphs 2.89-2.106); and the 
negotiations for a temporary water management regime (Section E, 
paragraphs 2.107-2.1 17). The Chapter concludes by placing the Slovak 
arguments based on bad faith in their legal context and drawing the 
appropriate conclusions (Section F, paragraphs 2.1 1 8-2.128). 

SECTION A: INTRODUCTION 

2-02. SIovakia paints its clairn of bad faith in broad, irnpressionistic 
. strokeç. It is an ever-present subtext woven through its Memorial. In 

substance the Slovak argument is as follows. , 

2.03. Whereas Hungary first initiated discussions over the cornmon 
utiIisation of water energy on the Danube,! and then forcefully 
advocated the adoption of the ~ab~ikovo-~agyriarqs Praject over other 
aItematives,Z it subsequently demonsiratecl a shocking Iack of respect for 
irs ubrigations under ûre 1977 Treaty. Over th; "proIonged history of 
prevarication and violation"> Hnngary proved itself both unwilling and 
unable to hIfiI its treaty ~bfigations.~ From theoutset, Hungary sought 
delays in the agreed schedule as well as in the distribution of work,5 

SM, paras 2.03, 6.08. I 

I 

SM, para 2.03. 

SM, para 7. IO. 

SM, paras 6.61,5.53. 

SM, paras 3.01,3.44. 



cauçing serious Iiar~n to Czechoslovakia.~ In this way, it soiighr 
canstantIy io obstruct and frustrate the purpose of the Treaiy. 

2.04. Siovakia remirids tlre Court of the general du@ of good faith 
imposed on any State in the performarrce of irs internatianaI ~bIigations.~ 
Characterising Hungary as a "dificult Project partnerW8 from the 
beginning, Slovakia cIairns that Hungary denronstrated an unwillingriess 
to CO-operate in good faith? adopted unconstructive and inflexible 
positionsID and sought to impose preconditions ca1cuIated tu render 
negotiation impossible.1 I This was amply demorrstrated when 
CzechosIovakia srrggested the irrvoIvernent of neutral rhird parties to 
provide an objective determination of djsprrted issues.12 In sharp 
contrast, Czechoslovakia and subsequently Slovakia conducted itseIf 
throughout in a co-operative and accommodating manner,13 and only 
reluctantly resorted to Variant C at the last minute in order "to secure the 
achievement of the mutually agreed objectives of the 1977 Treaty".I4 

2.05. Slovakia claims that "Hungary has in al1 cases acted 
unilaterally",~5 citing in particular "successive .decisions for the 
suspension of works".'6 lt characterises Hungary's behaviour throughout 
as unpredictable and inconsistent with previous ~ornrnitrnents.~~ 
Hungary is said repeatedly to have failed to cornply with the procedures 
for consultation and notification set forth in the Treaty and this i s  cited as 
further evidence of -bad faith.18 Slovakia accuses Hungary of abusive 
conduct, deIjberately taking advantage of its partner's efforts to resolve 
disputed 

SM, para 6. I 19. 

SM, para 5.158. 

SM, para 3.01. 

SM, para 6. i 58. . 
See generaIIy SM, paras 6.70-G.71,6.Iii5-6.156. 

SM, paras 4.54,4.94,8.57. 

SM, paras 4.92,8.50-5.57. 

SM, paras 5.106,b.I 37. 

SM, para 7.10. 

SM, para 6.156. 

SM, para 6.157. 

See SM, paras 3.31 4.07-4.08,4.35,6.16, 6.63-6.64,6.76, 8.49. 

See e.g., SM, paras 4.07,4.59,6.63-6.64,6.74,6.155,6.158. 

SM, paras 4.36,6.16. 2 
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2.06. By refusing to countenance any solution' other than the outright 
çancellstion of the Prpject, the Hungarian ~ovemrnent allowed political 
pressures to override, its international obligations, as the GabEikovo- 
Nagyrnaros Project became a pawn in domestic poli tic^.^^ 
Environmental protests against the Project are dismissed as related to the 
"grievous economic, political and cultural injustices" suffered under the 
commun i st regime, rather than any deep-seated ecological con~erns.~' 
The issue was then seized upon by an rrnpoptIIar regime to divert 
attention from its own. f a i l i n g ~ , ~ ~  and adopted -y the opposition as an 
"id.iefixe7'>3 a ausefu 1 tooi in tfie stmggIe for power.24 

! 
2.07. Hungary's purported concern for the enyironmerit was in fact a 
disirrge~ruous "pretext" for the serious economic difficulties which 
prevented it frorn frrIfilIing ifs treaty ~bIigations.'~ Such arguments were 
advaiiced rnerely as a tool in the negofîatîons ajd were never seriously 
enterîained .26 In spite of repeated requests, Hr~ngary fai led fo provide 
any cornpelling scientific basis for ifs positi~n;?~ and even refused to 
aIIow any objective assessrnent of its ~Iairns.~" 

2.08. The pirture is a dramatic one. But it bas the disadvantage ~f 
being untrue in every nrateria1 respect - as the'following sections will u 

dernonstrate. l 

SECTION B: THE PERFORMANCE OF THE TREATY BEFORE 
1989 I 

2.09. In order to create the image of Hungary: as a "difficult partner" 
even before 1989, the Slovak Mernorial is forcea to overlook important 
facts' and to contradict its awn statements. I 

I '  

l '- 

20 SM,paras2.23,3.51-3.52,3.56. 

21 ~ M , p a r a 3 . ~ 1 .  

22 SM, pams 3.52,3.56. 

23 SM, para 3.56. 

24 SM, para 3.55. 

25 SMv puas 3.36, 3.40-3.4I, 3.53, 3.56. This irnplicitly acknorvIedges the reality of 
the econornic macerns. 

I 

2b SM? paras 3.35,3.55. ! 

27 SM, paras 3.54 4.03,4.05. 
1 
I 

2g SM, paras 4.02,8.50-8.53,8.55-8.57. 
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2.10. Hungary in no way denies tlrat the reaIisation of the Prciject, 
adopted to a great extent for political reasons under veiy different 
circurnstances and expectationç, posed an enormous firianciai burden 
which the deteriorating sate budget couId hardly finance. This was the 
reason for requesfing - together with Czechoslovakia - a Soviet Ioanlg 
for concIuding the Mutua1 Assistance Agree~nent?~ and for suggesting 
the suspension of construction workç for nine years.31 With hindsight 
poIiticians orr both sides have admitted tlrat the Project shouid never have 
been ~tarted.~" 

2.1 1. In relation to the pre-1989 period, the SIovak MemoriaI focuses 
on a single Hungarian internai 'document, orre of many thorrsands 
concerning the Prriject, nanreIy the Ietter that Depuiy Brime Minister 
Jirzsef Marjai sent on 19 March 1984 to Jinos Szentigothai, President of 
the Hungarian Acaderny of Scicnces.33 SIovakia da ims that 
environmentaj arguments "were developed as a pretext tu support 
econornic motives for de1aying the Project", and produces tfiis Ietter as 
tfie cardinal evidence in support of that ~ontention.3~ 

2.12. The Mar-jai Istter is implausible as evidence of Hungarian bad 
faith, for a number of reasons. First of aII, it was written in 1984 by a 
minister offre former regirne, whereas tlre SIovak argument relates tu the 
bad faith of the new governmenf iri relation to action taken by it in and 
afrer 1989. 

2.13. SecondIy, it was hardIy surprising that a Hungarian minister with 
responsibiIity for financial matters would comp1airi about ttie financiaI 

29 HM, para 3.33. 

HM, Annexes, voI 3,  annex 22. 

HM, p m  3.43. 

3L See e.g., Vhciav Have1 in Hnngarian TV p r o g r n e  "Panorha", 15 February 
1991, as reportcd in BBC, Srimmary of WorId Bruadcasis, EE/0999 A2i5,. 18 
February 199 I ; HGM, Annexes, voI 3, annex 88. 

33 SM, paras 3.37-3.44. 

34 SM, para 3.35. In I984 The Economisi rm an art ide in which q r i i ~ e  the cantrary 
assurnption was sirggesled - that behind the pIea of 1he I x k  of resaurces- 

"the reaI reason is probabIy fierce opposition in Hungary to the scheme. 
\ 

This surnmer, thousands of peopIe signed a petilion demanding kat the 
governmenr abandon il altogether. The pefitioners daim ~ h e  scheme wiIl 
cost rwice a much as a nornral power siatirin, and damage water suppIies 
and IocaI wildlife." 

The Economisf, (Eurapcan Etlition), 8 Decembcr 1984: HCM,  Annexes, vol 3, 
annex 76. 



viability ofthe Project. It is true that Mr Marjai di; not actoally say tl~at the 
Project was not viable. Irr a passage wfrich remaicd unqnoted despite no 
fewer than 25 references to Iris letter in fre SIovak MemoriaI, lie wote: 

"1 don? wanr io assert thai {Jle comirucii56 01 the Systern of 
wi~ci .  works is in aur apinion u~econornical,i but i t is sure that i f 
we had ta take decisioii conwrning the conspuction today, with 
our modest investmen t possibi Iities we wodd probably decide 
to poçtpone the inve~trnent."~~ ! 

I 

This is cautious langusge, and a thin reed on wliikh to rest a ~1ai.m of bad 
faith. On the other Iiand the Ietter has to be read in tlie context of its tirne. 
In the convoluted Ianguage of the Brezhnev era,.lto say that one was not 
asserting that a project was uneconornical was Y 1ftuaI1y a corrfession that 
it was su! 

I 
I 

2.14. Hungay Iras never denied t hat eco~iomic~ issues were reiesant irr 
198 1, or continued to be relevant i ~ i  1989 and srrb~equentIy. It iç SIrtvakia 
which seeks to erect a rigid barrier between econurrric and environnrerrtal 
arguments, whereas tlre truth is tliat the two are EloseIy Iinked. TIie reaI 
cost of developrnent, inciuding its cost on the environment, has to be 
taken into account i ~ i  deciding whether to proc<ed with a development 
project." Alid this linkage was reaIised mri at the rime: as the 
Hungariari Mernorial explains, suspension was Suggested i i i  1983 "not 
onIy because of Hungary's economic sifuatiori, but aIso for further 

I examination of [the Project's] environmental i r n p ~ t s ' ' , ~ ~  Very liitle was 
then knowa about tlre Barrage Systeni's knvironrnenta1 effects. 
Environmental arguments were reIied on neithq to hide the economic 
concerns nor to repIace thern - which is tfis function of a pretext - but to 
shed Iight on aspects of the Project which had been iiradequateIy 
investigated. Mr Marjai hirnself zdmitted that investigatioris were stiII 
outstanding in 1984 which ought to have beeri compIeted before the 
investntertt was initial&. He aIso c c i n f i m d  the relevant findings of point 
2 of tlie Academy's 1983 Staternen~?~ which i~ztir dia ~aIied for furilrer 
reçearch, planning and investrnent so as to ensure ihat: 

"al The pollrrtion of the water of tlie Danube-and changes in the 
bioIogicaI conditions must not endanger, nui even in the long 
tem, the drinking water suppIy ... of the region and Budapest. 

1 
35 SM, Annex 56, p 477 (emphmis added). . 

! 
36 Sw Scien~ijic EvnIa(~!iun, HC-M. vol 2, chap 7.3 the dose reIationship tri 

pri~~cipie betrveen e~r vironrnental and econonric conside&i~ions. 
I 

37 HM, para 3.43. I 

35 HC-M, Annexes, vol 3, annex 36. 



For this reason the waste water of the catchment area has fo be 
aIso bioIogicaIIy purified, prior to the putting into operation of 
the Dunakiliti-HruSov reservoir. 

d l  The biological degradation of the Main Channel water - and 
its tributaries - has to be avoided and the characteristics worthy 
of a boundary river have to be ensured providing, at the same 
time, continuons operational conditions for a well designed 
navigationai 

2.15. The trnderrying issue waç what to do in case of scientific 
unceriairiîy. Whereas the Academy suggested that investigations and 
csriairr rneasnres protecting water quaIiiy and quantity in the Danube 
sliould precede the operation of the Project, Mr Marjai - while concedi~ig 
the need for research and accepting that the purification of waste water 
should be a prerequisite of the operation of the reservoir - thought the 
available scientific evidence was not sufficient to justify suspending the 
construction, and that the available financial resources of Hungary did 
not permit environmental requirements to be met. 

2.16. Tt is true - and Mr Marjai was aware of this - that some sewage 
treatment plants were under construction in 1984?O The SIovak 
Mernoria141 reveals that CzechosIovakia planned to buiId 25 plants 
between 1985 and 1990, and almust four tirnes as many after the start of 
the operation of the Barrage Syste~n. But it does nof answer three 
relevant questions: 

(a) How many of the planned sewage treatment plants were actually 
ready and operational even in 1994? 

(b) What was the capacity of these installations, were they capable 
aIso of biological treatment, and what percentage of the sewage 
waters had their own treatment capacities in 1994? 

(c) Did the sewage treatment programme have any beneficia1 
irifiuence an the water quaIiiy of the Danube? 

And if these questions are not answered in 1994, aforliori the answerç to 
them corrld not have been avaiIabIe a dtcade earlier. TIiere were obviouç 
reasons for concern. 

39 HC-M, Annexes, vol 3, annex 36. 

4* Se., SM, para 3.48. 

SM,paras3.18-3.21. 



2.17. Independent studies relying on data pblished by Mr Vavrciukk, 
the Federal Minister for EIIY ironmenf, and h is ,col bagues indicate thar 
60% of the waste water of Czechoslovakia was not adequately treated. in 
1989 more than 50% of Bratislava's industrihl waste and household 
sewage was released directly into the Danube without purification, and 
haIf of Slovakia's rivers wuId "no longer support aquatic Iife".42 

2.18. The SIovak Mernorial fails to note the: intensive discussion of 
environmental issues in Hungary at the time. Not less than three 
cornmittees of the Hungarian Academy of  sciences were active behveen 
1981 and 1983.43 As a consequence of the$ repeated findings that 
further investigations were necessary, two studie's were produced, one on 
the cornplex utilisation of the Danube, the other on the environmental 
impacts of the Pr~ject .~~  t I 

1 

2.19. The SIovak Mernoria1 states that "CzechosIovakia was never 
given any ...p roposals for r e v i s i ~ n " . ~ ~  In fact it waç Deputy Prime 
Minister Mariai himseIf who handed over the summary of the 1985 
Environmenta1 Impact Staternenr'Qo his coinferpart, as was nofed 
during his negotiations with Czechosbvak Prime Minister, Mr Strougal, 
on 19 August 1985.47 This visit to Prague was ,specifically arranged to 
inform the Czechoslovak Government about the modifications of the 
Project required by the just finished "environmental impact ~taternent".~~ 
According to the Hungarian interna1 memo of the meeting, Premier 
Strougal prornised to çtudy the çtatement caref(lly and agreed with the 
need for thorough scientific investigations in order to conserve (in the 
language of the lime, tu "prestrve') nature. He:recaIIed the fate of: the 
water resemoir at Orlfk where the environment 'had suffered increasing 

1 

I 
H i I q  F French, G&II Revofu~ions: Elivironmental Recomtructiori in Eastern 
Europe and the Sovie~ Union (Worldwatch Paper No 99, November 1990) p 17. 

43 HM, paras 3.45-3.48. l 

44 HM, paras 3.48,3.52. 

46 HM, Annexes, vol 5 (part 1). annex 4. 
47 StricrIy confrdential interna1 note of the secrerariat ofi the ~nngarian~~ovemrnent, 

Memnrmdrrrn On the Negotiations of Cornrades Strriitga! md lbwef Marjai HeId 
On 14 Augusr 1985, 19 August 1985; HGM, Annexes, vol 3, snnex 40. The hand- 
y inen  corrections on this document appear to be by Mr Marjai. 

1 

48 See HM, para 3.55. By iniemationa1 standards, the enyironmmt impact assessrnent 
of the mid-1980s wirs inadequate: see above, paragwphs, 1.30-1.41. But the fact 
that such studies were undcrtaken shows that the issue was a comptex economic and 
environmental one, and that the parties were aware of this. 

! 



damage, although scientists had assured before the construction thar there 
would be no p r ~ b l e r n . ~ ~  

2.20. The Czechoslovak Prime Minister's view that more attention 
should be devoted to the environment was not unprecedented. Hungary 
and CzechosIovakia had aIready agreed in Juiy 1983 tliat they "consider 
it necessary, to seek rational soIutions rhrough necessary and possible 
modification of the technica1 plans for the avoidance of unfavourable 
conseqrrences which may be identified.. ."50 

2.21. As already noted, the Slovak Mernorial cornplains about 
Hungarian inconsistency, citing Hungary's request in the mid 1980s for 
an acceleration of the constr~ction.~~ But that request was consistent 
with earlier expressed concerns, and even flowed from them. Precisely 
because of the financial burden and the weakening Hungarian economy, 
as weII as Czechoslovak insisfence on the continuation of the Project 
wifhatr f sfopping fo investigate environmentai wncerns, the Govemnreri t 
began to search for ways of temporarily relieving the cument Five-Year 
Plan frorn fie burdens of the invesmenf. Thus Hrrngary coricluded 
private law contracts with two Austrian companies, whose capacity had 
been freed by the abandonment of a hydropower station on the Danube at 
Hainburg in Austria. Having helped Hungary to secure reIatively 
favourable conditions for a loan given by Austrian banks, the main 
Atrsfrian contractor, Donarrkraftwerke, could require that such relatively 
minor issues as the consirrrction scheduie be tailored to its unused 
capac i~ .  ,' 

2.22. The performance of the Parties durirrg the years of construction 
has to be understood in the light of the real character of the Project. This 
was an enormous engineering project, which by its scale and compIexity 
required repeated modifications. Keeping to the schedule and to decade- 
old plans was never anticipated, which was why the schedule was not. 
laid down in the TreaQ itself. A survey of the protocols of the 
Government Plenipatentiaries reveals that almost every year major or 
minor adjrrstments to the PIan were adoptecl?" cconsolidated Iist of 

49 Strictly confidential interna1 note of the secretariat of the [Hungarian] Government, 
Memorandum On the Negotiations of Cornrades Strougal and Jbzsef Mrirjai Held 
On 19 August 1985,19 August 1985; HC-M, Annexes, vol 3,  annex 40. 

Aide Memoire on consultation of the CO-chairmen of the Hungarian-Czechoslovak 
Carnrnission on Econornic, Srientific and Technical Cooperation, 9 July 1983; HM, 
Annexes, vol 4, annex It; aIso ptibIished in a different translation as SM, annex 45. 

51 SM, paras 3.1 1-3.12. 

52 For example, issues discrissed at a singIe meeting inclrrded the possibility IO 
estab6sh a connecting canai behireen the Danube and the taiI-race ranaI, to buiId 
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agreed mod ificatians ta the Joint Con tracrua! Plan adopted before 
31 Decernber 1984 Iists 74 arnendmentç tu the original, incIudirig suc11 
significant changes as moving the site of the tai!-race cana1 and altering 
the isoIation method in the head-race ~ a n a l . 5 ~  : 

2.23. The Hungarian suggestion in May 1989 ta suspend the 
construction ternporarily pending joint environmental investigations was 
not ex&aordinary? given this background of repeated adjustments, and 
this was understood at the negotiations of Prime Ministers Nimeth and 
Adarnec.54 But within a few rnonths the Czechpslovak position Iost a11 
ifs flexibiIity, and active plaiinirrg for what was Iafer to be caIIed 
Variant C cornmenced - or rather recommenced - a s  wilI be seeri.j5 

2.24. The Slovak Memorial is particularly dismissive of the motives of 
the environmental groups arguing against the Pr,oject. T h e  are accused 
of picking an "easy target", the GabEikovo-Nagymaros project, instead of 
more pressing domestic issueç.56 That the ta& was vulnerable to 
criticism may have been true - it was vigorou$y criticised from both 
sides at the tirne. Brrt it was far fronr an "easy f?rgefW, given continuing 
governrnental pract ices against dissent, such as disrnina1 from 
employrne~rt, police çumeiIlarice, home search, arresr, etc., bath in 
Hungary and Czechos l~vakia?~  As a participant noted Iater: 

"It is true that the aim was to stop completion of the dam, but 
never, for a moment on national istic grounds. Highly respected 
Slovak authors and academics as well as en~;ironmentalists were 
our partners in providing correct information and dernonstrating 
against this mastodon of communist ideology. Hungarian 
envirrinmentaIists had a gre;rt deaI of respect for those wlro took 

generators into the Dunakiliti weir, to change the construction schedule of that weir, 
etc. See the Protocol on the Negotiatigns of the Governrnent PIenipotentiaries of the 
Hungarian People's Republic and the Czechoslovak SociaIist Republic Concerning 
the Co-operation on the Construction of the GNBS Held in BratisIava on 13-14 
lunc 1985, 14 June 1985; HC-M. Annexes, vu1 3, annex 38. 

53 Agreed Iist of the modifications of rlre technical çol{rions of fhe joint contractua1 
pIan, adopted before 3 1 Decernber 1984, An~rex 3 ta the PratocoI of the meeting of 
the Goycrnment PIenipottntiaries, heId on 7 March 1985. 

i 
54 HM, para 3.78. I 

5 5  See below, paragraphs 2.93-2.97. 
I 
1 

1 

56 SM, paras 3.52-3.54. 
57 Hilary F French, Green Revol~ztions: Envirmrnent$ Recomfrt~ciio~r in Easfern 

Europe and the Soviet Union (Worldwatch Papcr No. 99, Novernber I990), p 32. 



a Iarger risk in the Iess tolerant and more oppressive comrnunist 
regime in neighbouring ~zechoslovakia."5~ 

2.25. The general point has atready been made that the Slovak 
Memorisl deals with the Project in a historical as well as an ecological 
vacuum, as if the historical changes which culminaied in the revoluti ws 
of 1989-90 had never occurred, arly more than the major developrnents in 
environmental science and i r i  the understanding of environmental 
.impact - deveIoprnentç intirnately Iinked to environmenral catastrophes 
a~rd concerns in Eastern Eur~pe.~" ithin this context it is nut çrrrprising 
that Htrngary sotrght to  riod die the Project 50 as to redrrce the 
disadvantages whicb critics of the Project increaslngly perceived. 

SECTION C: HUNGARY'S WILLINGNESS TO NEGOTLATE 
WITHIN THE FRAMEWORK OF THE 1977 TREATY (1989-1992) 

2.25. SIovakia repeatedIy daims rfiat Hungary was unwi lting to 
~iegotiate?~ However the chronicle of the three years between the 
suspension of  the cançtructiorr works at Nagyrnaros un 13 May 1989 and 
tlie temination of flre 1977 Treaty in May 1992 wit~ressed repeated good 
faith efforts bf Hungary to achieve a mutually acceptabIe response. WIrat 
might have been a cautious measure of a state acting reasonably in 1989 
has matured into environmentally sound and required action by 1992, 
reflecting growing awareness with respect to the vulnerability of 
ecosysterns in general, and specificalty of the affected region. The 
grnwing concern for the protection of natural resources was 
sirnuItaneousIy reflected in the i~irreasing niirnbor of major iriternational 
treaties protecting elements and processes of the environment, inclriding 
in particrrlar the inçtrrrmerits adopted at the Rio Corrference on 
Environment and De~eIoprnent.~~ WIrat Hnngary tr-ied in vain to achieve 
with its treaty part~rer was precisely what the worId cummuniiy was 
striving for: "States shall CO-operate in a spirit of gIobai partnersiiip ro 
conserve, protect and restore the health of the earth's ec~sys te rn" .~~  

58 Jtrdir Y GshrheIyi, "Gabtikovo: ttie Case Againsi", h 5 1  E u r o p n  Observer, 
Septetnber-October 1992, p 79; HC-M, Annexes, vol 3,  annex 32. 

30 Set abbove, paragraphs I .2 I - 1.22.2.91. 

6 1  See nbove, Introduction, paragraphs 5-7. See also HM, paras 6.57, 6.64, 7.58. 

u2 Rio de Janeiro Declaration on Environment and Development, UN Doc 
AICONF. 15 I I S ,  principle 7. 



2.27. From the suspension of the works at Nagyrnaros onwards, 
Hungary was wiIIing to negofiate with CzechosIokakia in order tu reach a 
rnutually ageed solution to the environmental :problerns. The relevant 
Resolution of the Hungarian Government, dated i 13 May 1 989, provided 
that: 

"The Council of Ministers requests Parliament to authorize it to 
enter into prelirninary negotiations with the ~zechoslovak Party 
regarding the amendment of the ~ e a t y . " ~ ~  ; 

2.28. The Hungarian Memurial has referredlto the mosr important 
interactions between the parties #ver the foIIowing rnonths and years, and 
its accoimt wilI not be repeated herea Betweec the decision to suspend 
the construction of N a ~ m a r o s  in May 1989 and the decision to initiate 
'negotiations with a view to abandoning Nagymkos in October 1989, no 
less than five meetings took place at prime ministerial or deputy prime 
ministerial level.65 These meetings were aceomdanied by three rounds of 
meetings between different expert groups, and frequent meetings of the 
Government ~ l e n i ~ o t e n t i a r i e s . ~ ~  

! 
2.29. Slovakia suggesfs that the decision 10 sus!pend the consmiction of 
Nagymams oiily three rnonths after the signing of the ProtocoI on 
speeding up the works came as an trnexpected rnove?? Attention t5 the 
evenfs themselves ssuggests a different interpretation. 

2.30. The negotiations to shorten the deadline by one year were carried 
out in 1986-87 and agreement on the new schedule was reached in 
January 1988.68 The issue of substantive environmental concerns was 
raised by a few members of the Hungariani Parliament who were 
independent from the Socialist Worker's ~ a & ' s  instnrctions in Jrr~ie 
1988?9 From that moment onwards the Hungwian Government was 
anxious not to neglect the concern of the pop4lation expressed by the 

I 

53 Goveritrnent ResoIution No 3 12511489, 13 May 1989; HM, Annexes, vol 4, 
annex 147. Sce HM, paras 3.75-3.76. ! 

65 The Prime Ministers met on 24 May, 20 July, Il  0ctdber and 26 October 1989, the 
Deputy Prime Ministers on 9 September 1989. ' 

1 

65 HM, paras 3.78-3.99. 

67 SM, p m ?  4.07-4.08. 

58 HM. para 3.71. 

6g HM, para 3.50. 



liuge wave of public protest agairrst the Project, and commirted irself to 
act in a way consistent with the sustainable use of Hungary's natnral 
resources. The reaI message of the 1988 October decision of Parliament 
was not the adoption of the idea of continuation with the construction, 
but the identification of the environmental criteria without which the 
Project was not to be operated. This was succinctly stated in the 
Declaration: ecological interests should take priority over short-term 
economic c o n ~ e r n s . ~ ~  

2.3 1. Precisely as a conseqirence of the 1 988 October decision Hungary 
and Czechoslovakia agreed that a proposa1 grraranteeing that tlie 
environment in the region of the GabCikovc-Nagymaros Project wouId 
riot deteriorate be worked wt by the two ministers responsible for 
environmenta1 maffers.?' The Iegitimacy arid extent of the concern was 
recogn ised at the time; it was not seen as a "pretext". , . 

2.32. As noted in both Memorials,72 a proposal for principies of a new 
treaty on water quality to enable risk-free peak operation was presented 
to the CO-chairmen of the Bungarian-Czechoslovak Cornmittee of 
Economic, Scientific and Technical Co-operation.73 What the Slovak 
Mernorial fails to add is that this was not yet a treaty but a pactum de 
confrnhendo, and that it was actually signed by the two ministers, Mr 
Marfithy and Mr Margerin, thereby establishing the sarne level of 
obligatio~i as the signing of a protocol by the two depnfy prime ministers 
couId have prodnced on 3 May 1989. 

2.33. It may be true (albeit u n d u c u r n ~ n t e d ~ ~ )  that the protocol of the 
wurking meeting of the two GO-chairinen remained nnsigned. However 
the report Deputy Prime Minister Medgyessy subrnirted fo the Hurigarian 
Government concerning this working meeting does not mention any 
dispute over the signing of the protocol. As to the fate of the planned 
environmental treaty, the report states: 

"During the meeting the Czechoslovak party brought to my 
knowledge unequivocally that they were ready to conclude the 
treaty, but they would be willing to negotiate on environmental 
issues or conclude rhe treaty unly if the Barrage System would 

70 HM, para3.43, quoting the ResoIuIion of the Parliament, HM, Annexes, vol 4, 
annex 145. 

HM, paras 3.68-3.69. 
72 HM, para 3.69; SM, para 3.23 

73 1-IM, Annexes, vol 4, annex 15. 

74 SM, para3.24 offers no any evidence for the claim that the Hungarian [Co-] 
Chairman "refused to sign the protocol". 
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be built in its entirety, according to the original concept. In 
connection with that I have explained: otrr Govenr~nent has riot 
çtopped any works so far, tlie construction inclrrding Nagymaros 
continues according to tfie agreed scheduk. Our Prime Minister 
undertook the obligation at the March sessibn of the Parliament 
no1 to carry out aiiy irrwerçible work. At thé same lime we Iiave 
ro wait unfil the ParIiarnent decides on the &entua1 referendrr~~~ 
concerning the construction of the Nagymws Barrage. My. 
parmer has noted my statement with lunderstanding, but 
indicated that it woutd seriously preju'dice CzechosIovak 
interests if eventually the Nagymaros Barrage was not built. He 
requested unequivocal information stt the meeting of the heads 
of governments. I 

I 

We agreed that the drsft of the environ~neni~l agreement would 
be made by the experts rrntiI the end of June,"75 

2.34. CIearIy Czechosiovakia was weII in fomed about tlie 
contingencies irrvolved in tfie Hrrngarian domestic dcliberatioris; 
nonetheless ifs positiori on the OriginaI Project was inflexÏbIe. It insisted 
that the Project be co~npleted irrespective of the resufts o f  further 
investigations or of the success or othenvise of ,the proposed agreement 
on environment protection. The conclusions sought to be drawn in the 
Slovak M e r n ~ r i a l ~ ~  from Hungary's "refusal'' to sign a protocol on 
environmental protection at this stage are without foundation. 

1 

2.35. This inflexibility was seen follawing tbe agreement by Prime 
Minister Adamec on 24 May 19a8 to set ip joint cornmittees tu 
investigate the mo parties' c o n c e r n ~ . ~ ~  The CzechosIovak experts Ieft 
their Hrrngarian coIIeagues onIy four days fi3 examine their repiy 
fprod~~ced onIy in SIovak).'g 

i 

2.35. Thus in the Iight of fundame~rfaI disagreeinent af the nreetirrg held 
on 17-19 JuIy 1984, Hungarian Prime Minisrer Német11 iriformed Iiis 
counterpart Adarnec that Hungary thought it prudent not to proceed with 
those, elements of the Project which might preiempt the investigations 

75 Report for the Council of Ministers, 4 May 1989; HC-M, Annexes, vol 3, annex 44. 

76 SM, para 3.24. ! 
h 

77 That Czechoslovakia itself was aIso entertaining seriois doubis abor~t the Project is  
refiecred by ~ h e  fact lhat it feIt the necessity to commission an "independent report" 
15 months Iater (in Septcmber 1340) to "revieru the parenrial contamination of or 
reduction in !lie water fable, the existing environmental siridies and, in addition, the 
sccnriry of the various construction worb", SM, p m  2.27. 

1 

I 78 SM, para 4.13. 

I 



I I I  

necessary ro resolve the disagreements surraunding the Project. Hrrngary 
would continue work at GabCikovo except for the preparatjon for the 

. closure of the Danube in October 1989, an act that would be effectively 
irreversibte. Other construction works on the sites continued and orders 
for the machinery tci be instaiied both at Nagymaros and at Dunakiliti 
were not revoked. In general, nothing was done which would have 
prejudiced the completion of the Project. 

2.37. It musr be re-emphasised fhaf the question raised behveen May 
and October 1989 was whether to continue or abandori tfie consrnicrion 
of the Nagyrnaros sector, and what kind of gnarantees were required for 
the erivironmentally sound operation of the GabEikovo sector, witIr or 
without peak mode operation. The Slovak Memorial asserts that 
"Hungary had succeeded in postponing the damming of the Danube for 
three successive years, during which tirne no new scientific studies of 
Hungary to justify its suspension of the GIN Project had been 
~ndefiaken"?~ In fact, during the snmmer of 1989 a nurnber of new 
studies had been pi.oduced. TIie annotated bibliography listing the most 
important environmenta1 studies related fo the impact area of the 
GabCikovo-Nagynraroç Project Iists 3 1 Hrrngariarr studies for 1989 and 
43 for the year 1990 as a cIear s i s  of the scientific activity aimed at 
identifying the parameters of expected damage and r i ~ k s . ~ ~  

2.38. International experts' reports produced in this period confirmed 
the well-founded character of the Hungarian reservations. The t 989 
Report of INFOR~/Ecologia,~~ after comparing the Nagymaros section. 
with other snggested and abandorleci projects ebewhere in the world, 
came fo the faIIowing conclusion: 

"In srrmmary, a project of the nature of the Nagynrarus Barrage 
W O L I I ~  I I ~ Y ~ Y  be penrritted today in many countries. In the US, 
the project would be impossibie for a ~ y  one of the following 
reasons: environmental impacts (destruction of wetlands, 
wildlife habitat, groundwater impacts, etc); cultural impacts 
(histoiy, archaeology); scenic impacts; or public outrage at the 
degradation of a national symbol. I f  these problems were 
cornbined, as they are at Nagymaros, opposition to the project 
wanId IikeIy be i n ~ ~ r m o u n t a b l e - " ~ ~  

T9 SM, para 4.82. 

Magyar Tudomhps  Akadémia, A BÜs ~Vagy~narusFi Yrzl&pcso'r~ndsm 
hur~steriiletét érint+ntosabb kornyezeti htatusobbl (Budapest, 1 994). 

HM, Annexes, vol 5 (part 1), annex 6. 

82 HM, Annexes, vol 5 (part 1), annex 6, p 1 18 (p 68 of the original) (emphasis added). 
The Slovak Mernorial criticises this Report, contending that it was not based on new 



1 2.39. The concIrrsions of rhe Atrgust 1989 repop of the WorId WiIdIife 
Fund were to similar effect." The Projecr would trndoubtedly have a 
negative impact on the environment, and because of rhe Iack of 
appropriate investigation and data, a moratorium of at Ieasr tfiree years 
on construction of al1 the component prts of tlre I>roject was nessary.  

scientific data and that it was poorly received by' Hungarian scientists (SM, 
para 2.24). I t  relies particularly upon the criticism bf OVIBER, the Hu~igarian 
Nation81 HydrauIic, lnvesring, Consulting and Engiyering Company which had 
bcen ~ornmissirined Oy the Hungarian G~iremment to buiId the B m g e  System 
(SM, para 2.25). ! 

I 
OVIBER specificaIIy criticised the PreIirninq PIFORT (EroIogia) study for 
making four rccornnrcndatians as to GNBS operatio~r~l pre-conditions, nameiy (1) 
ha1  a monitoring system to track water quality be in operation for at least 5 years 
prior to diversion; (2) development of a 3-dimensional; computer modeHing system; 
(3) establishment of a Geographic Information Systemi(G1S); and (4) the formation 
of an independent water authority. OVIBER's responsc asserted that al1 pre- 
conditions were met with the exception of a 3-D sys'tem, which could be a final 
goal, since 2-D models would sufice.  Sce SM, annex 25, which rcpradmes pg 1, 2 
and 1 1 of tire OVIBER cammenrs. . I 

The OVIBER analysis is inaccurate and over-sirnpIifie'd. Firsr, aIthough if was tnre 
rhaf a ~nonitoring s p e m  had becri in place for years, i t  needed a nrrrnber of 
modifications to rnonitw adequately rfre Barrage System's itiipacrs on water. 
SecondIy, the m ~ d d s  in place in Iafe 1988 were nat nebIy sufficient to describe the 
phenornena. Even Czechoslovakia recognised that fact in 1990 when applying for 
PHARE support to engage in a large water rnodelling broject; it then argued for an 
integrated rnodelling system "to provide better understanding of the interrelated 
processes involved, their interactions and basis for decision making ... A detailed 
three-dimensional cornputer ground water mode1 interconnected with mode1 of 
reservoir and river water quality, could reflect the iarious possible problems." 
(Surface Watcr and Ground Water Mode1 of Danubian Lowlmd Betwccn BratisIa~s 
and K o m h o :  EcoIogicaI Mode1 of WaIer Resources and Management, pp 1 ,  3; 
HC-M, Annexes, 'y01 3, annex 48.)  R i r d ,  wilh rGpect to the GIS, MFORT 
(EcoIagia) acknoruIedged later in itç Report that ihe isystern exiçted in Wurlgary; 
their recommendation was rhat il should be rrsed; HM, Annexes, voI 5 (part I), 
annex 5, pp 42-43 [of the annex volume]. 

No doubt studies done by scientists not intirnately involved in the detaiIs of the' 
GNBS may be hindercd by lack of access to data. ~ h e  three reports in the period 
before and around Mungary's suspension of constructidn (WWF 1986, WWF 1989, 
and INFORT (Ecologia)) were nonetheless important in supporting the view that it 
was imperative that construction be stopped until a comprehensive impact 
evaiuation could be perfarmed. And this conclusion was valid even if the reports 
contain minor inaccuracics. The same is true of the ;Bechiel and Hydro-Quebec 
Reports, which were commisçioned by entities charged with cnnstmcting ? h i  
Barrage System but which nonerheIers expressed cor&rns and admitteci Iack of 
knowledge of critical issues: see rhe passages k?nr tIrose Reports ci!ed in 
paragraphs 1.30, 1.37 above. I ! 

83 See'HM, para 3.94. 



2.40. ln these circumstances the Hrrngarian Governrnent was justifled 
in assessing the situation as one of true scientific uncertai~is, in whicli 
continuation of the construction would have defied the principle of 
responsible governance. Since the investrnent in the Nagymaros section, 
although significant, was considerably smaller than the expected risks 
and damage linked to its operation, and since the works already carried 
out 011 the sire rhough large-scak were not irreversible, the Govemment 
suggested 10 Parliament that it be empowered tu rregotiate with 
Czechaslovakia about the abandonment of the Nagynraros scition and a 
corresponding modification to the 1977 Treafy. 

2-41. II may be useful to recaII at i h i s  point the excharrge of views in 
late October 1989, when there was the potential for a compromise. 

, 2.42. At a meeting of the two Prime Ministers on I l  October 1989, 
Czechoslovak Prime Minister Adamec showed no willingness to agree on 
a suspension of works at Dunakiliti until a treaty on the environmental 
grrarantees couId be concluded, and again threatened the unitateral 
diversion of the Danube. On 26 October 1989, before the Hrrngarian 
Government's fina1 decision on what recornmendation to rnake to the 
Farliz~rnent,%~ and before the Hungarian Parliament's decisiori to suggest 
negotiafions on the modification of the 1977 Treaty with a view ru the 
abandonment of Nagymaro~,~~ the two heads of government met again in 
a last effort to reconcile their views. No compromise solution emerged, 
and consequently the Government decided the next day to propose that 
the Hungarian Parliament adopt a resolution on an amendment of the 
1977 Treaty to eliminate Nagyrnaros. 

2.43. The SIovak Mernorial fails to make it c1ear that the willingness 
reflecfed in the Czechoslovak' Nore Verbale to initial a treaty on 
environmental guararitees before continuing preparation for tlre diversion 
of the Danube was ~iot shown at the 26 Ocruber 1989 nleeting, but . 
appeared as a new elemerit after the Hungarian Government's decision of 
27 October 1989. That Note Verbale was transmitted at 6 p.m. on 30 
October 1989, when the Hungarian Parliament was already seized of the . 

question. 

2.44. The Slovak Mernorial refers to what it describes as a Hungarian ' 
Note Verbale of the same date.86 This doctrrnent was not a Nole Verbale 
but an Aide Mémoire of a meeting heId on the afternoon on 30 October 
1989 befween a senior official of the Hrrngarian Foreign Minisfry (Mr 

84 HM, Annexes, vol 4, annex 150. 
85 HM, Annexes, vol 4, annex 15 1 .  

86 SM, para 4.46 & annex 75. 



s i  and the Creçlioslovak ambassador r Ehrenberger).s7 The 
meeting was intended to infonn the CzechosIovak Governrnent about the 
as-yet-unpublished decision of the Hungarian 6overnrnent, adopted on 
27 October 1989. Unlike the CzechosIovak ~ 6 1 e  Verbale of the same 
+y, it did not incorparate any new dernent wirI! respect ta the substance 
of the negotiations held between the two Prime Ministers on 26 October. 

! 
2.45. To summarise, the "compromise off$' was delivered at a 
moment when the offering party could be ce&in that it could not be 
incorporated into the decision to be adopted by !the Parliament 20 hours 
later. In addition, the "campromise offer" contained the folIowing 
elements: (1) it did not specify what tIre "ecologicaI guarantees" wouId 
be - these were Iefl to fuhrre negotiations; ( 2 )  it required irnmediate 
preparatiorrs Tor the cIosiire of the Danube;. 03) it contained a blank 
refusa1 ro corrternplate any amendment to the 1977 Treary ifseIf; (4) it 
threatened uniIateraI imprementation of a ; "provisional substitute 
technical solution".88 Curiously, the ~zechoçlo<ak Note Verbale irnpl ies 
that limiting or excIuding peak hour operation would be compatible with 
the 1 977 Treaty - presumably because ~zechoslovakia was never willing 
to amend the 1977 Treaty itself, and yet to insist !on peak-hour production 
would have involved no element of compromise w h a t e ~ e r . ~ ~  

I 

2-46. After the fundamental polirical charge4 of 1989 and 1990 die 
new Hungarian Government decided on high ! level negotiations with 
Czechoslovakia on the future of the ~roject.; This resulted in three 
intergovernmental negotiations being held in ~ U d a ~ e s t  and Bratislava in 
1991. i 

1 

I 2.47. The Slovak Menlorial seeks to pIay dowc the importance of these 
riegot iations. They are presented in a 17-Iine : paragaphPo rrnder the 
inaccurate tit Ie "The Fisf Jilvolvemen~ of the Eui.oyeon Commurtiiies". 

87 The Siovak Memorial'sannex 75 produces a text hea$d: 
"(Courtesies) 

Note Verbale" 
i 

In fact those words arc not in the copy of the original Hungarian document filed 
with the Court, nor are any courtesies. In a genuinelNote Verbale, rht courlesies 
wonld follow rather  han precede the tifIe of the document. 

. - 8S Sec HM, para 3.99. 

90 SM, para 4 68. 



TIiuç as fo tfie first round of negotiations, the Slovak Mernorial sirnpIy 
says that: 'There was a rneeting of the recentIy appointecl deIegations, at 
w1iich positiorr papers were exchanged".gl 

2.48. The Hurigarian Mernoria1 fuIIy describes these important taIks, 
exyIaining the backgrou~id to the Hungariari position.92 lt is not 
necessary to repeat This explanation, but it is i~rrporiant to recaI1 a number 
of Tacts: 

* During the 1991 negotiations both parties were represerrted by 
. Iarge delegations which incIuded both high IeveI gowrnmental 

oEciaIs and weII-known experts; 
1 

* The CzechosIovak deIegation was Ied oIr al1 rhree occasions by the 
SIovnk Prime Minister (Mr Metiar and subseque~rtIy Mr 
~arnogrrrski}, duly accredited by the.fede~'ili arrtlrorities; 

* At tlre first meeting the ~uri~arian' delegation preçented four 
essentid docr~nrerrts, including a drafi biIafera1 rreaty on the 
terminatio~~ of the 1977 Treary and on compensation for the Iosses 
of CzechosIovakia, and another draR treaty on the suspension of 
corrstnrction until the errd of Beptember 1993;93 

* TIre Hurigarian delegation Irad received iriformatiori on the 
Czxclroslovak rtim of constructing VarianlC before tlie firçt 
meeting. 

2.49. The Slovak Menlorial does no more thân state that af the firsr 
meeting "both sides confinned the validity of tlie 1977 Trea~".~ This is 
seIf-evident. Hungary heId the 1977 Treary valid untiI ils termination. In 
1991, Hrrngary stiII saw some chance tliat tfie 1977 Treav could be 
arnended or terminatad by nrutual agreement and that the parties couid 
agree on important related issues (cg., assessrnent and compensation of 
losses, tire fate of the ilistallations aIready co~upIeted, the resoIution of 
the probierns of navigation and flood protection, and the rehabilihtion of 
the area). 

2.50. The SIovak MemwiaI recaIIs that Hnngary propoçed at the 
intergovernmental negotiations in 1991 tire suspençiorr of work by 
CzecIiosIovakia, i ~ i  order to provide some time for experts to undertake 

91 SM, p a n  44.68. 

92 HM,para3.121-3.145. 

33 HM, paras 3.126-3.127. 

94 , SM, para 4.68. 





confinried iri a "frank and notably courtecius Ietter"Ioo before the third 
meeting that Czechoslovakia had commencecl the construction of 
Variant C.Iol (This sequerice of eve~its is not mentioned irr the BIovak 
Mernorial). 

2.53. LegaIIy the hands-of the Hurrgariarr Governent  were not tied by 
the Resolution. ParIiamentary resolutions do not Iiavs the force of Iaw, 
although, Iike par1 ianrentary reso1utions on issues of govern~nental poI icy 
i11 many constitutiona1 systerns, represen t guidel ines of the Iegislators. 
Any such reso1ution could be rescinded by Parliament in the same 
manner in wIiich it Irad been passai. 

2.54. At the same time the Czechoslovak Government had a free hand 
ta refuse any proposal on joint research and to refuse anything eIse which 
~night Iead to the abandorinlent of the Project. Wha~ever Hungary did 
during the coming months, CzechoçIovakia was detsrmined to put the 
Gabeikovo sector into operation unilaterally and at the Iatest by 1992. 

2.55. Chapter VI1 of the Slovak MtmoriaI briefly returns to the 1991 
intergovemrnental negotiations. 1 t asseris t hat : 

'4Thro~ghout the meetings of govsrnmenta1 delegations of 199 1 
Hungay insisted onIy upon a right of peopIe 10 thsir 'original 
environment' and hence the cancsl Iation of the 1977 Treaty."Ioz 

2.56. Dnring the meetings the Hungarian delegalion did no1 refer to any 
right to an 'briginal environment" but siressecl that during the time of the 
suspension of the constructiori, Hungary had becorne increasingly certain 
that tlre Project would pose a serious risk of irreversible and darnaging 
environmental processes, with adverse consequences to both 
countries.103 At no stage had Hungary "refuscd bilateral discussiorrs" at 
the expert IeveI.lo4 

I Oa Prs described in SM, para 4.73. 

IO1 See Ietrer frum SIovak Prime Minister J Camogurw, to Hungarian Prime Minister 
J AntaII, 30 JuIy 1391; HM, Annexes, w14, mnex 54. 

SM, para 7.08. 

103 HM, 3. I 2s. 

Io4 SM, para 7.08. 



l 
(3) WOLVEMENT OF TH R D  PARTIES iN TEk SOLUnON OF T H E  

DISPUTE: THE ROLE OF THE EUROPE& COMMISSION 
I 

I 
2.57. Hungary was always wi1Ii1rg to invtiIye tliird parties i ~ r  the 
soIution of the dispute. The Slovak Mernoria1 undar the ritie "The First 
InvoIvement of the Europearr Cornmunities" jtries to establish that 
Hungary was aIways hostile to the i~ivolvement ,of the EC. At tfie same 
time the Mernorial porlrays CzechoçIovakia as hàying made- 

"repeated atteinpts.. .fo broadeii the biparti;e negotiations and 
siudies into a tripartite format with EC participation, 
gariicuIarIy with respect to scient i frc aspects.. .stariing with tlre 
participation of CzecIrosIovakia (but rrot ~ i n ~ a r y )  in the EC's 
PHARE project."ID5 I 

1 

2.58. Again it is necessary to go back fo the; histori~al record. It is 
convenient tu start with the issue of the "parficipation oFCzechoçIovakia 
(but not Hurrgary) in the EC' PHARE project". ! 

! 

! 
fa) The issue ofp~~#iciparion in the P H R E  Projecf 

2.59. SIovakia rnisrepreçents tlre Hungariari ]response to the 1990 
CzeclrosIovak proposa1 on participation in the] PHARE project. The 
SIovak Mernoria1 asserts tliat: I 

I 
"The resporise of the Hungariari Government: . .misdescri bed the 
proposed agreenient as being a bilaterai project between 
Cxchoslovakia and the PHARE Program, viith Hungary in the 
posif ion of a mere consuItant. The drafl agreFmerrt forwarded to 
Hungary by the CzechosIovak Government Nas nothing of the 
kind; the two parties were to participate juintiy in the strrdy."!06 

And it concludes the çtory by stating thaf: i 
"Aj2er Hungary refused to make a joint rFquest to the EC, 
CzechuçIovakia, in October 1990, decided to participate in a 
PHARE projcct ..."IO7 I i 

I 
1 

SM, para 4.32. 

Iou SM, para 4.64. Foi the Hvngarian responxe refeired ;o in thir passage ree Leîîcr 
h m  GyOrgy Simsondi Kiss, Hungarian Govemmenti PIe~ripotentiary to Dominik 
Kocinger, Czechoslovak Govemment ~~eni~ote~r t i&;  HM, Annexes, y01 4, 
annex 38. 

IO7 SM, pam 8.5 I {ernp~raçis added). 



Thus according to Slovakia it waç not CtechosIovakia which appIied for 
PHARE funds arrd invited Hrrngary to participate in the project: tlrere 
was a CzechosIovak proposal tu submit a joint-application. 

2.60. This is not the case. C~choçIovakiafirsr appIied for the funds 
and then submitted a proposa1 to Hungary. The cupy of the "Agreerrierrt 
on Joint Czeclio-Slovakia~~ and Hungarian Cooperation on the PHARE- 
Eirvironrnent P~+oiection", arr~iexed to tlre SIovak Mernorial, reveals a 
sig~iificant discreparicy. TIrat Agree~ne~rt was a draft, which was not 
sig~red by tlie PIe~ri~oterrtiaries.~~~ On 26 October 1990 if had been serit 
by the Slovak Plenipotentiary to his counterpart for signirrg, but the 
Ianer, on 15 Novernber 1990, refused to sign it. 'O9  But according to tlre 
SIovak Memorial, CzechuçIovakia appIied for PHARE furrds in OcCober 
1990. 

2.5 1. Moreover the Czechoslovak proposa1 stated f Irat : 

"SIovak, Hungarian arid foreign experts wi1I act and work 
togetlier as an independent workirig team arid wiI1 take main 
methodologicaI responsibilities in the organization and 
execution of the project. TIris group wi11 be included in 
cciordinative and invesf igative group 'Groundwater' which hus 
been established at the Faculîy of NaturaI Sciences, Cornerlius 
University in ~ratisIava."' I o  

2.62. According to the application to PHARE, thiç coordinative group 
"Groundwater" would Iead the programme. Under itç auspices wouId bc 
a team made up of haIf SIovak arrd haIf EC experts. That team wouId co- 
operate not unly with a team of experts from Hungary, but aIso with 
other organisations dealing wifh reIated problems, as well as with 
specialiçts "fronr al1 over tlie world". The mandate of the group was to 
establish rnodels tailored for i i t ~ i i  Ostrov conditions, and thtreby to seek 

Contrav to the inrprcssio~r give~r by SM, mnex 82. The original, I~dged with The 
Court, is unsigncd. 

I I o  DraA Agreenrcnt on Joint Czecho-SIovak and Hungarian Co-operation on 

PHARE- Environnrcnt Protection: "Surface Water and Grriund Water Mode1 of 
Danubian LowIniid Between Bratislava lad Komuno: EcaIogical Model of Water 
Resoiirces and Management", Proposal. handed over by CxchosIovakia to Hungary 
on 26 October 1990; SM, annex 82, p 189; HC-M, Annexes, vu1 3, annex 49 
lemphais addecl). 



I to salve a number of probIerns in tfis Bratislava-Komirno section of tlre 
13anube.111 ! 

2.63. Thus tfie projecf was not meant to be a( analysis of the impacts 
of the Barrage Systern on bofh Hungary and Cgechoslovakia rather, by 
studying only the situation orr Czechoslovak terribry, the plan waç to- 

"evaIuate and verify the effects of prev iaus activities and by the 
new hydrauIicaI systern of hydmpower dev;eIopment. Tlie goal 
is to define the reniedia1 actions and optimi&tion of ai1 mutual 
interferences. A permanent optirnization and nrariagement mode1 
is to be developed by this project."' '2 

1 

At the end of tlre first phase, the designs fur technical soIutions .were to 
be subrnitted tu a representative of the CzechosIovak Govemnre~it. There 
was no provision for "EC involvement" in the resolution of the dispute, 
as suggested in the SIovak MernoriaI. There wasino provisiori for siudies 
on Hungarian territory, either in rhe upstream ok downstream sectors of 
the GNBS. But above aII, the project assumed (rightly, as it turned out) 
that "the new IrydrauIicaI systern of hydropower developrnsnt", i .e., 
Variant C, would be irr operation before any, conclusions had been 
reached. It airned at "rernedia1 actions" after-thejevent. In that context if 
is also worth noting that the enviçaged mode1 is iot fuIIy developed even 
four years after the application and more than &O years after the diver- 
sion of the Danube. Tfre probIems foreseen in th$ funding appIication are 
occurring, yet none of the "rernedial actions" iç in place. 

I 

1 
@J The issue ofEC meditttion md the sus$ension oj Yariant 2 

! 
2.64, Elsewhere the SIovak Mernoria1 attempts to show that Hungary 
was ulrwiII ing to involve third parties in the disjhte. Thus it asserts that 
Hungary was against the participation of EC experts and against 
broadening the negotiations by establishing a triphite wmrnitiee. I l 3  

2.65. In faot the idea of EC involvernent hadl been raisod at an early 
stage by Hungav- On 14 December 1390 the, new Hungarian Prime 
Min ister, Mr Antal 1, informed his CzechosIovak counterpart about an 
agreement with an EC Commissioner that experts of the Cornnruniv 

I 

I 
I Surface tUaler and Grorrnd Water Mode1 of Danrrbianl LuwIand Beîween BratisIava 

and K o m h o :  EcoIogicaI ModcI of Waler Resources h d  Management, 25 October 
1390, p 12; HC-M, Annexes, vol 3, annex 48. See ibidlat pp 5-1 1 for further detaiIs. 

I I 2  Ibidatp3. I 
I 

I I 3  SM,para4.72. I 



wouId assist the two countries i r i  the resoIntian of their dispute.Ii4 In his 
response dated 15 January 1991, the Czechoslovak Prime Minister did 
not refer to any EC participation but merely stated that the Czechoslovak 
Governrnent- 

"authorises Josef VavrouBek, Minister of the Government of the 
Czech and Slovak Federal Republic (to] organize international 
assistance in jtrdging rhe ecoIogical probIems".lI5 

This did not specie what kind of third p a r s  assistance the Czechoslovak 
Govsrnment had in mind. 

2.66. Hungary was however concerned that any EC involvement not be 
used as a cover for continued work on Variant C, which threatened to 
pre-empt the very purpose of that involvement. Thus - as pointed out at 
the third 1991 intergovemmental meeting- Hungary found the 
establishment of the Cornmittee meaningless if Czechoslovakia did not 
rneanwhiIe suspend work airned at the irnplementation of Variant C.'16 
The activiiy of the Cornmittee would have legitimised the uniIafera1 
cunduct of Czechoslovakia, whiIe at the same tirne tire Cornmittee wonLd 
have been acting under the pressure of briIIdozers. 

2.67. The CzechosIovak position can be seen from a Nute Verbale, 
dated 27 August 1991, which contained what the Slovak Mernorial 
characterises as a "positive suggestion": 

"Provided the Hungarian side submits a concrete technical 
solution aimed at putting into operation the GabEkovo system 
of Iocks.. .base4 on the 1977 Treaty in force.. .the Czechos,slovak 
side is prepared to impIernerrt the mrrtrraliy agreed ~rtIrition."~17 

It is difficnlr lo see wIrat the pasilive contents of the suggestian were, or 
for that marter, what exactly the authors of the Note had in mind other 
than the Original Project. What kind of "technicaI solutiorr" aimed af 
putting the GabEikovo sector into operation "based on the 1977 Treaty in 
force" other than the Original Project, which also required the 
construction of Nagymaros and operation in peak power mode? This was 
only another way of insisting that the whole Barrage System be 
irnplemented without significant alteration. 

I I 4  HM, Annexes, vol 4,  anncx 40; referred IO in HM, para 3.114: SM, pam 4.65. 

I I 5  Letler fmm Czcchoslovak Prime Minister M ?alfa to Hungsrian Prime Minister J 
An taII, 15 January 1991; HM, Annexes, vol 4, annex 42. 

l t 6  Sec HM, paras 3.144, 3.149. 

Czechoslovak Noie Verbale of 27 August 1991; SM, Annex 96, cited in SM, 
para 4.74. 



! 
2.68. Hungary was not alone in seeking al çomrnitrnrnt fmm tlie 
CzechosIovak pariy to discontinue work on  Variant C pending 
negotiations. in a lensr of 23 April 1992, ~zdhoslovakia reiterated in 
compIairr~s about Hungary's unwillingness toi take part in tfie joint 
Cornmittee with the participation of EC e~prts;'" But it failed to refer 
to the contents of a letter of EC Vice-Presidentj Andriessen sent to both 
Ministers of Foreign Affairs 10 day s earlier, on 13 April 1992. This letter 
included a rather important point with 1 regard to the EC's 
participation.119 It stressed that any involvement of the Commission 
would depend upon three conditions, the third being that: 

! 
"each Government worrId not take arijr steps, while the 
Cornmittee is at work, which wouId prejir(ice possibIe actions 
to be undertaken on the basis of the [Cornmittee] report's 
findings."'" 

The Slavak M e r n ~ r i a l l ~ ~  refers to Mr.AndrieLsen9s letter but fails to 
mention that it included such a condition. I 

i 

2.69. Another letter of Mr Andriessen sent on 130 July 1992 again drew 
the attention of the Czechoslovak Minister of Foreign Affairs to the three 
conditions outlined in his previous Ietter.'22: The SIovak Mernoria1 
nonefheIess states f iat- 

I 
"Htt~rgary resuruec~ed [at a 13 October 1992 meeting] the pre- 
condition that Czechoslovakia suspend at +ce a11 work tu dam 
tfie Danube, a condition that the CzechqsIovak Government 
rejected."I23 I 

I 

Reference i s  made in the sarne paragraph to the first Andriessen letter, 
which set the condition that no unilaterai step be taken by the parties, and 
to the Czechoslovak intention to continue the unilateral construction of 
Variant C. The two intentions were in oppositioh to each other. This was 

I 

120 Letter from the Vice-President of the European Communities to the Czechoslovak 
Minister o f  Foreign Affairs, SM, annex 107. , I 

I 2 l  SM,para4.80. i 
122 Leneter of 30 Seplember h m  Vice-Preçident of ; ~ h e  EC Canimissian to the 

Czechoslovak Foreign Minisler; SM, annex 124. SM; para 4.87, says only thaf such 
a Ietter had been sent, demonstrnting rhat "fie EC $omission remained ready 10 
help". I 

123 SM, pam 4.94 (emphasis added). 



not "resurrecting" a precondition: the precondition had always besn 
there, both so far as Hungary and the EC were concemed. 

2.70. As to the fate of the third condition, at a bilateral meeting on 13 
October 1992 Czechoslovak Foreign Minister Pirek stated that the 
conditions cantained i ~ r  Mr Andriessen's Ietter of 13 April 1992 were rro 
Ionger appropriate, because the wark on VariantC had been 
~ r n p I e r e d . ' * ~  

(c) The "scheduled" Vienna meeting 

2.7 1. The Slovak Mernorial stresses that Czechoslovakia - while 
working intensively on the completion of Variant C - was willing to 
enrer into subsiantive negotiations with Hungary and to accept the 
invoIvernent of tlte Community, in spite of tlre fact that it was unwilling 
to respect rhe third condition of Mr Andriessen. It cites a Ietter of the 
Czechoslovak Prime Minister ta his Hungarian counterpart dated 23 
September 1992, according to which: 

"in May 1992 the two sides 'were very close to reaching an 
agreement on involvement of the EC Commission in settling the 
dispute', but then Hungary refused to take part in the first 
trilateral talks that were convened, but not held, in Vienna on 18 
May [1992]."125 

I t  asseris that- 

"A rneeririg in Vienna was schedrrled by the EC for 18 May 
1992 and Czechoslovakia and Hungary were invited ta 
attend.. .At the last minute (on 17 May), Hungary announced 
that it wouId not attend this meeting."l*6 

2.72. These allegations do not correspond with the facts. What in fact 
happened was that the ambassadors to Budapest and Prague of the 
European Commission, atîempring ru mediate bstween the parties, orally 
çuggested a meeting in Vienna.127 In response to thiç sriggesrion, tlre 
responsible Hungarian Minister, Mr M i d ,  agreed fo attend on the 
understanding that the meeting wouid, in his words: 

Iz4 SeeHM,para3.181. 

125 SM. para 4.85. 

''15 SM, pua 4.93. No further reférence is provided ivith regard ro either EC or 
C~chusIovak documents. 

IZ7 HM, para 3.171. 
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'bnable the parties ro abandori any actions whiclr wouId 
prejudice the Iaunching and the [co~ri~~etion] of the work of t h e  
Expert Cornrnitree. Accordingly it is expect'ed rhar the meeting 
will result in the discontinuation of the unirateral works on the 
one hand and in the non-effectuation of the abrogation of the 
treaty of 1977 on the other hand."Iz8 

i 
However, the Slovak Govemment declined to Gke part in a meeting on 
this basis, and as a result nobody "convened" anf, meeting in Vienna. Tt is 
accordingly no1 true that Hirngary rehsed toi take part in the first 
trilateral talks, on the contrary, it agreed to do soi on the reasonable basis 
that neirher party would take nniIateraI action pending the completion of 
the EC's work. 1 

! 
(4 EC involvement prior to the diversich of the Danube 

i 

2.73. I n  October 1992, the European commission, Iearning of the 
growing tension between the two countries resulting from the acce1erated 
work on Variant C, invited the iepresentativeç of the two parties to 
Brussels for furiher negotiations. The SlNak Mernoria1 rather 
overestimates the power of Hungary vis-à-vis rhé EC in relation tu these 
negotiations. It states that: 

"After the failure of these negotiations, and with the damming 
of the Danube imminent, Hungary increased its political 
pressures on members of the EC.. .As a result, when trilateral 
discussions frnally did take pIace in Brussels on 22 October 
I 992, CzechosIovakia found itseI f under Ipressure fiom rhe 
Com»rissiun ofrhe EC tu pastpone the dam&ing operation unri1 
at Ieast m id-December 1 992."1z9 

I 

But "Cals the Czechoslovak delegation explained [to the Commission], 
this was technically impossible". 130 

, 2.74. The Slovak ~ e m a r k l  asserts that there &as a chance even at the 
l u t  minute before the diversion to reach a cornifomise. One day before 
the pontoon-bridge was built over the Danube ad after a Iarge nurnber of 

For Mr MidI7s hand-wrinen conternporary nole as ;O rht proposed meeting 5 e  

Hand-written Note of  F M a l ,  Minister without Portfolio, Regarding the Proposed 
Vienna Meeting, 16 May 1992; HC-M, Annexes, vol 3,  annex 54. The content of 
thir note was read by MI Mhdl in a telephone conversion with the- EC Ambarador 
to Hungary on 16 May 1992. 

129 SM, para 4.95 (emphasis added). No further referencei are given. 

' 30 SM, para 4.95. 



trucks, carrying large çtones, had already Iined up af Cunovo, the 
Czechoslovak delegation - according to the Memorial - proposed at the 
Brussels meeting on 22 October 1992 that: 

"until the completion of the work of the tripartite [Committee] 
the flow of the Danube would not be diverted from the main 
riverbed.. .This, of coiirse, \vas onIy a short-term comrnitmenr, 
for the tripartite {Carnmittee] was expected tu complete its 
mission by the end of October. .."'31 

An Aide Mémoire "tabled at the meeting" in Brussels confirms this 
statement but goes on to say that: 

"Measures taken presently by the CSFR cannot be considered as 
definite darnming of the river. It will serve only to shift the 
navigaf ion Iine to the bypass canal."I~z 

2.75. A day earlier, on 21 October 1992, the Hungarian Ernbassy in 
Prague receivcd a CxchosIovak Note Verhaje, which the SIovak 
Memorial fails to mention. According to die Note- 

"The [Czechoslovak] Government decided that it will not start 
the closure of the Danube until the beginning of the work of the 
Committee, more precisely, until2 November 119921 ."133 

By contrast tlre CzecIrosIovak deiegatio~r decIared at the meeting in 
Brnssels that the closure of the Danube had to be carried out in October, 
otherwise "grave ecoIogica1 catastrophe and fluoding" wouId endanger 
the sùrrounding area.134 

2.76. Thus, the Hungarian delegation leamed from Czechoslovakia 
during the negotiations on 2 1-22 October 1992 that: 

SM, para 4.96. 

132 Ride Ménroire of the CSFR Delegarion, 22 October 1992; SM, annex 126. The uiew 
that Variant C did not involve diversion of the Danube had been earher expressed 
by the Prime Minister, who had said that "the realization of the provisional 
technical solution does not involve the diverting of  the Danube but only the 
exploitation of  part of the Danube waters in a way envisaged in the 1977 Treaty." 
Letter o f  Czechoslovak Prime Minister to the Hungarian Prime Minister, 2 October 
1892; SM, para 4.89 & annex 125. 

'33 Nole Yerbnf~ h m  Ministiy of Foreign Mairs of the Czech and SIovak FederaI 
RepubIie to the Embassy of the RepubIic of Mungary, 21 Ociober 1992 (at 2:30 
p.rn.1; HM, Annexes, vol 4, annex 101. 

134 Sce HM, para3.185. SM para 4.95 similariy says that diversion couid not be 
delayed "by even a day". 



126 l 
* The diversion of the Darrube would cokrnerice as planned on 

23 Octuber 1992. I 

* The diversion of the Danube might be poitponed untir the end of 
Oçtober 1992, while the Cornmittee war atwork. 

* The diversion of the Danube might be postponed until 
2November 1992, until the beginning of the work of the 
Commitîee. L 

I 

I * The diversion ofthe Danube was not to beiconsidered as a definire 
darnrriirig of the river, but wouId serve an& to shift the navigation 
Iine. \ 

I 

2.77. Faced with these inconsistencies, Hungary did not see any 
possibility of reaching a compromise. On the following day, it saw the 
commencement of the diversion.135 

1 

! 

(4) T E  LOMX)N AGREEMENT 

2.78. MeanwhiIe the British President of the EC Courrcil was meeting 
the representatives of the Visegrid Group ( ~ u n ~ a r ~ ,  Czechoslovakia, 
Poland) in London. On 28 October 1992 Hungary, Czechoslovakia and 
the Commission signed Agreed Minutes (khown as the London 
Agreement).136 Its second paragraph reads as follows: 

"The CSFR undertakes fo guarantee to rnaiifain the whoIe [not 
Iess than 95%] traditional quantity of water into the whole Main 
Channel riverbed ... and to refrain h m  operating tlre power 
plarit." I 

1 

2.79. The Slovak Mernorial does not deny thatthe London Agreement 
gave rise to interriational obligations for the Parties, but it offers the 

I following novel interpretation as to their duration; 

"the text of the agreed minutes sirows rhat the cornmitment of 
CzechosIovakia to maintain at Ieast 95%: of the iraditionai 
quantily of water info the Danube riverbednand not ko operate 
the GabCikovo hydroelectric power plant waj inrendeci to relate 

1 

13' The SM puts the FOInInenCeIneIIt of the div4rsion of the Danube on 
24 October 1992. In fact the closure started with the constniction of a pontoon- 
bridge on 23 October 1992. 

L 
136 Agreed Minutes of the Meeting BeIween the ~ u r a ~ e a t !  Commission, the CSFR and 

Hringary, on the GabEf kovo-Nagymarus Project, Lanaon, 28 October 1992; HM, 
paras3.191-3.193,WM,Annexes,voI3,mnex31. ! 
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to a very short period - the t h e - d a y  period during which the 
fact finding mission was complsted, i.e., untiI 3 1 October 1392, 
when the report was issued. Such an interpretation is confirmed 
by the text of Czechoslovakia's Aide Memoire tabled at the 22 
October meeting."13' 

Czechoslovakia itself never asserted that the Agreed Minutes would be 
valid for three days only. Neither does the Slovak Memorial explain the 
reasons for the unusually short Iife-span of the Agreement. 

2.80. It is also diffrcuIt to see how the CzecliosIovak Aide Mimoire 
"tabled at the 22 October meeting" confirmç the SIovak interpretation of 
the Agreement. That Aide Mimoire states that: 

"The Czech and Slovak Federal Republic takes cornmitment that 
undil the completion of the work of the Tripartite Commission it 
will not divert the flow of the Danube river from its present 
main riverbed, and al1 the measures which are now undenvay on 
the territory of the CSFR will ensure that the whole natural flow 
of the Danube wiII p a s  tlirough the old riverbed. In cornparison 
with the preseni state the hydroiogicai condirions in the border 
section of the river wiII not be ~ h a n g e d . " ' ~ ~  

But the words itaIicised Irere du nor appear in the Lundon Agreement. 
The Aide Mémoire cannot be used ta contradict the rneaning of an 
Agreement reached in different words some days a$er the diversion of 
the Danube. 

2.81. The subsequent practice of the parties is also inconsistent with 
Slovakia's view of its duration. On 4 November 1992 the Czechoslovak 
Government "notified the Commission that it had approved these 
{~lintrtes.. ."I39 The first threc days had already passed, but the 
Government - Far frorn drawing attention to fhis cruciaI point - added 
that: 

"As regards the question of.. . maintaining of waters i ~ i  the 
original riverbed of the Danube, [Czechoslovakia] wiII respect 
the positions of the fact-finding mission and the expert working 

- 

13' SM, para 4.99 (emphmis added to "shows"). 

138 Aide Mémoire of the CSFR DeIegation, 22 Oclober 1992; SM, aanex 126 (emphasis 
added). 

139 SM, para 4. I 00. 
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group which will be an important means of in~rpretat ion of the 
ornmiiments arising from the Minutes."140 1 

This entireIy contradicts the norion that the comr&itments in question had 
oIready expired. 

! 
2.82. "However, this issue was rendered irrelevant shortly 
aftenvards" - according to the Slovak Mernorial: referring to the results 
of the trilateral meetings of 27 November and 10-1 1 December 1 992.141 
It fails to provide any explanation as to why this/should have been so. II 
also fails to mention what happened in fact: ~zechoslovakia did not 
provide 95% of the water to the main Danube riverbed at al!, even for the 
first three days. Iir 5 t h  words, the Agreed Mi?utes were breafhed by 
Czechoslovakia for every minute of those rhree days. 

1 

2.83. The Slovak Mernorial betrays çome awariness of the diffrcnlties 
in explainhg why an international cornmitment &as made for fhree days 
on1y.-It addç that - ! 

l 

"it is apparent from the face of the document that these 
[minutes were hurriedly prepared and their istatuç between the 
parties was not entirely ~ l e a r . " ~ ~ ~  

But as the Court pointed out in the Case ; conc~rniPlg Maritime 
Delimitation und Terriioriai Questions (Qa~ar Y Bahruin), "internat ional 
agreements may take a nurnber of foms and be given a diversis  of 
names"; what is cruciaI are .the actrral terms of Jhe instrument and the 
snrrounding circurnstances. If these go beyand a description of 
discussions and "enurnerate the camrnimenfs to 'wIzich the Parties have 
consented" they will constitute an international agreement.143 And the 
appIication of this principle to the London Agreement was expressly 
accepted by Czechoslovakia at the time: for it, thb issue was rather how 
to interpret "the comrnitrnents arising from the  inu ut es",'^^ of which the 

I 

140 terter h m  the CzechosIovak Governrnent [unsignedl ia The Vice-Presiderit of the 
Commission of Ihe Errropem Communities, : Mr Frans Andriessen, 
4 November 1932; SM, annex 129, cited in SM, para 4.100. 

14' SM,paraCIOZ. u 

! 
142 SM, para 4.100. I 
r43 ICJ Reports 1994 at p 121, citing Aegean Sea ~ontinebtal Shelf case, ICJ Reports 

1978 at p 39. I 

144 Letter from the Czechoslovak Government [unsignedl io the Vice-President of the 
Commission of the European Comrnunities, Mr Andriessen, 4 November 
1992 SM, para 4.100, amex 129; above, paragraph 2.8 i (ernphasis addcd). 

! 



commîtment as to the quanti5 of water to be kept in the Danube was by 
, far the most important. 

( 5 )  BlUNGING THE CASE BEFORE THE INTERNATIONAL COURT OF 
rnsTICE 

2.84. At a certain point Htrngay came to the conclusion tfiat the 
dispute could not be setrled by furiher negotiations and recommended 
bringing trie case before this Court. The SIovak Mernorial admirs tliat it 
was Hungary which initiated this proposal. On the other hand it 
mistakenly states that Hungary made this proposa1 on 18 August 1992 
and only with regard to Variant C: 

"The question proposed to be submitted concerned only 
proceeding witlr Variant 'C', as if tfiis alone comprised the 
dispute between Czechosiovakia and H u ~ i g a r ~ .  . ."145 

2.85. In facr, the Hungarian Prime Minister had proposed earlier, in a 
letter dated 4 Aupst 1992, to bring the whoie dispute before the Court. 
Mr Antall wrote that: 

"The construction [of Variant Cl, continuing without 
interruption, strengthens the belief that the Czech and Slovak 
parties do not intend tu resotve the groblem within the 
frarnework of bilateral negotialions. For this reason the 
Hungarian Govenirnerit will consider the involvernent of highIy 
respected non-partisan aurhorities in the resolution of the 
Danube dispute, first of a11 the International Court of Justice in 
The Hague would be advisable.. .ln this spirit, I emphasise that 
the Government of the Republic of Hungary is ready to enter 
into bilateral negotiations concerning a settlement of the 
consequences arising from the termination of the 1977 
Treary.."' 4" 

Thus the Hungarian Prime Minister propoçed bringing the complete case 
of the Gabeikuvo-Nagymaros Project in its entireV before the Co& arrd 
nat only with regard to Variant C. Hiç proposa1 received no response. 

2.86. The specific proposal with regard to Variant C was sent to 
Czechoslovakia on 18 August 1992, because the Hungarian Prime 

'45 * SM, para 4.85. 

145 Lcner from Mungarian Prime Minister J AntaIl tu Czechosl~vak Prime Minister J 
St&ky, 6 Ar~gust 1392; HM, para3.158; Annexes, vol 4, annex90 (emphasis 
added). * 



l 
Minister had Iearned in tire rnearrti~ne that the Czechoslovak 
representative to the Danube Co~nrnission had annorinced officially fhat 
the diversion of the Danube WOU Id begin on 1 5  October 1392,147 The 

, . Czechosluvak Prime Minister - withaiit reçpondi~g to Mr Aritall's earlier 
.letter - expressed his dissatisfaction in a letter dated 2 October 1992. In 
his view, "[tlhe process of seeking means of sèttlement of the dispute 
wduld thus again be prolonged.. ."148 Rather thdn seeking to expand the 
terms of referencs so as explicitly to include the .oie dispute, he simply 
refused to d i s u s s  a Special Agreement. I 

1 
2.87. The SIovak Mernorial - failing to refer, to the firçt Hungarian 
proposa1 - views the second as a furtlier kind of 'ipreiext": 

"It was possibly through politeness that the CzechosIovak Prime 
Minister did not categorise Hungary's new +ctic as deliberately 
dilatory: in fact, the Hungarian proposal to divert attention to a 
different set of negotiations ... had the additional, if disguised, 
aim of postponing the damming of the Dan,ube for yet another 
year."l49 I 

And a sirnilar approach to rhe Hiingarian offe! of judicial senlement 
trnderIay the Ietter dated 2 Octuber 1992 from the Czechosfovak Prime 
Minister tu the Hnngarian Prime Minister. AccorFing to that Ietter: . 

-"The opening of new talks on referring !the dispute to the 
International Court of Justice in ~ h e  Hague would mean 
impeding the results of the talks held so far between the two 
sides and the EC Cornrnis~ion."~50 ! 

! 

2.88. In faci no iesult had been reaclied befwe{n the h o  sides and the 
EC Commission in rhe trilateral talks, due ro the:Czechoslovak refusa1 tu 
cornply with MT Andriessen's rhird condition. i 

I 

I 

I 

I 
I 

147 Letter of MT R Chmel', Vice President of the Danube commission lo Mr H Strmer, 
Director, Seccefariai of the Dmube Commission, 5 &gris{ 1992; HM, para 3.172; 
Annexes, vvI 4, mnex 88. I 

148 Letter from the Czechoslovak Prime Minister to thé Hungarian Prime Minister, 
2 October 1992; SM, para 4.88 & annex 125. i 

I 149 SM para 4.87 (ernphasis added). 

150 Letter of the Czechaçlavak Prime Minisrer ro the: Hungarian Prime Miaister, 
2 Ocbber 1932; SM, para 439 & anncx 125. ! 
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SECTION D: T m  CONTINUHG HISTORY OF VARTANT C 

2.89. On the subject of Variant C itself, there is a clear discrepa~icy 
between the parties as to the history of its planning and construction. 
This essentially factual issue will be dealt with here, leaving an 
assessrnent of the scientific and environmental impacts of Variant C to 
the next chapter. 

2.90. According to the Slovak Mernorial, Variant C was adapted 
reIuctantIy, only after Iengthy corisideration of various alternatives, and 
after public discussions of which Hungary was kept infomed. III 
particular, VariantC is depicted as a response fo the Hrrngarian 
Parliament's decision on 23 ApriI 1 991 empowering the Hrrngarian 
Government to negotiate the terminarion of the 1977 Treaty.Isl 

2.91. Thus according t~ tfie SIovak MernoriaI, Czechoslovakia 
considered a "series o f  alternatives" as a response to the Hungarian 
withdrawal frorn the Project: 

"In total, Czechoslovakia considered six main vari- 
a n t ~ . .  . carefulfy studied and assessed for feasibility, without any 
preconception as to the suitability of any particular variant. 
Czechoslovakia's aim was to find the variant that would be 
ncceprabie rri bufh yariies.. .taking irito accounr specific 
anxieiies about the en~ironrnent.''~~~ 

Variant C 11ad three, Variant D had as many as six sub-~ariants.'~3 The 
SIovak Mernoria1 provides a short description of these, and reca1Is the 
conclusion that onIy Variant C was appropriate, despire the fact that it 
was not "acceptable to both parties". But nothing was done without 
careful consideration: 

I5l  SM, paras 5.24, 5.25. 

lS2 SM, pan  5.14 (emphasis addzd). 

Is3 SM, para S .  19. 



"The consideration of variants was carried dpt openly; and at al1 
stages, Wungary and Cmhoslovakia were peeling at bot11 the 
political and technical Ievel, a? some of which meetings tlre 
variants were naiuralIy discussed."* 

'The evidence of Slovakia's cooperathn witlr Hurrgary 
regarding Variant 'C' is ample.. ." I 55 l 

2.92. Cioser analysiç shows that plans for the unilateral diversion of  
the Danube were made much earlier, and most probably were under 
development continuous~y from summer 1989' onwards. There is rio 
evidence that Czechoslovakia ever studied l in depth the various 
alternatives other than Variant C. The planning, and construction of the 
latter has always been a confidential matter in ~!~echoçlovakia, hidden as 
much as possible €rom public view. ln particrrlar, thronghout tlris process 
Iitrle or no information was made available to Hungary. 

I 

(1 ) THE EAFLY PLANMNG A N D  IMPLEMENTATION OF Y ARIANT C 
I 

2.93. Ir shouId be stressed that the "pr~visi6na~ substitute techrrica1 
solution" frequently alluded to in the discussions o f  1989 was nothing 
other than the firçt phase of Variant C, although the terrn "Variant C" 
was not then current. The technical solutions actually carried out up to 
the commencement of construction on the middle section of the Cunovo 
dam in 1994 precisely correspond to the schemeldescribed at the meeting 
of Deputy Prime Ministers Medgyessy and Hrivnik on 9 September 
1989.156 The concept of diverting the Danube rhe section yhere both 
embankments are under CtecIiosIovak jririsdictian, and of utilising the 
joint investment soIeIy for CzechosIovak ecoSurnic purpoçes, was tfie 
unchanged core of CzecIrosIovak plans. This a ~ o u n t e d  to an atternpt to 
exclude the other riparian State frum contra1 over the upsneam sector of 
the Project and over the water discharge into'ithe boundary river. No 
doubt some details of Variant C were only eI&orated later - even afier 
the actual construction, if regard be had to the date on blueprints handed 
over to Hungary in December 1993. But this does not alter the fact that 

154 SM, para 5.25 

155 SM, para 7.7% ! 
i IS6 View of the CzechosIovak Party; HM, Annexes, vol 4; annex 25. 



the deveIopmenrs fiom the first officia1 threat of a unilateral solution in 
Ariguçt 198915' untii the diversion of thc Danube in Ocrober 1992 form 
one barely intempted continuum. 

2.94. This interpretation is confirmed by the Slovak Memorial ilself, 
which treats the 1989 threats as the background to variant c.ISg It 
reveals that approxirnately four months after announcing its intention to 
proceed to a unilateral diversion, Czechoslovakia "sropped design work 
on the provisional solution on Slovak t e r r i t ~ r y " . ' ~ ~  Given the rapid 
constructiori of the first phase of Variant C (requiring less than 2 years 
but said to cost more than CSK 2.5 b i I I i ~ n ' ~ ~ ) ,  ir seems IikeIy thal four 
rnonths of design work brought the pianned solution to a fairly advancd 
stage. This impression is strengthened by the fact that design costs do not 
appearlamong the costs relatecl tv Variant C enumerated in the SIovak 
MemoriaI,IS1 although al1 manner of other costs, such as the cost of 
protecting the Project structures, "{ilncreased overhead costs, additional 
studies and research" are separately li~ted. '6~ 

2.95. The early start on Variant C is  reflected in a contemporary press 
report that: 

"In connection with the Hungarian decision to interrupt work on 
GabCikovo water project and not dam the river at Dunakiliti, 
Czechoslovakia has been forced to apply a ternporary soIntion 
as a çribstittrte. The position for a new right-bank dam for a new 
navigation channel begari to be rnarked out on 13th November 
11989]."163 

HM, para 338. 

SM, para 7.07. 

SM, para 7.07 (etnphasis dded). 

According to SM, pxa 9.37. This is cquivaIen1 Io US37d5 million. 

SM, para 9.37. 

SM, para 9.34. 

BBC, Summary of World Broadcasts, EElWO105 Ail, 30 November 1989, referring 
to ~ r n i u e  1730 grnt, 13 Novernber 1989; HC-M, Annexes, vol 3, annex 83. 





15 December 1989: Preparatory work on the mod ified alternative 
soIution iç srispended "IO show C~chosIovakia's willingness to 
camplete tlie GabEikovo-Nagyrnatos systern joi~itly".~'~ 

25 April 1990: Following two Slovak reports critical of the alternative 
technical solution, the Slovak Government "orders 
[Vodohospodirska Vystavba] to scale down constructions". The 
main state contracting Company, Hydrostav, "rejects the order".171 

25 May 1990: Slovak Ministers fail to agree to scale down constructions 
in accordance with the directive of 25 April 1990 and construction 
continueç.1'2 

27 September 1990: "CzechosIovak eriergy officiais have confimecl that 
the hydro power complex on the Danube at GabEikovo will go into 
service in 1991. EarIier the government slowed work on the 
Project due to cos? overrrrns and Hungary's decision to suspend tlie 
Nagymarcis projecf . . . "' 73 

17 January 1991: It is reported that on this day the Slovak Government 
"approved further progress in the construction" of the alternative 
solution.t74 

2 April 1991: "In Slovakia the construction of the so-called 'vérçion C' 
of the [GabEikovo] power station has begun.. ."175 

5 Apri1 1991: SIovak Vice Premier J. Carnosirsu states that Slovakia 
has "done no work whatsaever, that they had not begun the 

report is headed "Beginning of Czechoslovak work on new shipping channe1 on 
Daanu be near GabEf kovo". 

170 &hi 15 December 1988, as reponed in BBC, Summary of WorId Broadcasrs, 
EElWO109 AII, 4 lanuary 1990; HC-M, Annexes, voI 3,  mnex 84. 

171  East-West Centre, "Slovakia. The GabEIkovo Water Works", January 1993, p 6; 
HC-M, Annexes, vol 3,  annex 93. 

172 East-West Centre, "SIovakia. The GabEikovo Water Works", January 1993, p 6; 
MC-M, Annexes, vol 3, annex 93. 

173 Power Europe, 27 September 1990; HC-M, Annexes, vol 3, annex 86 (emphasis 
added). 

IT4 BBC, Sunrrnary of WorId Broadcasts, EE/0989 3/5, 6 Febmary 1991, referring to 
Prague home service 1500 gmt, 4 February 1991; HC-M, Annexes, voI 3, airiex 87. 
The report is heded "Sbuak government approves compIefion of Gabzikovn- 
Nagymaros". 

175 Budapest Home Service, 1600 gmt, 2 ApriI 1991; cikd in BBC, S u m q  of WorM 
Broadcasts, EH1037 A2D, 4 ApriI 1991; HC-M, Annexes, voj 3, annex 89. 



construction of the canal which would divert the Danube ont0 
Slovak territo'1y".l76 

2.97. One further point mncerns the re~arive!timing of the plans for 
Variant C and studies of its environmenh1 impact. The SIovak Mernorial 
sfates that a Iarge nnrnber of studies on GnvironnjenraI impact were made 
"from 199IW, wifh the impIication that everything iiad started after the 
23 April 199 1 Resolution of the Hungarian ParIiament.L77 But the 
Hungarian authorities Iearned as earIy as February 1991 that the SIovak 
Governinent had alteady approved the plans ,for Variant C.178 That 
decision could not have been taken without a major planning exercise at 
the level of both construction and design: the evidence that this process 
began no later than 1989 was reviewed in the preceding paragraphs. If 
environmenta1 studies were indeed carried out only after ApriI 1991, it 
was much too late to stop the process. 

I 

1 

(2) 'm-OPERA~ON" ?WM HUNGARY h VARlANT C 
! 

2.98. According to the SIovak Mernorial, SIovakia was frrIIy prepared 
to CO-operate with Hrrngary in respect of Variant C: "it is SIovakia who 
has cornplied wit h, and Hrrngary who has igrtored.. .the generaI 
obligation ta cooperate ...""g The Mernorial does not explain why the 
CO-operation of the vicfim of an i~itemationally wrongful act is  required, 
nor doeç it provide any reference regarding the "total" non-CO-operation 
of Hungary. 

2.99. "Slovakia's cooperation with Hungary rebarding Variant 'C"'l80 

should have included, as a minimum, the provision of information both 
about Variant C itself and the various alternatives to it. The Slovak 
Mernorial seeks to suggest that there was such c o - o p e r a t i ~ n . ~ ~ ~  In fact, 

I 76 Budapest Homr Service, 1480 gmt, 5 ApriI 199 I ; cited in B BC, S r i m m q  of WorId 
Broadcasrs, EElID42 ~ 2 1 3 , -  10 ApriI 1991; HC-M, Annexes, m l  3, annex 90. 

I 77 SM, para 5.25. 

IT8  See Aide Mgmoire of the Nego~iations Berween the Experis of rhe Hungarian and 
the SIotjak Acadernies of Sciences, signed by Dr M RuziEka, Ptesident of the 
Environment Cornmittee of the Slovak Academy O! Sciences, and Mr Berczik, 
Director of Research Institute for Ecology and Botany o f  the Hungarian Academy of 
Sciences, 13-14 February 199 1, penultimate para; HMii, Annexes, vol 4, annex 43. 
See also HM, para 3.122. 

179 SM, para 7.87. I 

180 SM, para 7.78; above, paragraph 2.91. I 

181 SM, para 5.25; above, paragraph 2.91. 
I 

1 



the SIovak Mernoria1 was aImost tlre first officia1 document handed ovw 
to Mungary which confains a brief dascriptioii of various alternatives and 
a Ionger description of Variant C. OnIy a Iist of seven "hypothetical" 
alterriatives had been presented on a single occasion by the Czechoslovak 
E~rviranment Minister tu his Hungarian counterpart in September 
I 990. On othsr occasions the ~zecho&vak negotiators always 
stressed that either the OriginaI Prujsct should be completed, or the 
Czechoslouak Governnrent wuuid pruceed with the construction of 
Variant Hungary haç never been infomed about the details of the 
discussion of alternatives, which was not carried out operrIy. The Slovak 
Mernorial fails tri provide any reference tu the date and venue of such 
discussions, or of the bilaterd rneetirrgs with Hungarian experts. As far 
as Variant C was concemed, the "ninety studies" carried out and listed in 
Anneri 35 of the SIovak Mern~riaII~~ Iiave never beerr presented to 
Hrrngary. 

2.100. In fact Czechoslovakia never presented any plans or data 
regarding the diversion, nor did Siovakia do so after ifs indeperrdence 
unti 1 as Iat e as Decenr ber 1 993. Ig5 Hungary repeated Iy requeçted a 
detailed deçcriptio~r of the structure of Variant C. For example, such a 
reqrrest was made at a meeting of the Joint Operative Croup in 199 1, but 
the CzechosIovak delegate stated that he waç not empowered to provide 
thése descriptions.186 Hungary again requested the defaiIed plarrs of 
ccinstruct ion and docunienf at ion in Dece~nber 1993. S Iovakia t herr 
handed over some maps, drawings and brochures. Resporrding to furtlrer 
Hungarian requests, Slovakia stated on 1 February 1994 in a Note 
kérbnle that 0 t h  documents couId be obtained from tfie GovernmentaI 
PIenipotentiary.I87 By contrast the PIenipotentiary stated that: 

"the SIovak ReprrbIic has not authurised me.. .tu releaw any 
fundamenta1 irrfomation to the [Hungarian] party in reIation to 
the proceedings before the InternationaI Court of Juçtice7'.'88 

See HM, paras 3-123-3.124. 

See HM. p& 3.124. 

SM, para 5.25 & annex 36. 

HM, para 3.194. 

82nd meeting of the Joint Oyerative Group from 17 to 21 June 1991. 

HM, Annexes, vol 4, annex 136. 

Letter From Mr Kocinger, Slovak GovernmentaI PIenipotentiary, to Mr L Zshboki ,  
Managing Director of OVIBER; HM, Annexes, voI 4. annex 138. 



2.101. Accornpanying tfiis Iack of ceoperation as to the tecimica1 and 
pIming elements of Variant C was a faiIure to eIaborate or1 ifs IegaI - 

justification. The SIovak Mernorial does not Iist or quote any CzecIioçIovak 
Ietfer or diplornatic correspondence spelling out the reasorrs why Variant C 
iç consistent with the internatiorial Iaw. Czechoslovakia was always conte~rt 
to state flatry - as Prime Minister Ca1fa did in one of his Ieiters quoted by 
tlre SIovak Mernorial - tfrat: "In any case, tlris decisiun [of the 
CzedrosIovak Governrnent on 12 Decernber 199 1 to cornplete Variant CI 
does not violate irifernational Iaw. - ."Igg The o;Iy basis offered in these 
communications is - to quote the sarrre Ietier - that: 

"Provided these concIuçions and resuIis of monitoring the test 
operation of the Gabeikovo part confirm that negative 
ecoIogica1 effects exceed its benefits the CzechosIovak side is 

I prepared to stop work on the provisiona1 soIution and contiriue 
the construction upan mutua1 agreement."14? 

2.102. This sentcrice contains a certain contradiction: the Ietfer promises 
cance1Iatiorr of the work on Variant C ajler the GabEikovo sectar had 
bcen put into operation, while any test operation presupposes the 
cornpletion of Variant C befDre that event. Such contradictio~is were not 
reassrrring. It was niost nnlikely that Czedioslovakia wou1d corne to the 
conclusion that "the negative eco1ogicaI effects exceeded the benefits" of 
the operatiori after hav ing incurred Further expenses anrounting to many 
millions of dollars. This was al1 the more so +ce the rnost important 
envirorimental probIems raised by the Barrage Systern were Iong-term irr 
nature. Thus the "Iegal" approach adopted by ~zechosiovakia amounted 
to a pre-judgenienl that no scientific or other investigatioirs would stand 
in the way of the operation of Variant C. And it waç entireIy co~~sistent 
with this "legal" approaclr that the studies of environmenta1 impact 
shorrId poçt-date, rather than prectde, the definitive decision to go ahead 
with the Project.IP1 I 

; 

2.103. NeveriheIess, it was maintained contin;ousIy by CzechoçIovakia 
tliat construction of Variant C wouId be a "temporary soIution" only. 
This was one of the vffIciaI names of Variant C; even Chapter V of the 

Ig9 Letter from the CzechosIovak Prime Minisrer IO &e Hungarian Prime Minister, 
23 Janr~ary 1992; SM, para 4.75 & annex 102. 

Letter from the Czechosiovak Prime MinisIer to the Hr~ngarian Prime Minister, 
23 January 1992; SM, annex IM. This is qücited i ~ r  SM, para 4.75. 



Slovak Mernoria1 is entitIed "The Temporary Solution: Variant 'C"'. Ig2 
Czechoslovakia always rnaintained that if Hurigary returned to the 
OriginaI Project, it wuuld reçtore the s fam quo ante. 

2.104. The Slovak Mernorial repeats this assertion on a nurnber of 
occasions.193 Elsewhere, however, it no longer foresees demolishing the 
structures of Variant C under any circumstances: 

"Once the Nagymaros section is completed. ..al1 weirs at 
eunovo complex may be opened. The reservoir in accordance 
with the 1977 Treaty would therefore be created. The new 
reçervoir dyke, constructed for Variant 'C' would be stirrounded 
by water but corild fuIfiI tfie hncfion of directing the xater flow 
i~rside the reservoir.. .[As far as riavigation would concern] 
auxi1iary navigaf ion Iocks at the DunakiIiti weir worrId make 
possible the navigation berneen the resenoir and the Maii? 
Channel ri~erbed."~ 94 

III otfrer words, no stnrus quo onte is to be restored trnder any 
circumstances. Apart frorri the auxiliary locks the structures of Variant C 
would remain untouched in the same place. The technical issues at stake 
here are develoied in Chapter 3 of this Counter-Me~norial,'~~ its legal 
consequences in Chapter 7.196 

2.105. In connection with Variant C the Slovak Memorial aIso refers to 
Hungarian allegations which have never been made. For example, it 
states that: 

"It is a strange phenornenon for a State to insist that if has lost 
territory to a neighbour wlien the neighbour has made na such 
daim.. . But this is the position adopted by Hungary - parîly, it 
would seem, ro secrire same sort of psyc11oIogicaI ad- 
vantage.. ."]= 

Elsewhere, and to rather differenr effect, it assens: 

19* SM, p 187. 

193 Seee.g.,SM,pam7.28,7.29,7.44,7.91. 

Iq4 SM, paras 5.65-5.66. 

193 See bebiv, paragraphs 3.1 15-3.122. 

SIX beIow, pxagrayhs 7.09. 

197 SM, para 7-51. 



"Hungary . . . proclaims that Slovakia.. . has altered the frontier to 
Hungarv's advantage and therebv violated ib territorial 
integritv. This daim cal1 only be described as ~urrealistic.'''~~ 

2.105. Hungary has never cIairned that if Iost territory, Iet alone that its 
frontiers were altered to its advantage. The SIovak Mernorial does not - 
quote any source which wou1d support this allegalion. Hungary clairned 
merely that the Danube has Iost most of irs water and that 
"'CzechosIovakia's unilateral action changed the 'characfers of the border 
in a way which the 1977 Treaty certainly did not authorise".l99 In form 
and in law the line of the original boundary remained unchanged, whiie 
its character as a boundary river was drastically affected.200 

f 

SECTION E: NEGOTIATIONS FOR A T E ~ O R A F ~ Y  WATER 
MANAGEMENT REGlME AND ARTICLE 4 OF THE SPECIAL 

AGREEMENT 7 

2.107. According to Article 4 of the Special ~grkernenf: 

"The Parties agree that, psnding the finai Jrrdgernent of the 
Couri,-rhey will establish and implement a ternporary water 
management regime for the Danube." 

Hrrngary always considered tliis Article a entra1 and inseparable part of 
the Special Agreement. The implementation of Variant C deprived the 
main riverbed of 80% of its water. A temporary water management 
regime was, and remains, absolutely necessary to reduce the damage 
resulting on the Hungarian side of the river. 

2.108. By contrast Slovakia does not seem to consider Article 4 as a 
matter for the Court. The Slovak Mernorial onli touches upon this issue 
briefly?O1 without commenting on developmenfs after ApriI 1993 and on 
why an agreement has not yet been reached. It sfares rnereIy that: 

198 SM, para 7.62 (emphasis in original). 

199 HM, para 7.3 1 .  I 

200 See HM, paras 3.09, 3.16, 3.25, 3.32, 3.37, for the fpitless pre-1977 negotiations 
about a change of boundaries associated with the Project, and HM, para 10.1 1 1  for 
the legal conclusion that the 1977 Treaty was not one relating to the regime of a 
boundary. 

20i See SM, paras 5.41-5.43. 



"The h o p  is tu arrive at a ternporary agreement.. .This hoped 
for agreement will determine the amount of water to be refained 
in the old r i ~ e r b e d . ' ' ~ ~ ~  

That which in the case of the 1977 Treaty is a rigid and immutable 
obligation -pacta sunt sewanda - is reduced in the case of Article 4 to a 
mere hope. 

2.109. The Hungarian Mernorial dealt with this issue in detai!,lo3 
outlining the positions of the parties ard the experts, of the Eiiropean 
Commission. It concIuded by stating tfiar: 

"At the time of the completion of this Mernorial [Spring 14943 
the vegetation period is imminent, but there is'no sign at al1 of 
Slovak's cornpliance with Article 4 of the SpeciaI 
Agreement ."204 

This was primarily due to the fact that in February 1994 Slovakia refused 
to accept the compromise presented by the experts of the European 
Cornrn is~ ion .~~~ Since then, the situation has not changed. Slovakia had 
not shown any interest whatsoever in increasing the water discharge to 
the main Danube riverbed. In fact the average discharge has been 
redrrced. 

2.1 IO. III Spring 1994, the growing seasori being imminent, Hungarian 
experts examineci the possibilities of providing addifionaI water to the 
Szigetkoz region. The Szigetküz was facing irs second growing season 
since the diversion of tlie Danube and was ecologicaIIy in a very serious 
situatiori. Referring to the recomrncndations of the EC experts - who 
suggested both increasing the water supply to the main riverbed and the 
construction of undenvater weirs - Slovakia suggested that the latter 
should be built in the main Danube riverbed, thus enhancing the water 
l e ~ e l . ~ ~ ~  However, Slovakia did not promise any increase in the water 
discharge at all. Hungarian experts felt that undenvater weirs alone 
wouId not solve the problem. The EC experts agreed.207 

202 SM, para 7.71 (ernphasis added). 

203 HM,pxas3.187-3.223. 

204 HM, para 3.223. 

2 0 5  HM, para 3.221. Hungary accepted the EC proposal in a letter of 14 January 1994: 
see HM, Annexes, vol 4, annex 132, and see also HM, paras 3.21 8-3.21 9. 

206 See Letter frorn Mr Jan Lisuch, Slovak State Secretary for Foreign Affairs, to Mr 
Pablo Bcnavides, EC Director for External Political Affairs, 8 Februnry 1994; HM, 
Annexes, vol 4, annex 137. 

207 See HM, para 3.222; HM, Annexes, vol 4, annea 139. 



2.1 1 1 .  The issue was also discussed by the Hungarian Parliament which 
passed a Resolution orr 29 March 1994. The ParIiament requested the 
Governmenr to continue effortç aimed at the coniIusion of an agreement 
on the Ternporary Water Management Reginje with Slovakia. The 
ResoIntion provided that: 

"Pending f he concIuçion of the [Ternporary ~ a t e r  Management 
Regirne] rreaty.. .the water suppiy to the branch systern of the 
Szigetkoz shall be ensured by an appropriate sharing of water 
çupplied to the Mosoni Danube and by pumping from the 
D a n ~ b e . ' l ' ~ ~ ~  

2.112. Accordingly, Hungary started pumping: water from the main 
riverbed, though aware of the fact that this would not provide a solution 
for the problems even prior to the jridgernent of the Court. This was a 
measitre which was short-term and reversibje. Slovakia, however, 
expressed sharp -concern about the Resolrition, In a No& Yerhule of 
8 ApriI 1994 it stated that: 

"the Slovak RepubIic has Iearned wifh geai ccincern about the 
recent decision of the Hungarian parliament which prevented 
again the construction of two underwater weirs.. ." 

It described this as a "categorical refusai" of the EC experts7 
recommendation. The Nok did not promise more water to the main 
riverbed but said that Slovakia was ready to enter; negotiations toward the 
temporary water management regime?OWungaY responded in a Nole 
YerbaIe dated 14 ApriI 1994, point ing out that the Parliament's refusa1 Io 
constrnct. underwater weirs is entirely consistent wit1r ths  EC 
recornmendation, because 

"the Resolution [of the Parliament] deals witii the position 
pending the mnclusiun of an agreement on the ternporary water 
management regime [with Siovakia] . ..The' [EC] experts had 
recommended the construction of two weirs at different places, 
in connection with and subsidiary to a substantial increase in the 
[water] discharge regime."210 ! 

, 208 Resolution of the National Assembiy On the ~ e c é s r x y  Measures Due to lhe 
Unilateral Diversion of The Danube, 29 Mach 1994; HGM, Annexes, vol 3, 
annex 59. l 

Noie YerbaIe from the Ministry of Foreign f l a i r s  of the SIo~ak RcpubIic to ~ h e  
Embassy of the RepubIic of Hungary. 8 ApriI 1414; HC-M, Annexes, vol 3,  
annex 60. 

210 Nute V ~ r b d e  from rhe Ministry of Foreign Affairs of the Republic of Hungary to 
the Embassy of the Slovak Republic, 14 April 1994; HC-M, Annexes, vol 3, 
annex 62. 



2.1 1 3. In furt her exclranges, a Hungar ian Nolé Verbale of 27 May 1994 
repeatedly called the attention of Slovakia to the wording of the above 
Resolution of the Parliament which stated that: 

"any provisional technical measures shall, pending the 
c~rrclusion of the ngreement on the temporary water 
manngeineiri regiine, be decided by Par1 iament and shou id be 
subject io ~ h e  acruu! a~nouni of ihe warer to be dischnrged by 
the SIovak çide. 

The resolution was i11 no sense intended fo prevent the application 
of temporary technical measures whatever they may be, provided 
that it can be considered and decided in the context of the main 
factor of the regime, namely the arnount of water dis~harge."~Il 

2.1 14. Slovakia responded in a Nole Verbak of 8 Jnne 1494, which . 

stated that "[f]Iie discharge in the old river bed is not a goal in itseIf".212 

2.1 15. Hungarian dections were held in the spring of 1994, resuIting in a 
new coalition governme~it. Its Prime Ministar, GyuIa Horn, visited his 
Slovak counterpart Josef MoravEik on 5 August 1994 in Bratislava, where 
they discussed inter alia the problems of the temporary water management 
regime. Mr Horn described the situation in the Szigetkoz region and 
demanded an increase in water supply. Mr MoravEik said that Slovakia- 
due to teclinicaf conditions and the need to maintain the recent level of 
energy production at GabEikovo - did no1 see any possibility of increasing 
the discharge in tlre main riverbed. However, Slovakia seemed fo be ready 
to release same Inore water into the Mosorr i Danube. 

2.1 16 In its Note Verbale of 8 June 1994, Slovakia declared a willingnesç 
to increase the discharge at the Mosoni Danube intake stnicture.213 At the 
bilateral expert meeting on 24 August 1994 Slovakia once again undertook 

21 I Noie Yerbnie from ~ h t  Ministy of Foreign Affairs of the SIavalr RepubIic Io the 
Embassy of the Republic of Hungary, 27 May 1994; HC-M, Annexes, voI 3, 
annex 69 (emphasis in the original). 

212 N o k  Verbale frorn the Ministry of Foreign A n a i r s  of the Slovak Republic to the 
Embassy of the Republic of Wungary, 8 June 1994; HC-M, Annexes, vol 3, 
annex 70 (emphasis added). 

213 As the Yerbak of 25 May 1994 put il "'The Ministry of Fareigri Affairs of the 
SIavalr RepubIic uses rhis opporfunÎiy Io infurm the Ministry of Foreign Affairs of 
the RepubIic of Hüngary, that starting niid June 1994 technica! conditions will be 
created on the SIovak temrory to aIIow the increase of the discharge of water from 
the restrvoir to the Mosoni Danube. 'The discharge corrId be incrcased h m  20 m31s 
up to 40 m3/s." HC-M, Annexes, vol 3, annex 68. 



to double the discharge înto the Mosoni ~ a n u b e i  h m  20 to 411 m31s.214 
HaGever, earIy Sepfernber witnessed an increa- tu only 25 - 35 rn31ç. 
Cumntly (mid-November 1994) for unexplainedi "tech~rical" reasons the 
discharge is again about haIf of what SIovakia had ,undertaken to provide in 
August. 

2.1 17 Another issye taken up by the 24 ~ u g u s t  meeting was the 
Hungarian proposal to increase water supply to the Szigetkoz to 50-70 
m3/s. This would require the instaiiation of a new water intake structrrre 
in the reservoir dyke which currently has on$ a 40 m3/s discIiarge 
capaciiy and is pIagned by technical probIerns. The SIovak side is 
preserrtly conçideririg the proposal, whiIe maintaining Iimited discharge 
throriglr the Mosoni Danube infake structure. 

SECTION F: CONCLUSION - SLOVAKIA'S RELIANCE ON BAD 
FAïTH ARGUMENTS IN THE LIGHT OF THE HTSTORY OF 

THE DISPUTE 

2.1 18. As shown in Section A of this Chap~er>'~ a good pari of the 
SIovak argument is bas& on a da im of bad faith.; According to Slovakia, 
Hungary h'aç for decades been anirnated by a secret desire tu disregard its 
international obligations with respect to the ,GabCikovo-Nagymaros 
Project, and this for reasons wholly unrelated' to any environmental 
concerns, concerns which the Mernoria1 treats as minor or even spurious. 
Such a broad and general contention can in no ,way replace a rational 
demonstration of the bad faitb attributed to Hungary. 

2.1 19. As stated by rhis Court, "one of the basic brinciples goveniirrg the 
creation and performance of IegaI obI igations, whatever tlreir source, is 
the principle of good f.ith."215 The principle of good faith is reiterated, 
for example, in Article 2(2) of the United Nations Charter, and in the 
Declaration on Principles of International Law concerning Friendly 
Relations and Co-operation among States. The fundamental character of 
this principle explains precisely why a state should not lightly accuse 
another of having acted in bad faith. A da im of bad faith has to be 
cleariy pruved by substantial evidence.z17 I 

I 

214 See Memarial on the Expert TaIks MeId in Bratisjava on 5 August 1994, 24 August 

1994; HC-M, Annexes, vol 3, mncx 73. 

'15 Above, paragraphs 2.02-2.08. 
? 

216 NucIear Tests Case, ICJ Reports 1974, p 268. See also Border and Transborder 
ArmedAciions Case, ICJ Reports 1988, p 105. 

211 For the most =nt of many applicaIions by the Court of this requirernent sec Cnse 
concernitrg Certuitr Phusphte LotrJs in N m ,  ICJ Repons 1992 p 240 at p 255. 



2.120. III other words, ir is a weII established nrle of internationa1 Iaw 
that the bad faith of a state canriot be presurned. This is especiaIIy so 
where, as in the present case, the altegation of bad faitfi is such a diffuse 
and manifold one. Thus the onus of proof of bad faith is placed on the 
state which invokes it. As stated by Professor Elisabeth Zoller: 

"Il faut remarquer que la bonne foi étant toujours présumée, 
c'est à la victime qu'il appartient de rapporter la preuve d'une 
intention malveillante et que celle-ci ne sera admise que sur Ia 
base d'une imputablitg de Ia faute à un agent déterminé."2Ig 

2.121. Nol onIy haç th is  onus of proof not been discharged, but this 
Chapter has dernonstrated Hungary's good faith in reIarion ro rhe dispute. 
In particular the constant efforts made by Hungary tu propose sustainable 
sulutions for amending the OrigiriaI Project throrigh negotiations with itç 
counterpart have been recalled and iIlustrated.2'9 

2.122. Slovakia argues that Hungary raised the environmental concerns 
only to divert attention from its own fail ing~:~~O this ignores the fact that 
the Hungarian ecological concerns were (and still are) supported not only 
by the Hungarian Academy of Science and Hungarian non-governmental- 
organisations221 but alsa by international NGOs acting in the field of the 
protection of the environrnerit arid by nrany international experts active in 
the same field. 

2.123. The SIovak argument irnplies that more than 230 non- 
governmenra1 organisations (including Greenpeace, the Sierra Club and 
WorId WiIdIife Fund USA) aIready in 1987,222 then Ecolugia (USA) and 
the World Wildlife Fund (Germany) in 1989,223 then Equipe Cousteau, 
commissioned by the European Bank for Reconstruction and 
Development in March 1993,224 had as their purpose to participate, 
together with the Hungarian Government, in a collective ecological 

I S  E ZaIIer, La boaneloi en droit i~~icrnafiond public (Paris, Pedane, 1977) p 247. On 
/ 

the principle of gond faith generdIy, see RY lennings & A Watts (eds}, 
Oyyenheim 3 Infernoiional Low (9th edn, Longmans, London. 1992) vol 1, p 38. 

I9 See above, paragraphs 2.26-2.56. 

Scee.g.,~~,p;iras3.52,3.55. 

221 See HM, appendices 1-3, pp 345-490. 

222 HM, para 3.58. 
223 Se., respectively HM, para 3.74; HM, Annexes, vol 5 (part 1) annexes 5 & 6; and 

HM, para 3.94. 

224 See HM, Annexes, vol 5 (part 1), annex 12 and HM, Annexes, vol 5 (part II), 
arnex 15. 



exercise of "bad faith". On the contrary their concernç were genuine, and 
were shared by prom inent Czechoslovak figures, by Czech and Slovak 
non-govemrnentaI organisations, and by responsibIe goverrimental bodies 
borh in Prague and Bratislava. 

2.124. Moreover the concernç have been recéntly reaffinned by the 
WorId W iIdIi fe Fund ( W WF), a respectcd non-governmental 
organisation which had been specificalIy briefed on the Slovak position 
and had specifically undertaken to consider that position carefully and de 
novo. In particular the WWF had been presented with a detailed report by 
Professor 1 Mucha, the head of Groundwater, Consulting~Ltd.22~ In 
response, the WWF concluded: 

"the report of Prof. Mucha is seriously limited. It i s  concerned 
with only a pariid aspect of the changes bronght about by the 
drastic a lka t ion  of tlie Iiydrology, deaIs wiih oniy a part of the 
area affected, and encompasses a very Iimited tims Iiorizon. It 
therefore does not invaIidate W WF's scieritific'ally b a s 4  
argumentation. 

In the Iight of these facts, W WF can see no i-eason to change its 
position laid out in its study pubIished in January 1 994.. . "226 

All positions such as these the Slovak Mernorial infers to be 
manifestations of bad faith. 

2.125. The Slovak claim of bad faith is not merely untrue and unproven 
in fact. It is whoIIy irnpIausibIe. If WOU Id be diffIcrrIt - as a rne1.e marrer 
of hisrory, leaving aside tire requirementç of p@of which 'international 
Iaw imposes on those who aIIege bad faith - even to unde~s~and the 
action of strccessive Hungarian Govenirnen:~ since 1989, except on the 
basiç thar they were acting in good faith. The jgravity of the issues at 
stake, the ernphatic and eveii threatening postrrré of the orher Party, the 
aggravation to Hungarian-Czech and to Hungarian-Slovak relations, the 
damage done to the region, the grievances of its inhabitants, al1 these 
were faced by successive Hungarian govemmerits acting - according to 
the Slovak Mernorial - in bad faith. 

225 1 Mucha, "Gabilikovo - WWF. The pros and cons" (~;aris~ava, April 1994); HC-M, 
Annexes, val 4 (pari I ) annex 2. 

226 Lelier h m  C Martin, Director GeneraI of ihe WWF, to D Kocinger, BIovak 
Govemment Commissioner  DY GNBS, 3 Ocfober 1994; 1-IGM, Annexes, vol 3, 
annex 74. See also WWF Press ReIease Reafirming the Organisation's Concern 
About the GabEikovo Dam", 4 Octobcr 1994; HC-M, h n e x e s ,  vol 3,  annex 75. For 
the earlier WWF Report see HM, Annexes, vol 5 (part: II), annex 20. , 
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2.126. The Court is consequently called on, in the very first place, to 
vindicate the good faith of Hungary, which itself initiated the reference 
to judicial settlement of this difficu1t and protracted dispute. 

2.127. There is, however, a firnher irnpIicafion fo be drawn from the 
peniasive character of the Slovak bad faith argument. On the one hand, ir 
suggests an unwilIingness on the part of SIovakia tû engage in the reaI 
issues which have divided the parties. On tlre other hand it supports the 
view that Slovakia, rather than attempting to undersfand Hungariari 
concerns or to engage in genuine negotiation, was content to follow a 
predetermined policy o f  the faif accompli. To dismiss environmental and 
other concerns about the Project under the all-embracing rubric of "bad 
faith" is to faiI to negotiare with a view tu the setîlement of the dispute. 

2.128. If the Court accepts Htrngary's sub~riission rhat if waç acti~rg and 
confintred to act in good faifh in relation to the dispute, fhere is tlius a 
further IegaI consequence to be drawn. The repeated SIovak reliance on 
bad faith goes a long way to excIuding other Slovak arguments, or 
rendering them wholly implausible. In particular Slovakia argues that 
Czechoslovakia, and later Slovakia, were prepared to negotiate seriously 
with a view to arriving at a satisfactory soiution to the dificulties. Yet if 
it was genui~iely believed thab Hiingary was acting in bad faith, how can 
this be trrre? How can genriine negotiations be condncted betweerr hvo 
States one of which is canvinced that the other is acting in bad faith? Tfie 
negotiations wouid' be a charade. 



THE IMPACT OF VARIANT C 

3.01. This Chapter discusses the aims and :impacts of Variant C, 
drawing on the data and conclusions of the sc ien t f i  Evaluation and its 
annexes,l and responding to Chapter V of the Slqvak Mernorial. 

SECTION A. THE WLEMENTATION OF VARIANT C: AN 
OVERVIEW 

3.02. Slovakia argues that Variant C will allowehe basic objectives of 
the 1977 Treaty to be fulfilled.2 These objectives it identifies as flood 
control, navigation, hydropotver generation, 1 irniting riverbed erosion, 
restoration of the naturd balance in the side-arrns, and the esbbIishment 
of a monitoring çyçtem.3 Hungary's more focused view of the 1977 
Treaty'ç two fundamental objectiveç, objectives expressed iri fhaf Treaty, 
was described in its Mernorial$ and is further elaborated in Chapter 1 
aboven5 In this Chapter Hungary argues that the design and realisation of 
Variant C differs fundamentally from the Original Project and has aims 
which are distant indeed from those of the 1977 l a t y .  

3.03. By suggerfing that its unilaferal hamerring of the benefits of the 
Gabtikovo installation is somehow eqnivalent 14 the joint operation and 
exploitation of the invesfment envisaged in the Original Projact, SIovakia 
rnisrepreserits the 1977 Treaîy. In particular, Variant C differs markediy 
from the Original Project because it is premised upon unilateral (rather 
than joint) decision-making and because it fails. to apply the carefully 
drafted balance o f  powers and responsibilities yhich were intended to 
govern the construction and operation of the Original Project. 

See below, "Scientific Evaluation of the ~ a b ~ i k o v A ~ a ~ ~ r n a r o s  Bmage System 
Original Project and Variant C", and for the scientific annexes see below, HC-M, 
Annexes, vol 4. 

* SM, para 5.26. 

SM, pam 3.26. 

HM,pams4.Q4-4.I18,I0.?3-10.75. 

Seeabove,paragraphs1.12-1.19. 



3.04. The Original Project was designed and constructed in a spirit of 
cornradeship. The parties agreed that the inveçtorç and designers wouId 
fom a joirit co-ordination team whidi "continuously gives iis opinion of 
and checks the compIet4 parts of the Joi~rt Contractua1 Plan".6 
Engineering problerns were frequently soIved at a technical IeveI by 
discussion, without baing reduced to writing. Sucfi arrangements rnight 
be incorporated into forma1 protocoIs of the Goverirment 
Plsnipotentiaries only nronths Iater. 

3.05. Key elements of the operation of the cornpIeted investrnent were 
to be distributed equally between the parties. Hungary would physicaIIy 
control the distribution of discharges between the bypass cana1 and the 
main riverbed, and Czechoslovakia would control the srrppIy of 
eIectriciiy gerierakd by Gabèikovo to the Hungarian and CzechosIcivak 
grids. In this respect the 1977 Treaty was unequivocal: 

"TIie Contracting Parties çhaII participate in the use and in tlre 
benefits of the Systern #f Locks in qua1 rneasure. TIie output of 
the hydroelectric power pIants shall be avaiIabIe to the 
Contracting Parties in q u a i  rneasure and they shaII participate 
in kind, in equal rneasure, in the base load and yeak Ioad power 
gerrerated at and conductecl from the said  plant^."^ 

3.06. The 1977 Treaiy aIso provided that: 

"Works of ihe Systern of Locks constituting the joint propeq of 
ttie Contracting Parties §haII be operated, as a ceordinatecl single 
unit, and in accordance with ttie jointly-agreed operating and 
operational procedures, by the authorised operating agency of the 
Contracting P a e  in whme territory the works were bui It-"s 

3.07. Variant C was deçigned in full secrecy and Hungav had no  
opportunib to comment upun its design or operation. Variant C provides 
no econornic or politica1 benefits for Hurigary, but brings about tire 
extensive adverse effects descri bed in th is Chapter, wIiic11 supplementç 
Chapter 5 of the Hungarian Mernorial. 

3.08. Variant C was constmcted in haste, without the beriefit of a prior 
environmental impact assesçrnent, and without any assurances of the 

Agreemerrl regarding C-ie drafting of the Joint Contraciml PIm conceming the 
GabEfkow-Nagymaros Barrage Syslern, 5 May 1976, Art 5; HM. Annexes, ml 3, 
annex 18. 

1977 Treaty, Art 9; HM, Annexes, wI 3, annex 2 1. 

1977 Treaty, Art 1 O; HM, Annexes, vol 3, annex 2 1. 



proper application of sound engineering practices and tedrnologies. This 
is the niore troubIesume because rhere Irave been nurnerous accidents and 
maIfunctions with Variant C structures. Examples incIrrde a flood gate 
being swept away, a barge sinking during the whstruction of the Cunovo 
dam, the incompIefe spiIIways of floodgates, thk partfy inoperable state 
of the gates of the bypass weir and the shipIocks at Gabeikovo beirrg out 
of operation for extended periods of time (one or over seven montlis and 
the other for severaI weeks). These have considerably restricted the 
operating capabilities uf Variant C. 

3.09. The SIovak Mernoria1 refers to six intended berrefits of Variarit C, 
althongh it has more to say about some than others:q 

* It remairis silent about flood wrrtroI conceking the period betwee~i 
1992 and 1995 or 1495 when Plrase 2 of Variant C. is to be 
cornpleted. 

i 

* It details no actuaI benefit to navigation, in terms of an increase of 
the number of sIiips crossing this section, or a growih in harbour 
use at Bratislava, or otlrer elernents whicir would have ecorromic 
significarrce justi@ing the irivestment, aIthough if does refer to ari 
increase irr capacity. 

* In terms of electriciy prodrrctiorr the am.nt of e~isrgy harvested 
by Slovakia in 1993 was estimated to be-2,000 GWh,Io whereaç 
accordirrg to the Original Project it would Iiave been 1,838 
GWh. I I Other benefits includa productiori h m  srnaIl 
hydroeIectric power plants i ~ r  tfie course of construction. '2 

* It correctly stateç that riverbeci erosion has haIted below 
Bratislava, but does not mention the! riverbed srosion and 
deformatiori occurring on the 40 km sectkn between the cunovo 
dam and the junction beiween the taiIrace &anal and the Danube. 

* Iri connecfion witlr tfie restoration of a natura1 balance iii the side- 
arms "at Ieast on SIovak territory" the  SI&^ Mernorial refers to 
uncertainty conceming flora and fauna arrd notes the ço far IargeIy 
unevaluated impacts on agriculture and fo+shy.'3 

1 
1 

See the enurneration in SM, para 5.26. 

I o  1993 Decemher EC report, point 4. I I ;  HM, Annexes, bol 5 (par! II), annex 1.9. 

I I-iM, para 1.15 (3,675 GWh shared equally). 

I 2  SM,para5.51. 

I 3  SM,paras5.57,5.61. ! 
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* The monitoring system is presented as having been "evaluated 
, favourably" by the EC Working Group Report of 2 November 

1993; it fails to add that the monitoring system for impacts on flora 
and fauna was found inadequate and that a seven point list of 
requirements fomed part of the same Findings of the 
monitoring system are not repruduced or referred to in the Slovak 
Memoriai or in its annexes. 

3.1 0. As compared with the benefits of Variant C claimecl by Slovakia, 
the following points should also be noted: 

* Variant C increased the flood risk significantly; h m  its inception 
it was unable to fiandle the hundred year flood.15 

* Navigation on this section of the Darrube was Iimited by the cIosure 
itse1f and Iater by an ice jam in the headrace canal, and by dre 
accidents paralysing both shiplocks at Gabeikovo çimultaneously. 
Under the Original Plan blockage of the bypass canal for any reason 
would not have led to a total halt of international navigation because 
the shiplock at Dunakiliti and the main Danube channel would have 
provided an ernergency navigation route.16 It is true that there has 
been an increase in capaciq, wliich now vastly exceeds demand." 

* The erosion of the riverbed induced by excessive dredging could be 
ha i t4  by çtopping the dredging, but the operation of Variant C 
entails its own effects on river rnorphological degradation, beginning 
with the enormous erosion following the flood of November 1992.18 

* Variant C has not restored the natural balance in the Danube side- 
ams, but has caused severe damage to the ecology of tliose on the 
Hungarian side and signifrcant changes to those on the SIovak 
side. As to the cIaimed bentfits of the artificia1 discharge system 
on the SIovak side, the SIovak Mernorial itself states that: 

"lt is not yet possible to quantify the impact of the 
implementation of Variant 'C' on the region's flora and 

I 4  Workirrg Group of Monitoring and Water Mariagement Experts for the Gabfikovo 
Syskm of Locks, Data Repan, 2 Novernber 1993; HM, Annexes, vol 5 (part II), 
mnex 18, point 8.4. 

Sec above, paragraphs 1.1 72- 1.177. 
l6 See below, paragraphs 3.90-3.93, 3.67. 

I7 Seeabove,paragraphsI.185-1.187. 

I g  See beIow, paragraph 3.83. 



fauna, due to the Iong response time of naturai eco- 
systems.'"g 

* The putting in piace of a sophisticated monitoring system would 
indeed be in accordance with the purposes of the 1977 Treaty. But 
either that system i s  not in place or its results are being kept secret, 
as shown by the absence of available data concerning 
sedimentation in the Cunovo reservoir. In any event, even the most 
perfect monitoring system can not by ' itseIf ensure the safe a 

functioning of the System and the quaIity of surface atid 
groundwater. Monitoring is simpIy a fooI to observe adverse 
changes. But these chaiiges may not be apparent for years or 
decades, and technological solutions cannot be presumed to exist. 
Waîer quality depends on the discharges into the river, flow 
velocities, and other factors, rather than on monitoringper se. 

1 

SECTION B. THE F A I L W  TU C,ARRY OUT 
ENVIRONMENTAL IMPACT ASSESSMENT OF VARIANT C 

3.1 1. Slovakia claims that Variant C was "carefully considereà" from 
an ecologica1 point of view20 and that "steps towards implenientation of 
Variant 'C' were not made without extensive and detailed research of i ts  
specific impacts on the Danube ba~in''.~' Indeed, Slovakia clairns that 
"frorn 1991 nearIy, ninefy studies were carried out, a Iist of which, 
together with a bri&f sumnrary of each study, appears ris Annex 3C.22 

. The reali? is rather diflerent. Not one of the nine'teen conditions adopted 
in the Dedaration of the SIovak EnvironrnentaI Cornmittee on 25 Jurie 
1991 requires a comprehensive assessment of the environmerital effects 
of Variant C.23 According to the Communiqué of the Slovak Ministry of 
Environment to the 4 December 1992 session of the Slovak Govemment, 
no proper environmental impact assessment was' performed prior to the 
design or irnplernentatian of Variant C, or subseq~ently .z4 

l9 SM, para 5.57. 

20 SM, para 5.24. 

21 SM,para5.25. 

l2 SM, para 5.25. 

Z3 See HM, Annexes, y01 4, annex 168. The Declaratiw rcquires the effed of the main 
river hcd on the groundwater system to be aîsessed onIy "foIIvwing Ihe cIosure of 
the Danube river-bec {condition 8). Mmy of the conditions required by the 
Deciaration have not becn fulfilled, see below, pmgraph 6.124. 

24 See HC-M, Introduction, paragraph 23, note 53; HC-M,:Annexes, vol 3, annex 57. 



3.12. Annex 36 does not withstand close scnrtiny. If is entitIed "List of 
Studies, Research Tasks and Experts' Accounts eIaborated for putting the 
hydroeIectric power project GabEikovo into operation by means of the 
Temporary Solution, Variant 'C', 139 1 - 1993". These studies, tasks and 
accounts were only prepared some two years aRer the decision ta 
commence work on Variant C had apparently been &kmz5 Even if these 
studies had been adequate, they couId onIy be an ex pusr fucto 
justification of a decision aIready taken.2s ; 

3.13. The siudies, tasks and accounts listed in Annex 35 do not 
individuaIIy or coIIectiveIy amount tu an environmenta1 impact statement 
or assessnrent within the acceptecl meaning of those ternis. Not one of tlre 
89 studies referred to in Annex 36 is described as an environn~entaI 
impact assessment. They are a nrotley collection of stirdies wtrich address 
a range of mos[ly technica1 rnatters, such as the economic aspects of 
Variant C (see e.g., No 23), hydraulic aspects of proposed weirs (see cg., 
No 361, exploitation of grave1 (see cg., No 461, and even a re-evaIuation , 

of research tasks (see e.g., No 81). Not one of these studies purports to 
address the overalI env ironrnental impacts of Variant C, or- i ts effects on 
such maners as biodiversity or water qualiiy on the Hungarian side. 

3.14. SIovakia h a  cchose~i not to Annex these shdies fo its Memurial. 
Accordingly, rro cunclusions can be drawn as to their findings. Nor can any 
reliane be pIaced upon the brief summaries which Slovakia has provided. 
The siudiw listed in Annex 36 do ncit support SIovakia's daim that the 
environmenta1 effc~ts of Variant C were "bcareful ly considered". Ratfier 
tfiey confirm the view that Variant C was designeci, prepared, impIemented 
and operated without ever being subject ta a pmper environmental impact 
assessrnent in accordance wi th reIevanr internat ional standards. 

SECTION C. THE SIGNiFICANT ADVERSE EFFECTS OF 
VARIANT C 

3.15. The unilateral diversion of tfie Danube by kzechoslovakia in 
October 1992 occasioned by Variant C has had significant adverse 
e f f e c t ~ . ~ ~  Over the past six months more information haç becorne 
avaiIabIe on rhese adverse effects, and this is set out here and in the 
a p pended Scienr@c Evaluafion. 

15 See above, paragraphs 2.9.5,2.45. 

26 At the fime Variant C was irnpIemented, CzechosIovakia had sigried the 1991 Espoo 
Convention. Art 213) imposes an obligation to c a q  out an environnrmta1 impacl 
assessrnent "prior 10 a decision to authorise or undertake" a major projecl. 

l7 HM, paras 5.106-5.134. 
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3.16. It has to be ernphasiscd again that processes induced by the 
uniIateraI diversion of the Danube unfoId accbrding to different tinre 
scaIes and that considerab Ie uncertainties surroirnd some of the impacts. 
HydrogeoIogicaI processa or ecoIogica1 successions taks decades: 
paintirrg to the absence of certain Iarge scaIe changes in two years to 
çlrow that no significant Iong-term adverse effects wiII occurx iç a 
fundamental misunderstanding. 

3.17. Impacts of Variant C are presented below, broken d o m  by 
different sectors. TIriç iç done for the sake of clarity and with a view to 
the different time scaIes applying to the different sectors. It should be 
noted rhat in the Ionger term the various &impacts can acquire a 
synargistic character, reinforcing and accebrating each other. In 
thernselves wntrulIable and remediabIe negative impacts may together 
trigger off unforeseen and unco~itainable effects; 

3.18. The issue of degradation of the riverbtd, causing the drop in 
surface water IeveI and the grorrndwater tabIe, tecIinica1 though it may 
be, occupies a centra1 position in this disputé. The Slovak Mernoria1 
asserts that "flood contrai and navigation rneasures have led to the 
Iowering of tfie water lever downstream of B;atisla~a''~~ Ieading to a 
decIining groundwater tabIeTO and tfie dryi~ig out of riverside 
vegetatior1.3~ It is the remedying of thesc impacts, sathsr than anything 
actiIaIIy stated in the 1977 Treaty, which constirute its rrrain aini. 

3.19. This issue is sxtensively treated in Cha$er 1 ,J2 in the Scientific 
E~aiua~ion,f~ and i ~ i  ils annexes.34 T11s concllision to be drawn is that 
the  Original Project was not  so much the solutipn to the prob1ern as one 
of .its causes, a1though the main cause was excessive industrial 
dredging.33 

Cf SM, paras 5.46, 5.53. The point is wnceded at SM, para 5.57, but "preIiminary 
concIusions" are ~ o I I c ~ ~ ~ I F s s  presented. 

SM, para 1.57. 

SM, para I .S8. 

SM, para 1.59. 

See above, paragraphs 1.55-1.75. 

SC~~IIII@C Evahufion, HC-M, voI 2, chap 2. 

HC-M, Annexes, vu1 4 (part I b annex 6. 

See above, paragraphs 1.65- 1.68. 



3.20. As to the impacts of Variant C on river nrorphoIogy, certainIy 
Variant C bas stopped the sinking of tlie rivsrbed downçtrearn of 
Bratislava to rknr 1852, by tlre expedisnt of eliminating the rivcrbed itçeIf 
(Plate 2). The reservoir has fundamerrtaIIy changed nrorphological 
conditions, reglacing riverbed degradation with extensive dredging for 
the present navigation channe1 arrd producing substantial sedirnentatiori 
in areas which used to be floodpIai~rs arid are now more or Iess 
permanently covered with wakr. 

3.21. Downstreanr of f1re Cunovo reservoir in the main riverbed, 
nlorphological processes have started which were  rot described by tlre 
SIovak Mernorial." However that Mernorial gives a cIue to what iç 

exgected fo happen in the mai11 cbanrie1: 

"...[I]n the oId riverbed the proposed uriderwater weirç wouId 
preverrt further cutting into the terrain ."37 

3.22. Thus the inrpact of Variant C wiIi be furiher "cntting into the 
terrain" unIess undenvater wsirs are b ~ i l t . " ~  SIovak experts predict that 
in the Iong nrn at rkm 18 13.4 iricision may reach three rnetres,39 but the 
overaI1 picture is aIso disquiding since the exherncly low base discharge 
carrying no bedIoad at a11 wiII also degrade the riverbed af 0 t h ~  
locations, cntting into it by one rnetre or Inore. The unnaturaIIy sudden 
risc and faII of discharges during floods are believed to Iead to 
destmct ion of riverbed structures and possible riverbank faiIureç.40 

3.23. Riverbed degradation wiII qacerbate the present situation i r i  

wliich the side-ams are practically cut off frum the main cIranns1 and 
most can oriIy expect a naturd water supply in times of large floods, 
occurring once in 5-10 years. That iç not only intolerabIe h m  thé 
ecoIogicaI point of view, but also means that the water supply avaiIabIe 
nnder Variant C is inwfficient to prevent clogging and other negative 
changes:' 

36 But see HM, para 5. I 15. 

37 SM, pirra 2.86. 

38 On the eventual efect of undwwater weirs sec beIow, garagraphs 3.104-3.1 IO. 

39 HC-M, Annexes, voI 4 (part I), annex 5. 

Scienrijîc Evaiuafion, H G M ,  vol 2, chap 2, Table 2.6. 

Sciet~fijic Evnhration, HC-M, voI 2, chap 2. T& 2.7. 



(2) SURFACE WATER 

3.24. The SIovak MemoriaI notes with satisfaction tfiat the water Ieve1 
lias increased by 1-2 metres at BratisIava, arid adds that: 

"Downsîrearn of Cunovo there has been a decreae in surface 
water IeveIs but ... this has not necessarily had a significant 
impact on groundwater IeveIs. Murmer, the IeveI of water in 
the Danube main channe1 wuId easiIy be increased by 
construction of the undenvater weirs, original Iy designed by 
Hu ngary ."4 

3.25. The dramatic drop of water Ievels by 2.5-3 memes, to IeveIs far 
be1ow those eeer previousIy measrrred in the main channe1 and in the 
side-ams, produced a severe contraction of the width of tlre river. This is 
iIIustrated in'this Counter-Meniorial by Plde  

3.26. Not onIy fiave 1rarbou1-s of the affected' 40 km section become 
useIess, but resort sites have Iost their former value of being Iocated on 
the river bank. Inland water transporfation in the stretcfr has beco~ne 
impossible. 

3.27. The suggestion that wakr IeveIs in -the Dariube couId be 
increased by unnderwater weirs is correct but s i rnpI i~ t i c .~~  The fact that 
Variant C has Ied to a dramatic drop in water Ievels and in water surface 
area, radicaIIy changing the character of Europe's second Iargesf river, is- 
indi~putabIe.~5 The reasons wliy undenvater weirs do not offer a soIution 
are d içcussed be10w.~~ 

SM, para 5.52. 

Soe also HM, para 5.1 1 1 ; HM, Anriexes, vvoI 2, photos No 1 1-28. 

Hrrngary did not, however, design weirs 1o restore The watcr IeveI 10 its pre-existing 
starus (cf paragraph 3.24). The SIovak Mernorial refrains h m  offering any 
documentary evidence wnceming iheir "design". To ttre best knowIedge of 
competent Hringarian airtiririties onIy very Iow undemater stmcrures werc ever 
designed, not in order to increase the watw IeveI but to stabiIise the bonom of the 
rir~rbed, preventing furiher degradation. PIans assucia~ed w i ~  [emporary water 
management - some of which incorporate une ur more underwater weirs - sIrouId 
no1 be confused rvifh designs predating Variant C. 

See P h  9 comparing fie rnrinthIy average fiow rates be fm and aftcr the uniIatemI 
diversion. 

See below, paragmphs 3.102-3.108. 





3.28. Contrary to the Slovak Mernorial's ~ l a i r n ? ~  the drop in water 
level has indeed had a significant impact on groundwater l e ~ e l s : ~ ~  this 
will be discussed in the next subsection. The other major issue relating to 
surface waters is that of changes in water qualiiy. 

3.29. Dm to the high variabili~, and sensitivity fo combined effecrs of 
fiow, meteoroIogy and rrpstrearn water quality, trends in water quaIiry 
frequently manifest thernselves only over a long period of tirne (years ro 
decades). Therefore the finding in December 1993 according to which: 

"With the exception of November-December 1992, when sudden 
changes of regime and a high flood event occurred, no sigiificant 
changes in surface water parameters as comparecl to pre-dam 
conditions can be detecfed afier damrning the Danube...". 

is not çurprisjng, or necessariiy an indication for the Future49 

3.30. The Szigetkoz hydrological system is complex. Not only are the 
water quantity and quality of the main channel and the associated 
patterns of sedimentation important; consideration has to be given to 
water q u & t i ~  and qnality in the side branches, in the watsrbadies an the 
protected side of the dykes and in the Mosoni DanGbe. AI1 these have a 
significant influence an  aquatic habitats and frsheries as weII as an 
shaIlow and deep groundwater, which in mm is a major factor in soi1 
formation, and sets limits to developments concerning drinking water 
reserves, habitats, flora, fauna, forestry and agricultural production. 

3.3 1 .  Impacts of Variant C on surface water quality in the main channel 
include actuaI and patential changes.50 As a resuIt of diverting the 
Danube in 1392 and of increased sedirneritation in the new reservoir, the 
suçpended soIids concentration dropped markedly iri 1993 : the annrraI 
average at Medve was 24 mg/I in cornparison to 48, 47, 36 and 35 mgll 
monitored in the course of the preceding four years (1989-1992). It is 
noted that the' reduction is higher in the variance and extreme values 
characterising fluctuations within the year. Sirnultaneously, the chemical 
and bioIogicai qualiîy also showed slight changes: whereas COD, and 
CODd mean vaIues were samewhat redrrced. The situation with dissolved 
oxygen shows a deteriorating trend prirnariIy with respect to the smalIer 

47 SM, para5.52, proposing that the water level decrease has not necessarily had a 
significant impact on groundwater levels. . 

49 Scienrijic Ewhrntion, H G M ,  va1 2, chap 3.3.3.2. 
50 The marerial. in ~ h i s  pxagraph derives fram chap 3.3.3.2 of the Scierrt$c 

EvuIzt~fim, IK-M, val 2. 



rninimnnr value detected (6.2 mgII) which was Iess thari obsenied for tlie 
precedirrg ten years. 

3.32. Bacteriological quality data available for 1994 do not support the 
improving trend in bacteriological quality which might be suspected from 
the 1993 observations. From the bacteriological point of view the 
Danube remains of poor quality. 

3.33. The aIga1 bionrass depends on the processes in the reservoir. 
Mode1 cornprrtations showcd that the increase of aIgaI biomass in the 
n-rai~i channe! of the reservoir is reIativeIy srnail, about IO%, since the 
residence time here changes only to a small extent. The situation is 
different in floodplain regions as the residence time can be much longer 
than in the main channel. Also the water depth is significantly less and 
thus the relative photic zone is much thicker than in the main river. As a 
result of aII theçe factors, chIoropIiyl1-a can increase by 50% when it 
Ierrves rfie crrnhvo reservoir. The expected eutrophication within rhe 
reservoir5' mighr reqriire modification of the techriuIogy of the surface 
watenvorks as far away as Budapest; this surface water intake is used . 

, primarily during the summer period. It would also have impacts on,the 
groundwater recharge system. Further significant, impacts of the changed 
water quality and potential eutrophication relate, to groundwater quality 
and are discussed in the fuIIowirig s~~b-sec~ion.sz 

3.34. Increased biomass causes an interna1 Ioad of urganic material 
which - unlike organic materia1 of sewage origin - increases downstrearn 
in the vegetstion period when algal growth exceeds mortality. It was 
noted for the Original Project, but essentially applies also in connection 
with Variant C, that in the vegetation period the BOD5 increase 
stemming from algal growth can be equivalent to (or larger than) the total 
externa1 organic material Ioad between Rajka ind Budapest, and thus 
BOU5 (bioIugicaI oxyge~i dernand) IeveIs wouId.not improve even if al 1 
the waste water were treated biol~gically.~~ C I e a r ~ ~ ,  the soIrrtion of the 
errtrophication problem of the Danube stretch dbeç not depend oniy on 
waste water treatment along the given reach: it would require a-CO- 
ordinated international programme to reduce the phosphorus in the entire 
upstream basin. 

HC-M. Annexes, vol 4 (part 2), annex ID. Professor A Berczik, of rhe Hungariarr 
Academy of Sciences mainlains that "As a result [of unlimited phosphorus and 
nitrogen supply, increased transparency, temperature and reduced flow vclocity] an 
algal bloom is inevitabte" (p 15). 

See below, paragraphs 3.38-3.41, and above, paragraphs 1.107- 1.121. 

53 ScientiI;~ Evulzmiion, WC-M, voI 2, chap 3.3.2.3. 





3.35. The surface water quality changes in the side branch system are 
more radical. The total jack of floods in the side-arms changes tlre 
chemicai and biological character of the waterbodies, provided fhey are 
stiII in exisrence. TIie mosaic-Iike nature of the system has changed, 
Ieading tu a basicaIIy different patteni of warer quality than in the past, 
and having negative repercussions on biodiversity in the region. 

(3) SU5-SURFACE WATER 

3.34 .  This subsection first reviews the Slovak view of groundwater 
issues and then turns to the observed impacts on Hungarian territory. 

3.37. The argument in the Slovak Mernorial as to groundwater issues i s  
as follows. The groundwater IeveI in i i tng  Ostrov and Szigetkoz would 
follow the drop of the surface water level in the Danube which is a major 
~ o n c e r n . ~ ~  Therefore two sets of correcting masures shorrld be taken: 

- buiIdingawatersuppIyçyçtemwhichwouIdfeedtheside-ams 
and repIace the infiliratio~i from the riverbed into the aquifer;55 

- building underwater weirs in th!: main channel, thereby raising the 
surface warer IeveI irr the river and conseqrrently the groundwater 
tabIe.56 

3.38.. The ~lovak Mernorial refers to another major threat to the 
groundwater evoked by Variant C, narnely to the imp,act of the reservoir: 

"there was a concern that pollutants from the river [flowing 
through the reservoir] might reach certain wells before 
suficient purification had taken place and that these would have 
to be re-sited. This does not impIy the large scale contamination 
of the aquifer in any way, it simpIy Irreans that the poIIrttants 
carried in tfie Danube are potentially reaching differenr areas 
inclriding areas in which drinki~rg wafer weIIs have been strrik. 
The strrdies carried ouf in 1991 sirnpIy recommended rfie 
driIIing of four new welIs at Samurin and proposed further water 
freatment and monitoring at Kalinkovo and R n s a ~ c e . " ~ ~  

54 SM, para 5.54. 

55 SM, paras 5.54-5.55. 

56 S ~ , p a r a 5 . 5 ~ .  

57 SM, para 5.45. 



3.39. The direct threat to bank fittered w e H  w&r supplies was not the 
only concern. In 1991 Slovak experts reported dangers involved in 
operating a reserroir as part of the Project. Thgy Iisted the foIIowing 
concerns: 58 ! 

* eutrophication; 

* fine sediment deposition with high organic 'matter content, leading 
to reductive conditions59 in the groundwatef; 

* clogging in the reservoir; 

* grouridwater Ievel stagnation. I 

3.40. As a response tu these concenis, w1Iich coincide with rhose 
snurnerated in the Htrngarian Declaration on Treaty Termination,ho an 
irnpressive Iist of rneasures was designecl with a kisw to avoid harm on 
SIovak territory: 

"- increasing of flow velocify in the reservbir in pIaces where 
infiltration occurs; I 

l 

- prolongation of the flow route of infiltraied water by means 
of sealing aprons; . I 

- rneasures to influence flow direction of *ound waters into 
the territory; 

- eliinination of stagnant water in the aquifer region by 
providing discharge into river branches; ! 

- introducing monitoring systerns for the weII sites, thns 
ensuring optimum protection of &ter an? a waming system 
against water deterioration in the future; . 

- rernoving tu the greatest possibIe extent :the organic matter 
fibm the a x a  of the future reservoir; I 

- preienting sedimentation in reservoir localities where it 
could be undesired and directing it to areas where either it 

58 HM, Annexes, vol 5 (part I), annex 1 1. 1 

59 As expIained in the Scient$= EYGIICII~O~, reductive condit ions are expected !O 
mobiIise iron, mangrnese and ammonium. These concerns are borne out by 
internationa1 cxpcrimce, including on the A u s t r i l  Danube. See Scieniific 
Euutriafion, HC-M, vol 2, chap 3.5.2. 

50 HM, Annexes, vol 4, anncx 82. 
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couId not Iram water suppIies or where the bed is prutected 
by a Iayer of plastic sIleeting.''~I 

3.41. In connection with tliese rernedies a few general poiris should be 
made. Sliifting the sedinrent arid its impact from one side to the other 
dues not soIve tfis probIem; it onIy re-alIocates the harm. Rernoving 
organic matter from the area does not prevent degradation of 
çribseque1it1y depmited sediment and other organic material. 
Eutrophication riçkç are discussed above, and can be expected to arise 
wherever sections of sIow-muving water occur in the reservoir. Providing 
water discharge into the river branches on a constant basis doeç not Iead 
tu the necessary groundwater table fluctuation$z whikh is the 
prerequisite for gas exchange in the soiIs a~rd the naturaI functioning of 
ecosystems." In order to acliieve the ecoIogicaIIy Irecessary 
groundwater fi uctuations 2-3 floads annuaIly must occur, whicli is 
excIuded under the cnrrent mode of opesafion of Variant C, and can not 
be seplaced by a srna11 fraction of the voIume of the flood water 
"flushing" the side branches. 

3.42. As already ~ioted, changes in groundwater pattern of flow, its 
quality and voIume can have wide ranging repercussion~.~ Tuming to 
actually observed or expected impacts of Variant C on groundwater, onIy 
direct impacts arid fhreats are ana1ysed in tliis sub-sectiorr: interfererice 
wirh flora and fauna, agricuIture arid forestry are deaIt with irr Iater sub- 
secl Wns. 

3.43. The uniIateraI diversion of the Danube resulted in a drastic 
decrease of the groundwater tabIe.65 The observed grortridwater changes 
under average flow conditions and under high watw flow are shawn in 
Plate IO. Cornparisori with average flow shows that maximum reductions 
in excess of 3 metres Iiave occurred in close,proxirniiy to the main 
Danube (3 km2) in the Upper Szigetkiiz. A riparian strip of 1.5 kilonretres 
in width incorporating valuable forest5 experiences reductiorrs in excesi 
of 2 metres along moçt of the affect& main Da~iube channeI. A total of 

SM, para 5.45. 

62 Plore 3.13. HC-M, vu1 S. 

G3 See Sci~~ziifc Evalirajion, HC-M. vol 2, chap 4.3.1. Sec aIsû HC-M, Arinexeq vvI 4 
(pari 21, annex I 1 at p 7. 

64 See HM, paras 5.43. 5-43-46 and above, paragraph 1.104, see aIso ScietjfGic 
Evui~iarion, HC-M, voI 2, esp chaps 4 & 5. 

55 The foIIowing staternents are eiaboratd in more defail in the Srieirtific Evalr~atian, 
HC-M, vo.ol2, chap 3.4.3. 



I 
297 km2 suffers water IeveI reduct ions.66 Groundwater IeveI increaçes of 
upto0.25 metresoccuroveranareaof24 km2 

I 
3.44. Considering typicai high flow conditi8ris in the Danube, as 
expe~ted, impacts are pa t e r  ( f i t e  IO). ~owevér, the total area affected 
by reductions in groundwater levels is not much Iarger (346 square 
-kiIornetres). The extent of major reductions (up to 2 metres) is 
çignificantly increased. Reductions of 3 metrej or more appiy to a 22 
square kiiometre strip, 0.5-2 kilornetres wide à~irid some 25 kilometres 
Iong. Reductioirs of 2 rnetres or more apply 10 an area of 69 square 
kilornetres, extending nearly 5 kilumetres h r i  the Danube. The main 
Danube charnel, fomerly a major recharge a& is now acting as a 
drain. The grirnary recharge to the aquifer is fr61n the reservoir and the 
side-am çyçtem . 1 ! 

I 3.45. As a consequence there is a Iar-ge, decrease in the area 
permaneiiily or ternporarily sub-irrigated by îap~llary action. The present 
situation (generally 200 m31sec discharge) cause 'a Ioss in sub-irrigation 
over a 90 square kiIonietre area as compated with average flow 
conditions and 127 square kiIometres aç co*pared with high flow 
conditionsP7 The Iatter is especiaI1y important sincs that Ioss rnainly 
occurs in tlre sunrmer growing season whe~r bot? cropç and fores& wouId 
rnainIy use sub-irrigation. I 

i 

3.46. Another major hamful impact condrns the ahange in tlie 
recharge patiern of the drinking water rekrve in: the aq~ifer.5~ Results of 
strrdies produccd afier the suçpension of the coistructioir in 1989 IargeIy 
confirm earlier predict i~ns.~~ I 

! 
.3.47. Recharge is now primariIy from the r&ervoir and the side-arm 
syçtern. Groundwater quality probIerns aççociated with the rservoir have 
been discussed above." Hungarian observatio'ns have focusecl on the 
qualiiy of groundwater recharged from dre Side-am system of the 
Szigetkoz. A set of 62 observation wells in 1; groups was estabIished 
dong the banks of side-dams and ~ana1s in 1994, sampiing the upper 

l 

i 
66 See Scieniijic EvaI~taiioir, HC-M, vol 2, Table 3.5. ] 

67 S e  SciPnii/ic Evu/~taiion, HC-M, val 2, Tabk 3.7. / 
1 

Scien~ific E~aiua~ion, H G M ,  voI 2, chap 3.5.2.3. 1 
69 Scient& Evaluatim, H G M ,  vol 2, Table 2.7 rc1ug;ing has 10 be e~pccted in large 

areas on bot h sides"}. i 

HM, para 5.53. ! 



14.5 m. From the results7' it can be seen that in generat reductive 
conditions predominate. Mean levels of iron exceed EC Maximum 
Allowable Concentrations for drinking water, and mean levels of 
manganese exceed EC guide levels. For al1 sites, maximum levels of 
ammonium exceed EC guide levels. Nitrate levels suggest that two weI1 
groups on the side-am recharge çyçfern mairrtain aerobic conditions 
falthorrgfi unacceptable levels of iron occur at one), and these sites have, 
as yet, IiîîIe sediment deposition? in contrasr to four Iocationç on the side- 
a m  çystern where cIearly redrrcing conditions apply. Toxic eIernents are 
generaIIy present below Iirnit vaIues for drinking water, but a notabIe 
exception is arsenic, for which mean vaInes exceeded WHO Iirnitç at 
sonie of the we1I grorrps. Again, this occurrence is aswciated with t11e 
release of natrrrally occuring arsenic trnder reducing conditions. 

3.48. A weII g o u p  very close to the main Danube channe], is of 
pariicular i~iterest. If was noted that recharge from the Danube before the 
impIementation of Variant C was of high quality water. In 1994, the 
water quality at this site a few metres distance from the Danube has 
clearly shown reducing conditions and unacceptable groundwater 
quality, following the change in recharge pattern. 

3.49. The ScierttiJic Evaluution, after noting that before the darnrning of 
the Danube, good quality bank-filtered water recharged the alluvial aquifer 
from the grave1 bed of the Danube, cornes to the following conclusion: 

"After the darnrning, the recharge pattern has dramatically 
changed. Although subject to uncertainty, caIculations indicate 
that recharge from the reservoir is likely fo be of pow quaIiq. 
Concern over this  issue iç evident fram SIovak activities. It Iras 
been demoristrated from Htingarian data that poor water quaIify 
haç occurred adjacenr to the side-am systern ... SirniIar effects 
are also expected as a resuIt of t f ~ e  remediaI rneasur~s."~2 

3.50. Not onIy the qriarity of the water in the aquifer is lhreatened but 
also itç quantity. As aIready rnentioned, the main riverbed over a 40 km 
long section has reased to be the major recharge çource. Tl~erefore tlre 
refredrment of the warer stored in the aqrii fer now rnainIy depends on the 
arnount infiltrating from the reservoir and the side-ams. Clogging of the 
reservoir bed arid of the side-amis is expected,73 even if emptying of the 

71 The following three paragraphs reflect findings elaborated in more detail in the 
ScientiJic Evaiuation, HC-M, vol 2, esp chap 3.  

73 The detailcd findings appear in the Scienfific Evaluation, HC-M, vol 2, 
chap 3.5.2.3. 



I reservoir (which is technicaIIy impossible ar yresent) and a sudden 
introduction ofa large amourit of water throrrgh fhe sugpIy system to the 
side-arms (which is possibIe but not practised in Zifny Ustrov, and 
impossible in Szigefkiiz due to a Iack of water supply) conld wasli away 
part of the settIed sediment. Construction of unrlerwater weirs withotrt a 
signi ficant increase of water d ischarge corrld only exacerbate th is 
prabIem in the main ~hannel where veloci$ parameters would be 
conducive to clogging, thereby neutralising the eventttal beneficia1 

1 
impact of higher water levels on infiltration. 

3.5 1. The ~l'ovak Mernorial seeks to create the 'impression that the areas 
affected by the Original Project and Variant C have undergone changes due 
to past anthropogenic activitieç, and that present developments constitute a 
logical and acceptable progression of human i impacts. In effect one 
artificial landscape will be replaced by another, nothing more:74 

'9t is beyond questioii that the current condition of the Danube . 

and ifs floodpIain is the resuit of cenrtrries of human 
intervention ... It is equa1Iy beyorid question that whenever 
rneasures are taken to modify the flow of a river, as contemplated 
by the G!N Project, there will be environmental effects, some 
adverse ... One important factor in the presentjcase is thar the same 
inodern technology that has made possible qrnplex river projects 
has aIso Ied to techniques to rneasrrre rhe environmenta1 impacts 
and to avoid, offset, mit igaie, or remedy t l ~ e q . ' ' ~ ~  

3.52. Thus accordiiig to the SIovak ~ e m o i i u l ,  the replacement of 
floodplain vegetation by vegetation adapted toidrier soils (such as oak 
steppe) is an acceptable consequence of significantly Iower water 
discharges in the Danube. The revegetation proposa1 by Bechte17G is seen 
as a straightfonvard ~perat ion. '~  I 

I 
3.53. The lirnited attention given by the ~ i o v a k  Mernorial to bio- 
diversity and natural habitats reflects a lack of &derstanding of the need 
to integrate development and environment in the pursuit of sustainable 
development. It is an approach aligned with the Joint Contractual Plan, 

I 

I 
1 

74 SM, para 2. I 12. l 
75 SM,pmI.71-1.72. 

I a 

SM, para 2.1 13, citing Ihe Bechiel Report, p 2-23. : 

77 SM, para 2. I 1 5. 



which faiIed to incorporate any environmental protection measures and 
Ieft it tu tlre parties to realise ssuch measures (incIuding water recharge 
systenrs into the side brariches) as "national investments" (Le. as 
add itionaI unquantified c o ~ t s ) . ~ ~  

3.54. The impact of Variant C on the naturd enviroriment (flora and 
fauna) receives haIf a page in the SIovak Mernorial, even Iess than the 
three pages given to the subject in its treatrnent of the Original Project.79 

3.55. None of the Slovak annexes contains any çcientific text from 
SIovak sources. Less than 6% of the Iong Iist of brief annotations on 
unpublished preparatory caIcuIations reIated to Variant C appearç to 
relate to ecology. These studieç have not been expased to r e ~ i e w . ~  

3.56. In Iiglit of tlie rapid degradation of the habitats if is questionable 
that the Iosses to the fauna of Szigetkoz wiII ever be fuIIy assesseci. 
Losses recorded so far are 1 ikely to be orr 1 y the first stage of degradatiori. 
The determining ecoIogicaI factor of floadplains is the cycle of flrioding 
and drying. Othtrwise, the whole ecosystem with its Spical floodplain 
forests and other types of biotopes wuId not exist. The fish production of 
the floodplain waterbodies is highIy correlatecl to the periodic floading, 
as shawn by numerous studies carried out in the braided side-arms of the 
Danube.8' 

3.57. Since Variarrt C lias grodriced the çame water IeveI drop as the 
OriginaI Project wouId have done, prognoses cuncerning the loss of 
habitats in the main channe1 prepared iri connectiori wirh tlie 
implernentation of the 1977 Treaty appIy to Variant C (see Hate II). 
According to the SIovak scientist J HoICik, 58% of the side-amis Iiabitats 
were to be l ~ s t . ~ ~  

3.58. Tfre Ioss of floodplain character and the natural vegetation and 
wildlife on the areas nearby the reguIated Rhin@ iIIustrates what the 
"Iong response rime of nahird eco~ysterns''~~ may bring about. 

78 This donc suggesr~ that the improvement of the conditions in the side-branches w,u 
not a main aim of rhc 1977 Treaty. 

CfSM,pp97-100,215. 

See HC-M, Annexes, vol 3, annexes 16, 21, 24, 28, 3A 32 (Correspondence on 
non-transfer of documents, 1994). 

81 Sec HM, Appendix 2; S C ~ ~ I I I @ C  Evaluaiion, HC-M, voI 2, chap 4, for references. 

g2 Scienifi Eval~ra!ion, HC-M, vol 2. chap 4.4.2.3. 

83 Scitrnfrfic Evaluotiorr, HC-M, voI 2, chzp 4.4.2.3. 

84 SM, para 5.57. 
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3.64. The impact of tlie diversion of the Danube on the fis11 fauna was 
imrnediately feIt,gl but wiII continue to be felt also over the Iong 
As a resuIt of the diversiori, the floodpiains in the Upper arid Lower 
Szigetküz became characteristicaIIy separated frurn each oflier and the 
order of and baIance among cornmunifiex was upset by the drastic changes 
in floodplain habitats. A further corisequerrce was the Ioss of co~nrectiiin 
between tlre main charme1 and the branch systein, the diversity of which 
was an important conservatio~r factor for severa1 specieç in the main 
channeI. Thus, diurnar a~id seamna1 migrations between tire two areas in 
these upper reaches of the main channe1 is no Iorrger poçsibIe. TIiis is Iikely 
to Iram the benthos and the pIankiu~i fauna as weII as Iead to a decIine in 
fish popuIations in the longer terni. Tlie n a m w  main charinel in many 
pIaces Iost its cunnection with the former riparian zone, whiclr was of 
outçtandirig importance h m  the aspect of fish biology, representing die 
exclusive habitat for çeveraI species in the main channeIo 

3.65. These adverse effects and otlrers still b be determined have to be 
considered in the Iight of the specific vaIue of alluvial ecusystems. One of 
the nrost comprehensive reports on the Danube's ecosystems stated tltat: 

"These aIIuvia1 p1ai11s and forests are the richest regioris in 
Europe, not wly in terms of diversis of çpecies but in ternis of 
biornass arid productivity as weII. TIris richness is directIy linked 
to river ddynamics - proportional to the surface area flooded - and 
tlie extent and steadiness of the flooding. Because they combine 
the murces and diversiiy of terrestria1 arid aquatic ecosysterns, 
whiIe remairiing a highIy dynarnic and original errvironmental 
interface, aIIuvia1 ecosystems are the richest and most productive 
ecosystems of the temperate regions."g4 

3.56. The Slovak Mernorial wtes that Szigetküz and 2itni Ostrov are 
highly feriile tracts of Iand, where the implemenbtion of the Origi~iaI 
Project (Le., the decrease of the discharge to 50-200 rn31çec i ~ r  the 
Danube bed) "would undeniably have had an effect on productivity of 

See HM, appendix 2. 

92 Scierrlific Evalua?iolr, HC-M, vol 2, chap 4.4.2.3 and HC-M, Annexes, uoI 4 
(part 21, annex 17. 

93 Scieni$c EvaIuafioii, HC-M, vol 2, esp chap 4.5 and HC-M, Annexes, vol 4 
@art 21, annex 1 7. 

94 Eqrripe Cousteau, Tlre Dan~tbe ... Fur W h  nndfar Wh!? Final R e m  (Marcfi 
1993), HM, Annexcs, vol 5 (pari II), annm 16 at p 173. 



these important regions if no plans had been made to mairitain water 
levels: without the dedication of new flows, fuithsr productiviv wouId 
have been reduced by one ti~ird.''~~ Variant C is operateci with 
approximately the same discharge into the Danube bed as the Original 
Projecr, and water IeveIs in tlre Ilanubs as welI as groundwater IeveIs 
have dropped to unprecedented depthç. In addition rhe diversion resulted 
in a water distribution regime which excludeil the operation of the 
reclrarge systerri designed for the Original Project, since the intake 

I structure of the DunakiIiti Weir is rrnabIe to pwvids water into the 
floodplain because of low upstream water 1eveIs:The water suppIy to the 
Mosoni Danube alorre is not adequate for this purpose. 

3.67. One solution offered is to build weirs in the Da~iube; this is "not 
feasibIe without the transfer of navigation into the bypass cana17'.9G 
TIlus, apart frorn ecoIogicaI considerations and flood management 
constraints, tire trade-off for the rise and stabiIisation of graundwater 
Ievels is the Ioss of the Danube for international-and IocaI navigation, as 
weII as the 10% of the emergency navigation route when the bypass canal 
becornes un~ravigable for any reason. 

3.68. - The other alternative is to endure significant Iosses iri agriculture. 
Hungary doeç not have the option which is available tu SIovakia as a 
cmrsequence of operating Variant C, nanleIy tu supply some of tlre 
impounded water through gravitational metIiods into the side-ams and 
canalç of the protected area. Whereas i i tni  Ostr~v can be supplied from 
the Mal i  Dunaj and the intake structure at Dobohot', Szigetkot arid ifs 
agriculture rnay unly rely on pumping f r m  tfis deepw main riverbed or 
the srnaII aniorrnts let down in the seepage cana1 and tlirough the Mosuni 
Darrube intake structure in SIovakia. 

3.69. The deptli of tlie water-table beIow the surface is of major 
importance for capi1Iary rnoisture suppIy. If the water-table rises in10 the 
fine soils overIying the coarse alluviurn of the aquifer, water can through 
capiIIary action contribute to agriculture. The. cornplete Ioss of çub- 
irrigation on approximately one fifih of the arable Iand (approximataly 
4,200 ha out of 22,000 ha) causes significant damage to agriculture. 

3.70. Irrigation rnay compensa& for sunie of these lusses. However the 
üsual water sources of irrigation (dug and bored weIIs) Iiave also been 
affected by the Iowering of the groundwater table. In the Middle 
Szigetkaz 18% of the boreholes are unrrsabIe and 50% operate at half 

95 SM,para2.116. 

96 SM, para 5.1 O. 



their potential capaciiy, though using the same amount of fuel. 42 of the 
44 dug weIIs provide a negIigib1e amount of water. OveraII, it has been 
estirnatecl that irrigation srippIy haç been reduced by 40% and irrigation 
cosfs increased by 60-BCt%?7 

3.7 1. The impact of the diversion of the Danube is however difficuIt to 
predict as other factors influence annual agricuIturaI yieIds. f recipitation, 
its teniporai and spatiaI distribution, agricuItura1 techniques and 
organisation: crop variety, and the amount of chernicaIs- used in the 
production a1so contribute to the fina1 results. 1993 was an 
extraordinariIy dry year, whereas 1994 seerns fo provide a more 
beneficiaI "rneteorologicar" background. However, Iong term trends 
estabIished afier a series of years wi1I enable the identification of the 
precise scale of impacts of the man-made factor, and within that of 
Variant C. Precise quantifications are difficult tu arrive at due to the 
varie9 of f-rç at work during the reIevant period, incIuding major 
readjustmenfs in the structure of farrning in tfie region, variabiIib of 
seasonal conditions, etc. But that there has been a significant ioss in 
productiviiy attributable to changes in goundwatcr IeveIs is not in doubt. 

3.72. In this connection SIovakia adrnits- although in somewhat 
euphernistic Ianguage- that with the operation of Variant C "Iess 
favourabIe conditions have been creafed in Hrrngary7'?~After quoting 
the 1993 Novernber EC Working Group Report,gs according to wlrich 
forestry has been influenced negatively on the Hungarian side, it 
forecasts that unfavourabls conditions wiI 1 continue unIess "undenuater 
weirs are constnrcted in the Danube" and "full advantage is faken of the 
artificial recharge system on the right bank." 

3.73. Hungary in fact does operate an artificial recharge system to the 
extent that water is availabb, and in ceriain periods of the year adds to it 
appr~ximately 15 m31sec pnmped fiom thc main charnel of the river. But 
this does not preverit continuous deterioration of the state of the foreçts. 
That is not surprishg in Iight of the fact that BIuvakia, utilking müdr  
Iarger qrranfities for water suppIy in the i imy  Ostrov area, cannot avoid 
negative impacts on its forestç. Whereas trees inundated with water dong 
artificially and constantIy fiIIed-up side-arms are threatened with 

97 Sckntif;, EvnI~<atian, HC-M, vol 2, chap 5.2.3. 

98 SM, para 5.5 I . 

99 HM, Annexes, vol 5 {part 1 I), annex 18. 



"drowning", tlie o1der white wiIIows and 1ta1iarr poplar in the riverside 
zone aIong tfis main channel seem to have died out - as observed from 
the other river bank. The reason for this iç in the groundwater flow 
patterns: on bot11 sides the almost ernpty riverbed, with water IeveIç 
several rnetres below the side branches' artific'ial water IeveI, acts as a 
drain, inIo which - according.to Variant A sinrulations - water from the 
çide branches runs  tlrrough the grave1 Iayer, n i t  reaching the soi1 of the 
ripariari forests. So far as the actrral experience of Variant C is 
concerned, water-table decreases iri excess gf 3 ~netres'  have been 
observed adjacent to the main cIianneI. 

3.74. A further major, adverse effect of variant C is the virtual 
elimiriation of fIoods on the Hurigarian fIoodpIain. IOo FIoods provide 
vital quantities of water and nutrierit-rich scdiment to the variws forest 
Spes. 

3.75. The cornbined effect of the drop in the kater IeveI of tlie Danube 
and the Iack of fluods bas aIready manifestecl ibeIf in the foIIowing 
symptoms: wiIIows started to decIine and die alqng the barrks of the ~rraiit 
charnel; reduced growth lias been registered; rodents and secorrdary peçtç 
have becurne abnridant (see PI& 12 A and B). 93% of the tree species in 
the floodplain require more water than is suFFli~d by precipitation. Tliey 
wiII with al1 IikeIihood dry out as a cansequence of Variant C. 

3.76. Their repIace~neirt with mark drouught-tjblerant 'çpecies has been 
wmpleted for 9.8 hectares near Kisbodak and Ilunasziget and further 
replacements were accomplished on an additional 8.5' hectares Irear 
Rajka. The yieId of these trees wi1I bë much kmaller and can onIy be 
expected after several, years. Mçiréover replaciiig trees doks not rnean 
reconstnrcting a forest with itç cornplex web kf popuIation, involving 
several hundred macroscopic components, no? to speak of thouçands of 
rnicroscopic ones. 

i : 

3.77. The Slovak Merrioria1 is silent concerning the impact of Variant C 
on fisheries. Nothing wuld be çaid under the heading "benefits of 
Variant C" and the M5moriaI does nut include a section un darnage caused 
by Variant C. The Hungarian Mernoria1 briefly recorded the maj-or 
immediate irnpactsIo1 and subrnitted a detailed study on the darnage 

IO0 HGM, Scienrific Evaltla~iuri, voI 2, chaps 4 5 5 . 3 . 4 ,  5.3.6. 

IO1 HM, pxa 5.1265.129. 







caused by tfre rapid dryi~ig out of the çide branches and drop of water lever 
in the main channel.IO2 

3.78. Observations and studies performed sirrce tfie sub~nission of the 
Mernorial confirm these staterneritç (çee Piaie 13). According tu the 
estimate of the AgricuIturaI Office of Gyor-Moson-Sopron County, the 
reductiorr of the available fis11 yrciductiorr rnay be of tlre order of 75% on 
the Danube betweeri Bratislava and Kornirom, as weII as in tlie rivers of 
the Little Danubian PIain; in the Upper Szigetkoz it cou14 be as hg11 as 
90%. Tlie corrrmercia1 and recreatiorial catch decreased by 19% (frorn 69 
t tu 56 t) in the Danube section betweeri Rajka and Kornarom in 1493.1°3 

3.79. At tlre errd of JuIy 1394 tfiere was corisiderable fish destruction in 
the nrain çtream of the Danube between DunakiIiti and Nagybajcs (1842- 
1802 rkrn). Its probable reasons were a long hot periud and the Iow water 
IeveI. On 30 JuIy a hnge voIume of warer was flush& into the bypass 
canai at GabCikovo and the discharge damrned up the water irr rhe 
upçtream section of the Danube in the Szigetkoz. TIre fIow of the main 
strearn stopped and triggered the fish de;tths. It is eçtimated that 15 tons 
of fis11 perislred (0.2 ton zander, 0.3 ton carp, 0.5 ton asp, 4.0 tons of 
barbe1 arid 10.0 tons of other cyprinid fish). FoIIowing caîastrophic fish 
mortality iri the SzigetkGz resuIfi~ig frorn Variant C, the Fiçhery 
Management Fund of the Miniçtry of Agriculture gave firrarrcia1 support 
for fis11 introduction to the local fishery company.104 

3.80. TIre total value of fish wfiicli perished due to the operation of 
Variarit C, tiie Iow of catch for 1393 and 1994 and the financiaI support 
to save fisheries frum extinction amounts to an estimated US$ 583,000- 
758,000. IO5 

3.81. TIre expected corisequences of Variant C for fisheries are 
surnrned up in the Scieiltific EvuIuaiiotr under tIie followi~ig headings: 

* Biocking of the brandi syslems: Luss of fioodplain habitats for 
spawning, nursery, feeding and wintering resuIt in a corisiderabls 
decreaçe of fiçIi prodlrctio~i. Fishery potential of the Szigetkoz area 
wiII decline. Lack of large-scale fish recnritment wiII have 

'O2 HM, Appendix 2, IchthyoIogicaI Aspects of the GahElkovo-Nagymaros Project, 
Seclion III. 

For further details see Scieid$c Evni~cario~z, HC-M, vol 2, chnp 5.4. 

'O4 For references a r d  further details see Scien~Gc Ëvalxarioir, HC-M, voI 2, chap 5.4. 

IO5 DaIa fram Srierrrijic EvnIuafioir, HH-M, voI 2, chap 5.4. 



detrimenta1 efiectç on the fish populations of the MiddIe Danube 
for a few hundred kilomeires downstream. , 

* Changes in flood regime: Subsequent reduction af habitat 
diversi@, Ioss of species, dirninishing pruductivify at comrnunity 
Ievei due to the switch h m  the Alpins character flood regi~ne to 
stable system dynamics. l 

* Decrease of$ow rate: Shib from rheophilic to IimnophiIic 
cornrnunities in the side-ams. Changes in flushing rate resulting in 
accumulation or Iow dilution of toxic wasteç or anaerobic 
conditioris Ieading to fish mortalities. 

1 

+ Decreme in smpended sifi Ioud Water transparency is higher. 
Increase in den si^ of subrnerged aquatic vegetation Ieads to arr 
increase in phpophi1 fiçh. Changes in fish cornmunity, that is a 
reduction in number of predators and omnivores. Risk of fish 
martaliiy due to anaerrtbic co~iditions caused by eutroplrication. 

* Diversiun of wufer ir~fo fhe bypass canal: The higher discharge in 
the hi 1-race canal directs the shoals of fish during their spawning 
migration to the tailwater of the GabEikoyo Barrage, whicIr is an 
insurmountabIe barrier; the bypaçs cana1 is an nnwitabIe habitat 
for spawning. 

(8) ENGPEERMG ISSUES AND F L W  CONTROL 

3.82. The SIovak Mernorial declares that the new structures "have been 
buiIt to the same high standards as applied 50 the originaI Project 
c~nstnrctions."'~~ However, due to the aImost total Iack of information 
concerning engineering aspects of Variant C,Io Hungary is not yet in 
the position ta offer a deiaiIed technical evaIriatiori. Requests for the 
information have not yet bsen ccimpIied ~ i t h . ' ~ ~  ; 

IO6 SM, gara 5.30. 

IQ7 The SIovak Mernorial is conspicuonsIy silent about the period when the 10.5 km 
dyke connecting the weir to the bypass m d ' w a s  bniIt. The impacts of this weir 
were iaveaigated in mid-1991. In Oc~ober 1992, , 160 miIIion m' water was 
imponnded by the giII unfinished dykc. Whereas lhe. reservoir dykes accurding to 
the OriginaI Project wonId have been Iocated at the.site of the pre-existing Rood 
protection dykes, the new connecting dyke was bnili in an area intenuoven with 
side-ms, dead m s  where the ground stnIctrIre is much Iess stablt  han outside the 
fIoodpIain. 

HC-M. Annexes, voI 3, annexes 57,59. See aIso abovè, paragaphs 2.98-2. IOO. 



3.83. The standards according to which the Original Project was 
designed were tlrose of the 1950s and 1950s. Severe inrpori restrictions 
were imposed on sociaIist couniries, including COCOM regdations 
banning the expart of sophisticated tecIinaIogy and equipment, including 
high capacity wrnpute~s, into the Eastern Bloc. As a comequence, in 
many fields, standards suffered. For the SIovak Mernoria1 to allude to 
"the-same high standards as applied to the original Project constructions" 
is accordingiy not reassuring. 

3.84. The other indication is the actual functioning of installations. 
There have in fact been several failures of key elements of the Original 
Project and VariantC pointing either to faulty design or 
i m p l e m e n t a t i ~ n . ~ ~ ~  For example, one episode involved a twenty ton iron 
flood gate being washed onta the Hungarian territory; it was 
subsequenfIy handed back to C~echoçIovakia.~ 

3.85. A worrying aspect of design and constrrrctiori is the increase in 
flood risk producecl by Variant C. The Slovak Mernorial does not discuss 
the present Ievel of flood prote~t ion,~II  althotrgh the foIIowing footnote 
is revealing: 

"The designed capacity and safe releasing of a 10,000 year flood 
will be achieved after the cornpletion of the second phase. In the 
meantirne it was accepted that at certain flow and operation 
conditions there was a certain risk of damage to the spillways 
downstrearn of the weir, which could occur without endangering 
the stability of the main structures or inhabitecl areas dong the 
Danube. This waç show during the November 1992 flood."I I 2  

This statement gIosses over the fact that Hungary never "accepted ... a 
certain risk of damage". But the risk was and remairrs real. The capacity 
of Phase 1 of Variant C iç 1,760 rn31sec Iess than that required to paçs the 
100 year flood (1 0,600 rn31sec) and 2,220 m3is Iess than that required for 
the thousand years flood (13,000 m3/sec).113 Et should also be noted that 

'O9 See HM, para 5. t 32; below, paragraph 3.92 (break of a 500 ton Shiplock gate); HM, 
para 5.1 16 (faulty design of the by-pass weir gates at Cunovo, lirniting its capacity 
to half that designed); SM para 5.30 (unfinished spillway al the çunovo dam, 
failure of the turbine in the srnaII hydropower pImr of rhe intake stmcrure ta the 
Mosoni Danube). 

I o  HM, Annexes,,voI 2, phrilograph IO; HM, para 3.198. 

] I3 Scieni!fic Evaluation, HC-M, vol 2, Table 2.8 and chaps 2.4.4, 2.6.3. See alço HM, 
para 5.1 16. 



the Novernber 1992 flood carrsed considerable damage and irnperiIIed the 
structure of the Cunovo dam ifseIf.' l 4  

SECTION D. THF, ISSUE OF NAVIGATION 

3.86. The general issue of navigation has been discussed in Chapter 
1.115 It has been seen that the Original Project, although potentially 
useful in the Bratislava-Budapest stretch, was neither necessary from an 
ecoriornic point of view nor critical for river navigation. This condusion 
applies a.forliori tu Variant C. 

3.87. CorrspicuuusIy the SIovak Mernoria1 does nof refer tu ecorrornic, 
business or trafic data or information in connection with navigatiorr 
which courd be at Ieast rernotely reIated to profit accnring either to 
Slovak or to foreign companies as a resuit of Variant C. The sirrgle 
paragraph dealing with the "navigationaI benefits" of Variant C bas 
nothing to Say about increase in traff~c as a consequence of the new 
navigation route, or economic benefits reaped from the operation of the 
investrnent. It recounts the size of the shiplocks and reservoir and 
declares that the riverine-sea route has reached the port of Bratislava.11" 

3.88. The riverine-s& route may have reached Bratislava, but at 
present not very rnany ships do so. An average 6f Iess than 1.5 ships of 
a11 sizes passed each h o u  thruugh the Iocks at GabEikovo in 1393.I I 7  

TotaI traffic of the Slovak fleet in 1993 was estimated at about 2 miLIiori 
metric tons, compared with 1.98 million metric tons in 1992, and 
approximately 6-8 million metric t w s  per annirn in the period 1985- 
1990.11g This reflects the overall decline in rive5 navigation, which was 
discussed in Chapter 1 . l  I9 

3.89. The case for Variant C in terms of navi(gabi1ity of the relevant 
Danube reach was weaker than the navigation arguments for the Original 
Project in two respects. First, the actual decline in navigation volumes 
had aIready set in by 1989, so that this aspect of the economic case for 

I I 4  SeeHM,para5.I15. 

I I See above. paragraphs 1.178- 1.183. 

l6  SM, para 5.50. , 

EC Report, Novernber 1993: HM, ~nnexes,'vol 5 (p&t II), annex 18, Table 12.1 
(refcrring to the pcriod January-August 1993). 

I l 8  See the Annuaire Statistique de in Commission du Danube for the rclcvant years. 
The figures for 1993 are an estimate. 

I9 Sec above, paragaph 1.185 



Variant C had a1ready weake11ed.I~~ Secondly, the most diffrcult sectiori 
of the river affected by the OriginaI Project was the Nagymaroç reach; 
this is reflected in the recumrnendatio~i of the Danube Cornmission as to 
rhe V ienna-Budapest sector, which identifid Nagyrnaros (but not 
GabCikovo) as one of 4 sectors rquiring attention.lZ1 

3.90. The remaining question relates to the ackaI performance of 
Variant C frum the perspective of riavigation. It was expected that the 
operation of Variant C wouId improve the conditions for navigation, but 
the results have been mixed. On the one hand navigation is more 
sbaightforward in the bypass canal than it would be in the main river 
bcd. On the other hand, there have been difficulties Ieading to a 
suspension of navigation altogether on a number of accasions. 

3.91. The SIovak Memwial does not refer to the two accidents which 
occurred in the GabEikovo sector at the beginning of 1994. On 11 
February 1994 the Ukrainiari çliip Zernograd was impaled by the ice- 
breaking device in the right lock whiIe entering the charnber and passing 
througIi the first lock. The gate had been cIosed before die ship gof 
through the Icck. The ship sank and blucked navigation. 88.000 Iitres of 
oiI Ieaked out. A group of U krainian experts came to GabEikovo, but they 
were unabie to remove the ship before 27 ApriI 1394. 

3.92. After the accident one of the chambers was stilI operating, but a 
 nont th Iater, on 2 1 March 1994, the hhuge gate of the Ieft chamber of Iocks 
crashed dowi, blocking t his second charnber, and consequently the entire 
navigation on tlie Darirrbe. The weight of the gate is about 500 tons. A new 
gate had to be constnrcted and in November 1994 is stiII bting instaIIed at 
Gabtikovo. During the following weeks hundreds of ships were stopped at 
the GabEikovo sector or ttirned back, causing considerabIe financia1 
damage. This was the first occasion in its peacetimc history that the river 
was compIetely cIosed to,alI navigation (see Plate 14). 

3.93. Navigation was fuIIy bIocked for 36 days. Even aftefthe rernoval 
of the Ukrainiarr slrip onIy one of tlre ciiarnbers was in operation. In a 
Note Verbale dated 24 March 1 994 Hungary stated that: 

"The Iack of serviceabiIity of the weir system of the onIy water 
way convenient for navigation conçtructed in the SIovak reacli 

IZ0 Sec above, pmgraph 1.135. 

121 Sce abovc, paragraph 1.18 1. As noted there, the probIems affeciing the Nagymaros 
reach cari be resoived by tradi!ir>naI means: see fudher TraditionaI Sulurions to the 
Navigational. ProbIems in the Szigctkez Stretch of the Danube, HC-M, Annexes, vol 
4 (pm Il ,  annex 8. 



of the Danube Ied tu the paralysation of navigation on the 
Danube. The Hungarian Ministry of Foreign Affairs holdç the 
opinion that the utilisation of the GabEikovo power canal as the 
only and exc1usive water way is doubthl because of the 
technicaI and conçtructiorr [problerns] and errors which have 
taken place and the conçtructio~r of an alternative water way in 
the region [would be inevitabIe1 for the maintenance of 
continuouç and s a k  navigati~n."'~~ 

Hungary did not receive any response to this Note. Neither did SIovakia 
give any explmation to tfie Danube Commission, as it had prornised. At 
the time of compIetion of this Cuunter-Mernorial, onIy one of the 
chambers is operating. It is understood that the reIevarit Slovak compariy 
has cornmenced rfie construction of new Iocks within tlre systern of 
Variant C in order to provide an alternative navigation Iine in the event 
of future accidents at GabEikovo. 

SECTION E. THE COSTS OF VARIANT C 

3.94. The SIovak Mernorial presents what it describes as onIy "ger~eral 
guides" to the cwts of constnicting Variant C, arid onIy "by way of 

AI1 of those costç are stated to have beerr incurred in tlre 
years 199 1 - 1992: there is no indication of costs incurred earl ier, a1though 
work on Variant C took place as early as 1989; as has been shown.1z4 IIt is 
tnre that for the purposw of dealing with any issues of quantification that 
may arise under ArticIe 2 paragaph (2) of the Specia1 Agreement, no 
detailed inquiry into cos& is required at this stage of the proceeding~.~~~ 
On the 0 t h  hand the costs of Variant C are relevarit for other purposes at 
thiç çtage - for example, to assist the Couri in açsessing whether Variant C 
wa in financia1 terms an "approximate appIicatiorr" of the Original 
Project, or wliether Variant C, in particular its Phase 2, can reaIIy be seen 
as a "temporary" solut ion fiorn the point of view of SIovakia. 

* 3.95. The Slovak Mernorial contends that "by, May 1989, a total of 
USS2.3 BiIIion (CSK 13.8 billion) had been speni by Czechoslovakia on 

IZZ N e  Verbaie from the Ministry of Foreign Affairs of the Republic of Hiingary to 
thc Embassies of Gcrmany, The NetherIands, France and Ihe Member Stares of the 
Danube Commission IincIuding SIovakia], 24 March 1494; HM, Annexes, vol 4, 
annex 142. 

SM, para 9.33. 

IZ4 SM, p 366 {heading D}. For worb on rhe "provisiona1 sulurion" during 1989-1990, 
see above, pwagraphs 2.89-2.47. 

I 25 See belvw, pamgraphs 7.0 1-7.02. 





the GIN prci je~t ."~~~ The total arnuunt spent tu date (Le. as at earIy 1994) 
is stated in another section of the Mernorial, where it is said that the 
"Prqject haç cost Czechuslovakia and the SIovak Republic $2.6 billion 
(CSK 24.3 billion) to date"IZ7 This suggests that between May 1989 and 
early 1394, only US$300 million was spent orr the Project, alfhough that 
figure is represented by CSK 10.5 biIliun.Iz8 

3.95. AItI~ougfi there is no explanatio~i in the Mernorial for this 
discreparicy, it wouId appear that ir arises parily at Ieast from applying an 
exdrange rate of US$ 1 = CSK 6 for the period from 1977-1989 and on 
an exchange ratc of US$ I = CSK 35 for the period since 1989.'" The 
US% 1 = CSK 6 rate, although it may have beerr one of many possible 
exchange rate ca1cuIations before 1 989,I3O was not intematianally 
acceptecl or used in inter-state transactions. Indeed, it bore no  relation ta 
tIre rea1 value of the two currencies at the tirne. 

3.97. By substantiaIIy overstatirrg the strength of the Czech currency in 
expendihrreç before 1989, the SIovak Mernwial giveç the impression that 
relntively more econarnic investmerit was at stake during the 1989-1992 
negotiations tlian was the case. Coriversely, the impression is given tliat 
Variant C invoIved onIy a srnaII percentage of what Irad aIready been 
çpent on the OriginaI Project and that most of the money çpent on the 
Project had already been spent by tfis tirne Variant C was cornmenced. 

3.98. AccordingtutheSIovakMemoriaI,VariaritCwiIIuItimateIycost 
approximateIy SK 8 biIIion.13 I Other sources indicare approximateIy SK 
8.5 bilIion.132 Thus, the expenditures on Variant C consfitute 61-65% of 
the st& expe~idiiure on the Project as a whoIe. 

IZ5 SM, para 5.01. 

I 27 SM, para 2.O 1. 

12' The expendimres up tu 1989 were caicuiated to be US% 2.3 bilIio {CSK 13.8 f .  - billion), and rhe expenditures iip to date were caIcuIated to be US% 2.6 b1111on (CSK 
24.3 hiIIion). This is a difference of US% 300 million {CSK 10.5 biIIian). 

129 CSK 13.8 biIIbn mus1 be d iv idd  by 5 to qua1 US% 2.3 billion. The diffcrcnce of 
CSK 10.5 biIIion must be divided by 35 to cquaal US$300 miIIion. 

In annex 13 of the SM, it is acknowledged that a variety of diiTerent rates existed. 

I J 1  Figures inwrporated 10 arrive at this amount are talien from SM, para 9.37 a d  
accompanying note 28, para 5.27 fworks pari of Variant Cl, para 5.28 (CSK 416 
miIIion), para 5.37 (CSK 203 rrriIIion). 

132 Report No 279, prepared by SIooak Governme~rt on 15 January for rhe SIovak 
Na~iorial AssembIy about the Construction Progress of the GabEikovo Nagy~naros 
PIant, giving lhe Expense CalcuIation of the Hydro-EIectric Poruer P l a t  IO be 
Cornmissioned by the ProvisionaI Sriluriqn, as of 1991 Price Indexes. The one item 



3.99. Moreover, of this toh1 amuunf spent on Variant C, Pliase 2 (the 
Cunovo portion), which SIovakia began to construct onIy in 1993, is 
costing BK 4 3  billion; the remaining wsts are for Phase 1 (BK 3.5-3.9 
biI Iion). 

3.100. Tliere is cornparativeIy littIe information in the public domain 
about the precise costs of Variant C, or of the time Iines within which 
ilrose costs were incnrred. Hungary wiII return to this issue in ifs Reply, 
in Iight of such furfher irifonna;ion as is then available. 

SECTION F. MTIGATION MEASURES. TAKEN BY THE 
PARTES 

3. I O  1. The underly ing Slovak philosophy is based upon the assurnption 
that negative effects of Variant C can be corrected, orrce they Iiave been 
discovered and r n ~ n i t o r e d . ~ ~ ~  The SIovak Mernoria1 even indicates that 
aily negativa impacts of Variant C concerning flora, fauna, agriculture, 
foresfry and surface alrd sbbsurface waters can be rernedied 
immedinteb. I 34 

3.102. According to the SIovak MemoriaI: 

"It is self evident that if Hungary were tu impiement the full 
recharge system planned for its side-am region, the impact of 
the Iower flow in the Danube wouId be dramatically, if not 
cornpletely, reduced - especiaIIy if this were corrpled wirh the 
construction of at Ieasr sume of the Hungarian designed 
uriderwapr. weirs irr fie main channel. It may be noted thât a 
budget of 2.4 biIIion CzechosIo~ak Crownç was set aside for the 
corrstruction of çuch weirs by the Czechuskvak govtrnmsnt in 
1 992."135 

3.103. It is of course Variant C which caIIs for this remedial measure - 
at a p r ia  pf 2,400,000,000 crowns (US% 80 million), 70% of the total 

Iisled un the Expense CaIcuIa1ion is modification of inr~ndation work over the area 
of the by-pass mai. For that TU be accompIished, a price of 4 miIIion krones is  
Iisted. I t  is uncicar whefher the 4 niiIIion krones is being cIaimed eIsewhere in fhe 
SIovak McmoriaI under one of its other categories. 

133 See  e.g., Aide MÉmoir~ crincerning lhe consultation of scientific experts on 
17-19 luIy 1989: HM, Anncxes, vol 3 annex 18. 

134 SM, para 5.52 ("II is essential that the inrpact of Varian1 'C' in al1 the above are= is 
constantIy rnonifored so that any negative impacIs can be ideniified and remedied 
immediaIe1yw). 

135 SM, para 5.55. 



~ o s t  of Phase 1 of Variant C accarding to SIovak figures. It is no1 clear 
wl~ether tl~is surn waç calculateci on the basis that Hungary would 
wrltribute m n e  proportion of the total cost, but the resuIt is that for 
sonrewhere between 70% and 140% of wliat is said to be the cost of 
Phase 1, some of its negative impacts could have been "dramaticalIy if 
not cornpletely" neutralised. 

3.104. The consequences of underwater weirs in entirely excluding 
navigation have already been pointed 0ut.13~ Underwater weirs have 
other significant adverse effects.137 They create a series of impounded 
reservoirs with significant water level differences. If water discharges 
r.ernairr dose to present levels then the potential for eutrophication 
increases. Colmatation of the riverbed cairsed by i~rcreased sedirnentaf ion 
would within a few years Iirnit the groundwater recharge function of the 
river and sedimerifation is IikeIy to create the adverse water qnaIity 
sffects aIready observeci in the side-am system. Dredging to remove 
scdiment wouId be expensive, ecoIogicaIIy damaging and has yet to be 
prover1 viable. There would be~'"Ioss of species  pica al for strearns, of 
rhsophiIe organisrns, especialIy of fish specits spawni~rg on grave1 
ground".'3* In short, according to the WWF: 

"From the many years of experience about these weirs on the 
Upper Rhine and the many scientific data produced on its 
impacts it can be stated that [the building of underwater weirs] 
will be inappropriate, ineficient, and ecologically detrimental 
for the Danube and it will rather worsen the situation."139 

3.105. III responding to this view, Professor Igor Mucha who was the 
Slovak member of the Working Group of Monitoring and Water 
Managerrient Experts for the GabEikovo System of Locks, failed to ad- 
dress certain issues. His paper speaks of "very shallow weirs", whereas 
tliose act uaIIy contemplated in the 1993 Decernber ~ e p o r t ] ~ ~  WOU Id have 
been 3-5 inetreç high, Ieaving only a srnaII part of the original water 

136 See above, paragraph 3.67. 

137 For a more detniled analysis of the impact of underwater weirs see ScienfiJc 

Evaluation, HC-M, vol 2, chaps 2.5, 4.6.1. 

1 3 8  Working Group of Monitoring and Water Management Experts for the GabEikovo 
System of Locks, Report on Temporary Water Management Regime, 1 December 
1993: HM, Annexes, vol 5 (pari II), annex 19 at point 7.9. 

139 W F ,  A new solution for the Danube (December 1993): HM, Annexes, vol 5 
(part ID, annex 20 at p 853. 

140 Working Group of Monitoring and Water Management Experts for the GabEikovo 
Sysre~n of Locks, Report on T ~ p o r a r y  Water Management Regirne, 1 December 
1993: HM, Annexes, vol 5 {part II), annex 19, Tabie 7.1. 



depth above the crest of the weirs. Professor Mucha claims that discharges 
would be large enough to ensure needed velocities; the 1993 Repoj 
however, unambiguoudy states that even 400 m3içec (i.e., approxirnateIy 
double rhe present average Iow-flow discharge) worrld not allow flaw 
velocifies in the main river 70 provide adequnte Iiving conditions fur the 
species requiring higher veIocities, for exampIe fish species Iike 
Streber."I4' Professor Mucha also denies any "cascade" effecf, aIfhough 
caIcuIations show that undemater weirs wouId definitely produce 
Irydratr Iic effects separatirrg the different sections in such a way that most 
of the fish çpecies could not cross the I-rydrauIic barriers.'42 Without 
"cascades" no electricity could be generated by the heads at the weirs, as 
contemplated in the oficial publication describing Variant C.143 

3.106. Moreover, inherent in the Slovak approach to mitigation 
measures i s  the assumption that there will be no increase in water 
discharges to the main r i ~ e r b e d . ] ~ ~  This is, of course, driven by the 
desire to maximise electricity generation. 

3.107. In 1994 the base 1eveI of discharge into the main c11anneI has 
been about 200 m31sec, lower even than the 1993 average. At that rate 
uriderwater weirs would have IiifIe, if any, beneficial impact, but wudd 
occasion significant adverse effects. It was tlris which Ied the EC experts 
(incIuding Professor Mucha's coIIeague in the PHARE programme, Mr 
Refsgaard) to recomrnend as a temporary solution "for the short period 
untiI the concIiisions from the judgement of the InreniationaI Court of 
Justice can be itnplemented", tfiat 800 m3/sec average yearly discharge to 
the main channel of the Danube be çecuted by Slovakia, and that this 
increase in discharge be accompanied by building two underwater 
weirs. 145 

3.108. Hungary accepted this recommendation, while pointing out that: 

"[Tlhe proposed regime falls short of the minimum necessary to 
provide real protection to the environment, including natural 

1 4 2  Scienfijic Evul~raiion, HC-M, vol 2, chap 2, Figure 2.7. 

43 "Gabfi koveNagymaros Projeci, The Ternporary SoIirtian qn the Territory of the 
CSFR-Siovakia"; SM, annex 37. 

144 See e.g., the Proposal for the Ternporary Water Management Regirne of the 
GabEikovo Systern of  Locks: HM, Annexes, vol 4, annex 137. 

145 Working Croup of Monitoring and Water Management Experts for the GabEikovo 
Systern o f  Locks, Report on Temporar); Water Management Regirne, 1 Decernber 
1993, HM, Annexes, vol 5 (part II), annex 19 at point 9.3. 
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resourceç, of thé region. It  is in no way a mode1 or even an 
indication of an acceptable long t e m  ~oIut ion ."~~6 

SIovakia rejected the recommendation, and has done nothing since to 
cornpIy with its obIigation to agree on and implement a satiçfactury 
temporary water management regime.147 

3.109. The SIovak Menruria1 argues tliaf: 

"Put sirnply, the side arms, which prior to the irnplenientatio~r of 
Variant 'C' were dying areas, are now fiourishing and even 
replacing the function of the .  Danube channel in terrns of 
providing water tu the r e g i ~ n . " ' ~ ~  

If adds: 

"given that ground water IeveIs increased on SIovak territory as 
a resuIt of Variant 'C', any impact on flora and fauna shouId be 
benefi~iaI"I~~ 

3.1 10. This faiIs to grasp the various processes at work, or the 
wmplexiiy of wetland habitats and the biodiversity they support.150 

3. I I  1. TIie plrotographs in the BIovak Mernorial reproduced in support 
of these sstatementç are sIighrIy misleading. One wouId have expected the 
pairs of photographs to compare prediverçion conditioirs with post- 
diversion wndirions. In fact, the pairs of photographs were taken afrr 
the uniratera1 diversion of the river.151 

3.112. The subscripts in the upper photographs faiI to çtate tire month 
and year in which they were taken, wggesting that this was the ordinary 
condition of the side-arms before the If tlie dry parts of the 
riverbed had Iost water for longer periods one would bave eripected 
colonising weeds to have appeared within weekç, as occurred on tire 

145 Letter of MT lhnos Martonyi, Hungarian State Secretq for Foreign m'airs, to Mr 
Pablo Benauides, EC Director for Exremal Econornic Rela!ions, 14 Jannary 1994: 
HM, Annexes, voI 4, annei; 1 32. 

147 HC-M, Annexes, voI 3, annexes 67,63,64,7#. 

'48 SM, para 5.43. 

149 SM, para 5.57. 

150 Sec Sci~ntific Evaiu~iion~ HC-M, vol 2, chap 4.3.3.4. 
l S 1  See Plaie 7, HGM, Anna-, vol 5. 

' 52 SM, p m  5.40. 





the frrçt turbine at Nagyrnaros entered into operatior~.~~~ Slovakia's 
preserrt position is that it will return to the OriginaI Project orily aJer the 
compIetion of the Nagyrnaros section. IS6 

3.1 1 7. From a tech~iical perspective it is doubtful that hydroIugica1 
conditions ~ I I  tlie Dunakiliti-HruSov reservoir after stoppi~ig Variant C 
muld correspond to tlrose designed for the Original Project. The massive 
new structures of tlie connecting dyke and tfie proIongation of tfie right- 
side dyke of the bypass ca~taI, situakd in tlre nriddle of the reservoir, aIter 
the flow and sedinrentation co~rditions, with so-far uncaIcuIated irnpacrs 
on surface and ground water quality. Such effects wuuId occur in the 
I I  kilometre Iong stagnant section. downstreàm of the cunovo dam h m  
whidi the water flow couId not enter the bypass cariai. This situatiori 
wouId differ nrarkedly frorn tlie Original PIan, according to whicli the 
whole discharge of tirs Danube wuuld Irave reached DurrakiIiti and have 
provided a constant reriewaI of the waferbody in the whoie reservoir. 

3.1 18. ~ I i è  SIovak Mernorial does not offer any hint with regard to tlie 
prub1erris associated with the Variant C structures wlrich would be 
surrounded by water and subject to repeated water IeveI changes under 
peak operation mode. Neither does it say anything about rnanipulafion of 
ice under the chariged conditiorrs - a major ccincem wlren designing the 
operational regdations of the Original Project. The new dam'at Cnriovo 
wou1d present severe dificulties, as wouId the 10.5 km Iong conriecting 
dyke between the bypass weir arid tlre bypass carral. TIre four turbines 
now being irrstaIIed in the Currovo dam (which worrId be surrounded by 
water) wou Id be useIess. 

3.1 19. ~ h e  SIovak Memurial refers tu the EC Working Group Report of 
23 November 1492 as proof of the reversibiIity of Variant C.IS7 That 
Report envisaged either the total dernolition of the Variant C structures 
or the hl1 opening of a11 gales and the rernovaI of the closure of the 
Danube. I S B  By contrast the SIovak Mernoria1 errvisages neither. 

IS5 According to the Mr~tuaI Assistance Agreement of 1977 and its 1983 ProIocoI the 
time Iag between Ihe enIry into service of rhe firsr unit of GahEikovo and 
Nagjmaros respectiwIy would have k e n  three years WM, Annexes, va1 3,  
annexes 22,291. According to Ihe 1989 Protom1 (HM, Annexes, vol 3 ,  annex 30) i t  
wouId Irave been 2 years. 

I S 6  SM,paraS.65. 

15' F I ~ , ' h n e x c s ,  vo15 {part II), mnex 14; SM, pua 5.55. 

r58 As an nI?ernative it considers opening a new bypass for the river if the zrnovaI of 
The closure would be foo çompIicated. 



3.120. In this context it is important to differentiate beiween Phase 1 and 
Phase 2 of Variant C.ls9 Phase I was already operational, aIthougfr not 
hIIy cornpleted, by the tirne the SpeciaI Agreement to subrnit this case tu 
the Court was signed. Phase 2 did n61 ex&. In November 1994, SIovakia 
is entering into a venture estimated to cost 5 Shousand million Kcs, 
alrnost 50% more than the total cost of Phase I.160 This venture is 
intended to be complefed before fhe case is decided by tlie Court. Phase 2 
wi1I not rnitigate the Ipsses of Hnngary caused by Phase 1, with the 
exception of reducing flood and ice risks and restoring 81naII boat 
navigation on the Danube. Witfi these exceptio~is, it onIy serves to 
maximise berrefits to SIovakia from the ilIega1 .diversion of the water 
fluw. 

3.121. Phase 2 not only prejudices the rights and duties of the parties 
whilst the case iç pending before the Court, but aIso seeks to transfom 
VariantC into 2 permanent inshIlation, one which would rnaçsiveIy 
increase the cost of rehrning the river to its namral flow. Nothing man- 
made is permanent, as history tells, but Iruge stone or ancrete pyrarnids 
tend to survive the regimes responsibis. for thenr. The scaIe of the 
construction, its cost, the design and nrounting of four turbines with 20 
MW capacity which wouId be inoperative under the OriginaI Project, a11 
indicats that SIovakia has no intention to abandon Variant C, but instead 
plans to operate it on a permanent basis. 

3-122- The intention to operate Variant C after the compIetion of Phase 
2 .as a permanent structure was confirmed during the August 1994 
discussions on a ternporary water management regirne.Ib1 Nowhere in 
SIovakia's Decernber 1993 "Snmrnary technica1 description of 
Variant C - Phase TIb2 is it stated or suggested tthat tlre construction is 
temporary. Hungary is not aware of a single scientific or environmental 
study comrnissioned by Slovakia which examines the feasibility of 
reveriing €0 the Origirral Projecr. AI1 the evidsnce suggests that Variant C I 
is intended as a permanent çtructrrre, SIovakia orrce again is strivi~rg to 
create a situation of fair accompIi, saying one thing (incIuding in its 
pleadingç before the Court) whiIe doing another. 

16' "GIN Project, Thé Temporary SoIrrtion on the Territory of the CSFR-SIovakia"; 
SM, annex 37. 

IG1 See above, paragraph 2.116. 







CHAPTER 4 

HUNGARY'S LEGAL POSITION 

SECTION A: OVERViEW 

4.0 1. Hungary'ç IegaI positiori was set out in detaï1 i11 its Menrorial. In 
importa~tt respects, the SIovak Mernorial fails to deal with the relevant 
arguments. For exarnpIe, it hardly mentions tlie difficulty presented by 
the disappearaiice of CzecIiosIovakia as a state o ~ i  3 1 Decembei- 1992.' If 
does not deal witlr the issue of whether Variant C rnigfit have been 
justifieci as a counterrnea~ure.~ If assrimes that there is Iro need to analyse 
irr any defail the SpeciaI Agree~rre~lt which is the forrrrdation of the 
Court's jurisdiction in the present case.3 It assumes that the Court has Iro 
inferest o r  concern witlr the issue of a temporary water manage~rrent 
regirrre, despite tfie foIIowing saIient facts: (1) rhe parties are obiiged by 
Article 4 of the SpeciaI Agreement ro agree on and impIenrent sucIr a 
regirne, (2)  this obligation is stated to be essential to the object and 
purpose of the Special Agreement itself, arrd (3) the rrurrn pacia suar 
servanda is deIiberateIy pIaced at the kart  of the SIovak case, to the 
exclusion of almost al1 0 t h  corrsideratio~is.~ On tlie other ha~rd the 
SIovak Me~noriaI does deal at sonre Iengfh witli rnatterç wlrich are  rot 
and Iiave Irever been at isçrre between the paarties.3 

4.02. Under tlrese circurnstanceç if is difficurr at this stage to forln a 
cornprehensive view of the Iegal issues wllich divide flre parties. Iri this 

Cf HM, paras 7.88-7.1 18. 

See-SM, Introduction, para 3 r n o  ~ieed for an extensive analysis of the SpeciaI 
AgreemenI"]. 

Sc, SM, introduclion, p a n  6. Cf SM, para 6.90 wIrere it is &cd thnt Hu~igarian 
termination of rhe 1977 Treaty wns a breach of that Treaty, withouf considering any 
of the justifications for terininalion. This is one of a numher of indications of a 
failure to confront Hungary's arguments. 

S e  SM, para 6.14-6.23, where it is argued that tire TreaIy was in force u1iti1 1992, 
somettring Hungary has never denied; SM, paras 6.92-6.96, where it is argued that 
Hungary was n d  entitkd to withdraw from the Treaty under ~ h e  custornary law 
equivalent of Art 56 of the Vienna ConvenIion YDenunciation or wifhdravral irom 
a treaty containiirg no provision iegardi~rg terminatioir, denunciation or with- 
draiuai"), ûlthough Hr~ngary at no stage reIied on Art 55. 
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Counter-Mernorial Hungary wiII deaI with a numbsr of bgaI issues raised 
in tire SIovak Mernorial, without i-epeating arguments nut yet addressed by 
Slovakia. It will aIso bri~ig to the Couri's attention developments which 
have occurred since flre effective date af Mungary's Memurial. 

4.03. S p ~ i  fically, tlris CIiapter wiII address the following issues: 

* the reIationship beiween the 1977 Treaty and other relevant 
agreements (see parrtgraphç 4.03-4.09); 

* the context of the interrratioria1 Iaw of the environment and its 
relationship to reIevant treaties (see paragraphs 4.10-4.39). 

TIris foms the necessary backgrou~id to consider, in Chapter 5, the 
dispute ovar suspension of performance and subsequent termination of 
the 1977 Treaiy; in CIrapter 5, the iIlegaIity of Variant C, and in Chapter 
7, the remedial issues arising in the case, so far as they can be dealt with 
at this stage. 

SECTION B: THE 1977 TREATY AND OTHER AGREEMENTS 

(1) AGREEMENTS LMEDTOTHE 1977 TREATY 

4.04. According to the SIovak Mernorial, tlre 1977 Treaty "refers to 
several 0 t h  ageements that supplement and are an inseparable part of the 
Treaty"? In fact, two diflerent Qpes of agreements related to the 1977 
Treaty were erttered into by the Contracting Parties. On tire orle hand, a 
Protoc01 concerning tlre Arnerrdrrrent of that Treaty, adopted on IO October 
1983, modified its ArticIe 4(4) in order tu modify the cornrnencment of tfie 
operation of the power generation plants k m  the period 1985-1990 ta the 
period 1990-1994. This ProtocoI was ratified as required by its ArticIe 2 
and entered into force on the day of the exchange of i~istrurneritç of 
ratification? In this it conformai with the 1977 Treaty whicIr it rnodified, 
appIyirrg €Ire ruIe of "paraIIéIisme des actes". Nothing in the 1977 Treaiy 
provided for modifrcatiori or amendment of ils clauses. 

4.05. On the other Iiand, another agreement "linked to the 1977 
Treaty", the Agreement on Mutual Assistarice in the Course of Building 
the GabCikovu-Nagyrnarcis Dam, was signed at Budapest ori 16 
Beptember 1977 and entered into force on the same day as the 1977 

SM, para 6.24. 

HM, Annexes, YOI 3 ,  m e x  23; SM, annex 7 



Treaty (30 Jrrne 1978). It was not subrnitted to ratificati~n.~ Several 
instruments Iater nrodified it. On IO Octobcr 1983, a Protom1 anrending 
tfie 1977 Agreement on Mutual Assistance was signed; under Article 5, 
this was not subject to ratification either.9 This instrumerit was tfien 
abrogated by a Profoc01 signed or? 5 February 1989, which, again, was 
not çubject to rat i ficat io~i. I o  

4.06. There were thus two different sets of treaties: the "basic Treaty" 
of 1977 as anrended by the Protoc01 of 1983, both of which required 
ratification, and, on the other harid, the Agreement on MuiuaI Assistance, 
as arnsnded, which was in a simpIified form and did riot require 
ratification. The latter had a purely technical cliaracter, çetting or 
rnodifying tfie tinretable for future works and the sharing of works and of 
the expected production of anergy. Tfiis expIairis the difference in tlre 
IegaI nature of the two sets of instruments. On the basis of the 1977 
Treaty as arnended and its modification certain detaiIs - important, no 
doubt, but which were considered as distinct frorn the 1977 Treaiy 
itself - were settled by the series of Agreements on Mutual Assistance, 
taki~ig into account the factuaI situation. It is cIear that tfiese agreemerrts 
couId  rot nrodie tlie Treaîy itself: thsy Irad to be- arid were - 
instruments to further its impleme~itation in pursuance of ifs purposes. 
Tliey had tliuç to bc in conformi@ with the provisiorrs of tire Treaiy, 
especially with its Article 15 reIated to tlre protection of water quality 
arrd its ArticIe 19 concerning the protection of the natura1 envirorime~rt. 
When the requirements resulting from these provisiorrs were riot fuI fiIIed, 
the Contracfing Parties had to adapt tlie tirnetabIe and the çharing of the 
work iri order to implement their basic obligation. WIien Hurrgary 
suspended work in accordance with the timetabIe set in the amended 
Mutua1 Assistance Agreements for a Iimited period, it used its right 
flowing from tlre 1977 Treaty to açk for the hl1 and correct 
irnpIementafion of ttie two articles. Tfiis was iri corifomity with tlie 1977 
Treaiy i t ~ e f f . ~ ~  

4.07. This was cIearIy expressed in the dernands for rrew negotiatioris 
on th is  issue. Unril the beginning of work on Variant C by Slovakia, ttie 
continucd vaIidiiy of the basic Treaîy was not contested. The çuspençion 
onIy concerned secondary instruments, the applicatiori of which iri rfie 
circurristarices couId not ensure the fuII implementation of the principal 
treaty. 

. HM, Ânnexes, vol 3,  annex 22; SM, annex 5. 

HM, Annexes, y01 3,  annex 29; SM. anncx 8. See also SM, para 3.1 1 .  

I o  HM, Annexes, voI 3,  annex 30; SM, annex 9. 

I I  Cf HM, p a r a  4.15,6.46-5.49. 



4.08. Two frirther rernarks shouId be rnade here orr the question of 
related agreements. TIie first concerrrs the status of the Joint Contractua1 
PIan, which was tlre set of snbstarrtive plans and spccificatiorrs for tlie 
Barrage System. The Joint Contractual Plan waç subordinate to tfie 1977 
Treq :  it was not çubject to ratificatiori, couln be arid =!as i-eadiIy 
arnerrded, and was rrever registered with the United Nations urrder ArticIe 

, 102 of the Charter.12 Indeed the Agreement regardirrg the DraFti~rg of the 
Joint Contractual PIan of 197613 itseIf was not registered, and it 
carefuIIy did ~ io t  give to the Plan itself any specific IegaI çtatus. Thuç it 
is not tlre case that the Joint Contractua1 PIan was "no doubr.. .an 
agreement at tlre same IeveI as the other iriterrelated tseaties and iriter- 
State agreenrerits".14 It had such skitus as was give~i it by the 1977 
Treaty ifseIf 

4.09. TIie second point corrcerns the "related instruments" to which 
refer-ence is nrade in the first preambrrIar paragrxplr of the SpeciaI 
Agreernerrt. The SIovak Mernorial is unclear and eqrrivocal about wl~at it 
u~iderstandç to be the "relateci instruments7' which were terminated aIong 
wit11 the 1977 Treaty i ~ r  May 1492.15 The positiori is as explairred in the 
Hungarian MemoriaI: there were in al1 Severi "related instruments", ail 
specificaIIy dealing witlr tire Barrage Systern in one respect or a1rother.16 
By contrast Hungary Irever suggested that the Boundary Waters 
Corrventian of 1976 was a reIated instrument or that it was in any way 
affected by the events of 1989-1992. On lhe contrary the Parties agree 
tIrat the 1976 Convention is stiI1 in force.I7 

SECTION C: THE CONTEXT OF THE INTERNATIONAL LAW 
OF THE ENVIRONMENT 

4.10. The corrtrast betwee~r the Hungariari and SIovak Mernorials on 
the issue of the internationa1 Iaw of tfis environment is stark. WhiIe 
SIovakia daims that Variant C is good for tlre environment of the regio~r, 
it appears ecjrraIIy to cIainr tlrat this benefit is on its pal? a volunta~y act, 

I Z  Cf HM, para 4.15. 

l 3  HM, Annexes, vol 3,  annex 15: HM, para 4.03. 

I As asse~tcd by SM, para 6.1 1. 

I 3  See e.g., SM, In~roduction, para 4, and paras 6.42,6.54. 

I 7  SM, para 5.43,5.46; HM, paras 4.33-4.35, IO. I 19, note 124. The 1976 Convention 
remains in force because i t  is a Ireaty reIating Io the rcgi~ne of a bounday, anci 
because the parties have so agreed: cf HM, para IO. I I O  f incorporating errala). For 
the tex1 of the 1970 Convention sce Annexes, vol 3,  annex 19. 





4.14. According 10 Article 2(b) of the 1994 Draft Articles: 

'"Watercourse' means a system of surface waters and 
goundwaters constiîuting by virtue of tlieir physica1 
reIatiorrship a rrnitary whde and normaIIy flowing into a 
commun teminus.. ."z4 

4.15. The Commentary states that the term "underground waters" used 
on firçt reading was repIaced by the tem "groundwaters" to better refIect 
con temporary usage. It refers- 

"to the hydro1ogic system cornposed of a number of differerrt 
componerrts through which water flows, both on and uridsr the 
surface of tfie land. These cumpanents incrude rivers, Iakes, 
aquifers, glaciers, reservoirs and canals. Su Iung as these 
components are interreIated with orle ariotlrer, they fom part of 
the watercourse. Tfris idea is expressed in the plirase, 
'constiiuting by virtue of fheir physical relatiunship a unitary 
whole'. Thus, wabr may move from a çtreanr irrto the ground 
under the strearn bed, spreading beyond the banks of the sweanr, 
tlretr re-ernerge in the stream, flow into a Iake whicIi ernpties 
into a river, be diverted into a carla1 and carried tto a reservoir, 
etc. Because the surface and groundwaters forin a systern, and 
constitute by virtue of their physical reIationsIiip a unitary 
wIioIe, Irurria~i intervention at one point in the  syçtenr rnay Irave 
effects elsewhere witlri~i it."25 

4.16. A Note annexed to the Second Rapport of the International Law 
Commission on the Law of the Non-Navigational Uses of Iriternational 
Watercourses a150 emp11asised ths importance of aquifers in rhe non- 
rra\ligational uses of international waterc~rrrses?~ and in particuIar 
stressed that aquiferç reIated to existirig surface waters are naturaIIy 
incInded iri tlre measures protecting surface waterç. Tlie Hrrngarian thesiç 
is rei~iforced by the insistence of the SpeciaI Rapporteur on the need of 
the management of a11 water resuurces in an integrated ~rrarirrer.~~ 

24 Report of fhe Iirreriralionol Laru Comnmission on rhe Work of ifs 461h Session, 
2 May-22 July 1994 (UN Doc A149110) at p 149. See a I s ~  HM, Annexes, vol 3, 
annex 21. 

23 Repoi-f oJ lire hrIerrtalioirai Law Commissioir on 11re Work of ifs 461h Sesiion, 
2 May-22 JIlly 1994 (UN Doc A14911 0) at pp 200-201. 

26 Inlemational Law Commission, 46th Scssion, Mr R Rosenstock, SpeciaI 
Rapporteur, Second R e p m  un the Law of rire Non-Navigational Uses of 
Intemali~naI Walercourses, UN DDC AlCN141462.21 April 1994, pp 22-35. 

" Ibid, para 3. See aIso Note, ibid, p 28, para 22. 



4.17. The Note annexed to the Second Report refers to a series of 
recommkidations and resoIutions orr  the proper utiliçatiun and 
  na nage ment of water resources, starting with the United Natioris Water 
Confernice at Mar del Plata, Arge~ltiria, in 1977, w~itinuirig with the 1982 
Dakar inter-regional nreeting, the Charter on grou~idwarer management 
adopted by the European Eco~io~nic Community and tIre recommendatio~rs 
of the United Nations Coriference on Desertification.28 It co~icIudes by 
quoting the conclusions of the International Conference on Water and the 
Environmerri, IreId at Dublin from 25 to 3 1 Janrrary 1992: 

'Tiie extent and severity of contamination of unsaturated zones 
and aquifers Iras long been urrdereçtimated due to the relative 
inaccessibiIity of aquifers and the Iack of reIiable information 
on aqui fer systerris. A çtrategy for f he protection of grolrndwater 
must be airned at protecting aquifers frorn becoming 
contarni~rated and prevenf ive efforts should be directed first at 
Iand-use activities arid point and rion-point sources that poçe a 
Irigh risk of causing pollutiori. Care must be exercised to avoid 
grouridwater develop~nerit tlrat Ieads to €Ire degradation of 
gronndwater qualiv or the deplefio~r of groundwafer srrppIieç. 
By the year 2000 assessrnents of known aquifers and their 
vuInerabiIiiy fo contamination shouId have comrnericed in a11 
countries, whiIe potenfial sources of grouridwater pollutio~i 
sIrouId be idenfified and plans for their control deveIoped".2" 

4.1 8. These texts underIine the Iack of merit of SIovakia'ç aIIegation 
that the qrraIity of the water in the aquifer in the areas where the 
Irydropower plant was to be built couid be ensured by simple monitoring 
after tfie construction was fi~rished. 

4.1 9. No bettar concIuçion couId be folrnd than that of a former SpeciaI 
Rapporteur: 

"Despite problems irr collecting data regarding gruundwater 
under varying I~ydrologic and geologic conditions, there cari be 
~ io  doubf that groundwater is an integral and vital part of 
unbroken cycIe of rnwenrent through wfiich the suppIy of freslr 
water is continuaIly repienished.. .If is neceççary to considsr as 
well tlre effects of the existence of avaiIabIe reserves of 

28 Ibid, pp 23-32. 

29 Ihid, p 33. The ILC decided not to include unreIated transboundv groundwaters in 
the Drnft Articles as adopted on secu~rd ~eading, but recommended that sirniIsr 
principIes be applied Io confined groundrvaters: see Reyorf rlJthe Internarioiral Low 
Coinn~issiun on rhe W ~ r k  of ils 4Slh Sessian, 2 )May-22 July 1994 (UN Duc 
A/49/10) at p 326. 



gonndwater, and of the contribution of mter flowing in watcr- 
courses to the quantity ufgo~indwater."~~ w 

(2) GENERAL PRMCIPLES OF ENVIRONMENTAL LAW 

4.20, Accordiiig ta AflicIe 2 of the Special Agree~rrent, tIie Court is 
requested to decide on the basis of the 1977 Treaty and rules and 
principIes of generaI i~rternationaI Iaw, as weII as such otIrer treaties as 
tlre Court may find appIicable. This nrearrs that the Court's task is to 
consider. both the Treaty, other relevant treaties and the rules a~rd  
principles of genera1 interrrational Iaw. 

4.21. Hungary has dernonsfrated that the Treaiy itseIf alIowed for the 
applicatiori of srich rules and -principIes, especiaIly for tlre 
implementatiori of the two articles which are the most important for the 
preçent issue, Articles 1 5 and 19. These provisions ainr at preventi~~g the 
impairing of the qualis of the water "as a resuIt of the coristmctioii aiid 
operation of the Systern of Locks", and at ensuring "cornpliance with tlre 
obligations for the protection of nature arisirig in connection with the 
construction arid operations of the Syste~n of Locks". In both cases the 
appIicabls internatiorial law rules are those which are in force during the 
whole Iifetirne of the Systern of Locks. This incIudes those riew ruIes 
which Irave appeared since the errtry into force of the 1977 Treaty. TIiese 
must alsu be implemented for every issue which coiicerns the operation 
of the "System of Lock~",3~ iri confornri~ with ArticIc 2 of the SpeciaI 
Agreement. Slovakia's contention that the international Iaw rules 
protecting the environment which Iiave emerged since tlie entry into 
force of the 1977 TreaQ are no1 10 be applied because the Treaty is a "/ex 
syecialis"~ ignores the rext of rhe 1977 Trcaly itseIf, as weII as Article 2 
of the SpeciaI Agreement. 

4.22. The application of new noms tu asssss and interpret treaties iis 

aIso supporîed by the jurisprudence of the Court: 

30 Mr S SchwebcI, SpeciaI Rapporieur, First Report on thc Iaw of the non-naitigationa1 
uses of international \vatercourses, ILC Yearbuok IP79, vol Il (Pari Une), p 149, 
para 2 1. 

HM,paras6.20,6.25. 

SM, paras 8.106-5.1 12. 
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"...an irrternational inçtrurnerit has to be irrterpreted and applied 
within the frarnework of the enlire Iegal system prevailirrg at the 

- time of the interpretati~n."~~ 

4.23. TIiis jurisprudence carr be appIied in the present case 50 as ta take 
inro account tIre i~nparta~rt rnodificatiorrs which were introdrrced into t Ile 
internationa1 IegaI çyçtem by the need to protect the environment at 
differerit IeveIs, rratiorral, regional and wurId-wide. The principles arrd 
rules which were adopted since the conclusion of the 1977 Treaiy by the 
iriternationa1 cornnruriity canriot be ig~rored today. III order to characterise 
such transfom~ation one may qrrote ArticIe 22(1) of tlre Convention on 
BioIogical Diversity, adopted at Rio de Janeiro on 5 June 1992, whicli 
entered iriro force on 23 Decernber 1993 and which has been ratified by 
bot11 Hungary and SIovakia: 

"Tlre provisions of tlris Co~iverition shaII ~ipt aFCect the righrs 
and obIigations of any Contracti~rg Pariy deriving from any 
existing inkrnational agreement, except where the exercise of 
those rightç and obligatio~rs wouId cause serious damage or 
fhreat ta biological diversiS." 34 

4.24. TIre fu1rdamenta1 principles which have thus emerged have already 
been invoked by Hu~rgaiy: tlie pririnciple of co-operation in order to protect 
the envirunmenb35 especiaIIy in trançboundary relariorrs,36 the principles 
of preve~ttiu~~37 and of precauti~n?~ the duties to perform thorough 
environmental impact a~sessrnent~~ and to conserve biological diversiv,40 
t lie protectio~r of human righ ts against the exercise of counte~measuresP~ 

33 LegaI Consequences for States of the Cnntinucd Prese~rcc of South Africa in 
Eraniibia (Soathr~est Africa) ~ro&ithstanding Securiv CounciI ResoIution 276 
(1 970). Advisory Opinion, ICJ Reports 197 1, pp 15 ff, at p 3 1. 

34 UNEPIBio.DivlCONFIL.2, reprinted in (1992) 3 1 ILM pp 822 ff, a1 p 532. 

35 HM, paras 6.70-6.7 I . 

36 HM, paras 7.45-7.82. 

37 HM, paras 6.57-6.63, 7.05,7.75. 

38 IIM,parers6.64-6.68,8.3I,I0.52. 
39 See UN Convention on E~rvironmentaI Impact Assessrnent in a Trnrrsboundary 

Contcxt (Espoo, Finland, 25 February IYBI), (Arts  2. 4 and appends I and II), M 
ILM 800 (1991). Appc~rdix 1 refcrs specificaIIy Io activities invuIvi~rg Iarge dams 
and reservoirs. 

40 See UN Conference on E~rvironment and DeveIopment: Convc~rtion on BioIogicaI 
DiversiS. {Rio de Janeiro, 5 J u n t  1992), <Arts 3, 8, 9, IO and 141, 3 1 1LM 818 
( 1992). 

4 1  HM,para7.114. 
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the right to Iife41 and the d u s  of the State to prhect itP3 as weII as tlre 
rigfit to a healtfry and ecoIogicaIIy sound eriviru~rmknt.~~ SIovakia co~itends 
that the Stockhoh Declaration and other iritenia[ionaI instruments wfiich 
rriake such principlcs expIicit are 'kt most soft la? and do not coristitute 
discrete binding mles of international lawPS By co~rtrast, the SIovak 
Mernorial itself invokes Prinoiple 21 of the ~tocljholm aiid principle 2 of 
tlie Rio Declarationspa and the preserrt Iegislation appIicabIe in Sluvakia 
refiects many sucIr priri~ipIes.4~ Under that IegisIation, Variant C was 
unIawfuI h m  its inception alid until early 1994 wfierr the relevant 

I Cornmittee found it necessary to reduce ,the discllarge levelç, 
coincidcntally, to thuse provided for i ~ r  tfie Joint CQntractuaI PIar1.~8 

1 

1 
4.25. SIovakia irivokes its "right to deveIopment" arrd relies on the fact 
that PrincipIe 2 1 of the StoîWiolm Declaration +as modi fied at tiie Rio 
Coiiference by adding the words "arid developniental" bsfore the word 
"policie~".~~ In fact, PrincipIe 2 has tlre sarne, meaning and effect as 
Principle 2 1, the modification rnereIy makingj cIear that which was 
aIready irnplicit in PrincipIe 21. Even before the incIuçio~i of the new 
words each state had tlre right tu exploit its own resources pursuant to its 
own developmental policies. If States had infmded the in~odiiîtion of 
the new words to aIter the rneaning of PrincipIe 2 1 ,  tfiey wouId not have 
relied upon the PrincipIe 21 version of the text iri, tlrree other instrumerrrs 
wliiclr tfiey also adopted in June 1992, narireIy AriicIe 3 of tire 
Biodivcrsity Convention, Agenda 2 1 and thk Non-Legally-Binding 
Authoritative Statement of Prirrciple for a ~ l b b a l  Consensus on rhe 
Managenreiil, Conservation and Siisiai~rablt ; Developnieit t of a1 1 
for est^.^^ SIovakia a1so ignores Principie 3 of the Rio DecIaration, 
whiçh procIaims that the "right to development ?us? be fulfilled so as to 
equitably rneet deveIoprnentaI and environrnental needs of preçent and 

HM, para 7.122. Sce also Art IO(2) of fhe ILC DraR b i d c s  on the sprcial regard 
rvhich must be givei~ to the requirements of vitaI hum'm needs in rhe eveIr1 of a 
confl id between uses of an in1ernati~naI waiercourse. i 
HM, para 10.24. i 
HM, para 10.38. 

SM, para 8.1 12. 

SM, para 7.46. j 
HM, pan 7.59. 1 

# 

For tire iIlegaIiv of Variant C under SIovak Iaw see ~ d l ,  para 7.51. 
1 

SM, para 7.46. 1 
1 
1 

Agenda 2 1, para 1 5.3; UN Duc AICONF. 15 1 IZSIRev I (voI 1) < 1993). 1 
Para I (a); UN Doc AICONF. 1 5 I I24IRev I IVOI I), 489 11 993). 

! 



future generations", and PrirrcipIe 4 which states u~iequivocally that "en- 
virorrnrerita1 protectiori çhall constitrrte an integraI part of the deveI- 
opment process and cannot be considered in isoIation from it". 

4-26. The ccinstructiorr and operation of Variant C was certainIy not an 
appIication of the right to sustairiabIe deveIopment, since it Iiarmed and 
  on tir rues to harm the environmenta1 and probabIy also the 
deveIopmentaI needs of future generatioris. 

4.27. In addition, SIovakia disregards Hungary's right to permanent 
sovereig~rty over itç natural resources, which is arr essentid conrponent of 
developn~ent.~~ 

(3) THE C O N  ENTION ON CO-OPER ATON FOR THE PROTECTION AND 

SUSTANABLE USE OF THE DANUBE RIY ER, SOFIA, 29 J W E ,  1 994 

4.28. This new C~r~verition~~ is based in Iarge part on the Convention 
on the Protectio~r and Use of Trarisboundary Watercourses and 
International Lakes, drafted in tlre fiarnewcirk of the UN Ecorrornic 
Conrrnission for Europe and adopted at HsIsirrki oIr 1 7 March 1992." It 
has beeri signed by Hungay and SIovakia. 

4.29. According tu its prearnbIe, tlre Convention aims at a Iasti~rg 
irnprovement and protectiori of the Danube River and of tlie waters 
within its catchrnent area by ensuring sustainable and equitabIe water 
management, including the conservation, irnprovernent and the rational 
use of surface waters and groundwater {Article 2(1)). Like other modern 
interrrationa1 instruments,55 it recognises the unity of surface and 
subsurface waters. ArticIe 2(5) recognises the need for a sustainabIc and 
equitabIe water management according the criteria of a stable, 
environmentalIy sound devdopment- 

"which are at the same time direct4 to: 

- maintain the overaII quality of Iife; 

j2 HM, paras 6.75,7.83-7.87. 
33 See Convention on Co-operation for the Protection and SusrainabIe Use of tire 

Danube River (Danube River Protec1ion Cmvention], JuIy 1994; HC-M, Annexes, 
voI 3, annex 7 1. 

34 3IILM(1992),p13IZff;seeaIsoHM,paras6.6C>,7.5I,7.42. 

j5 S a  HM, paras 5.16-6.17. 



- avoid Iasting eiivironmental dainage and pr$tect eçosysiems; 

It procIairns that tlie precautionary principle cokstituteç a basis for a11 
meaçures airning at the protection of tire Danube: river and of the waters 
within its catchrnent area (Article 2(4)). 1 

1 
1 4.3 1. The dulies of Coiiîraîtiiig Parîies are to t p e  a11 appropriate legnl, 

administrative arrd technicd rrreasures, to at Ieast mai rit ai^^ and irnprove 
1 . .  rire çurrent enviroiiinental and water quality cu:ditions of t he Danube 

river. and of the waters in its catchrnent area and tu preverit and reduce as 
1 far as possible adverse impacts alid changes oyurring or IikeIy ta be 

caused (Article 2(3)). n i e  urgency of wat+ poIIutio11 abaternent 
rneasures and of sustainabIe water use is enrp11asised and taking this irrto 
acçou~it, the Parties rhall stiengthen, harnbnise aiid CO-ordinate 
rneasures aiming at srrstainabIe deve1opme;t and environmenta1 
protection of tlre Danube river. This objective is iaarticu~ar-Iy directed- 

4 

"tu ensure tlie sustainable use of water resoirces for 1nunicipa1, 
industrial and agricuIturaI purgoses as weII hs the conservation 
and restoration of eçosystenis aiid to coier also otl~er re- 
quirements occurring as to public Iiealtli."56 i 

I 
4.32. Tliese principles and rules confirm t h e  views develuped by 
Hungary concerning the prioriv of tlre protectionlof the enviranment and 
the appIicatior1 of principles such as çrrsiainable deve~o~rnent, prevention 
and precautiori. The Conventio~i aIso cci~ifirms that not orrIy planned, but 

1 aIso ongoing measuses must be submitted tIrc ruIes concerning 
environmenta1 protection, as far as tlrey cause or are IikeIy to cause 
transboundary irnpaots (Article 3(2)).5' Tire ~oniention mentions iii tliis 
regard planned activities and rneasures in the fieId of wattr coristmction 
works, as weII as otlIer planned activities and rndasures for the purpoçes 
of water uçe, such as water powtr utilisatio'n, water transfer and 
withdrawal and the operation of the existing hydrAtechnical coiistruofions 
such as reservoirs and water power plants. S?me specific problems 
resuIting frorn such activities are aIço rrienti~ned, such as eroçiorr and 

1 abrasion. The Conventio~i is applicable to fishery and inland riavigatiori 
as far as problems of water protection against p~~lution caiised by these 
activities are corrcerned (Article 31, which shows how muclr this 
insiniment is focuçed on the preservation of the qualiv of the Danube 
Riva and of il re waters of its catchment area. 

'' Art 2(3). 

'' As argued in HM, paras 6.20,6.25. 



4.33. Articles 5 and S of the Convention cwicerIr prevention, confroI 
and redlrction of transbouridary impact arid provide for specific water 
reçources protection measur-es. They seek to ençrrre efficient water 
qualiiy protection arid sustainable water uçe and thereby tu preverit, 
control arid reduce transboundary impact (AriicIe 5 ) .  Water yrotcctiorr 
rneasures are part icuIarIy important: Ar-ticle 6 provides fhat : 

"TIie Contracting Parties çhaII take appropriate measures aimirrg 
at tlre prevention or reduction of transboundary impacts and at a 
sustainable arrd equitable use of water resources as welI as at tlie 
conservatiori of ecological resources, especial Iy : 

(a) errurnerate grourrdwater resources subject to Iong-term 
protection as weII as protection zories vaIrrabIe for existing or 
future drinking water supply purposes; 

fb) preverrt tfie poIIution of grorrnd-water resources, especiaIIy 
those in a Iong-krrn perspective reserved for drinking water 
suppIy. .. 

(d) take into accourrt possible influerices ori the water quaIily 
reçulting from pIanned activit ies arid origoing measures pursuarit 
to Article 3 parxgraph 3; 

(e}  evaluate the importance of different biotope efernsrrts for 
the riveri~~e ecoIogy and propose measures for inrprovirig the 
aquatic and IittoraI ecoIogicaI conditions." 

4.34. h o a g  the particuiar rrieasureç, the Converrtion declares that 
States shaII ensure tfrat environmental impact assessment in Iine with 
supranational and international regulatioris or other procedures for 
evaluation and assessmerrt of environme~ital effects are applied 
(Article 7(5)(f)). They also shaII repart to an International Corninission 
created by the Convention on planned activities, wlrich by reason of their 
character are IikeIy tu cause transbouridary impacts (Article lO(f)). They 
sIiaII exchange information with other States invoIved at the request of 
one or several Cuntracfing Parties concernai arrd sIraII enter into 
consuIfations on planned activities which are IikeIy tu cause 
transboundary impacts: prior to a decision on çuch activities they shaII 
wait for the resuIts of the consultations (ArticIe 1 1). 

4.35. By signirrg ihis instrument, Huiigary and SIovakia have indicated 
tfieir genera1 acceptancc of the principles and ruIes which are to be 
appIied for the conservatiori riof the qrraliv of the water of the Danrrbe and 
iri the aquifer connected 10 it and for the protection of nature. This is 
significant in the prese~rt case for several reasurrs. 



i 
4.36. First, aIthougIi the 1994 Convention is ( wt retroçpecfive in tire 
sense of making unIawfuI acts done prior to its &try into force, it appIies 
to the fuiure cunduct of the parties even thqugh th is  rnay relate to 
existing facilities or projecfs which niay impact 'on tlre Danube. It makes 

l no provision for "vested rights" to harm tlre environment. Thuç irr the 
event of co~iflict between the standards of the ~onventiorr in the future 
and any provision of an earlier bilateral treaty, the Convention wilI 
prevaiI. i 
4.37. Tliis conoIusion is explicitly drawn by Ihe Convent ion itself so 

1 far as concerns existirig and supplenrentary agreementç. Accurding to 
Article 2 1 : 1 

"The Cmitracting Parties, on the basi; of equaIity and 
reciprocity shall adapt existing biiak<a~ or rnultilateral 
agreernerrts or other arrangenrerrts, where nbcessary to elirninate 
contradictions with basic principIes of tkis Conventio~i, and 
shaII enter into supplemenrary agreements or other arrangenrerrts 
wtiere appropriate." 1 

1 
4.38. Secorrdly, according to Article 18 of tlié Vienna Convention on 
the Law of Treaties, which now reilacts international law on the point, a 
Srate which has signed a treaty muçt rrot under+~ie the object and the 
purpose of a treaty, pending a decisiun on ratifidation. The parties to the 

1 present case are thur obliged to respect the oblig~tions whioh result From 
its signature, and to take ail appropriate measurqs to prevent and reduca 
adverçe irnpactç and changes occurring or IikeIy to be caused, if 
necessary on the basiç of the precautionav pri~lciple, tu the extent that 
this is necessary to avoid urrdermining tfie obj'ect and purpose of the 
Converrtion. 4 

i 
4.39. Thirdly, the Convention is an appropriatb reférence point for the 
Court irr relation to the future of the region aflected by the Project. The 
Court is not onIy concerned irr this case with the past, with a Iiioturical 
dispute which has Iimited consequences for tle future. TIie essential 
disagreement between tlie Parties is as to the fQture. In tlris regard the 
articnlated standards of -the Co~ivention, reflecfing as they do modern 
Iegal principles of protection and use of transbouAdary rivers, are entirely 
appropriate as grrideIines for tlie Court in seekingto resdve this dispute. 



CHAPTER 5 

THE DISPUTE OVER PERFORMANCE AND 
SUESEQUENT TERMINATION OF THE 1977 TREATY 

5.01. TIiis Chapter discusses a nrrnrber of issues relating to the 
performance and termination of the 1977 Treaty, tu the exterrt neceçsary 
to deal with arguments on thow issues presented in the SIovak MernoriaI. 

5.02. SpecificaIIy tire issues deak with are as follows: (1 )  the relation 
between treaty Iaw and the Iaw of stare responsibility, so far as it coricernç 
the dispute (beIow, Section A, paragraphs 5.03-5.22); (2) issues relating ta 
the suspension and srrbsequent abandonment of works, and ta the 
termination of the 1977 Treary (Section B, paragraphs 5.23-5.48); and the 
consequenres of that termination (Section C, paragraphs 5.49-5.5 1). 

SECTION A: TREATY LAW AND THE LAW OF §TATE 
RESPONSIBILITY AS THEY RELATE TU THE DISPUTE 

5.03. Throughout itç Mernoriai, SIovakia focuses, tu the viriuaI 
exclusion of a11 other IegaI argurncnts, on the Iaw of treaties. It asserts 
and reasserts Hungary's disregard of tfis internatioïial law of treaties. 
Within the Iaw of treaties it focuses, to the substantia1 exclusion of otlrer 
eIenrents of thaf Iaw, on the norrn pucru sunt sservanda. CorreIativeIy it 
seekç to exclude or to subordinate eIernents of the Iaw on which Hungary 
has relied throughout the dispute. It does tfiis in a nrrrnber of ways. 

5.04. Itsf;rs~ argument iri fhis regard is tiiat Hungary seeks to evade the 
application of the rules Iaid down in the Vierina Convention on the Law 
of Treaties by relying un the arguinent that the Convention erltered into 
force for botIr countries after 1977. I Hungary has aIready cIarified this 
rnatrer i ~ i  its Mern~riaI.~ WhiIe reafinrr irrg that the Vienna Convention 
was not binding on the Pairies in 1977, a point which is a pure matrer of 
fact, it r-ecognises, as the Court ilseIf has repeatedIy rccogniçed, that the 
Convention "may in many respects be conçidered as a codification of 
existirrg cusfornary Iaw.. ."3 

I SM, para 8. IO. 

See esp HM, para 10.47. 

Fisheries Jrrrisdiclioti Cases (J~risdiicliun), UK v Iceland ICJ Rep 1973 p 3 al p 18; 
Federd Eiep~zblic ofiermany v IcelanJ ICI Rep 1973 p 49 at p 63. 



5.05. There is then no difficulty i ~ r  using the Vienna Coriverition as a 
guide b the confer11 of general i~ifernationa1 law, cven if, as tfie Conri's 
statement cIearIy requires, it must be verified in each case whether the 
provision referred to does reflect general irrternational law, or whether- it 
consti tutes a "progressive developrnent" in soma respect. As fol Iows 
froni the argumerrts develuped in its Mernorial, Hungary d i e s  on the 
custornary internatiorial Iaw of freaties in order to de~no~isirate tlie 
IawfuIness of ifs condr~ct.~ 

5.06. The second way i ~ i  wliich SIovakia atteinpts to exdude al1 other 
nonns than pacra suni .remndu merits more attention. It is the atte~npt tu 
demonstrate arr irrconsistency between tlre Iaw of treaties o ~ i  the one hand 
and the law of state reçponsibiIity on the ofher, and thereby to exclude 
the The purpose of this endeavour is to assert that Hurrgary 
carinot invoke arry "circumstances pr+ecIrrding wrongfuIr~ess" heloriging 
to the Iaw of state responsibiIity to justify its suspension of performance 
under the 1977 Treaty, or its subsequerit termination. In SIovakia's view, 
the only grurrnds for suspension or ternri~ration are contai~red i ~ r  Articleç 
54-62 of the Vienna Carivention. Accordirrg to SIovxkia, Article 42 of 
the Vienna Convention establishes the Iaw of treaties as the oiily gi-ou~rd 
for susperidi~ig the performance of a treaty or for tcmi~iatirrg it." 

5.07. W ithout entering into an academic discussion, an initial 
abservatio~r sliorr Id be made. 111 the circumstances of the gresent caçe, 
every e1enrent of Hungary's conduct has to be considered i ~ i  the context 

SIovakia~Iso argucS that the Vienna Convention appIied e , ~  lutri qi~e  tel IO rhe 1977 
Treaty because IIre 1989 Protoc01 ''affkrned r I r t  substantive obIigations of the 1977 
Treaty", and the Vienna Convention was by 1989 in force for thc parti-: SM, para 
5.59. Thc argument is misconceived for a number of reaîons. First, the 1989 
ProIocol did not anrend the 1977 Treaty but onIy the MutuaI Assislance A ~ g e ~ n e n t :  
see above, paragraph 4.06, and aIso HM, para 4.23. The detaiIed tirnetable for rIrc 
cunrpIetion of work was not crintairied in the 1977 Treaty. Scco~rdly, in accordance 
with Art 4 of the Yienna Convention, that Convention did not appIy to the 1977 
Treaty, and there is noIIring in the 1989 ProtocoI which wuuId have ~ h e  effect of 
retrospectively appIying the Vienna Convention ru a treaty conciuded Iong before. 
TIrirdIy, there is  no ruIe of intemationa1 Iaw that a protoc01 or olher amendment to a 
maty is to be regarded as suhstantively re-enacting the lreaty itseIf, as it were by 
implication; a protoc01 or orher amendme~rt ha independeni force as far as it  goes, 
and 110 more. The provisions of rhe Vienna Convention on amendment tu treaties 
(Arts  39-41) dea1 ruifh amend~nents baween al1 or some parties to a trcaty a11 ~ h t  
footing ihat they are sepxatc agreenrents. Thus even if the 1989 ProtocoI had 
amended t h t  1377 Trenty (which il did not), ir would not have had the effect of 
appIying the Vienna Convention relrospecliveIy to IIiat Treaiy. 



of the wrorrgfuI acts previorrsly cornmitted by CzechosIovakia. III 
particular, the reasun Hurigary reIied on a state of "enviro~ri~~ental 
rrecessify" first to suspend tlie work and tlien to terminate the 1977 
Treaty is that it waç confront4 with a situatio~r creaad by 
CzecIrosIuvakia's breadi of its keaty obIigatio11s.7 

5.08. Br~t tlrere is - quite apart fram tlris consideration - 110 basis for 
Slovakia's atternpt to excIude tlre Iaw of state responsibility, eitf-ier irr tlre 
mandate of the Couri in the present case or in public i~iternatiorral Iaw 
more general Iy. 

9 As tu the rna~idate of fhe Court, u~ider Article 2(I) of the SpeciaI 
Agree~nent the Couri is requested to decide "orr the baçis of the Treaîy arid 
rrrles and principles of generaI inteniational Iaw". TIiose rirIes and 
pri~~ciples cover infer dia M o  brariches, tlre Iaw ofstate reçporrsibility and 
the Iaw of treaties. According to tlre wordirig of the Special Agreement, the 
law of state responsibility is as relevant to this case as the law of treaties. 

5.10. Moreover, the questions put tu the Court i ~ r  Article 2(2)(a) and (b) 
of die Specia1 Agreement are characteristic of a proceeding involving state 
reçpo~isibility, since they ask whether, first, Hungary's conduct, and the11 
CzcchosIouakia7s actioris, were IawfrrI or unIawfuI in regard to their IegaI 
obIigations as tIiey derive fiom the sources enunciated i r i  Article 2(1). Tt is 
tlrerefore eiitireIy narural to appIy the Iaw of state respwsibiIiiy. 

5.1 1. As to the position under general international Iaw, SIovakia's 
affernpt to exclude the Iaw of staR resporisibiliiy raises iniporîant issues 
for tlie settIemerrt of the present dispute. 

5.12. SIovakia argues that, under the Iaw of Weatiss, a par&y tu a treaty 
is riot entitIed to reIy on grounds of general state responsibility to excuse 
ifs non-performarice. This suggests, frrst, that there is  a substantial 
inconsiste~icy betwee~i the provisions of the Vienna Convention and the 
generaI Iaw of state responsibiIity. If this were the case, it rnight weII be 
a sign tlrat the pertinent provisions of the Vienna Convention, and i ~ i  

particular Article 60, are not consistent wit11 the generaI intenrationaI iaw 
of treaties. For there is at Ieast a very strong preçrrrnption that these two 
branclres of custornary i~rternationai law, eçtablished by the practice ~f 
states throngfrout the centuries, fit one witfi the otlrer, so as ro constitute a 
cohererit corpus juris. 

5.13. Assuming tliat the genera1 Iaw of treaties and the generaI iaw of 
state respansibiIify do riot cunmadict each other, the position takerr by 

Scc HM, chap 5 for parlicuIars. 



SIovakia worrId mean that tfre perti~ient provisions of the Vienna 
Converrtion go beyond the general Iaw of treaties - iri which case these 
provisions wouId not be appIicabIe here. For tfre reasons recaIIed irr 
paragraph 5.04, the Vienna Convention is not applicable qua treaty to tfre 
present case. 

5.14. But it is also the SIovak view that tlre Iaw of treaties is distinct 
fro~n and prevails aver the Iaw of state responsibiiity as far as the 
consepences of the non-performance of treaty obligations are 
cuncerned. According to this position, ttie law of treaiies, or at Ieast the 
provisioris of the Vienna Convention reIating to the consequences of a 
breach of treaty, are a kind of "self-contained regime" of responsibiIity 
under Article 61f? completed by Articles 61 and 62 insofar as they deal 
with the circumstances authorising the lion-performance of treaty 
obiigations by a party. They wonId create a specific regime of 
responsibil ity for breach of treaties, paral le1 to "normai" çta te 
responsibility for otlier cangories of wronghl acts. 

5.15. The BIovak view is not convincing. This very issue was 
systematicaIIy exanrined by the Interiiational Law Commissiori when 
drafting the first part of ils project on State ReçponsibiIity. In its Report 
on ifs 28111 session, the C~mrnission observed in particular that: 

"...an examinatiori of the enormous number of intematioria1 
decisions whicIi recog~~ize the existence of an internationaIIy 
wronghl act (arid, consequently, of the international 
responsibility of the State), is sufficient to show that tlre wrong 
attributed to the State in tfiese decisions iç in some cases the 
breach of an obIigation estabIished by a treaty, in others the 
breach of an obligatiurr of customary origin, arrd more rarely the 
breach of an obligation arising from some other source of 
international Iaw. This alone should be sufficient proof tlrat, in 
the opinion of tfie judges and arbitrators who have made these 
decisions, a breach of an iritemational obligation iç aIways an 
iriternationaliy wrorlgful acf, regardes5 of the origin of the 
obligation in question. Furthemore, there are even cases in 
which iniemationa1 adjudicators and arbitrators have stated 
expIicitIy the principle that the breach of an interriationar 
obligation is arways an internationaIIy wrongfu1 act regardless 
ofthe origin of the obligation iri question."' 

' SM, paras 8.14-8.1 8. 

ILC Ybk 1975, vol Il, pt 2, p 81, para (8). 



5-16. The Cornmission's Report then turrred to the question of whether 
tfis origin of the international obligations breached has any bearing on 
the international responsibility arising from a wrongful act. Its 
concIusion, again based on internationa1 jurisprudence, is clear: 

'Tfre customary, conventional or otfrer origin of the obIigation 
breached is not invoked to justib the choice of one form of 
reparation in preference tu another. .."Io 

5.17. These consideratioris persuaded the Commission to adopt Draft 
ArticIe 17 of Part 1 of the Law of Btate Responsibility, wIricIr reads as 
foIIows: 

"Article 17- IrreIevance of the origin of the international 
ub1 igatiorr breached 

1. An act of a State which coristitutes a breach of an 
international obligation is an internationaIIy wrongful act 
regardes5 of tlre wigirr, whether cuçtomary, conventional or 
otfier, of that obligation. 

2. TIie origin of the international ubligatiori breached by a Srate 
dues not affect the inter11atiortaI responçibility arising from the 
internationaIIy wrorrgfu1 act of that State." 

This Ieaves no room for ariy special regime of rsponçibility for breach 
of treaty in generaI irrternatio~raI law. AI1 çubsequent ILC work on the 
Iaw of stats resporrsibility has proceeded un the basis of these 
concIusionç. 

5.18. The position takeii by the TLC is furthemore consistent with the 
principIe Iaid down in ArîicIe 73 of the Vienna Conve~itio~i itself, wlriclr 
provides expresçIy that the Convention does nof "prejudicc any question 
that may arise.. , fro~n the inter~rational responsibiIity of a State." This 
savings cIause rnay be enyIai~red by the fact tlrat the drafrers of tlre 
Vienna Convention were conscious of tlre incompIeterress of the 
Convention, eçpeciaIIy with regard to daims of invaiidiv, suspension or 
termikation, as weII as tu the IegaI consequeIlces of suc11 cIai~ns. TIiis 
incompleteness has been stress4 by authors. I 

' O  ILC Ybk 1976, vol II, pi 2, p 82, para (1 11. 
I I See 1 SincIair, The Yjrnmi Cmvenfion on rhe h w  of Trenfies (Mmchestcr, 

Manchester University Press, 2nd edn, 1384) at p 165: E Capotorti, "L'extinction et 
la suspension des traites" (I97IIIiI) 134 Recertjl des corzrs pp 527-535; P Reuter, 
Iniroducrion azz droit des {mirés (Paris, Presses Universitaires de France, I 985) 
p 153: S Rosenne, Rreach ofTreow {Cambridge, Grotius Publications, 1985) p 72. 



5.19. These conclusions as to the reIationship between the Iaw of state 
respansibility and the Iaw of treaties were endorsai and appIied i ~ r  a 
1.ecent arbitral awa1.d irr tlre Rainbow Wurrior CUSE between New 
ZeaIand and France.'= There tlie Tribn~raI refused to speculate on the 
possibiliiy of contradiction between the Iaw of treaties alrd tlie Iaw of 
state responsibiIity.13 It rejected a New ZeaIand argument that France 
cuuld not rely on the "circrimstanceç excIuding wrongfrr Irress" which 
exist i ~ r  tlre Iaw of state responsibility in the context of a treaty. TIie 
Tribuna1 said in particuIar tfiat: 

"...the IegaI consequences of a breach of a meaty, incIuding the 
detennination of the circumstances that nray excIrrde 
wrongfuIneçç (and render the breach orrIy apparent) and the 
appropriate remedieç for breach, are srrbjects frat belong to the 
customary Law of State Responçibility. TIre reasoIr is tfiat the 
garera1 pri~icipIeç of 111tenratiorraI Law concerning State 
responsibility are equaIIy appIicabIe in the case of breach of 
t~+eaty obligatiorr, since in the international Iaw fieId tlrere is no 
distinction between contractua1 arid tortious respansibiIiiy.. ."14 

5.20. Cunfronted with this nrost recent reaffirrnatio~~ of a ~IassicaI rrr Ie 
of i~iter~ratiorral laiv, Slovakia shows an abrupt reaction whicli is of an 
unusual cliaracter. It "corite~ids that this arbitra1 award doeç not correct Iy 
state the reIationçhip between rfie Iaw of treaties and the Iaw of state 
responsibiliiy; and reserveç itç right to invite tlre Court so to find, in the 
context of tfie dispute beiween Hungary and SIovakia". I 3  

5.2 1. Of course the Rainbow Warrior Award, as ariy uthcr judicial or 
arbitral decision, may be uffered fur the pnrposeç of discussion. It is 
nevertheIess srrggested tIiat the Interrratiunal Court of Justice is not caIled 
or1 to play the yole of a court of appeaI vis-à-vis an arbitral decisiurr. This 
is eçpecialiy so when the decisiori does no more than deny that there is 
any special regime of responsibility for breach ofa treaty, and affirms the 
generaI cornpatibiIity of tlte Iaw of treaties and the Iaw of state 
responsibility. 

' Raif~boiv Wnrrior Arbitraiion (1990) 82 ILR 499. 

I 3  "...for the decision in the present case, bottr tire Cusfornary Law of Treaties and the 
Customary Law of State ResponsibiIi~y are rcIcvmi and appIicabIe." Rainhow 
Wurrior Arbitraiion ( 1990) 82 ILR 439, at p 550, para 75. 

I4  Ibid, p 55 1, para 75. 

I5 SM, para 8. I 6. 





Hungary acted in good faith througliout. The SIovak assertion, an 
assertion which was ~ io t  made by Czechoslovakia in 1989, that Hungary 
did not beIieve that a state of necessiw existed is groundIess. I 7  OnIy two 
points of a more generaI character rernain to be   na de. 

faf The i~~ucaf ion ofnecessity 

5-26. The first of these relates to the invocation of tfie defence of 
necessity in the context of errvironmental harm. That a sfate Inay be 
entitled to rely on that defence to suspend or even terminate a treaty lias 
aIready been estabIished. ' 8  That the circurnçtances existed ta justify die 
invocation of necessity was shown in Chapter 9 of the Hungarian 
Memorial.Ig In response to the brief account of this issue in SIovakia7s 
MernoriaPo the foIIowing points may be briefiy recalled. 

5.27. Hungary irad becorne more and more concerrred about the threatç 
to tfie aquifer and to grorrndwater IeveI and quality.2i At tlie rime when 
suspension of works was decided on, Hungary anticipated severe danrage 
ta flora, fauna, agriculture and sylviculture in the regiorr, and had 
concernç over tlie seismic integrity of the Project. But, above alI, 
irreversible damage was foreseerr wliich ~ouId affect the drirrkirrg water 
for miIIions of people. 

5 -28. That this was a matter of vital interest waç recagnised at the tirne 
by more than 2011 NGOs active in the fieId of the protection of the 
environrnent, including Greenpeace, Ecolugia (USA), W WF (USA and 
Genrrany), ârrd Iater in the study by Equipe Cousteau comrnissioned by 
the Europeari Bank for Reconstruction and DevéIop1nent.22 It was even 
recognised by CzechosIovakia itself, at Ieaçt durirrg a Iirnited period, in 
sprirlg 1989. Mr Paver ~ r i v n i k ,  tIler1 First Deputy FederaI Premier; Iiad 
decIared in an interview on Czechoslovak television on 3 1 May 1989: 

"We have been aware from tlre very beginning that the project 
wi1I represent, naturally, irrterference with nature. Tllat is why 
ecologica1 points of view have to be considered - firstIy - the 
influence of the water barrage on forests, the influence of tlre 

I7 Sec SM, paras 8.29-8.57, and for rcfutntion see above, paragraphs 2.1 17-2. I 27. 

I 8  Scc above, paragraphs 5.03-5.22. 

l3 S e  HM, paras 4.18-9.42. and see also HM, paras IO. 17-10.34. 

l0 See SM, paras 8.25-8.28, 

Sc, HM, paras I O. 19- 10.22, 10.27- 10.29, 10.32 

22 Sec above, paragraph 2.122. 



water barrage on the underground water level, the inflrre~rce of 
the water barrage orr the preservatiori of fauna and fl~ra...''~~ 

5.29. Such a view was confirmed a year Iater by Czechoslovakia, wherr 
it stated, on 26 October 1990, that "[tllre trends in the quaiity of 
groundwater are worrying. Degradatiurr and poIIurion of groundwater is 
far more serious than we tfr~ugfrt and that the quaIity of tfie grourrdwater 
iç deteriorating faster than has hitherto beerr ass~~rned.''~~ 

5.30. Despite çuch sfatcments, Czechoslovakia aIways refused to 
suspend work at GabEikovo in order to facilitate furiher çcientifrc 
inquiries and diplornatic negotiations. TIre work on Variant C threatened 
to redise tlie environmenta1 risks Hnngary had been trying for years to 

EventuaIIy it became cIear that, to avoid any pretext for the 
diversion, Hungary had no otlrer option than to terminate the T r e a ~ ? ~  

@] The relevance qfArficle 2 7 of& Treafy 

5.31. The second point relates to Article 27 of the Treaty, which 
according to Slovakia "envisages its owIr dispute setîlement procedure - 
~rarneIy, biIatera1 negot iatio~r (~receççariIy based on objective scie~rti fic 
data and not on urrveri fied uniIateraI assertion)".27 

5.32. Ai7icIe 27 paragraph I of tire Treaty provided for the seiiieme~it 
of disputes in "rnatters relating ta the reaIiçation and operation of tlre 
Systenr of Locks" to be deaIt with by tIre two PIenipotentiaries. If they 
couId not reaclr agreement on the maiter, it was to be referred to "the 
Govern~nents of the Contractirig Parties for decision" (paragraph 2). 

5.33. In practice the system of Plcnipoterrtiaries and of reg111ar 
cornrnunication between the parties operated in a reIatively flexible way. 

l3  Depuq FcderaI Prime Minister P Hrivnak on CzcchosIouak TV, 31 May 1989, as 
reported in BBC, Summary of WorId Broadcasts, EEM4l t  A211, 7 JuIy 1989; HC- 
M, Annexes, voI 3, hrnex  95. 

l4 DraA Agreement on Joint Czecho-SIovak and Hungariar Ceoperation on 
PIIARE - Environrnen~ ProtFciio~r: "Surface Water and'Ciround Water ModeI of 
Danubian LowIand Between Bratislava and Korniriro: EcuIogical ModeI of Water 
Resources and Management", 26 Oclober 1990. Proposa1 handed over by 
CzechosIovakia to Hu~rgary o ~ r  26 Ocluber 1390: SM, Annex 82, p 189; HC-M, 
Annexes, uoI 3,  annex 49. See above, Introduction, paragraph 22. 

l5 See HM, paras IC).Z6-10.3 1. 

l6 Se, IIM, paras 10.32-10.34. 

z7 SM, para 8-58. 



Issues wouid be raised at different IeveIç depending on their çeriousness 
and on the percepTions of those invoIved as to whether tlrey were of an 
operationa1 or poIitica1 cliaracter. Thus issues rnighf be deaIt with at the 
Iower official levd of the Plenipotentiaries, or by tlre relevant Ministers, 
or even at Prime Ministwial level. As the record of interactions between 
the paif ies in the years before and after 1989 shows, the provisions of 
Art icIe 27 of tlre Treaiy were not taken as constirut iag a hierarchy. More 
se~iior rnemberç of the Govcrnment would not have bee~i - and were 
1101- deterred from deali~ig with an issue because of anyihing the 
Plenipotentiaries may or may not have d0ne.~8 

5.34. riliat this waç weII urrderstood on bot11 sides is shown by the fact 
that no-one thoughf to compIain ir i  1989 that the issue of suspension had 
bar1 r a i d  by Huiigary through diplornatic channels, ratfier than througfi 
tlre forum of the Plenipotentiaries. With an issue of this sig~rificance, that 
was preciçely wfrat the parties would have expected. On receiving 
notification of the suspension, the Czecl~oslovak authoritiex did Irot 
cornplain about flre fact that it Iiad not been conrmu~iicated through the 
"forum" of the Plenipotentiaries; on the contrary, they agreed to consider 
it oIr  its rnerits, wIriIe objecting tu tlie suspension of work un substantive 
groundç - i.e., on the grounds that the suspension was Iror IegaIIy 
justifiai as s ~ c h . 2 ~  No rnerely procedural point was hkerr. 

5.35. Moreover the plethora of "rnechanisms for monitoring 'and 
addressing any ecoIogicaI probIerns", to whidi the Siuvak Mernorial 
refers?O existed for tlie operational pnrpose of effectnati~rg the Barrage 
System, of "fixing" the problerns if would cause. The extent of these 
probIems - not to mention their potenfial irreversibility - had gone 
unexamined rrotvvithstanding the many "mechani~ms".~~ When an issue 
arose no? about how the Barrage System could be, made to work but about 
whetfrer it should be conti~iued, it was riot surprising tliat tfiis was raiçed 
at a I~igher level, arrd at a lsvel not institutionally connected wirh the 
Barrage Systern. 

2g This wiis tme, for exarnpIe, when Mr Marjai raised donbts about the Projcct at a 
ministerial meeting on 21 September 1981. No one suggested ttrat rhese first bc 
discüssed by the Plenipotentiaries See HM, para 3.43. 

29 See  HM, par= 3.74-3. I 15 for 8 deetiled account, and sce furrher above, paragraphs 
2.27-2.37. 

30 SM, para 8.60. 

31 As man). sources, then md later, corrcedd: see cg., ahove, Introduction, paragraphs 
16-19.22-23. 





(2) THE TElWiNATUN OF THE 1 977 mEATI 

5.39. In the context of temi~ration, the SIovak Mernoria1 devotes a 
surprising amourit of attention to ArticIe 56 of the Vienna Convention, 
which deals with denunciation or withdrawa1 frorn a treaty coritaining no 
provision regarding temination, denunciation or withdrawal. Having 
earIier castigated Hungary for seeking to "svade" the provisions of tlre 
Y ienna Convention (and liav ing earIier argued that the Convention 
appIied en fanr que tel to the 1977 T r e a ~ ~ ~ ) ,  SIovakia now seeks to 
show that the provisions of ArticIe 56 do not refiect general internationa1 
Iaw.36 This discussion is however irelevant. 

5.40. In tlie first pIace, there is no  reason to doubt that Article 56 is 
a~rytlrirrg but a fair reflection of the current ruIe of international I ~ W . ~ ~  

5.4 I . SecondIy, Hungary at no stage suggested that the 1977 Treaty 
was snbject to rrni1ateral denunciation or withdrawal pursuarrt to the 
customary internationa1 Iaw equivaIerit of Article 56. A State which acts 
under Article 56 need give no reason for termination or witfidywal. In 
relation to a treaty to which Article 56 appiieç, the mere rrot ification of 
wifhdrawa1 in accordance with the Treaty is sufficient tu produce the 
desired IegaI effect. Thus wIiere Article 56 applies, the wifhdrawal by a 
state is (subject to any Iimitation in the treaty ifseIf) a rnatter of policy for 
that çtate to decide. Article 56 is not concerned witli terminafiorr of 
treaties for cause, i.e., for one of the reasons referred to in other 
provisions of tlre Vienna Convention such as breaclr (ArticIe 601, 
irnpassibiliiy of performance (Article 61) or fundarnental change of 
circumstanceç (ArticIe 52). 

5.42. The SIovak Mernorial gives onIy a ratlrer cursory account of 
these- which are arnong the reaI issues in the case- i ~ r  itç Chapter 
VIII?S By contrast the Hu~igarian arguments are set out in detaiI iri 
Chapter I O  of its MemoriaI, to which tlie Court is again referred. 

5.43. Apari from disagreements on issues of fact (which are discrrssed 
in Chapter 2 of tliiç Counter-Mernoriai) and of scientific assessrnent 
(which are discrrssed in Chapters 1 and 31, there are oniy a few points in 
the SIovak discussion of termination which require consideration here. 

35 SM, para 5.59; and for refiilation see above, paragmph 5.05. 

36 SM, paras 6.92-6.99. 

Inferpretation of rhe Agreenrent of 25 MarcIr 1951 between the WHO and Egypt, 
Advisory Opinion, ICJ Reports 1984 p 73. at pp 94-95. 

38 SM, paras 8.61-8.97. 



5.44. Its reference to the South Wtiil A+icu Case-'9 in the corrtext of 
termination of treaties by fundamentai change of circurns~ances is 
eccentric. It is cIear that the Mandate for South West Africa qua treaty 
had expired with the diçsoIution of one of the parties, the League of 
Nations. TIre issue in tfiat case was wfiether the Mandate as an "objective 
regime" had also been exti1iguished.40 The Court's decisio~i that it had 
not is irreIevant here. SIovakia does not cwtend that the 197 7 Treaîy was 
ari objective regime or a "real" t r e a ~ . ~ '  

5.45. The BIovak Memurial treats tire fundamental change of 
circurnstances argument aç if it related soIe1y to the "poIitica1 changes in 
Hungary and SIo~akia".4~ TIris çeriously ~nisapprehends tlre Hungarian 
argu~ne~it as set out in its 1992 DecIaration arrd developed iri its 
~emoriaI.~3 

5.46. In and afkr 1989 the co~itral hithertu exercised by the Soviet 
Union over Eastern Europe, iirc1uding both Hurigary and CzechosIovakia, 
was ended. The Berlin Wall feII, not Ieast because of the access Hungary 
provided to East Gerinarrs travelling to tlre West. These events Ied to the 
termination of the Warsaw Pact and of COMECON, the withdrawal of 
Soviet troops, tlie fIrst free eIections in any country in the regio~r since 
1948, draçtic changes i r i  the econornies of the region, tlie end of the CoId 
War, etc. TIreçe the SIovak Mernorial describes as "interna1 politicaI 
cIianges"P4 

5.47. Hungary has Irever suggested tlrat these political clranges were 
suficisnt by rhemseives to constitute a fundamental change of 
circu~ristances in relatiori to the 1977 Treaty, althougfr tlrey were an 
essential part of the overaII situatioii. In i ts  Declarafion of May 1992 and 

39 IarleiiratinnaI Sraius of SouIli-West Africtr, Advisory Opinion, ICJ Rcporfs 1950, 
p 128. 

4u See ICJ Reports 1950 p 128 at p 132 {"an in1ernationaI inslitution with an 
intemational object - a s x ~ d  trust of civilization"). See aIso ibid nt pp 132, 133, 
136, where the kague's roIe is malysed aç that of a supervisory or*, Rot an equal 
Ireaty prirtner. SirniIarIy Lord McNair stafed that "the new régime.. . h a  more than n 
purely wnIractua1 bais, and the 1errilories subjected to it are impressed with a 
speciaI IegaI sralus, designed ru Iasi.. .": Separate Opinion by Sir Arnold McNair, 
ibid ai  p 154. 

Cf SM, para 7.22 rthe doctrine of approximate application is mt Iimited to  treaties 
esrabIisIring a regime km"). See below, paregraphs 5.91-6.92,6.95. 

42 SM, para 8.71. 

43 See HM, paras 10.59, 10.7'2-10.77. 

44 SM, para 8.78. 





SECTION C: CONSEQUENCES OF TERMINATION 

5.49. T11e consequences of termination of the 1977 Treaty are out Iiired 
i ~ i  Chapter I I  of the Hungarian Me~noriaI .~ '  TIie primary and i~nrnediate 
corrsequence was to terminate the nccessary autlrorisatio~r to tfie parties 
to carry out activities involving the waters of the slrared borrndary 
river.52 LegaIIy that arrtlrorisation dit! not extend to Variant C, which 
was cwrtrary to tlie 1977 Treaty. But the yroblem was tliat 
CzechosIovakia conçistentIy presented Variant C as if if was the Origi~iaI 
Project. The terminatio~r of tfie Treaty put an end to any residuaI 
credibility that argunrenr nray have had. 

5-50. As pointcd out in CIrapter I I ,  f i e  ternrination of the Treaty did 
nut put an e~rd to properly rights created prior to May 1992 in accordance 
with its ter~ns, or to tlie Iegitimate financial daims of the parties irr 
relation tu the situation as it theri e x i ~ t e d . ~ ~  Hungary was aIways 
prepared to discuçs thesc, and everr to subnrit tlrern to internatio~ia! 
adjudication. But of course tIrere couId be - and were - no p r o p e q  
rights irr the waters of tlie Danube as srich. The 1977 Treaty does not 
purport to corifer any veçted right to divert a river away from a shared 
boundary. Any nuthorisat iori in reIation to the boundary waters (which 
anyway had no application to Variant C) disappeared wfien Hungary's 
consent to the 1977 Treaty was ~ i t h d r a w n . 5 ~  

5.51. The SIovak Mernorial does not discuss the corrsequerrces of 
terrninatio~i o f  the 1977 Treaîy. It is accordingly not neceçsary to do 
Inore tfrarr reca II  t hese issues I~ere. 

52 That aurhorisarion was necessiiry b o ~ h  under gerreraI international Iaw and ünder the 
1976 Boundary Waters Convention. See beIow, paragraphs 6.42-6.41: and for the 
1975 Convenlion zee also HM, paras 7.04-7.43. 

54 See aIso beIow. paragraphs 7.13-7.15, for the impact of ihe principle of pernrantnt 
savereignly over naturd resources. 



CHAPTER 6 

THE ILLEGALITY OF VARIANT C 

6.01. This Chapter resporids principally to Chapter 7 of the SIovak 
Me~noriaI, which is devoted to dernonstrating tIre "IawfuIness of 
Variant C". 

6.02. The Mungarian argument wiII consider tlre wrongful acts of 
SIovakia-first under generaI internationa1 Iaw (Section A, paragraphç 
6.03-6-61], thcn under the applicable treaties (Section B, paragrapl~ç 
6.62-6-77> and irr particular under the 1977 Treaty itself (Section C, 
paragraphs 5.78-6.1 18). It is true that the Treaty had aIready been 
1awfuIIy terminatecl by Hungary in October 1992, when Variant C began 
operation. But if was sti1I in force at tlre tirne when the operation of 
Variant C Irad beerr decided on arrd undertaken, in cIear violation of its 
provisions, The Chapter concIudes by demoristrating that, even if 
Variant C was IawfirI in its inceptio~i, the way it has been operated is 
unIawfuI (Section D, paragraphs 6.1 19-6.138). 

SECTION A: THE ILLEGALITY OF VARIANT C UNDER 
GENERAI, INTERNATIONAL LAW 

6.03. Chapter 7 of the Hurigarian Mernorial established that tire 
diversion of the Danube was, and as a continnirig act remains, unIawf~11 
under generaI internatiorial Iaw.' Tt is not necessary to repeat tiris 
de~norrstratiun here, but a nurnber of specific ~natters dealt with in the 
SIovak mernoria1 do require attention: 

1 the reIation between customary international Iaw and treaty in the 
present case ((set beIow, paragaplis 604-6.17); 

( 2 )  the identification and appIication of the relevant ruies of 
customary internationa1 law (see below, paragraphs 6.18-6.4 Il; 

(3) S10vakia7s argument that Variant C is 1awfrr1 apart frorn the 1977 
Treaty (see below, paragaplis 6.42-0.61). 

8ee HM, paras 7.44-7.1 23. 



(1 f RESPECTIVE RULE OFTREATY LAW AND CUSTOMARY 
PITERNATIONAL LAW 

6.04. The Siovak argument on this point is suggested rather tfian 
deveIoped, and this is symptomatic of Slovakia's approach to general 
international Iaw in this case. In paragraph 7.72, Slovakia begins by 
saying that "Variant 'C' iç tu be understood in dre wntext of treaty 
arrangemerrts entcred into in 1977 and which remain in existence tu th is  
day". It immediately adds that: "In painting to principles arising ur~der 
the developing customary i1iternationa1 Iaw, Hungary seeks to divert 
attention froni the appIicabIe regirne of law: pack sunt servanda". 
Accurding to SIovakia, customary internationa1 Iaw has IittIe or no 
reIevance Iiere - with tlre single and soIitary exceptiorr of the ruIe pacra 
sunr semanda, which it presents not as a ruIe but as a ''regi~n~". 

5.05. Hungary çubrnits, first, thb ir Iras always give~r full consideration 
to the various treaty obIigations bearing on the two Parties to the prese~it 
dispute; second, that the SIovak view of the relatiorrship existirig between 
treaty Iaw and customary Iaw is inaccurate. 

6.06. The Hungarian Me~norial dernonstratecl that the diversion was 
iIIega1 under a nurnber of appIicable treaties, incIrrding but not Iimited to 
the 197 7 Treaîy i t~eIf .~ The operation of Variant C is primariIy to be 
considered as a violatiori of Czechoslovakia's treaty obligations, which 
in turn are manifestations of the obligation to CO-operate3 and to protect 
t hc en~ironnrerrt.~ 

5.07. Neverttieless, this very "applicable regirne of law" entaiIs, on the 
same footirig, the applicable ruIes of crrstornary internarional Iaw, a fact 
SIovakia evidently f i~~ds  uncomfortabIe, since its Memuria1 devotes only 
one brief passage to the point, affirming by way of dernonstration tl~at "in 
any event, Variant 'C' aIso conformç with generaI internationa1 Iaw". It 
adds ~ro further argu~rrerits in support of this assertion? 

6.08. It must be çtressed that, as sliown inlei. dia by ArticIe 38 of the 
Statute of the Court, the application of rfie pertinent treatieç tu an 
interstate dispute does not excIude the concurre~it appIication of 
cuçtornary Iaw rules binding on both parties. 

See HM, pms 7.04-7.43. 

HM, paras 7 -06-7.15. 

HM, paras 7.17-7.43. 

SM, para 7.73. 



6.04. It i s  a well estabrished and fundamenti1 rule that tlrere is nu 
hierarcliical relafioriship beiween treaties and custornary rules in public 
interirational Iaw. But quite apart from this, in sirnpIe terms of treaty 
interpretation articIe 3 1(3)(c) of the Vienna Convention on the Law of 
Treaties Iays dow~r fIre classical ruie according to which, in the 
interpretatiun of a treaty, "there shall be taken into account, togetfier with 
tfte cuntext.. .any relevant rules of international Iaw appIicabIe in tire 
relations betweeri fIre parties". 

6.10. Among die "relevant rules of internation31 Iaw", orle must 
co~~çider, evidently, the relevant customary iriternatio~ial rules. Three 
consequences foI Iow . 

5.1 1. The firçt is that a treaty cannot be isolatecl from €fie general 
interrrationa1 law prevailing a t  flre time of itç conclusion. As stated by 
Manley Hudson: 

"Any international instruments must be inferpreted in the Iighf 
of tfie prevaiIir~g international Iaw, by which the parties ~nuçt  be 
taken to Irave charied tlieir c u u r ~ e . " ~  

5.12. The second implication was stresçed by the International Court of 
Justice in die Namibia Cme, where it said that: 

"an internatiorial instrumerit Iras to be interpreted and appIied 
witIrin the frarrrework of tlie entire IegaI çyçtem prevailirrg at the 
time of the interpretati~n."~ 

This is important to the present case, since sume basic custurnary ruIes of 
international law such a s  tfte principls of eqrritable use of transboundary 
naturd resources and the gerreral obIigations to co-operatc and to avoid 
transboundary poIIrition were already in force at tlie t h e  of the conclusion 
of the 1977 Treaiy, and are reIevant in the interpreiation of ifs provisions. 

5.13. The tlrird irnpIication is that the interpretation of a treaty during 
the period of its implementatiori, in paiticular if that is a Iengthy period, 

MO Hudson, The Permairenr Court of In&rnotional Juiice, 1920- 1942 ( 19431, 
p 555 (para 573). See alsri Jridgc YerzijI, Presidcnt of the French-Mexican Mixed 
Commission, who srateci fhat the genemI rules of interpr-tion of Ireaties i~rcIudcd 
rhe folIowing: "Toute convention infernationale doit Eire réputée s'en dftrer 
tacitement au droit international commun, pour roules les ques~ions qu'elle ne 
resout pas elle-m&me en remes expres et d'une f q u n  ciifferente". Georges Pinson 
(France) v Uniied-Mexican Slaies ( 1928) 5 UNRIAA 327 at p 422 {para 50). 

' Legd Co~~equencef  for S?aies of fhe Conrinuzd Pr~sence of Soufh Afrjcu in 
hramibia (Sa~ih West A&) A'ofwiilr~fanding Securie Corrncil Resoiulioii 275, ICJ 
Reports 197 1 p 6 at p 3 1 (para 53). 



must take .irito consideration tlre evoTrrtion of tire pertinent ruIes of 
general irrternational law taking place duri~ig the Iife of the rreaty. 
Professor Mr~stafa Ka~rriI Yaçseen, a former mernber of the ILC at the 
tinre it codifiesi the Law of Treaties, declared whiIe co~nrneriting orr the 
scope and bearing of articIe 3 1 (3)fc) of tire Vie~rrra Convention: 

"Même écriteç, les règles de droit ne sont pas à I'abri de 
I'évoIution subséquerite de I'ordre juridique dont elles font 
partie. II est do~rc aisé de presrinrer que les parties à ces traités 
ne s'opposent pas à ce quc ces trai ts  ou certaines de leurs 
dispositioris soient i~rterprétes B Ia Iumiire du droit i1itemationa1 
en vigueur à I'époque de cette, interprétation."s 

6.14. Suc11 a skiternent is particrrIarIy pertinent iri the çontext of the 
protection of tlie environment, the rules for whic1-I have developed 
1rrarkedIy since tlie 1970s. This is iIInstrated, for example, by tlre 
development of the general obligation of preve~ition, whiclr has 
progreçsively give~i riçe to the precautionaiy principIe.' 

6.15. Tliis positiorr is colifimed and reiriforced by the fact that in the 
present case the Court is specificaIIy requested, urrder Article 2 of the 
SpeciaI Agreement, to decide on tlre baçis of ruIes and principles of 
general intemationa1 Iaw as weII as or1 the basis of the 1977 Treaty and 
such otlrer treaties as the Court may fi~id appIicabIe. 

6.16. Furthemore, there iç no contradiction betweerr the 1977 Treaîy 
and genera! inter1iationa1 Iaw. Hr~ngary has already demoristrated in its 
Mernorial that the Treaiy itseIf aIIowed for the appIication of custo~nary 
ruks and pr-incipIes in particular in its ariicIeç 15 and 19.1° The 
obligations of the Parties witfi regard tu tlre protection of tlre 
environment were continuous: they had to be wmpiied with durirrg the 
whole Iifetirne of the Barrage Systcm. 

5.1 7. This impIies tliat neur rules which have appeared si~ice the entry 
in70 force of the 1977 Treaty, making more precise the sleme~its of due 
diligence necessary for the protectiori of the environment, ~nust  alsu be 
taken into account in every issue cuncerning the operation of the Project. 
And this iç perfectly in conformiQ with ArîicIe 2 of the SptciaI 
Agreement. 

MK Yasseen, "L'inrerprétation da Iraités d'aprh l a  convention de Vienne sur le 
droit des traites" (19761III) 15 I Remeii des cours 1 at p 57. See  generaIIy ibid nt pp 
62-68. 

See HM, paras 6.56-6.69. 

l u  Sec HM, paras 6. I3-6.26,7.04-7.43. 



(2) IIltENTFICATTUN AM3 APPLICATION OF THE RELEVANT RULES OF 
>. 

INTERNATIONAL LAW 

{a) fdentijicc~fion of the r e i e v ~  c z ~ . ~ f o m a ~  mies 

5.18. In the present case, the appIicab1e customary intemationa1 law 
invoIveç, in particular: 

* the rule of prevention of transboundary darnage;lI 

+ the general obligation to co-operate witIi the dher watercourse 
states,I2 a duty which irnplies in particuIar the obligation of prior 
notification and consultation;'3 

* the obligation 1101 to cause damage to the environment beyond 
o~is's border;14 and 

* respect for the principle of non-discrimination,I3 which togetfrer 
with the pririciple of prevention of transbûrrndary darnage requires 
the establishment of a reliable impact âsseççrnent.15 

6.19. The saIience and specific applicability of these rules were 
dernonstrated in the Hrrngarian ~ e r n u r i a l .  They have been reaffimred as 
the applicable rules iirr tlie relations beiween the Parties by tfie 
Conventiori on Co-operation for the Protection and Sustainable Use of 
the Danube River, Sofia, 29 dune 1994.17 

6.20. It shouId be noted that a close relationship exists betwee~r each of 
these niles and arrother, wirich is  at the core of the Iaw of non- 
navigational uses of internatiorral watercourses: the principle of the 
reasoriable and equitab1e use of transboundary naturaI reçources, of 
which an i~rternational watercourse such as the Danube provides an 
archetype. 18 

I ' 1-IM, par% 6.55-6.69. 

IZ HM, p r a s  6.10-6.81. 

I3 HM, paras 7.57-7.55. 

I4 HM, paras 7.45-7.56. 

I HM, puas 7.69-7.82. 

l6 HM, para 7.59. 

l7 Sec above, paragmphs 4.28-4.34. 

I 8  See  HM, paras 7.59-7.82. 



6.21. Slovakia suggests that this principle constitutes only a "soft" 
nom, and relies on the argument that the Hungarian 1992 Declardion 
referred to varioils "soW instruments with regard to it.I9 

6.22. No doubt the principle of equitabIe use of rransborrndary natural 
resources has been ftrrther developed during the Iast two decades. But 
this principle has for a Io~ig tirne belonged tu generaI customary 
international law as a "hard Iaw" gririciple. This was cIearIy 
dernonstrated in 198 1, iri the Third Report of rhe then Speciai Rapporteur 
to tlie International Law Commission un the Law of the Non-navigational 
Uses of International Watercourses. He showed convincingly that the 
principle is deeply rooted in some of the most essential rules at the basis 
of the international legal order, such as, in particular, the fundamental 
principle of the equality of rights of sovereign state~.~O 

6.23. As early as 1929, the Permanent Court of International Justice in 
the Case concerning the Territorial Jurisdiction of the International 
Cornmission of the River Oder declared that: 

"This cornrnrinity of i~iterest in a navigabIe river becomes the 
basis of a cornmon IegaI riglit, the esse~rtial feattrres of which 
are the perfect eqnaIity of al1 riparian States in the use of the 
whole course of the river and the exclusion of any preferential 
priviIege of any one riparian State i r i  relation fo the    th ers."^^ 

6.24. As stated by the SpeciaI Rapporteur, the many agreements which, 
explicitiy or impiicitly, put the notion of "equitable sharing" in concrete 
form are illustrations of the strength of the principle in general 
international This view is shared by most authors and scientific 
associations which have considered the issuen23 

See SM, para 7.74. 

20 S Schwebel, Third Report m thc Non-navigatianal Uses of TnternationaI 
Watercaurses, Doc NCN.41348, I i December 198 1, p m  4 1. 

I Terrii~riaI Jtrrisdiciion of lhe Inierncrliofral Coinn~idati of the River Odw, PCI J 
Ser A No 23 (1929) at p 27. 

SchwebeI, Third Report, para 4 1 

23 See HM, paras 7.69-7.82. Among the aulliors affirming rhe custornary characier of 
the principle of cquitable usc of internatio~raI warercourses, see in particuIar J 
Lipper, "Equirable Utilization", in A Garretson, R Hayton & C Olmstead (eds), The 
Law of Iniernational Drainage Basins (Dobbç Ferry, Oceana, 1967) 15, esp at pp 
44-47; R Johnson, "The Columbia Basin", ibid, pp 168-1 70, 203-207, 234-240; J 
Barberis, Los recursos naturaies cornpartidos entre eslados y el derecho 
internacional (Madrid, 1979) pp 16-23; G Handl, "The Principle of Equitable Use 
and Transfrontier Pollution", in 7ransfrontier Pollution and the Role of Smes 
(OECD, Paris, 1981) pp 48-126; J Lammers, Pollrrfion of International 



5.25. No snbsequent ILC SpeciaI Rapporteur on this fopic chalIenged 
the bearing and stattrs in ctrstomary Iaw of the principIe of eqnitable 
use.24 At the fina1 stage ofdeveIopment of the Drafi Artides, the Special 
Rapporteur, Mr Roberf Rosenstock recomniended no change to Article 5 
as adopted on first reading by tlie ILC at its forty-third session (1 991).2" 

6.26. In fact Article 5 was left unchanged in the final version of the 
Draft Articles adopted on the second reading in 1994. It reads as follows: 

"Article 5 

Equitable and reasonable utilization and participation 

1. Watercourse States shall in their respective territories 
utilize an intemariona1 watercorrrse in an equiiabIc and 
reasonable manner. In particnIar, an international watercourse 
shali be used and developed by wafercourse Stafes with a view 
to aitaining optimal trf ilization thereof alid benefits tlierefrom 
consistent with adeqtrate protecf ion of the watercourse. 

2. Watercourse States shaII participate in the use, developrnenr 
and protection of an international watercorrrçe in ari equitable 
and reasonable manner. Such participation includes both the 
right to utilize the watercourse and the duty to cooperate in the 
protection and development thereof, as provided in the present 
articles."26 

6.27. The Commentary to Article 5 States that the principle is "one of 
the most basic" in the field, and that it is "well e~tablished".~~ It goes on 
to state that: 

". . .there is overwhelming support for tlre doctrirre of eqnirabIe 
utilization as a general ride of Iaw for the deternrinatio~i of the 
riglrts arrd obligations of States in rhis fieId. 

Watercourses (Martinus Nijhoff Publishers, 1984) p 580; J Bruhies, The Lnw of 
Non-navigational Waiercourses {Martinus Nij hoff Publishers, 1993) pp 155-185, 
esp at p 157. 

24 See J Evensen, Pirst Report, Doc A/CN.41367, 19 April 1983, paras 80-86; S 
McCaRrey, Second Report, Doc AICN.41399, 19 March 1986, para 92 ff. 

25 See R Rosenstock, First Report, Doc AICN.41451,20 April 1993, para 22. 

26 Report of the Iniernational Law Commission on ihe Work of ifs 46th Session, 2 
May-22 JI& 1894 (UN Duc A149110) at p 218. See also Art 6, which sets out 
factors reIevmr ta equitable and rmonabIe uiiIization, without quaIifjring rhe basic 
obIigation in Art 5: ibid, p 23 1. 

l7 Ibid, p 2 1 8. 



The basic principIes rinderlying the doctrine of eqrrirabIe 
ufilisatio~i are reflected, explicit Iy or irripIicitIy, in nnmerous 
international agreements between States i ~ r  al1 parfs of the 
world.. . [Tlheir uni Fying rheme is tlie recognition of righrs of the 
parties to the use and beriefrts of the internat ional watercourse 
or watercourses in question that are equal in principle and 
correlative in their applicati~n."~~ 

6.28. Bearing in mind the rule of interpretation of treaties recalled in 
paragraph 6.1 1 above, the 1977 Treaty must in the first place be interpreted 
in the light of the inmational law prevailing at tIie t h e  of ifs conclusion, 
inclrrding the general principle of equitabIe use of international 
watercourses, which already belonged ro general iritematianal Iaw. This is 
rrue a for~iori if we consider the rreaty in reIatiori to generaI international 
law prevailing at tfie time of irs inrerpretatiun and taking into account its 
evolutiorr since the h a t y  was c0nciuded.~9 

(21) Violation by Slovakia of the equituble use principle and of the 
obligation not to cause appreciable harm tu another watercourse 

state 

5.24. As rroted in the Hungarian Mernorial, SIovakia has violated a 
number of reiated principles whicli are an estabrished pdut of 
international Iaw.30 

6.30. There are several ways in which Slovakia has violated the 
principle of equitable use of shared nafural resources through the 
operation of Variant C. 

6.31. In particular it has done so through its acquisition, through 
unilateral . and unauthorised action, of exclusive control over ths 
production of electricity, navigation and water discharge in a vitaI 
cornmon reach of the Danube. Slovakia has pIaced itçelf in the position 
of exercising manifold pressure on its downçtream neighborir. This 
creates a siîuation incompatible wifh the inherent "perfecr equality of 
rights" characterising the community of interest which is at the core of 
the principle of equitable usen31 That position must be tnie a fortiori for 
a boundary river, such as the Danube is in the relevant sector. 

28 Ibid, pp 222-223 {references omitted). 

As expressed by the Couri in tfie iYmnibia Opinion: see above, paragraph 6.12. 

30 See HM, p a r a  7.44-7.87. 

j1 See above, paragaph 6.23. 



6.32. With respect to tlre amount of water discharge into the main 
Danube and its side-arrns, which is of vital importance for the entire 
Szigetkoz region, the Hungarian Mernorial stressed the dramatic decrease 
in the quantity of water received on Hungarian territory since October 
1992.32 Since then, due in particular to the refusa1 by SIovakia to accept 
the compromise presented by the experts of the European Commission to 
establish a temparary water management regirne or othenvise to comply 
with Article 4 of the SpeciaI Agreement, the situation has becorne even - 

worse. This has been docunlented in Chapter 3?3 

6-33. If musf be stressed tfiat tfie adverse conseqrrences resuIting from 
the operation of Variarit C are different on both sides of the river. On the 
Slovak side mainly long-tem detrimenta1 effects to the environment wiIl 
occur. By contrast, Hungary has suffered severe environmental changes 
immediately after the diversion.34 

5.34. In addition, the unilateral diversion of the Danube by 
Czechoslovakia and subsequent deveIopmenr by SIovakia has created a 
situation that cunstihrtes tIre archevpe of a vioIatio~i of tfie obligcrriorr nor 
<O cause appeciable or significani hnm to nmiher watercourse store. 
This is one of the most esseritia1 customary rules of tlre Iaw of rerritoi-iaI 
sovereigny, and is deeply rooted in international practiw. 

6.35. Tt is set out, for example, in Principle 21 of the 1972 Stockholm 
Conference's Declaration on the Human Environment and in Principle 2 
of the 1992 Rio Declaration: these statements seek to incorporate the 
undisputed principle "sic utere tuo ut afienum non Iaedas", othenvise 
known as the principle of "harmIess use of territory". The principle is 
i IIustrated, irrw alia, by t 11e Traii Srnelm Case, trie Corfu Chuanel Case 
and the Lac Lanoux Case.35 

6.36. This obligation has a150 been inclnded in fhe Draft Articles of the 
InternationaI Law Commission on the Law of the Non-Navigable Uses of 
International Watercourses, Article 7 of which reads as follows: 

" 1. Watercourse States shall exercise due diligence to utilise an 
international watercourse in such a way as not to cause 
significant harm to other watercourse States. 

32 See HM, paras 7.71-7.72. 

33 See above, paragraphs 3.106-3.1 10. 

34 Sec Scienl$c Evaluntion, HC-M, vol 2, chaps 4 & S. , 

35 Sec HM, paras 7.46, 7.47, 7.48, respectively. . ' 



2. W here, despite the exercise of due diligence, sign ifimnt 
ham is caused tu anothér watercourse State, the State whose 
use causes the  harm shall, in the absence of agreement to strch 
use, consuIt with the State suffering çoch harm over: 

(a) tIie extent to which such use is equitable and reasonable 
taking into account the factors listed in Article 6; 

(b) the question of ad hoc adjustments to its utilization, 
designed to eliminate or mitigate any such harm caused and, 
where appropriate, the question of ~ornpensation."~~ 

6.37. Article 7 differs from ifs eqtrivalent iri  tfie ILC Draft ArticIes 
adopfed ori firçt reding in 199 1 37 in a nu~nber of respects. 

6.38. Firsf, the obIigation is now one of "due diligence"; a wafercourse 
state does riof grrarantee that another state wilI not s u s r  harm as a result 
of activities on its territory. The Commission explained this change in the 
following terms: 

"The obligation of due diligence contained in article 7 sets the 
threshold for lawful State activity. It i s  not intended to guarantee 
that in utilizing arr international watercourse significant harm 
wonld riot occur. It is an obligation of conduct, not an obligation 
of result. Whaf tfie obligation ent~iIs iç tl~at a w;iterconrse State 
whose use causes signifrcant harm cari be deerned ta have 
breadred its obligation ro exercisc due diIigence so as not ta 

: cause significant h m  oniy when it has intentionally or 
negligently caused the event which had to be prevented or has 
intentionally or negligently not prevented others in its territory 
from causing that event or has abstained from abating it."38 

6.39. Secondly, Article 7 as now fomulated only applies to "signifi- 
cant" as distinct from "appreciable" ham. TIie terIn "appreciable" was 
seen to be equivoca1; it conld refer to rneasurable ham,  in the sense of 
harm that could be defecred by rneasrire~rients, aItIrough trivial in nature, 
or ro h a m  wliicli. reached a certain threshold of seri~usness.~~ Crrrio~~sIy 

36 Report of the International Law Commission on the Work oJ irs 46th Session, 
2 May-22 Jui) 1994 (UN Doc A/49/10} at p 236. 

37 Report of the International Law Commission on the Work of its 43rd Session, 
29 April- 1 9  July 1991 (UN Dot Ai4M10) at p 164. 

'' Rep~rf  of the Infernariono! Lfiw Coiffniission on I ~ I F  Work of ils 46th Sessio?~, 
2 !May-22 J u b  1994 (UN Dus A1491 10) at p 237. 

j9 The rerm "app~-xiabIc" was rcrained iri thc SpeciaI Rapporreur's Second Report 
(AICN.4/462,2 1 ApriI 1994, a! p I I), but w a  altered in the Drafting Commitree fur 



there is no definifian of "significant" in the Camrnentary to Article 7. But 
the term is explained in this sense in the Commentary to Article 3, which 
requires that watercourse agreements should not "adversely affect, to a 
significant extent, the use by one or more other watercourse States of the 
waters of the watercourse". The Commentary reads as follows: 

"...the terrn 'significant' is not used in the sense of 'sub- 
stanrial'. What are to ba avoided are Iocalized agreements, or 
agreements concerning a particuIar projecl, programme or use, 
which have a sig~ii ficant adverse effect ttpon third watercottrse 
States. WhiIe such an effecr must be capable of being 
established by objective evidence and nof be triv iaI in nature, it 
need not rise to tlie level of being substantial."40 

6.40. It is  unnecessary for the purposes of the present case to determine 
whether the changes made to Article 7 by the ILC in 1994 correspond or 
not to the position under general international law. The reason is simple: 
in the present case, there is no dorrbt (a) that Slovakia 
"intentionally.. .causeci the eve~it which had to be prevented", (b) that ir 
has - in particrrlar tIirougIi its studied failure tu agree on an interirn warer 
management regirne as required by Afiicle 4 of the SpeciaI Agreernenr - 
"abstained from abating" the Iianri it has caused, arid (cl tlrat, as shown in 
Chapter 3 and in further detail in the Scie~ff~@c EvaIuntiorr to this 
Counter-Memorial, the harm caused is ~ignificant.~' 

6.41. Moreover the possibility - contemplated by Article 7 in its final 
formulation - that significant harm might be caused to another State in 
no sense absolves the responsible State from its obligation not to use a 
watercoiirse in a n  inequitable or unreasonabte way, as retlected in Article 
5 of the Drafi ArticIeç. TIrat obligation js, in the ILC's words, 
"fundamenraI", "basic" and "well-esiabl i~hed" .~=  For the reasons gi ven, 
it was cIearIy viaIated in the present case. 

the reason explained in the lext, "and no1 as a means of raising the threshold" of 
h m :  see AlCN.41SR.2353, 6 July 1994 at p27 (Mr Bowett, Chaiman of rhe 
Drafiing Cammitree). 

40 Ibid, at p 212. For the t c ~ t  of ArticIe 3 see p 206. 

41 See above, paragraph 3.15 et seq. See below, Scierrtific Evaiüaiiun, HC-M, vol 2, 
chaps 2 , 3 , 4  & S .  

42 Report of the International Law Commission on the Work of ifs 46th Session, 
2 May-22 July 1994 (UN Doc A149110) at p 218. And see above, paragraph 6.27. 



(3) SLQVAKIA' S ARGUMENT THAT VA RIANT C WAS L A w a  APART 
FROM THE 1977 TREATY 

{a) The argumenf ofrhe Slovak Memurid 

6.42. The Slovak M e r n ~ r i a l ~ ~  seeks to argue that Variant C was and is 
lawful under customary international law - while at the same time 
disputing the relevance of any rule of customary international law otlier 
than the norm pacta sunt s e r v a n d ~ . ~ ~  

6.43. The question here is not whether there is a "peremptory ruIe 
prohibiring the diversion of tioundary r i ~ e r s " . ~ ~  No doubt Hirngary couId 
have consented to the diversion of the Danube rhrough the construction 
and operation of Variant C, but it is cIear that it did riot so consent, and 
as wiII be çhow11 Iater in fhis Chapter, the 1977 Treaty did not involve 
any consent to uniIatera1 diversion. Quite apart frorn the fact that the 
Treaty was Iegally terminated at the time of the diversion, Hungarian 
consent had been given in the framework o f  the organised joint operation 
and control of a barrage system, and not of the unilateral implementation 
of a partial and different s y ~ t e r n . ~ ~  

6.44. The section of the Slovak Mernorial çpecifically devoteci fo the 
conformity of Variarrt C with ciistomary internationa1 1aw,4? after casting 
doubt on the "no-Iianri" principle an  the grorrndo tfiat it is "evdving" or 
"soft Iaw", does Iiitle but refer back to the 1977 ~ r e a t y . ~ ~  Despite the 
vague and undocurnentd assertion that Variant C is "well within the 
accepted baundç of State practice",49 the passage is IittIe more than a 
repetition of the "approximate application" argument under another 
guise. It fails to address the question of whether Variant C would have 
been lawful apart from the 1977 Treaty, which is the initial hypothesis on 
which the passage is ostensibly ba~ed.~O 

SM, paras 7.43-7.47,7.72-7.85. 

SM, para 1.72, and cf above, paragraph 5.04. 

See SM, para 7.43. 

Set: beiow, paragraphs 6.82-6.104 for rhe SIovak Mernorial's novei attempt to 
justify Variant C as an "approximate application" o f  the 1977 Treaty. 

SM, paras 7.72-7.86. 

SM, paras 7.77, 7,83,7.84, 7.85, 7.86. 

SM, para 7.8 1 .  

SM, paa  7.73 ("ln any evenf fi.e., apm from the 1977 Treaty], Variant 'C' aIsa 
conforms with general international Iaw"). 



6.45. At the same time the SIovak Mernoria1 contends that Hungary has 
suffered no significant h m  as a resulr of Variant C, asserti~rg for 
example that Hungary "has not ... lost the use of 40 km of its water~".~ '  
As the photographs of the reIevant stretches of the Danube show, there 
has been such a loss (See Plate 8). It is associated with the loss of several 
harbours in the affected stretch, and by damage and loss which were 
identified in the Hungarian Mernorial and are further discussed in 
Chapfer 3 of this Catrnter-~ernoria!? To assert that the loss of 80 per 
ce~it arrd more of the flow of a river - quite apart from the threat to 
groundwater and to the environment - is not "significarrt Iram" is 
rernarkabIe. Tt recaIIs the çtatement of the EC Commissioners, in 
response to a simiIar SIovak daim: 

"It may be that the evaluation scale for environmental impacts in 
the Slovak Republic is quite different, but every expert in the 
rest of Europe will regard it as a significant ecological damage 
if the average discharge of a river is reduced to about 20% as 
compared to natural conditions, if 4500 ha of alluvial forests are 
seized (see the Fauna-Flora-Habitat Directive of the CEC), if 
there is a redtrction of tlie riaturaI fluctuations of tlre gronnd arid 
surface water IeveIs nearIy to zero and so on."53 

6.46. Thus it is beside the point to specnIate whether a harmIess 
uniIateral diversion might be permitted under generaI international Iaw. 
The point is that the unilateral diversion operated under Variant C was 
far from harmless. 

(b) The Lac Lanoux Case 

6.47. In rhis context the SIovak Mernorial rnakes severaI rkferences to 
tire Lac tanom case in order tu jrrstify under generaI internationa1 law ifs 
diversion of water by tlre operation of Variant C. According tu BIovakia, 
the arbitral award establishes the rule that: 

"So long as the waters are returned, even substantia1 changes in 
river flow require no consent of the other riparian". 

52 See HM, Chapter 5, Section C; above, paragraphs 3.24-3.35. 

53 Professor J Srhreiner, Hcad, EC hperrs Group, Lcner ta Mr P Benrtvides, Direcror. 
Exiemnl PoIilicaI Relations, European Commission, I O  February 1994; HM, 
~nnexes, vol 4, annex 139. 



6-48. A carefuI reading of the arbitra1 awards4 contradicts the SIovak 
clainr. Lake Lanoux is entireIy situatecl on Frerich territory and receives 
its waters from sources and rivers in France. Its o~rly orrt1et is the strearn 
Font-Vive whicli iç one of the origins of the river Carai, which flows for 
25 h r  on Frerrch territory before reacfring Spai~i arid flows on Sparrisl~ 
territory for 6 km before joining rhe Spanislr river Skgre. Ar no stage 
does it conçtitute tire boundary between tlre two States. Spain and Frarrce 
signed at Bayonne on 26 May 1865 a Treaiy arrd an Acte Additionnel in 
order to determine tfie boundary and the regirne of the boundary waters. 
The Acte Additionne1 recognises the right of each State to use such waters 
(Article 9), but tlre other Siaie must be informecl of any project or works 
which couId ~harrge the regi~ne or the volume of watercourses to be used 
by fIie other S m ,  and has the right tu be consulted (Article 1 1J55 

6.43. In 1950, the French establishmcrrt EIectricité de France institut4 
a projeci to diveri the waters of Lake Lanoux towards a differerrt French 
river, the Ariége, tu use thern first for a hydroelectric power pIant and 
tlren to take downstrearn an equivalent quantiv of waters from the 
Ariège which wouId be restored to the Caro1 by a tunnel under the 
niountains. Tlie Spariish arrthorities received tlie assurance tIiat the 
project wouId nat change in arry way the water regirne on Spanish 
territory, since a quantify of water strictIy q u a 1  to tlrat diverted from 
Lake Lanoux wouId be restared to tfie river Carol, before it readred 
Spain.56 Moreover, tfiere was to be rro difference in the quaIify of the 
water returned as cornpared with tIiat diveried. 

6.50. There is a huge difference beiween the Lac Lanoux case and the 
present one. One of tlre basic eIernerrts in the Lac Larroux case waç that an 
equa1  quanti^ and q u a l i ~  of water wuuId be restored to tIie River Caro1 
before it reached Spariish territory. Here, the buIk of the Danube's water is 
diverted before it reacheç Hurigarian territory and is restored onIy 40 
kiIornetres downçtream, drying out a Iarge Hungarian area on tlre right 
bank. WhiIe in t1re Lac Lanoux case ir couId be argued that the obligation 
to obtain prior agreement couId not restrict f i e  territorial cornpetence of 
France coricerning matfers which took place entirely on its territory, Irere 
tlre diversion of the water dimirrishes considerably the quantity of the water 
of the Danube on H~rgar ian  territory, thereby violating i ts sovereignty. 

6.5 1. There are other differerrces. The Arbitra! Tribunal stated that its 
decision sIiouId be based on the 1856 Treaiy arid itç Acte Additionnel, 

34 (1957) 12 UNRIAA 285. 

s5 (1 957) 12 UNRIAA 285, at p 289. 

5b  Ibid, a? p 282. 



but it wouId aIço take into account the rules of ge1rera1 inteniational 
I a ~ . 5 ~  However, it co~~sidered tlrat by its rna~rdate it had to rernairr in tlre 
franiework detemined by the hw parties. These corrsiderations explairi 
the foIIowing paragrapl~s, which are essential for the present case: 

"...[G]râce a Ia restitution opérée selon le niécanisnre décrit 
pIus haut, aucun usager garanti ne sera Iésé dans sa 
juuissan ce...; le voIurne à I'étiage des eaux disponibles du 
Carol, au passage de Ia frontière, ne subira, à aucun rnome~it, 
urre diminution. .. 
On aurait pu attaquer cette concIusiorr de pIuçieurç manières. 

0 1 1  aurait pu soutenir que les travaux auraient pour conséquence 
une poIIution défirritive des eaux du Carol, ou que les eaux 
restituées auraient une cornposition chimique on une 
température, o u  telle autre caractéristique pouvant porter 
préjrrdice aux intérets espagnoIs. L'Espagne aurait aIors pu 
prétendre qu'iI était porîi! atteints, contrairerne~rt k 1' Acte 
additionne1, à ses droits. Ni Ie dossier, rii les débats de cette 
affaire ne portent Ia trace d'une telle aIIégation. 

On aurait pu également faire vaIoir que, par Ieurs caractkres 
techniques, Ies ouvrages prévus par le projet français ne 
pouvaient pas assurer en fait Ia restirution d'un voIurne qui 
corresponde aux apports rratureIs du Lanoux au Carol, par dé- 
fectuosité soit des i~istrurnents de mesure, soit des mécanismes 
de restitution. La questio~r a ite effleurée darrs le Contre- 
Mémoire espagnoI (p 86)- qui a souligné "I'extraordinaire 
cornpIexité" des procidés de corrtroIe, leur caracrère "très 
onéreux" et les "risques d'avaries ou de négIigcnce, dans le 
maniernent de Ia vanne et d'obstruction dans le tunneIn. Mais iI 
n'a jamais <té a1Iegué que les ouvrages envisagés présentent 
d'autres caractères ou entraînent d'autres risques que Ies 
ouvrages du rnêrne genre qui sont aujourd'hui répandus dans le 
rnunde entier. II n'a pas et6 affirmé cIairement que les ouvrages 
prévus entraîneraient un risque anonna1 dans Ies relatio~is de 
voisinage ou dans I'utiIisation des ea~x ."~S  

57 Ibid, at p 301. 

58 Ibid, at p 303. In transIation (24 ILR p 123) this reads: 

"[Tjhanks to the restitution effected by the devices described above, none 
of the guaranteed users wiII suffer in his enjoymenl of the waters ... ; at the 
Ioruest ruater IevcI, rhe yo1u1ne of the surpIus waters of the CaroI, at the 
boundary, wiII at no fime suffer a diminution ... 

One might have attacked this concIusion in scveraI diKercnt ways. 
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6.52. The rneaning of this long quotation is that, although the parties to 
the dispute did naf submit certain arguments, if they had done so, the 
Tribunal wouId have had to conçider tlrem seriorrsly. AII these elamenfs 
appear in the presenr case submitted to the Confi whîcich is being asked to 
consider the pollution and the quant@ of the water due to the diversion 
as well as the credibility of technical arguments. 

6.53. It is true that the Tribunal did not require prior agreement for a 
project which only affects the territory of one of the States concerned. 
However, having said rhat a "droit de veto" wouId be unacceptable in 
th is  rnatter, the Tribunal added: 

". . . IL]a pratique internationale recourt de préférence à des 
çoIutionç moins extrGrnes, eIi se boniant a obliger les Etats à 
rechercher, par des tractations préalables, les termes d'un accord, 
sans subordonner a la concIusion de cet accord l'exercice de leurs 
compétences. On a ainsi parlé, quoique souvent d'une manière 
impropre, de 'l'obligation de négocier un accord'. En réalité, les 
engagements ainsi pris par les Etah prennent des f o m s  très 
diverses et ont une portée qui varie seIon la rnaniére dolit ils sont 
difinis et selon les procédures destinées a Ieur mise en oeuvre; 
mais Ia réalif6 des obligations ainsi souscrites ne saurait Gtre 
contestée et peut E ' e  sanctionnée, par exemple, en cas de rupture 
injustifiée des entretiens, de délais anormaux, de mépris des 
procédures prévues, de refus systématiques de prendre en 

It  couId have been xgued fhat the works would bring about an üItimate 
poIIrition ofrhe waters of the Carol or that the remrned waters would have 
a chemicaI mmpmitioti or a temperakrre or some other characteristic 
which cuuId injure Spanish interests. Spain rarild rhen have clainred that 
her rights had been impaired in violation of the Additional Act. Neither in 
the dossier nor in the pleadings in this case is therc any trace of such an 
allegation. 

It could also have been claimed that, by their technical character, the 
works envisaged by the French project could not in effect ensure the 
restitution of a vuIume of ivaier curresponding Io rhe naturaI contribution 
of fhe Lanoux to the Carol, eirher because of defécts in measuring 
instruments or  in merhanical devices tu be used in making the restitution. 
The question ivas IightIy touched upon in the Spanish ruunter-Mernorial 
(p 85) ruhich underiined the 'extraordinary camplexiiy' of procedures for 
cantrriI, ttieir 'very onwous' character, and the 'risk of damage or of 
negligence in the handling of the watergates, and of obstniction in the 
tunnel'. But it has never been alleged that the works envisaged present 
any other character or would entail any other risks than other works of the 
same kind which today are found al1 over the world. It has not been 
clearly afirmed that the proposed works would entail rn a b n m a t  risk in 
neighbouriy relations or in the u~iIimtion of ttre warers." 





". . . i l  faut souligner combien sont intimement liées l'obligation 
de tenir compte, au cours des tractations, des intérêts adverses et 
l'obligation de faire a ceux-ci, dans la solution retenue, une 
place raisonnable. Un €rat qui a conduit des négociations, avec 
compréhension et bonne foi, selon l'article I I de l'Acte 
additionel, n'est pas dispensé de faire, dans la solution retenue, 
une place raisonnable aux intérêts adverses, parce que les 
conversations ont été interrompues, fit-ce par l'intransigeance 
de son partenaire."G2 

6.57. These principles are entirely applicable to the present case, in 
both of its stages. First, Hungary's proposais to collect further scientific 
data concerning the impact of the Project on vital aspects of its 
environment before continuing the construction of the Nagyrnaros 
barrage were not taken into cons iderat ion. Later, CzechasIovakia agreed 
to negotiate only while continuing to construct Variant C, and without 
consideration for the legitimate interests of Hungary. 

(c) The Diversion of Wuferfium the Meuse case 

6.58. The SIovak Memorial also relies on the opinion of the Permanent 
Court in the Diversion of Watersfrom the Meuse, arguing that the test for 
the legality of un foreseen acts within the context of a watercourse treaty 
is whether the obligations of the parties under the treaty are interfered 
with and whether the achievement of the objectives of the treaty i s  
harmed. According to the Slovak Memorial, the Court found that, in  the 
absence of a provision requiring the consent of Belgium, the Netherlands 
was entitled to dispose of the waters of the Meuse at Maastricht, 
provided that the rreaty obIigations incumbent upon it were not ignored. 
The Slovak Memorial concludes from this that Variant C is fully 
compatible with the objectives of the 1977 Treaty regime.63 

62 ( 1  957) 12 UNRIAA 285 at p 3 17. In iranslation (24 ILR p 14 1 )  this reads: 

"it must be stresscd how closely Iinked together are the obligation to take 
inlo considcration, in the course of negotiations, adverse interests and the 
obligation to give a reasonable place to these interests in Ihe solution 
finaIIy adoptcd. A State ivhich has conducted negotiations with 
understanding and good faith in accordance with Article II of the 
Additional Act is not relieved from giving a reasonable place to adverse 
interests in the soIution i t  adopts simpIy because the conversations have 
been interrupted, even though owing to the intransigence of its panner." 

63 SM,paras7.82,7.83,7.96. 



6.59. An attentive reading of the opinion of the Permanent Court 
undermines the Slovak alIegations. AIthough one of the main issues 
raised in the case was Belgium's desire to obtain the Netherlands' 
consent to the construction of a new canal connecting Antwerp to the 
Rhine, the Court declared that it was in no way concemed with this 
question, stressing that its task was- 

"Iimited ta a decision on the IegaI points submitted to it as to 
whether or not certain works constructed by the Belgian 
governrnent do or do not infringe the Treaty of 1863."# 

6.60. The Court added that, although in the course of the proceedings 
occasional reference had been made to the appIication of the general 
rules of international law as regards rivcrs- 

"the points submitted to it by the Parties in the present case do 
not entitle it to go outside the field covered by the Treaty of 
1 863 .''Gs 

In sirnilar vein the Court refused to consider an argument which "goes 
beyond what the text of the Treaty wilI support".66 

6.61. Thus, contrary to the allegations of Slovakia, the case related 
excIusiveIy to the particular treaty obligation in force between Befgium 
and Netherlands. No general principles were enunciated or applied, and 
the opinion thus has no bearing on the present dispute. 

SECTION B: THE ILLEGALITY OF VARIANT C UNDER 
APPLICABLE TREATIES 

6.62. A num ber of comments are necessary in response to the sections 
of the Slovak Memorial açserting the legaliîy of Variant C under 
appIicabIe treaties:67 these remarks supplement the treatment of this 
issue in Chapter 7 Section B of the Hungarian Memorial. 

64 Diversion of Woierfrom ~ h e  Meuse, PCIJ Ser AIB No 70 (1 937), p 16. 

65 Diversion of Waferfiom [he Meuse, PCI J Ser AIB No 70 (1 9371, p 16. 

66 Ibid, p 20. 

67 . See SM, paras 7.48-7.7 1 .  



( 1 ) THE 1 976 CONVENTION ON THE REGULATION OF. WATER 
MANAGEMENT ISSUES OF BOUNDARY WATERS 

6.63.  Slovakia recognises that the Boundary Waters Conventioii, 
signed at Budapest on 3 1 May 197G,6& is an essential instrument between 
Hrrngary and Slovakia which is sri11 in force and governç the rnarter of 
water Brjth Parties agree tliat the 19% Convention is st il1 
in force. This means tliat the two Parties had to respect the obligation 
under Article 3 ( a p  

"not to carry out any water management activities without 
rnutnal agreement, which wouki adverisely affect tlre jointly 
defined water coriditions." 

5.64. Accor-ding to Article 2 of the Convention, the material scope of 
"water management activities" is very large and includes in particular 
activities which may bring changes in the natural water conditions, such 
as, in particular, the reguIation of water courses, the constrnction of 
reservoirs and flood conIr01 dykes, the utilisation of water resources and 
hydroeIectric development. The Convention fmher  provides thar the 
parties shall inforin each other of their Iongferm deveIopmerrt plans of 
water management, mainly concerning water management activities on 
boundary waters (Article 3(c)) and shall engage in prior negotiations on 
the impacts of water management activities (Article 3(d)). 

6.65. In the Hrnigaria~i Mernoria1 it was sliown t h ,  by not giving drre 
notice ro Hrrngary of the construcrion of Variant C, and by not enrering 
into corisuIfations, CzechosIovakia did not observe these provisions, 
which reflect general international lawn70 Slovakia affirrns that such 
obligations were in fact performed by the 1977 Treaty and its 
implementing measures, which have tu be considered as a lex 
speci~iis.~' Nothing supports this allegation. The obIigation to co- 
operate in the trtiIisation of water rewurces, to inform the other Party of 
pIarrned activities having ari impact on baundary waters and to engage in 
prior negotiations on the impacts of water management activities, were 
not performed by the mere adoption of the 1977 Treaty. They were 
continuing obligations to be performed as occasion required. 

6B See HM, Annexes, vol 3, annex 19. 

69 SM, paras 6.43-6.46. It aIso recognises that water purity remains under the 
regdation of the 1976 Agreement (SM, paras 7.70, 8.40). See also HM, paras 6.50- 
6.55, 7.25-7.27 and also HM paras 4.33-4.35. 

HM, paras 7.57-7.63. 

71 SM, paras 7.55-7.66. 



6.66. In addition, Slovakia itself recognises that the 1976 Convention 
applies to al1 boundary waters and not only to the Danube. How then 
cotrld the 1977 Treaty be considered as the "rnutuai agreement" foreseen 
by tfie Corrvention on Boundary Waters? Iir any case, Variarrt C was not 
foreseen by the 1977 Treaty. 

(2) THE 1 948 DANUBE CONVENTION 

6.67. SIovakia insi& on the strppoîed be~iefits of the Barrage System 
and especiaIIy of Variant C for navigation on the ~ a n r r b e . 7 ~  Article 18 of 
the 1977 Treaty contains precise obIigati011s with regard to ~ravigrrtion on 
one hand and refers to the Convention Concerning the Regime of the 
Navigation on the Danube, signed at Belgrade on 18 August 1948,73 on 
the other. It is thus necessaty to examine first the scope and the meaning 
of ArticIe 18. 

6.68. SIovakia ignores in particrrlar Article 18(4) according tu which: 

"The conditions for navigation in the old bed of the Danube 
shall be specified in the operating and operational procedures." 

Thus it was agreed that there would be navigation in the old bed of the 
Danube, tlie conditions for which were to be defermined by the two 
riparian States. This was not done, and there is now w international 
navigation in the main bed of the Danube, which has been IargeIy 
deprived of w-er. 

5.69. Artide 1811) of the 1977 Treaty also provides that 
Czechoçlovakia and Hungary sha1I ensure rininterrupted and safe 
riavigatiori on the international waterway both during the co~rçtrrrction 
and during the operation of the Systern of Locks, in conformi@ with 
Article 3 of the 1948 Belgrade Convention. The obligation irriposed by 
Article 3 on the Parties is to maintain their sections of the Danube in a 
navigable condition, as well as to cary out works necessary for the 
mai~ifenance and improvement of navigation, and not tu obstruct or 
hinder navigation on the navigable channeIs of the Danube. 

6.70. Essentially, the objective of Article I 8 of the Treav is 10 ensure 
uninterrupted and safe navigation on the Danube during work on the 
Frojects as well as during the functioning of thé Barrage System, in order 

72 SM, paras 4.47-4.49,6.143-6.155. 

73 See Convention concerning the Regime of Navigation on the Danube, Belgrade, on 
1 8 Augusi 1948,33 UNTS 18 1 ; HM, vol 3, annex 4'. 
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to compIy with the 1948 Da~rube Convention. In fact, Variant C is not 
able to guarantee such functions, and the main bed of the Danube is no 
longer available for navigation in emergencies, which can block 
navigation for weeks or even rn0nths.7~ 

6.7 1. SIovakia argues that tfie 1977 Treaty and related agreements were 
the means by wlrich Czechoçlovakia and Hungary carried out their 
obligations under the 1948 Treaty in respect to the portion of the Danube 
affected by the Pr~ject .~Qut improvement of navigation is not one of 
the major objectives of the 1977 Treaty, the preamble of which only 
speaks in geriera1 ternis of the interest of the Contracting Parties- 

"in the broad utiIization of the naîural resorirces of the 
Bratislava-Budapest section of the Danube for the development 
of water resources, energy, transport, agriculture and other 
sectors of the national economy of the Contracting States." 

6.72. SIovakia refers tu ArticIe 3 of the 1948 Danube Convention to 
counter the argument that Variart C contraver-res that C~r-rvention.~~ 
According to Article 3: 

"The Danubian States undertake to maintain their sections of the 
Danube in a navigable conditiori for river-going and, on the 
appropriate sections, for sea-going vessels, tu cany out tire 
works necessary for the maintenance and irnprovement of 
navigation conditions and not to obstruct or hinder navigation 
on the navigable channels of the Danube.. . "77 

6.73. Variant C is in clear Y iolation of this articIe. The operation of 
Variant C made commercial navigation and the transit of iriternational 
shipping in the Danube between river kilometreç 1852- 18 1 1 impossible; 
it also elirninated growing small-boat t o u r i ~ m , ~ ~ .  and impacted on the 
rights of Hungary as a riparian state in matters such as emergency 
prevention and management, customs and health regulations. 

74 See above, paragraphs 3.85-3.93. 

73 SM, para 6.49. 

7o SM, paras 7.48-7.50. This reference to the Hungarian Declaration of 1997 is 
incorrect. It should read "para (5)f of Pari III", instead of "para 5(c) of Part III". 

77 HM, Annexes, voI 3, arinex 4. 



6.74. Given the experience of the functioning of Variant C and of 
Gabcikovo, it rnay be asked whether Slovakia could ever ensure 
trninterrupted and çafe navigation on the Danube.79 

(3) THE 1958 BUCHAREST CONVENTION CONCERNWG FISI-IiNG iN THE 
WATERS OF THE DANUBE 

6.75. Slovakia insistç on the links berneen the 1958 Bucharest 
Convention wirh the 1977 Treaty.80 Accurding tu Article 20 of the 1977 
Treaty, the Contracting Parties "shall take appropriate Ineasures for the 
protection of fishing interests in conformity with the Danube Fisheries 
Agreement, concluded at Bucharest on 29 January 195 Under 
AriicIe 5 the Pa~fies aIso had to carrjr out irhprovernenf works and 
pisciculturaI operations to ameliorate the naturaI condit ions for tlre 
breeding, growth arid normal increase in stocks of fis11 of economic 
importance. However, Slovakia omits to refer to paragraphs 3 and 4 of 
Article 5 which provide that: 

"3. ln the sve~it of the erectio~i on the Danube of water 
engineering workç, in particular dams, whidi rnay change the 
hydroIogica1 and hydrobioIogica1 regirne of tfie river, those 
Contracting Parties which construct and use the said works shaII 
prepare in advance and apply jointly a plan of action to 
safeguard the normal migratory movements of fish. 

4. The Coriîracting Parties sIraII at the same tirne car-ry out 
such piscicultural operations as will safeguard the noniiaI 
breeding and development of economicaIIy valuable species of 
fish, in the sections of the river situated above and below the 
said works, under the new environmental conditions created by 
tlre erection of those works." 

5.76. Article 3 determines the rerritoriai scope-of the application of the 
Convention, including the tributaries of the Danube up to the maxirnurn 
extent of its flood waters, and lakes, estuaries and pools permanently or 
temporarily connected with the Danube. 

5.77. Czechoslovakia did net compIy with these provisions, either 
before or afier the constrrrction of Variant C. It did no1 prepare i ~ i  
advance and apply jointly with Hungary - or even unilateraliy - a pian of 

79 See above, paragraplrs 3.90-3.93. 

8o SM, paras Q 50-G.54. 

HM, Annexes, vol 3, annex 2 1 .  



action to safeguard the migratory movements of fish. It did nothing to 
safeguard the nomal breeding and development of fish in the sections of 
the river situated above and below the new canal, especially under the 
new environmetital conditions created by Variant C .  In fact, important 
spawning and breeding waters of tlie Szigetkoz - which were covered by 
the 1958 Convention - are dried out and lost for the purposes of that 
C o n v e n t i ~ n . ~ ~  

SECTION C: THE ILLEGALITY OF VARLANT C UNDER THE 
1977 TREATY 

6.78. Slovakia contends that the 1977 Treaty was stiIl in force at the 
time of the operation of Variant C in October 1992, and seeks to justify 
its unilateral action by reference to the Treaty. That is not an easy task 
since none of its provisions, even interpreted with the greatest flexibility, 
allows any ground for such an operation which was never contemplated 
by the drafters-and which pIainIy contradicts several of its provisions, as 
aIready demonstrated in the Hungarian M e m ~ r i a l . ~ ~  

6.79. The difficulty of the task explains Slovakia's attempts to rescue 
Variant C under the 1977 Treaty by resort to bvo novel and peripheral 
arguments. The first is that Variant C was an "approximate application" 
of the T r e a ~ . ~ ~  The second is that it  was necessary by way of 
"mitigation of da~nage" .~~  These arguments will be reviewed here. 

(1) V A M  C WAS NOT AtPI?IORISED BY THE 1977 W A T T  

6.80. SIovakia's attemptg6 to persuade the Court that Variant C was 
implemented in conformity with the 1977 Treaty finds no ground in the 
provisions of the Treaty itself - not one of which is relied on in the 
S Iovak argument. Of course, the Treaîy was not in force when Variant C 
was implemented, and whatever argument there might have been on that 

82 cf. A Vida, "Ichthyological Aspects of the Gabtikovo-Nagymaros Projecl", HM, voI 
1, appendix 2, 372-387 and Convention beiwcen the Govcrnments of Romania, 
Bulgaria, Yugoslavia, USSR conceming fishing in ihe \vavaters of the Danube signed 
at Bucharcst, 29 January, 1958, HM, voI 2, annex 16. 

83 See HM, paras 1.16, 7.04-7.43. 

84 Sec  SM, paras 7.1 1-7.33. 

85 SM, paras 7.34-7.40. 

86 See SM, para 7.1 I ff. 
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with in derai1 in Hrrngary's Mernorial as weII as eIsewhere in this 
Counter-Memorial.93 Let us simply recall at this point that Hungary was 
not in breach of its treaty obligations rtt the time when Czechoslovakia 
decided unilaterally to irnplement Variant C. Throughout, Bungary was 
willing to resolve tfie dispute by negofiafians, by invoIving rliird parties 
and even by resort to the Court. 

6.84. Nevertheiess, Iet us for the sake of argument consider the so-called 
"approximate application" of a treaty in its own right. Slovakia presents 
this notion as if it were a well-established and self-evident rule of positive 
intemational law. This is ceriairrly rrot the case. There is no srich rule in 
irrteraational Iaw, and, parficularly, in tlre intemafi011aI Iaw of rreaties. 

6.85. SIovakia States in paragraph 7.17 of its Mernorial that 'Yhe 
entitlement of a State to put, as best as it can, a treaty into effect in the face 
of unlawful refusal by the other party to fulfil its obligations, is entirely 
consistent wiîh established principle"'. It locates its d iscusçion of 
'bapproxirnaf e appIicat ion" under tfis auspices of "pacfu J U H ~  servupfda" 
(para. 7.19) as weII as presenting it as the caunterpart of ffie rule acccirding 
to which "a State cannot benefit from its own wrongdoing" (para. 7.24). 
Both ideas are of long standing in international law; it is remarkable then 
that the doctrine of "approximate application" is  virtually unheard of. 

6.86. The idea of an "appr.oxirnate appIication" of a treary finds 
support. neirher in the practice of stares nor in the jurisprudence of the 
Court or of any arbitrai tribunal. For exainple, had the doctrine been an 
estabiished principle, it could have been employed and should at least 
have been referred tu in the Interpretation of Peace Treaties Case 
(Second Phme].g4 But there is no trace of the doctrine in that Opinion. 

6.87. The "approximate application" doctrine is not a customary rule, 
nor is if a generaI pririciple of Iaw as understaad iri  Article 38(c) of tlie 
Statutc of the Court. The Slovak Mernorial is unable to rely oii any 
provision of the 1969 Vienna Convention on the law of treaties which 
would, even indirectly, support the authority of "approximate 
appIication" as a positive rute of public international Iaw. The only 
article wfiich deais with the conduct to be adopted by one sfate party to a 
treaty on account of breach by another p a q  is Article 50. This Ieaves no 
other choice than invoking the breach "as a ground for Zerminating the 
treaty or suspending its operation.. ." Neither of these alternatives may be 
assimilated to an "approximate application" of the Treaty. 

9f Sec HM, paras 3.109-3.126,s. 106-5.137; above, paragraph 3.07 st seq. 

94 A h i s o v  Opinion on the Interprefation of Peace Treaties with Bulgaria, Hungaty 
and Romania {Second Phase), ICJ Reports 1950 p 221. 



6.88. Nor is any trace of the so-called rule to'be found in the law of 
state responsibility. This envisages that counter-masures may be taken 
in certain cases by a state confranred with an actrral breach of a treaty, 
but in no way gives any credence to the idea that a state rnay otherwise 
rewrite treary provisions so as ta give effect to them in an "appropriate" 
way. 

6.89. The Slovak Mernorial implicitly recognises the non-existence of 
any suc11 rule by referring fo "approximate application" as a 
"doctr i~~e".~~ Bur even as a "doctrine" it is virtnaIly rrnkriown. As far as 
cari be discovered, this doctrine has been discussed by onIy one aurhor, 
namely Shabtai R ~ s e n n e , ~ ~  who bases his discussion on one separate 
opinion by Judge Sir Hersch Lauterpacht in 1956 in Admissibili~ of 
Heurings of Petitioners by the Commitfee on South West ~frica.97 There 
is no reference to the doctrine of "approxirnafe appIicationm in any 
Ieading text, as illustrateci, for instance, by the silence of the ninth edif ion 
of Oppenheim 3 J~l~rnafionni L m  on that point.9g This aione would 
sufice to cast very serious doubt on the intemationa1 recognition of this 
doctrine by states as an applicable rule of international law. 

6.90. In any event, Judge Latiterpacht's separate opi~rioir does not 
support the views expresse8 by SIovakia with respect to the value and 
implications of the ço-called "dactri~ie". The same conclusiori can be 
drawn from the commentary produced almost 30 years Iater by Rosenne. 

6.91. The question asked of the Court in 1956 was very specific. The 
Court was açked whether it was "consistent with the advisory opinion of 

95 SM, pras7.2I,7.22, 7.41. 

96 S Rosenne, Breach o J T r e a ~  (Grotius, Cambridge, 1985) at pp 95-101 

97 Advisory Opinion on Admissibility ofHearings of Petitioners by the Cornmittee an 
South Wesi Afiicil, ICJ Reports 1956 at p 45. 

9s Uppenfreiln 's In~ernafia*rul Law ( 9 h  edn, ed Sir Roben Jennings a? Sir Arthur 
Watts, Longman, London, 1442). No reference to the sa-caIIed doctrine is !O bc 
found in the foliowing books (page references art: to the sections where one mi@ 
have expected to find some reference to the doctrine, if it existed): Lord McNair, 
The Law of Treuiies (Oxford, Clarendon Press, 1961) pp 539-586; 1 Detter, Essays 
on the Law oJTreaties (Sweet & Maxwell, London, 1967) pp 89-94; C Parry, "The 
Law of Treaties", in M Sorensen Id) Manuul of Prrbiic hrfernnzionnl Law 
(McMilIan, London, 1968) pp 239-240; G Hariisai, Some Fliirdufncntnl PmBlemir 
drhe Law ojTrealies (Akadétiiia KiadS, Budapest, 1973) pp 3 IO-326,322-323; Sir 
Ian Sinclair, The Vienna Convention otr [Ire Law of Trmiks Mmchesfer, 
Manchester University Press, 1973) pp 188-190; TO Elias, The Modern Law of 
Treaties (Dobbs Ferry, Oceana Publications, 1974) pp 1 14-1 18; Reuter, 
Introduction ail droit des traites ( P U F ,  Paris, 1985) pp 158-168; Ainerican Law 
Institute, Resiaienzenr tifthe Lnw Tfiird. Fareign Relations Law of the Utiited Stares 
{Sf Paul, Minn, American Law Institute Pnblishers, 1986) voI 1, pp 216-2 18. 



the International Court of Justice of 1 1 July 1950 for the Cornmittee on 
South West Africa, established by General Assembly resolution 749 A 
(VITI) of 28 November 1953, to grant oral hearings to petitioners on 
maners relating to the Territory of South West Africa7'?9 The Iegal 
problem to be solved by the COUR was conditioned by its institutional 
character. The Court was deaIing with the legal powers of a body, the 
Cornmittee on South Africa, created by the General Assembly acting in 
effect as successor to the CounciI of the League of Nations as the 
cornpetent body to supervise the continuation of the Mandate for South 
West Africa, after the League of Nations had disappeared. The question 
asked of the Court was furthemore closely connected with the 
obligations of the Mandatory under the Mandate System, the Court 
having held in 1950 that those obligations continued "~nimpaired" , '~~ 
nomithstanding the fact that the Mandate as a treaty disappeared with 
the disappearance of one of the parties to it, the League of Nations. 

6.92. As stated by Sir Hersch Lauterpacht, the legal rules to be 
considered and applied in  this context were- 

"connected with the nature of the régime of the territory of 
South West Africa as declared in the Opinion of I I  JuIy 
1950".'0' 

He insisted then on the special character of this regime, which was- 

"in the nature of an objective law which [was] IegalIy operative 
irrespective of the conduct of the Union of South Africa."'o2 

He also explained that- 

"that status must be given effect except in so far as its 
application is rendered impossible, in terms of ifs general 
purpose, having regard to the attitude adopted by the Union."lo3 

6.93. Interesting as it rnay be, this opinion was not supparted in any 
passage of the Advisory Opinion itself, from which Sir Hersch Lauter- 
pacht's view may be considered a virtual dissent. Judge Lauterpacht was 
able to arrive at the same result as the Court, but did so by an entireIy 
different route. 

99 ICJ Reports 1956 at p 24. 

'OD Ibid, p 27. 

IO1 Ibid, p 46. 

IO2 Ibid, p 46. 

'O3 Ibid, p 46. 



6.94. Furthemore, there are striking differences between the legal 
problems which arose in the Advisory Opinion of 1956, and those in the 
present case. These differences are due, infer alia, to the different IegaI 
nature of the relationships in the two cases, and in pariicular to the 
special rights and obligations involved in the Mandate as compared with 
the 1977 Treaty. 

6.95. As to the IegaI nature of the reIationships, the specific obligations 
bearing on the Mandatory were established on the basis of a sui generis 
regime, characterised by its objective nature, in the very special 
institutional context o f  the League o f  Nations, and subsequently of the 
United Nations. On the other hand, the 1977 Treaty was an ordinary 
bilateral treaty, established in accordance with classical rules of 
internat ional law. 

6.96. Furthemore, in the case of the Mandate, the upholding of the 
obligations of South Africa as a mandatory state was of paramount 
importance; this was because, as mentioned by the Court itself, the 
ultimate purpose of this regime was the protection and promotion of the 
rights of the peopIe of South West Africa.Io4 Obviously, no such a right 
was at stake in the situation in which Variant C was operated by 
Czechoslovakia. In one situation, there was the prolongation of a legal 
systein placed under the authority and control of a universal institution 
representing the international communiîy, with the aim of safeguarding 
"the sacred trust of civilisation rhrough the maintenance of effective 
international supervision of the administration of the Mandated 
Territory".Ios In the other case, there was a quite ordinary situation of a 
bilateral treaty between neighbouring states in a matter of specific 
conceni to both. The two situations are wholIy different. 

6.97. In fact - and contrary to what appears to be suggested in the 
Slovak Memorial- the opinion expressed by Sir Hersch Lauterpacht in- 
1956 insists very much on this difference of kind between the situation 
created by the existence of the Mandate and an ordinary treaty 
relationship between two states. Judge Lauterpacht stressed that breach 
of the Mandate - 

"is unlike the case of a breach of the provisions of an ordinary 
treaty - which breach creates, as a rule, a right for the injured 
party to denounce it and to cIaim damage."I06 

'O4 Ibid,pp27-28. 

IDS Ibid, p 23. 

[O6 Ibid,pp48-49. 



In other words, far from enumerating a doctrine on which SIovakia can 
rely, Sir Hersch Lauterpacht aflrmed the fundamental rule that a state 
confronted with a breach of the provisions of a treaty has the option of 
denouncing it and cIaiming damage, but cannot insist on its çpecific 
performance - stilI Iess impose same approximation to performance on 
the other Party. 

6.98. ln 'the present case, there is neither an objective regime nor a 
specific wniractual relationship between an international institution and 
a member state committed ta perform specific obIigations aimed at 
promoting the rights of a distinct people placed under its authoriîy. 

6.99. The same conclusion may be reached from Professor Rosenne's 
discussion of the doctrine of "approximate application" (which he calls a 
"the~ry"). '~~ (It should be noted that, in the meantirne, i.e., from 1956 
until 1985, this doctrine or theory had gained no weight in the actual 
practice of states or in the process of preparation, conclusion and 
implementation of the 1969 Vienna Convention which took place 
precisely during that period.) In his cornmentary, Rosenne insists on the 
fact that "Lauterpacht, with his characteristic caution, seems to have 
presented his statement of doctrine as though it had a limited forward 
thrust''.1°8 He stresses also that "this was not a case of contract or even 
of an ordinary treaty analogous to contract", but that Lauterpacht saw it- 

"as a case of the operation and application of multilateral 
instruments creating an international status or an international 
regime transcending a mere contractual relation."109 

6.100. Of equal interest are the lessons which, according to Rosenne, 
may be drawn from such a theory. He declares: 

"...what we have termed the doctrine of 'approximate 
application' means that, faced with a situation of established 

IO7 Rosenne, Breach of Trmw ( 1985) 0 6 .  

log Ibid, p 97. 

IO9 Ibid, p 98. Rosenne adds: "The essence of such instruments is that their validity 
continues notwithstanding changes in the attitudes or status or the very survival of 
the individual parties or persons concemed. Their continuing validity implies their 
continued operation.. . " 



breach (and not rnerely alleged breach), the parties themselves 
in the first instance, renegotiate and apply tlie treaty in good 
faith and where they are not successful in doing this themselves, 
then acting through or with the assistance of a competent 
international organ, whether judicial or not, are legally obliged 
to take steps to redrafi the treaty or refomulate the sub-system 
so as ta ençure its conrinued effective application."I 10 

6.101. Such a resuIt may only be achieved by way of negotiations. . 

According to Rosenne: 

"The doctrine of approxirnate application. ..if skilfully used may 
serve as a prod ro the renegotiation, reinterpretation or 
readaptation of a treaty .. ."' l '  

It is only in this respect, according to Rosenne, that the doctrine can be 
said "to contribute to the general stability ofjuridical relations". 

6.102. Thus even if the doctrine did exist as part of international Iaw, 
and even if (which Judge Lauterpacht denied) it applied to "an ordinary 
treaty", and even if tlte facrual situation in the present case had warranted 
having recourse to it, the doctrine would onIy have entitled 
Czechoslovakia to renegotiate the substance of the treaty - something 
that it consistently refused to do. There is no trace in  the two sources for 
the "doctrine" of any idea that it justifies a State adopting substantive 
unilateral solutions inconsistent with the treaty in question, especially 
where the solution, as with Variant C, is of a highly darnaging nature. 

6.103. It should be stressed that "approximate application" is the only 
Slovak argument seeking to demonstrate that no contradiction exists 
between the operation of Variant C and the obligations Iaid down in the 
1977 Treaty. The consequences of rejection of that doctrine as a basis for 
Variant C wilI be correspondingly fatal to the Treaty - even on the 
assumptions of the Slovak argument. 

6.104. Furthemore, even on those assumptions, the criterion Iaid down 
by SIovakia ta justify Variant C as an "approximate application" of the 
1977 Treaty is not satisfied. I l 2  In this passage of its MemoriaI, SIovakia 
stressed the "ternporary" and "reversible" character of Variant C. But the 
reversible character of Variant C is highly questionable, quite apart from 

I l 0  Ibid, p IOO. 

Ibid,p100. 

I SM, paras 7.28, 7.29. 



the fact that its operation has already produced persistent damage, the 
long-term consequences of which are difficult to assess. I l 3  

(3) "MITIGATION OF DAMAGE" DOES NOT EXCUSE UNLAWFUL 
CONDUCT 

6.105. The Slovak Memorial associates its argument from the 
"approxirnate appt ication" doctrine w ith a second argument, according to 
which "it is a general principle of internationa1 law that a party injured 
by the non-performance of another contract party must seek to mitigate 
the darnage he has sustained.""4 According to Slovakia, the operation of 
Variant C is justified because it mitigates the damage created by the 
purported wrongdoing of Hungary. 

6.106. Like "approximate application", the "mitigation of damage" 
argument is difficult to reconcile both with the facts and the jaw. As for 
the facts, it was shown in the Hungarian Memorial that negotiation was 
the means to find practical solutions aimed at Iimiting the costs and 
damage created by the partial reatisation of the Original Project. OnIy a 
negotiated solution wouId have secured an equitable outcorne, balancing 
the share of costs and benefits among the hvo parties for the readjustment 
of the Project. Hungary was ready to envisage different solutions and had 
expressed its readiness to compensate for the lasses arising from the 
situation.' 15 

6.107. On the contrary, the ,unilateral operation of Variant C by 
Czechoslovakia was to produce in the region concerned a whole range of 
damage and risks, in particular to the aquifer, the groundwater, the 
drinking-water supplies and the environment at large together with 
economic consequences, as already describecl.' l 6  

6.108. In such a context, it is ironic that Slovakia attempts to invoke 
environmentai arguments, narnely "the prospect of expenditure to minimise 
the environmental darnage and degradation caused by leaving existing 
constructions in their unfinished statew.II7 It is impossible to regard in the 
same light or to place on the same scale, on one hmd, the wide, multiple 

I l 3  Seeabove,pmgraphs3.l5,3.11Seiseq. 

' l 4  SM, para 7.34. 

l5 See e.g., HM, para 3.126. 

I See above, para 3.1 5 et seq. 

I I 7  SM, p a n  7.37. 



and far-reaching environmental and econornic darnage created by the 
operation of the Original Project and mutatis mufandis of Variant C and, on 
the other hand, îhe Iimited and definite harm created by the interruption of 
work in one part of the Project, for the compensation of which technical 
soIutions as well as financial arrangements could have been, and were, 
contemplated. 

6.109. Turning to the IegaI vaIue of the "mitigation of damage" 
argument, the first obseniation to be made is that the SIovak argument 
involves a categorical rnistake. Assuming international law to admit an 
"obligation to mitigate losses", this rule would be one of the "secondary 
obIigations"; it would riot be a primary abtigation, in the teminology of 
the International Law Commission since the beginning of its work in the 
field of state responsibility. In other words, SIovakia seeks to use an 
argument concerning the estimation of darnage to justify its engaging in 
substantively unlawful conduct. But mitigation of darnage cannot excuse 
unlawful conduct. 

6.1 10. In any event, the SIovak Mernorial is unable to demonstrate where 
this purported "general principle of international law" cornes from. Its only 
references are to certain decisions of the Iran-United States Clairns 
T r i b ~ n a l , " ~  a tribunal of a special charmer oriented rnainly to the 
setîlement of commercial disputes of a transnational character.II9 Indeed 
the main Slovak reference is not to a decision of the Tribunal but to a 
concurring opinion of one of its mentbers, Mr RM Mosk, in Craig Y 
Minisîer of Enerrn.120 That case involved a private dispute between an 
Arnerican citizen and the Ministry of Energy of Iran. It cornes then as no 
surprise that the law applicable to the conbact between Craig and the 
Ministry was not pubIic international Iaw but the municipal Iaw of Iran.I2I 
Nowhere does the Tribunal's decision mention what the Slovak Mernorial 
calls the "mitigation of damage" principle. Nowhere does it speak of any 
"general principle of international law" of any kind whatever. 

6.1 1 1. Nor does Judge Mosk himself speak of such a-"principle" in an 
opinion serving as the main authoriîy supporting the Slovak assertion as 
to the juridical value of this "principle". In his concurring opinion, Judge 
Mosk simply expressed th¢ view that "the claimant is not entitled to 

' l 8  SM, para 7.34, note 18. 

I9 See e.g., 8 Audit, "Les 'Accords' d'Alger du 19 Janvier 1981 tendant au règlement 
des ciifferends entre les Etats-Unis el I'Iran" (1981) IO8 Journal drr Droit 
Internaiional 7 1 3 at p 765. 

I2O (1983) 3 Iran-US CIaims Tribunal Reports 280 at p 293. 

I Z 1  Ibid, pp 284, 286,287. 



damage for Iosses he could have avoided by reasonable effortç".lZ2 As 
dictated by the substance of the case, he places his argument on the 
ground of municipal law, referring in particular to the works of a 
distinguished contracts sch0Iar.'~3 

6.1 1 2. The two other cases quoted by the SIovak Mernorial are Watkim- 
Johnson Company v Iran124 and General Eleciric Company i Iran.125 
Each of these cases refers ta the reasonable efforts made by the private 
claimant to limiting its losses. In each case, the argument occurs as a very 
subsidiary one, and again in the framework of a decision based on the 
application of rnunicipaI Iaw, not of any "generaI principle of 
intemationai law". 

6.1 13. What can be said in confomiS with the law iç that, when 
canfronted with unexpected darnage created by the implementation of an 
international treaty, a state party rnay protect its own interests as best as 
it can'and may take steps for the prevention of darnage. But this issue 
goes' to quantification of damage; as Judge Mosk pointed out, a party 
cannot clairn darnage for Iosses which it couId by reasonable efforts have 
avoided. This has nothing at al1 to do with the question of self-help, of 
unilateral measures which wouId otherwise be unlawful. Mitigation of 
Ioss goes to quantification, not to justification; an injured pariy is neither 
justified nor required to engage in unlawful conduct in order to mitigate 
its loss. The recovery of such Iosses is the function of the Iaw of darnage, 
and on the international plane of the law of state responsibiliv- on 
which the Slovak Memarial conspicuously fails to rely. 

6.1 '14. This is even more so when the treaty binding on the two parties 
contains a provision eshblishing negotiation as a regular process for 
implementation of treaty obligations as weIl as the chosen means for the 
settlement of disputes, as Article 27 of the 1977 Treaty does. If no 
negotiations could be achieved under Article 27, the dispute over 
whether there was a potential Ioss or danger for Czechoslovakia if the 
works of the unitary Project were interrupted would have to be resolved 
by the other means referred to in Article 33 of the Charter of the United 

122 Ibid, p 293 

123 G ~reite l ,  "Remedies for Breach of Contraci" paras 75-77, in 7 Int'l Encyclopedia 
of Compara?ive Law { 1976). 

12' (1989) 22 Im-US CIaims Tribunal Rcports 2 18 at p 244. 

125 (1  991) 26 Iran-US Claims Tribunal Reporis 148 at pp 161- 162. 



Nations. Hungary repeatedly çought ways of resolving the issue in such a 
way, including by reference to binding arbitration or to this Court.t26 

6.1 15. A final point is made in the SIovak Mernorial in support of the 
"rnitigation of darnage" argument. According ta the Slovak position, this 
argument is supported by Drafl Article 24 of the ILC Draft Articles on 
The Law of Non-Navigational Uses of International Watercourses, which 
concerns "Prevention and mitigation of harmfui conditions".i27 It was 
adopted without change on Second Reading in 1994 as Article 27, and 
will be cited in this v e r ~ i 0 n . I ~ ~  

6.1 16. In full, Article 27 reads as follows: 

"Watercourse States shall, individually or jointly, take a11 
, appropriate rneasures to prevent or rnitigate conditions that may 

be hannful to other watercourse &ares, whether resulting from 
natural causes or hurnan conduct, such as flood or ice 
conditions, water-borne diseases, siltation, erosion, salt-water 
intrusion, drought or desertification." 

6.1 1 7. However, the way in which this article is cited by Slovakia is 
misleading. It Ieaves out the words italicisd, which make it clear that the 
"appropriate measures to prevent or mitigate conditions that may be 
harmful" are those which may affect the " 0 t h  watercourse States". By 
ornitting this passage, Slovakia modifies entirely the meaning of the 
article, which is aimed at the prevention or abaternent of environmental 
darnage 10 olher waferourse SIovakia,seeks to present the Drafl 
Article as if it justified Variant C as an act of self-protection, excIusiveIy 
dedicated to the protection of its own national environment. 
Unfortunately Variant C caused, and causes, significant harm to the other 
watercourse state, Hungary. 

6.1 18. Hungary recognises the principle enunciated in Article 27, which 
is part of general international law. Yet it shourd be noticed nat only that 
the rule laid down by Article 27 concerns the protection of the environ- 
ment of other watercourse states but aIso that it occurs in the gerieral 

Iz6 See Nole Verbaie frum the Hungarian Ministry of Foreign Affairs to the Embassy of 
the Czechoslovak Socialist Republic, 1 Septembet 1989, HM, Annexes, vol 4, 
annex 24; Letter from Hungarian Prime Ministcr L Adamcc, 4 Octobcr 1989; HM, 
Annexes, vol 4, annex 27: Draft Treaty attachecl to Note8 Verbale from the 
Hungarian Minisiry of Foreign Affairs to the Embasçy of the Czechoslovak 
SociaIist Republic, 30 November 1989; HM, Annexes, vol 4,  annex 30, Art 3.  

12' A/CN.4/447, p 11,3 March 1993, cited in SM, para 7.40. 

128 Report of the International Law Commission on the Work of ils 46th Session, 
2 May-22 July 1994 {UN Doc A1491 1 O) at p 309 (cmphasis added). 



context of Drafi Articles which embody principles of mutual co- 
operation (Article 81, notification to the other concerned watercourse 
States of planned rneasures with possible adverse affects (Articles 12- 
161, exchange of information (Article 1 I ) ,  consultations and negotiations 
with a view to ensuring an equitable and reasonable utilization of the 
watercourse (Articles 5, 141, and, generally, respect for the environment, 
incIuding gro~ndwater. '~9 The design and operation of unilateral 
Variant C satisftes none of these requirernent~,~30 

SECTION D: T m  JLLEGAL OPERATION OF VARIANT C 

6.1 19. Even on the assumption - which is very far from being the case - 
that Variant C was IawfuI in its inception, the way in which it has been 
operated from that time until the present is cIearly unlawful. 

6.120. The factual elements associated with this operation have been 
summarised earlier in this Co~nter-Mernorial,~3~ building in turn on the 
presentation in the Hungarian Mem0rial.1~~ In essence, Variant C suffers 
from the same inadeqrracies as the OriginaI Project, in terms of its 
generaI technical conception, and of deficient scientific assessrnent of the 
risks and hazards created by its operation. But in addition, the Iack of a 
balanced and equitable operation, the absolute priori9 given to energy 
production over al1 competing uses and especially over the volume of 
water.supplied to the Danube and to the Hungarian side-am systern in 
the Szigetkiiz, bring Variant C and its operation into conflict with basic 
principIes of international Iaw. 

6.121. Slovakia is unabIe to demonstrate that the way in which 
Variant C was pIanned was different from the conception of the Original 
Project, so far as the upstream sector is concerned. But in its execution 
Variant C is even more dangerous than the Original Project due to its 
hasty implernentation. It is more damaging in its implementation because 
of the manifest failure of Slovakia to utilise the Danube waters "in an 

* 

r29 See Robert Rosenstock, SpeciaI Rapporteur, Second Report on The Law of the 
Non-Navigational Uses of International Watercourses, LTN Doc AlCN.41462 
(2 1 April 1994). ' 

130 See above, paragraphs 3.07-3.08 





6.124. In particular, one decision, although not based on an environ- 
mental impact assessment, gave the Slovak Govemment guidance aS to 
the basic requirements for the protection of the environment in relation to 
the operation of Variant C. On 25 June 199 1, the Slovak Environmenta1 
Commission (whose functions were subsequently assumed by the Slovak 
Minishy for Environment) issued a binding "Statement" under Section 
14 of the SIovak Water Act. According to this staternent, 19 conditions 
had to be complied with as a IegaI prereqrrisite for the operation of 
Variant C. These conditions are reproduced in the Hungarian 
Memorial.137 But, as revealed by the 1993 World Wildlife Fund 
Report138 as wejl as in a Draft Communiqué prepared by the Slovak 
Ministry for the Environment, the rnajorify of these requirements were 
not met, thereby creating major threats ta the drinking water supply of 
the population of the Bratislava region.139 The Draft Communiqué of the 

t37 See HM, para 5.135, and HM, Annexes, vol 4, annex 168. 

1 3 8  See 1993 WWF Report, p 7, HM, Annexes, vol 5 (part I), annex 20, at p. 847. 

139 The drafl Communiquk issued by the Slovak Ministry of Environment reveaIs the 
foIlowing matters: 

(1)  The implementation of VariantC and the operation of the GabEikovo 
hydraeIectric pImt were reaIised in vioIation of the SIovak Water Act, 
13811973; the investor Company acted unlawfully in establishing and using 
certain stnictures and utilising the water without having been granted the 
appropriate licences. According to the draR Communiqué: "the severe nature of 
the contractor's illegal cgnduct is especiaIly manifest in his conscious violations 
of the Iaws providing for construction activities". 

(2) The operation of the GabEIkovo plant substantially disregarded the " 19 criteria" 
earlier accepted by a consensus of relevant experts and local authoritieç; of 
particutar concern here were conditions for the protection of sub-surface waters, 
having in mind Lhat- 

"the kitni: Osrrov region as a rich reservoir of potabIe watcr (17.8 
rn'lsec effectively) provides the drinking water suppIy to Western 
Slovakia (including Bratislava). I t  has become clear that thcre is no 
alternative supply, should the present \veIIs ceasc to function." 

FuIfilment of these criteria was mandatory and should have been ensured before 
thc diversion. 

(3) In addition "no study has been prepared hitherto on the complex impact of 
[Variant CI on subsoil waters." 

(4) Since VarimlC was brought into opemtion, "[tlhe situation has been 
aggravated by the fact that preliminary results suppon the fears of experts that 
the subsoil water reservoirs of the zitn); Ostrov region will be destroyed". 

( 5 )  Furthemore: 



Ministry for the Environment was rejected by the Slovak Government at 
its session of 4 December 1992. But fhis did not have the effect of 
making 'the operation of Variant C IawfuI even under Slovak Iaw.140 
Eventually, rather than the operation of Variant C being made to conform 
with the Iegat requirernents, the requirements were amended to conform 
with the operation of Variant Cl4' Thus SIovak environmental law was 
made to adjust tu the fact of the  Project, and to design parameters which 
precluded cornpliance w ith any reasonabte standard of water 
management. 142 

6.125. As to the assessrnent of the geological or seisniic rjsks associated 
with the construction of Variant C, it  appears that no detaiIed risk 
analysis had been carried out with regard to the Original Project as Iate 
as 1989. Nor - on the information so far avaiIabIe - .was one established 
with regard to Variant C thereafter. 

6.126. Thus there remain real doubts as to whether the structures at 
Cunovo meet safety requirements adapted to seismic and Iiquidation 
risks. For example, according ta the studies attached to this Counter- 
Mernorial, "[tlhe allowance for freeboard (iypically 2 metres) is probably 
adequate to cover seisrnically induced waves, but may not be sufficient to 
deal with subsidence of the dyke foundations under extreme earthquake 
Ioading. The bulk fil1 forming th6 dykes is potentiaIIy easily eroded, and 

"[tlhe prcsent manipulation of the river prevents the regular flooding 
of the flood-pIain areas. , 

. . . 
Because of the non-fulfilment of environmental conditions the 
conneciicins of the branches with thc Danube and with each oiher have 
been destroyed, resulting in a change in the hydroIogical Iifc of rhe 
flood plain shnrbbery." 

Communiqué of the SIovak Ministry of Environment to khe 4 December 1992 
Session of the Slovak Govemment; HC-M, Annexes, vol 3, annex 57. 

I4O As pointed out by the WWF Rcpon of Deccmber 1993, p 7; HM, Annexes, vol 5 ,  
annex 20. The facls set out by ihe WWF are no1 denied in Professor Mucha's repIy 
of ApriI 1994, although he assens Ihat "it is cfear that rhe effort of the govemment 
is to optimize the whole system as rnuch as possible wirh the spcciaI emphaîis to the 
floodplain area": I Mucha, "GabEikovo - WWF. The pros and cons" (Bratislava, 
April 1994) p 82; HC-M, Anncxcs, vol 4 (pari l ) ,  annex 2. 

I 4 I  For lhis decision (mken on 29 April 1994) sce Resolulion (and Report) of the 
Government of the Slovak Republic Cancerning Disputed Issues OF the GabEikovo- 
Nagyrnaros Barrage System and the Governmenr Proposal in Connection With the 
Future Course of Action, 7 July 1994; WC-M, Annexes, vol 3, annex 72. 

14*  The PHARE projccl concems only one aspect, aithough an important one, of Ihe 
overaII problem: see above, paragraph 2.123. 



overtopping would be very likely to develop into a major breach in a 
short space of ti me." 143 

5.127. But it is even not sure that the structures designed for Variant C 
comply with more eIernentary ~afety requirements, even under ordinary 
conditions of use. A document issued by the Slovak Union of Nature and 
Landscape Protectors reveals that: 

"- the mariner of construction has been çlipshod and, to some 
extent, unplanned or undertaken without due regard to the plans. 

- There are more indications and signs (e.g. flaws and cracks in 
the dam waII and canal, the haIt in the prefilling of the canal with 
water in August 199 1 ) which indicate the project does not cornply 
with the required specifications concerning structural stabiliQ. 

- The studies dealing with the dimension design of the earth 
dam of the GabEikovo Project concIuded that there are earth 
dams sections which wouId not be able ta withstand an 
earthquake of the presently-forecast intensity. 

- Independent engineers and safety specialists, as weII as people 
forrnerIy working on the project, have repeatedIy expressed 
misgivings in this respect, and consider an immediate 
examination and verification of the entire installation to be an 
absolute nec es si^."^^^ 

6.128. The dangers inherent in the project have been even considerably 
increased by the hasty way in which the damming of the Danube was 
carried out in October 1992, as already described in the Hrrngarian 
Mern~rial . '~s According to press reports, about 2000 people were 
working in the area day and night, in three shifts, with 500 trucks 
delivering stones and gravel for the closure of the river.146 

6.129. A few weeks Iater, a practicai demonstration was given of the 
inappropriate design of the structures involved in the operation of 
Variant C. The "unexpected" flood in November 1992 showed a serious 
risk to the structure h m  major f l o ~ d s . ] ~ ~  2-3 million cubic rnetres of 
sand and gravel eroded from the stretch ninning 500 rnetres downstream 

1 4 3  Se, Scientijir Evaluation, HC-M, vol 2, chap 6.4.3. 

1 4 4  See HM, Annexes, voI 5, (part II), annex 17, at p. 628. 

145 See HM, para 3.182. 

146 See HM, vol 2, photos 1-8. 

147 See HM, voI 2, photos 9- I O .  



from the Cunovo dam, a consequence of the unfinished siate of the 
constniction. 

6.130. The Slovak by-pass weir at Cunovo is also un~atisfactory.~~8 It 
only permiis discharge at less than half of what had been cIaimed to be 
its ~apacity.'~~ As a consequence, Variant C Phase I cm onIy cope with 
a flood of less than 10,000 cubic metres per second if every part of the 
system operates perfectly.150 But there have been many weeks since 
October 1992 when either the Cunovo by-pass weir or one of the 
GabEikovo shiplacks could not be operated even in an emergency. 

6.13 1. The incapacity of the Slovak authorities to provide the main bed 
of the Danube with a minimum water discharge in accordance with the 
recommendation for a Ternporary Water Management Regirne made by 
the experts appointed by the EC Commission is another example of the 
technical deficiencies which affect Variant C.lsl It has been said that 
this particular problern could be resolved within a few months,'52 which 
suggests that the failure to do so reflects a deliberate decision on the part 
of the relevant SIovak authorities. Whatever the reason may be, the fact 
is that the structure cannot provide for a discharge which is the minimum 
Ievel acceptabIe according to independent experts. 

6.132. It has been recalIed eulier in this Chapter that, by its unilateral 
and damaging diversion of the Danube, Stovakia cornmitted a clear 
violation o f  the customary nile of equitable use of international 
watercourses and of the obligation not to cause appreciabIe harm to 
another watercourse State.153 

5.133. But' independently of that issue, Slovakia has in fact carried out 
and operated Variant C in compIete disregard of the requirement of due 

14* See HM, para S.  1 16. 

'49 This is confirmed in the EC Report of  1 Dccember 1993: Working Group of 
Monitoring and Water Management Experis for the GabEikovo Systern of Locks, 
Report on Temporary Water Management Regime, HM, Annexes, vol 5 (par! II), 
annex 19, p 757. See aIso HM, para 5.1 16. 

50 Scienific Evalilalion, HC-M, vol 2, chap 2.4.4. A 10,000 m'ls flood is regarded as a 
IO0 year flood - Le., one which has to be expecied in terms of noryal planning for a 
structure of this kind. See above, pmgraphs 3. IO, 3.85. 

I S 1  See HM, paras 3.2 14-3.223; above, pmgraphs 3.107-3.108. 

l52 "It is no! the Slovakian government's objective to prepare the river bed for daily 
use. It is possible to carry out these works in a few monlhs." 1 Mucha, "GabElkovo - 
WWF. The pros and cons" (BratisIava, ApriI 1994) p 6 I ;  WC-M, Annexes, vat 4 
(part 11, annex 2. 

l53 See above, pmgraphs 6.29-6.33. 





6.137. Even if one prefers to analyse the situation within the framework of 
liabiIiQ for conduct not prohibited by international law, it would remain 
the case that Slovakia would be IiabIe for damage caused to Hungary. The 
International Law Commission has considered this topic at Iength in its 
work reIating to the International Liability for Injurious Consequences 
Arising out of Acts not Prohibited by International Law.l58 In the course 
of its long-standing consideration of this issue, it has moved from the 
consideratipn of an eveniuaI primary obligation of reparation, characteristic 
of a liabiliq for harmful but licit activities, towards the codification of 
preventive rneasures to be taken, especiaIly in the case of activities IikeIy to 
damage the territory and environment of third states.Is9 

6.138. The convergence of the rules thus  identi fied with those governing 
the Law of the Non-navigable Uses of International Watercourses is 
striking. The- basic principles proposed by Professor J Barboza in his 
Nintli Report include the obligatioii to CO-operate, the prohi bition against 
the harmfuI use of a territory, the necessity to assess the impact of a 
planned hazardous activiiy on the environment, and adequate notification 
to the concerned third states of the activity in question.'60 It is clear that 
CzechosIovakia and subsequently Slovakia did not comply with these 
rules. 

1 5 *  For the current stale of the project see Report of the Iniernotionol Law Commission 
on the Work ofiis 44th Session, 2 May-22 July 1994 (UN DOE AJ49110) at pp 367- 
383. 

I s 9  See in panicular S Magmiv, "Transbonndary Ham: The International Law 
Commission's Study of 'International Liability"', (1986) 80 AJIL 305; C Caubet, 
"Le droit international cn quetc d'uni: rcsponsabilitc5 pour les dommages résultant 
d'activités qu'il n'interdit pas" (1983) 29 Annuaire Français de Droir lnlernafional 
p p  93; J Brrrboza, "La responsabiIi!S 'causaIe' à la Commission da Droit 
In  ternational" ( I 988) 34 Annuaire Français de D o i t  hierna~ionai 5 1 3; 
S McCaffrcy, "International Liability and InternationaI Watercourses: The Work of 
the lnternational Law Commission Relating to International Pollution" in DB 
Magraw (ed), Infernaiional Laiv and Pollution (University of Pennsylvania Press, 
PhiIadeIphia, 1991) esp pp 101-103; R PisilIo Maeschi ,  "Due Diligence" e 
responsabiliià iniernazionale degli siaii (Milano, Giuffrk, 1989) esp pp I 28- I 89; 
Carlos Ji  menez Piernas, La Conducia Arriesgada y la Responsabilidad 
lnlernucional del &lado (Universidad d e  Alicante, 1988) esp pp 281-294; PM 
Dupuy, "Le rble de I'Etat dans l'indemnisation des dommages catastrophiques 
internationaux" in Lo réparafion des dommages caiastrophiques (Bibl irithèque de 
la FacuItt dc droit de I'Universitt Catholique de  Louvain, XIX, Bruylant, BruxeIIes, 
1990) pp 2 19-248; J Barboza, Ninth Report on International Liability for Injurious 
Consequences Arising Out of Acts Not Prohibited by International Law, UN Doc 
MCN.41450, 5 April 1993. 





7.05. The present case is an a fortiori one, for many reasons. For 
example, Slovakia's use of Variant C entaiIs using water to the equitable 
use of which Hungary has an entitlement? and there are also issues of 
serious damage resuIting to Wungary.3 But the distinction between 
interim protection and repudiation by condUct nonetheless applies. 
Indeed Slovakia implicitly recognises this by consistently calling 
Variant C a "provisional", "ternporary" and "aItemative" solution, and by 
its repeated assertion that Variant C is re~ersible.~ 

7.06. It even does so in relation to its argument based on the doctrine of 
approxirnate app l i ca t i~n .~  That doctrine is, as has been seen, a novelîy, 
even an invention - and there is nothing that could be calIed a corpus of  
rules associated with it.6 It is an idea wrenched out of itç original context 
of the international supervision of the regime of mandates and applied to 
a bilateral joint investment treaty. Yet Slovakia expressly recognises that 
it can only be applied as a tempormy doctrine, that it does not justifi 
conduct of a permanent character creating a new situation not in any way 
envisaged by the treaty.7 

7.07. Now there are many reasons why Slovakia's conduct in 
constructing, impIementing and operating Variant C carinot be justified 
under the so-caIIed doctrine of approximate application. In the first place, 
the doctrine sirnply does not exist as a matter of law, in relation to ordinary 
bilateral treaties, such as the 1977 T r e a ~ . ~  As a matter of fact, Variant C is 
quite different from the OriginaI Project: i t is not even approximately the 
same? Moreover, the docbine would not serve to justify the way in which 
Variant C has been implemented in a manner which causes substantial 
harm to the environment and to Hungary as a CO-riparian.10 

7.08. But if, for the sake of argument, one sets aside these 
considerations, the Court is confronted with a situation which is by no 
means temporary. Whatever the position with those aspects of Variant C 

See above, paragraphs 6.20-6.4 1 .  

See esp above, Chapter 3 for a general account of these. 

See e.g., SM, paras 5.63-5.67. 

See SM, paras 7.28-7.29. 

See above. pmagmphs 6.82-6.104, 

See SM, para 7.2 1. 

See above, pmgraphs 6.94-6.102. 

See above, paragraphs 3.02-3.07. 

See above, paragraphs 3.15-3.85,6.133. 



which were hastily implemented, contrary to undertakings given by ' 
CzechosIovakia, and maintained in force, contrary ta the wmmitments in 
the London Agreement, in October 1992 - the position with the so-called 
"Variant C (Phase 2)" is that it is a permanent structure, wholly 
controlld by Slovakia, progressively and expensivety modified so as to 
maximise power production. That this is the case has been shown in 

' 

Chapter 3 of this Counter-Mernorial.' I 

7.09. Its legal consequence is as foliows. Variant C has to be justified 
now as a structure which, despite protestations, is intended to have a 
permanent character. There is a clear discrepancy between the Slovak 
IegaI argument, under which Variant C is a mere temporary device, an 
expedient whiIe Hungary cornes to its senses, and the intent of its 
designers and operators, under which it is a "permanent soIution". The 
Slovak Memorial does not even purport to justi@ Variant C as a 
permanent structure. Setting aside al1 other arguments, if the Court 
accepts that Variant C (Phase 2) is not intended to be rnerely temporary 
or provisional, then that structure is unIawfui - not only in its operation, 
but un Iawful per se, on the assumptions of the SIovak Memorial itseiJ 

SECTION B: THE PRINCIPLE THAT DAMAGE MAY NOT BE 
AWARDED FOR UNLAWFUL CONDUCT 

7.10. The Slovak Mernorial states as a general principle that "a State 
may not benefit from its own wr~ngdoing" .~~  This is no doubt the case, 
although the application of that general principle of Iaw in a given case is 
a rnatter for the Court to determine - as weIl, of course, as to which of the 
two parties to the present case haç been guiIty of wrongdoing and in what 
respects. 

7. I 1. But a corollary of that principle in the present case is as foIlows. 
If the Court holds that Variant C is unlawful, then the risks and burdens 
of the operation of Variant C naturally faII on the State responsible for it, 
that is to Say, on Slovakia. A State which engages in unlawful conduct 
must be taken to have assumed the risks and burdens of that conduct. 

\ 

7.12. Again the precise implications of ihis principle for the present case 
need not be determined at this stage. It is sufficient to note that rather than 
accepting Hungary's offer of judicial settlement of the dispute, which 
wouId have covered al1 aspects of the rnatter, Czechoslovakia chose, to 

, I See above, paragraphs 3.1 15-3.122. 



implement, and SIovakia to adopt and continue, a system of de facto 
control and exploitation of the waters of the Danube which was unIawful 
both in its inception and in its execution. It must be taken to have accepted 
the risks and burdens of its conduct. 

SECTION C: REMEDIES IN RELATION TO THE 
EXPLOITATION OF SHARED NATURAL RESOURCES 

7.13. The Danube river basin, together with the aquifer and the ground- 
water which form a single hydraulic system, constitute a natural resource 
shared by the different states through whose territory it flows. This fact 
implies certain rights and certain duties for each and every CO-basin state, 
al1 deriving from the "community of interests" at the cote of such 
sit~ations.~~ 

7.14. This is riot to say that each one of the concerned states may not 
consider the portion ofthe international river Iocated on its territory as part 
of its national naturai resources. Yet the specificity of such resources, as 
recognised by the international communiiy on the basis of the general 
practice inspired, inler aliu, by UN General Assembly Resolution 1803 on 
Permanent Sovereignty over Naturat Res~urces ,~~ lies precisely in one 
feature: the right that states exercise over these resources is at the same 
time "inalienable" and "pemanent".15 This imposes Iimits both on the 
way states may use their resources and on the way other states shouId 
behave in respect to ihem, as well as on the extent of rights that aMy third 
parties can acquire over these natural re~ources. '~ . 

7.1 5 .  The principle of permanent sovereignty over natural resources, 
which has claims to being considered a nom ofjus cugens, has a number 
of specific corollaries for the present case. In particular, in the reniedial 
context it means that no state can be presumed to have alienated 
sovereignty or control over its natural resources. By the same token no 

I4 Sce GA Resolution 1803 (XVIII), adopied by a vote of 87 in favour, 2 againsr and 
12 abstentions. See funher 1 Brownlic, "Legal StaFs of Natural Resourccs in 
International Laiv" ( 1  979H) 162 Recueil des cortrs pp 249-3 1 7. 

I 5  The term "inalienabIe" is to be found in the Preambte-of GA Resolution 1803; the 
term "permanent" is in its title and in para 1. The French text has "inaliénable". 

I6 Para 1 of UN ReçoIution 1803 reads as follows: 

"The right of peoples and nations to permanent sovereignty ovcr their 
natunI wealth and resources must be exercised'in the interest of their 
national development and of the well-being of thc peopIe of the State 
concerned." 



state can be presumed to have acquired such sovereigniy or control, 
whether by treaty or contract or otherwise. A state cannot "sell" the 
elements of its natrrraI heritage, which are factors of its national 
development vital to the well-being of its population. This would be a 
violation of the rights of the people themselves.l7 A fortiori, no treaty or 
other arrangement shouId be interpreted as involving any such alienation. 

7.16. It follows that the Hungarian Government could not impose on 
the Hungarian people a situation involving the alienation of its natural 
resources. Nor should the Court by an order effectively deprive a people 
of its natural resources on a permanent basis, especiaIIy i f  in the 
meantirne they are subjected to major risks of harm. 

SECTION D: THE "QUANTIFICATION" OF LOSSES 

7.1 7.  In a brief section at the end of its Memorial, Slovakia asserts that 
it has suffered losses which are set out "by way of i l l~strat ion".~~ Both 
generaIIy, and in relation to particular heads of damage, the Slovak 
Memorial gives no basis for its calcuIations, rnerely stating that at a Iater 
stage it will "iternise and explain each head of damage, justifying the 
amount cIaimed".lg Under these circumstances, and having regard to the 
fact that the issues of compensation and damage cannot be resoIved prior 
to a resolution of the disputed substantive IegaI issues in the case, no 
detailed response to the Slovak claims is necessary. Hungary reserves its 
position in relation to each of the claims, and will in due course quanti@ 
and justiS, its own clairn in reIation to damage caused by Variant C.  

7.18 In the circumstances it is surprising that Slovakia claims what it 
describes as "the construction costs to Czechoslovakia" of Variant C in 
the years 1991 - 1992, although not - it \vould seem - in relation to the 
years 1989-1990.20 Quite apart from the diffrculîy of clairning damage 

l7 in a reIated context thiç inspired, cg., the position taken by the arbitra1 tribunal in 
the Aminoil Case ( 1  982) 21 ILM 975. The rribunal there decided that, even in the 
case of an earlier contractual cornmitment Iimiting the right of a sovereign state to 
nationalise foreign private assets by the "stabilisation" of its naiionaI legislation, 
this did not involve any abrogation of ils sovereignry over its natural resources. See 
ibid al para 95; and see also G Burdeau, "Droit inlemational ct contrat d'Etal, La 
sentence Aminoil Koweït du  24 mars 1982" [1982] Annuaire français de droit 
international 454. 

l 8  SM, para 9.33, and sec SM, paras 9.34-9.47 for the "illustrations". 

SM, para 9.37, note 28 w m s  rhat Hungary will also have to pay for Phase 2 of 
Variant C, which, as demonsiratcd above, is intended by Siovakia - despite 



for wrongfuI conduct which caused serious harm to the other party, there 
is the further difficulty that Variant C is said by Slovakia to have been an 
"approxirnate application" of the 1977 Treaîy, yet there is no explanation 
as to why the cost-sharing farmuIa of the Treaty is not to be appIied to it. 

. It may be that the Slovak Mernorial intends som,e parts of the Treaty to 
be appIied more approximately than others. 

7.19 The Slovak Memorial also ignores a number of factors in its 
calculations. Two examples onIy need be given. 

7.20 Slovakia has appropriated the fruits of 15 years of Hungarian 
work now located on SIovak territory. Hungary had completed much of 
the required work on Slovak territory, with a few exceptions, including, 
inler dia: 

, The Dunakiliti-Hruiov head-water installations on the right bank, 
in CzechosIovsk territory, including the connecting dyke and the 
Dunakiliti weir; 

The taiI-race canal of the by-pass canal, in Czechoslovak territory; 

* Operational equipment of the GabEikovo System of Locks in 
CzechosIovak territory; 

* The flood control works of the Nagymaros head-water instalIations 
in the Lower Tpel district in Czechoslovak territory. 

7.21 Al1 o f  this work is now used by Slovakia in implementation of 
Variant C. Only a srnaIl amaunt of work remained to be done by Hungary 
on Czechoslovak territory2I . Czechoslovakia iiself gave a budgetary 
calculation as to the cost of carrying out Hungary's unfinished work - an 

terminological pretensions - as a "permanent stmcture": see above, paragraphs 
3.1 15-3.122. Since al1 benefits o f  the expenditures involved wilt also be accounted 
for (a state cannot be required 10 pay for an invesment without being given the 
advantages of any profits arising from the invesirnent), the implication of îhis cIairn 
is that Phase 2 of Variant C operates a! a 105s. 

*' Illusir No 3 1 in the SIovak Mernorial is inaccurate. fingary had provided rnost of 
the operational equipment of rhe GNBS in CzechosIovak territory, no! "O" (item b- 
7). Other items are aIso in error: for exampIe, Hungary had begun improvernents of 
the bed of rhe Danube on Hungarian territory (item b-6) and had comrnenced 
production o f  works an the Nagymaros gstern of locks (item 1 O), which had been 
calculated by the Austrian lenders to comprise 36% of work, not "0" as contended 
in the SIovak Mernorial. 



amount of US $14 million (415 million CSK2*). This may be compared 
with the total amounts Slovakia daims to have spent on the Project (in 
which it includes 'variant C), narnely 13.8 billion CSK as of 1989,23 or 
24.3 billion CSK as of 1 992.24 ' 

7.22 The Slovak Mernorial does not account for the value received by 
Slovakia in using the substantial investrnents Htrngary has carried ont on 
Czechoslovak territory. 

7.23 Another instance of the approach of the Slovak Mernorial relates to 
the issue of "Iosses to the Czechoslovak navigation a~thor i t ies" .~~ 
Slovakia claims 178 million CSK (equivalent to US$ 5.4 r n i l I i ~ n ~ ~ )  for 
these losses. These include a nurnber of items. To take an example just one 
of these, Item a) relates to "Costs frorn limiting ship tonnage" (79 million 
CSK, ¢qua1 ta US$ 2.4 miIlion). Even granted the underlying assumptions 
of the clairn?? it would require proof of actual losses in relation ta goods 
carried under the CzechosIovak flag, or of losses to Czechoslovakia in 
relation to goods carried under other flags, as a result of the non-existence 
of the by-pass canal in the years 1990- 1992. Only the d~flerence berneen 
the actual navigation that took pIace in those years and the navigation that 
would have occurred had the by-pass canal existed, and only the actual 
Iosses incurred as a resuIt of that difference, could be taken into account. 
Slovakia rnakes no attempt to prove any such difference, or any such 
Iosses. As dernonstrated in Chapter 3, Czechoslovak trafic on the Danube 
fell from 7.82 million tons in 1986 to 5.78 miIIion tons in 1990 and to 1.98 
million tons in 1992, and has hardly risen s i n ~ e . ~ ~  At the same tirne 
Czechoslovak dead-yeight capaciîy actually grew frorn 300,000 tons 
(1986) ta 339,000 (1991), leading to a precipitous fa11 in the actual 
percentage of capaciiy used in that period. Given the existence of sharp 
cornpetition in shipping on the Danube due to unused capacity, and the fact 

22 This amount appears in Kepon No 239, preparcd by the Slovak Govemment on 15 
January 1992 for the SIovA NationaI Assembly about the conslmction progress of 
the GNBS by J Carnogursky. 

23 To calculate the sum, thc 1992 cxchangc mie of $1  =29.50 CSK was used. 

24 SM, paras 2.01, 5.01. 

25 SM, p366. 
25 This caIcuIation assumes the SIovak Mernorial's 1994 exchange mte of $US 

1e32.68 SK; SM, para 9.37, note 28. 

27 Thcse appear to bc that the by-pa~s cana1 could and should have existed during 
those years, and would have worked al somc Ievel of eficiency (unspecified in SM, 
para 9.36). 

Sm above, pmagraph 3.88. 



that (except for the actual period of the diversion, and in coniradistinction 
with the period since) the Danube was never cIosed to shipping in the 
period 1990-October 1992, there is no proof that the existence of the by- 
pass canal would have made any difference at al]. . 4 

7.24 These sections of the Slovak mernori41 offer no principIed 
approach to the issue of losses, even "by way of illustration". It is  more 
useful at this stage of the proceedings to turn to the real remedial issues 
at stake, which d a t e  to the very existence of Variant C and the idea of 
the resurrection of the Original Project. 

SECTION E: THE REAL REMEDIAL CONTEXT 

7.25. In the present case, as in any international litigation dealing with 
the protection of the environment, the following observation, inspired by 
cornmon sense as well as by positive international law, applies. The first 
criterion for an equitable and appropriate rernedy in this kind of dispute 
is that it cannot result in substantial injury to the national environments 
of the two 'litigating countries, or in a significant risk of such injury. The 
function of a rernedy is to repair, not to harm. The function of a court is 
to do justice between the parties, not to require future generations to run 
unacceptabIe environmental risks. 

7.26. In other words, one reason why the Cou~t~cannot accept the main 
submissions of Slovakia in respect of reparation is that the continued - 

operation of Variant C - let alone the completion of the Original Project - 
would provoke irreparable damage and create major risks to the 
environment of the region, including to the ground-water and the 
drinking wafer supply, as atready shown in chapte; V of the Hungarian 
Mernorial and further developed in this Counter-MernoriaI. 

7.27. This observation is consistent with current trends in international 
practice with regard to environmental protection, the main orientation of 
which is to reconciIe economic development and the environmerit. 

7.28. This is in particular reflected in the Rio Declaration on 
Environment and Development, adopted in June ' 1  992 by more tlian 1 70 
delegations taking part in the "Earth Sumrnit". It is true rhat this 
document is not to be taken as a "hard law" instrument. Nevertheless, it 
reflects the emerging consensus of members of the international 
cornmunity with regard to the basic principtes to be promoted, both 
individuaIly and coIlectiveIy. 

7.29. According to PrincipIe 4 of the Rio ~eclaration, "h order to 
achieve sustainable development, environmental protection shal l constitute 
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tries "in transition" Iike Hungary and SIovakia, exercises .a very speciaI I 

care in the protection of the environment. When granting credit, the Bank 
conditions the attribution on the acceptance of a cornmitment by the 
beneficiary state to realise sustainabte projects, respecting the human 
environment, both at the national and at the international Ieve1.37 The 
same has becorne true for the WorId Bank which in the past had been , 

strongly criticised for placing insufficient emphasis on the protection of 
the environment in the financing of proje~ t s .~~  

37 Sec European Bank for Reconstruction and Developrnent, Environmenfol 
Procedures (London, 1992). The EBRD is pIedged in its Agrecrncnt to place 
environmental management at the forefront of ils operations to promote sustainabIe 
economic development in central and eastern Europe. lt has adopted spccific 

l 
I 

procedures to implement ihis approach; these guide.its staff on how to exercise 
environmenral due diligence 10 ensure that cmh project is environmentally sound, 

l 

just as duc diIigence is required to ensure that projects are financially, ecanomicaIly 
and legally sound. 

Environmental procedures need to bc followed throughout the life of every Bank 
project. During project ideniificaiion, Project Sponsors arc rcquested to provide 
reIevant infoma!ion concerning the project, including environmental information, 
in accordancc ivith the "Guide to Presenting Proposais" established by the Bank. 
The "screcning category" of the project indicates what form o f  environmental 
analysis iviII need to be undertaken. This categorisation is carried oui when a 
projcct is in the expIoratory stage. Environmena1 invesiigarions arc then carried oui 
by the Project Sponsor io gcnerale the cnvironmental information required by the 
Bank aficr screening. Environmental nssessrnents and environrncntal audits arc the 
main types of environmental investigations to be cmicd  out on projects which have 
potenlia1 environmental impIications. 

The Bank's environmental staff carries out a revicw of every project before it is 
submitied to the Operations Committec for Final Review. Environmental changes 

i 
ivhich are identificd as necessary during project preparalion and cnvironmenial 

l 
review wiII be incorpornted inio loan agreernenis as covenants. Environmental 
supervision is  then undenaken whiIe a Ioan is being supervised by the Bank, to 
ensure that the Project Sponsor carry out the cnvironmental mesures  specificd in 
ihe Agreement and takes appropriate actions in cases of non-cornpliance. Finally, a! 
project compIetion an cnvironmenial evaluation 'iviI1 be conducted by ihe 

1 
EnvironmcntaI Staff at the request of the Tearn Leader. 

I 
38 1bid. From the earIy 19705, environmenta1 concerns'have been an explicit part of 

World Bank activities. The Bank was the first multinational development agency to 
screcn projocis for cnvironmentaI consequences and io adopt guidcIines for the 
evaluation of future Iending operaiions. Thcse guidelines have been regularly 
updated to bring environmental issues into the mainstram of its Iending activities, 
culminating in 1987 with the introduction of the Operational Directive on 
Environmenta1 Assessrnent (OD 4.00, Annex A; modified in 1991 by OD 4.01), a 
cornprehensive ncw poticy rnandating detailed environmental assessrnent for a11 
projects lhat may have significant impacts on the environmen[. Bank staff review 
environmental assessrnent findings and negotiate environmentat conditions 
(incIuding mitigation plans) with the Borrower; ihese are then in'corporated into the 
loan documents. The Bank's procedures are subject to annual review and have 

1 

I 



7.34. Generally speaking, since the collapse of the s-ocia~ist system in 
Eastern Europe in 1989- 1990, there is a general mavernent ta repair the 
major negative impacts on the environment of the region caused by the 
socialist approach to econornic development through heavy 
industrialisation. 

7.35. As for states acting jointly or individuaIly, the re-evaluation of 
the sustainable balance to be struck between economic growth and the 
protection of the environment has led in several cases to the 
abandonment of major dam pr~jects.~' 

7.36. In  sharp contrast with the current evolution of environmental 
awareness, the Original Barrage System cornes from another age, in 
which any consideration for the protection of the environment was 
systematicalIy underestimated and subordinated to a n a m w  vision of 
development characterised by an effort to maximise heavy industry. 

7.37. The primary Slovak contention in this case arnounts to a request 
ta the Court to return ta this ancien régime in violation of the law, both 
as it was and as it has further evolved. Faced with suc11 a demand, the 
Court, the principal judicial organ of the United Nations, is bound itself 
to apply a precautionary approach. , 

7.38. Slovakia wants to stop the clock in 1977, ignoring the 
fundamental economic, social, political and scientific changes which 
have happened since. Seen against any current criteria used to assess the 
impact on the environment of a major project, the Original Barrage 
System is a dinosaur. Slovakia cannot reasonably expect the Court to 
resurrect it. 

proven io be realistic, workable and instrumental in helping to imprqvc I 
devcIopment planning and environmental management. 

39 See Scientfi  Evaltlaiion, IIC-M, vol 2, chap 2.5.1, describing ihe mceIIation of 
the barrage at Ncuburgiueicr in Gcrmany which had besn agreed to in 1975 in a 
ircaiy betwccn France and Gemany. M e r  doing a series of lests on the possibilitics 
of scdiment addition !O replacc eroded bed rnaterials, borh countrics signed an 
amendmcnt stipulating that scdiment addition iuould be carried ou1 instead o f  
b m g e  construction at Neuburgweier. 
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SUBMISSIONS 

On the basis of the evidence and IegaI argument presented in tfie 
Mernorial and rhis Counter-Me~noriaI, tlie Repriblic of Hrrngary 

Regrresrs rhe C~urr  to a4udge and declare 

Firsr, that the Republic of Hungary was entitled to suspend and 
çubseqrrent1y abandon the works ori the Nagyrnaros Project and on the 
part of the Gabeikovo Project for which tfie Treaty attributed 
responsibi1ity tu the Republic of Hungary; 

Second, that the Czech and Slovak Federal Republic was not entitled to 
proceed to the "provisional solution" (darnming up of the Danube at river 
kilometre 185 I .7 on Czechoslovak territory and reçulting consequences 
on water and navigation course); 

Third, that by its Declaration of 19 May 1992, Hungary validly 
terminated the Treaty on the Construction and Operation of ûre 
GabEikovo-Nagymaros Barrage Systern of 16 Septernber 1977; 

Regrtests rhe Courf fo ndjudge and declarcftlr~her 

tlrat the legal consequences of these findings and of the evidence and the 
arguments presenred to the Court are as follows: 

( I )  that the Treaty of IG Septernber 1977 has never been in force 
between the Republic of Hungary and the Slovak Republic; 

(2) that the SIovak Republic bears responsibilily to the Republic of 
Hungary for maintaining in operation the "provisional solution" 
referred to above; 

(3) that the Slovak Republic is internationally responsible for the 
damage and loss suffered by the Republic of Hungary and by its 
nationals as a result of the "provisional su1rrt ion"; 

(4) that the SIovak RepubIic iç under an obligation to make repararion 
in respect of such damage arid Ioçs, the aniortnr of  such reparation, 
if it cannot be agreed by the Parties within six rnonths of the date 
ofthe Judgement of the Court, tu be deterrnined by the Court; 



( 5 )  that the Slovak Repuhlic in under the iol1o~ing obligations: 

(a) to return the waters of the Danube to their course dong the 
international fronfier between the of Wungary and the 
Slovak Republic, that is to say thé navigable channe1 as 
defined by applicable treaties; 

(b) to restore the Danube to the situation it wkç in prior to the putting 
into effect of the provisional solution; and I 

(o) to provide appropriate guara&s againAt the repetition of the 
damage and loss suffered by the ~ e ~ u b l i b  of Hungary and by its 

Agent for rhe Governmeni of the RepubJic of~zi&my~ 
1 

16 November 1994 0 

Akadérniai Nyomda, Budapesr, 

Printed in Hungary 


