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INTRODUCTION 

I .  TIlis RepIy is sribmitted by the RepubIic of Hungary in 
accordance witli the Court's Ordes of 20 Decenrber 1944.' It 
suppIements $lie argu~nerits and evide11ce presented by Hunga~y in ifs 
Mernorial and Couriter-Me~norial and responds to issues raised by 
Slovakia in its Corirrtei--Mernori& 

SECTION A, THE SPECIFICITY OF THIS DISPUTE 

2. Article 2 of the SpeciaI Agreement asks tire COUI? to ariswer tlisee 
1egaI questiorrs wlricl~ arose beiween Hungary and the former 
CzechosIovakia as to the GabCikovo-Nagy~~larn P1.ojec1 (tlie Original 
Project). Theçe questions cuncern (a) tire srrspeilsio~~ a~rd abaado~rment 
of woi-ks by Hu~rga~y, (b) the adoption of the "provisiona1 solutio~r" 
(Variant C) by Czechoslwakia, and ( c )  tire IegaI effect of the notification 
of tire ter~nirratio~r of tlie 1977 Treaty by Hungary. It is necessary to 
answer tIiese questions in order tu detei~nirie the IegaI position in respect 
of the coriti~rrring dispure between Hungary arrd SIovakia ovei- tlre 
Original Project a~rd over varia-nt C. Hence the reference in ArticIe 2(2) 
of the SpeciaI Agreement to "the IegaI coIrsequeIices, incIading the rights 
and obIigatio~rs for the Parties, arising fro~a" the arlswers to tire tlrree 
specific qrrestions2 

3 .  Tlie parties ager that flie Court should first aIisiver- tlre questionç 
ident ified iri Ai?icIe 2( 1 )_and (2) of tlie SpeciaI Agreement by way of a 
declararion of the "rights and obIigations for the Parties".: Isçueç of 
i~npIe~rreritatio~~ a11d cjua~itification, if they caiinof be resoIved by- 
agreement behveeri the parfies, wiI I Iiave to be deaIt with in a subsequenr 
phase of the case, as co~~terrrpIated by ArticIe 5. 

4. The IegaI issues whiclr tire Court is asked to resoIve arise fro111 a 
cornplex, long-running dispute over- tlre OriginaI Project arid over 

' Variant C, a dispute rnaintai~red by SIovakia afte~. its i~rdepe~rderice in 
Jar~uary 1993, alrd which activeIy c o ~ r t i ~ ~ r ~ e s  today. The COUI? is of 
course oriIy asked to deaI kith ~his  par?icuIar dispute, a disprrte betweeri 
hvo Eui-opea~r i~~dustrialiçed countries, countries associated witI7 the 
European U~riorl and me~nbers of Eurapean segiorial orga~iisatioris sucIr 

I SeeICJRepI994.pISI. 

See HM. paras 2 O 1-2-08, 

.' . 5ee 1-IM, para 1 1.20. SM, Introduction, para 7. 



as the Eui-opean Bank for Reco~~stiuct iori and Deveiopnient, tlie CounciI 
of Europe and tlre UN Econornic Comn~ission ~ U I .  Eur-ope. 

5. On tIie other hand The Cou13 is not asked to pronounce ori ge~reral 
issues of governrnental poIicy in sectors of energf or the environn~enr.j 
It iç ceflai~rly rrot asked to take a positioir 011 tire desirabi Iity or orherwise 
of the coristruction of dams on major rivei-ç." 

6. 111 the pieserit case it wiII be necessary for- tire Cour-î to resolve 
factrral as welI as IegaI issrres wliich have bec11 at the heaft of the dispute 
over rhe Origirial Project and over Varia~r? C. Irrdeed, the dispute is at 
Ieast as concerned wirh factuaI as witlr IegaI issues. On a nu~nber- of IegaI 
issues. tllere is broad agreement between tlre pai-iies, a~rd as to those IegaI 
issues wlrere there is sharp disagreenre~~t, the positions of the parties al-e 
by now weII defi~~ed.  

7. There are also sig~rificarit disagreernerits on qr~estions of fact. III 
the context of a dispute ovei- the impacts of a rnajo1- i~~dustrial project on 
one of tlre most important European rivers, the factual disagreements are 
11ot Iimi ted to those about tlie ~rrear~irrg or impIications of dipIornatic 
exchanges, but i11cIrrde scient i fic, eco~romic and enviro~r 1ne11ta1 issues.' 
TIle parties evide11tIy agree as to the necessity to deaI witlr [Irese matfers 
as they ai-ise &I tiie co~~tex t  of ibis dispute. Botlr Irave put in issue the 
viability arid tire extent of the impacts of bot11 tlre UrigiriaI Project and of 
Varia11t C. 

8. The Court itçeIf 110 doubt envisaged that this necessiv rnigirt 
arise in tlre coritext of environmental disputes wlrerl it estabIished a 

Bu1 see SM. p u a s  1 30-1.56 for an attack on I-Iungarian energy poIicy on Ille 
grounds of 11s r-eIiarrce oir ~ir~clcar porver (iesponded to briefiy iii HC-M, 
paras 1.190-1 203) 

But see SC-M, pal-as9.64-9.103 for a presentatIon of Hu~iprinn cnvironmenral 
poIicy as ex~cssirc and unreasoned. 

Hr~ngary shaies the yierr. of the major devcIoprncni and financial agencIes ilral eacli 
project hns ro bc justified on its a\irn merits, apylying appropriate crileria In the 
present case it aptes-rv~tlr tlic vicw of the Enropean Bank for Rwons1ruction and 
DeveIopmenr rhat the OriginaI Prolecl had "dubioris economic ~aIuc and ~regatiue 
environnienta1 effects." See HR, An~rcxes, voI 3, annex 32. Br~t sec SM: para 1.52 
for ~ h e  view that Hungary is  opposed to hydroeIectric potver in PI-~nciplc. 

' AI~hough SIovakia sceks to drive a rvedge bbelween '.cco~ro~nic'. and 
'-environmental" argumenD (see beIorv, paragraph I .8 Il, properIy understood ard in 
tlic context of pubIic decision-rnaki~rg, ttrere is  no such distinction The issues have 
to be 11-cated i ~ r  an inXegral and in1eneIated marrncr. For p~idance in-This respect see 
R Norgaard, Tire Ecoi~oinic Anabses oJfihe Gabikovo-iVugl;iiiuros Barruge Sysiem, 
HR, vd 2, Appendis 4. Professor Norgaard is a Ieading environniental ecoirorrrist. 
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Charnber- for C-rvirori~irentaI Disputes. III doirig so, ir 111ade it cIear that 
such disputes might aIso be deart witlr by the Court as a wh01e.~ Other 
cou~?s have been faced w itli major envisonmental disputes, as clie 
exarnpIes outlined in Appe~rdix 5 show; and the ~reed for resoIution of 
such disputes by 11eg;tI Ineans is increasing, botlr at the rrationa1 .and 
iriternatioria1 IeveI? 

9. TIie a i ~ n  of t l~is  RepIy is tu assist the Corr1-t in its task of 
addressing the questions speci fied i ~ r  the SpeciaI Agreement. In 
par?icr~Iar, tire RepIy tviII seek t ~ i d e n t i f y  with precisio~r tire varioas 
factua1 and IegaI issues rvhich coriti~rrre to divide the parties, to outIine 
their respect ive positiorrs (witlr references to earliei. y Ieadirigs a~rd 
reievarit ari~~exes) anci to respond to speci fic argurne~~ts presented i n  the 
SIovak Counter-Mernorial. 

SECTLON B. THE UNUSUAL CHARACTER OF THE SLOVAK 
ARGUMENTS 

1 O. SIovakia's approach to the case Iras been unusual, in terrns of its 
to~re and in a number of other respects. TIre to11e of the SIovak pIeadi11gs 
carr be judged fr-0111 tlie "111dex IO Certain Words and Phrases" attaclied as 
Appendix 1 .IO The navour- of that Appendix may be sa~npIed frorn tlre 
foIIowi~rg: 

Word or Phrase Occurrence in SMISC-M Occurrerice irr HMIHC-M 

a 1 Ieged 80 5 

ignores 62 2 1 

t pu ipo~?ed' , 89 8 

srrpposed 18 5 

In its Coirrirruni$ue No 93/20 of 19 luIy 1993: the Court describcd thc Gabtikovo- 
Nagymams case as one "witlr important ~rnplications for internariona1 Iaw on 
matters lelatin& Io rhe environment". I t  aIso cxprcsscd ttlrc dcsi1-c 15 "bc pi-epared 10 

ihe fulles1 pos5ibIe cxtent IO dcaI witir arry e~rviro~rnierrlaI case falIing r\-ithin ils 
jurisdictio~i'.. 

See --Some Major Dam DispuIcY': HR. vol 2. Appendis 5. \\-hich inçludes a 
seIection of dxn disputes deaIt ivith by in~ernational and national   ri bu nais and 
othci- auttrorit~es. 

ID See "111dex of Certain Words and Phrases in the Slovak and Hungaiiaxr Mernorials 
arrd Counter-Mernorials". HR. voI 2, Appcndix 1. 



i 
1 Utlier terms used in the SIovak pIeadi17gs furfl~er tlre irnpreçsiori - if ntust 

be said - of i~~tenrperate opposi tiun. TIrose Iisted in Appendix 1 i11c1udc 
"absurci", "arrdaciiy", L'grotesqua", "~~~ockery", "ironse~~se"~ arid 
"preposarorrs". It wiII be a ]natter for the Court io assess the respective 
evidence adduced by the palTies. Brrt SIovakia is weII ahead in the nratter- 
of epithets. 

I 1. It is of course foi- each p a q  before the Couri to choose how ro 
present its case, and Hungaiy wuuId not rnake this coritrast were it not 
relevarit to the ~nerits of tlie present dispute. It i.7 relevanr ~ I I  tlre 
foIIowi~rg way. To jrrdge fsom the SIovak pieadidi~~gs, Hurrgary is aIr 
"armga~rt'~,~ "dernagogic"12 party, "ruthIessIy"I3 errgaged i ~ r  
"fabricatio~~"i~ with a "caval iei' attitude7"fi - at flie same tirne with its 
"head in the sarrd"1hand 1ivi11g in a "wor-Id of make-beIieve".17 Above 
al], Huiigary is a1 Ieged to I~ave açted throughour in bad faitli; I8  it did not 
even beIier7e its own r-epeated eriv ironmentai arguments, arguments 
reIating to "e~rvirorirnentaI effecrs that ir aIorie percéived". I 9  

12. Yer die apparent poinr of al1 this SIovak argurnent and assertion 
is to force Hungary to engage with it in a close arid continui~rg 
paitrrership requiring day-70-day coope~+atio~r and mutual trust on a rnatter 
vitaIIy affecting .rire e~lvironment arrd natural xsources of borh States. 
TIrerc is a co~rtradiction beiween SIovakia's rnathod of pIeading arrd its 
avuwed aim. 

1 3. At rhe procedura! IeveI, SIovakia Iras faiIed to provide docu~nents 
evide~rtly in ifs possessiori despite repeated requesrs, disectIy alid through 

SM, para 8.1 14: SC-M, para IO. IO. 

SC-M, para 1-17. 

SC-M. para 10.121. 

SC-M, pal-a 4.16. 

SGM. para 10.09. 

SC-M. p a n  7.53. 

SC-M. pal-a 1 1.06 

SM. paras 8 29-8-57: SC-M, paras 5.29-5.62. See aIso SC-M, paras 2.16, 10.73 
(;heri?o nzidittir- p-ny>.ioiir i~trpiflidinen~ alleguns" ) See. Iior~e~er, HC-M. 
paras 2.1 18-2.128: kvhere the aIicgation of b ~ d  fairlr is deaIt willr. 

SC-M, para 59.3. For exaiiiylcs of independe111 bodies rshu Irave "~icrccived'. these 
effects see HM. paras 3.38' 3.74. 3.94; HC-M. paras 2.123-2.124: see fui?trer 
Sclenttjîc Reb~itiai, HR, vol 2. cllaps 3-6. 



tlie Cour1,20 whereas Hurigary has resporided in EuII to eacli of rhe 
r-eqrresrs 171ade of it.21 

14. At the Ievel of evidence, the sitnatiori can be surrirnarised as 
f01Iows.~~ SIova kia feeIs the r-epeared need to qake  mtegorica1 
scienrifrc assel-tio~is, brrr seenls to' feeI no need ro justify tliese with 
scietif i fic evidel-rce. It is trrre tlrat Slovakia criticises rlie Hungaria~i 
position exte~lsively 011 tlre gl.bunds tliat no evidence \vas adduced to 
su bstantiate conceriis.23 But in addition ro [lie iarçe riurnber of stirdies 
previously aniiexed, refeired to and discussed, the Huiigariatt Couiiter- 
Meiiiorial (in particular volume 2) prescrits the suppoi-tiiig evidetice i t i  

coiisiderable detail. Receilt observations are preseilted to quanti fy the 
iminediate short-term impacts of Variaiit C. Relevaiit fiiidings are drawn 
from Hungariail and international experience. Coinputer simulation 
studies are adduced on a range of issues and tliese are extended to 
rernedial measures. 

15. In contrast, Slovak assertiotis frequeiitly lack supportiilg 
argument or evidetice. For example, it is asseited that eutrophication 
"has beeri extensively stud ied ... in relation to this particular Pr0ject",2~ 
yer iio evidence is pi-ovided even i r i  surnriiary fom. On the critiral issue 
of aquifer recharge, no eviderice is inrroduced in srrpporz of the srafe~ne~r? 
that "it is eqrraIIy urideniabIe that this reservoir ... wilI contintle to be a 
good sour-ce of aqui fer recharge7'lj Where support ing documents are 
referenced there is often an inappropriate assessiiierir of their scienti fic 
credibi lis; as witIi aspects of the Bechtel Rep01-f.~~ Unwarranted 
coliiments are made about reputable oigariisarions (cg. Equipe Cwsteau 
and W WE). So far Slovakia has relied alrnost excIrrsiveIy ori natiorial 
scientific wor-k, has not yet provided infarmarioii as to the resulrs of the 

20 For tlic requests sce Letier of Ageiit of Ilungai-y 10 Açcnt of Slovakia, 1 I August 
1991, repeating i-eqiiest cotitained in Note Verbale of Hutigary to Siovakia of 27 
Julie 1994: in 1-IC-M, Annexes, vol 3: annex 1 7; Letter of Agcnt of Hiingay lo Lhe 
Registrar of the COUIZ: 6 September 1994, repcating iequesl and requcstirig otliei- 
documents; ]IR, Annexes, ~ 0 1 3 :  annex I I .  A requcst for access to di-edging data 
was made on 29 September 1994 in a letter from ihe Hungarian Agent to the 
Registrar of thc Court: HC-M, Annexes, vol 3, aniiex 30. Arter the filing o f  the 
HC-M: a further reqiiest luas made for al1 documents earlier i-eqiiesizd: HR: 
Annexes, vol 3, annex 18. Slovakia has not responded to any of thc iequests. 

21 HC-M, Annexes, vol 3, annexcs 5,6: 9. 
22 See gcncrally Scienrific Rebiittal, HR: vol 2, chap 2. 
23 See c g . .  bclorv: par-agraphs 1.85. 1.100: 3.18.3.33. 

z4 SC-M, para 7.34. 

25 SC-M: para 7.52. 

Set: Scienr$c Reburial: I N .  vol 2' chap 2.2. 



EC PHARE Project, and when ic does refet to independeiit scientific 
assessments, ofteii mischaracterises their co11clusions.27 

16. Slovakia lias failed to produce relevant studies or It has 
consistently maintained that ail extensive programme of environtnetital 
studies has been undertaken undei- the title 'Bioproject', but has fai Ied ru 
produce rhern despite repeared req~esrs.'~ WIre1.e stud ies have been 
introduced, for exarnpIe in reIarion ro sails, they are provided in Slovak 
and withorir translations. In fact rhe soi1 studies reveaI tllat SIovak 
scient ists share Hringarian coriceriis about tlre cornpIexify of tlre issues, 
the  rreed for frrnher scientific work, and tlre Iack of informatio~r oIr 
remediaI ~neasures.~~ 

1 7. SIovakia frequent Iy demonstrares a failui-e to appreciate basic 
scieritific issrreç. Nrimerous exarnpIeç relating to sur-face alid groundwater 
qualiiy issues, inoriitoring, risk assessrnent arrd environmenta1 issues 
gener.alIy are ident ified and explained in the Scienrfic Reb~t ta l . 3~  

18. The Slovak Counter-Memorial distorts and misrepresents the 
Huiigarian position. The Scientijïc Evaluarion and the Scientlfic Rebutfal 
document inany examples. There is inisquotation (for example, where 
Hungary identifies grouiidwater subsidence in the Middle Szigetkoz as 
"0-1 inetre" tliis is described as "a decrease of just 0.5 ~ ' ' 3 ~ )  and 
mischaracterisation of views (Hungary has at no point argued that "dams 
aie generally not to be favoured", as Slovakia suggests).33 

27 Se, Scienf$c Reb~~ltai. HR! vol 2: chap 2.5. 
2g See S c i e ~ $ c  R~birr~ui, HR' vol, 2: chap 2.3.  

29 HC-M, Aniiexes, kol3,  annexeslm7: 30; see also HR, Annexes, vo13, 
annexes 11, 18. 

30 Sec below, paragraph 2.69. 
31 Scientifc Rebutrai! HR, vol 2. chap 2.4. 
32 See HM: vol 1, Appendix 3 :  p 422, and SC-M,  para 8.23. 

33 SC-M, para 7.29. 



SECTION C .  FORM AND STRUCTURE OF THIS REPLY 

19. The a i ~ n  of tliis RepIy is to provide arr uveraII guide to rlre case 
a~rd its associated materia15 in resporrse to tlie SIovak pleadings? whiIe at 
tfie sarne tirne rnaIdraIIi~rg tlie arguments and evidence arid pioviding a 
guide tu the pteadings arid reIevant annexes. 

20. TIre dispute over the GabEikovo-Nagyrnaros Pr-oject irrvoIves riva 
disti~rct eIe~nerrfs: (1)  the OriginaI Prqject as pr-ovided for in tlie 1977 
TI-eaty, arid (2) Variant C, a sche~ne urr ilater+aIIy implemented by 
Cze.echoslovakia and adopted Iry SIovakia.j4 The first trvo chapters of 
this Reply deal witlr the issues wliich divide the parties as to tliese two 
eleme~rts. Chaptes 3 t11en turns to confront the questio~~s for the Court as 
defined in ArticIe 2 of tlre Special Agreement; tlrese are dealt witlr 
successively, drawi~ig on the discussion iii Cliapters 1 arid 2 and in tlie 
eaiIier pleadi~rgs. III  eaclr clrapter, reIevant factual a~rd IegaI issues are 
deaIr with in an infegrated rnari~~er; a11d ari attefnpt is made throughout to 
ideritiS, a~rd to cIarify rlre essential issues whiclr separate the parties. 
Cliapter 3, in particuIar, can be =ad aç a fsee-standing guide to the 
specific rjuestioris the Court is asked tu d e ~ i d e . ~ ~  

2 1 . VoIurne 2 irrcIrrdes a 111o1.e detailed Scieulific Reburral of the 
ar-gu~r~e~rts presented in' the SIovak Counter-Mernorial, pr-epared by the 
Hungarian and internatio1ra1 çcie~~tific team wI.rich was responsibIe for 
tl-re Scienlifc Evaluation preseiited as volume 2 of the Hungarian 
Corrrrter-Me~noriaI. it also co~itains the foIIowi~rg six apperidices: 

1. Index of Certai~i Words arid Plirases in the MenioriaIs and 
Counter-Memoria 1s 

2. Some Misreprese~~tatio~fi i r i  the SIovak Counter-Mernorial 

3. COMECON and tlie "IdeoIogical NeutraIiiy" of the Project 

4. Professor R Norgaard, The Econorrzic Analyses of rhe 
Gubkovo- Nc~gv~~zui-os Bnrruge Sysretrr: A Repo~r 

5. Sonie Major Dam Disputes 

6. The Histoiy -of the Dispute: 1989- 1992 

j4 See Plai.~s 2 and 3 at IIrc e~rd of this volume. With the exception of Piaies 1-3, al1 
referenced colwr plates ~ n a y b e  found in rhe Scteni$c Rebui~ul, HR, va1 1. 

33 For a surnrnaty of the cnriclusio~rs reaclied in eaclr chapier. sce beIurv, piiragraphs 
1.149- 2.106 and 3.1 79, rcspcc~ iveIy. 



Appendices 1 -alrd 2 set out in tabuIar fo in  i~~fo~matiori abor11 SIovak 
argrr~nents. Appendix I Ilas aIready hee11 rne1rtioned.3~ Appendix 2 sets 
out and responds to some misrepi-esentat ions in the SIovak Counter- 
Me~noi-iaI, thereby avoiding ciescendi~~g to ~nairy points of detail in the 
text of this Reply. Appendices 3-6 deaI with a ~rrrrnber of important 
issues wIr iclr requise more detaiIed treat1-11e11t. 

\ 

22. VoIun~e 3 contains scienrific and other- arinexes (docu1-~~ents and 
studies refeued to in volumes 1 and 2). VoIu~ne 4 is a stand-aIone 
chronoIogy of tire dispute, which may assist. the Cour? irr p~pvidi~rg a 
guide fo the key events fronr 1988 to earIy 1894. 



CHAPTER 1 

THE 1977 TREATY AND THE ORIGINAL PROJECT 

1 .O 1. The first majw aspect of the dispute wliich the Court is asked to 
address conceuis tlie OI-iginaI Psoject as envisaged by tlre Treaty, in 
pa~zicular ivhetl~ei- Hupga,arv was entitIed to çuspend the works un ifs parts 
of the Projeci i11 1989 and subsequently ca1rce1 tlre~ri. The parties 
disagr-ee on the critica1' issues wlricli ~reed to be considered in relatiorr to 
tlie Origi~ral Project. TIiis Chapter addresses the SIovak arguments on 
the foIIowing issues: the  esse~rtial cliaracrer and objectives of the 1977 
Treaîy (Section A); its IegaI status and its relationship to other 
agreements and general iritemationaI Iaw (Section BI; the adequacy of 
preparatoiy e~rviso~r men~ i I  impact assessmerrts, the  evidence of the 
OriginaI Project ' s  IikeIy effects on the environment and the econornic 
and otI-rer conçequences of addressi~rg those effectç (Section C) ;  and the 
parties' corrdrrct f1.0111 1484 to 1992 (Section Dl. It coricludes wirh a 
sumrnary of the esserrtial poi~rtç. 

SECTION A. THE CHARACTER 
OF THE ORIGINAL PROJECT 

1 

1 .Oz. SIovakia reduces the place of socialist iritegratio~r and CMEA 
irrvoIvement to a "siylist ic formaIity". I I t  rejects the econornic 
argurnent~.~ Iristead it reIies on a rnotIey collectiorr of "purpases" 
depending upon the exige~rcies of tlie argument. These incrude 
"restoratiorr of previous graundwater IGvels; preverrt ion of frri.rher erosion 
of the riverbed; rehabiIitat io~r of the river branches ..."-' This approach 

I SC-M. para 2 06. For a detailed rcsponsc sec belom, paragraphs 3.82-3.9 1. and HR: 
vol 2. Aypend~x 3 on CMEA inwlvemenr. CMEA is  tire abbrev~alion of the 
offIciaI name of ihc orgn~risntio~r {CounciI for Muruai Economic AssisIance). bu1 i ~ r  
11011-corriniu~rist Ii~era~ure and foreign policy docunrentat~on rhe acronynr 
COMECON is also tkridespread and xvÏI1 be used here. 

Foi. a c~.iiique of the original economic pi.ojeciio~is sce HR, voI 2, Appendix 4. For 
tirc clra~rps iir economic riabilily - to ivfriclr u~raccou~r~ed environrnenlal impacts 
contributcd grea~l y - see paragraphs 3.82-3.86. bclow. 

SC-M, para 9.60. Thc SM also speaks of "revitaIisation of tlre dricd up side arrn 
sysIe1rr" as a "PI-inc1pa1 objecrive'' (SM, p r a  6. I32), or "a moniloring system" as a 
'-basic iiiirr" cornnion ro ~ h c  Original Pi-oject and Variant C {SM, para 5.261. 



eveIr presents the Treaîy as focu.~ing 011 "the preservatio~~ and 
i1np1-ove~~~erit of the e~-rviron~-~rent"!" But although the Tieaiy did contain 
provisions relating fa e~rvironmental protecf io~t, arrd aItI-rougIi tlre paaities 
assurned thaf the Origi~ral Projecf couId be buiIt i ~ i  a way wlriclr was 
consisie~ir~ witlr e~rv ir-o~rme~~tal protecrio~i, the p~+incipaI objectiveç of the 
Treaty were as stated i11 irs preambIe. TIrey ivere irs ~-aisujz d'èli-e. 

( 1 )  THE POLITICAL CHARACTER OF THE ORIGWAL PROJECT 

1.03. The 1977 Treaîy waç understood as a manifesratiori of 
"bsotIierIy" CO-operation between twu sociaIist Staks."If cornmitment 
to the execution of the project wavered, COMECON e~rsured that tlre 
parh of socialist intenrationalisrn wouId be f o I I a ~ ~ d .  This occurred in 
19566 and aagai in 1'970-1 97 1 .7 In negotiatio~~s foi- tlre 1977 Treaiy, 
COMECON'S roIe %vas iieser. fas fsorn the 1-11inds of tlrose responsible for 
the Psojecr. In 1974 the Deputy Prime Ministers of Hungav and 
CzechwIovakia describecl tlie Project as - 

-'a11 integraI pa1-r of the cornprehensive programme for the 
deveIoprne11t of socialist econornic integration of rhe 
COMECON countries ...p romotling] - the i-eaIisatiorr of 
objectives ... for the çornprehensive use of the Danrrbe ...'18 

TIris exacrIy mirrors the hvo objectivas adopted in the PrearnbIe to the 
Treaîy . 

1.04. Slovakia seeks to evade the relatianship betwaen the Original 
Broject and COMECON: this is 1rie1.eIy Hungary'ç "Iit igatioa ~trategy".~ 
But there is no indicatio~i tlrat the drafters of the Pi-earnbIe Iiad Iitigatioo 
in irriird. And their reference tu "sociaIist integrarion" was no "mese 
stylist ic for~naIity": l0 rro otfier ~rr~-r~ar-iari-~zecI~osIo~ak treaty expi-essly 
mentioned COMECON i1rtegratioi-r i ~ i  ils pi-earnble. I RatIrei; a more 
ge~iera 1 formu la was used. I 

SC-M. para IO. 12.5. 
j l?K: wI 2: Appendix 3 to tliis Reyly eIaborates tfrese points a1 greater detail. 

HM. para 3 12 

HM, para 3.27. 

HM: Annexes: voI 4, a1rne.x 7. 

9 SC-M. para 2-03. 

I o  SC-M: paras 2.03-2.06. 
I I To IIre co~iti-ary scc SC-M. para 2.07. ~rotc 8. 
I 2  See the anaIysis of COMECON lrealy prûclice in HR, vol 2. AppentIix 3, paras 4-5. 



1.05. TIie PreambIe operated as a renvoi to COMECON pi-incipIes a~rd 
objectives. In accordance witlr A~ticIe 3 i(3) of the 1969 Vienna 
Co~ivention, COMECON principies thus for~aed pa~r  of the conkxt of 
the 1977 Treaty and Iielp explairr its object and purpose. COMECON 
princip1es as to projecf corrstrrrctio~i and finance were aIso ~+eflecced in 
fl-re body of tlre Treaty: they provided, inter uliri, for direct costs to 
exdude ge1rem1 overl~eads as weII as otIrer taxes and charges, foi- transfei. 
inIo co~~veriible rubles, and for differences arising as tu operat ing costs 
to be settIed by the perfoimance of furtlrer work rather fl~an by fiaa~rcial 
transfers.]"uch provisions are distinctive to COM €CON, and are not 
to be found in the - contcinyroraiy Western European wafercourse 
agreements ment ioned by SIovakia.14 

1 .#6. SIovakia recognises that tfie Soviet Union "did foIIow the 
biIateraI negotiations that Ied 10 the 1977 Treaiy" but rnai~itains that this 
was of Iitf le sigrrifica1ice.l5 In fact, the Soviet U11io1i initiaIIy agreed to 
provide frnancia1 assistance to tlre Project,IS and in 1977 agreed witl~ 
Hunga~y to provide eqnipmcnt (includirrg turbiries} and specialist 
services. l7 SOV iet experiç were closely invoIved i ~ r  pIa~rr~ing,18 wliile 
poIiticaI and economic difficulties were referred to a higher fevel for 
resolutio~r. I9 

( 2 )  THE ECONOMIC CHARACTER OF THE ORIGINAL PROJECT 

1.07. BotIr pa~?ies agsee that the OrigirraI Pi.oject was to be a "joint 
investment".20 The ferm "joint" irrdicates a colIaborative project. The 
teim "invest~nent" inrpIies economic viabilily. III ils consideration of f he 
"joint investment" Slovakia focuses on the ''coIIaborative" aspect, but 
haç ~rotl-ri~ig substantive to say about eco~~ofnic ~ iab i l i ty .~ '  Its sile~rce 
and repeated e~npl~asis  o i ~  Hungary's eco~ronric aç disti~~cf from 

1977 Tiealy, Art I2(4). (61, {7). Scc HM. Annexes, rini 3 :  annex 2 1 

SC-M: para 2.07, ilote 8 

SC-M. para 2 09. 

HM. paras 3.16-3.43. a~id see HR, vol 2, Ayipendix 3. 

See HM, palci 4 08, HM. Annexes, y01 3: anIicx 23. 

Minuies of Ille rcsuIis of the consuItation regarding the Gabtikovo-Wagyniaros 
Barrage Systcm conducted d r h  Soviet experts at the rime of their visit to the 
Peop1e.s ~ e ~ l r % ~ i c  of Hungary, 7-22 February, 1980; HR, Annexes. vol 3: annex 47. 

Sec HR, \id 2. Appendix 3. 

SC-M. paras 2.17-2.19. 

SC-M. paras 2.17-2.19. 



1.08. Trepidatio~~ about engaging i~rto the econornics of tlre Project is 
unde~sta~~dable. Tlre European Bank for- Reconstsuctio~~ and 
DeveIopmenr Ilas chai-acterised the Project as beirig of "dubious 
ecorro~nic vaIue".23 SIovakia's treatme~it of tlre economic issuesz4 is 
diçcussed - arrd cornprehe~rsiveIy refuted - in tlie independent anaIysis in 
Appendix 4 t o  tlris R e p 1 ~ . ~ ~  By coritrast Slovakia rnakes no detailed 
c1ai1ns as to the econornic viabiIiS of the Origirial Project as a "joint 
invesr~~~ent". It provides no inreriia1 or independent arrafysis in support 
of the cIaim that tlie Psojecr "was arrd is susrai~iable ... in ... economic 
ter1ns''.~6 

I.09. As aIr "investrnent" the Original Psoject was to selve botlr 
nariorra1 economieç by producing electriciîy , irrrproving 11avigaticr-i and 
flood protectio~r, and inducing regiorral deve1op111errt. But Iike many 
othe~. Iarge-scaIe co-operative projects impIe111e11ted under COMECON'S 
auspices, thc Project could nof produce a reasonabIe ecoiiornic return. 
Economic analyses carried out prior to Hurrgary's suspe~rsiori (in 1975, 
1978, 1983 aiid 1986) were i~iadequate," but everr tlrey indicated Ille 
i1nI ikeIy economic viabiliiy of the Project. As Professor Nor-gaard 
concludes: 

"those earIier economic anaIyses pipvide no evide~rce that the 
GNBS Project was ecoriorniCally sound ... on tlre cailtrafy, tliey 
provide considerabIe reason t o  suçpect that it was unecorromic; 
that if a sirnilar project was pr-oposed today il1 Eumpe os for 
furrdi~rg by an inte~natio~ial agency it rvouId  rot receive a fuII 
evaIuat ion a11d WOU Id probabIy be rejected n prio~i."'* 

I . 1 O. Investme~rt decis i~ns  in market economies on projects of this 
kind wouId incorporate "externaIitie~"~ suc11 as the decsease ~ I I  the vaIue 
of rota1 economic capitai a11d rratural resource Iosses. Suc11 

22 SC-M, pal-as 4.01: 4.13. In rrurh ecuno~rric coircerns cannvt be scpriraied from 
e~ivironmenraI conceIns iir tliis categorica1 iray: thc cwls of a Prqect foi. the 
en~~ron~nent should be facloreci i ~ r  to a~ry assessment. Sce bcIow, paragraphs 1.8 1. 

23 HR A~i~icxcs. voI 3,  annex 32; cf SC-M, para 7.136. 

24 SC-M. pararis 7.122-7 133. 
2s See  Prof R Noipard. Tire Econornic Airrrkses of fbe G n b E i ~ v ~ - ; ' r ~ ~ ~ ~ ~ n a ~ - o . r  

Btrrruggc Sys~mr (1995); HR, vol 2, Appendix 4 
26 SC-M, para 7. I 36. 
27 Noi-gaard. HR. YUI 2, Appendix 4 ai  parts IV' V: Y II. Y I I I  alrd IX, respectively. 
2g Norgaard, HR: uol 2: Appendix 4. p 2.  



coiisiderations did iiot figure i r i  coriirectiorr ivirh rhe Project. Even 
eiementary envirozr ~nental pr-otecriori rneasirihes did not appear in the 
baIances: tIiey were to be treared as (iinquaiiti fied) "national 
~ ~ V ~ S T I I I ~ I I ~ S " . ~ ~  

1.1 1 .  III aIry eve~it, expected econumic gi.owth in both corintries was 
repIaced by receççion fwm rhe early 1980s oiiwards. This rrndercut 
projected increases in dernand for electricity and navigation. By 1992 
the original purposes of the Project, political and econoinic, had been 
contradicted by dramatic and unpredictable changes within both 
countries and externalty, and the Project iieeded tlioroughgoing review. 

SECTION B. THE TREATY 
AS A LEGAL INSTRUMENT 

1.12. Although there appears-to be much in commoil in tlie Parties' 
analyses of the 1977 Treaty,30 there is a significant underlying difference 
of approach. SIovakia treats the 1977 Treaty as a lex specialis - a 
virruaIIy irnprescriptibie. code, legal; environmenta1 and economic, 
inlpressed on the region. For Hrrngary the Treaty must be appIied in irs 
internationa1 context, related t e  orher agreements and to reIevant ru tes of 
interitationa1 Iaw. 

f 1) CHARACTERISTICS OF THE 1977 TREATY 

1.1 3. WhiIe acknowIedging triai tlie 1 977 Treaty was a "fiarnewor-k" 
iiistrutnent, SIovakia Iirnits ifs relafionsliip to other relevant 
 agreement^.^' It wrongly asserts that the Treaty establjshed a "specific 

'territorial ~ e g i i n e " , ~ ~  and it apparently refuses to recognise that, l ike any 
other bilateral agreement, the 1977 Treaty could be the subject of 
revision.33 

29 See Norgaard. HR. voI 2, Aypendix 4. 

30 SGM, para 2.01. ' SC-M. paras 2 13 R, 2.57 ff. 

32 SC-M. paas 2.45 fi. 

33 SC-M, para 9.22. 



(a) The 1977 Treaty and oiher agreements 

(i) The Joint Contrucsual Plan (JCP) 

1.14. There is iio disagreeinent as to the general chasacter of the Joint 
Contractual Plan. SIovakia describes it as "cornpIe~~reritary arid 
de~ivat ive"~~ in ifs relation to the  197'7 Treav.3 H~ungary agrees with 
this characterisation, which recog~iises tlrat the JCP was subordinare to 
the T ~ a t y . ~ "  

1.15. Tlie Parties howevei. disagree as to tire status of tire JCP. 
SIovakia seeks fo pr-esent it as an "accord enfwine solt.nn~li$"' tl-reseby 
e~rhancing its s t a~ i i s .~~  TIiIs iç of iio reIevarice to tlie issues in dispute. 
TIre JCP had an essentiaIly tecIinicaI char-acter, si~rce tlie basic 
paralneters of the Projecf were establisl~ed by the 1977 Treaty. In  any 
event, i t cannot be seriously argued that tlie JCP was "en fouiiie 
solenpielle": it was not subject to ra t i f~cat ion,~~ but according to tlie 
Agreement on its drafting, was to be approved by the enlarged Joiiit 
Technical Coiiimittee. Tlie Parties reniained free at any time to introduce 
further clianges. This they did very regularly.39 

1 . 1  6. As an instrument for the impleinentatioii of the 1977 Treaty the 
JCP waç çuboidinate aiid ancillary. This is the critical point. It follows ' 

that the JCP catinot modify in any respect the substantive rules set out in 
the 1977 Trzaty, and it cannot in itself-create iiew obligatioiis for the 
Parties to the 1977 Treaty. 

1.17. The OriginaI Project, as defined by the 1977 Treaty, was i~~terided 
as a bIuepriiit, nor a rigid scheme. Ir was i~~tended to evoIve as 
knuwIedge and circrrmsrances changed. The JCP waç orle of the rnearis 
to address n~atterç not addressed in detail by the- Treatyjo This impI ied 
a fIexibIe approach. 

34 SC-M, para 2.58. 

35 SC-M, para 2.58. 
3u See fui-ther HM, para 4.15; HC-M, para 4.08. 
3 7  See in particular SC-M, para 2.63. 
38 Neither tuas the 1976 Agreement regarding thc Drafting of the Joint Contractual 

Plan itself. I-iM, Annexes, vol 3, annex 18; HM, para 4.03; HC-M, para 4.08. 

39 HC-M. para2.22. 
40 HM, para 4. I 3 .  



1 . 1 8. SIovakia devotes aIrnost 20 paragr-aphs in i-esponse tu Hu~igav's 
characterisation of agree~nents selated to the 1977 T r e a ~ . ~ '  It conte~rds 
tlra~ their r-eIationslriy tu the 1977 Treaiy "is far more compiicated than 
Hurigary asse~~s'': "[w]IliIst the Treaîy implernents and can-ies out cefiai11 
of these instiurne~rts or certai~r of their provisions, it replaces or  nod di fies 
  th ers."^' But ir recognises that "tIle~-e are mariy agreerne~rts post-datirlg 
[Ire 1977 Treaty" whicfr ai-e 1.e1cvarit."~ 

1.19. Hrrngary di-aws tlrree concIrrsionç with respect to the Tseaty arid 
its relatio~rship to oLier., agreements and standards: "tire 1977 Treaîy 
was ...p a1.r of a ~r-ratrix of biIatera1 and rnult ilatei-a1 rreaties specifrcally 
applied to rhe cornrnoIr boundary and its waters, or to the Darrube 
gerreraIIy"; f ie treaties i ~ r  questi011 wese often i~rrpIe~nented unevenIy, 
rvith ipom foi reiregotiatio~r a~rd adjust~nent; and the treaîy Irornls 
tliernseIves ivere consistent ruitlr the developing body of internatio1ia1 
I ~ W . ~  The first concIusiori lias not beerr refutcd by S I ~ v a k i a . ~ ~  

1-20. Tliat the 1977 T~.eaîy is to be r-ead in the corrtext of r-elated 
agreements broadenç the baçis upoii wlrich the Iegality of the Pa~Ties' acts 
iç to be determineci. This is reflected irr Article 2(I) of the SpeciaI 
Agreement, &hich refers to "such otlier treaties as the Coui? nray find 
appli~abie".~6 

1.2 1 .  TIre Pai-iies agree that the 1976 Borrndary Waters Agreement 
remains i ~ r  force bdween t h e r r ~ . ~ ~  Other agreements to be takeri into 
accorr~rt in tiie reIations between tlre Pa~tics incIude the Biodivelsity 
Conventio11,~8 the Espoo Coriventiorr 011 Enviro~i~rientaI I~npact 
-Asçessrne~rt in a Trarrsboundary Co~itext:~ arid the Sufia Conventio~r orr 
Co-operation for the Protection a~rd Sustainable Use of the Danube 

41 SC-M:pa~-a2.74-293. 

42 SC-M, gara 2.85. 

43 SC-hM, para 2.92. 

44 HM. para 4.56. 

45 SC-M. para 2.97. 
46 HM, Annescs. vol 3,  anncx 32, p 343. 
47 SM: para 6.46; HM, para 5.50. 
4s  For tfre Biodi~ecersity Conr~entio~r, 5 June 1992 sce (1992) 31 ILM 818; HC-M: p r s  

4 23-4.24. Doth Hunga.ary'(Z4 Fcbrr~ary 1994) and Slovakia (25 Augusr 1994) are 
paiqies ru the Co~iueiition. 

49 For Iext see (1991) 30 ILM 800. Botli Hrrngav and Slovakia have sip~rcd the Espoo 
Convcntio~r. Sec also HM, paras 7.53-7.60, HC-M, paix 1.2 1. 



River.50 TIie principIes set ou t  in these agreeme~lts appIy t0p.e-aisiing 
as weII as to new projectç. 

@) The "fer~iforialify" offhe 1977 Treap 

1.22. Slovakia argues that rhe incIusio11 in the 1977 Treaty of what it 
char+acterises as a boundary provision (A~~icle 22) ri-ansforrns it into a 
"dispositive treary, the object of which is to inçtitute a territorial 
regime".51 Hungary denies that the 1977 Treaty is dispositive eitlier irr 
gerreraI os in relation to rigIits tu use riie water of tlre Danube. The 1977 
Treary doas not "appropriate" riglits over the water. 

1.23. "A treaty binds the co~itracti~ig states onIy ... Pucta terfiis nec 
Hocen{ nec yr.osunf.''~~ 

'Cette formule Iapidaire de la Canvenriorr de Vienne sur le droit 
des traités codifie un principe si évideni que l'on a pu err dire 
qu'il consrituait sous une forme négative une autre definition du 
traité internati~nrtl."~~ 

EGccptions to this fundainenta1 s u  Ie must be interpreted strict-ly. This 
explains the reluctarrce of the ILC to irrtroduce irrto the Viknrra 
Co~rventian on the Law of Treaties any suc11 category as "territorial 
-treatiesW or "objective regi1nes".5~ 

1 -24, Srrch regimes arise oriIy in excepriona1 çituat io11ç.5~ It iç true that 
treaty provisions establishing bou~rdariss or specific territorial situations 
are generally accegted t>y tIrird states. ~evei-t~ieless, two ele~rrents must 
be taken inro account: the acquiescence or accepta~~ce by third States of 
the partieç7.cornpetence to establisIr the territorial situation, wtratever it , 

50 Sofia. ZY June 1994; HC-M, An~rexes, vol 3: nIrnex 71 Bollr Hungaiy and SIovakia 
Irave signed the 1994 Darrubc River Protection Con~e~rtion. For i& reIcvnnce 10 

iheir future rcIntions see HC-M. paras 4.36-4.39. 

j1 SC-M. para 2.56. 

Sec R Jennings & A Warts (cds). Oppe>rlieiirr > ilrierirafiorral Laiu (9th cdn. 
Lo~ig~nais, Idondon, 1992) vu1 1, p 1260. 

5; P Reurer. ..Du consentenient des tiers aux nomies d-r~n tnlte- in A Bos and 
H SbIesz (eds). Renfis~ri aiid Laiv Ahking, hsny5 in I~r!ernarionnl l a i v  in Honri~ir 
of WiiIiu~n Ripl~rrgcn ( Asser Inst~tut. The I-Iagr~c: 19%). p 1 56. 

54 See P Cher ,  "Le pblerne des effeis dcs irairés à I'fgard des Erats t~crs" (I974iII) 
1 42 Recueil des cours 662. 

j5 See A McNaii. "Treaties Pi oducing Effccts 'Ergn Oinncs'.-: Sc~it~z r n  orrai-e di 'T 
Perasb-i(Gluffre, M11a1io. 1957) vol 2: 1) 2 i ,  see alsu Cahier, 1974. p 663 fI: 



Inay be, and, in practice everi more irnpo~-tarit, wher11es the regirhe 
corrsti~utes the pue expl-ession of rheir ~es~siecrive ir?renrion ro crecite a 
lerriror.ial regirne. 

"L'irnporra~~ce de la voIonté des parties est apparue ... tou t au 
Iong de I'éIaboratiori des articles 35 et 36 de Ia Convention de 
Vienrie. Ici aussi, iI XI-11b1e que Ies parties doivent avoir 
I'interrtiori de créer des droits et des obIigations dans un but 
d'intérêt 

1.25. In the present case, Hungary and Czeclroslovakia souglit to 
establish a "joi~rt i~rvest~ne~rt". TIreir a i ~ n  was poIiticaI and econornic: 
Cliapter. One of the Tseaty does not mention iravigation. It ca~i~rot be 
conteridecl tlrat the colnrnori wiIi of the two parties was "de créer des 
droirs et des obIigations dans un but d'intéret ge~ré,aI".~~ The wIioIe 
focus was joint contml, joint management and even joint properiy in 
respect of the Systern by the two States.5g For- aII tlrese r-easoris, 
SIovakia cannot atrri bute arr "objective chasactes" to a situation 
uni1;ireraIIy imposed on H u n g a ~ y . ~ ~  

/ 
(ii) The T~eat), and rhe internarional bouncfav 

- 1.25. There are two simpIe points Iiere. TIre first is the rniiior nature of 
tire changes envisaged to the character of the bouridary, oIrce tlie Original 
Prqject was oper-at i~e.~~ The second is that, according to Article 22123, a 
separ-ate rreaty was to be conc1uded to revise the baundary. Article 22 
dissociates tfie Barrage Sy stem f~+orn rire agreed boundaiypJ while 
recog~iising tIiat the navigat ional chanriel wouId rro Io~rger- foIIow 01. be 
ide~~tified witli tlie boundary for a Iimited stretch of the river. 

1.27. Fur Slovakia tu clairn tlre 1977 Treaty as  'Teri+irosiaI" is to 
srrbstitute for. tlie reaI object an artificial one. Its explicit object was fo 
redise a joint investrnerit. Notlii~~g, eçpeciaIly in Chaprer One, "Purpose 
of tfie Treaty", çuppo~fs the conteirtion tira1 the TI-eaty was inrended to be 
territorial in charactei-. 1s it IikéIy tliat the Treaty rvouId "instaII a 
territoria1 regime withi11 the rvlrole of tlre region cove~+ed by the GM 

3G Scc Calriei; 1974, p 661. 
57 The international right of navigation on the Da~iube i s  securcd by IIrc 1948 

Convention, tu which Art 18 of rhe 1977 Trcay icfers alid defei.5. See HM. 
paras 4.46-4.47 

38 Sec 1977 Treaty, AnicIe 1 O; I-IM, Annexes, vol 3 ,  annex 20, p 272. 

59 See beIow: pai-zgraphs 2.18-2.43. 
60 HM, Annexes: y01 3,  annex 20: p 243. 

, ~ h i s c o ~ ~ o n d s  with The iristov of !Ire malter: see HM: paras 4.57-4.39. 



Psoject",S2 a regio~r i~rciuding Nagymaros, Iocated soIeIy on Hu~rgarian 
tei-ritory? A "territorial regi~ne'' over 1 OU km in Icngth is Irot easiIy to be 
pseçu1-~red. 

(iii) The Ti-mry and ihe "apprr1131'iuIion" ofrrlale~ righrs 

1.28. SIovakia's appsoach to justifying Variant C appears tu be baçed 
upo~r the view tbat tire 1977 Tsenty gave if "pesmarie~-rt riglitç" over- an 
agreed qua~rtity of rvater. The poi~rt is not ~rrade expIicitIy in tlre 
pleadi~rgs, but it was rnade i1-r dipio~natic cosresponde~-rce, and it is 
reflected i r r  irrte1.na1 government docun-re~rts. For exampIe, in Octobei- 
1 989 CzechosIovakia infor~r-red Hu~~gary that the "prov isiorial soInrion 
ivou1d ~n ta i I  directi~rg a.r ~r~uch wurei. into the Gabeikow da111 as agreed 
i ~ r  the Joi~rt ConrractuaI PIan".63 Si~ni  Iar-Iy, in Janrrary 1992 the SIovak 
Government toak the view tllat tlre "psovisiona1 solutio~r" was subject to 
tlre conditio~r tfiat "wates flow into the Dariube bed has TO be secut-ed in 
accordance with the amount determineci in [tire Joirit CoiitractuaI 
PI~II]".~" Tlie urrderiying assurnption seuns to have been that Hr~nga~y 
had conceded a quasi-proprietosial or vested rigrrt over the quanrity of 
wates detem~ined by the JCP. 

1.29. Hu~rga~y denies that the Treaiy was intend* to estabIish a 
perrna~rent aIIocation of water rig1irç. A fo~liori, the JCP, given itç 
subordi~rate and iristrurnental roIe, couId 11ot Irave done 

(c) The ''intaurgibilily " of& 1977 Tmary 

1.30. SIovakia argues tkat, since Y he 1977 Treaiy contains no revisiori 
clause", "CzecIrosIovakia was ... u~rder no duiy to corisult or- ~regotiate 
concerning the arnend~r-rent or rem~inat ion of the 1977 Treaty".66 

1.3 1 .  However, orice serious issues Iiad been saised as to trie co~rtiriued 
viabil ity of the Treaty, bath frorn aIr e1rvir61rmentaI and econo~nic point 
of view, tire p a ~ ~ i e s  were obIiged tu u~idertake in goad faith mea~ringfuI 
negotiatio~is to address tirese c o n c e r n ~ . ~ ~  Tu seek Io refute this argrr~nerrt 

G2 SC-M, p r a  2.5 1. 
t3 HC-M: Aiinexes, vol 3' annes 47 (e~nplrasis addecl). 
64 InforrnaIio~i Docu~rrent No 239 for snh~nissioii ar the meeting of the Slovak 

RcpubI~c National Assembly. January 1992; HR: Anneses, vol 3: aIinex 84. 
65  FU^ tlic issue of the 1977 Treav as a "tcri-itoi- al reginie" in the coritext of stare 

succession see heIortr: paragraphs 3.143-3.15 1. 

6G See SC-M: para 9.22. 
67 HM, para 6.71; IIC-M. para 4.24. 



by reference to tl-re absence of a 1.evision clause is sui-prisi~-rg, parricuIarIy 
in the case of a bilaterd fi-arnewofk treaty gorre1-1-ri1ig f.re use of an 
i~nportant shared riarusal sesour-ce68 

1 32 .  SIovakia aIso argues thar Hrrrigary had failed to slro~v 'bat least a 
'priirrafucie' case" as to the existe~rce of grour-rds for the amendn-rent of 
the Treaty.fi9 At one IeveI this iç simply a joindei of issues: Hungary 
açserts, and Slovakia denies, that there were very serious gsounds for 
conceilt, sucf1 that the Origirial Project could riot proceed as pla~ined. 
This is one of the issues for the Cour?, and it wiII be discussed i1-r 

Sectio~i C, beIow. 

1.33. But the argument tl-rat no pl'irrra fncie case Ilad been made out 
a~nounted in yrucrice to an insisterice by CzecIrosIoi~akia that tlre 
OiigiiraI Prqjact rnust proceed as pIanried, without esse111 iaI 
~r~odif ica t ion.~~ N o  doubt Hui-rgary assumed the risk of pi-oving before 
an indepe~ident third par9 that its colicerns as to the Project we1.e 
justified. But eqrtaIIy CzeclrosIovakia assunred the risk of i-ejecting those 
coricerns ir? limine, as being not even prima facie justifred - wliich is 
what i ~ i  substance it did from October 1989 oriwardç. Neirher. par-ty 
could be a judge in itç own cause i ~ i  tfiis I-espect. 

(2JTHE 1977 TREATY AND GENERAL INTERNATIONAL LAW 

1 34.  The Court is to apply i r i  the present case the applicable treaties 
and any relevant ru Ieç of generaI inter~~atiorial TIrrce 
corisequences fol Iow: first, the 1977 Treaiy inust be interpreted and 
applied irr Iight of gerrer-al internatio~ral Iaw; seco~ld, itç application 
cannot be separated from tlie IegaI frameivork existing at the ti~rie it \vas 
irnpIemented; alrd third, tI.re Coui-i nrnst take into account the subsequent 
evolutiorr of geneeral i~rte~.natianaI law. T I I ~  I877 Treaty should be 
i~~terpreeed and appIied "withiri tIie framework of tlre e11t ire IegaI systenl 
prevaiIing at the t i~ne of its inte~pretation".~ TIiiç Iasr point is of 
particuIar i~nportance. 

t g  As poinied ou! in Op~leirl~eini k Inicrirniianal Lait? (9tli e d ~ ~ ) ,  p I25.i: ''cucn if tire 
IreaIy exyi-essly e.ucIude5 a~nciidirrent. sincc [lie parties can alrvitys agree 10 ri.aive or 
amcnd thal provision itscIf '. 

69 SC-M, paia 9.22. 

Cf I-IC-M. paix 2.22. On Ihe CzecliosIovak refusal tu contemplate aiiy aniendrnents 
IO tlie 1977 Treaty iiself. sec HM. paras 6.30-6.43: TIC-M, paras 2.26-2.56. 

71 See SpeciaI Agreenient. Ai7 2: HC-M; para 6.04 ff. 

72 HC-M, esp pxa 6.12. 



(a) Sluvakiu 3 equivocnl pusif ion ~s tu 
g c n e d  inrermlionnl la w 

1 35.  Slovakia's treatrne~rt of this issue is equivocaI, ex I l  
contradictory. On tlre one hand, it irrsists that "a rule of i~~rernarional 
law, wllether customary or conventio~taI, does not operate in a vacuum; it 
operates in r-elation to facts and in the context of a wider frarnewoi-k of 
IegaI rrrles of which ir fonns o1i1y a Uri the other hand, it artacks 
" Hurlgaiy 's rnisguided ernphasis on the ge~reral irrternatiooal law of the 
env iro1irne1rt",7~ a~rd seeks to exclude the appIicatio11 of every pr-e~ailing 
ruIe of gene~+aI i~rtei~~atio~ral Iaw by "absorbing'Yit into rIie provisioris of 
thc 1977 Treaty.75 Hungary agrees with the former view and rejects tI~e 
Iaiier. 

1.35. As indicated in Chapter One ("Prispose of tlre Treaiy"), its 
essentiaI a i n ~  was the construction of a Bai-rage Systern. Nevertheless, 
consiçtency witir erivirorrrnental protectio~r was psovided for i ~ i  Ar-ticles 
15 r t h e  quaIity of watert'),76 19 ("protectiori of r ra t~re" ) ,~~  and 20 
("protection of fishing interes~s").'~ 

1.37. These airicles were impo17ant i11 severaI respects. First, they 
established certain speci fIc obligatio~is as, to the  protection of tlie 
e~ivi ro~~~nent .  ,'Ycovrd, tl~is in turn estabIisI~ed a srrbsta~rtial Iirrk between 
the Treaty and ge~~er-a1 internat ionaI Iaw, as it evolwd and n~atured after 
1977.73 Accordingly, Hurigary doeç riot accept Slovakia's 
characterisation of the 1977 Treaty as a "/ex ~ ~ c i a l i s " ~ ~  nor does it 
agree tliat Articles 15, 19, a~ td  20 rnerely refIect "the standards of ge11era1 
iirtei~rationaI Iaw" as at 1977.81 

SC-M. Ilara I .05. cii ing Iil~erpre~nfiaiz ofilre AgreenieM625 iibrch 1951 bcfirreen 
the JICHU nnd Egypr, ICJ Rep 1980, p 76. 

SC-M: paras 9.01 -9.15. 

This appruach 1s particulai-Iy 1-eflcc!cd iii SC-M. paras 9.O3 ff. 

See HM: pai-as 6-13 ff. 

HM. paras 6.22 ff. 

HM, paras 6.27 ff. 

For a sirnilarly broad approach to Ihe interpietarion of a nari-orvIy dcfined 
"poIIr~tioir-- provision in a Treay. see the decisions of the Inte~national Joint 
Corn~riission (CanadaDS) c o ~ i c e n ~ i ~ i g  the 1909 Boundary Water Trea~y irr thc 
Garrison Divei-sion Uirit Case arrd tlic HigIr Ross Daiii Casc: HR. vol 2, Appendix 3. 

SC-M: p r a  1.39. 

SC-M, pais 1.39. 



1 -38. RatI~er, Huilgary accepts Slovakia's descripriori of rlre 
envirorirne~~tal provisio~is as "ge~rei-aI, on-goi~rg arid continuous 
obIigatio~is"~~ w11icI1 couid give effect ta an evoiut ionary appioach to 
tec hnical srandards and the state of scie~iti fic know iedge as tl~ey 
d e ~ e l o p . ~ ~  Ariy other appr-oac1-r w u l d  freeze the 1977 Treaty in time, 
a11d requise international Iaw "to erifor-ce out~r~oded science".s4 It is true 
ttrat tlie 1 977 Ti-eaty i~nposed onIy "reIativeIy generaI Iegal 
obligat io1rs7'85 in relation to t11e erivirorr~nerit. But by theis very 
geriei-ality those provisions couid evolve as genesal inksnationai Iaw 
evoIved. 

I.39. The equivocation i ~ r  Slovakia's pmitio~r appea1.s for example i11 

the fu1Iowirrg passage: 

"In the period prior fo tlre Tr-eaiy's coriclrrsio~~, tlie pai-ties i11 
effect appIied generaI priiiciples of environmental impact 
assess~nent - iuhich, everr if tlrey Inay have some rrormative 
force today, Irad not acquired that character i ~ i  tlie 1970s - by 
corrducti~rg the riuInerous studies that Ied to the decision to 
, appsove the Project ~ I I  1974 arid Io ils fina1 de~ign."~6 

Hungav does d rot agree tliat the studies identifid by SIovakia satisfred 
the condition of an enviro~ime~rtal impact a s s e s s r n e ~ ~ t . ~ ~  But the SIovak 
positiori refi ects uneasiness as to the normative status of devcIuping 
rules. SirnilarIy, havi~ig deriied aily IegaI cl-raracter- to €lie Repo1.t of the 
WorId Corn~rrissiori on E~lvisonment and Develupment or other "soft Iaw 
instrumenrs",88 it not %nly accepts the priricipIe of sustairrabIe 
deve1oprne11t but briilds a Iarge part of its argumentation on it. But 
sustainable development oriIy e~ner-ged as a IegaI terIn in 1987, being 
giverr fornral and widespread legal recogriition by the Rio DecIaration of 
1 99ZX9 Slovakia is wiIIi11g ta reIy on "soft" concepts and principIes 
which emerged after 1977 w1ier.e tliey support the exigenccieç of ils 
case.90 

SC-M: p m  2.30. 

SGM, paras 2.27-2.34. 

See  Sir Robcrt Jc~r~~i i igs .  cikd beIotr-, paragraph 3.107. 

SC-M, p r a  2.33 

SC-M, para 9.0% 

HC-M: paras 1.23-1 40: see aIso Scienr~Qîc Eunluution, HC-M: voI 2. cliap 7.5 

See SM: pans 8.1 1 1-8.1 12. See also SC-M. para 9.57. 

14 lune  1992. UN Doc AICONF 13 1126, 1. p 8. 

E.g.. Internariona1 Conferencc on Watei. aiid the E~rviron~rrent: Devei~p~rrent Issues 
for the 2Isr Century. 26-31 Januaty, 1992: Dubli~r: Ireland, "'I'he Dubliii 



1.40. The same seIective appsoach chasacterises its position concerning 
~i r i~~ciples  of gener-a1 applicatiorr rr~~dei- aibsequerit ti-eaties. It seerns to 
accept - since it invokes - the reIevance of treaties such as the 199 1 
Espoo Corivent ioir oii Errvii-ori1nerita1 Impact Assess~ne~it iri a 
Transboundary C o n t e ~ t . ~ '  But it goes on to state that: 

"Any III Ies of genesal internatiorra1 envimnnrenta1 Ia w tlrat 
deveIoped subseque~it to the concIusion of the 1977 Tseaty and 
that ruese both (a) more specific than a~rd (tr) inconsistent witlr 
the provisio~rs of the Tr-eaiy could o~r Iy displace tlrose provisio~~s 
if it wer-e establiçhed tliat botIr parties ro the TI-ea y... so 
intended-''92 

1.4 1. The issuc is rather how to ensure tlie implerneritation of the 1977 
T ~ a t y  in an evoIving rnanner consistent with Ille Parties' ot11er 
inter~ratiot~al obligatiorrs. The geriera1 1.111es of interrratioria1 Iaw for- 
protection of the environment which- have developed since 1977 and 
wlrich we1.e rrot persistcritly objected 10 by either party to this dispute are 
applicable. ReIevant art icIes of tlie Treaty shouid be i~rterpreted arrd 
applied in conformity with thern. CzechosIovakia br-eached obIigations 
flowing f1.0111 AiTicIes 15, 19 and 20 of the Treaty, inlei. a h ,  by not 
carrying out any in-depth e~ivironrneiitaI study ,93 I>y rrot e~rsur-ing the 
preveritiorr of damage ro wates Izesonrces, nature, dora, fauna, çoils, 
agricultuse and forestry,g4 and, i ~ i  particular, by 11ot taki~rg irito accouilt 
tlre potentiaI irrevesçible effects of the Barrage System on water 
resources alid b iod i~ers i ty .~~  It refused to cooperate in a spirit which 
wouId have aIIoured a serious investigation into the  effects of the 
Prqject,Yh~rce evidence indicating serious probIems had been presented. 
I~rstead, the Pr-oject was to be compIeted, by wIlaTever means, and its 
results could tberi be "~nonitored". TIris de~ried tlre prwentive appr-oacli 
of e11viron1rrenta1 protection reflecnd both in provisio~ls of the 1977 
Treaty a11d iri ge~-1era1 i~ite~~national Iaw. 

Stntcrnciri~: 1-cproduced i ~ r  LJN Duc AJCUNF. ISlIPCJI 12. Annex 1, p 7, citcd in 
SGMr para 9.6 1 ; Agenda 21. cited SC-M: para 9.60. 

91 SC-M' pal-a 9.30. 

92 SC-M: para 9.99. 

93 HM. paras 6.32-6.49. 

HM: paras 6.57-6.63. 

95 HM: paras 5.64-6.69. 

95 b1M,paras6.70-6.81. 



01) The 1977 Trrtdy und the obligarion ro covperare 

1.42. According to Slovakia, the palTies - 

"co~r-rpIied with the ge1iera1 obIigation to cooperate by rlie very 
negotiatiori a~rd concIusiorr of tlre 1977 Tseaty. 

1.43. TI-ris is not, horuever, tlie end of the matter. TI-re Treaty did flot 
exliaust "the fuffil~nerit of tlie ... obiigatiozi to coope~+ate in seIation tu 
shared freshruater resor11-ces".~8 The general obIigation to cooperate is 
deeply rooted i11 tlre internatioria1 IegaI order? and has beeii specificaIIy 
endorsed iir the context of susrainabIe deveIoprnen7 a11d rvatescourse 
I a ~ s ? ~  

"[I]II evoIving areas of Iaw ... the obligation to co~rrrnunicace and 
discuss ivitlr tlre other party haç becorne essentiaIIy paif of tlre 
substantive nor~ns .... 11ifor1-11at ion sliarirrg and consultation ... have 
beco~ne an eIement in co~npliance with tlie substa~itive Irorms 
t h e r n s e I ~ e s . " ~ ~ ~  

1.44. The obligation to ccioperate i r i  tlre protection of the errviip~t~rre~it 
was streçsed by the Arbitra1 Tribuna1 in the Lac Lanoux Cuse.lol It is 
 rot Ii~nired to the concIusiurr of treaties: a treary is not a goal in itself. Tt 
inspires aIso tlie general rklatio~rs of countries co~rcei~red in tlre 

- deveIopment and protection of a given ~egiori. III  t11is respect, the 
obligatiorr to cooperate carrnot be separated frorn the pr-i~icipie of good 
faith. This prirrciple requires the pai?ies to an international agreeine~~t to 
cornpIy w itlr incorparatecl evoIvi~rg norms, i ~ i  paraIIel with tlre evoIution 
of "reIevant factç and circr~~nstarrces". Io2 This appIies especiaIIy irr the 
case of a biIatera1 agreement in whiclr there iç n8 designated arnertd~nent 
procedure. 

97 SC-h4.para3.18.Tosi1niIai~effect,set.fIM,prira6.72. 
9g SC-M: para S. 1 8. 

5i9 Rio Declaralion, PrirrcipIe 2: also fhe work of Ihe UNIECE, beIorv. 
parapaphs 3 - 100-3.1 O 1, ii&es 233-240 

R Higg~ns, --1nri.oductory Re~nar-ks", Topic 2, UN Congrcss on Pr~blic I~rternational 
Laru, 14 Mar-ch 1995, pp 3-4. 

' O 1  Lac Lano~rx Arbifi-afion (finficc v Spin) (1357) 24 ILR IO1 at 129-30 and sec 
HC-M, paras 6.47-6.57. 

Io2 As ackncrwledged in SC-M, paix 9.16. 



1.45. Hungary and Slovakia agree thar rI~e pri~~ciple of sustainable 
deveIoprne~-rt, as formuIated -in the BrundtIand Repo1t,lo3 tlie Rio 
Deciaratio1i~04 a~rd Age~-rda 21 Io5  is applicabIe to this dispute. Brrr tlrey 
disagree on its 171eaning and itç applicatiorr to tiie facts. 

1.46. Hunga~y is not "ariti-deveIoprnerit" w " a n t i - d a r n o ' . l o ~ t s  
approach is w11oIIy corisiste~~t with international Iaw in the fieId of 
sustainabIe deveIopme~~t, orle wIr ich treats e~rvii-unmental protection as 
an iniegrnl part of the developn~ent process. 

1.47. Internariona1 law in the FreId of sustainable developmcnt is now - 

su ficierrtly weII established, and both Parties appear to accept tliis. 'O7 

But accarding to Slovakia, Hungary's app~+oacIr reflects a "singIe-minded 
pursuit of e~tvironrne~~taI protectioil 01- the non-attention of the status 
c&"'lOs Hu~iga~y  wishes "to frustrate efforts to acl~ieve social and 
eco~~oi-~r ic developrne~it",'~~ cor11rseIs "blind pussuit of environmenra1 
values in isolation fsom Iiumay n e e d ~ " , ~ ~  and takes an "absoIute 
position tfiat enviip11rne1ita1 considerat ions forecIose deveIoprne~it of the 
freshwater resources if shares with SIovakia".I I I  

1.48. These daims are urisupporred by the evide~ice. Hungary was 
concerned tu eIrsure that tire 1977 Treaty was impIenre~rted so as to 
balance environmental and deveIopmentaI needs. Slovakia by contrast is 
seIective in its reIiance on the applicable i~rstrrrrnents, incIudi11g 
Agenda 21 . I I Z  It focrrses ori P ~ I ?  A of Chapter 18 (Integrared v1atei- 
resources deveIogrnent and mai~agement) but ignores tlre six othei- parts 
concerning otlier progranrme areas, wlricli are of particulas reIevance foi- 

SC-M. para 9.59. 

SC-M. paras 9 53-9 55 

SC-M, paras 9.57-9.59. 

As SC-M.  paras 9.G 1 : 9.65 al Ieges. 

SC-M, para 9.54, note 15. Hungaiy ivould add PrincipIc 2 cf ttrc Rio DecIaiztion IO 
the Iisr of Principles descrihed as being '-of pariicuIar interest-. to IIre dispute. 

SC-M, paia 3.35. 

SC-M, para 9.55. 

SC-M, para 9.59 (ernghasis added). 
SC-M. para 9.64. 

SC-M, paras 9.57-9.60. 



the present c a s e . " V T h u s  Sectiori C of Clrapter IF  caIIs for the 
protection of groundwate~. and aquatic ecosysterns, which are to be 
psesenred frorn "any form of degradation on a drainage basi 11 basis".' '3 

Agenda 21 aIso supports otl-rer- riorrns r-elied upon by Hungary: the 
poIIuter payç ~rinciyle; a precautionary approadi i ~ r  water qual is  
rna~ragernerit; mandatory environmenta1 impact assessrnart on al1 major 
rvater resource deveIoprnent projects potentially impairing water quaIify 
and aquatic ecosysterns, a~rd use of risk assessrnent and risk mariagenrent 

i in reachingdecisions and ensur-i~rg cornpliance with them.l15 

I .49. Each of these eIan.re~.rts is consistent witll Hrrngary 's approach. 
The desire to prolect the drirrkirtg water supplies and biodiversiry is 
corrsiste~~t witfi applicabIe intcrnationa1 noms, as reflected irr Agenda 2 1 
and the 1994 Danube River P~+otection Conve~rtion. I I 6  

1.50. For deveIopmenr to be çustairrable, it rnrrst recognise the links 
between develop~rterit arrd the Ii fe conditions of future gene1.ations.I I7 

TIre scientific studies pr0dLI~ed by Hrrngary sliow tIrat the situation that 
would have been created by tlie OriginaI Project was not sustai~iabIe.~ I8 

rd) Pre vention and p~ect.lurion 

1.51. BotIr Parties accept the existence a? a11 reIevarit tirnes of an 
obligation to prevent serious envirori~nental I i a r~r r .~ '~  Where the two 
sides differ is (a) on tlre extent of the obligation, (b) the degree of hamr 
to be prevented, and (c) Irow far Hungary has to go to prove tlre 
IikeIihood of harm, 

1.52. Again SIovakia mischaracterises Hurrgary's approach. Hungary 
never ~Iaimed thar tlre obligation to prevent harm iç absoIute.1~0 It 

See esp, Agenda 21, Chaprer 18. Sections C. (Protection of walei- reson~ces. rvarer 
quaIily aird aquatic ecosystems), D (Drinking wier suppIy and sariIation1, E 
(Water and susIainable developrnenr). 

Agenda 21, chap 18. paras 18.37-18.38 (UN Doc AIConf IfiIPLG) (emphasis 
added). See also chap 18. para 18.35. The naIionaI report of rhe Czech and SIovak 
FederaI Republic lu the Rio Conference expressly recognised the llrreat posed by 
the GNBS lu rvater resources. See also HC-M, Intra, para 16. 

lbid: chap 18, para 18-40. 

Sofia, 29 June 1894; HC-M. kr~rexes :  val 3: annex 7 1. See H G M ,  paras 4.23-4.39. 

Slouakia apparenrIy agrees; SGM, para 9.54. 

HM, paras 3.30-5.93; HM: Appendices 1-3; HC-M. paras 1.46-1.168; Scien?ijic 
EvuIuufzun, HC-M, vol 2. See beIo~v. paragraphs I 86-1 92; 1 100-1.140. 

SC-M, paras 9.67-9.69; HM, paras 6.57-6.65.7.05,7.76; HC-M, para 4.24. 

SC-M, para 9.58 



agreeç tliat tlie applicable standard is that reflected in tI- arvard of the 
Puil Sinelre~ arbiti-atio~r."' It wiII be for tlie C O U I ~  to decide wl~ose 
ev idence is sufficiently "clear a h  convincing". I Z" 

1.53. Hunga~y specificaIIy i~ivokes the test referred tu by Ausistria in 
a1.gume1it in the Nuclear Teds Cases: activities cannot be corisidered to 
be IawfuI unless they are "generaIIy regarded as natrrraI uses of territoiy 
in rnodei-II irrdustria1 society and are toIerated because, wIiiIe perhaps 
psoducing some inconvenience, tl-rey have a co~nrnunity be1refit".IZ3 The 
I i  keIy consequences of tlie Original -projecl \vent far beyond mere 
i~~convenience, or an iricidenta1 arrd toIerabIe effect of an otlienvise 
sociaIIy desisable scherne. 

1.54, This appi-oaclr is consisrent witl~ the ILC Draft A~-ticIeç on the 
Law of the Non-Navigational Uses of InterilationaI Watercourses, a1su 
selectiveIy quoted by SIovakia. I Z 4  Of particuIar reIevance is A~ticIe 
2 I(2): 

"Warercourse Statcs shaII ...p revent, reduce and contr-01 pollutiorr 
of an iiiter.~iational watei-course tlrat arny cause significarit 1ra1~1n 
10 other watercuurse States or to their environment 

By contrast SIovakia impIies that the injury must Iiave alreudy 
occur~red. 26 

I .55. Slovakia aIso argues tlrat the precantionary pr-i~rciple is rlot yet 
part of international Iaw.IZ7 But the generaI practice of States since 
1989 slrows tlre ernergence of tlie principle of precautionary action, 
associated witli. arid grafied o ~ i  to tlie weII-estabIished p~+i~lcipIe .of 
preverrt ion.IZ8 The precaut ionary principIe is cIearly expressecl in terms 

SC-M. para 8.69 and see 3 UNRIAA 1738 at 1963. 

HM, paras 7.45-7.36: HC-M, paras 6.29-6.41. 

~t'~iclear Ièm Cases, A~isiralia v France. PIeadings. 525-525. 

SC-M, para 3.711. 

Emphasis added. The II,C Commenrary makes iI cIear rhar Ai-i 2 1 applies 10 th1-ears 
of future harm: Repor~ OJ ihe Iniernniinlzal INW Coniinissiorl (A14911 0, 1334). 
236 ff. 

SC-M, paras 9.69,9.74. 

SC-M. para 9.80. 

See D Freestone, '-The Precaulionay PrincipIer in R ChurchiII and D Freestone. 
Internalianni Law and Glubui Clirnuic Change (Ti ijhoff. 199 1 ) p 2 1 K. See alsu A 
Kiss and D SIrcIto~r. Iriler.nurionaf Efivi~oniiicnrai Loiv [Trans~rûtio~iaI PubIistrers, 
II-vinglon-on-I-ludsw 1994) pp 64-67.69, SI 95; A K ~ s s  and D SIrelton. hfanrrul of 
Gu-nj~enn Environliienial Law (Grorius PuhIications; 1993) pp 37-33, 139. 234, 



r-eflective of custornary law iii tire Bergen Ministeriar Declaration orr 
Sustainable Deveioprnent in the ECE region of May 1990,Iz9 in 
PI-i1icip1e 15 of the Rio Declaratio~i, in two universa1 c o n ~ e n t i o n s , ' ~ ~  tlre 
Maastricht Treaiy or1 Errropean Union,I7I and the UN ECE Convention 
on the Protect iorr aiid Use of Transboiindaiy Watercourses and 
Internariona1 Lake~.13~ This is stsong evidence of an emergirrg 
acceptance of €lie precautio~iaiy psi~icipie - especialiy in tlie region 
affected by this dispute. 

I .56. more ove^; tlie precantionary priricipIe Iras been suppofled by 
SIovakia in tlie 1494 Danube River Protection Convention,'33 a11d irr the 

- Strategic Actiorr PIari for the Danube River Basin 1995-2005, drafted in 
the frarnework of the Enviro111nen~a1 Pfogramrne for the  Danube River 
Basin. ' j 4  

1.57. Oespite its citation of authorities to rlre contrary, at no point does 
SIovakia aciuaIIy deny the appIicabiIiiy of precautionary principle. I 35 

Where the parties disagree iç rather on the appIication of the principIe to 

26 1. 2g 1, 455; H Hohmann, Prerauiionc~zy Legul Dufies and h n c ~ y l e s  QJ Modern 
Iriiei-nnrianal Environnrenlal Low (Nijhoff, 1394) 12. 334, 341, 344; T Ijlstra, 
'"Marine PuIIution". Ybk Inr? Enviro~iirrentai Law 2 (13311, p 147. 

129 Bergen, 16 May 1990, pam 7; IFE (ITBIICi-05-90). This i ~ s  suppo~ted by 
CzecIrosIo~akia and Hungary. 

130 Fl-arnework Convenlion 011 Cliiirale Change. (1992) 31 ILM 849' Art 3(3): 
Conue~rtion 011 BioIogical Diversity. ( 1992) 3 1 ILM 8 18, preambIe; Rio neclaration 
on Environnient and Devebpment. Pi-1ncip1e 15. 

I 3  ' Maasiricht, 7 February I992, At 130 R, ( 1  932) 3 I ILM 147. 
13= Helsinki, 17 March 1992, An 2(5)(a), (1992) 3 1 ILM 13 12. SIovakia argues rhai the 

Helsinki Conucntion is not relevant: Art 2(5) is said tu be restrictcd 10 the i-elease of 
hmrdous subslances 0111~: SC-M, para 9.24 and nole28. This ignores tlie 
definition of "transboundary ~nipacr" given hy the Co~r~e~rfioii itself rony 
sigrrificant adverse effcct on tlie e~rviian~rrcnt raquIiing from a chnngc i ~ i  tlic 
conditron of transbou11dai-y ivatcrs caused by a human activi ty...") (Art I(2); 
crnplias~s added). 

I 33 HC-M, Annexcs, vol 3' anne,\ 7 1 . See An 1(4 ): ..TIrc Pol luter pays yrincipIe and 
the Precaurionaiy principle coirstitute a busis foi a11 measures ai~niirg nt tire 
proteciion of ttrç Da~rube R i w r  and of the wateis witliin ifs catchment area." 

134 Sc, HR, voI 3. Annexes, annex 102, csp scctIon 1.6, Fundamenta1 Principles and 

Approaclres for EnvironmentaI Protectioii, para 32. arrd see also para 33 
13' SC-M, para 9.90. SC-M, para 9.80 cites P W Bi~iiie and A E BoyIe, inleiliori~noi 

L a l u  and rlie Environirreiif (CIarendon Press, Oxford: 19921, p 38 oui of conresr. In  
fact thcy insis1 oir rhe obIigation io prevent env~roiimentiil ham: ibid, pp 95-35 
r...I[ is  noru ...p rimarily an obligarion of diIige11t piel~ention and conIroI: and in ttris 
sense: i t  can be raid ~Irar iir~eiaational law aIready adopts a 'precautio~rap 
approach"'). See aIso pp 303,413,455. 



the facts.I3 Hungai-y does not daim that tlre principIe i s  ab~oIute.~37 It 
I-ras to be appIied in a baIanced fashion, îaking i~iro accou~rt bof? the 
gravis of the i~itei-ests irivoived arrd the Iikelihood of harm. But in key 
respects, i r i  Huiigary's view tlre pr-ecaut ionary approach aras not appIied 
ar ail tu the Project. The1.e waç no proper EIA i r r  dation to the OriginaI 
Project, before or after 1989.138 SIovakia does 1101 eveIr cIairn to have 
appIied the grincipIe to Variant C. I39 

1-58. Hungary irivoked tlre pi-ecarrtiorrary pi-incipIe to seek a scientific 
re-examination of the IikeIy consequences of the Origi1-ra1 Pr-oject. No 
systernatic environmental assessrnent had been carrieci ont. Hrrnga~y did 
not ask rfiat CzecIrosIovakia "de~nonstrate with scientific cerîainty that 
the Prqject wouId nor cause I ~ a r r n ' ' . ~ ~ ~  Its behavioui- was fuIIy consistent 
with generally recognisad international pri~rcipIes, the niore so si~ice it 
had to protect orle of its 11iajor naiural resources from parentiaIIy 
irreversibIe Iianri. I 4  I 

SECTION C. THE ORIGTNAL PROJECT: THE ISSUES 
IN DISPUTE 

1.59. This Sectiori anaIyses the r-easorrs for- tIie dispute owr the 
Original Project, as it arose in 1484 and as it deveIoped tlrer-eafier. TIie 
questiorr for- the Court may be forrnulated as foIIows: 

(a) were ihere s@cientiy serious environmental concerm 
associnted with rhe operaliopr of the Originnl Projecl, borh 
downxii=emn anCf ups~?-ea~lr tu warraut suspemiotz of wor-k 
and ufuil-scnle rcvie w of the Projeci; and 

fi) if  hos se concms wepe juslified, were ~ l w y  ~-~@cieuf to 
warrant subs~nnlini mnod~$carian Eo or abaPrdor?nrenr of lhe 

' frojecr. eilher irr whole or as ro eilhel- of ils cotnponent 
paris? 

' 36 SC-M, paras 9.23-8.24. 
' 37 But see SC-M, para 932. 
38 HC-M, par-as I .20- 1.4 I; Scienr@c Evaiunrion, HC-M, voI 2: d ~ a p  7.5-7.6. 

139 SC-M, para 9.84. 

140 Bu1 cf SGM, para 9.89. 

141 Sec HM, paras 7.85-7.86. 1 O. 17-10.2 1. 



I 60.  ReçoIntiori of tliis inrpo~rant issue reqrrires tlre Court tu r-esolve a 
nurnber of issues of dispund fact. and having done so to appIy the 
appropriate IegaI standard - the standard of necessity - to those facts. 
TIr is Sectio~r su~nrnarises the factuaI disputes; tlte Iegai cu~~sequences are 
drawn in Chapter 3, Sectio~r A, within the framewosk of the questio~is tlre 
Cou1-i is to resolve nnder Arricle 2 of the SpeciaI Agreement. 142 

1.61. As to the issues of fact I-eIati~rg to tlre Origi11aI Project, .the 
foIIowing speci fic questions need tu be considered: 

( I f  Was a proper EIA (or its equivalent) ever carried ont on the 
OsiginaI Project? 

(2) Were tlrere studies pr-ior to [Ire suspe~rsio~i of construction which 
provided rt sufficie~~t basis for Hunga1-iari concenrs and actions? 

(3) Did tlie çrate of work on the OrigiriaI Project as of May 1989 
preclude a reassessment of f he Treaty? 

(4) Do studies produced during the suspension of construction of 
Nagyrnaroç and sirbsequenr to termi~rat ion co~ifir~n the vaIidib of 
Hungai-iaii coriceriis? 

(5) CouId diese concerris Irave bee~i addressed by specific rernedial 
rneasures? 

1.62. The parties disagree on the answers to these qnestioris. 
Slovakia li responses are as fol Iows: 

(1) "Environn~e~itaI issues were carefuIIy studied both prior to and 
tlri-ouglrout the period by bath parties to the 1977 T r e a ~ . " ' ~ ~  

( 2 )  'none of the scienrific reports ...p rovided erivironmental reasons to 
suppo1-t tlre Hu~igaria~r Goverriment's atternpt tu deIay tlie 
Pr0ject."I4~ ' 

( 3 )  "TIte aba~rdorr~nent of tlie Project for Czechoslovnkia wouId 
cIearly ... have been economicaIIy disasr~.ous."I~~ 

(4) "[T]Iier-e is ~ i o  support for Hungary's daims tliat firsr Nagy~rrar-os, 
and then DunakiIiti, couId not be made operable because of the 
threat poseci to tlie e ~ i v i i p ~ ~ r n e r r t . " ~ ~ ~  

142 See belos,: pragraphs 3.03-3.40. 
143 SC-M- paw 4.0 1 (e~riplrasis i ~ i  origina1). 

144 SC-M, pam 4.35. 

14j SC-M: para 7.132. 

14' SC-M: para 7.03. 





1977 Treaty7"s1 and rhat "where considered riecessary, [the Trertty] was 
updated by cornmon agreement to rake account of the Iatest research and 
any teclrriological d e ~ l e I o ~ ~ n e n t s " . l ~  Hungary's position is that aIthoug11 
some seIected environmenra1 issues may have been "carefully studied", 
the issues were rrever comprehensi\~eI y studied in the  rnanner required for 
projects of this ty and that updates çouId onIy "take accou~~t  of the 
Ia~est researci -r..."l5 "if a fuII EIA was performed.lS5 

{u) The nurrrber of srudies 

1.66. First, SIovakia suggests that tlre riu~nber of studies cai-ried our on 
the OriginaI Projecl is indicative of tlieir compi~herrsivenesd What is 
critical is not the nutnber- of studies, but tlie scope of issues addressed, 
the qualiiy of eaclr çrudy, and [Ire extent to wlrich tire differ.ent çtudies 
Irave been iufegruled to provide a coherent overview of the 
env iro1rrrre1rta1 probIems yo~ed.'~~ TIiese criter-ia were not met by 
studies doire prior- QI. su bsequent tu tlie 1977 Treaiy. 

1 .S7. HighIigIrting the Czedroslovak 1975-76 Bioproject, Slovakia 
11otes "the favourabIe cornparison between the Bioproject a11d 
env iso111ne11ta1 assessrnents carried out during the sa~r-re period in North 
A~nerica"I.Fg and co~~cIudes that "[ilt wouId be diffrcuh to envisage a 
more co~npiex or camplete exalnination of the effect of the Project on the 
environmerit" tlrari the Biop~ojec t . '~~  

I .68. Hungaiy Iraç requesfed access to the studies co~rstitutirig tlie 
Bioproject on at Ieast four occasions. No response has been received 
fro~rr SIovakia.160 The Cou1-I shouId draw its owii co~rclusio~is frorn f he 
unwilIing~-ress to make inforraation avaiIable. Tf docu~ne~rts reIating to 

SC-M, para 4.01 (e~npliasis in original). 

SC-M. para 4.35. 

See HC-MT p r a s  I.23-1.41; L Heiis 1994. I-IC-M, Anncxcs, voI 4 (part 2): 
annex 23: chap 5. 

SC-M, pal-a 4 432. 

HC-M. parris 1.38- 1.4 1.  

See SM. paras 2.17-2.22: SC-MT paras 4.04-4.07. Foi oilrer sludies ouiside the 
fra1riemo16 of the Biopiojcct see SM. paras 2.IO-2.16; SM. AnIreses, voI 2, 
annexes 23 and 24. 

See I-iC-M, para 1.24; sce aIso L Hens 1994. HC-M. Annexes, voI 4 (part 2). 
pp 843-85 1 ; see aIso Scienlglic Evfiiiiaiiun: HC-M. vol 2. chap 7.5, pp 247-25 1. 

SC-M, chap 4, note I 1. 

SC-M, paix 4.06. 

Sce above. paragrayh 13, Irore 20, leith references tu ttrc correspondence. 



tlie substance of arr aIIegation are 11ot pIaced in evide~ice, t11en tlie  con^? 
shouId infer rhat, "if there are sudi ... report[s] artd stud[ies], tlrey do rrot 
support the assertions [made]."361 

1.69. SIovakia states tl~at 99 studies "reIating to waler qualiiy and 
enviru~lme~~tal issues"J~' were cariied out prioi- to 1973.163 01rIy 16 of 
tliese reIated to tlre ilripartant subjects of wate~. quaIify, biology, arid 
 rature protection, a~rd of these 16, oriIy 4 were fully applied by tlie 
project designers. Uniy 3 addressed issues of the naturai Irabitat ilseIf. 

1.70. Of the period after 1977,lfi4 SIovakia says tlrat "continuai 
improvements were being made in the Iight of the 011-gaiiig 
enviro~r~nentaI strrdy prograrns".'65 But of "the detaiIed Iist of the Iiew 
studies ca~ried out by Czechoslovakia &r the sigriature of the Treaîy 
and up tu 1990",166 IIisted in Annex 24 of tlre SIovak Me1rroriaI,'6~ aonIy 
7 appear -to relate to ccosystems, groundwatel; location alternatives, 
protectio~r measures or wares quaIity, ropics normaIIy cuver-ed in an 
EIA.158 Si~ice tlley Iravc not beerr made avaiIable, ?Ire Court has no basis 
uporr which to consider rhe adequacy of tllese studies.159 

1.7 1. Hungaria~i studies prior to 1989 also failed to address tlie issues 
in a cumprelie~isive manner. Of tlre 340 comrnissioned research projects, 
only 24 addressed water qrrality, hydsobioIogicaI and ecological topics 

See  SC-M. p r n  4.14, note 26 the ~-eki-e~rm is io a reporf,issucd on 28 ApriI 2952 
mfricIr Iiad concluded rhat vIews oii peak energy production iwre diverse arid thar 
fufiher investigation \vas needed, (HM, para 3.47). SirniIa docume~rIs indicating a 
lacl; of coiisensus aboui the Project rvere annexed 10 the Hr~ngarian Mernorial, =rd a 
c ~ p y  uf tire rcpoi-i in question has becn piir on file wirh tire Courr. 

SC-$4, para 4.04 

SM, Annex 23 offcrs s rulI Iist of s~udies prior Io 1973 

In the period beIrveen 1374-1377, only 4 sIudies in SIouakia's "deiailed Iist'. 1-eIate 
to these Iopics. Yet this \vas IIrc kcy peiiod when "tlrc panies in effcct nppIied 
gciienl principles of envii-o~iincntal impact assess~rre~it"; SC-M, para 9.05. 

SC-M. para 4.08. 

SC-M, para 4-09 (ernphasis i ~ r  original). 

AItl~wgh the Bioproject was -'updated" in, IV86 (SM, para 2-22], it is uncIeaz- 
mlrettrcr tire 1986 upda~ing slr~dies are incIrrded in this An~rex. Funhernioi-c, it is 
noruhcrc stared thât ils conclr~sio~is xwre actuaIIy adoptcd in the designs of the 
01-ig~nal Project or in lhe impIeirrenation of Variant C. 

These are arnoag rire studim rreques~ed fionr SIovakia and not providedl src aIroi,a 
paragnph 1.68. 

SIovakia bas refuscd to provide ieqrresred studics sta~ing that -'[tIIrc actua1 conlents 
of rhc ~ p o r ~ s  ,are nol reIevarrl to the contenrion''. LeItci fi-nrn [Ir P 1-unika ta Gy 
Szen&i. 3 August 1994; I-iC-M. @~rexes: wI 3.  annex I I ,  p 38. 



' ' M ~ ~ I ~ O U I  g iving an.vvers {O rhe que~rious pyi-opundeCr'. I This suggests 
tliar tlie OriginaI Psoject itseIf was rrevei- sr~bject ro a Eompsehensive 
assessrnen t. I I 

1.72. SIovnkia repeatedIy invokes tlre Hydr-O-Québec Report as "an 
independen1 review of t11ese [ear Iies]  tud dies"'^^ . But tliat Repoi? does 
riot support its cIai111: "La solution technique éfa~rt dejh clroisie, ces 
érrrdes rie portaienr pas sur uire cornparaiso~r de varia~rtes, mais bien 
pIrrtôt sur I'optimisation d r ~  projet rete~rrr...."~~~ No strrdies identifid by 
SIovakia address tlre desirabiIity of the Project or its ovei-a11 
environmenta1 costç os aItenraf ives. Sucl; arr ar~aIysis is a prerequiçite for 
an EIA.174 

1.73. FinaIIy, SIovakia mus! be faken to have i-ecognised tlie Iack of an 
adequaa envisonme~rtaI impact açsessnrenc in its appIication to the EC 
PHARE programnie for hnds to underiake ari i~rrpact asseçsmenr. The 
appIicaf ion stated that the GabEikovo secto~. 1.eqit ire4 a "thorough and 
cornplex study of a proper impact assessme~it mode1 to errsur-e tlie 
protection of ~iaturaI and anfhropic resorrrces, balancecl ecoIogica1 
deveIoprnent, as weII as opti~nized decisi011 makirrg alid 
rnanagerne~it."~~~ I t  was subrniiied in Ocrober 1990. 

1.74. SIovakia cites the posif ive conc1usio11 of tire 1985 Hurigarian EIS 
in oi-der to de~r~o~rstrate that "there were no environment-related i-easo~rs 

I 70 HM: Annescs, vol 5 (part 1). anrics 7. p 135 (eiirphasis addecl). 
171  As I-lungriry pointed out at the lime: HM, A ~ ~ ~ r e x e s .  vol 5 (part 1): annex 7 ar p 14 1. 
I7] SC-M, para 4.09 (ernphasis added) quoles Hydro-Québec Report as proof of that 

yoiiit {i~r IIM. hi ieseç.  vol 5 (part 1). annex 9: at 278-2791. Tlic passage qiiored 
mcreIy dcscribcs tfrc naturc of- ttic work of ser~ci-al insiilutes in Czechoslovakiii. 

I 73 HM- Annexes, vol fi (part 1). annex 3, p 298. 

174 According IO SC-M, para 4.1% tlie Hydm-Qr~ébec Rcport cuntradicls kiungary's 
sutenient that sludies p r i a  !o 1992 suffci-cd fi-orn serious insufficiencies. Bur 
Hydro-Quebec poinied out nu~nerous ai-cas rvhere data \vas Iacking (MGM, 
par as 1.32-I -37. 1.14 Il, as did BechIeI (HC-M: para 1.140). 

i 7 i  HC-M. Annexes' voI 3.  annex 48. For discussioii scc HC-M. paras I .33, 2.53-2.63. 
The SInvak Mi~iis~ry of Eiiviro~riiie~rt aner thr inrplementarion of  Variant C 
expressed serious concern tfrat tljc i.ivei. Irad been divened rvithout a prciper impact 
assesSIneIr!: HC-MT hrnescs,  vol 3. annes fi7 at p 202: HC-M: pal-as 2 1-21. 



why the Pi-oject could not continue."17s It nerier addresses-the adequacy 
of that EIS.Iï7 

1 
1.75. The 1985 Hr~~rgai-iari Study did not nleet i~lter~ratiorially acccpted 
ci-iteria for an EIS.'78 It did riot discuss the issues irr ari integrated 
~na~~rier ;  gave no basis for the inrerpretation of the tiata; did 1101 describe 
the standards, assum~>tioiis or vaIues used; a~ id  Iefi nlany impo~.rarir 
questio~~s u n a n s ~ ~ e s e d . ~ ~ ~  III palficular, it pl-ovided n o  irtfor~nation on 
the Origi~raI Project 's effect on ecosyste~r-rs.~~~ The Hungarian Acaderny 
of Sciences co~rcluded that "[tlhe incornpIere state of t Ire ecoIogica1 
r-esearcli has not ceased to exist with the comp1etio1r of tl-re EIA."Igl 
Like Hydr-O-Québec, it stressed that the 1985 Study "only deaIs witli tlie 

17G SC-MT para 4.27. Slosakia tries 10 discrcciit tlie 1983 Hungar-ian Acadc~ny of 
Sciences Staienient rvfriclr hnd rcco~nmended that a cornpi-chensiire e~ivironmenIaI 
impact assessinent bc carriecl out. sta1 ing that il --considcrcd poIitica1: technicd and 
envi1-o~riiie~rtnl issues (in ihat order)" (SC-M. pain 4.18). But the Starernent specifies 
ilrat it '-does not deaI ii-ittr poIiItcaI qr~csIions~'. See IIC-M. An~rexes, \TOI 3, 
annex 36. 

SC-My para 9.05 caIls the sraiement an LIA; SC-M. pan 9.20 caIIs it  the ..rnwi 
rccciiI and thorough" of the EIAs. 

Infoimatioir to be i11cIuded in an EIS is outIined in Scienf$c EvaIuatloir, HC-MT 
voI 2, chaps 7 2-7.3. TIIC EIS IcgisIation now in force in Slovakia ducs  rot differ 
signifIcaiitIy i ~ r  its rcquiremenis from rhose of the Espoo Convention. As of 1983, 
EC Diiecii~e 8851337 1-equired Mcmbcr StaIes Io incIude a number of difïerent 
apecw in air EIS. L HFIIS 1994. HC-M, Annexes. vu1 4 {part 21, aIines 23, chap 3. 
discr~sscs tlie deveIopmeni of EIA In various rcgions. SIovabia disniisses tlic 
argument based 011 Iack of- EIA Ieg~slation as "an iireIcvant comment having 
noihing to do rraith ihe meriis of the findings of the m~ngarian scientists"; SC-M. 
para 4.28. This confuses scienrific research rvith arr EIA. If a process has 110 

stiuctr~i-c to ciisure that a11 1,eIevanr issues are stiidied in a sysremaiic fashion arrd 
ttrat Ille concIusions are taken iuio accouIrt i ~ r  Ihe decision-making pl-ocess. it  dqes 
affect rhe scieniific findi~igs and tlicir implementation. Thc 1985 EIS obviousIy 
suffered fio~n ttre Inck of a IgisIatiw frameiuork. 

179 As Io the Inck of public psrticipalion, SIowkia comrnenrs that this .-shows tlmt an 
effort Ilad b ~ e n  made to keep the study a strictly scie~itific on<': SC-M, para 4.28. 
nore 45. Hr~nga~: a11d Slovakia have both adopted IegisIatio~r in the past fetv p a r s  
ivhich prol~ides for public participation in Iarge-scaIe PI-qcct dccision-making. By 
conIras1 neither Hungay iior Czecl~oslovakia prior to the IaIc 1980s permilted 
involvc~nent by the pubIic. I t  i s  rvidely 1-ccognised a5 important io involve IIrc pubIic 
in the EIA plocess to marie the euentua1 decisions open ard transparent 

IS0 See a h  HFIIS, HC-k1: Annexes, vol 4 {part 21, airnex 23: pp 888-93, 912-13: 
Scieni~jc ~vuliialion, HC-M, vol 2, chap 7, at 249. SIovakiii suggest Ihat lire 
BechieI Kepo~t is a11 ciiviio~rmentaI impact slaterneni (SC-M. paix 7.191, but it 
cleaily does no1 meet the critel-ia ofarr EIS - nor \\.as i~ intended IO. 

18 1  HAS Opinion. 28 3une 1985, HC-M, Annexes. va1 3, annes 39, pp 106-7. 



in~pacts to be expected upon the renlisatiori of the Joint Co~rtractrraI Pian 
or- of i ts n~odernised ~ 0 1 1 c e p t . ' ' ~ ~ ~  

1.76. Both pal-fies i-ecognise "the evoIut ioriary nature of the 
Project". '83 If Hunga~y Ilad received Czechoçlovakia's cooperatiorr i11 

carryirrg out a rhorong11 EIA ~I-ren Hungary first requested ir in May 
1989, it rnight have beeri possible to modify the Ti-eaty to minimise 
~~egative ecoIogica1 conseqnences. IS4 SIovakia cIain~s that "various 
importarit rnodifications ijlei.e   na de'',' 85 but none of the tI~r.ee 
 nod di fi cations n~e~~tioiled by it were part of the p1a1rs for. the Original 
Project i11 May 1989. 

1.77. First, the "i11cr-ease of the mirrimu~fi fIow into the oId riverbed 
frorn 50-200 1n3/s up 10 350 rn31s, with a periodic increase up to 
1,300 rn3/s" '86 was never proposed to Hungary. IS7 "Periodic" 
apparently rncarrs "each week". ' s 8  As Figure 7.1189 dernonstrates, [Ire 
IeveIs of surface water- i ~ i  the Danube wouId have decreased on average 
by 1.5 m, even if suc11 a plan had been adopted, with the resuItant 
irifluence on groundwater IeveIs.IYO Such a weekIy flushing would have 
been useh l ,  however, in providirrg rrecessary water Ive1 Ructuatio~rs. 
OccasionaI floods apart, there are no such fiuctuatiorrs even today. 

HC-M, Annexcs. voI 3. annex 39. SIovakia co~rte~rds that because rhe HAS "openly 
opposed the Project w eco~ro~nic ~ ~ a u n d s ~ ' ,  "a bias api~is t  the Proieci xVouId 
certai~rIy have manifested i1se1f i ~ i  tire Assess~rrent'.. which "came about pnrtly as the 
resiilt of the i~rsivuctions of rhe Academy-' (SC-M. para 4.24, emphasis added). But 
tire Academy rvas conccnicd ttrat cosily measures tu mirigale environmenral effects 
rvould not be taken since they had not yet becn rnandared. That is not tlic same as 
opposiirg the Original Prqiect 011 eco~romic grounds. Secondly. tfrc EIA was car ried 
out by scie~itisls invol~~ed in the impIcrnen~atiu~r of lire 01-iginal Project. 

SC-M, para 4.32; HM: paras 4.1.7-4 21. 

See HR, vol 2. Appendix 6. 

SC-M, para 4.33. 

SC-M, para 4.33. 

TIre loue in boih the SM alrd SC-M as to rhese modifications is ucry u~rceiiain. No 
refcre~ice is given IO a Pienipotentiaiy Incetmg or other document; SC-M. pal-a 4.33. 

SM, para 2.69. 

Scienfific Rebaifnl, HR. vol 2. chap 7. 

See Plaie 7 3  shc\vi~rg tlre simuIa~ed differc~rces between pre-dam conditions alrd 
conditions u1rde1--the OriginaI Project, caIcu[ated ar a 200 m5/s dischai-ge into the 
riverbcd iviili b m  rveirs and a 100 m31s disclru-gc into the side-am srstem. Sec ~ I S C I  
pûragraphs 1.14 1 - 1.144, beIoxv, on mit~gation measures. 



I .78. AIthoügh the Plenipotentiaries ayeed , in Jrrne 1989 chat Iow 
weirs sIrouId be desig~~ed foi- the main riverbed, rveirs never becalne part 
of tlre pIa11s for the Original P r o j e c ~ . ' ~ ~  These "low ~veiis" wouId not 
have pseve~rted a signi ficant decrease in gi-ou~rdwater-: tlie drop wouId 
st i I I  have been approxi~nateIy 2 metres. Lack of water-IeveI fluctuations 
wouId also not Irave beerr r-e~nedied. '92 

1.79. CzechosIovakia considered the monitoring sy stern iriadequate in 
I 990, stating in its EC PHARE appIication that "An integrated 1nodeI1ing 
sy stem is to be deveIoped .... The objective of the I-equii-ed cojr~pr-eherisive 
.rrudy is ro evttIuare and verify the effects of previous activiries and ... the 
ne w hydraulic sysreilr of hydro-power develngment.. ." '93 

1 20. SIovakia aIgueç tlrat "there can be no question tlrat the Treaty 
parties Irad tlre administra1 ive independeilce arrd fiexi biiiiy to examine 
and re-examine tlie Project, aild that they did ~ 0 . ' ' ~ ~ ~  In practice tlrat 
fIexibiIity was Iirnited to proposing technica1 fixes to the Or-iginaI 
Project, as distinct from a thorongh envirorr1-11errta1 irnpact assessrnent 
which might have questioned the basic assumptions of the Project. 
Moreover the most imporiant change cconcivved by CzchosIovakia (the 
Court is now toId), the inci-ease in discharge lewls to 350 m3/s i ~ i  tlre 
n~airi dtan~ieI with increases up to 1300 rnqs eacli week, was never 
comrnunicated to Hurigaiy, Iiever incorporated as part of the plans, arrd 
Iras rrot yet been irnplen~ented by SIovakia i r i  its operation of Variant C. 

1.8 1. SIovakia argues tlrat economic, not environmental rnatters, were 
the prirnary reascin for suspension of consiruction. '9" '0th 
environmenral and ecorromic factors pIayed a role in Hungariari decision- 
making, a11d tl-ris is not surprising as the two are i~rextricabIy 
in~erIinked. 196 Environmental concerns have econo1-nic consequences. 

1 9 1  ' Slovakia Iro Io~rgci sccms Io consider rhose weirs t h e  most app1ap1-iale, i~istcnd 
propwi~rg OIIC wir. See SC-M. para 8.13. 

192 Ihid. For a discussion of the i~radecjriacy of weirs, see beloril, paragraphs I. i$I- 
1.1 44. Sce aIso Scien~1j7c Rebufioi, 1-1 K. vol 2, chap 7. 

I Y 3  HC-M: hneues. vol 3. annex 48. See Sciei~rlfrc Evnluurion. HC-M. voI 2; chap 3.  
pp 48-5Q foi discussion of the need for modelIing and siateiiieIrts by ~Iiosc famiIiar 
i u i ~ h  the nionitoring yrogralns in  ire region, e.g.: Mucha, 1990, Refsgaai-CI a al, 
1994. 

SC-M. para 4.13. note 37. citing Mariai IeItcrs. For refrrtarion see HC-M, paias 
2.12-2.19 and see HK. vol  2. Appeiid~x 6. 

For IIre history of ihe Project prior 10 1989. sec HM. paras 3.4 1-3.108. 



E c o n o ~ ~ ~ i c  activ ities have environmenta1 effecrs. An EIA requires ari 
assessrnerit of the eriv iro1rrnerrta1 consequeIlces of various options raking 
into account their economic aspects. 19' 

(c) The BechteI Repti~', 

1.82. SIovakia addresses tIle adequacy of earIier studies through 
selecrive qrrotation. For exarnple, a quotation from the BechteI Report 
states that "[tlhe IiydroIogic regime of the project area has been 
thoroughIy studied and porentiaIIy significant impacts have been 
identified by VIZITERV and associated expertsT'. Iq8 TIr is gives a 
rnisieadi~~g i~npr-essi011 of confidence. The BechteI Report raised many 
important aspects of the Project which had been irradeqrrately treated, irr 
particuIar i ts bioIogica1 aspects. Iq9  These in turn affect the entire 
conception of the Project and its operating modes. Specific comrnertts by 
BecIiteI inciuded the need for more detailed smdy of surface and 
grorr~rdwater condiriorrs, a central issue in rhis dispute.?oo The authors of 
the Bechtel Report uiere cIearIy aware t lrat signi ficant deficiencies 
existed in the knowIedge of surface and groundwaar conditions, and that 
further detaiIed studies were required, integrat i~ig bioIogicaI and 
hydroIogica1 aspects. This is  i n  stark conrrrtst tu SIuvakia's contention 
tliat "the best evide~rce {BeclrteI] did not suppor? any such 
postponement - at Ieast on environmental gr ci und^."^^' 

df3 Conclusion 

1.83. None of SIovakia's Iines of argument sliow that there was an 
adequate EIA or EIS. The corrtraiy is indicated by an exanrinatio~r of 
Czechoslovakia' own actions. Tu su~n~narise: 

Ig7 Secdiscussion inScwmIJ;, Evaiuo~zoii, HC-M. voI 2, chap7.1. 

IB8 SMvi: para 2.3 1, ciIing BccIjtcI. pp 1-1 a~rd 1-2. TIre BechteI Repoil i s  co~rtai~rcd in  
HC-M, Annexes. vol 4 (part 11, annex 1. 

ISiP Scc HC-M, paia 1.140. HC-My A~rnexes, vu1 4 (pari: 1 ), annex 1 a1 1 I5, 16. 1 7. FOI- 
numerous s i r n i h i  quotations see IicIorv. Scienfific Rebuff~l ,  HR: vu1 2: chap 2. 

200 Bechrel KeporI, 1-IC-M. Annexes. vol 4 (part 1). aIinex I ai  p 17 
201 SC-M: paix 7.17. FOI- orher exampies, see Fie-M. paras 1.30-1.37, citing 

u~iccrtair~tics raiscd by Ihe Czechoslovak Acadenry of Sciences Biological Society. 
WWF and Hydi.o-Québec. 111 additia~r lu Bechtel arrd INFOKTIEcologia. 



* In 1989 CzechosIovakia i~ritialIy agreed to fir~.rIre~+ study,202 but 
o1r1y if construction continued alrd Hungary cIosed tlie Da~rube at 
DunakiIiti, theseby p1.e-e~nptirrg the study.?03 

* In 1990, Czec~iosIovakia appliad to the EC PHARE Programme for 
funding to ca1-~y out a "thorough and compIex s t ~ d y " . ~ ~ ~  

* Since 1990, Czechoslovak arrd SIuvak experts have i~rdicated that 
air adequate study was Ia~king . '~~  

1.84. III  a ~rurnber of instances ~ i ~ a j o s  dam pi-ojects which twese a11nost 
curnpleteci have beerr postpaned until a thorough EIA couId be 
cornpleted. Major dams w11icI.r were co~npleted or a11nosr co~r-rpIeted 
Irave not been put into operatiorr because an EIA dernoiisrrated that the 
project wouId cause sig~r i ficarit harrn.=06 To tlie exterrt the Hungasian 
coricerns iri 1989 were soundly baçed, rfie Iack of an EIA was a ~najor 
deficiency in tIre Original Project. It meant tltat r11e Praject proceeded 
without adequate inforn~ation on its IikeIy or potentiai envirorimental 
i m pacts . 

(21 STUDIES MDICATED BY 1989 TKAT THE ORIGINAL PROJECT 
RAISED SERIOUS QUESTIONS ABOUT RiSK AND DAMAGE 

1.85. SIovakia asserts "that &I the environmental studies up to May 
1989 sllowed that the G N  Project was envir~nmentaIIy sustainabIe",207 
that "none of the scieritific reports .. .provideci envirorrmental reasons" for 
s u s p e ~ i s i o r r . ~ ~ ~ ~ ~  the contrary, mmy studies raised serious questions 
about risk arid ~Iarnage:?~~ a surnmary of these is provided in annex IO. 

Agreerne~rt was reached during  hé meeting bctween Nemerh and Adamcc 011 10 
July 1989; see HM, para 3.85. 

See CSFR Aiole i'erbule, 30 October 1989; HM: Annexes, wI 4: arrnex 28. See 
belorv, par agraphhs f I. 13-1. f 24.3.32-3.33 for dangers of fiIIirrg rire reservoir. 

Sce abovc. parngraph 1.73. 

See, e g, Kesulution No 44, 24 October 1990 (Environ~ncn~aI and NaturaI 
Protection Cornmiltee of the SIovaIr Nat~onaI Council slates that the impact 011 Ihe 
e~ruiro~iincnt ~ t o u l d  be of '-a magnitude unparaiIci~d in the hislory of the m u n t j ' ) ;  
HR, Anrrexes, vu1 3 ,  annex 53. 

See HR, 1.01 2, Appendix 5 for a review of some cases. 

SC-M: paix 4.01. Sec aIsu SC-M, para 1.05. 

SC-M, para 4.36. 

Slovakia clainis tliat "u~rceflainty had heen folIorved by a deiiberrtre policy ro ahort 
the Projeci" as of May 1983: SC-M, para 10.05. This sub-section demoiistiaIes the 
justificatio~rs for Hungarian concernç. Section D: beIarv (in conjunction rvith HR. 



This sub-section out Iines the concerns eviderrced by May 1989, which 
reasonabIy Ied to Hungaria~r suspension of constrrrciio~~ borh downstream 
and Iater upstrea~n. 

(a) Doruns-~i-eam: Nagvmaros arild Peak Powei. Operafion 

1.86. By tlre ti~rre Hungary suspended construction of Nagymaros irr 
May 1 989, serious questions had been saiçed, requiring re-examinat io~r 
bot11 of the Nagyinaros Barrage ifseIf and of peak power operation. By 
the fa11 of 1 989, tlie concerns had not been aiIeviated. 

(i) Befor-e May 1989 

1.87. Studies prior to 1989 uften supported the Original Project or 
came to no conciusion, brrt nonetheless raised co~r~pIex quesrions. 
Studies Ilad to be paid for out of the sarne srare funds which financed the 
Project, and there were rio funds for researclr wlriclr miglit have caçt 
doubts orr the Project. As of March 1984, tlie Hungarian Acadetny of 
Scie~ices (HAS) reports, opi~iions and staterne~rts were "stricrIy 
confide~it iaI" or "confidential" accordiiig to Hungarian Iaws and IegaIIy 
couId not be pubI i~I ied .~I~ Horvever, somc HAS docu~ne~rts did Ieak our 
as poIitica1 changes. indicated tllar the secrecy Iaws might n o  Io~tger be 
strictIy errforced. Under rhe cir~u~nstarices tlie extent to which coricerrrs 
were actuaIIy raised i r r  tlris period is striking. TIrat tlre concerns were not 
foIIowed by fi11tI.rer detaikd studies is not surprising, given the polit icaI 
s i tuat io~i .~~ I Hungarian scientists occasioriaIIy suggested that certain 
condirions be md befor-e conrrnencing peak power productio1r,212 and as 
early as 1983 Hungarian scient ists wer-e reconr~neriding reassessrnent of 
peak power operat However, studies would oriIy rnerition 
concerIrs and I i  keIy i~npacts but avoid co~itsovessial conclusions. 

1.88. As the goverrime~~t begarr to Ioosen its grip on pubIic affairs, 
rrrore information becarne avaiIabIe and den~onstrations agaiirst the 

voI 2, Appendix 6): wiII demonstrate Ifrat Hungav aitempied in good faith Io fi~rd 
f 

an agreed solu1ion. 

SFF HR. hi iexes.  voI 3, annex 55. 

SEC discussion in HM, p r a s  3.57-3.73. 

SeeK PerczeIetal. 17 February 1985.and tIieUpinionoftIie HASon  hisProposa1, 
28 June 1983: su~n~nai-ised in EIR, Annexes. ud 3: annex 10. 

I J TGiilh, Aboli! soriie p~-cdicfa &le ccoiogicol prolrlenrs nnd envii-nnriien?al i~~pncts  of 
ihc Ga.$~ikuvo-~i~agvmar~~. Barrage Sysferii. 1983, FOIdrajzi KozIe~nÉnyck 
(GwgraphicaI Tra~isactio~rs) XXXI No 1, pp 1 - 1 1 (in Hungarian); sr~rnrnaiised in 
HR, h~rcxcs, \ru1 3,  annex 49. 



OriginaI Projecr irr~reased."~ Arnorigst many concerns raised prior to 
May 1989 by Hurigarian, Czeclroslovak and internatioilal 11011- 

govei-11merrtaI arga~risatioils was the Iack ofa cornprehe~rsive EIA and the 
inadequacy of i1-r forination available for dec ision-maki~ig."~ It was ~ I S O  
said that peak power mode arid the Nagyrnasos barrage wese IikeIy to 
cause the foI1owi1ig p~+obIems: 

* har~n to bartk-filtered wells, including t11ose whicli provide 
Budapest witli itç water supply;Z18 

* riçk to karst waters;ZIY a~rd  

" Irarrn to dora arrd fau~ta dong the banks of the rives.220 

= 1 4  As Io The exiensive piitests against ihe projecl 111 botli F O I I I I ~ ~ ~ F S  (summarised in 
FIR, Annexes, vol 3,  annes 90). a11 SIovakia cxi sa? is that "[il1 ma), he that the 
Pruject sr~ddcnly becarne unpopular; but Ihis did not m a n  thal 11 had bcco~nc 
u~rsusrainabIe from an enviionmenia1 standpo~nt-': SC-M, para 4.42. Pxagraphs 
1 . ZOO-1.140, below. denioristiale its urrsr~slainability 

' 

215 HAS, Operafional Group, 30 April 1983; HAS Posirion Paycr. 20 December 1983. 
HC-M. Annexes. i.01 3,  annex 363 HAS Opiniorr, 28 lune 19x5, HC-h4. vol 3,  
aIiIrcx 39. See also EcoIogialINFORT, Report, May 1989- KM. Arncxcs: voI 5 
(part Il, annex 6. 

I 6  B Hock. G,llBS Waiei- Q~laliv, VITUKI MarcIr 1985: su~n~nariscd in HR: hnexes, 
voI 3: arrnex IO. 

I7 H AS Operai ionaI Group, 30 Apri 1 1383. Sce a h  Pei-czcl K ef al, 1 7 Fcbruav 1985. 
Roth summarised in HR, Annexes, vol 3, aiiIrex IO. 

'lx HAS. 1981: Bercz~k-Tbth, November 1981: HAS Operational Group, 30 April 
1983: K P~I-czel et ol, 17 February 1985, and the Opinion of the EIAS on his 
Propwal. Zg'Ju~re 1935. The Iatter no~cd Ihai some of The pxi ic ipan~s  acceptcd 
P~I-czeI's vie\\- of Irarin to bank fiIIrrrIion. See aIso B Hock. VI-I'UKI, Mach 1985; L 
BA~-duczy, S Mi kol ics, V IZITERV: 1987; Sfaierrreni preynred by fihe Dcrimbe 
Circie, 4 Seplember 1988; K h t r e r :  Stiidies inio wufer sedin~ezrf and kydrobioiogy 
of ilre Don~~be. VITUKI, 1988; HAS ad hoc cornmittee, Seplember 1388; 
EcoIogicnI SccI ion of CzechosIo~~ak Academy of Sciences. 14 November 1988. 
HC-M, hnexes .  vu1 3, anner: 43; L So1nIy6dy: Il'lrler q~inliv issire.7 crrricei-rrriig 
Gii'H.5, 1989: FI-CM. Annexes, uoI 4 {part 21, anIrcx 13; R4FORTEcoIogiq 
Pi-elir3rinuiy Reput-!. March 1989, I-iM, hnexes ,  wI 5 (par7 I), anIrex 3. These 
repofls are summarised in HR, Annexes. voI 3.  anIrex IO. 

219  K PeerczeI el al. 17 February 1983: A LOI-bcrer, VITUKI, 1987; ,A I~rberer, 
VITUKI, 1988; K PerczeI: G Lihik, ApriI 1889; al1 s<~rnmariscd i ~ i  HR. hnexes, 
~013: aI111cx IO. 

220 HAS: 30 ApriI 1983; GNBS Water Qualit): VITUKI. Marclr 1985: S~aleirrenI 
Prcyn~-cd by the Damrbe Cir-clc: 4 Scpternber 1988, Itepurf un GAIRS H'afer Qualiv 
Reseurch. Y ITUKI, Mar-ch 1983.: HAS nd hoc Commi~tee, September 1988: G 
Vida 1989: al1 sumarised in HR, An~rexes: voI 3. annex I D. 



1.89. By 1989 it Iiad becorne cleas tl~at daiIy fluctuarions of flow a11d 
water IeveIs i11 tlre Nagy~rraros Reservoir- arrd downsti~am wouId cause 
serious distusbance to aquatic aiid sipa1-ian Iiabitats, a factor rrot analysed 
pre- 1977,"' and tvouId thseaten Budapest's water srrppIies. 

lii) May- OC* 1 989 

1.90. Furrher studies were conr pIeted betrvee~r tire init iaI suspension of 
co~~st~.rrctiori oIr Nagy~nar-os i r i  May 1989 and Ocrobes 1989, wl-rerr the 
Hungasian government anthorised ~-regot iat i01-r~ ~vitlr Czechoslovakia with 
a view to its aba~idonrnent .2?' These con firme4 Thar serious coricerris 
renrained nnans~uered, and some recorn~nerided that Nagymaros  rot be 
completed.?~3 Concerns inc1uded the foI1owing: 

* tfre need for studies on the impacr of peak oper-atio11aI mode 
on tire errvir~nrnent;'?~ 

* coI1nafatio11;~~3 

* çedi~nerrtatiori;~~~ 

* inrpact ori barik-filtered w ~ I I s ; " ~  

* poççibIe damage to kalsr waters;228 

HC-M. paras 1.150- 1.15 1 ; Scien?t$c Evni~iairnl, 1-IC-M, vol 2. clrap 4.4. 

See d~scr~ss~o~r in HC-M, paras 2.27 -2.45. 

WWF, Po.riiron ( i n  Gel-man), Augusl 1989- cxcerpts translated and reprinied 111 

HC-MT hi~icxcs, WI 4 (pari 11, annex 4. 

Ihid. See nlso HAS Reportl.23 Ju~ie 1989. HM: Anncxes. val 5 (pal? 1), annex 7. 

Re711rtr-ks uf rbc Szeged 8ioIogrca/ Ceilire, August 1989: Reti~nrks of rke Bujcsy- 
Zsilinsrb Associuli~n, 20 Scpternber 1989; botli su~nmarised in 11h Annexes, 
vol 3 ,  anriex IO. 
H A S  Reporr, 23 June 1989, I-IM, Arrnexcs, vol 5 (pal? 1). anncx 7: Min~slry of 
Envirorrnie~rt Pr-otectio~r and RegionaI DeveIopnient. Agenda aiid Griaruirrees for 
ihe yreverriion of deicriordoii of ~vff le~.  qualr? of lire Danube. July I 959; Smged 
BiologicaI Cenr re, August 1983; Rentnrkr qf the Bajccv-Zsiilinsziy Associnfion, 20 
Sepleiii be.1- 1989; Opinion Cancerning the nrafei-{al "Assessiireirl of lke versiuns 
iis~ed in puin! V, Res 320j/19SP (Vil. 20.) of the Nztngminri Govet-n~neili", 
fi Septernber 1989: VITUKI November 1983; al1 surnrnar~sed In HRI An~rexes, 
W I  3, annex IO. 

HAS Repon, 23 June 1989: HM, Etrineses. 1'01 5 (pan 11, annex 7: Szeged 
BioIogicaI Cenlre. At~grisi 1983; 1-Iardi Repo~t. Sepre~nber 1989: HM: wl fi (pan 1), 
anirex 8; Opinion Concerning !Ire ~lrafet-iaI "Assessnreiri o j  f / ~ e  versiors iistrd in 
point 1'. Iles 3205/1989 (VIL 20.) of rtre Hirngnrinn Guvei-ni?~en! ", j September 
1989; surnnrarised in HR, nii~ieses. wI 3, anncx IO. 

Ministry of EnvironirrentaI Pmrection and WaIer Management. Jr11y 1989, 
sumnrari~ed in I-iK, Aii~rexes. vol 3, anIrcx II) 



* eutropIr icat ion and orl~er i~npacrs on warer q ~ a I i t ~ ; ~ ' ~  

* deci~r~atiorr of flora and f a u ~ i a ; ~ ~ ~  

* doubtfrrl seisrnic stabiliv of cer-iairr ~tructures;~3~ and 

* impact on Iandscape in a historicai part of the  D a n ~ b e . ~ j ?  

($1 Upsircam: Dunakiliti and Gab&%avo 

1 9 1 .  Studies liefore the fa11 of 1989 relating to the upstrearn sector 
suffei-ed fro~n the sarne Iirnitat io11s as affected strrdies of Nagy~nar-os.'~~ 
But t1iey highIighted a nurnber of concerns reIated ro the impou~idmenr ar , 

DunakiIiti with its correspo~~ding large reservoir and the significantly 
decreased water disclrarge i~rto tlie D a r r ~ r b e . ~ ~ ~  Concer~rs irrcluded: 

* jack of tire riecessaIy studies u p ~ t r e a r n ~ ~ ~  (as weiI as of an 

ELA for the entire Pr~ject);"~ 

Srorc.iirc.nl of  lie General Coiiiiirirfec or? ~ i i i c rob io~o~ ,  1 989: M iiiist ry of 
Environmental Protection and Water manage men^, Agendn and GirarunieesJoi- ihe 
yrev~?ifion of fhe Dereriorufiun of Wafer Q~iuliv q(f11e Duiiube, J ul y 1 989; Har-di 
Report, September 1989, HM, rwl 5 (part 1): annex 8; a11 summarised in HK. 
An~reses, voI 3, aiinex IO. 

HAS Report, 23 lune  1'98'9, HM, Annexes, vol 5 (part 1), airnex 7. 

HAS Report. 23 June 1989: HM, Annexe?: \TOI 5 (pal7 1), annex 7; I3 Goschy, 
15 August 1789: Central GmlogicaI ORce experi mnrntIaec, 3-7 JuIy 1389 (st-iat~ng 
that it  is  rot possibic tu iissess u~iniiibiguousIy tlic scis~nic activily of tlic rcgio~i 
owing ro Iack of adequate research); a11 summarised in HR, Annexes vol 3: 
annex IO. 

HAS. 23 J u ~ r e  198'3; HM, iurrieses. voI 5 (pal? 1). alrnes 7. 

See ahove. paragraph 1.87 

~SSIIF. Stl~dics exaini~red tire possibilify of lire Daiiube secciuing 1noi.e \vater. Scc 
c g . :  WWF, Lbsing. 1986 esccrpts rcprinted in  HC-M. PrIrncscs. voI 4 (part 1): 
annex 7; Rej~or! ofthe lefoiinszX3; Cmrniissznn: 28 Api i I  1382. Sonie ccinçIuded ihat 
cvc~r rvith 500 1ri31s, IIrm ikor11d be iicgaIivc effects o ~ i  fioodpIaiii forcsts; 
B Kereszresi, G Sepiember 1982. 01hers concluded rhar ihe decrease in the 
grou~rdwafe~- table could altei- tlie p~adr~ct~o~r  of ngricuItrrre s~g~r~ficaiitly. oi- that tlie 
planned 50-200 m'/s discharge \vas inadequale to ensure qualit? of proundr~ater: 
see M ErdéIyi: I983. Othcrs insisied that the pIanned mitigaiion masures wuuId 
iiot ivo~-k, reqr~iri~rg that 600 m3/s be discliar-ged iiilo tlic rive1-bed at Dr~nakiIiti: K 
Pei-czel el al: 17 Feb1-uav 1985: Opiirioi~ of the HAS on Iris proposal, 28 June 1385; 
Slovak En~ironment and Landscape Protecrors Associa~ion, BratisIava, September 
1988; a11 are summarised in HR: Annexes v d  3: annex 10 

J Wsing WWF, August 1386. H G M ,  Annexes, voI 4 (part 1). pp 333-348: WWF, 
f'usiilon. Augusr 1989, HC-M, Annexes, voI 4 (pan 1 ). pp 349-351. 

HAS: Suniiiro~y ofrjie Reporr oir fhe Agriciillurnl uiid Eii~iro~iiricizfal Iirrpc~crs of 
G!\;BS. October 138 1 Repoi? of the PoI~nsz@ Conii~zrss~oi~, Fi AS, 28 April 1982; 



* ilegative impacts on surface wacer quality and 
eutrophi~ation;~~~ 

* sedimentation and deposition of toxic materials in the 
reservoir;238 

* dangers to drinking water r e s e r ~ e s ; ~ ~ ~  

* negative effects oii groundwater;74u 

HAS, Operational Group, 30 April 1987: HAS, Opinion, 28 Iune 198.5, I-IC-M, 
Annexes, vol 3, annex 39: Opinion conccrning Pcrczcl's Proposal, HAS, 28 June 
1985; HAS Report, 23 Julie 1989, HM. Annexes, vol 1: annex 7: al1 srrmmai.iscd in 
HR, Annexes, vol 3, annex 10. See also FIAS Poriiion Papei-: 20 Ilecember 1983, 
in HM: Annexes, il01 5 (pal7 1). nlrIier: 2. 

237 fi Bartalis, VITUKI. 1878; A Berczik. J Thth. Renrarks coricernirig GhlBS. 
November 1981: B Hock, VITUKI: I983; J Tbtli. 1983; K PerczeI ei al. 17 
Fcbi-uary 1385; 0 Hock, GIVRS Water Quulr# Reseawh, VITUKI, March 1985; 3 
Németh, F Skobrak, 1985; P Be~redck 1986; 2 s  T DsiliaIIy~ 1987; T Kiss-Keve, 
1487; B Hock, VITUKI,  1987; K Zolier, VITUKI,  18811; Slovak Enwronnicnt and 
Landscape Prolectio~r Associa1 ion: Bratislava, Seprember 1 988; A Bothar, Ociober 
1988; L So~rrIyody. 1989: HC-M, voI 4 {part 2): anriex 13; Sf&teirtefii P i - e p r d  by 
~ h e  Danube Circie, 4 September 1988: INFUKTIhIogia, Preltlinttnq Report. 

- MarcIr 1989. HM: Curnexes. vol 3 (part I), arines 5: HAS Repon, -23 Jrrne 1989. 
HM, Annexes, voI 4, anne& 7; Ministry of Environmenia1 Piareclion and Wates 
Ma~iagemc~it, Ji117 1989; a11 su~nmririscd iii HR. Anriexes, val 3, annex IO. 

23X V 1-1-UKI, 23 March 1984; GniA.5 iVafrrier Qualiw Resenrcir? B Hock! VITUKI, Mairh 
1983; SIovak Eirvi1-o111nent and Larrdscape Protection Associatior~. Seprcmlier 1988; 
Ecological Section, CzechosIo~ak Academ:: of Sciences, 14 November 1958' 
HC-M, Airnexes, vuI 3, annex 43; 1, Soniiy6dy, 1989, HC-M, Aniicxcs, vol 4 
(pal? 2). ai.~~rcx 1 3; INFORTIEcoIogia Preiiiirinriry Repnr~, March 1989, HM, 
Annexes, voI 5 (pari 1): annex 5;  M Lisicky, JuIy 1989; al1 summarised in HR' 
An~rexes, vu1 3. arrnex IO 

139 WWF. Posiiion. AugusI 1389, in 1-IC-M, Annexes, vol 4 (pan 1): pp 349-354. Sce 
aIso A Bcrczik: J Tbtli, Rcmarks on GNBS. Noveinbei 1981; HAS Operational 
Group: JO Api-iI 1383; Peczcl et al: 17 February 1985; al1 sumtnariscd in HR,  
Annexes: vol 3,  annex I O. 

240 E Vrirrhk, VITUKI, 1978; O 1-laszpra, VITUKI, 1979; I Daubner, 198 1 ; A Berczik: 
I Tbth: November 1981 ; J HolEik, 1982; Coizference on Ecological Questions 
reiaied [O GXBS, 6 Septeinber 1982; M Erdélyi, 1983: HAS Opcrational Group, 30 
April 1983; K Perczel et al, 17 February 1983; Research Institute of 1-IAS on Soil 
Sciences and Agi-ochemics, Siinrmaiy of the ll'orkr su fnr conipleted in Ihe f i ld  of 
pedologv wirhin the @anzework of the agreeiizenr on the co-optratiotz bchveen the 
Hztngarian and Slovak Acudenries, 1986; Research lnstilute of HAS on Soil 
Sciences and Agrochemics, Report on the l f forh done Jor IfIZITERY, 1986; 
Rcsearch  institut^ of HAS on Soil Sciences and Agrochemics, Repoi-i on the Cl'orks 
done for VIZITERV: 1987; Research Institute of HAS on Soi1 Sciences and 
Agrochcmics, Tlte Expectable Eflects ofGArBS on Soils (Suninzay o f w o r h  done in 
cooperaiion behveen ifungarirrn and Slovak Academies), 13 May 1987; Slovak 
~nvironrnent and Landscape Protectors, Bratislava: September 1988; Ministry of 
Environmental Protection and Water Management: July 1989; INFORT/Ecologia, 



* Iikely ecoiogical impacts on river f loia and fauna and 011 the 
werlands~'~' 

* inc~nsistericy i t i  the response of the designers Io t he  
presence of seismic tisks, and Iack of consuItation on rl~is 
issue.245 

Pre/ttiirnuqi R e p r f ,  Mairh I % B 7  HM Annexe<, voI 5 (part 1). annex 5 ,  
iNFORTIEcoIogia hferrni Rei~ori, May 19117. HM. Annexes. VOI 5 (pi112 1), annex 
5, WWF. Posiiion. Arlgusr 1989, HC-M. Annexes. voI 4 (pail I ) ,  pp 349-334: al1 
sumrnarised in I I K ,  Anneses, vu1 3 .  aiineh IO. 

241 1 Dûübner, 198 1 : I HoItik, 1982. V 1-r UK 1' GiVBS $Vater Quuliw Rescnrclr: Mach 
I985; Rescarrh Insriruic of HAS on Soi1 Sciences and Agrochernics, Reporr oii ille 
workc done for l/IZIT.%*I- 1986; J Czifi-a, 1987; Siaic3iimi A-epnrcd hy fihe 
Danube Circle, 4 September 1988; Ecological St.c:ion. CzechwIovak Acadeiny of 
Sciences: 14 Novernber 1988, HC-h4, Annexes: vol 3, annex 43; P GuIy&, 
VITUKI, Hydnbiological condztions o f f h e  sectiori of rhe Danube in the impact 
ayea of GiIrBS, 1989; INFORTIEcologia, Interiin Report, May 1989, I.iM, Annexes, 
vol 5 (part I), annex 6; WWF, Position, August 1989, 1-lC,-M, Annexes, vol 4 
(part I), pp 349-354; al1 sumrnariscd in HR,  Annexes, vol 3: annex 10. 

242 A Berczik, J Tdth, Novembci 1981. Other papers analysed whether structures of 
production could be altered to compensate for changes in iiatural conditions. See, 
e.g., Reporr of rjte P01ins:ky Cotnn?ission. 28 Apiil 1982; Conjerence held on 
ecological questions rtlated IO the G.W, September 1982; HAS Operational 
Group, 30 April 1983; K Perczel el al' 17 Fçbruary 1985; Rescarch Institutc of 
HAS on Soil Scicnccs and Agrochernics, Suniniary of the ivorh sa far completed in 
the field of geosciences ivithin the franteivork of tlie agretmenl on !lie CO-operation 
behveen tlre Hringai-ian and Slovak Acadeniies, 1986; Research Institute of HAS on 
Soil Sciences and Agrocliemics, Report on the ivorks done for I'IZITERIf, 1986; 
Slovak Environment and Landscape Protection Association, Bratislava, September 
1988; al1 summaristd in HR: Annexes, vol 3, annex 10. 

243 A Berczik, I Tbth, Novernber 198 1; I-iAS, 30 April 1 983; Idetter from Keresztesi to 
the Conference held on ecological questions rçlated to the GNBS, September 1982; 
Halupa 1985; Halupa. August 1986; Halupa Novcmber 1986; al1 summarised in 
HR, Annexes, vol 3, aniiex 10. 

244 1 HoIfik. 1982; L Halupa. Novernber 1986; Research Institutc of HAS on Soil 
Sciences and Agrochemics, Repur~ un i i~e ivarkr done for lTIZITER V, 1 987; HAS 
Research Insrirute on Soil Sciences and Agrochernics, 13 May 1987; l'iewpoinf of 
the 10 ir~cnrher experl leal;? oJilic Czerkosiovuk Acirderriy oJSciences coiirniiirsioried 
by the Czcchosiovnk ~Minisrry of Foi-esfiy and M'aier ~~dai~agernelri. 18 Februar). 
1988; Gy ViraIIyay, 12 June 1989; al1 summarised in HR. Annexes, y01 3. 
annex IO. 

245 Priar ta 1990, IittIe \vas known aboul the nature and exlent of the Quatenrq 
deposiis in GabCikovo; sce Dzuppa cf ri], 1994: HR: Anncses, voI 3 ,  annex 8. See 
also IIAS. Repori' 23 June- 1989, HM, wI 5 fya11 1): anIrex 7; E DuIPcska, F 
Hunyadi, IO JuIy 1983, b o ~ h  summai-ised in HR. Annexes. vol 3 .  annes IO. 



1.92. It is therefore cIear tl~ar by the second IraIf of 1989, tl-ie~-e wcse 
serious gr-orr~~dç for concern as to tlie e~iv  i~+onnre~itaI consequences of tire 
OI-igi~~al Project, in particrrIar about tlre rhreats to rvater resorri-ces arrd to 
rvetland ecolugy. A subçrantia1 response was caIIed for.246 Hnngary did 
nof act urrreaso~-rabIy irr çeeking to ensure tliat fur-tl-rer studies be carricd 
out, and tlrat no irretrievabIe sfeps be takeri i11 tlie mean t i~~~e .  

1 9 The rhisd sub-questio~r identified ar the beginning of this Sectio~r 
is tv11ethcr the stnte of wurk in 1989 precluded reassessmenr of the 
Pr~jject.'~~ The srate of work caIr be expressed in monetary terms (actuaI 
investment co~npared to total pIanned expendifure) and irr physicaI terms 
(dcgree of readi~~ess). To fi114 a coInrnorr derrorni~~atar ~ I I  currency is 

' veIy diffrcuit because of the aiTificial exchange rates as betrveen C S K  
and HUF and witlr tl-re Irard c ~ r r e n c i e s . ~ ~ 8  TIre ratio of work done 
co~npared to totaI works envisaged i ~ r  the JCP may be a better solution, 
but most of tire work plrases can be expressed irr rnorretary te1.m~ onIy.249 

24G Non-gol~eln~rrentaI organisaiions have rcvicrucd llre Iegality of 1-Iungarian aciions in 
relation Io tlie iisks posed to FIungay in 1989 md 1992 a~rd fouiid rheni 10 be 
junified. See, e g.. AIGO ~t4crirorial o j  t-egal 5nd Scienf~pc Issues. prepzred by 
SIovak. Huiigariai aiid Inie~irationaI NGOs ruitli Expcizisc i ~ r  Env~ronrnent and 
Develop~nent (May 1495); a copy of ttris docr~irient Iras been put on fiIe 1vi1h Ihe 
Conn. 

3 8  These difficuIties art: adrnittcci  ri SM, Annex 13. After noting the different 
cr;ch;uige raies used for commercial priyInciiIs. Iouiist esrhaiige rates, etc., i t  applies 
the -'uffIc~al exchange rare-. rulriçli \vas i ~ r  use foi- statisiical purposes. As reflected 
by rhe difkrence he~iveen exchange m1cs in 1988 (USS I=CSK 3 32) and 1992 
(US$ I=CSK 29 30). rhe orficial cscliange rates befo1-e the transfo~iiiation tu a 
markct cconoIny in iio r ~ a y  reflected reaI purchnsi~ig porrrci-. TIrerc \vas no bank in 
Europe: incIudi~rg CzçcIrusIovak~a. rr~hich iwuld have soId USB 1 for CSK 5-32 i ~ r  
1788. The HIIF lost 37% of its vnIuc agarnst the US$ beIrveen 1988 and 1991 
(USS I=I-iUF 50 42 in 1988, HIlF 78.98 i ~ r  1992). but IIre CSK Iosi appr-oxima1elp 
82%. 111 tlie sainc pcriod tire excirange rare of CSK ta HUF as betivccii 
CzccliwIouak~a and Hr~irgiiry shified in fni-ozri- of CSK (fro~n appros 2.2 ro 3 
HUFICSK). If the trvo cii~~encies are co~npared in 1988 ~Irrough the US$ an 
cxcha~rp rate of CSK I=kIUF 9.47 resiilts: in sliaip coIrtrast Io rire 
CSK I=HUF 2.22 officiai eschange rate of tfrnr yeai-: as dclmined bj- iniersrate 
ay-cerneiit. Market- forces Iisor~glit coiiveisIon rates closer by 1992 
(CSK I=MUF 2.67 by conversion IIrior~gIi USS). 

249 Nu srngIe tvalI of rhe Nagymai.os hydropower plaiit had been erecred. hur i t  kvas 

30% ready bwause prcpa~atory ivork consr~ined 30% of th% budget. 



1.94. Aç set forth here, the total i~~vestmertt costs e~~visaged for 
Hu~rgaiy uride~we~rt a drastic increase uver ti~ne. 

1 3 5 .  III  tern~s of actual invest~ne~it iricurr.ed, the foIIowing figrires can 
bc derived f1-0111 the protocofs of the Joint Opcsatio~ral Group: 

250 Brochure of rhe Naiional Water Auttro1-IV, Gabilikovo-Na~rirrrios Barrage Systenr, 
Budapest. 1973. p 25. 

251 Rep0i.i of t h  : ~ o ~ i ~ ~ ~ a l  If'acaier A~iihor-iry as itiveslor,' s~rbniriied 10 ~ h e  fl'niinirnl 
Plafiizing OBce, 23 Febiuaq 1986. 

252 NationaI Office of the Accountant. REPOI'I on !Ire ciosrn-e offfie naiionai inueslmeni 
B6s (Gabtikovo)-!'rla~n?aros Brirmge Sysrem. Budapest, 1992. 

'j3 Nat ionaI Planning Office: Ecojion~lc calculalion conceining ihc 36s (Gabtikovo)- 
it'rigv~raros Barrage Sysrerri. Budapest, October 1989. A copy of IIris I-epo11 hm 
been put on file 4 t h  rhe Coun. 

254 Tm1 cos[ in current prices for the rtaIe budgct, inc~rporating mes  and inrerest on 
Ioans. 



1.96. By the erid of 1989 the parties had spent rougIiIy the same 
arnount of nloiley (Hungary HUF 23.5 tlionsand ri~iIlion, CzecI-rosIovakia 
CSK 1 3.1 ti~ousarid   ni IIioii) if the exchange rate between HUF and CSK 
is calcnlated at 2.2 HUFICSK. Tfre Nagy-rraros barrage wwas o~-rIy at a 
preparatory stage: tlie coffer dani secu~.i~rg tIie site of the futr11-e 
co~rst~.uctiori was o~-rly jus1 being built. At Gabeikovo rnuc11 of the earth 
work reIated to the reservoir and tlre power cana1 was ready, rougli 
structures of ille Ilydropower statiorl wer-e rnorr~~ted but esserrtia1 eIernents 
of tlie barrage syçtem were çtiII rnissing. None of the turbines had been 
rnounted, let aime tested; riorie of the sIiipIockç were ready, and TIiere 
was ao watcr- in the Ireadrace canal. 

Year, 
accurnuIarcd 

r~aIuc 

1987 

- 1988 

1989 

1990 

1.97. TIius nrost of tire coristruction at tlre beginning of 1989 was stiI 1 
reversibIe. Da~ris a~rd dykes buiIt in conriection witb tlie Barrage Systern 

255 CaIculated on Ihe adjusled prici~ig of tlie Joi~rl Contractual Plaii. 

Hungary: 

cxpendirurcs 
i ~ r  JCP pi-ices 

( 1975) 
miIIion HUF 

ToiaI cxpccted 
IO hc: approx. 
22.889 miIlion 

HUF 

4,253.6 

7,885.7 

I 1,200.1 

I 1 ,873.9256 

ZS6 This incorporates rhe of k w r k  do~rc by tire AusIrian i~rvcstor. 
237 The figu~r does not incorporale the Ioan rcccivcd frmn Ausrria- uiz ATS 2,881 

1nilIio1r (approx HUF 14.400 miIIion]. 

Hui-lgay 

ac~ual 
cxpendirures 
miIIion HUF 

10,553.1 

16,325.9 

Czecl-ro- 
sIovakia 

expendirures in 
JCP prices 

(1975) 
niilIion KCS 

Expected to be: 
1 1.521 miIIion 

C S K ' ~ ~  

6,975.5 

, 5,227.2 

Czecho- 
sIovakia 

ac1ua1 
expendirures 
1nr1Iron KCS 

9.334. I 

11.157.7 

13.157.7 

14.357.7 

23.52 I .4 

~ 5 , 6 6 5 . 9 ~ ~ '  

(witfi Austria11 
Ioan: ca . 
40,066) 

: 9.573.1 

10,364.8 



corrld have been re~noved and used for exa~nple to repIeiliçIr the ~nissing 
sedi~nerrt in the degraded Darru be bed. Some eierne~rts of the  investrne~~t 
tvould have bee~r usefuI as they wese (flood protection Ievees, sluices, 
etc.} or could Iiave been rlsed for other purposes or in some çig~rificantly 
modifiecl way. The construcrion of the Nagy~naros Barragc in pa~ricrr Iar 
had hardIy beguri. 

1.98. At tliis tirne Hungary caIIed for a suspension irr cozrstruction, 
wishing to examine concerns related to Nagyrnaroç. But it continu4 
coristruction on tire GabCikavo sectio~i, as reflected i11 the fact that it  
spent more than 7 tlrorrsa~rd million HUF iri current values in 1989, 
wI~icIr expressed in the 1975 prices waç approxi~nately as muclr as a11 tIie 
i~~veçtme~rt done in tlie firsr I O  years of the Project (1978- 1987). Everr 
by the end of 1990, Hungary had spe~rt 4 1,900 miIIion HUF as against 
Czeclroslovakia'ç 69,000 nii Ili011 HüF, adjusted to 1990 prices. 

1.99. Thus by mid-1989, tlre preIimina1y stage of constructiori at 
Nagyrna1.o~ Ieft riatura1 and culturaI values of the affecteci i-egiori fulIy 
intact or, at Ieast, readiIy retrievabIe. Even the 1no1-e advanced stage of 
co~~struction on ?fie Gabcikovo sector rvould have alIowed for a 
subçtantia1 i-eview and niodifrcatiori of plans. Contsa~y to the SIovak 
contention, tlie substantia1 invatment made up to that point had rrot led 
to a teclrrrical or financial point of no return in terrns of the Osigi~laI 
Project. 258 Iii IegaI t e m s  tI.ris is corifir~r~ed by the wiIli~igrress of cou1-t~ 
arid arithorities ta haIt consttuctiori even at a far Iater- stage of con~pIetiorr 
w1iere the evidence i~~dicates a Iikelihood of serious enviro~tinental 
Irarrn.239 

(4) SUBSEQUENT STUDIES CONFIRM CONCERNS 
ABOUT THE URIGlNAL PRUJECT (1 989- 1994) 

(a) The oveuall pusition 

1.100. SIovakia r-epeatedIy argues thar Hrr~~gary failed Io pi-oduce 
scientifrc eviderrce shorving that rile Original Project was 
u11sustairiabIe.~~~ The facts disprove tIr is claim. Betweai 1969 and 
1992, fieId investigations as weI1 as analyçis of the avaiIabIe data were 
cari-ied out More m e n t  srudies cornmisçioned by Hungary corifinn 

SC-M, para7 132. 

Zj9 See HR: vol 2. Appc11d1.c 3 for a review of such cascs. 
1 

250 E.g . SC-M; para 7 01 

261 1 Wiig 1 Banczero\sshi and A Baczik {eds): Ai~notofed Refer-enres fo 1h.e 36s 
fCiib~ikovu)-A1ngy~~~c~ros Baniib Barrage SJSIEIII Prvjec~, FIAS: Budapest. 1 991 



earl iei- findir1~s.762 TIiese Iiave been deaIt with i n  ea1.1 ier pleadings, arid 
i1-r tire Scienfjfjc Evulutl!ior?; furrlrer materiai is contained in the Scicntgfic 
Rcburral in volurne 2 of this RepIy. 

1 .1 O 1. It can be noted that tlrose wlio cIaim that no new or coriv i~icing 
argume~~ts we1.e psoduced are usuaIIy cIosely açsociated with the Project 
irnpIernentat ion."6' Neitl-rer r+eçpecrd CzechosIovak or SIovak academic 
bodies, rror- tire i~ite~.nationaI scientific bodies Irave ever suggested that 
tfie c o ~ ~ c e r ~ i s  wese without fou~idatio~r or did not nierit a substantive 
~ + e s p o n s e . ~ ~ ~  By contrast Siovakia goes so far as to attribute bad fait11 to 
Hnngary for raising these sarne c o n ~ e r n s . ~ ~ ~  

1.102. Hungary Iras prod~~ced 'Wear and convi~rci~rg" eviderice of the 
foIIowirrg esseritia1 concerns: 
" As ro Nagymaros: The Barrage worrId Irave threatened the reIiabIe 

drinki~rg water suppIy of Budapest, dirniriishing the output of the  
bank-filtered welIç and affecting the quaIiQ of the extracted 
r ~ a t e r . ~ ~ ~  It would have thoi.oughIy changed a unique Iandscape, 
decreasi~ig itç touristic value; dr-ownd Ronian and otfier 
archaeoIogica1 sites and about two doze~r islands; caused river 
rnorphuIogica1 pmble~rrs, and drasricaIIy affected tl-re flor-a and 
fau~ra of the riparian zones extending to 300-350 Iun on both sides 
of the river and its tributaries. By contrast, claimed benefirs of 
1iavigatio1-r and flood protection couId I-rave bee~r achieved in other 
and Iess costly w a y ~ . ~ ~ ~  

* As Co Galrëikovo: The HruSov-Duriaki 1 it i 1.eservoi r faced a 
significant danger of eutropliication, with quaIi tat ive deterioration 
of wate~. secllarge into tlre subsorface waters, in the Iorig ruIr 
putting at riçk a huge drinki~rg water reserve in the deeper Iayers of 
the aquifer- u~ider ~ i t n j r  Ostrov and the Szigerkoz. The Original 
Project wouId Irave Iiad devastating impacts or1 floodpIain 
ecosyste~ns, with consequent severe effects oir biodiversity of flora 
alid fauna. Y early agricuItrrra1 a~rd forest~y Iosses wouId I ra~e 

262 Sec Scieni@ Ewfitafron. IIC-M, voI 2, and A~rriexes. vol 4 (part 11, annexes 6. 7: 
Sc~enlijc Reburful, HR. voI 2 

2G3 Sec, e.g , Y Ixikvenc: Posii~on oj the CreclioslovirX- Pnrv. 25 Ju~ic 1989 (HM. 
Annexes. \roi 4. ri~riicx 1671, mliicli is mere unn~bstant~aIed assertion. 

264 See, e g  , Emlogicaf Scc1101i of the CzechosIovak BioIog~caI Society a1 the 
C.zechosIovak Acadçrny of Sc~c~ices: HC-M, Annexes, voj 3. annes 43. 

265 SccSM~pans3.f5-336,3.10-3.41.3.33~3..i6,SC-M,paras5.05-.i.62. 

266 For Ifre Iocatio~i of tfrose ivells >et. HC-M, vu1 5: Plutes 3.5 and 3 9 

257 See beIow, parographs 1 103- 1.1 12. 



amounted to severaI huridred miIIion HUF o1-r the Hungai-iarr side 
a101-re; associated witir Iack of rratural sub-irrigatio~i and soi1 
qualiiy deter-iosation. Certain structures incIuding dykes were 
exposed ro Iargei- seisrnic risk tlran Iiad bee-rr takerr irrto accouzrt i ~ r  
tlie design of rhe P r o j e c ~ - ~ ~ ~  

fi) Nagymaro.~ (including peak power. apeuafiour) 

1.103. Thsee areas wouId have been affecte& ( 1) the impounded Danube 
reaclr frorn about rk1-11 1 823269 to the Nagymaros barrage at r-km 1595 
(Nagyrnaros Resesvoii-); (2) the taiIwater section downsf ream of , 

Nagymaros wirli the mu Danrrbe branclies around Szenrendre IsIa~id; alid 
(3) tlie area furtliei- dow~rs t rea~~~.  The SIovak Me~noi-iaI arrd Cou~rter- 
Mernoria1 deny most of the consequences of peak operation, and are 
IargeIy silent as to the orlier impacts. III pa~Ticrrlar, errviron~irentaI 
impacts o,f the Iarge fluctuat io11s in water Ieveis a~rd flow veIocities are 
ignused. 

1 .I04. TIre rvater Ievel fliictuatioIr irr tlie ~&rna ioç  I-readwatei- section 
wouId Iiave been r~nrnatclled in Iarge European ri~ers.~'O- DaiIy water 
IeveI fluctuatiolis kvould Iiave reached up to 4.5 rn at rkni 181 I.27i By 
contrasr flow wouId have beeri stagnant in tlie tailrace ca1ra1 arrd even 
reversed i r i  tlie Iorver p a ~ r  of tlie OId Danube and tlre Moso~ri Darrube at 
sorne point irr the day.z72 

1.105, Slovakia is urraware that the Nagyrnaws power slatiorr worrId 
have operated in peaking rn0de,2~3 with daily discllarge fluctuations 
from 1,000 m3/s to more thail 2,000 rn31s. At Budapest the IweI xvuuld 
have vasied up lo IWO nrelres on a duily basis. The variation in  flow 

268 Sec belorv, pal-agagiayln 1 . 1  1 3- 1.140. 
269 This incIudes the reach of the main riverhed fiuni ahout rkm 1823 to 181 1 rvfr~clr 

ivouId bc affected by backwatei. and daily wIer IeveI flucruations and flow reversa1 
caused by yeak opci-atio~i at GabEiko~o. 

270 NeitIiei- the barrage srstem; a1 the Upper Danube nor at ~ h e  Rhine are operated at 

s11n11ai. pcak opcraIion modcs; scc HC-M, para 1.21 1. Further deIaiIs are provided 
in the ScjcnfiJc Rebiri~al, HR. wI 2: chap 4.2. 

271 MucIr Inore than Ihe I m claimed by SM, para 2.54. See Scienrfi tSyal~la~~oii, 

HC-M. vd 2, Fig 2 5.  
272 See Scieniific Ewiriaii~n: HC-M, voI 2, chaps 3.1.2 and 3.3.2. 
273 SM, para 2.35. Cf SC-M: para 7.72. 



velocities in the Nagyrnaros Reservoir wouId haire beeri betwee1-r 0.3 to 
1 .5 ~ n / s . ~ ~ ~  

1.106. The Or-igina1 Prqjcct threatened seriorrs i~npacts to Budapest's 
water suppIies. The well-fields to tlrc 11orfh of Budapeçt provide 
approxi~nateIy ttuo-thisds of tl-rat sr~ppIy. BotIi qrraIity and qaan tiîy 
wouId Iiave been a f f e ~ t e d . ? ~ ~  

1.107. Bank-fiItered weI 1s upsu+eam of Nagynraros wouIci have aIso been 
affected, but pri111ariIy in terrns of quaIity.276 

(iii) i rny~c,  or) aquaric and ripuriun habilars and river jrruryhology 

1.108. In the Nagyrnar-os Rcsei~oii-, daiIy fluctuat ioils of flow arrd water 
IeveIs would have Ied to permanent disturbance of aquatic and siparian 
habitats. Si~-r-ri Iar effects wouId have been observed downstreani becauçe 
of peak operat i~n.~" 

1.109. SIovakia stares that, witlr peak operariun "the fioi-a OII tl-re Danube 
river banks the~nseIves wouId be affected".z78 In fact bank vegetatiorr 
wouId have tlisappeured as a r-esrr 11 of rapid daiIy ivater IeveI fluctuations 
on a 1 20 krn Iorrg river reach, a ffecting some of the most vaIuabIe I-reaI: 
natua1 forests s t a ~ - r d s . ~ ~ ~  Adverse effects OII aquatic fauna are 
co1npIete1y ignored by S I o ~ a k i a . ~ ~ ~  

1.1 1 O. Peak operat ion wouId have put at risk the stabilify of river banks, 
dykes and tire bed itçelf. The r-eaclr wouId I.rave suffered fro~n erosion. 
Near Nagyrnaros aird aIong the ba~rks of $lie Danube fine sedirne~rts 

274 H G M ,  voI 4 {part 1 ), nniiex 6 ai p 40 1. 
275 This rcouId resuIr in part fiam further dredging expected in conjunciion iuirh the 

OriginaI Project, undcr wliiclt Iolv-florr IeveIs rvc1.c io drop by 0.60-1.20 ni io 
inci-rase the head of the porvci- pIarrt. Fu~rher' hed degradarioii could aIso have been 
expeclcd due to erosion. The proccsscs are expIarned in rhe HC-M: paras 1. I l  2- 
I -12 1 and Scicni~fic Evaiuojioii. HGM. vol 2: cIrap 3.6. 

276 Thcsc ivor11d have been affected by siIlirtio~r 1-csuIting from peak opcratio~r. The 
issues are summariscd i~r Screnffic Evnlziution. HC-M. voI 2, chap 3 6.5.1. 

277 SR Scie~flQîc Irvaluurion. HC-M, voI 2, chag 4.4.2: Scieni$c Rebrilfal. HR. voI 2: 
chaps 3 and 5. 

278 SC-M, para 4.26, citing the Hurrgar-ian 1385 Impact Assessment. 

279 Si~noti. 1995: HR, Annexes, voI 3, amrex 5. 

See Scientfi  Evaluojion, HC-M. wI 2, chap 4.4.1.3 and 4.4.1.4 foi. n surnIrray of 
tlie main effects. 



I 
\vorrId have accunrrr Iated.781 These effect s,' in jurIr, wouId have affecred 
tire water- supplies of the rea~lr ."~ Take11 togethel- theçe irnpacts 
corrtradict Slovakia's assei-tion rhar "no serious environinenta1 sisks 
e11sued''.~~~ 

1.1 1 1. SIovakia eri~pliasises and re-einpkasises the supposed beriefits of 
the Barrage systern for ~ravigatiorr on tlre Darir1be.'8~ SIovakia is, 
Irowever, co~rspicrrousIy siIent about be~refits to be reaIist ically expected 
frorn irnproved n a ~ i g a t i o r t . ~ ~ ~  -The waterway is under-utiliseci at pi-esent, 
and rhere is IittIe prospect of cl-ra~rge."~ As the Harris-DeIft Study 
dc1nonstrates,'8~ tliese are tiaditiona1 methods fui. resolvii~g 1~avigationa1 
difficulties iri the Nagyrna1.0~ Reach. 

1.1 12. The clairn that tIre section bemeen Bratislava and Budapest is 
"the Danrrbe's 011 Iy major senrairr irrg navigationa1 bottIerreck"2Sx iç 

w~+ong. There are a ~ru~rrber of restl-ictio~rs i1-r navigability a1o1rg the 
fairway W~i~ie-Mai~r-Danube.?~~ Si~ni Iar-ly it is ~nisIeadi~-rg tu suggest 
thar rlre Project wouId "render the Danube navigabIe day alrd nighr for 
330 days pw year instead of just 120 days per ~ e a r ' ' . ~ ~ ~  In general the 

See Screnr$c Evai~toiion~ HC-M, voI 2: chap 2.3.2. 
282 See above. paragraplrs 1. I06- 1.107 and acco~nparrying noIes. 

283 SC-M. para 4.26, ci~ing the Hr~ngarian 198.5 EIA. TIrerc r~ould have hecn otIrcr 
cffecIs as weII, rvh~ch tra\rc been described i ~ r  Hungarfs Mernoriai and remain 
unrefuled by Slovakia. such as tfrosc Io Iandscape aiid tourism (HM: paras 
5.92-3.96) and riîks tu {lie significant a-chacoIogical sites, reiiiai~rs a~rd  ai-tefacts. 
datirrg hack tu the Neolirhiç Period (%CE 3.500-2.500) (HM, paras 5.97-5.98). TIre 
seisniic risks arc addressed beIorv, pal-agraplrs 1 134-1.137, a~rd arc discussed in 
greater- detaiI in the Scierrii$?r Rebit~rri. HR, voI 2; chap 8 and in rhe Scrcidijic 
Evaiuarion, HC-M. SUI 2,  chap 6. 

Z85 SIortakia does sr~ggcst thai the Barrage Systc~n ~'ould have aiiorvcd for a 100% 
increasc of ship Iraffic on the river. See, c g . :  SM. paras 2.82-2.83. Thar cIainr \vas 
i.cfuIed in HC-h4, paras 1.178-1.189. 

28t There $vas a 70-73% decIine between 1985-6 and 1992-3: HC-M, para 1.185 By 
cornparison, the Mr111c carries a much 1x1-gel- Iwffic (app~ax 2.3-2.9 ti~nes more, 
depending on yean so~npared) on a much sinallei- rvaIerwaj3, nowhere excccdin the 
gc~icrril parameters vf the Daiiube Iiefore 1992. 

207 Thc Harris-DeIR Srud) (1994) svhich cnnclrided Ilrat 11avigaiionaI problenis in the 
1-eacIr cor~id bc solved by traditiona1 ~iicthods has been put OII file wi~h rhe Court. 

2s8 SM, para I .20 
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Danube waç navigabIe throrrghont the year."I It \vas sirnply tlrat ce~?ai~r 
\~esseIsz9z on certain days'ghcouI nnot pass ceifairi sect ions. TIre onIy 
period when the Danube was 1107 1ravigab1e at aII was rvllen bath 
GabCikovo shiplocks were out of acrion for five ~ e e k s . ~ ~ ~  

(cl GahEikovo and Duvrakilir i 

1.1 13. Ili the uystrearn sector of rhe Project, impacts and risk are 
di ffere~rt in detaiI than for Nagyrnaros, but are Iikewise substa~rt ia1.Z95 

(0 Su~face w a m  hydralogv 

1.1 14. III 1978 the Original Project envisaged a rnere 50 1n31sec 
discharge into the main riverbed drrring eigllt ~nonths a year, 18.9 III'IS 

seepage durirrg the wiriter rnoriths from rrnder the weir and aIIowed for an 
i~~cr-ease of up tu 200 m31s "in casc of necessity in growth s e a s o ~ r ' ~ . ~ ~ ~  
The Hurigariarr side braricl-res were to receive between 17 and 34 rn31s, 
depending on the season and state of col~natation. 111 accor.dance with al1 
i~~depeztderit assessments - and an undiscIosed CSFR assessrnent as 
we!It9' - this was stiII grossIy i n a d e q u a ~ e . ~ ~ ~  But a11 the efforts by 
Hu~rgary to an~end the Joint Contractua1 PIan irr [Iris regard failed, 
coritrary to Slovak assertions Shat 350 m31s for the main riverbed a~rd  
f ,300 m3/s weekIy fiuslririgs Irad been incorporated into the p I a n ~ . ? ~ ~  

Excep1 in case of ice. During 1992- 1993 IIrere \vas no1 a sin@ ~ c y  tlay al Kom;Sroni: 
Co~nrnissio~r du  Dairr~be~ Aniiirarre Hydz-alogique du Dorrirtie. 1995. p 88. 

292 SIavakia ofîers no sIatisIics indicnti~ig tire pet-ce~rtagc of vessels actuaIIy Ioaded to 
lravc a ddraught deeper than 2.5 m. 

29r In the period 1976-1985 tlie1-e wcre ?n average 84 days annually limiring the 
navigation of vesseIs with 1no1-c ttran 2.0 m draught on tht: Vienna-Bratislava I-each. 
SC-M. para 8.43 irnplies a dcsperate naviga11on s~iuatirin a1 N a ~ m a r o s  on 17 June 
1993 - hur the g a u g  rcading on that da! mas 78 cni above the iiavigationa1 Iorv- 
florru IerteI (which is a reading of -IO cm) agrced by thc Dnnr~bc Co~n~nissioir: sec 
Scieniijic Reb~rifni, I+R. vol 2, chap 3.3. 

294 KC-M, para 3.93. 
295 Sec Sctenfijic EraI~~oi~on: HC-M , vol 2, chaps 2-5; Scieniijic Ilebui~ai, II K, voI 2, 

cliaps 3-6. 
296 l4C-M. Annexes, wl 3: aliIrcx 35 nt p 91. 

297 SM. para 2.69; SC-M, para 4.33. 

298 sec' 'rechnjcal Description and Ecoriomic Asscss~nc~it of rlrc Tc~nporary 
Conmencement of Opera1 ions at the GabEikouo Hydroelec~ric Poiver Plair& J une 
1991; HR: hiirexes, wI 3. annex 77. See aIso Scieni~fic Ei-alunfioir. HC-M. vol 2: 
cliap 3.2.2 a~id  parngraph 2.34, belorv 

239 SM. paras 2.69,5.41; SC-M, para 4.33. 



1.1 15. Slovakia repeatedIy refers ta the siiiking riverbed arid the 
low<ririg grou~rdwater tabIe. which cou Id on1y be coun~erbalanced by the  
impoundment in rhe feservoir and by Iow weirs irr the main riverbed."O 
Far from the OriginaI Prqject being needed, ir seeIns IikeIy that these 
processes were genemrt.d by a11d irr the expectation of the Project .301 At 
certain reaches of the river aggradatio~~ corit i~rued even w ith nav igaciona1 
d ~ e d g i n g . ~ ~ ~  

1.1 16. Evide~~ce of tIre negative effects of dredging a~rd otfrei- 
intervention nleasures affecri~ig the grou~rdwater tabIe cornes from a 
recent study published by J. Cifsa, cIie fo1.1-11er director of the GabCikovo 
For-est Research Station, which describes the psocess as foI Iows: 

' 

"After 1975 in the region beIow BratisIava, wiIIows and poplars 
Iiave dr-id out, irritialiy only s~ioradically, but in rlle foIlowing 
threc years ent ire tree popularionç died ... The process is due to 
tlre warerIeve! decrease, that in turn is ille resuIt of 
uncoordinated . measures. Thcçe consisred prirnar-ily of tlie 
dredging of the Danube, rIre bIockirrg of the branches of the 
Danube, a constructio~r of a Irydraulic screen below BratisIava to 
stop the poIIution of the groundwater, a corrstrrrction of a 
bIocki~rg >vaII to protect a new housing development fsom rhe 
high groundwanr, and the deveIopnre11t of a series of sites for 
watersuy-ipIy. Due to these uncoordi~iared measures, 
groundwater IeveI decreased by approximateIy 2.5 rnetres. It is 
true that this decrease varied in certain çpecific instanceç, i.e., 
were considerably greater."303 

1. I 17. TIre OrigirraI Project, anyway. entaikd much more serious risks 
th311 i t  was said io cure. The 50-200 rn31sec pIanned discharge would 
have Ied to a drastic drop irr ~ u f i d c e ~ ~ ~  and g r o u n d ~ a t e r ~ ~ ~  IeveIs. In the 
lasr few kilomerl-es, the  river wouId have fl owed backwards in times of 
peük oper-atio1-r. Side branches wouId have been cut off from the main 

1 
river. Water leveI fluctuations vital to a riverine wetIand would Irave 

-- 

30u E g , SM. para 2.86. 

301 See HC-M, par85 J -67- I .68. 
302 HC-M. paras 1.61-1.68; Scret~lijic Evd~toiion: HC-M. voI 1, chap 2.2.2; H G M ,  

Annexes. vol 4 (part Il, annex 6;  ScienliJic Reburral, HR. wI 2. cliap 3.1. 
'O3 J Cifra, The Collape ofilze EcologicaI Balnncc of f k  Foresr Associaiions oJf l~e  

FioodpIuin beloiu Brufi.~iava, VEAB EcvIogicirI Slr~dies: Veszp1-éiii, 1987, pp 
2 15-225. 

304 SrieniGc EvaIuaiiori. IIC-M. vol 2, chap 3.2.2 and Scie~dijic Rebu~nl, HR. voI 2, 
Fig 7. la. 

' O 5  HGM, Annexes, vol 5: Plule 3.1 j . 



o111y occurred over abour 12 days per year, and orrIy ro a Iimired extenr; 
large floods coverirrg the whoIe active floodpIain were to be expected 
onIy once in every 10-25 years.306 AI1 this worrld have Ied to Ioss of the 
natural values to be found in tite Szigetk6z,Jo7 even if rnitigario~~ 
rneasures - such as the artificial suppIy of  water inio tire side branches - 
rnigl-rr sIow down the p r ~ c e s s . ~ ~ ~  

1.1 18. SIovakia accepts that since Da~rube water is rich in i-ruti-ierits 
"tlrei-e is aIways a potentiai for- 'entrophi~ation" ' ,~~~ especiaIIy silice 
water veIocity irr sonle parts of the reservoir rvould be greatIy 
r e d ~ c e d . ~ ' ~  This was precisely the Hungarian concern." l 

Eutroplrica~ion can have devastati~~g effects. The cost of reinedyi~rg 
eurrophicatiori i r i  France was estirnated at FF 1000- 1270 miIlion, quite 
aparf fronr damages for Iost tourism in the range of FF 300-470 
1ni1Iion."'" 

1.1 19. The reductiori of discharge in 'the rnai~r riverbed risked 
eutroplricatiorr of stagnant rvater bodies i r i  the branch systern.3'3 Tn pre- 
Project conditions tire Inai11 riverbed was [Ire source of recharge into the 
aquife~;' and rhe inferior quality of tire water in the side biariches did 11ot 
significant1y affect deep subsurface waters. W irh the en~ptying of the 
mai11 r-iverbed, the signi ficance of tlre çide branches in~reases.~ I 4  

1.120. As to gron~~dwater flows, levers thronghout the extensive aquifer 
of the Szigetkoz arid adjacent areas were deter~ni~ied by Danube water 

306 For furtirer deiails see T n b h  2.2 a i~d  2.3 in Scierrf$c Eva!uaiian, HL-M, uoI 2. at 
pp 2 9  12. 

jo7 Sec below, paragraphs 1.125- 1.130. 

30X See beIow: paragraplrs 1.14 1-1.144. 

SC-M. p a n  7.33; see also para 7.34. 

310 SC-M. para 7.34. 
I I The Becli1eI Repoit rs dairned (SC-M, para 7.38) to pred~ct Irnpr&enienr in rrraIer 

qualits. but i t  aIso c~ruisaged the poren1ia1 for deterio~alion (see HC-M, para 1.95; 
HC-M: Aiineses. W I  4 (pari 1) at 37). On the possibiIily of massive increases in 
cIrIor-oplrpI1-a conceniratio~r 111 IIre 1-eservoir see Scient~jîc Evoizirziion: HC-M: voI 2, 
Ftg 3.6. 

Agcncc de I'Eau Loire-Bi-ctagne, Une srraiégie de Lire conrrc Iéirit.opliisnlion. Iune 
1992, UrlCans. 

I Sm Scienlijic Keb~iffal. HR, r d  2: Fig 7. i .  

314 - See detail in Scicnigic Rebutfol. HR, ~ o l  2, chap 4.3. 



IeveIs. Higlr water-tabIe conditions occurred i r i  rite srimrner as a resuIt of 
the seasonal pattern of Danube fl ows, arid tlrus coincided wit1i the period 
of n~aximum vegetatiori dernarrd for xvater. TIris provided the 
errvironmenta1 condirions to suppoif the wetland vegetat ioir of the 
Szigetkoz aird, w11ere groundwates IeveIs mse into the fine soi1 over tlie 
aIIuviaI aqrr i fer, natural sub-irrigation was pipvided to suppo1-r 
agiicuitura1 crops. 

1.12 1. Sin~ulation resuIts of the irnpact of the OsigiiraI Pr-oject were 
r-epo1-ied i ~ r  the Hrrngarian Corrnter-Me~rroi-ia1.3IS A radical change i ~ r  the 
regioira1 flow patterns was demansti.ated. I~rstead of occurring fsom the 
Danube channe], recharge rnairily occurred from tlie reservoir and from 
tlre floodpIain side-arrn syste~n. Average groundwater. IeveIs were 
predicted to iricrease near the reservoir, but to decrease in the ripasian 
wetlarids by in excess of 3 m. However, groundwater variabiliv wouId 
aIso be reduced, Ieadiirg to Iarger decreases in peak grorr~rdwater IeveIs. 
Ari arpa of 300 km' was s h o w  to suffer- grou~idwater decrease on the 
Hungarian tersito1-y: sub-irrigation xvouId have been reduced or be totaIIy 
Iost over- an area of 167 km'.jlG 

1.i22. Changes couId aIso be expecfed in ille quaIity of groundwater. 
RecIrai-ge from the Danube main cha~rriel was SpicaIjy of high clre~nical 
quaIiiy. The cllange i ~ r  recharge sources tliat wonId Irave occurred with 
the Original Projecl would Irave carried an important risk of water qualiiy 
degradation. Fine sedi~~~erits  would have been deposited i ~ r  the reservoir. 
The sediment Iayei- couId have been expectd 10 decay. Organic 
decornpositio~i coI-rsurnes oxygen and can Iead to cheirricaIIy reducing 
co~rditioris, a11d hence the 1-11obiIisa1ion of iron, manganese and 
arnmonium. Such effecrs were predicted for the reservois arid Irave 
alseady been observed to occur in  the çide-arm system.j17 Inrernatio~ial 
experiertce of Austrian and Germari resei~oiis  Iras shown that serious 
groundwater problenrs Inay be generated by i.eservoi1s.318 

jlj Ibid. ScreidrJic Ev~Iua~ion~ HC-M. voI 2. chaps 3.3-3.5 and HC-M, voI 5, 
P ~ u ~ s  3 10-3.12, 3. iii. 3.16 . 

I 6  Sce for funher detail, ScieiifiJic Rcbriiral, HR, va1 2, ~ h a p  4.4.1. 

317 Scieniific Evdicafioti: HC-M, voI 2, chap 3.5.2. Sr~ch crccis can be quite 
dangerous. For exanrplc, 1 Muclia notes rhat the high ni~rate CUSIICI~I  of the %iln> 
Oslrov hi~s caused irrethr~noglobinemja in bibies. HC-M, voI 4 (pz17 2): annex I I ,  
p 438. 

31F Scientfi Evairrnfioji. HC-M. wl 2. chap 3,  pp 96-97; see also HM, Appendix 3,  
pp 394-395. 
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1.123. TIre potentia1 foi these proble~ns as a sesuIt of the DunakiIiti- 
HruSov Reservoir ha5 been underiirted by Hungarian?I9 S I o ~ a k ~ ~ ~  a~-rd 
internat i o r ~ a l ~ ~ '  scient ists. These processes are I i  keIy to develop over a 
period of years, and the poI Iured water wiII pwyiagate through tlie aquifer 
over a ti~rre-çcale of de cade^.^^^ Propagation rimes have bee~i estirnated 
for- tlie aquifer using isotopic t ~ a c e r s . ~ ~ ~  The Scient& Reburral and tlie 
discussion of tlre 1111-eats posed by Variant C address in detaiI the SIovak 
assertions that Hungary ovefitates the potential of tlie aquifer a~rd  the 
risks posed by tlie Psoject to the a q ~ i f e r . ' ~ ~  Nonethelesç, aItIiougIr 
preserrtly only used to a Iirnited extenr, it is a Iorrg-term reserve of grear 
sig1iificance.3z5 

fiv} Colinaralion 

1.124. The i11te1-reIatiorislrips between surface water a~rd groundwaar 
are fu~rdarnental to the deterniination of tlie impacts of the Project with 
respect to grou~idwatei- recharge, groundwater qr1aIi9, a~rd the 
effectiveness of remedial rneasureç. These issues Irave been discussed i ~ r  
detaiI i n  the Scien~?fic E v a i u a r i ~ n , ~ ~ ~  and are deait witli be10w in the 
discussion of impacts of Variant C and in tfie Scienrific Rebur1a1.~~~ 
Hungary had feared tlrat sigr~ificant sediment deposition wouId take pIace 
in the Dunakiliti-HruSov sesewoir. Because of the Iarge decrease i ~ i  

319 Seee.g., HM, Annexes. wI 5 (part 1): annex IO, pp 317-318. 
320 Scc, cg.. the sIudies of M LichvBr, Z Zckeuva and 1 Lehocky, 1990, surnrnariscd by 

SIovak Union of Na1r11r a~rd Landscape Prorecrurs, UM, Annexes. voI 5 (parf II), 
arrnex 17, pp 634-536: 1 Mucha. E PauIikova, 1991, in HM, Annexes, vol 5 (part 1), 
nnnex 1 1. p 321. 

Sec7 cg., Hydro-Québec Report, HM, uoI 5 (part I), a~inea 9, referring to the 
possibility of '-total coImataiion of the reservoir" (p 231). as ~*elI as Io remedial 
mcasures. See  aIso BechteI Report, HC-M, vol 4 (part I),  annex 1, p 31, which 
coriespo~rds to SM, vol 3: mnex 27. p 2 IO. 

322 I t  is quite mrong ru inipIy that becausc degradation is expecred to be a Iong-term 
prticess or because Hu~rgaiy's risk assessrnent Iacks certainty, the threat is no7 
serious. See SC-M: para 7.5 1. See coniru Scieitiffic Reburrai. HR, vu1 2, 
drap 4.4.1. 

jZ3 Scierrigr Ev~I~~aiio~r- HC-M, vu1 2, chnp 3.4.1.1. 
324 Se, bcIow, pragraphs 2.59-2.53. The rhreëts and risks are described in more de1311 

in the Scieibglic EYUIIIUI~O~, HC-M. vu1 2: chaps 3.4-3 5. 
325 As recogniscd in thc SIovak PHARE AppIicaiion: HC-M, Anncses, voI 3, mnex 48. 
326 HC-M: voI 2, chap 3.4. 

327 See  belou,, parag1apIrs~2.44-2.80, and see funher Scienifi Rebuila& HR, voI 2, 
chap 4.5 for a rcbutjal of the SIovak contentions whiclr i~iciudc. Inter aiia, that . 
coImatalion had been studicd carefuIIy by the pmies and rhar fIusIring of fine 
sedirnents is sufficient 10 giiara~rtcc good infi11rarion condirivns. 



water suppIied to rhe nrain riverbed, reservoir ~ I I  filtrat ion wouid be the 
rnost irnpo~fant source of recharge to the  regionaI aquifer. TIiis seclrarge 
wuuId be restricted by the colmatatio~i p~ocesseç.~~"urtIier, fre 
i~apIeme~-rtatiwl of a side-bra~rcli supply systeni $vas envisaged as a 
1nirigatio11 measure to srrbstitute for the Iost recharge capacify of the rnaiii 
cIianne1 downstream of Dunaki Iiti. Recerit research results, howeves, 
indicate that tlie 1.ecIrarge of the aquifer via side-branches is not just a 
question of surface coI~~~aration, but rather cornpIex process depe~rding 
or1 tsansrnissivity of subsurface Iayers and the gradient of the 
erou~idwater table to the 111ai1r cha~rrieI.~*~ 
u 

1.1 25. TIie word "biodiveisity" does 11ot appear iri the Slovak pleadings. 
Slovakia presents the issue of flora, fauna, biodiversiry a~ id  nature 
proiectio~l in tlre spirit of the 19605, rr~rco~nforiably adding tliat values of 
the affected region shouId be protected, but tizating borfi ~ i t ~ i i  0çtro; 
and tire SzigetkGz as "prirnarily agricuitural in nature."330 The fact tliat 
rhese are among tlie few renraining i~rtact floodplairrs in Europe and forrn 
the Iast major inrand deIta in Europe, the remnafit of an ancierit irriier 
deIta of the Danube of three n.riIIion yearç ago, goes u~ire~nar-ked.33 I 

1.126. Befure 1992, a certain drop of grorr~idwater IexleIs couId be 
o b ç e r ~ e d . ~ ~ ~  However it oriIy r-esuIted in slight changes of pIanr 
co~nrnunit ies. Several serious droughts du ring this tirné are eqrralIy 
responsible for the sIigI~t dryilig in  the Iast I O  years. But rro essenria1 
changes in çpecies cornpositio~r appeared befoi-e autuinn 1992.333 

325 Scc Scicriiific RebaiiaI. HR, vol 2, chap 4.5. 

329 Ibid. 
330 SC-M. para 7.86 siates that tlie Hungariarr Mc~norinI is ta1ki1rg -'nonsense" when 

refei~rng tu 6:000 lia and 23'900 Ira of floodplain nffecred by rhe Original Yroject 
" i ~ r  Ilrc Gnbtikovo scctoi" (HM, para 5.20, referring to Equipe Cousteau Final. 
Repofl. HM. Annexes, r ~ l  5 (part 1): annex 16. p 29). The charge 8s rnvaIid. TIrc 
figr~res rcIaic to thc prc:Pi-uj~ct siatc arrd to the whuIe GahEikovo secior from 
Bra~isIava ( 1  867 r h )  Io Sap ( 1  B I  1 rhn). Thc Hiu3ov reseWoir i~seIf annihiIated 
approx 5.000 ha of fl oodplain. 

33 I Sc,  HM, para 5.20; HM, Annexes: voI 5 (part II), annex 16. See also M Dynesisr~s 
and C NiIsso~i, I 994, Fr-ag~~~cnio!ion and Fioiu Regtllaiiwn un River Sysfenis in thrr 
~i'orilzern TIzi~d of lhe M'ai-ld, 266 Science 753. For the experience ivith other 
major European 1-I\T.FI-S scc '"Some Major Dam Disputes-': see HK, voI 2: 
Appendix 5. 

332 Scimfij ic Reliirrlol. H R, vol 2. Piaie 4.3. 

333 HR. Annexes. W I  3,  anIrex 5. 



1.1 27. ResuIts of the six years of the bota11icaI rnonitoririg syste~rr before 
1992 shorved that  aIthough the biota and vegetation of the Szigetkoz 
untierwent ce~-tain çubsrantia1 areas carryi~ig the natnral 
wetland vegetat ion were still pr-eselved and tlre e~rtire regiorr had 
n~airitai~~ed its wetIa~id ~ I r a r a c t e r . ~ ~ ~  This rr~~ique area had pr-eseired its 
originaI biocoenoses possessing 1,008 species of vascular plants, 1 OYo of 
whiclr are protected including Red Listed and endemic species. 80 plant 
co1n1nu1-iities are ideritified, cIearIy exceedi~~g the riurnbei- for si~nilar 
floodpIains at WaIIsee or in the Vienna Basi~i in Arrsrria and in rhe 
viciriity of Baja irr Hurigary. Duri~rg the study of wiIIow woods arrd 
riparian sofi~rood foreçrç, ir aIso became apparenr that the degsee of 
degradation of for-ests and ~neadows was rnuclr Iower- oIr the wet 

fIoodpIain of rhe Szigetkoz than elsewhere in the Danube ~ a 1 I e y . ~ ~ ~  This 
corrtrasts with the Slovak depiction of ari ecoIogy irr irreversible 
d e c I i ~ ~ e . ~ ~ ?  

1.128. The SIovak aIIegation that as an "historica1 factV3" "regu1ar 
water fluctuatioi~s [in the Hurrgariari brarrclt syste~n] sirnpIy did not occur 
dire to tlre regio~r's isolatiori from tlie niain ri~er"~~"is i~rcorrect for tlre 
reasons described in the Scien~iJic Rebur~ul. Indced, Czechosbvak ia 
acknowIedged thar, in addition to "the deveIopment of the effected Zirny 
0s t1 .0~ urider. grou~rd warer suppIy, .especiaIIy ' from a water qrraIity 
viewpoirit", the disturbarrce of the dy~iarnics of the ecosysterns of tlre 
region and flie endangering of the fIoodpIain forests, terrestria1 and 
aquatic farr~ra arrd flora liriked to it presenrai unresolved p r o b I e ~ r i s . ~ ~ ~  
Later- researcl~ has confirmecl this view. 

1.129. The OriginaI Project would have dcstroyed about 4,500 ha of the 
floodplai~r 's vegetatiori potential cornpIeteIy and about 3,500 lia partiaIIy 
(Plare 5.3). Most importantly, the cornplcte wiIIow-poplar farest (zone I ) ,  

334 E-g., ~Iiere had been a sIight drop of gmu~rdrvatcr Icvcls. SEC Phle 4.3. 
j3$ See Ploie j 2 shorving potential floodpIain vegetation as of 1992. See also IIR: 

Annexes, voI 3 ,  annex 5 
336 See details in ScienrGc Rebrifioi, HR. YUI 2. chap fi I .  

337 See, e.g., SM, paras I .57- I .72; SC-M: paras 7.22-7.39. 7.8 1-7.83.7.99-7.104. 

338 SC-M, para 7. IOO. 

339 SC-M, p r a  7.99. 

340 Position of IIre CzechosIovak GovernrnenfaI DeIegation: 1 1 JuIy* 1991; HM: 
Ariiexes, 4: aIincx 52. TIiis Position Paper \vas In response 10 a docu1ne111 
rvIiicIi Iiad been liardcd over to Czecho~lo~akia on 3 January 199i by tire 
Hr~ngariair Plciiipotent~ary. Tire Hungarian documenl had identifiecl areas of 
concein referencing a 39 item bibliography of srudies carried out prior to 1989; 
HM, Annexes, vu1 4. annex 4 1, KG. Ii is remarkabIe that SIovakia neillrcr anncxcd 
nor discussed lhis Posirion Paper in 11s pIcad111gs. 



with an average width of 3 km in the Szigetkoz active floodplai~r, wouId 
practically disappear- over- an ar-ea of apgroximately 6,500 lia, together 
witli ifs associated pondweed-~na~+sIr Iiabitats. Wet forzsfs and meadows 
{zone II) were onIy expected to survive wirh rednced viraIity i r i  a patclr 
naar the DunakiIif i-Hrugov Reservoir. The potent ial wiIIow-poplar zone 
would be replaced by dry forests and grasslands (zone IV) on 
approxirnately 1,000 Ira and by a rnosaic of d ~ y  and damp (mesoplrilic) 
foreçts and meadowç (zones IV and III) on appruximately 2,000 ha. Two 
major patches of tlris rnosaic would deveIop i ~ i  tfie grotected fioodplain 
outside the dykes on an axa  of aIn.rost 5,000 ha. The character of rlre 
entire vegetation inside the dykes wouId change due to the Iack of reguIar 
floods, i.e., never more wiII there .be aIIuvial vegetation, but rather it 
would Irarre becorne a mixture of cornmon floodpIairi species a~rd 
addiriona1 IowIand ~ p e c i e s . 3 ~ ~  

1.130. Anticipated impacts of the Project on the aquatic fauna can best 
be studied Iookirrg at river- reaclrés, wkiclr uriderwerit sirniIar alteratiorrs 
in flow regime. Austrian strrdies of benthic invertebrates dernonstrate 
cIearIy the impacts of channelisation, impoundments and peak operation 
on the ecoIogica1 quaIity of ,river secrions with respect to fanna1 
composition, tlre details of which are described in tfii: Scienrifrc 
R e b ~ i f u i . ~ * ~  

1.13 1. Here agairi the SIovak picrure of d e c I i ~ r e ~ ~ ~  doeç rrot refi ect the 
data. AgricuIturaI output rose dramaticaIIy between the I960s and 
1980s, parlIy due to nroder-ri productiori recIinoIogies. N o  decrease in 
timber product i~i ty3~~ wwas experierrced in the decades before the 
implerne~itation of Variarrt C.345 

341 Se, Scw~glic Rebuifal, HR, y01 2, chap 5 ,  for more delaiIed discussions of effecrs 
of tfrc Prtljcct on flora and fau~ra. 

342 Scitri~f#c Rebttrfd, HR. vol 2. chap 5. See also, Nesenrann and Moog, 1995; HR: 
Annexes. wI 3, a1rnc.x 4. 

343 SM, paras I.57-1.58. "The i~npressivc IeveI of reccnl Slovak ~esearclr into the 
Projecl's i~npact'' (SC-M: para 7.92, note 129) in areas of soils and agriculture is 
represenred in a 7-page rypewrirten document (SGM, ' ~ n n e x  231, only 2 pages of 
mhich deaI rvith irrigation and tire soi1 rnoistrire regime after thc starf of Varianr C. 
No1 a single refere~rm is given ta suppofling studies or nraps identifying affected 
areas. 

344 AsinfemdbySC-M,paras7.92,7.94, 7.88.8.33. 

j4j See Sckn~ificReburiai, R I  HR, voI 2, chap 6.2. 



1 . 1 32. Short-term impacts of tlie OriginaI Pr-uject would have involved a 
Ioss of naturaI sub-irrigation oves Iarge areas of the SzigetkG~.~~"or 
agriculture a loss of product iility a~ id  susceytibiIiiy ta drbught would 
have Irad severe cansequences for the IocaI ecoriomy, wllich were 
estimated at HUF 90-100 million each year.j4' III tlre 1o11g term, soi1 
stsrrctura1 change and modification of tlie soi1 nutrient status were 
expected? as described i ~ r  the Scie~rfific Eval~ufion.~~~ A more r-ecent 
analysis of detailed agricultural and soils data349 allows iurtlier 
defillition of rhe soi! water effects. In P I m  6.2, the data 011 tire average 
depth of groundwater. i r i  the gipwirig seaso~i, base# on an agi-icuIturaI 
~rrorritoring programme behvee~i 1980 a~rd 1992, is combined wirh soiIç 
infosrnatiorr to ident i fy the conditions of narurai sub-irrigation before 
dam co~~stsoctiori. An examination of the studies fiIed witli tIre Court by 
Slovakia3j'J demonsrrate tlrat the SIovak Scientists were weI 1 aware of the 
potential for serious long-term adverse effects to soils and agricultrri+aI 
productivity due to implerneritation of the OriginaI P r ~ j e c t . ~ ~ '  

1.133. As to forestry, the decrease in the groundwater table, the Iack of 
i~iurrdations, and the changes in rhe soi1 structure wouId have cauçed 
long-term damage, eçti~nated at about HUF 140 miIIion eacli year based 
un Iower average yieIds.352 

346 Qt~arltified in Scieriigc Evrriuoizon, HC-M, vol 2, chnp 3.4 

347 Scien~ij;c Ev~i~rrrfion: HC-M. voI 2: chap 5.2.2. Irrigat~on muId have assis~ed. bu1 

rvur~id Iiavc cntailed inveslment and operating cmis; in nrry evenI ihere would have 
been furiher deieriomtion of tire soi1 conditions after a ferv years; Scienii$c 
Ev~luaiion. HC-M, voI 2, chap fi. 1 -6. SciejiriTc Rebitrral, HR , voI 2, F hap 6.1. 

348 Screirr$c Evaltrarjon, HC-M, voI 2, c h a ~  5.1 .G. The Screirrifrc Reburrnl. HR. vol 2, 
chap 6.1.3 conlains a rebunal of the Slovak assertions reIating IO suils and 
ngricuI1ure in the conlexi of  the Origi~ral Projcct. 

349 E MoInir; G PaIkovits and K Kajkai, Evalztafion of IIIF eficl of the Dmi~ibe 
k~)froelcci:-ic Barrage Sys/e~)r on soi! properiies and Agricrzliirrai Prodizc?ion NI 
rhe Szigeflri7z Region. Br~dnpcst, 1995. A copy of th i s  siudy Iins bccn deposited with 
Ilrc Court. 

350 HR.Arnerics. vo13,annex'i. 
I Sec Scien@îc Rehizric1I. NR, vol 2, chap S. 1.2 

352 . ? ~ i ~ , z r i f i c  Aebr*lral. HR. vol 2, chap 6.2.2. For a discussion of forcstry issues. see 
.Tcimiifc Relrztllal. 1-IR, voI 2, clrap 6.2 and Srienf~Jc Et'alirarioi~, HC-M. voI 2. 
~ 1 1 3 ~  5.3. 



1 .134. SIovakia chooses to interpret a Iack of defai Ied geoIogical data as 
"alleged ig~roi-&ce of the regiori's seisnzic c~nditions' ' .~~~ Adequate 
geoIogica1 information is essential to the assessrnerit of seisrnic hazard; 
the i~isufficiency of the informat ion avaiIabie was evide~iced by the need 
for the DANREG p r ~ j e c t . ~ ~ ~  

1 .13 5. The seismic desigrr paraineters, wliich were set i ~ r  1965, required 
sevision to bririg tliem into Iine wirh niodern concepts of ,ri& and design; 
fui-tl~erino~e, tIie seismic perforinance of the embankments and their 
fori~~dations were feIt to be q~est iunabie ."~~ AIfhough the Iocation of the 
barrage was chaiiged in response to the prese~rce of a farrIt rrear 
GabEikovo, rnoving the barrage by 700 m would only protect the 
structure from different iaI displaceme~it across tlie fauit; tlre effects of 
ground shaking would not be diminished over sucIr a srnalI distaIrce. 

1.136. TIre capability of the region tu produce strong rnotiori Iras bee~r 
appr-eciated for sonre rime; it is not a "rnyth", nor viras it "invented by 
Hungary".X7 AIthough Slovakia suggests tliat exiçt irrg embarikments 
are safe up to 7.5 ro 8.0 fhis is Iess than necessary. A 
preIiminary appraisa1,of hazard suggests rhat Iiqtrefaction and faiIure 
within tlie forindations of the embankments could occur- urrder- the ' i w o ~ t  
case  cen na rio‘'.^^^ Moreover; the i~idependent studies seferred to have 
~iot  properly researched Iiquefacfio~r r i ~ k ' s . ~ ~ ~  

1.137. Slovakia daims that a seis~nic ~ietwork is iri pIace, a~rd tliar no 
starion lias registered an earthquake of any ~ a I u e . ~ ~ I  If a riètwork were i11 

place, it couId not Iiave EaiIed tu detect the earihquakes observed at GyGr 

See Scici~fific Evahiafion, HC-M, vol 2, chap 8; I-IC-M. paras 1. I 57- 1.1 7 1. 

SC-M, para 7.105. 

See D u ~ p p  er ri!, 1994; HR, Annexes, vol 3 ,  annex 8. 

HC-M, para 1.162. 

SC-M, paras 7.153-7.1 14: See cg., Lokvenc and SzBniG 1986, quoted in the 
Scienfrjic Reb~ilial. H R. vol 2, chap 8. 

SC-M, para 7. I 12. 

See Scient$c EvaIuufruu, HGM, va 1 2, chap 6. 

The HQI Report: refelsed tu in SM, para 2.60. cites a Iiquefacrion assessrnent using 
tlic Sed-ldriss approach: it made no aitempt to re-appraise rhe risk, applying 
accelcrations appropriate to a maximum credible event. As outlined in the ijc~enfijic 
Ev-niua~ioir. HC-M, vol 2, chap 6, iiquefaction c m  be demonslrated in such an 
ei'ent. 

SC-M' para 7.1 13. 



in 1990 and 1 993.367 Slovakia Inay Irave confused the iristallatioii of 
su-o~rg n~otion recorders with 'a seismic network, which nei ther fuIfiIç the 
furrctio~i ~ior- satisfies thé~reed for a ~ ~ e t w o r k . ~ ~ ~  

1.1 38. In a large reservoir - onIy necessaIy foi- peak eriergy production - 
a solid ice covei- 1vou1d for111 i ~ r  rnost winrers, incr.easing the risk of ice 
jarns witli a su bseqrie~rt rise of wates IeveIs possibiy overropping dy kes - 
eveIr at average dischasges. The safe release of broken ice is one of tlie 
rnost di fficrr It tasks in ~.ese~;vois operaf ion.36d 

1 .139. TIre GabEikovo sector d id 11ot pose navigationai probIen~s with a 
single exceptiori nt i-k~n 1 8 14, wIlicIi cou Id ~ro~retheIess be ~-regot ia ted.~~~ 
The removal of navigational obstacles was arid stiII is possibIe by means 
of traditional river r e g ~ l a t i o n . ~ ~ ~  

1.140. SIovakia regrers Hungary 's faiIur-e to rnerrt io1-r "the errorrnous 
benefit provided by the Project in terms of finding a long term solution to 

' tire Danube's tendency to severe f l ~ o d i n g ' ' . ~ ~ ~  h fact, those benefits had 
aIready been achieved by traditiorral ~ n e a ~ r s . ~ ~ ~  After rhe 1965 flood the 
Parties agreed to raise the design IeveI and flood safety to the lever of the 
IO0 years fiood. As a resuIt there were no difficurties with subsequent 
Roods, incIuding char i n  1991 which was Iarger than the 1965 flood 
depicted in the SIovak M e r n ~ r i a I . ~ ~ ~  

See F;g 8 5 in Scieilt~Jc Rebzzi~al, 1-1 RF 1101 2. chap 8. 

Scienrifîc Rebirtlcll. HR. vol 2. chap 8.4. 

See Scieniijic Evulun?ion, HC-M, voI 2, chap 2.3.3. 

HC-M. Anneses. 101 4 (pan 1 annex 8, p 440. 

Delft Hydraul ics, FR Harris, Y ITUKI, Dunube Lnvironiiien~nl and n'avigation 
Prqjecr Feastblli~ St~rdy. Rajk- Budupesi S~reich Bir S~ay- ip[v  ~tioulh. Final 
Rcpori, October 1994: p 8-2. 

SGM, para 7 120. 

A de1aiIed analysis 1s opered in HC-M. Annexes, voI 4 (part I), anncx P. 

SM, pal-a 1.33 alid i IIus 17. 





corresponding ro rI~e 1iatusa1 flow of 1300 rn'1s''.3~8 Moreover rhey 
wouId have had Iorig-ter~n detr-irnerita1 effect~."~ Tlie crrrciaI point is 
t11at no artificial discharge segi1-11e couId create I~abitat co~idir io~~s that are 
Spica! of a fiee-flowing river. Dr Jaggi380 co~nmerrts: 

"A full realisatiori of This systeIn [a ser-ies of submerged weirs] 
wou1d resrrlt iri a series of Iakes, tirrougir wlrich tlre waRr wouId 
flow o111y very sIowIy. Tlie Da~rube wouId cornpIetety Iose its 
chasacter of a rlrnriing waces, a charactes for xvhicli an i~itensive 
fight is on between Vicnna and H a i n b ~ r g . " ~ ~ '  

1.144. To conclude, the design of the Original Project had inherent 
flaws in irs undesIy i11g assumprionç. To mitigate g~+ouridwater Ievel 
r-eductions it is necessary to i-eprodirce IrigIr water IeveIs in the main 
riverbed. But weirs resuIt in serious Iong-terrn adverse consequenceç and 
witliout a Iligli discharge into the Dariube have very lirnited effect. If the 

'Origilial Psoject Iiad been nrodified to alIow for a IiigIi warer- IeveI in tlre 
main rivesbed, it niight have been ecoIogicaIIy acceptabIe. But tIiar 
wouId have i~rlpacted on die eco~io~nicç of arr ali-eady eco~romicaIIy 
dubious project.js2 

SECTION D. THE CONDUCT OF THE PARTIES38L 

1.145. Accordi~rg to SIovakia, Hungary was determined to  abandon the 
Project as earIy as May 1 but at Iatest wlien the Hardi Report waç 
psoduced i11 Septe~r- ber 1989:385 ther-eafier it ~regotiated iri bad faitIl with 
no intention of returning to the Original-Project in any 

378 SM. para 5.4 1. These types of rueirs do not re-establish wter  Ievels. but IocaIIy 
protect ci-05s-sections. SFC Scieniffic Rebullai. HR, vol 2. drap 7.1.3: csp Fig 7.1. 

379 Su~ninarisd in Scicniific R ~ b ~ i t n / ,  HR. voI 2. chaps 7.4-7.5; Srient$îc E i - a h ~ ~ i i o ~ ~ :  
I-IC-M. vu1 2: chaps 2.5.4.6.1 ; sec aIso I-iC-h4: paras 3.101-3.122 

380 Nthosc vierv~ ar-e fully endorsed hy Slovakia; SC-MI para 5.03. 

HR. &rncxçs, 1'01 3.  anIrex 3. Details of the Hainburg confi ict are con~ained in HR: 
vol 2. Appendix 5. 

382 See &IR, Annexes. vol 3. annex 92, see aIso Norgaard. HR. vol 2. AppentI~~ 4. 

383 As Io fIre period beforc 1989, Hu~rgary Iras ~rotlii~rg to add to the discussio~r i i ~  
HC-M, chap 2. As tlemoristratccl there. earliei- co~riroversies liavc ooIy iiridirccl 
re1ek~ant.e 10 the present dispure. 

383 SC-M, paras 3.03-5.07. Tliis is sig~iifrca~itIy diffcrciit from HM, para 3.74. 

3F3 SC-M: paiz 5.29. , 

38t SC-M. para 5.01. 



1 .146. In fact, substaritial ev idence suppoxf irig Hungarian concerris was 
availabje by May 1989, wiren construction of Nagyrnasos was 
s u s p e ~ ~ d e d . ~ ~ ~  Thereafier Hu~rgary sough t by negot irttions and 
investigario~~s to 1eac11 a sound concIusiori in agseenient \vit11 competent 
CzechosIovak bodies about the Pr-oject and necessary rnit igation 
1rreasu1-es. It acted thi+ougIrout i ~ r  good faitli, and o11Iy rnoved to terminate 
the Treaîy in ApriI 1992, faced witl~ rhe conti~~ued refusa1 of 
CzcchosIovakia to suspend i~npIe~nerrtation of Variant C. 

1.147. The history of the irrtergovcsnrnenta1 ~regotiations in the period 
1989-1992 Ilas alieady been told i11 earlier pl~adings.~" 0 1 ~ e  tire Court 
cornes to tlie concIusion that Hnngary was acf ing in good fait11 irr an 
attemjit to resolve ge~tuirre coricerns about the P r u j e ~ t , ~ ~ ~  that history lias 
a somewlrat Iirnited relevance to tlre dispute. The eçse11tia1 issues are the 
factual, scienti fic and IegaI queçtions canvasscd elsewhere irr tliis 
volume. Volume 4 of tl~is RepIy is a fuld-out chr~~ioiogy of the dispite 
fro~n 1988 thsough Febrnary 1994, wIiiclr rnay assist the Cou13 irr 
following the details of the negotiatio~is arrd other deveIopments. 

1.148. For rlreçe reasoris, it is noc pi-oposed to go over this grou1-~d iii 
furtl~er detaiI irr tfris vaIurne. Appendix 5 responds i ~ i  detaiI to tIiose 
aspects of the SIovak Counrer-Mernorial deali~~g w itlr tire history of tlie 
dispute which reqr~ire a r.esponse.340 The co~~clusions of that Appendix 
may be su~rrrnarised as foIlows: 
* the Huiigar-ian decision to suspeiid construction was based on a 

well-founded concerIr for the envir~n~nerital risks of the Psoject 
and corisistent .. with the principles of good governance 
(HR, voIume 2, Apperidix 5, paragraplis 3,5 arid 27); 

* at aII timeç Hunga~y demonsrrated a ge~-rui~re wiItingness to 
~regotiate in good faith to acliieve .a rnutually acceptable . 
agreement, if fiecessary by an appropriate arne~rd~nent of tlie 1977 
Ti-eaty and settIernent of financial Iosses (HR, volume 2, 
Appendix 6, paragraphs 7,23-26,35); 

387 See abouc. paragraphs 1 87-1.89. 
- 38s Se, HM: paras 3.109-3.186: SM: paras 4-01-4.103; HC-I\I, pai-as 2.26-2.88; SC-M, 

paras 5-01 -5.1 12. 
389 See HC-M: para 2.1 19 where it is argued that Huiigary-s F C I I ~ ~ I I C ~  W O I I I ~  be 

inexpIicabIe ~f it was acting in bad fatth. Bad faiIh is in any erfent 1101 to be 
presu~ned, and has cerla~iily not been p1-oved in ttris case: by reference to the Maclai 
letler or othenvise. see HC-M. paras 2.1 18-2.128. 

390 S a  HR, i.oI 2, Appendix 5. 



* irt coritrast, Czechoslovakia became iricreasingly inflexibk, 
insisring upon the co11t inued constrrrctiori of the Praject according 
to the originaI plans, whiIe offeri~ig Iittle more than a brief 
investigatiori of unspeci fied "ecuIogicaI guarantees" (HR, 
voIurne 2, Appe~idix 5, paragraphs 28-30,35, 38). 

* Hungary actively souglit third-par9 assisrance in the resolurion of 
the dispute, accepting the reasoriabie terms of EC invo1vemerrt 
wlriclr' Czeclroslovakia disnrissed as unacceptable "psecoriditions" 
contrary to its fir~ii interttio~l to irnpIeme~rt Variant C (HR, 
volu~r-re 2, Appendix 6, paragraphs 34,455 1 ). 

SECTION E. SUMMARY OF CONCLUSIONS IN THIS 
CHAPTER 

1.149. By way of surnrnary tfiis Cliapter Iras dr-awn the foIlowiirg 
concIusions wirich are relevant to the IegaI issues addressed i r i  Chapter 3 
of this Regly: , 

(1) As envisaged by the 1977 Tseaty the OrigirraI Prqject had hwo 
fundamental objectives which defined its character: a poIirica1 

. objective (paragraphs .1.03- 1.05) and an economic objective 
(pai-agraphs 1.07- 1.1 1 ). 

In giving effecr ro thesc two objectives the 1977 Treaty provided 
foi- a flexible, framework approach to be impremented throrrgh a 
subordinate iristrument, the Joint Contractual Plan (paragraphs 
1.14- 1. I7), and it was to be applied in the context of a çeries of 
reIated internatiorral agreements (pa~+agraphs 1.18- 1.2 1). III 
particulaï- tliere was ~ i o  intention tu exclude appIicabIe 
international erivisonmentaI rionirs as they evolved (paragraphs 
1 -34- 1.4 1 j, includirrg the obligatio~i to  cooperate in the Project's 
evolution (paragsaphs 1.42- I.44), to eIrçrrre sustainable 
deveIoprnent through the i~rtegration of envirorrrne~-rtaI ami 
developrnental objectives (paragraphs 1.45-1.50), and to be 
infarmed by a preventive and precautionary approadi to 
erivironmenta1 protection (paragrapl-rs 1.5 1 - 1.58). 

(3) TIie 1977 Treaiy did not vest irr Czechoslovakia any pippr-ietary 
rights i11 the waters of tlre Danube (paragraplis 1.28-1.291, and it 
did not establis11 any fom of "objective wgirne" (paragraphs 

(4) No adequate EIA or its equivaIent was carried out in respcct of the 
Origi~iaI Project before or after tbe 1977 Treaty, by either p a q  
(garagraphs 1.54- 1 34). 



( 5 )  By 1989 studies i~rdicand rhat the OriginaI Project posed major 
environmental risks downstrea~n alid rrpstream (paragr-aphs 
1.85- 1.92). 

(6) The state of the Osigi~raI Project in 1989 did not precIude a 
r-eassess~nent of the 1977 Treaty (paragraphs 1 9 3 -  1 9). 

(7) Research can-ied our after 1984 confinrred that tlre Origi~ial Projecf 
e~rtailed major risks arid that significarit enviso~r~nentaI damage 
was Iikely to arise' upstream and downstrea~rr (pasagraphs 
1.100-1.140); sucIr danrage couid riof have been prewnted or 
se~nedied by ariy of the "rnitigation rneasures" tIrat were proposed 
(paragraphs 1.1 4 1 - I .144). 

(8) In tIr is context, Hungaiy 's conduct i ~ i  suspendirrg construction, 
slrowing a wiIIi~rg~ress to negoliate in good fairh to reach a 
mutuaIIy acceptaHe agreement was, i ~ r  the cir-curnsta~rces, 
reasorrabIe and just  ified (paragraphs 1.145- 1.148). 



I See below, paragraphs 3.41-3.68. 

- 
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CHAPTER 2 

I I 
VARIANT C 

2.01. The second major aspect of the dispute presented ro tlre Cour-t 
reIates to "tlie provisional soIutiori [otherwise Variant CI". The ternr 
"Variant C" wiII be used througIiorrt tliis Chapter: if  has the same 
nieaning as earlier ferrns such as "the provisional solution", or "the 
provisional technical solution". 

2.02. Tlie parties are in sharp disagreement as to most issues relating to 
Variant C: when it was thought of, when it was planned aiid initially 
implemented, what its impacts were and are, wliether it can be seen as 
rnerely part of the Original Project or a new and different project, and 
whether aiid how its impacts can best be mitigated, in the short as well as 
the longer term. This Chapter reviews these issrres in the Iight of earlies 
pleadings and of the scienrific and Iiistor-icaI materia! now avaitable. The 
conclusions of this Chapter provide a basis for deterrnining the IegaIity of 
Variant C ,  as required by ArticIe 2( 1)(b) of the SpeciaI Agreement. This 
crucial isstre wiII be discussed in Chapter 3. I 

2.03. This Chapter accordingIy discusses the fo1Iowing issues: 

( 1 )  Earlier intimations of a "provisional technical solution" identical 
in substance to Variant C (both before and after 1977) (Section A, 
The Prehistory of Variant C, paragraphs 2.04-2.17); 

(2) The timing of the various decisions actually taken with respect to 
Variant C (Section B, The Timing and Impleinentation of 
Variant C (1 989- 1992), paragraphs 2.1 8-2.43); 

(3) The actual and tlireatened impacts of Variant C, and i i i  pai.ricuIar 
wherher those impacts are properIy described as "sribstantial" 
(Section C, The Impacts of Variarrt C, pa~agraphs 2.44-2.81); 

(4) Whether Variant C is in fact either "basically identica1" to the 
OriginaI Project or "provisio~ral" i ~ r  diaracter {Section D, 
Variant C and the Original Prvject, paragraphs 2.82-2.93); 

(5) The rnitigation of damage arising from Variant C, and in parricular 
the issue of cornpliance by the parties with Article 4 of the Special 
Agreement (Section E, Mitigation of Damage and the 1995 



Agreement (The Issue of a Te~~tpor-ary Water Management 
Regi~rre), paiagraphs 2.94-2.105). 

Paragraph 2.106 summarises rhe conclusions r.eaclred i ~ r  this Chapter. 

SECTION A. THE PREHISTORY OF VARIANT C 

2.04. Slovakia clairns that Variant C is nothing more than tlie logical 
and Iegitimate consequence of Huilgarian conduct after 1989, and tliat 
the initial decision to pi-oceed with Variant C was only reluctatitly atid 
gradually taken in tlie second half of 1991 .2 This view does not 
corr-eçpo~id eitlrer with the  facts of this dispute or with the political 
history of the regioii. This Section review that Iiistoiy, as a backgrouiid 
to corisidering tlre acrrral dispute which ai-ose in 1989. 

(1) THE POST WORLD WAR 1 SETTLEMENT 

O S  For tire berter parl of this  century, CzechosIovakia has soughr 
greater access to the right bank of the Danube. This yolicy, based on a 
claimed historical right: to a greater national territory,"ad its origins in 
the creatian of the Czechaslovak State in 1918. . It was first 
acknowledged on the international level by an agreement concluded in 
1918 behveen the Goveriimeiit of the French Republic and the Czech 
National C o ~ n c i l , ~  and in rnilitary and diplornatic correspondence of tlie 
period.5 

2.06. The cornplex negoriarions on the disposition of terrirory af the 
end of World Wai- 1 resulted in a lirnited territorial concession in the 
region of Bratislava, confirnied by Article 27 of the 1920 Ptace T r e a ~ y . ~  
AriicIe 27 referred to "a point" oir tlre ;-ight ba~rk, and if was a mere 

SM, para 4.73. 

Impliciily echoed in SM, paras 16-17. 

Accord entre le gouvernement de la Rtpublique française et le Conseil National 
Tchéco-Slovaque concernant le Statut de la Nation Tchéco-Slovaque en France, 
Paris, 28 September 19 18; HR, Anncxes, vol 3,  annex 25. 

E.g.: Le Général Franchet d'Esperey, Commandant en Chef des Armees Alliées 
d'orient au Général Hcniys, Commandant de 1'AimCe Française d'orient 
(Salonique, 13 décember 1918); HR, Annexes, vol 3,:annex 26. 

Art 27: "The froniiers of Wungar). [with ~,zechoslov&ial shaII be fixed as follows ... 
Ihe principûI chûnnel of navigarion of the Danube upstreani: thence westivards ta a 
point to be chaçeti oti the ground about I kiIomeire~tuest of Antonienhof (easst of 
Kittsee), ihis poinr being cornmon to the thrce fron~iers of Aiisrria. I-Iiingary and 
Czecho-sIovakia ..?' HM, Annexes, vu1 3: annex 1. 



bridge-head. NonetIreIess the conseque~-rce was that the ~ a r i u  be 'became 
simuItaneousIy a successive and a contiguous watercorrrse betwcen 
CzecIiosIovakia and Hungary.' 

2.07. Another resuIt of CzecI-rosIovak endeavouss was an unuçuaI 
provisiori of the 1920 Peace Treaiy: Article 290: 

"Au cas où l'État tclréco-slovaque, 1'État serbe-croate-slovène 
ou Ia Rourna~rie e~rtr-epr-e~ldmient. après autorisalion ou sur 
rnaridat de la Co~rr~nission intemationaIe des travaux 
d'aménagement, d'am~lioratiorr, de barrage ou autres sur Urie 
section du réseau fluvial fonrrant frontière, ces États jouiraient 
sur Ia rive opposée, ainsi que sur Ia partie du lit siruée hors de 
Ieur territoire, de toutes Ies facilités nécessaires pour procder 
aux études, à I'exécutiori et à l'entretien de ces travaux." 

2.08. Ar?icIe 290 derogated f~+om rIre principIe of equaIity as between 
CO-ripariari States. I t  irnpIied the possibiliv of unilaterai uses of tlre 
Danube at Hungary's expeIrse, albeit only with the authorisat ion of an 
internat io1ia1 co~~rrnissiori. It was a manifesta1 ion of the gener-al approadi 
of tlre post-WorId War 1 peace treaties, iri whidi Inany concessions were 
extracted fro~rr tlie defeated Centra1 Powers. 

\ 

(2) THE POST WORLD WAR II SETTLEMENT 

2.09. Co~rtiriuity can be observed between early CzecIrosIovak effo~?s 
to cansoIidate arid expaand its co1rtro1 over this sector of the Danube and 
thoçe i11 elle aftermath of the Secorid WorId War. In a note of 3 1 May 
1945 addressed to tlre A~rierican chargé d'affaira in Prague, Acting 
Miriiçter of Foreign Affairs Clernentis asser?ed a br-oad clai111 for a 
"rectification of fro~-rt iers" with neiglibouring States on the basis of 
G4 eth11oIogica1, IiistoricaI, geographical, economic, trarrspoit a11d otIier 

mot ives". a 

-2.10. Tliese arnbitiorrç were spelt orrt in the course of deIibesations for 
a Ireace treaty witli Hurrgary i11 1946. In comnlents on a drafi of the 
treaty, CzechosIovakia argued for- its bridge-Iread on the riglrr bank to be 
extend4 geographicaIIy to aIIow for the e~tIar-ge~~~e~rt  of the Ira~+bour at 
Bratislava arid foi- tlre possibIe deveIopment of a hydroelectric power 

' See Pia~e la. 

Lerter of V Cfernentis, Acting Mi~iister for Foreign Affairs, to ilie American Chargé 
in CzeclrosIovakia (134f;lIV), US Fu~- Rels Diplornatic Papers. 



plarit u~rder exclusi\le CzechosIovak ~ont ipI .~  In k t ,  the borders were 
adjusted in tire Peace Treaty in 1947.1° TIris incorposated in 
Czeclioslovakia a sectio~r of the siglrt side of rlie Da~rube, 1 1 hi i n  
lengtlr, yreviousIy pari of Hungary.' l 

2.1 1. But thiç territorial arrangement, intended for- tlre greater secur-iiy 
of tlre ciîy of BratisIava, did not i111pIy arry acreplance by the pai-ties to 
the 1947 Peace Treafy of a rigIrt of unilatei-a1 CzechosIovak action, not 
everr to the exte~it stipulated in  ArticIe 290 of rlre Peace Treaty of 1920. 
No equivaIent to A~ticIe 290 was incIuded iri the 1947 Trzaiy, and the 
riormal posirion as behveen sipai-ian States, under- which prqjectç by one 
sig~rificantly affecri~ig tlie flow of the river requise the consent of the 
othes, was expressly I-ecog~iised in the series of biIatera1 treaties beiween 
Hungary and CzechosIwakia aftei  1947 - Irrost notabIy, for present 
pusposes, in ArticIe 3(Ia) of the Boundary Waters Agreement of 1476.i2 

( 3 )  UNILATEML CZECHOSLOVAK ASPIRATIONS 

2.12. TIre clear IegaI position notwithçtandirrg, uniIateraI Czechoslovak 
aspirations Iived on. In 1952, at tlre first past-war i~iter~overnmeniai 
negotiations between the Parties concerning tlre development of tlre 
comnro~r sti-etch of cIie Danube, the Czeclioslovak delegation annorinced 
itç interition tu achieve unilateral control uver hydroelectric potentia1 
through tlie co~rstruction of a çystem of barrages from BrarisIava to 
Chl'aba.' 

2.13. TIie pIan was elabo~xted in considesable detaiI: a weir was to be 
co~rstructed at r k ~ n  1 864.5 in Czechosiovak terr'ritoiy, with a diversion 
channel on the Ieft bank stsetclririg fa Palkovi#vo, with two upstsearn 
barrages at $amorin and GabEikovo alid two %wnstrearn at Korn6rno 
&id ChI'aba. WIiiIe stressing the need foi- understanding and friendship 
between the two couritries and the need to wntribute to tlie srIccess of the 
socialist sysfern, tlie CzechosIovak Pa19 noneth~less made cIear that its 

Propositions et obsrrvaIions du Gouvernement Tchtco-slovaquc cancernant le 
Traite de la Paix avec Ia Hongrie, p 85. La tè~e de pan! de Bratislava, Annexe no 2, 
p I ig; HR, Anntxes, vol 3 ,  annex 28. See also British Foreign Off~ce's Notes on 
Propositions et ~ b s e ~ a t i o n s  du Gouve~sieirrc~rt Tchéco-sIovaque concerirani Ie 
Traité de la Paix avec la Hongrie, p 25; 1-IR, Annexes, voI 3 ,  annex 29. 

I-iM, Annexes, vol 3. anncx 2. 

I I Sec PIme IB. 
IZ H M ,  Annexes, vu1 3 ,  anIrex 19. 
13 HR, Annexes, voI 3, annex 30. 





plans for- tlie border sectiorr of the Danube wouId be carried ou t  if 
necessary witIiout consultatioli with the Hu~rgaI-ian Pafly. I4 

2.14. In the course of [Ire protl-acted negotiations to develop tire 
GabCikovo-Nagy~naros Barrage System, the tireat of unilatera! acrion 
was periodicalIy 1-epeated to Iiolster the Czechoslovak ~iegoriating 
position. In 1955, the Czedroslovak Party threate~red uriiIatera1 action to 
defeat a Hungarian proposa1 that the border be adjusted alorig tI~e 
diversion cariai. I 5  Later that year, afier consulting Soviet engineers, it 
pr-ese~ireci a detailed pr+oposal to divert tlre Danube at Cilistov, rrear 
Samori~i, offering in exchange vague guarantces of sufficient discharge 
to tlre rnai11 channe1 of tlre Danube and ari mispecified portion of tfie 
electricity generated. I 6  Similar threats were 11rade in 1 958.17 

+ 

(4) THREATS OF UNILATERAL DIVERSION AFTER THE CONCLUSION 
OF THE 1977 TREATY 

2.1 5. Even afier 1977, the CzechosIovak Pa15 1~1ied upon the thi-eat of 
miiIatera1 action as a tool i ~ r  the ~~egotiatio~~s over tlie imp1ementation of 
the Ti-eaty. For example, wlre~i talks on the division of consisuction 
responsibi fit ies fourrdereci in Iate 1982, the Czechoslavak PIenipotentiary 
stressed that, fai 1 ing a satisfactory agreement, it *as prepared to proceed 
uniIater-aiIy with the construction of a power pIant at Ha~riuIiakovo on 
SIovak territory.' III ea1.1~ 1983 the CzecIrosIovak Party revealed thar it 
had co~rr~nisçioried technical plarrs for rwo passible urii fateml alternatives 
from an engineering iristitule. I g  

2. I 6. The same pattern recurred in 1989. Almost as soon as diffrcuIt ies 
aroçe with the Project; i11 the Iight of ccunornic and poIitica1 cIianges in 
the region and of new inforrnatio~~ abour rlie environrne~ital risks of the 
Project, Czecl~osIovakia rlireatened uni Iaterai action.20 

I 4  HR, Annexes, wl3, ai~rci; 30. 
I 5  HR, An~rexes. voI 3? ennex 3 1 

I 6  H R, Annexes, vu1 3, xriiex 32. 
I 7  HR, Annexes, voI 3, annex 36. 
l 8  Rcpoil of P Havas on the Govc~nrrrent PIeniporenliaries' NegoIiatiu~rs, 27-29 

October and 2-3 Novembçr 1982; HM? Annexes, wI 4, anIrex Im. This is noiu 
recognised by SIovakia: SC-M. para 4.15. '' Memorandum fro~n Mi. Péter Havas, Hringarian Goveriririe~rl PIenipotentiary. to Mr 
Jbzsef Marjai, Hungal-ian Deput? Prinie Ministcr; HM. Annexes. voI 4, annex 16 1. 

20 HM, voI 4, aIIIrexes 21: 22. 23: 23. and 27; SM, voI 4, annexes 75 and 134, HC-M. 
Annexes, vol 3.  anncxes 45,47, and 80 
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(5) CONCLUSION 

2.17. Peshaps the most cornpelling evide~rce of the coritinuity of 
CzechosIovak ambitions tu gain urri Iater-a1 corit~-01 of tlris sectoi. of the 
Danube is tlrat tlie option uItimateIy reaIised as "Variant C" incosparates 
a11 rIre essential e1~1nents of the pIari set fortIr r~riilatei-aIIy at the first 
intergovernrnental riegotiations irr 1952.- In Variant C SIovakia seized 
e;ucIusive C O I I ~ I D I  over river management by the diversion of the Danube 
i~rto a Ieft-side bypass canal, aIIoying for the unilateral expIoitatio~r of 
hydroeIectric potenlia1 i ~ i  ptioriiy over a11 otlrer poteritia1 uses and values. 

SECTION B. THE TIMING AND IMPLEMENTATION OF 
VARIANT C ( 1989-1 992) 

2-18. TIie two parties are in cIear disagreement about the tirnetable for 
the im~rletne~rtatiori (design, planning and construction) of Variant C in 
the period after 1869. SIovakia r-epeatedIy assertç tkat tlre p1ar111i1rg and 
corrstruction of Variant C took onIy 1 5 months, Le., frorn the "approva1 
of initial financing and p1an1ri11g" oIr 25 Jrr Iy 199121 10 24 October 1942 
wirh rhe "darnrning of the D a n ~ b e " . ~ V o ~ i s t r r i c t  ion itseI f supposedIy 
only took eleveri ~no~trhs  from November 1991.23 According to 
SIovakia, as Iate as Jrrne 1391 even "the initial approval of firia~ici~rg arrd 
logistical ~rlarinirig had [rot yet been g i ~ e n " . ~ ~  Approval appare~itly came 
onIy with the CzechosIovak Gover~r~nerir's Resolurion 484 of 25 JuIy 
199 1, which purported to approve "going alread wit11 tlre 'i~ivestnrent 
and suppIy preparation' for putting the Gabcikovo sectio~r into operarion 
utider the provisional soIut io~i" .~~ Even then SIovakia clai~ns ResoIutioii 
484 did not co~rstitrrte a decisiori to i111p1ement Variant C: "what was 
approved was onIy initia1 fi~ianci~rg a~rd pIannirrg for- Variant 'C': 110 

constructio~r work had been aurhori~ed".'~ 

2.19. Slovakia rhus asserts tliar the construction of Variant C was 
decided at a rathei- Iate stage of the dispute, in response to "intransigent?' 
Hungarian behaviour. WIrefier or iiot it is yossibie thal ruch a Iasge- 

2i SC-M. pam 5.67. See also gara 6.05. 

*? SC-M, para 6.1%. 

SC-M, para 5.79. See beIolu, paragraphs 2.2 1-2 30: 2.37-2.4 I 
2" SC-M. para 5. IO. note 16. 

25 SC-M, para 5.80, note 132. 
26 SC-M: paia 5.80. See also SC-M paras 3.82 and 6.03 ("Illhe decision to implemenr 

Variant 'C' had not yet been taken: and the Iirnited acts that hrrd been Iakerr rvere 
obviousIy revei.sible"). 



scaIe operation (said ro cost more than CSK 2.5 biIIionZ7 ) couId Iiave 
beeri planned and executed i r i  suc11 a SIIUI? tirne, SIovakia's da ims are 
inconrpatibIe witii tlre e ~ i d e n c e . ~ ~  

2.20. As has been seert, Varia~it C was carisistent witfi Iong-sta~iding 
Czechoslovak designs on the potential offered by the Danrrbe, incIuding 
tlre possibiiity of uniIateraI a c t i o ~ i . ~ ~  SIovakia now confir~ns - witlr a 
degree of awkward~ress - tlrat "ir is conceivable that tlie possibiIity of 
uniIarera1 cornpIetion of tlre Pi-oject was mentioned" du ring the October 
and Noveniber 1982 negotiations bernieen the ~1en i~o ten t  iiries." In 
fact tlie "alternative soIutiorr" Irad beerr rrndei- corisidei-atiort for a Iorrg 
time. Frorn tire eviderrce a picture emerges of the reaI tirne-frarne in 
whicli design, pIanning and co~istruction and decisions were undertaken, 
a~rd irnpIe~nerrtatio~i assui-ed. 

. 
(1) THE TIMETABLE FUR IMPLEMENTATION: THE EVIDENCE 

2.2 1. Althuugh it is difficult to ident ify the precise date when detaiIed 
p1arr1r irrg a11d corrçtruct io~r corn~rrericed, tliere are many i~~dications of a 
much ,earIier date than JuIy 1991, the date reIied on by Slovakia. 
A~noagst otlrer- iridicatio~is are the foIIowi~ig: 

As earIy as August 1989 CzechosIovakia bega~r to pIan for- 
Variant C, preparing design work when it first threatened 
uniIatera1 steps "that wiII ensure the operation of the GabEikovo 
Barrage" in Augrrst 1989.31 011 I Septe~nber 1989 J ObIoiinski 
(Deputy Director of the Water Consei~ancy Project Enterprise, 
BrariçIava, the COI-~ipany respo~isibIe for construction) confirrned 
tlrat tlre "tecIrnicaI aIternat ive" iç "at tlre pIa~ining arrd deçig~i 
~tage''.3~ 

'' SM, para 3.37. This is  equivalenl 10 appi-uxirnately US5 76.3 miIIion. 

78 HC-M, para 2.96. 
29 I4M, par-a 3 44. See above. par-agraphs 2.04-2 17 

30 SC-M, para 4- 15 (eiiiylrasis added). Hungaiy lias iievei- claiiiicd tlrat ~t \vas .'e~ititIed 
to take r111iIatera1 acIio~is starti~rg in 1989 bccause CzccIrosIovakia had been 
pIanning IO adopt variant -C' al1 along, even as earIy as 1982'- (but see SC-M, 
para 4.17) or that "the decision tu proceed with variant -C- had been taken alrnost 
len years earIief' (in 1982) (but see SC-M, para 6-05]. 

j1 HM: para 3.88; HM, Annexes, YOI 4. amer: 21: SM, para 7.07. 

Rudé PrGvo. Braiislava, 1 September 1989. as cited in British Broadcasting 
Corporation, Summary of World Broadcasts, EETW009.i ,411, 2 1 September 1989: 
HC-M, Annexes, vol 3, annex 79. 



TIMING AND IMPLEMENTATION OF VARIANT C :  
A CHRONOLOGY 

HM, para 3.88, HM. Annexe>, \VI 4. annen 2 1. 
HM, Annexes, vol 4 .  aniicx 22. 
HM. para 3.88: IIM. Anilexes. roI 4. annex 23. 
HC-hl. para 2.96. HC-M. Anncscs. vol 3. annes  79. 
HM. pans 330-3.91; HM. Annexes. voI 4. a a n e l 2 5 .  
HC-M. para 2.93; HM, Annrxçs. vol 4. anne': 25. 
HM. para 3-96. 
HM, para 3.97. 
HM. paras 3.98-3.99: HC-M. para 2.13: HC-M. 
Annexes. vol 3. airiicx 41. 
EIR,  Annexes, i.01 3.  annex t 0  
HC-itl, para 2-95. HC-M, A n n r ~ e s ,  vol 3, annez 83 
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* 011 30 October 1989 Czec!~osIo\~akia outIined its approach: 

"in the eve11t rhe Hungaria~r RepubIic faiIs to meet its 
obIigations ... the CzechosIovak Pa* wiII be co~rrpel Ied - in 
order to avoid i~~curriiig further darnages - to implement a 
provisio~iai tech1iica1 solution excIusiveIy on the territory of the 
CzecIrosIovak Social ist RepubIic ... based on diverring ihe 
amount of nJu&f-  OIE /he river. Danube Io ~ h e  Gabtikovo 
barrages agreed u p n  in ihe original Ti'eafy and che p~ojecr 
yrovided rhereby 

* On 13 Novembcr 1989 it uias reportecl that "thé position for a riew 
riglit bank dam foi- a netv ~iavigation channe1 bega11' to be marked 
0ut".3~ 

2.22. lt is true that in Decernber 1989 CzecI~osIovakia is said to Irave 
L'sioyyed design work o ~ i  the provisiona1 soIut ion on SIovak t e ~ ~ i t o ~ y ' ' . ~ ~  
But the effects of tlie çroppage are far fro~n cIeas, since in January 1990, 
it waç reported that the u~riIate~+aI construction of tlie pIarit waS beirig 
taken for gra~rted i ~ r  CzechosIovakia, and that tfie supp1ernenrary plan had 
been pr-epared and preparatory works corn~nenced on a structure 
appal~~i t ly  identical in al1 respecrs to Variant C.36 In 1990, researcl~ 
work started on tlie effecrs of the constrrrctiqrr of Variagr C (and waç 
coinylered in JuIy 199 1) "witliin the fsamework of rneasrri-es accepted by 
tlie Minist~y of Forestry and Wate~. Managernent of SI~vakia".~' A ~ t d  
there are or11ei- i~rdications of significant activily iii 1990: 

* On 20 August 1990 SIovak Prime Mirlister Meeiar stated rhar 
CzechosIovakia wilI try to erisure tinreIy con.rpIetion of the 
construct ion 011 the baçis of a "substitute s0lution".3~ 

33 fiàvdn, 3 1 OcIobel- 1989; HR, Anneses, annex 39 (emphaîis added). See aIso 
IIC-M. Annexes, vol 3, arrnrx 47. 

34 Bi-i tish Broad~asting Corporar ion. Summaty of World Biaadcasls. EEMO 1 OS Al1 , 
30 Nove~nber 1389. 1-eferring to Prague 1730 GMT, 13 Noueriibcr 1989: HC-M. 
Aii~rcses. voI 3,  alrnex 83 The report is eniitIed f'Beginning of CzcchosIovrrk Work 
011 Nctv SIrippi~rg CIritnneI on Danube neai- Gabcrkovo-'- 

35 SMI para 7 07 (emphasis addeci). See aIso CTK: 15 Deceiiibei- 1989. as reporied In 

British Broadcristi~~g Corpoixtio~r: Surniiia~y of WorId Broadcasls. EEIW0109 AI I ,  
4 Ja~ruary 1990; HC-M, PtIrnexes vol 3.  annex 84. 

j6 See Inlervierr, with Vikror Vo).tek: fonncr crnpIoyec of HYDROS-1-Av, Svei 
Suciaiiz~~iiz / 2. Januai-y 1990. pp 16- 18: HR: Arne~es. voI 3,  anneh 61. 

37 HR, Annexes, voI 3, annev 84 
38 "A Substitr~~c SoIutio~r ~ O I -  G a b t i k ~ ~ o ' . ~  Yravci'a. 21 Augrist 1390; HR: Annexes: 

voI 3, anncx 62 



* 011 5 Septernber- 1990 "tlre var.ious aIier~ratives bei~lg studied 
[incIrrding Variant CI were preserrted to Hungary", albeit 011 Iy in 
outline.39 

* On 29 December 1990 the Slovak Goverilment was said to have 
"accept[ed] the patent iaI alter~rat ives of utilisat iorr of tlre 
GabCikovo Hydroelcctric Puwer PIant"; it underiook to orgairise 
assessrnent and prcpare project documentation for Variarit C "in 
such a way that sumrnary proceedirigs Ieadiitg to an earlier start of 
constructio~r work migfrt beco~ne possi bIe7'; arrd required tlie 
Finance Minister to "raise funds foi the preparation of a prqject 
documentation to make possibIe the stariing of work on and the 
subsequerit reaIisatiorr of op1 iori 'C"7.30 

AIso in Decembe~. tlle Miniçtsy of Forestry and Water Management of 
the SIovak RepubIic expsessed in 1990 "the need for a 1 63.4 million KEs 
I~igher subsidy from the Fedei-al budget" (Le., sorne 7% of tlre aIIeged 
total cost of Vaiia~rt C).41 TIle SIovak Govern~nent deternrined at tllis 
time that "the reaIisation of Variant 'C' makes the Iimited opcration of 
tlre Gabcikovo p1a1it possibIe in oriIy 2 yeass (with the deveIop~nent aIong 
the state boundary on tire CzecIiosiovak side)". TIris ~rrea~lt by tlie end of 
1992, as ~ I I  fact o ~ c u r r e d . ~ ~  

2.23. On i7 Jarrrrary 1491, it is reported that .the SIovak Government 
had "approved fwher progress iri the corrstruction" of the aIternarive 
s o l ~ t i o r r . ~ ~  Tlrereafier. events rnoved swiftIy rowardç the reported 
cornmence~nerit of coristruct ion i ~ i  ApriI 199 1 : 

* On 5 February 199 1 tlre Head of the Slovak Cornmittee of EcoIqgy 
and Environment curnpIaincd about the. "propositiori for the 
acceptance of Option 'C' as the  best solutiorr" and that "ineasur-es 
are bei~rg taken tu '~ r~ake  fu~rds avaiIabIe for the eIaboration of the 
plan docurnentat ion and foi- the r-ealisatiorr of work items reIated 10 

39 HM, para 3.123. This has been confirmeci by BIovakia: SC-M. para 5.68. 

40 See Minislry of Forestv and Water Ma~~agc~nerrt  of the SIovak Republ~c, 
Information Documenr for thc Cabi~iet Meeti~rg of the Goveisiilreni of the SIovak 
RepubIic. 29 Deccinbcr 1990; HR, Annexes: vol 3 .  annex 68. 

41 Hi?: Annexes, vol 3, anIrex 66. 
42 Inlemational Law Analysis of fhe PossibiIity of I~npIc~ne~rr i~rg  tire Gabtikovo 

Hydropoer  PIanr as a Czechoslovak NaiionaI InvcsIme~rt: 29 Ocruber 1990; HR, 
Annexes, voI 3,  anncx 64. 

43 British Broadcasting Coiyoratio~r, Su~rrrnary of World Broadcasts, EE10989 BM, 6 
February 1991, referring to Prague home sen~ice 1500 gmi, 6 F e b n ~ a ~  1991: 
HC-M: Annexes wl3: anIiex 87 (e~nyIiasis added). Tlie repufi i s  entitIcd "SIouak 
Gavernrnent approves co~npIetio~r of Gnbcikovo-Nagymar-os.'. 



tllis option", on the grourrds rliat no adequate corrsidei-arion Iiad 
been given to the envirorr1nenta1 

* On 14 Febr-uary 1491 Hungarian autlrorities learned that the 
SIovak Gove~.nnrent had already approved the plans for 
Variant C.45 

* On 27 MarcIr 1991 the Chairmaii of the  E~ivir-o~rme~ital and NaturaI 
Brptectiori Comn~iiiee of the SIovak NationaI CounciI noRd that 
"the reaIisatio~i of variant 'C' sIlaII commence on 2 ApriI 1991, 
and if wiII do so witl~out t11e approved pla~~riirig documenration and 
corrtra~y to the opinions of tlre majoI-iry of the members of the 
speciaIist cornmiriees arid tlieir I e a d e ~ ç " . ~ ~  

* Uri 29 Masch 199 1 Hungariari authoi-ities discovered that the State 
Water Management Corrstrrrction Company of Bratislava Irad 
subrnitted a plan to the Environ~nent Cornmittee of tIre SIovak 
ParIiarnerrt or1 the "Putting into ope~atiorr of the GabCikovo Plant 
as a provisionai soIntiori on the asritory of CSFR" reqnesti~rg tlre 
Committee ta approve t h e  pIa11.~~ 

* On 2 April 1991 HungaI-ian Radio reported that "in SIovakia tire 
co~isr~.r~crion of the so-called 'versio~i C' [of tlie GabCikovo] power 
station Iras begun ...";48 this was corr firmed i ~ r  P r a ~ d a . ~ ~  

* Orr 9 ApriI 1991 the Br-atisIava Water Engineering Company 
applied foi a Iicense for the "construction of tlie water- 
conservation projecf ... according tu the ternporary solut ion 
aIter~iative (the 'C'), the comrnerrce~rierit of ?lie operation of die 
Gabeikovo Hydroelectric Powes Station in the tesritoiy of the 
[CzecIr arid Siovak Federal Rep~bIic]''.~" 

d4 HR. Annexes, vol 3, anncx 70. 

45 HM, para 3.122. 
46 k i i e i -  dated 27 March 1991 from Mik~ilnS Hutia, Clraiririari of the Environnienta1 

aiid Natu~al  Protect~on Cornmitiee. Io FranIiSek MikloSko, Pi-cside~rt of the Slorvak 
NaIionaI Cou~rçil; HR, An~rcxes, vol 3 .  annex 72 

47 HM, para 3.122. 

4S Budapesr Home Semice. 1600 p i ,  2 A ~ I - I I  1991. cited in British Br-oadcasting 
Corpur-ation, Surnmaiy of WorId Broadcas~s, EE11037 ,4212, 4 April 1991; HC-M, 
Annexes, voI 3, annex 89. 

49 Pz-nvdn. 2 ApriI 1991 Vit is a r\-eII-krrol.cn secret that as of today. Le., 2nd ApriI. the 
sta~c-orvned Hydrostai, Bratislava company is intending tu sIart the co~istmcrio~r 
activities related Io the so-caIIed Varian1 'C''.): HR: Annexes. voI 3, anncr: 74. 

50 LctIer- of Robert IYendI. Leader of the Deparfrnent, County EnvironrncntaI Ofice,  
Bwtisla~a Region, State Water Conservancy md Water Protection Department, 30 
October 199 1 ; I-IR, Annexes, voI 3: zrrnex 8 1. 



2.24. EacIt oT these acts of in~pIementation occurred fiefore 25 JuIy 
199 1, when SIovakia daims iniiial approva1 of financing and IogisticaI 
pIa~iriiitg of Variarrt C was given. Any such approvaI had the effect of 
rubber-sta~npi~rg a detaiIed process of irnplementation which was weli 
under way. When ResoIutiorr 484 was adopted, tlre decision tu go afiead 
with Variant C had aIseady been made, at Ieast so far a5 the SIovak 
au thori ties were concerned. 

2.25. These and rhe otlier developments ident i fied i r i  rlie Hrr~rgariarr 
Memoria15 I and Countes-MemoriaISZ show that the plan~ii~ig and 
construction of Variant C \vas by no means a response to the ApriI 1991 
ResoIutiun of the Hungarian Parliament. On the contrary, the decision to 

i~nplernent Y ariant C, based on detaiIed planning, pre-dakd both that 
ResoIutio~r a~-rd tlre negotiatioris I-reId i r i  April and JuIy 1 99 1. 

2.26. SIovakia seeks to argue that Hungary's termination of the 1977 
Treary c a ~ r n o ~  be co~isidered as one of the conçequences of tlre 
construcf ion of Variant C, since "Variant C only begari to affect the flow 
of the Danube frve rnonths after Hungary's termination ~iot ice" .~VT~iis  
irnpIies that the coristructio~r of a rrew 1 O ki1orneti-e Iong bypass ca~rai arid - 
uther large-scale inçtailations at CunovoM signified nothing until [lie 
diversiori was actuaIIy accornp1ished. EverytIr i~rg couId Iiave been 
stopped, tlre wIioIe coristrrrctiori cou Id have been abandoned if Hurigary 
~.etur~red to tlie OriginaI Project. But the diversion of the river was 
merely thefif?~/ step. CzechosIovakia bad Iong been deterrnined to carry 
out the imprenientation of Variant C, Ieaving the ecoIogica1 
corisequenceç to be r-esoIveci - or riot r+eçoIved - after tlie event. 

2.27. Responding to Hungary's compIaint that it was not informed 
aborrr the construction pians and teciirrical details of Variant C, SIovakia 
asserfs tliat psoper irifor~aatiorr had aIrvays beeri p r ~ v i d e d . ~ ~  The orrIy 
evidence relied on is a sentence fro~n aIr Aide Meiiroire of a ~neetirrg of 
Hurigarian and SIovak scient ists an  1.3- 1 4 February 199 1 ,  according to 
wlrich - 

51 HM. pnias 3.122-3.124. 

52 HC-M, paras 2.93-2.97. 
53 SC-M, tirle of Section 1. chap VI 011 p 143 and pams 6.05-6.05. 

54 See beIow, paraçraph 2.85. 
55 SC-M, paias 5.68, 6.07-6.14. As far as the Iast days bcfore the diversion of the river 

is concerned, according 10 SIovakia "rlic dctaiIs wci-e brow~r Io tjic wliole world - 
but not to Hungaly"; SC-M: para 6. IO. 



"at the end of tIie meeting the deiegation [of rfze SIovak 
Acade~rry of Sciences] i~~formed tlre de1egation [of rhe 
Hu~igarian Academy of Sciences] of the tcch11ica1 detaiIs and 
ecoIogica1 aspects of C variant, upprovtld #y ~Ihe SIovak 
Goverumenr arrd on the ecoIogicaIIy vaIued D var-iant7'.56 

But tlie "tech1rica1 details" of Varian? C preserited at this rrreerinç were 
whoIIy i1rsufficient.5~ A~rd Siovakia ornits to ment ion that the meet irig 
toak pIace five rno~rtlis bcfore tlie 25 JuIy 194 1 governmental decision 
which, on its view, marked tlie decision art the planrri~rg and 
irnpIe~nentarion of Variant C. By corrtrast, the Aide Memoire of I4 
February 194 1 r-efers to tlre ~lespective decisiori in fhe pusr 1en.w. By its 
oivn accourit SIovakia confirms the ear1y sta~f tu Variant C. 

( 2 )  PREPARATURY WOM, STUDIEB, AND FMANCE 

2.28. Preparatory work and strrdies had tlrus bee~r appsoved and Iriore 
or Iess co~npleted by December 1990, mreII before the JuIy 149 I decisiori 
purporii~~g to appsove initial frnancing and IogisticaI planning. It is wt 
aImgethei- cIear what SIovakia rneans by "fina~icing" arid "Iogist icaI 
ptanrring" in referring to ResoIutiun 484 of Jury 1991. What is cIear is 
tl~at the costs of these sfudies arid relateci activities rnust have been 
provided for at Ieast in part out of the 1990 Projecl a114 that 
decisio~rs on financing and logistical p1anni1rg wese taken far earIier tlrari 
Jury 149 I . 

2.28. The extertt of pieparatory work arid studies co~rrpIeted by tire end 
of 1990 is confirrned by SIovak documerits dating fronr Decembw 1990. 
TIrese slrow that detailed plaris were drawn up in the autu~nn of 1990 a~rd 
approved by tlie SIovak Government in Decernber 1990 a~rd January 
1991, and that a decision waç taken to proceed witlr Variant C aInongst 
the various options 710 Iater tlian Januaiy 1491 They aIso co~ifirrn tlrat 
in DeceInber 1990 tire SIovak Ministry of Firiance was açked to ensrire 
the avaiIability of suffrcient financial Ksources for further- work on the 
i-ealisation of Variant C." By that date alsu, SIovakia's IegaI strategy 
Ilad been worked out.61 By Jarrua~y 1991 Ille Government of the SIovak 

56 HM, Annexes, voI 4: annes 43 (ciiiplraçis added). 
57 Se, HC-M. paras 2.98-2.100 for a fuII account. 
58 HR, An~rcses. GOI 3 ,  aiines 66. 
59 Scc above. paingx-aphs 2.22-2.23: kIR. A~incxes. voI 3, anrrcxcs 68 and 87. 

See ahove. piiragra~ili 2.22: IIR, Anncses. vol 3. anncs 68. 

Sc, beloru. paragraphs 2.3 1-2-32, 1IR: Ai~rcxes, vol 3: airIiex 68. 



1 

! 

82 I 

1 

i 

RepubI ic had "consented [Io] tlre preparatio~~ of ihe te~nyorary soIution of 
GabCikovo on Ihc Czecho-S/clvcrk rerrifo~y, noi j-equir.ir?g cooperalion uf 
Hungarian yide".62 I 

1 

2.30. To surnmarise, by Decernbei- 1990 01- at. the Iatest Januaiy 1991f 
\ tlie p1a1-r~ for Variant C alseady envisageci in August 1989 were cornplete 

and had beeri approved, and reIevant financial decisio~ls Iiad beerr taken. 
Apai? froin a brief (and apparently Iirnited) i~rrerregnum i ~ r  earIy 1990 tlie 
record frorn Arrgust 1988 to November 1992 is one of unfliriciiirrg 
progsess ivith Vasiant C, based upo1-r advice relating to its lega1 and 
ecorrornic aspects. 

(5) LEGAL ANALYSIS IN PREPARATION'FOR VARIANT C 

2.31. A IegaI a~lalysis prepared for the SIovak Gover~~rnenr in 
Decembes 1990 provides a I-eveali~rg gIi~npse ; irito tlie origins of the 
st~+ategy whiclr would, i ~ r  substance, be relied upon to jtrstify Variant C. 
Under the rubric of the "Realisatiori of tlre Gabfikovo Hydroelectric 
Forver PIarit as a Natio~ral I~rvest~nent Project", this document extoIIed 
tlre virtues of Variant C, arnong {hem the posiibiIiiy of the 
retenti011 of Varia~tt C structures, even if Hungary shouId çubçeque~rtIy 
agree to the cornpIetion of the Original Project: : 

"Varia~rt 'C' ... makes it possible for the SIoyak pannes to car*ry 
out its obIigations contained in the Treary ar ariy tirne, in tlie 
everit fial the causes for suspension of i~npIementation of the 
Treaty sI~ouId cease to operate (ria~~rely, if tlrere wouId be an 
indication of i~rterest o ~ r  the pait of the Reiublic of Hungary in 
the corrstruction of thc GNBS according to the or ig i~~al  
~ I ~ I I s ) . " ~ ~  I 

1 

A11other benefit is tlre fact chat Variant C rendérs GabEikovo "a p u d y  
natioriaI investrnent", one opesaating for the soIe berrefit of 

61 Standpoint of the CSFR on the finishing of the Co&nion Gabtikouo-Nagrnaras 
Project, 13 ApriI 1992; HR: PIIincxcs: wl 3: annex 88 {emphasis added); see aIso 
SIovak nelwspaper i~'urod>ra Ubrodu7 18 Jsruary 199 1. rcpoifi~rg tliat "'ce'riai~i 
groups of experts ... in cunju~ict~o~r rvilli BratisIavq Hydroconsult, submitted a 
proposal for the furtiiel- coialiucfior? of IIrc GabEiliovo-Nagyrnaros p o ~ r  plmt. 
The afternative is  ... option 'C' lt~hich is tire creatmn bf tire resemoir by a daln 011 

CSFR rerritory" and that "[ilhe Government has accepred 1h1s proposar (emphasis 
added); HR. hrncxcs, vol 3: annex 59. 

I I 

63 HR, Aiincxes, vol 3, rrnnex 64. 



Czechoslo~akia.~~ Bur the docun~ent sti-essed thar Variant C s11ouId be 
"presented" throughout as pro~isioria1."~ 

2.32. Public statements 171ade by Siovak officiais soori afier rl~is 
document was circuIated suggest tl-rat it I-rad an irnnlediate influence 011 

policy. On 18 Ja~rrrary 1991 the Ministei- of For-estry and Water 
Mariagerne~rt sti-essed its themes in a press con ferp~rce caI Ied to anriouIrce 
gove~.~i~nerrt, app1.ova1 of Variant C."S Mr Oberlrauser, aIr acknorvledged 
clrampion of Variant C, stressed tliat "wirat rve have hese is a provisionai 
situatio~~ and the Czech and SIovak side wiI1 confinue lero hald 
negoliarions witli tlre RepnbIic of Hurigary iri accordarrce witl~ tlie 
originaI agreement"." He added tliat in the e v e ~ ~ t  of rI~e impIernentat ion 
of Varian? C, "rve xvouId lodge no cIairn agairrst our Hu~~garian partners''. 

I (4) FEPARATORY ECONOMIC AN ALYSIS OF VARIANT C 

2.33. The economic aspects of Varia~ri C werP also considered. A 
document psepared foi- the SIovak Govern~~~en t  in June 199 1 explairied 
the project's fiaancial viabiIity and subsequerit decisiorrs taken in reIarion 
tu the voIurne of water to be a1 Iowed into the main r i ~ e r b e d . ~ ~  Init iaIIy 
the arraIyçis identi fied Iosses in respect of forestry, agricuIture, arid water 
managemer~t (011 tIie SIovak side) but excluded any assess~nent of ge~rernl 
environrne~ital darnage or Iosses on the Hungarian  ide.^^ 

2.34. The econo~nic evaluat ion considered the fina~~cial consequences 
of warer florvs to the main riverbecl at t11e foIIoivi~rg IeveIs: 

KR, Annexes. voI 3, annert 64. 

HK. Annexes, vol 3, arrnex 64, refe~ririg to Ai1 72 of ihe Vienna  Canven i ion  on the 
1,arv of Treaties. For anaIysis of tfris aspect of lire docu~nent sce beIoitl, paragraphs 
2.90-1 93 and 3.G4, 3.65. 

Undcr tire supervisio~r of  the Minisliy of Foresir). and Water Management, six 
speciai ist co~ninittees co~rsidered ?he proposed aiiemati ves for uniIateraI act ion from 
the perspectives of i~rtcriratio~ral, Iarr,, product~an, envIIannrent. \mer management. 
hydiotechnology and economics. III the c~rd, oiily tlie COIIC~USIQIIS of the 
co~nrniilces of inte~iratio~ral Iarv and economics favouring ~he adoption of Vaciant C 
ivere presenred in the "synlhesis" submitied by IIrc Mi~ristv. Tlrc disi-egai-d of the 
findings of other speciaIist com~nittecs was critiçiscd by t11e Head of the Cornniiriee 
of Ecology and Environment \\.ho dccricd the Miiiista's --a~t~iude of technocracg". 
See HR, h~rexes :  vol 3, a1rne.x 70. 

FIR' Annexes, vol 3, annex 59 (e~nphasis addcd). 

HR, hrnexes, vol 3. annex 77. 

Ibid. 



- 50 rn31s al 1 year- round; 
I 
! 

- 350 1n"ls a11 yeai. r-orr~Id; I 

- ;50 m31s wirh water erosio~i rnitigition: dams in the oId 
siverbed; i 

- 600 m'k ourside rhe vegetafion period an; 1300 m31s in the 
vegctaf ion period; i 

Although the Tcchiiical Descriptio~~ and @o~io~riic Arialysis had 
r-eco~nrne~rded tlrat "tlie oId r-iverbed shouId be çupplied wit1.r al Iead 
,600 m'k warer. flow (dnring tlie gmwing seaion, this vaIue Ieaps tu 
1300 1n31s)",70 the econornic evaIuation noted that af this lever, of flow 
"tlre profitability of tlre ii~vestnierrts wouId fa11 back tu a modesate 
average 1e~eI".~I The evaIuation States that "this version must be dealt 
with as a Iimit to pr~fitability".~~ 

2.35. At a flow of 50 m315 the investme~~t iç 'describecl as "especially 
cost-efficient", whiIe a flow .of 350 m5/s means that the investrnent is 
"stiII cost-efficie1it",7~ ~ ~ r u r n i n g  the cost of. the whoIe project "in 
approxi~nateIy 7-8 years" (a~rd r-eturni~rg tire - cost of corripletio~r of 
Varia~lt C irr 4-5 years). WitIi the actual flow of water into the oId 
riverbecl having averaged 353 rn31s in 1993, 121 7 1n3/5 i11 1994, and, 
180 111~15 in rhe first rnonths of 1 495,74 the cost of Var-iarit C would, i f  
these figures are accurate, be 1.ecovered witlii fi .four years, and rhe foral 
costs (ig~~oring environmenta1 costs and darnages) to bot11 
Czechoslovakia a~rd SIovakia wouId be 1.ecovered i n  Iess than 7 years. 

2 -36. A çubseqrre~~t i11terna1 SIovrtk Gover~~meot docurne~~t recorded the 
deter-~r-ri~~ation tu reIy o ~ i  Joint Conif.actua1 PIan discharge Ievels, no 
doubt for- firra~icial reasorrs. It set out as parameters for Variant C, inrer 
alicr: 

I 

"- the Czech and SIovak Federal RepubIic dia11 i~~s i s t  or1 Ille 
vaIidis of tlie [1977] 11iternationaI ~ ~ r e e r n k n t  ... 

70 HR, Arrncxes, vol  3.  annex 77, p 376 (ernphasis àdded) 

'' Ibid, p 352. 

72 Ibid, p 383. 

73 Ibid, y 382. 
i 
! 

74 !-IR: Anneses, voI 3: a~rnex 1. I 
f 



- waki- flow i~rto the Danube bed haç to be secused in 
accordarice with the amourit determined in the watei- divisio~i 
iuIings approved try t I~e project iricluded iri the joint 
agreement ."75 

( 5 )  OTHER INDICATIONS OF THE REAL TIMETABLE 

2.37. In its Counter-Mernoria1 Slovakia persists i r i  its daim that 
constiuct jo11 of Variant C did not begin u~rri 1 Novenlber 1 99 I ,'h and that 
the decision "to -put the Gabf ikovo part [of the Project] i111o ope~xtion 
and to cornpIete its construction OII the ter-ritory of [CzechosIovakiaj" 
was not made before 12 Decernber 1991 ." This implies that onIy four 
nio~itl~s weie needed f~+onr apprwaI of logistical pIa~rriing on 25 JuIy 
199 1 to tlie commencement of construction, aIr extraosdinariIy short t i~ne 
for sucIr a Project. As aIready noted, rhere is evide~rce that SIovak 
construction cornpa~ries we1.e active on what was to becorne Variant C 
tlrrorrgf-rour 1990.78 

2.38. III any event, constructiori of Variant C was weII under way far 
earIier than Novenrber 1991. For exampIe, as early as January 1990 it 
was publicly reported tliat "prepasatory wurks have cornnre~iced";~~ that 
corisrruction of "the Ieft dam i ~ r  the affl uerit canal" was sta~?ed iir JuIy 
1981 arid tliat o ~ i  3 JuIy 1991 "o~rgoiiig work \vas dis~trgred at tire 
HruSov-DunakiIiti i-eservoir".sl 

2.39. TIie easIy start to impleme~~tation of Variant C is evide~rt also 
fson.r the gsant of operatirrg Iicenses. Relevant watei- Iaws per~riits Ilad 
been gra~~ted or were to be granted by i IO JuIy 199 1 82 (Le., before initial 
ylarming was supposed ta have been autlroi-ised). Aurhosiçarion for the 
use of constructiori u~rits buiif for phase one of Variarit C was gra~~ted  in 

Govcr~ime~rt of tire SIovak Republic, Documcnt no 1 111932. Information 
Document, Jaiiuaiy 1992, HR. Anneses, vol 3.  anIrex 84. 

SC-M, para 5 79; see aIso SC-:C-M: paras 5 73.6 04. and 1 1 05. 

SC-M, para 3 911, SM. hrncx 102. p 287 

Easf-Wcst Ce~rtre. SIovakia. 3%e Gubtikovo Ii'urer IborkF. J a n u q  1993. p 6: 
HC-M. Annexes, voI 3,  anIrex 93; Poirlei. Eurnpe: 27 Sepre~nbci 1980. HC-M. 
Curnexes. YOI 3,  annex 86. 

See  above, paragaph 2 22: HK, Annexes, val 3. ailIrex 6 1. 

HR. h~~rexcs:  vol 3.  annex 84 

HR: Anncxcs, vol 3.  arrnex 84 (eniphasis added) 

TechnicaI DcscripIion and Econoniic Assessrneni of the Te~n~ioraiy Comrneiicenient 
of OpcraIioris at the Gabtiko~o I-iydroeIectric PIant. Junc 1991: HR. Annexes, 
vol 3: alrnex 77. 



2.40. TIre earIy start is aiso confimed by acfivities of local residents. 
On 20 February 1991 the residents of viIIagei and towns of the i i t n i  
Ostrov petitioned tlte SIovak Governrnenr tu stop the  c u ~ r s l r u ~ ~ i u n  uf the 
GabCikovo-Nagyrnaroç p1a1rt a~ rd  the fina~icing of pIan~rii-rg and 
preparatory works af Variant Ca4 A furthar petitiorr af 28 JuIy 1991 
f m ~ n  tlie inhabitants of i i t n j r  Ostsov caIIed or1 the SIovak Government to 
"[sftop the direction of tlre Dariube from the, HruSov branch irrto the 
affluent caitai" and "al1 work pertaiir iirg to the trknsitianal option".85 

1 

2.41. As to firiarrcing, key fi1lancia1 decisioni had been taken by Iate 
199C).86 In tesms of rnoney actuaIIy expend~d by CzecIrosIovakia in 
1990 a~ td  1991, the evide~rce shows that rota1 annual experiditures 
incr.eased in 1491, as cornpareci to 1990, i? relation bot11 to water 
management arid energy costs, pai?icu!arly i? corr~truction.~~ Such 
experiditrrres are difficuIr to reconcile wirh a :November 1932 start to 
coristruction. The 1990 figures were thenrselvei subsrantia1. 

! 

(6)  SLOVAKIA'S NEED TU SHOW THAT G O V E ~ M E N T A L  APPROYAL 
FOR VARIANTC ONLY CAME ON i 5  JULY 1991 

I 

2.42. In the face of rhis clear evidence ~10vakia persiçts in its dain1 
rhat the decision to implement Variant C was lakerr onIy on 25 3uIy 1991 
(and eveIr then decisions related onIy to "the apIjrova1 of initia1 financing 

I 

! 

83 HR: Annexes, vol 3,  anirex 84. 
g4 Pe~itio~r of thc Members of the Association of the ZiiFj. Ostrov Tor~ns and VilIages 

at the Meeting of Grand Mayors arid Mayurs in Dunisze~-dalicly, 20 Febtriar). 1991; 
HR, Annexes, annex 71. Sce aIso Lellei fronr tlie Lcigigr~e of lowns and ViIIages in 
rhe Siin? O S ~ ~ C ~ V  ,and 0 t h  Iocal QI-garrisntions ro- the Conrnrittec Chaimen of 
assofied bodies, 18 JuIy 1991, compleining rhat ihe SIovak Governrnent "lias 
prouided funds for prepmtov wurk in coii~rection with oplion C, 1.c.. the 
co~npIetio~i of the poisfer plant-'; HR, Annexes; vol 3: annex 78. 

85 Petition by the inhabitants of i i t n j  Ostrov in conne~tio~r rvith the raIIy on 28 IuIy 
1981 J HR, Annexes, uoI 3, annex 79. See aIsu the WecIar-ation by the Association 
of the towns and viIIages of the ~ i r n 3 , ~ s r r o v  concerning the constraction of Ihe 
Gabtikovo HydroeIectric Potier PIanr, 18 February 1992; HX, Annexes, voI 3, 
anirex 85. 

See above, paragraph 2.22; HR, Annexes, vol 3, annci 68. 
S7 Revierv of Budgcrary Expenditure for rhe Constrbction and Operation of the 

' 

Gabtikovo Plant u~idcr the Temporary Solution, ~ u & s r  1991; HR. hincxes: y01 3, 
I annex 84 (Ariachment). - 
i 



and pIarrnirig"88 ) and that constructiorr oriIy begari in November 199 1 .g9 

GiYe1l its IegaI argument i ~ i  tlris case, SIovakia is bound to take this Iine, 
fol- a number of reasons. Fii-51, any suggestion that the decisi011 to 
irnpIe~nerrt Varia~it C had been taken before JuIy 1991, or- tliat rI~e 
riafional authorit ies without forma1 apprava1 had promoted the 
coristructio~i of Variant C before tliose dates, .ruould, undennine the . 
argrrment that Czeclioslovakia Ilad negot iated with Hurigary iii good faith 
rrp to tliat rime?O Second: SIovakia's appi-oach supports itç cIain~ t11ar 
Hungary 's decisioir tu terininate tlre 1977 Treaty "occusred Iong before 
eveii the yl~nning of Variant 'C'''?' And rhird, SIovakia's approacli 
provides ~rruch-needed support for its attack orr Hrr~~gary's clai111 t l~at  
continued construction of Variant C was tlie nrairi reason foi terminal ing 
the 1977 Treaty.9-O tlie extent that  pIanning or co~~struction can be 
sl.rowii to bave cornmenced at any timc before Jury 199 1, SIovakia's Iegai 
srrategy collapses. 

(7) CONCLUSION 

2.43. The evidence shows that SIovakia begari pIanriing Variant C as 
earIy as August 1989, tIrat decisions on design, plarrni~rg and firrarice 
were taken in Iate 1990, a~rd tliat Iicenseç were granted and construction 

' waç in fact under way by cariy 1381 or- sIiortIy tIre~+eafte~'. Variant C was 
being irnprernented whilst ~~egotiations were k i n g  undertaken frorn Iate 
1990 unti 1 JuIy 139 1 . By the time Czeclroslovakia adopted ResoIutiori 
484 o ~ i  25 JuIy 1991, pianriirig arrd construction of Variant C had Iong 
bee11 a fuit accoa3yli. And ivhen Hurrgaiy tern-rirrated tlre 1977 Treaty in 
May 1992 the first plrase of Variant C was approaching cornpIetion. 

88 SC-M, para 5.67. 

89 SC-M, paras 5.79,3.83. 

SC-M. p r a  5.76 (at the nieeting of 15 July 199 1 CzecIrosIovakia ..remained open ro 
enlei- again inro negoliations ovcr ille coniple~ion of the GM Project and anv 
aIlernative variants to do so" (empliasis in the original)). 

91 SC-M. para 10.137 (emphasis added). 

HM: pal-a 3.165, SC-M, para 5 .  I 12 (Hungay'r uniIa1eral acts wcre .' unrcIa~td ... to 
rhe decisions and actions of Czechoslovakia as to Val-ia~rt 'C-  during tjiis period up 
to Hu~isa~y's pr~rported termination of rhe 1977 Trcaly"). 



SECTION C .  THE IMPACTS OF VARIANT C 

I 
( I ) MTRODUCTION . 

2.44. This Section provides fu~?her in for~natio~r 011 the i~rrpacrs of 
Variant C, includir-tg its s ig~~i f ica~r t  adverse effeçts on the en~ironrnent 
and tlre impacts on flood contro1 and navigation, and sesponds to those 
sect iorrs of the SIovak Counter-MemoriaI wliich address those impacts 
(Chapters V II  and VIII). It dsaws 011 the additional data and corrcIusio~rs 1 

of tlie Scienlif;tt Rebulrai and i tç ann~xes.9~ * 

2.45. For the purposes of this Sectio~r the cr-iticaI issue foi- the Court is 
wlrether Var-ia~rt C Iras occasioried or is IikeIy to occasion adverse effects 
on Hungarian territory, and if so wfietlier- these'effectç are significant or 
ser-ious in nature. For SIovakia the impacts of Wai-iarit C are eirher non- 
existent or toIerabIe, at aIiy rare Ieçs than' t se ri ou^"?^ Hungay 
considers that Variant C has aIready occasionai "serious consequences" 
tu Hungaiy, itç te~.I-ito~.y and environ~nent. 

2-46. However, the pai-ties agree oIr orie key isnre: if Variant C hus 
caused or- is IikeIy to  cause significant adverse effects on Hurrgariari 
territory it is unIawfuI and its oyeratiorr slrould be I1aIted.9~ Hungary 
wiII retunr to this question in Chaptes 3. 

(2) SLOVAKIA'S APPROACH TU THE IMPACTS OF VARIANT Cg6 

2.47. Beyond denying the significant adverse effecrs of Variant C, 
SIovakia aIso denies that any of its impacts are Inore sever-e tliari tlrose 
the Or-igirra1 Projecr wouId have produced.y7 ji'his is riot true in factP8 

8 .  

93 Sec Scienlijic Rebutfol, FIR, vol 2; HK. Annexes, vo1;3. nrrncxcs I,  2, 5 aiid 6. 

" SC-M: para 9.69. 
95 See HM, paras 7.45-7.56; HC-M. paras 5.29-6.4 I ; SM, paras 7.84-7.85; SC-M, 

paras 1 1 27- 1 1.44. 
96 On general issues d scientific credibiiiry see abovc, introtir~ction, paragraphs 14- 17, 

and see aIso Scicriiific ReLiurral, H R, voI 2, chap 2. , 

97 SC-M. para 8.05. 
1 

38 As poiiired out in  HM. paras 3.108-5. ID?: WC-M.' para 3.1 O. In soInc rcsyccts 
Variant C 1s car~sing more dariiage Io Ilungay th in  the Or~gi~ral Project rvor11d 
probabIy have causedi in some 1-especls i t  i s  caGsilig Icss. SC-M. para8.01, 
professes difticully in understanding This rallier si~nyte point 



but everr if it we1-e, it cannot he reIevant.99 SIovakia Iias no "vested 
r-ighr" to cause substanria1 harm to Hungaiy.Io0 

2.48. In additiori, SIovakia cIaims that "i~rsofar as severe envirorimerrtal 
damage to t11e Szigetkoz Iias been suffered by Hu~igary" it is not the  
"iiievitable" result of the darn~nirig of t11e Danube but ratlier due to 
Hunga~y's "wilful intransigence" and the "direct resu It of a deliberate 
arrd caIcuIated rcfusal to irnpkment the watei- recharge which is 
riecessary to the regio~i'o.'oi The need to rnake the argument suggeçts 
t11at "severe e~rviro~rmentaI damage" is i ~ r  trtrth being caused. But it is 
necessaIy to Ineet rlie argumerrt i11 itç own terris; this wiII be done in 
Section E, be1ow.In7 

2.49. III its Me~norial, Hr~rigary referl-ed to the 19 co~iditions imposai 
on Variarrt C by the SIovak Cornrnission for tlie Enviroir~ne~tt: tliese 
co~~ditions were violated in tlre impIementatiort of Variant C, which was 
accordi~rgly unIawfuL undei- SIovak Iaw.103 This is relevant under 
internatiorral law, çi~ice it helps to slrow Iack of due diligence. Hrr~rgary 
Iias never suggested tlrat tlre 19 Coiiditions were adequate; they cerfainly 
did not arnount tu "adequate pr~rzqrrisites for the irnpIementatio~i of 
Variant 'C'". IO4 TIrey wese no substitute for proper notification, 
corisultatio~i, and environmerrta1 irnpact assessrnent in accordance with 
internat ional Iaw. And according to tliose directry resporisible for tltei~' 
irnple~~ientat ion, IU5 tire operating cornpaIry was i11 breach of those 
corrditiorts ar the tirne of the diversion and for a substantia1 tirne 
thereafter. IO6 

See HM, para 5.109. 

Cf above. paragrapli 1.28. 

SC-M' paras 8 O?, 8. IO. 

See b e l o ~ v ~  paixgmphs 2.74-2 I 05. 

See HM. paras 5.135-5.136; HC-M; para 6.124; and for llre 13 Conditions see HM, 
A~rnexes, sol 4, annex 168: ip 404-407. 
SC-M, para 8-45.  

See Communiqué of the SIovak M i n i s ~ v  of Ihe E~ruironriient to rhe 4 December 
1992 Session of the Slovak Gouemnient, 4 December 1992; HC-M, Annexes, wI 3,  
annex 57. SIouakia dc~ries this (SC-M, p a n  8.501, despite the fact that Ihe opcrati~rg 
Company <vas fincd u~rder 1ocaI Iaw for the brcaclr; HM: para 5.130. 

The conditions were Ialer changed to conform with Variant C. rather than Variant C 
mnforirr~ng iv i~h the conditions. Tfrey xuere accrrrdingIy useIess in rems of 
environmenIa1 prorecrion, but usefi11 as evidence of disregard even of SIovrtk 
environmenla1 requiremcnts: see HC-M. para 6.124. 



(3 )  SIGNIFICANT ADVERSE ENVIRONM ENI'AL EFFECTS 
OF VAIUANTC 

2.50. Tlic uiii lateirl diveision of the Danube pccarioned by Variant C 
Iias Ilad signi ficant adverse effects,lo7 which SIbva kia Iras been ulia bIe to 
deny OII tlre basis of indepe~rdent scientifrc advice. Since tlrc filing OF the 
Counrer-Me~noriaIs, fu1.ther in formatio~i I~as bécorne avaiIable 011 these 
adverse effects: tliis is anaIysed in the appended Scien!ific Rebzrrrd, and 
out Iiried here. 

2.51. It I-11ust be emphasised that tlie fuII bffects of the unilaterai 
diversiorr vilil1 onIy u~rfold oves rime; iri the ~iiturz of tliings there are 
uncertainfies about inter~zlations bemeeri ' the varioris affecte4 
cornporients (surface water, graundwater; soiIs,, etc.). I 0 V u t  it iç quite 
cIear that the u11iIatera1 divenio~r of the Daiiube Iras caused and is 
causing sig~ri ficant daniage to Hungary. The vafious eIenre11ts of damage 
wiI1 Ire briefly 1-eferred to. I 

ra) River. morphofugy 

2.52. The nroipIroIogicaI i~irpacts of variant ' c below Durraki Iiti are 
similas to tlrase anticipated by the OrigiriaI Prqject. TIiese include 
erosio~r and tiansportat ion of Iarge quantities of sedirnent; coverage of 
the 'coverçized" r-iverbed with woody vegetatiori outside tlre wetted 
perirneter; gradua1 degradation of the riverbed due ta rete~itio~r of coarse 
sediment i r i  the Cu~lovo Reservoir, and si~tatio'n! near the bankç; alid Iess 
f~+equerit and sl~orter irru~rdations of tlre side-arntç acco~npanied by Iower 
concentratio11 of suspsnded Ioad. Io9 SOI-II~ of; t h s e  conseqrrences are 
a I ~ a d y  bei~ig observed. I l 0  

! 

2.53. SIovakia says Iittle aborrt tlre morphological inlpacts of Variant 
C, and wllar it dues say is wrong. The thisd weii- to be irrstalled at the 
cunovo cornpIex wiII not prevent sedi~nentation of aImoçt al 1 bedIoad at 
the rrpstrea~n erid of tlie Curiavo R e s e ~ ~ o i ~ ; '  I ' and tlie assertion that 
calrnatation of the side branclres or main river bed preverrting a 
groundwater recharge worrld nof occur is u~isuppor-îed by tlre 

IO7 HM, paras 5.106-5.134; HC-M. paras 3.153.63.  j 
HC-M. pans 3.16-3.17. 

lm ScieniGc Rebdiol, HK, i.01 2, c tap  3.1.3; HC-h;l, paras 3.18-3.23: Scienfqc 
Evairiafion. HC-M: voI 2, c hap 2.4. 

ScieldgJic Rebutin6 HK, 2. drap 3.1.3. and MoIn$r. 1995, HR. Annexes. vol  3: 
aniiex 2 

I ' I SM, paras 5 29.5.35; 5tic~irrJic Rebrrirul, HR, vol 2 ,  :hap 3.1.3. 



(0 HydrtrIagy 

2.54. SIovakia Iras 11ot11ing tu say about tlris issue. The facts are 
incontrovertible, arid the actuaI releases of watei- fi-om eunovo into the 
1rrai11 riverbed are markedly differ-ent ESOIII the stipulated discIra~+ges for 
the OrigiriaI froject. In 1943 the average discharge was 353 m'ls, 
incIrrdi~rg floods; in 1994 the average discharge had faIIe11 to 2 1 7 1n3/s, 
incIuding an 8-day flood reIease; and in the first tlrree months of 1985 
tlie average discharges Irad faIfe11 even further tu 1 77- n-r31s. I l FIow 
velocities were ctrr i ~ r  haIf in the mai11 r-iverbed and by even more i ~ r  the 
Iower part.lIgAs a resuIt tlrere was an imrnediate drop in surface water 
IeveIç arid a subsequent drop of groundwater Ievels associated with bank 
failur-es al1 aIong the chanrtel. WIiiIe pIanning Variant C it was 
acknowIedged tliat ecoIogicaIIy the Danube riverbed needed a rnirr irnu~n 
diçdiarge of 600 m3/s i~rcr-eased io 1,300 rnqç drrririg the growing 
season. I l 3  

{ii) W@er Q u u ! i ~ ~ ~ ~  

2.55. The cornplex issues associrtted with water quaIity kve1.e negIected 
in the suppoi-ti~rg studies foi- the Or-igi~ial Psoject and have not yet bee~r 

I I Z  SC-M. paras 7.4 1-7 44.8.26: Scieiirific Rebr<iral, HR, vol 2, chnps 3.1.3 arrd 4.5. 

I I "SC-M. paras 7.80.8.03. 
I I4 SciEnf!Jic Rcbilrial, HR, vol 2. cIrap 3 - 1 3  See aIso chap 7 of IIre Screi~i& Rebirriai 

Dr. laggi scitcrares his cririque of the co~rslr-uct~on of rtreirs in a Ic~ter tu Huiigaiy: 
HR. Annexes, voI 3. anIrex 3. 

I l 5  SC-M, para 8-03 - 

I l u  See HC-M, paras 3.24-3.35. 
' I HR: Annexes. vol 3: axrncx 1. 

I Scierrlijic Reburial, HR. vu1 2. clrap 4.2.2. 

' I HR: Anncxcs: vol 3 .  alineu 77. 

IZ0 Scierr~$c Evuluaitoti, HC-M. voI 7, cliap 3.3. - 

9 1 

ev idence. I l 7  It is inaccurate to characterise Dr Jaggi's arîicIe as 
supporiing the view that as a I-esuIt of Variant C tlre Danube can norv 
deveIop "rnoi-e ~~atusaIIy".' 13 Dr Jaggi opposes the constructiorr of weirs 
in tlre 111ai1i channe1,I l 4  a~rd  tlie discharge regirne in the mai11 Danube at 
Cunovo si~rce tlie diversion does not cor~.espo~id witI1 his  Y iews. Hurigary 
notes bof1 tbat "SIovakia is in fuII agreernerrt witlr the vieivs expsessed in 
Dr. Jaeggi's  pape^-""^ and that this agreement is not refi ected iri the 
discharge regi~r~eç undel- SIovak coritrol. 

f i) S U ~ ~ U C ~ ?  ~%71W''' 



FuIIy explored in reIatio~r to Variant Tt is ;ievertheIess evide~rt that 
the historica1 tre11ds in Danube water qualie whiclr sliow dranratic 
incseases i ~ r  nutiients witIi consequential i~rcreases i n  algal biornass and 
changes in plrytoplankro~i poprr Iationç are IikeIy to be exacerbated by 
Variant C.12' Variant C is a h  IikeIy to koritribute to iricreased 
degradat io11, rvith aIready poar bacterioIogica1 h u a l i s  and incseaçeç i r r  
corrcentratio~i of hea~y  rnetals in tlie sedirnent wllich a11.eady exceed Iimit 
vaIues i ~ r  certain pIaceç. Adverse ~vater quaIity clranges in  the Mosorri 
Danube Ied to fish rnortalities in 1393 .123 

2.56. The SIovak Counter-Me~noriaI's reIiarrce oIr an EC quolatiorr tlrat 
tire Danube water is "weIl-suited for river bank infiItratiori" cannot 
detract fro~n the potentia1 adverse effects of tra~+iarit C on bank-fiIter-ed 
water ~nppIies.~" Slovakia fails ro provide any snppo~?irig evidence to 
sliow that eutrophicatiorr has been extensively s tudid  - a serious ' 

conces11 sirrce, according to tlre OECD's eutrophicatio~r classi ficariori 
scherne for Iakes alid rivers, the Danube River at present faIIs i r i  the 
woist catego~y.'~"f mentions Iiypotl-resised coirnteracting effects of the 
reservoir withouf providing arry decaiIed suppor-tirrg analyçis.126 It 
wrorrgly accuses Hungary of taking the ECoç Gurds out of c o ~ r t e x t . ' ~ ~  
B u t  tire EC Working Group Report of 23 Novernber 1992 corxluded that 
tlte - 

"net impact of tlie r-erervoir on the surface &ter quality iii the 
downsrrearn Danube is expecred to -be negatii~e for the firsr 
coupIe of years and ri~icer-tain in the Iong ter.;?." 

I 

It added that - I 

"the s~nalIer veIocities and much çmaLIer d-pths in the Danube 
downstream ... wiII resuIt irr  significantly different (generaIIy 
rregativelyf water quaIiv condit ions witli respect to seIf- 
pu~+ification, oxygen conditions, eutrophicatibn, etc." 

IZi Sciez~~iJic Rchtrra1. HR, voI 2. d rap  4.3. 

i72 Scier~iificRelmirui, HR,voI2,cIrap4.3. Seea1ro~lo~~5.5,showingeurropliication 
in the OId Danube, summer 1994. I 

I 

lZ3 Ibid. I 

I Z 4  SC~~I I I$C  Evdlmriorr, HC-M. vol 2, chap 3.5. l 

IZ5 Sci~niijic Xebtrtrol. HR. vol 2, chap 4.3. 
126 SC-M, paras 7.34-7.35. Slovakia does not refer to an) domestic invesrigation IIIIQ 

the euiroph~cation probIems, bur reIies on a 1985 Hurfgarian docr~meirt which iaIks 
abour rhe aIIegcd aeratio~r impact of the turbines Il 17 km downstrea~rr of rhe 
rescrvoir) as counteractrng the culrop~rication porentral. of the reservoir. 

Il7 SC-M, para 7.36, refemng io HM. para 5.44. I 



In the floodplain and associaid areas on both sides tlie operat ion of 
Variant C - 

"wi11 resu1t in a continuation of the inmediate riegative impacts 
expei-ienced dur-ing rhe past weeks". 

In the longer term - 

"the chatige in dynamics with much srnallei. fluctuations inay in 
addition influence tlie groundwater quality iii a negative 
direction".128 

2.57. I i i  a single pai-agraph the Slovak Counter-Mernorial inakes thtee 
serious error-s of understanding, referring to nronitoring as thoiigli it can 
provide a solution ro problerns, usirig slioi?-term observatio~i ro argue rhat 
Io~ig-term effects will wt occur, and arguing that taking the main par7 of 
the flow tlri-or1g11 the bypass canal wouId yr-event eutruphication. Il9 

2.58. SIovakia iç wrong fo suggesr that the pi-obIerns of eutrophication 
in the side-arms produced a deteriotarion in grpundwater qrrality: the 
prirnary recharge source for tfie Stigetküz aqrrifer. was good qua l i s  warer 
from the main Danube channel. Following the diversioil this has been 
replaced by poorei quality water.I3O 

2.59. The Scientific Rebutta) summarises the like!y serious adverse 
effects of Variant C oii groundwater flow and quality, both in the 
Szigetkoz ai-ea and downst~earii.'~2 TIik re~rrains a central issiie. 

. SIovakia frequerit Iy relies on unsubçtantiated asseitioris, provides 
misleadi~ig data and misr-epi-esenrs grou~rdwater pr~cesses.'~~ 

2.60. In seIrttion to ilte characrer and furiction of the watef resorrrces, 
Hr~iigary never stated that the  water reserve of tlre Stigerkoz is nsed for- 
supplying B u d a p e s ~ . ' ~ ~  Hringary onIy ~nai~rtained that ifs rapacity was 
equivalent to tliat required by the capital city. TIie Szigetkoz grorrrrdwarer 
is (or before Variant C was) a baiik-filtered water resource, since it could 

HM, Anncxes, vol 5 (part II), annex 14, p 460. 

SC-M, para 7.37. 

SC-M. para 7.39; Scierir@c Evaluariori, HC-M, vol 2, chap 3.4-3.5. 

HC-M. palas 3.35-3 50. 

See Scieririjic R ~ h r f f d ,  HR, voI 2. chap 4.4. 

For exainplcç see Scieiirijic Aehitrccll, HR, vol 2, chap 4.4. 

A proposirioti characicriscd as "scienlificaIIy untenable" in SC-M, para 7.45 



i 
94 1 

I 
be îapped by ~ising bank filti+atiok rnethods in laddition to coriveiltioilal 
wells. '35 ! 

I 

2.61. As to the iisks to giouirdivater ~ lovakja  preseiirr the fact thar 
degradarioii is expected to be a Iong-te1.m proces's as an argtrriiertt that the 
tlireat is iiot serions, criticises Hungary for bck of certainv in its risk 
assessment, and asserts that "tirer-e is no evidence rhar flie Pr-oject wiII 
have adverse impacts on gsoundwater qrraI ity, eithei immediateiy or i11 

rhe frrfrrr.e".*3~ These cIairrrs are u~rsupporred the available evidence 
oi- by leading Slovak scie11fists.137 

I 

(4 Coltnatation I 

2.62. Tlie complex inter-relationships behveen surface water and 
groiiiidwater are fulldamental to any understaildiiig of the impacts of 
Variant lt was expected tliat significaiit sediment deposition would 
cake place in the Dunakiliti-HruSov Reservoir,,and tl-iat has now been 
obsersed for Variant C (çee voiurne 2, Plate 4.1).'3Vrorn groundwater 
sirnuIat ion studies it appear-s IikeIy that co~rna~atiori processes wiII now 
restrict gi-oirndwater recharge from rese~voir i n f i l t r a r i ~ n . ' ~ ~  

2.63. SIovakia States that co11riatatiorr "had beén given carefr11 strrdy by 
the Treary parties and by i~rdependent e x p e r r ~ . " ~ ~ ~  No stirdy has been 
subrnined by Siovakia irr connection wirh the charlged Iiydroiogicai 
condirioris of the cunovo reservoir, wI-ricIi is different froin ttie Original 
Pi-oject's reservoir, in size, sliape and water movement. Slovakia implies 
that the flushing of f ine sedirnents in tlie side branches is sufficient to 
guarantee good infiltration conditions.l42 This 'view is unsupported by 
receilt Hungarian studies,143 and the data presented by Slovakia are 
limited in scope both by location and time.144 Slovakia's claiin tliat the 

135 C o ~ r n  SC-M. para 7.24. 

136 SC-M, para 7.29. 

137 Sctet?i@c Rebtiirui, HR. vol 2, chap 4.4, notc 57. 

138 Scienrtfk Emluarion, KC-M, uoI 2, chapç 3.4, 3.5: Scienrific h'ebr~!/oI: H R, vu1 2, 
chap 4.5. 

139 Molnsr, 1995; HR, Annexes, vu1 3,annex 2. 

Scieiîiiftfic Rebrittal, I-IR, vol 2, chap 4.5. See also Scieiirific Evaluatio?~, HC-M, 
vol 2 ,  chap 3.4. 1 

1 

l 4 1  'SC-M, para 7.41. ! 
I 

142 SC-M, paras 7.42, 7.43. I 
1 
1 

143  Scieiti$c Rahiazral, HR, vol 2, chap 7.3.2. ! 

144 SC-M, pan 7.32, note 6 1. I 
! 



construction of weiss ivouId flot Iead to coIrnatat i01-r '~~ is not suppo~fed 
by observed sedirnerrtation (sce- vo1111rre 2, Plarc 3.16) or by experiefrce 
upstr.eam in Arrstria. 

(e) Wertund Ecology and Vegefafior? 
I 

2.64. SIovakia's acceptance of the obligatio~r to conserve biodiversity 
(it is a Party tu tlie 1992 Biodiversiv Convention) is perlraps Iess than 
fully r-eflected in the Cou~iter-McrnoriaI, which devotes two pages tu tIte 
impacts of Variant C ori the naturd e~~vironrnerjt ( flora, fau~ra: ecoIogy). 
Moreover, these 2 pagcs are devoted exclr~siveIy to i 7 ~ h . I ~ ~  NO rlew data 
or monitoring resuIts are provided to srrppo~l affirmatinri of Y ariant C's 
;'succeçsfuI i~nplerne~rta~io~~", arrd 110 scient i fic ev idence or argu~neiits is 
adduced. The Counter-Me1r-roi.ia1 simply asserts that "tIre [SIovak] 
floodplairi and bsanch systefn of the river iç ~reserved a~rd r e s ~ o r e d " , ' ~ ~  a 
cIairn which is suppo~ted onIy by a ~~urnber  of pl io~ogsaphs . '~~ However 
greerr tlre forest appeais to Ire, tlreçe pl~otograplrs do  rot provide any 
proof of a IreaItIry wetland vegetatiorr communiiy. 

2.65. TIiis Iack of interest is parficuIarIy serious in face of ~rrounting 
evidence that Variant C Iras occasioncd "sei-iouç damage or tlireat to 
biodive~sity" withi~r tlre meani~rg of Article 22 of tlie Biodiversity 
Convelentiorr,l49 incIudi~rg in respect of f i ~ h . ' ~ ~  AIIuviaI biotopeç of the 
Szigetkoz have Iost tlre speci fic clraracter of floodpIain tersitories. 15' 
The Ioss of coii~rection betwee~i rire mairi clrarirrel and varions water 
bodies, the decrease i r i  surface water- and groundwater IeveIç and the Iack 
of iriuridat ions wiIl togerher have drast ic effects on tlre frr~rctioning and 
psoductivity of the aIIuviaI wetIand ecosyçtern, and tlre fii-st sig11ç of a 
ser-ious decIine i ~ r  biodiversity are now eviderrt. I 52 

a 

2.56. The deta i led effects are ciescribed irr tlre Sciwrific Rebuital, 
Fig2tr.e 5.1 of whiclr slrows the effecrs of Variant C i~-I reducing Ieaf area 

SC-M, para 7.44. 

SC-M. pai?is 8.35-8 39. SC-M, para 8 35, fiiiIs to irspond to 1-IM, Appendix 1, 
rvliich detailed bo1arricaI and uiolqica1 i~rrpacis of Variani C. 

SC-M, para 77.7 (ernphasis i ~ i  or~ginal). 

SM. i1Ir1s 36A-D; SC-M. i1lr1s CM-6 and CM- 18. 

HC-M. paras 3.52-3.65. 

See ScienfiJic Rebuiiai, IIR, va1 2, drap 6.3. 

HC-M, par-as 3.57-3.78; Screiiltpc Evnlualion. HC-M, vol 2,  cliap 4. 

Screnii/ic Rebi~ilol, HR, vol 2. drap 5.2. 



vaIues in the Szigetkoz by between 20% and 28%.'53 Amon@ otlrer- 
documented effects: the slioot Ireights of the cornmon reed (Ph~ugjrrites 
ausirdis) was on average 10-25% Iorvei- or1 sites in the Szigctkfiz ûftes 
the diverçion;I54 the average Ieaf area and sI16ot heighr of taII plantain 
(Planrugo alrissirrrn) decseased by up to two-thitds, pointing to Ille IikeIy 
uItirnate destruction of rhe highIy diverse flood meadows; I s5 the mean 
Ieaf size of the y e b w  water- IiIy (Nuphor lurea) was 50% arid 75% less 
than thar of control pIanrs iii 1993 and 1994, i~ldicating exti~rctiorr within 
tiiree yearç.156 Plate 5.2 ilIustrates the original. state as surveyed iri tlie 
Szigetkoz betwee~r 1980 and 1992. Plareii 5 1a a114 5. I b  sl~ow tlre 
colo~risation of Irabirats and the irlvasion: of weeds since rIie 
impleme~itatiom of Vasianr C. P I m  5.4 iIiustraks the expected effecrs 
of Variant C ori cIranges in spatiaI cover witli wetland vegeration (4500 
hecrares of Iota1 Ioss and 3500 hectares of-partiaI loss), sirnilar to that 
expected for the 01.igi1ral Project (see Plule 5.3); 157 

Q3 Soifs und agriculture, flsheriei and,fores~ry 

(i) Soils and u g r i c ~ l f ~ w  i 

2.67. Slovakia does 11ot deny Hunga~y's clairn'of siglrificant da~riage to 
soi1 and agi.iculture.158 Rathe~; it sugests ilrat sorne of Hungary's 
measusernents were Ï i o  Io~rger vaIid after ~ n ~ u s r  1493" (foIIowing a11 
iricrease in the recliasge to the side-arrns and i ilicreased flow into tfie 
Mosoni D a ~ i u b e ) , ' ~ ~  that short-ter~n changes are "uncertain" and 
unsupporied by sta'tistics (in the case of d r o p ~  i ~ r  crop y i e I d ~ ) , I ~ ~  rthat 
Hungary's r-esponse of gsowi~lg "deeper rootirig.crops" is not correct,161 
arrd tlrat in SIovakia "rhere has been ~ i o  decressk in  rhe qualiiy of soi1 or 
groundwater to date".16"ach of tliese points is dealt with in tIre 
Hrrngariari Counnr-Me11ror-iai'63 and in the Scienrjfic Rehulral.IG4 

I 

153 HR, A~rnexes, vu1 3, annex 5. I 
54 HR, Annexes, vol 3 ,  arrncs 5: Fig 2. 

1 

Is5 HR,  Annexcs, voI 3,  annex 5,  Fig 3. 

HR. A~i~rexes, voI 3 ,  anncx 5 ,  Fig 1. 
157 Plares 5.1-5.4 are found in the Scienrljic Rebutfoi. HR, vol 2, chap 3. 

I 58 SC-M, paras 8.27-8.30. 
u 

159 SC-M. para 8.27 

160 SC-M, para 8.28. 

161 SC-M. pnia 8.29. I 

i6î1 SC-M. para 8.30. 1 

163 HC-M.~wi?is3.66-3.7I:ScicnlificE~ulrrafior?,HC-M.~roI2.~hap.5.2.3 
1 ! Ifi4 Sm ScC,,~~$c I<ebur;& HR. r.oI 2, chap 6.1. 

I 



2.68. Tire observed impacts of Variant C Irwe borne out Hurigary's 
corrcerns about short-terrn impacts on soi1 and agricultrrre, alrhough it 
r-elnairis too ea1-ly foi Iong-term effects to be seadiIy discerni bIe.'65 
Recent anaIysis provides a furrher basis for u~~de~standing clie significant 
effects of groundwater changes on soii c~ndjt ions. ' f '~  Plule 5 2  shows 
tlie average coi~dition of sub-iriigatioi~ in tlie growing season (1980- 
1992). Tlie corresponditig coiiditioiis after implementation of Variaiit C 
are shown in Plate 6.4 i t i  the Scienrz$c Rebuttal. They show a dramatic 
and significant reduction in the area receiving natural sub-irrigation 
supply - iiicluding a 78.3% toss in agi-icultui-al areas in the Middle 
Szigetkoz. Further evidence is provided i i i  Figure 6.1, which shows 
observed soi1 moisture profiles and associated groundwater levels at a 
representat ive Iocation i i i  tlie Szigetkoz before a~rd a fier ~ h e  cornpletion 
of Variant C. The figure corifirrns the significant Iws in soi1 rnoisrrrre. 

2.69. Four 1993 repofis in SIovak fro~rr tlie In-igarion Farming Research 
Institute f VUZH), Brarislava, Iiave been deposited by SIovakia wirh the 
Court. TIrey n~irrar Htingarian concerns  and ciemo~istrate rhat as iate as 
1993 resear-cIr into the issues of coricerI1 was i~~cornplete and 
amelioration rneasures not yet defiiied.167 Transiaiecl extracts from these 
reports clearly demonstrate tlie potential for seiious long-term effects of 
Variant C, including "a wide raiige of changes in tlie properties aiid 
traiisport characteristics of farmland soil".la According to one of the 
Slovak Reports: 

"The ecological effects of the operatioii of tlie Danube Barrage 
Systern will probably affect exteiisive agricultural areas in the 
i i t n i  Oçti-ov region ... will bring about a Icrsti~g cliange iii tlie 
depth of gi-oundwater- IeveIs in the areas affected, wliich will be 
reflected in the modification of fa1.1111and soi1 characterisi ics arid 
systerns (especially wirh regard to the water- regirne and rhe 
tempesature ~ys re rn ) . " '~~  

Similar concerns are expresse4 i11 reIation to the adeqiracy or- 
compIeteness of scientific researrh on tlris p o i ~ ~ t .  

16s Scie,ii@c Rebiiftnl, HR, vol 2, chap 6.1.1; Sciei~rific Evalirnrioii, HC-M, vol 2, 
chap 3.4.3. 

166 E Molnir, G Palkovits and K Rajkai, Evalrrarion of tire cffect of rlie DaituLe 
H~drrre1ccri.i~- Bar-ruge SJSIP~TI O I I  Soi1 Propel .~ic~ and Agi?cultrtrul PI-od~içrioit i r i  

ifte Sujie~kLiz Rrgioir, Budüpea , 1995. 
I 67 Scietrifi Rehrid,  H-1 2, chap 6.1.1. 

If ia  5 Rehak cf .ri/, SC-M para 5.27, noie 48. HR, Annexes. voI 3, arincx 7, pan 3. 

169 HK. Annexes, vol 3, :tnnex 7. pan 2 (cmphasis added). 



2.70. Slovakia also claims that decliiling groundwatei- levels pre-dated 
Variant C and tiad led to a loss of capillasy supply i t i  large pal-ts of Zitng, 
Ostrov and Sz ige tko~. '~~ These daims jûre exaggerated arrd 
rnisIeading. I 7 I  Slovakia's accusatiorl tliat Htingiry has failed to produce 
evidence of Iosç of capiIlaq effect is fuIIy adbressed by the evidence 
pi-ovided in the Scirntific Evuluulion. 172 

(ii) Fisheries I 

2.1. SIovakia's claims as to fish Irnbitats iollowing Variant C are 
addressed ab~ve. '~"~n support o f  its contention, SIovakia annexes a 
çtudy by Kiika174 whicli does not appear ro diçtinguisli clearly between 
the Original Pi-oject and Variant C, i s  based on liiilited data aiid inakes 
niimerous conti-ad ictory s t a t e ~ n e n t s . ~ ~ ~  1 

,' 1 
1 

2.72. Detailed evidence derçribing the signifikant effect of Variant C 
oti fislieries has beeii provided in the Huiigariaii Memorial and Counter- 
Memorial. 1 7 V h e  claim that fish habitats cani be mainraiaed 01. everr 
i~nproved is urisrrpported by the evidence, incliiding rorisiderable fish 
rnortaIities ( 15 tons in the OId Danube bebveen; i-km 1842- 1802) and by 
scientific s t ~ d i e s . ' ~ ~  Si~iiiIar corrcIusioriç appIy :to Slovakia's clain~ that 
condirions for. fis11 prior to tfie damming were not goGd. 178 The Scienrjfic 
Rcbutial refr~tes otliei- SIovak c~aims, includiqg rliose concernirig tire 
1rattrra1 deveIoprrierit of the river banks EoIIowing irnplerneritation of 
Variant C, arid iri panicular that changes would not occur i t i  fish types in 
the reservoir, tliat better spawning gi-ouiids wolld be created, and that 
coi~ditions in the tailrace canal are adequate.179 i 

SC-M, paras 7.92, 7.93. I 
1 

ScieiatiJc Rchurroi, H R ,  vol 2, chap 6.1.3. See aIso chip 4.4.1. 

SC-M. paras 7.j3.7.97, Scieriiific Evoluariorr, HC-M! vol 2. ciinp 3.4.3 

See above. paragraphs 2.65-2.66. 
1 

SC-M, At~ncx 25. 

SC-M. Annex 25. For example, ar orle p i n i  it indicatcs rhat -'[rila great changes 
ir,ilI occiir in rhc spccies of ichihyofauna of the reseryoir". but lates siates rfrat '-the 
reservoir 11il1 bçcorne yracticaIIy an isoIated er~sysrern, with içhrhyocenoses 
depending on their oii-n s-epiad{~ctio~r". Ser: SC~CM$C REISIIIICII, HR, vu1 2, 
rhap 5.3.1. 1 

I 
HM, para 5.126-5.129: HC-M, paras 3.78-3.81 ; Scienpfic Evaluariori, HC-M, vol 2, 
chap 5.4.4. I 

SC-M, paras 8.35-8.36; HC-M, paras 3.79, 3.81 ; icicfirij5c Evalilatioii, HC-M, 
vol 2, chap 5.4; Nesernnnn and Moop, 1995, HR, ~tin'itei, val 3, annex 4. 

SC-M, p"ara 8.36; Scicntij5c Rebutral, HR, vol 2, chap 16.3.2, citing G Guti, 1993. 
1 

SC-M, para 7.104; Scieiitijîc Rebur~ai, HR, vol 2, chap 6.3.2. 
1 



2.73. Slavakia "r-ecognizes rhe crrrrcnt ui~favourable si tuarion in rhe 
Hungarian side arms for the fioodpIain forests".Ig0 But this is no . 
evidence rhar corrdit iorrs could be restoied by iricr-eases i r i  recharge to the 
~ide-arrns,'~' tliaf riutr-ieirt inptrt inro tlie floodplain Iiad been 
'drarnaticaIly" reduced pr-ior ro rhe dainrning,'8' or thar tlie dyirrg back 
of trees piedates Varianr C by at Ieast teri yeais.lg3 

2.74. Each of tliese cIaims is contiadicted by the detailed evidence put 
forward by Hriiigary . * R4 TIie drap iir grorridwarer Ievels lias prodriced 
calamitous effects ori tlie aiinrra1 incremenf iri the Iang-terrn growth. of 
forest, as evidenced in tlie Scienfijic Rehurfal, wlricir snminarises the new 
data.Is5 This tratisIares irito signi fimnr ecoiiornic Iosses. There was no 
decrease in f imber prodr~ct&ity iir rhe decades before tlie implernerrtation 
of Variarif C, since mosr of flie Szigefkoz experienced çnb-ii-rigdtion by 
capillary rise and waç subjecr to i-egular- iritrridarions. 

(4) FLOOD CONTROL 

2.75. Phase I of Variant C does not rneet eveii the mutually agreed 
safety çfaridards of rhe Oi-igiiiaI Projeci, par~icnlariy for the  1 00-year 
flood or the 1000-year flood. Ig6 Follotving the clasrire of the Danube the  
Cunovo weir corrld iiot safeIy handie the flood discharge for wliich ir  \vas 
designed: the hoderate flood in Noveniber 1992 (of whiclr oniy 
2 120 rri31s had ta be released ar cunovo) caused corisider;ible dainage in 
trie downsrrearn channel, on tIre ftoodplain, i i i  rhe side-arms arid at the 
structure if  seIf. Ig7 The real danger ro Hringary of rrricontrolied flooding 
is accornpanied by risks reIated to ice release. iss 

SC-M. para 8.3 1 .  * 

SC-M. para 8.3 1. 

Cf SC-M. para 8.32. 

CI SC-M, para 8.33 .  

HC-M. paras 3.72'-3.75; HC-M, Scieiitific Evablaiioii, 2, chaps 4.5.5.3.4,5.3.6. 

Scieuii$c licbt/i~oI, HR, vol 2. clmp 5.2, csp F& 5.2; 2 Somogyi, et al, 1995, HR, 
Annexes, va1 3. annex 5. 

Scieiirij5c Relmrtrtl, H R, voI 2,  chap 3.2.2; Sciciir$c Evuliiario~~, HC-M, voI 2, 
Tai~lc 2.5 and 2.8. 

Scicnrt3c Rehitrral, HR. voI 2, chap 3.2.2. 



2.76. Slovakia claims that tlie structures already provide adequare flood 
co~itrol up to 12,715 rn3/s.18"[ie cornpleted Structures of Phase 1 of 
Variant C only have an 83% discharge capacit$ for the 100- and 1000- 
year design floods and would be unable t o m  discharge the 100-year 

In fact, the Szigetkoz area had reached a 100-year flood 
protection level by 1977. There was no need to build Variant C for flood 
control since the three villages between the power canal and the Danube 
could have been protected by reinforcing the "antiquated dykes". III fact, 
the construction and operation of tlie Cunovo' Reservoir increases the 
hazard of ice floods.lgl 

I 
( 5 )  NAVIGATION ' 

2.77. Slovakia describes Hungary's contention that Variant C has Iiad 
an adverse effect on navigation as 'Ln~nçense".l?2 It invokes the support 
of vaiious shippiiig interests for the changes intyoduced by Variant C,Iy3 
notes the nurnber of days Gabcikovo was inoperable i i i  1993 (avoiding 
the fact tliat in 1994 it blocked the entire Danube for 36 days), and 
compares it tn tlie previoris state, which it describes without any evidence 
as "seveii ford sections (sliallows). ..[and] the dangerously narrow 
Bagomer section", and then asserts tliat indeed GabCikovo can enable 
ships to pass difficult sectioiis downstream: of the canal, without 
mentioning that those dificult sections are caused by the increased 
bedload tliat results from the GabEikovo barrage/itself.194 

2.78. In fact, only two, not seven, areas of! the Danube reach now 
bypassed with the canal posed difficulties, one iiear Dunakiliti which 
resulted frorn Project construction and the otlier, mentioiied by Slovakia, 
at Bagoiner.'g5 Difficulties posed by conditions! at Nagymaros are not at 

I 
Iz9 SC-M, paras 8.07, 8.54. ! 
190 This is calculated subjecting Variant C to thc samc s:afety levels ss adoptcd for the 

Original Prqjcct: the 100-year f i  ood çhould leave a 1.5 m freeboaid, use 50 % of the 
turbinc and lock capaciiy at Gabtikovo a/nd 75 % of the  available discharge capaciv 
at tunovo.  The 1:000-year flood should lcave a 0.5 m freeboard, use 50% of the 
turbine capacily and 100% o f  the lock capacity at GabEikovo and 75-90% o f  the 
availablc capacity at eunovo. Given these restraint?, Variant C: Phase 1 fails to 
satisfy the safety iequiremenis for flood rclcase. See Scientific ~ v u l u a ~ i o n ~  HC-M, 
vol 2, chap 2.4.4 aiid Table 2.5; Scieiîrific Reburral, HR,  vol 2, chap 3.2.2. 

I g 1  Ibid. See also HC-M, Annexes, vol 4 (part l) ,  annex q. 
19* SC-M, para 8.43. 

193 SC-M, para 8.41. 
I 

1 

Ig4 SC-M, para 8.42; scc Laczay, HC-M, Annexcs, vol 4 ( p r t  l ) ,  annex 8, p 440. 

195 See Laczay, HC-M, Annexes, vol 4 (part l ) ,  annex 8, 440. 



a11 renledied w ith the operatiori of Variarrr C. By co~~trast, tire rrunrerous 
difficult ies caused by gates breakirig arrd diips sinkirrgIg6 have resulted 
in Variarit C adverseIy affecri~~g navigation. Indeed, it closed the river 
co~npIeteIy ro al1 navigation, for the first time in peacetirne history. 
SIovakia has not dernoristmted a tecl-rnical or e c o ~ - r o ~ n i c ' ~ ~  ~ieed for the 
bypass cana1 as a navigation route. In addition, Hungary has been 
deprived of its ripariari rights. 198 

(6)  SEISMICLTY AND GEULOGY 

2.79. SIovakia c1ai1-11~ rkat \la~+iant C was s u p p o ~ ï d  by "a 
cornprehe~isive eva111ation of rlie region's geological and seisn~ic risks", 
including new studies and research "frorn 199 1" (Le., after Variant C was 
already beirig i~npIernerrted). IYY SIovakia clai~ns tkat tlie eventuaI 
Iocation of the weir was "based on the IaRst geoIogica1 research", and 
cites a "cornpreherrsi~e study dated October. 1994" {tlie MaIrel' s t ~ r d y ) . ~ ~ ~  
Sinw the weir was cornpIeted in Iate 1992 (and geological work bega~i 
1-11uch earIier) it is difficuIt ta understand how its location couId have 
bee~i based on tliiç "Iatest" reçearch. 

2.80. Hungary has previousiy explairred its coIrcerIis about seis~aic arid 
geoIogica1 risk and psovided extensive evidence to support those 
c o n c e r n ~ . ~ ~ ~  Fu~fher indepe~rderit evidence confii-11ii1ig t lie vaIidiv of 
tliose concerns is provided in rhe Scie~rffic Rebu~raJ.~~~ That evidence 
provides little cornfort. It concludes, i ~ r  relatiorr to the SIovak Couriter- 
MernoriaI's discussion of the issue geneesaIIy, tIiat there has been "no 
systematic study of risk" wlr icft lias rteither bee1-r tIro~+ougIiIy studied rior. 
fuIIy taken into accuunt.203 Its conclusions in regard to the MaheI' Report 
are damning: thar the Report ignores the current regional tectonic setting; 
preserrts a mode1 for- tlre develop~rierit of tlie Danube basin based on 1.e- 

See HC-M, paras 3 Ci 1-3 -33 

Se, discussion in HC-M. paras 3.87-3.89, nnoting the lnck of SIovak references tu 
economic, busmess 01- trafic daia. 

Further rebr~t~al of othei. Slovak asscizio~rs cal1 be fou~rd i ~ r  tire Scierrrifîc Rebutrni, 
>IR. vol 2, chap 3.3. 

199 SC-M, paw 8.44. For an cxpInrration of rhe i1v~aIidi1y of that asseition, see aboue, 
paragraphs 1.134-1.137; Scienrijc Reti11116i. HR. vol 2: cIrnp 3.3. 

SC-M. paras 8.44, 7 IO7 The Maher siudy is no1 appended bur sumrnarised in 
SC-M, An~rex 25. 

HM, paras5.99-5.105; HC-M paras 1.157-1.170; Scieri~fi  Eiuluariarr, HC-M. 
voI 2, clrap 6. 

207 Scient& Xebrrtlol, IIR. \TOI 2. chirps 8.1-8.2 



worked seisn~ic sections; fai 1s 10 discuss earthquake epicentres, source 
zones or ~nechaniçrns; arrd generaIIy "doeç rrotl constitute an anaIysiç of 
seisrnic I ~ a z a r d " . ~ ~ ~  

1 '  

(7) CONCLUSION i 
! 

2.6 1. For rlrese reasons, supplernentirig ihose given in eai-lier 
Hungarian pIeadings, it is quite cIear rliat 'the implementatio~i and 
operation of Pliaçe 1 of Variant C has caused jnd wiII cause sig~~ificar-rt 
adverse effects on Hungary arid on the etivi~+onme~rt of the affected 
region. TIre exterit of the Iong-ternr adverie impacts cali oniy be 
detertnined over tii~ie, but tliat there wiIl be ! such impacts iç beyorid 
dorrbt. Arrd this has been wideIy i-ecognised. 

SECTION D. VARIANT C AM3 THE ORIGINAL PROJlsCT 

2.82. SIovakia's fegaI justificatiori for variani C rests on the argurnerit 
tliar it is  an "approxirnate appIication" of the OriginaI Project and that it 
is "basicaIIy iderrtica1 to the Gabçikovo çectiort of the Treaty P~oject".~~5 
Ir aIso continues tu daim tlrat Variant C fep~.eserrts "a provisional 
solutiori Ieavi~rg e~rtirely open the possibiIiiy of a fuII return to tlie 1977 
T r - e a ~ . ' ' ~ ~ ~  TIme are esser-rtially factuaI claims. Is it true, in fact, that 
the two projects (tlie Original Project artd Variant C) are "basicalIy 
identicaI"? Is it true, in fact, that Variant C as how esrabIisIred is, and is 
iriterrded to be, ternporary or. pruvisionaI?~7 I 

2.83. Hurrgary denies that the "appr-oxirnate ~pplication" ar.grrment has 
a basis in internationa1 law.'" lt has never acknowledged, in~pIicitIy or. 

204 S=IEII!ifiC Reburrd, HR, voI 2. chap 8.3. 

205 SGM, para I 1.07. . 
zo6 SC-M: para 1.20 (emphasis i ~ r  originaIf. EIservhere Slovakia hiis variuusly cIaimed 

that V x i a ~ ~ t  C is  "an approxirnate iiirpIcine~rtation,uf anly one par( of tlie GM 
Projecr" (SC-M. para 8.M),  or that i t  "exoci(~ consisred o f  putting in10 operation 
the Gabr'ikovo part withoiit Nagyniaros and ~~itl!ouI peak operation" (SC-M, 
para 10.28), 01- tIiat il is "jus1 ihe reduced version of the GabCikovo sector o f  tlie 
freary Project'. (SC-M: para 10.59). or that IIre Original Prriject and Varia111 C are 
"inierchangeab1e'- (SC-M. para 10.591 (eniplrases addcd). 

See beIow, paragraphs 2.90-2.93.3.64-3.65. 1 



otheiwise, tfrat Var-ia~rt C "sirnply sepresents a pai-iiaI appIicatio11 of tire 
agreed Tseay terms" as cIairned by S I o i ~ a k i a . ~ ~ ~  Brit even if 
"approxirnate app1ication" ilad arry basis in internationa1 law, it is 
obvious tllat Variant C is a substant iaIIy di ffere~rt pl-uject fi-o~n tlrar 
envisaged by the 1977 T~-eaty.~'O Tliese di fferences relate to Variant C's 
design and construction, to its oper-atio11, ro cont1.01 oves irs operarion and 
ta its iffects. 

2.84. SIovakia seeks to ernphasise the sirniIaritieç berween the design 
a11d constructio~r of Variant CZsl and the OriginaI Project, and to 
rnirrirnise tlre diffe~+enceç. Tt suggests that the onIy G o  tecIrriica1 
differenies (described as "minor") are "the r-educed çize of the reservoi~; 
and the clianged Iocatio~r of the darnn~ing of the Danube".'" 

2.85. III fact, the differerrces of design and construction are 
signifrcant2Ij and wcre knoivn to bot11 sides as ear-Iy. as 1983.214 TIiese 
di ffere~rces i~~clude: 

(a) III relatiori 10 Plrase 1 of Variant C: 

a bypass of rhe main riverbed witlr ari addirional I O  
kilometres betwee~i rkrn 1 842 and 1 852;215 

* a dec~eused flood releasing capaciry of tlie Gabeikovo 
power pIant because of the srr~aIIer nrrrnber of 
tui-bi~ies;'~~ 

* a nelv connecting dam cuffirig across tlre ffoodpIai~r 
appmxi1r-ra1eIy 1.5 k n ~  fsom tI-~e SIovak-Hungarian bordes 
connecting the right batik of the reservoir with r l~e new 
right-side reservoir 

SC-M. para 10.80. 

See HM. paras 1.16-1.17. 3.135,5.109.7.04. See aIso HM. Annexes. vol  2. ,*?op 5. 
conipar ing ihe upper secIor of flic OriginaI P~qiect aiid Variant C. 

RciiiarkabIy. tlie benefit of flood protecrion is not mentioned in the long pai.agmpli 
enIisting simiIaritics bçlrveen tire Or-1g1na1 Project and Varinnt C (SC-M: para 1.20). 

SC-M , para 1 1.07. 

HM. para 3.44; HM. Annexes, vol 4' annex 161 

According to the OriginaI Projcct "o~ily-' rkin 1842-181 1 rvouId Irave been 
bypassed. 

Sis of thc yla~rned turbines are operationa1, therefore their aggregated capaciv 
(6x300 rn3/s) is 1,000 m'ls snialIer Ihan that cf IIre Oi.iginal Projecl. 

SC-h4, para 8.52. 
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* a r?ew 10.5 ~ I I I  10111: dykelI8 at t1ie:right side of that 
downsti-eain section of the i-eservoir which is now 
furictioning as the proIongation *f the headwater 
carraI;"9 

* a reservoir at Cunovo wlricli is 30% S I I ~ U ~ I P ~  than ille 
HruSov-I3u11akiliti reservoir worrld have bee11;*~~ 

* to tlre Ieft of the Irew dam a U ~ H J  hypass weir ruhich 
dive~?s a fraction of tlie flow back i~rto the "old 
riverbed";'2] 

* at the right end of the new con~~ecting da111 a new 

"inundatiort xveir [whicli] dive1-t~ fIoOd waters" with a . 
spiIIway j o i ~ ~ i ~ r g  the by-passed rnai~r cl-rannel sight at the 
border;'2' 

* the neru "i~rtake into the Moçoni Danuee";22band 

* " V ~ I Y  srrbstant ial trrodificarion of the hidroe~ectric power 
production frein a peak to a cot~tinuorrs basis".12" 

(b) III relation to Phase I I  of Variant C: b 

* a new "auxiliary navigatio~r Iock";225 

* another new weir wi~h  Ihree buyii eriabling, inier dia, 
the discllarge ûf b e d l ~ a d ; ~ ~ ~  and I 

2.85. By any standascl tlrese are substa~rtial differences. Associated 
w ith differences in cost, rlrey make it wlrolly inappropriate €0 

characterise Variant C as "basically ide~rtical" tolthe Origi~~al Project. 
I 

21X SM, para 5.29 çpeaks of a 10.5 k ~ n  long dyke, SM, Ab~iex 37 of an I I  km long one 
(p 3501. 

219 SC-M. 111~s CM- 12. 

220 SC-M. para 8.04. 

221 SC-M. p a n  8.52. 

?*? SC-M. para 8.52 and illris CM-I5A. 

223 SC-M, illus CM- 12. 
224 SM, para 5.36 (emphasis addcd). 

275 SM, para 3.35. 
! 

226 Ibrd. 
! 

lZf Ibid. I 



2.87. TIrere are aIso sigiiifrcant oper-rrriar~d di ffesences. WIiereas rhe 
Original Project provided foi joint operation by Hungary and 
CzecIiosIovakia,~?Warian~ C is urider tlie exclusive co1rt1.01 of SIovakia. 
It is "a purely national i r ives r~ i~en t" .~~~  Day-10-day rnanagernent, 
including decisions ielatiiig to water flows, navigatiorr, flood conrrol 
preveiition measures, aiid voluine of electricity generation, rest with 
Siovakia. All tlie electricity geiierated by Variant C has been 
appropriated by S l ~ v a k i a . ~ ~ *  

2.88. Perliaps tnost significaiitly, ttie differences betweeil the Original 
Project and Variaiit C inay be seeii in the latter's effects, i i i  particulai- ori 
tlre waters of the Danube (jnclrrdiiig its quality and flow) and on 
Hungariarr ter~+itory. These significant adverse effects have already heen 
anaIysed.'3' 

2.89. Variarrt C is tlius rnarkedIy differe~rt from the Original Project. 
Under i~lternario~~al 1aw it is properIy clraracrerised as a "rnajor change to 
a11 act i~i ty" ,~ '~  and as such shonld Iiave been treated as a new pr-ojecr, 
subject to clear oh1 igaf ions uiider general iritenlaf ional Iaw, inclnding f Ire 
conduct of an envi ioii tnental impact assessment a~rd  its proper 
notification to Huiigary. 

(2) VARIANT C IS A PERMANENT PROBLEM, 
NOT A TEMPORARY SOLUTlON 

2.90. Tlie parties disagiee as to wl~ether Variant C i s  iiiteiided to be a 
pr-oviçional or permanent structure. SIovakia rnaiiitninç that Variaiit C 
"liad always been regarde4 by Czecl~oslovakia fo be a reversible 
rnea~ure","~ and in its pleadings it maintains the çame positiori for ilself: 

228 HC-M, paras 3.03-3.05 describe in derail the differeiice in disrnbutioti of controI 
rights as envisaged by the 1977 Treaty and relaled agreemciits and as they are 
exercised cxdusively by Slovakia in connection with Variant C. 

22(i [nternational Law Analysis of the Possibility of Implcrnentiiig the Gabtikovo 
Hydropower Plant as a Czechoslovak National Invebtment; HR, Annexes, vol 3 :  
annex 64. Sec above, paragraph 2.3 1. 

230 According to Dorninik Kocingcr this amounted to 4.5 million kWh from the 
cornmencemcnt of the operatioii till Decembci 1994; HR? Annexes, vol 3, 
annex 151. 

13 ' See ahove, paragrsphs 2.44-2.8 1, and see furtliçr HM, paras 5.1 I 1-5.1 12, 
5.1 19-5.129; HC-M, paras 3.25-3.76. 

'j2 Sec 199 1 Espoo Convention, A n  1 (v). 



Variant C lias a "pi-avisional or teinporary !characterW.234 Hungary 
tielieves that Variant C.is ii-itended as a perinaneiit stru~tui.e."~ This is 
so eveii if certain elements of Va1,isrrt C are in an nnfinished state. The 
bypass weir has never yet reached its Irydraulicl capaciiy (said to be 14GO 
rn'/s), and there are erosiorr probIe1-11s i ~ r  f lie bo~lder  sections doi~nstrea~n 
of the ~ e i r . ~ ~ ~  The flood gates have never received the foitified 
spilIway which was designed "as a resrr It of the Lorldon Meeting to al Iow 
daiIy use'- and whic11 was "scheduIed fo be cornpleted by January 1 
1 993".237 But these are unpIa~rried deficiencies, not indications of 
provisional ity. 

2.91. Tlie reasons uilderlying the Slovak position inay be found in tlie 
legal advice it  received as early as December 1990 to the effect that the 
construction of Variant C would not violate ititernational law if 
Czechoslovakia would "pi-esent" it as a provisional alter1iative.~38 

"According to general international law, tlie Paizies must refrain 
frorn al1 negotiations during the period bf sçtrspeiisioii whicll 
could prevent the re~~ewed irnp1e1-~ientation of the Treaiy 
(Arficle 72 of the Vieri~ra Convention on the Law of Tr-eaties). 
As a consequence, the CzecI~ and SIovak Federal Republic nlust 
psesertf Varianr 'C' to the Hü~rgai-ian partner as a provisiona1 
solution. '+z39 

Any srrggestion that  Variant C waç pei-~nanent, wouId, according to tfi is 
advice, be incorisistent witli tIie idea of îemporaqi suspei~sion of certain 
parts of tlie 1 977 T r e a t ~ . ~ ~ O  

1 

234 See e.g., SC-M, para 5.63. 

235 HC-M, paras 3. I 15-3.122. 

736 SC-M. para 8.53. 
13' EC Working Group. Daia Repot-I, 13 Nriveniber, I1)92? HM: Anriexes, voI fi 

(pan II), nnne't 14. p 427: rcfci-ring 10 the Lu~rdùn Meering prodrlcing the Agircd 
Minrrtcs in whiçh ri iva5 guaran1et.d Ilrat tire whoIe of rhc originaI flow of the 
Danube irauId be re~urned througlr the Cunovo srrpcrures into thr riiain charrnc1 
(HM. Annexes, voI 3? annex 3 1. p 34 1). 

238 III?. Anriexes, vvoI 3, annex 64. Sce above, paragl-aplis 2.3 1-2.32. 

239 International Lniv Ana lp i s  of tlie Possibility of :lmplementing the GabEikovo 
Hydropower Plant as a Czechoslovak National Investment. October 1990; HR, 
Annexes, vol 3, annex 64 (emphasis added). The 'word *'present!' in the Czech 
original is "prezentovar-'. The tem "negotiations" :in the penultimate sentence i s  
presurnably a transcription error for "acts": which ;is the word in Art 72 of the 
Vienna Convention. 

240 Letter of M Calfa to J Antall, 23 January 1992; HM. Annexes, vhl 4' annex 73: at 
133-134. 1 



2.92. Variant C: Iras thris been "preserited" as "provisiona1" for i-easons 
of IegaI stratea. A I I ~  it is cIear- tliat tlie characterisatiori of Varianr C- as 
"provisionaI" is psesentafiatiaI rather thaii substa~rti~e. AI1 the evidence 
suppor~s tire concIusion that Variant C is i~ite~rded tu be a permanent 

, structure, iii particulai- in relatiori 10 its Phase 2; wl-rich is iiow 
substai~tially cotnplete. This point was made by Engineer J Obloiiiisky, 
who was theii aild is still (May 1995) a senior official of the Bratislava- 
based state cornpatiy responsible for Variant C. In a 1989 interview witli 
Pravda he was asked: 

/' 

"[QI What is the use of a provisional alternative? Doesn't it 
ineaii, as we have stressed inany times before, tlie substantial 

, incsease in tire cos& incurred by the construction of the Barrage 
Systcm? 

[A] We can oniy spenk ubour a puoviriona/ alreruufive in phase 
one. We wiiI firsr buiM the Ieading dam meritioned above and 
co~~struct it alorrg an additional sectio~r on the Ieft-hand side of 
tlre river, where the Danrrbe functions as tlre joint fronrier 
betrveerr the 2 counfries. We wi1I rl~en Iink the river- on our 
territory to tire ai-igiiial dam on the right-hand side. The Iiirking 
of tlie old Danube bed, to be performed via water tIiat will be 
obtained frorn the reservoir in accordance with tlie provisions of 
the 1977 agreement in terms of quantity, will be done via a dain, 
tlierefore no costs will be incurred by the construction of a new 
dam ... If tlie Huiigariail side decides not to finish the 
coiiscructioi~ of units 011 its own territory we will, during the 
next phase, use clack-valves to make tlie regulation of water 
IeveI possibie in die reservoir up to the planiied height. The 
pi-ovisivnui ~Iiernarive coulit ifi rhrs wny na l o n p  be 
considel-ed p~ov i~ ior ia l . "~~  I 

2.93. This eiitirely accurate accorrnr of tI~e p1a1-r~ for Variant C was 
give~i as earIy as 2 November 1989 - inore tlra~i a year and a half before 
initial p l a ~ i n i ~ ~ g  for Variant C is said by SIovakia tu have begrin.?" It 
seems tfiat Engi~reer ObIoiinsky had ritlcanny predict ive powers. And lie 
certainly did not thitik that Pliase 2 was "provisionaI". 

Id ' HR. Annexes, vol 3, annex til) (ctnphasis added). 
'4' According lo SC-M, para 5.67.' Scc above: paragrriph 2.42. 



SECTION E. MITIGATION OF DAMAGE AND THE 1995 
AGREEMENT (THE ISSUE OF A TEMPORARY 

WATER MANAGE-MENT REGIME) 

2.94. AIibough SIovakia asserts that Variaiit C has carised IirtIe or no 
darnage, it has so far made no great at-te~npt fo sribstanriare that cIai11-r. 
The emphasis in irs argurnerrt has ratl~cr beeri tliat Hut?gui'y is to bIame 
for rhe darnage caused by Varianr C: "it is Huii@i*y that Iias catrsed Irasm 
to itself by r-efusirig to permit the reclrar-ge of the brandi sysrem oIr its 
side of rhe Da1tube."~~3 

(1) A'TTEMPTS TO MITIGATE DAMAGE OF VARIANT C 

2.95. Prior to Variant C, tlie Danube in the s;igetkfiz regioii i-eceived 
an average discharge of about 2000 m31s, with Loiisiderable fluctuations 
in discharge and frequeiit flooding. Uiider variant C, Hungary received 
aii average discharge of 353 m"s i i i  1993,2 1 7 m3/s iii 1994, and 177 rn3/s 
for the first rhree iiioiitlis of 1995, with infreqnent floods and very IittIe 
fluc~uation.~~"~ungary has constantly souglrt f o irriprove rhis sitnariorr, 
but measures taken by Hu~rgary in isoIation can have only a v e y  Iimited 
i r n p a ~ r ; ' ~ ~  essentiaIIy what is needed is a 1Ggher discharge and aIr 
adequafe discharge regime. 

2.96. Hungary has repeatedly sougl~t io agree, f i is t  witIi 
CzechosIovakia and strbsequently witli SIovakia, ori rhese requirements. 
The record of these arfempts is i11urninatiirg: : 

* Under the Londoii Agreement of 28 ~ctob 'er  1992, Czechoslovakia 
agreed to "maintain the whole* traditional quantity of water" 
discliaiged iiito the Danube channel witli "wtiole" defined as "*not 
less than 95%".246 At 110 stage did it comply with the Agreement. 

* In the context of tlie EC's mediation, it was agreed at the trilateral , 

meeting of 27 November 1992 tliat "pending the judgement by tlie 
International Court of Justice, a temporary regirne of management 
of the Danube water aloiig ille liiies of the  ond don Agreed Minr~fes 
of 28 October 1992 arrd based upon the report of tire Working 

243 SC-M, para 1 1.42. I 

244 HR, Annexes, vol 3,  annex 1 .  I 

245 E.g., pumping from the river; see HC-M, para 3.1 13. 1' 
746 See HM, 3.191; HC-M. 2.78-2.83. For the London Agreement see QM, Annexes, 

vol 3, annex 3 1, p 341. I 

i 



, Group" wotiId be app1ied.zd7 No sudl regi~rre was establislied 
- before tlie dissolution of Czecl~osIovakia. 

* I I I  rregotiating the SpeciaI Agree~~re~rt, SIovakia insisted ori the 
excIusion of aIry appIication to the Court foi- interi~n rneastrres of 
prorecrioii. Hunga~y was onIy prepared ro agree on coridition tliar 
SIovakia comirriiied itself to agree on arid irnpIerne~-rt a te~nporary 
water management regime, if riecessary with the assistaiice of the 
EC. Ar-ricle 4(1) of the SpeciaI Agreement so p i -~v ides .~~S  But 
SIsvakia conti~~ually refused tu agi-ee on or i~-11pIernent a ternporary 
water rnaiiagernent regime u11de1. Article 4.249 

\ * On 25 Atrgust 1993, SIovakia agreed to estabIish a Group of 
Moiiitoring and watel- ~ar rage~nen t  Expe~ts, again wif hin f he 
framework of EC good offices. The Gwup was ro make 
recoinmendatioi~s on a Temporary Water Managemenr Regirne. 
Hungary accepted the recominendations when tliey were made; 
Slovakia, after some equivocation, rejected them.250 

* In a Note Verbale o f  8 June 1994, Slovakia declared a willingiiess 
to increase tlie discharge of the Mosoni Danube intake 
structure.251 On 24 August 1994 Slovakia undertook to double the 
disciiarge into tlie Mosoni ~ a n u b e  frorn 20 to 40 m31s.2s2 NO such 
iiici+ease occurred, although after early September 1994 average 
discharges increased to the 20-33 m3/s range. 

2:97. None of these failures was attributable to Hungaiy. But their 
consequence - and in pal-ticular the failure of Slovakia to comply witli 
Article 4(1) of the Special Agreement - was that in Spriiig 1995 the 
Szigetkoz approaclied a tliird growing season since the diversion witliout 
any effecrive guarantee of additional ~ a t e r . * ~ ~  

HM, A~rncxcs, voI 4. annex 105. p 236. 

See HM, 2.09-2.12; HC-M. 2.107-2.109. Fur tire Spccial Agreement sec HM, 
Annexes, vol 3,  annex 32. 

See HM, 3.187-3.223, HC-M, pain 2.109. 

See HM. pal-a 3.221 ; HC-M, paras 2.107-2.1 17.3.221. 

HC-M, Annexes, voI 3.  alriiex 70. Sce also HC-M, para 2.1 15. 

HC-M, Aiinexcs, uoI 3,  annex 73. See also HC-M. para 2.1 15. 

The only oprion available TO Hr~ngiary withoui Slovak acrion \vas ro putnp waier 
From the main channel to thc s ~ d c  branches. This was an expensrve and strrcily 
short-terrn expedient. See HC-M, para 3.1 13. 



2.98. Against this backgroiiild, foi Slavakia; to blarne Huiigaiy for 
causing the damage2j4 i s  remarkable - a classic case of "blaming the 
victim". . It is al1 tlie more remarkable for the fact tliat as early as 1991 
Slovakia's advisors had recommended significantly iilcreased flows 
simply to maintaiil a substantial pair ofthe existing flora and f a u ~ ~ a . ~ ~ ~  

2.99. lnstead of praviding inoi-e waier, $lovak/a har continr~ally called 
for the bui ldiilg of a series of iinderwater weirs, bliich in irs view wwould 
"salve" the probIe111. Dui-irig the EC negofiafions on a Temporary Watei- 
Marragement Regirne, SIovakia projiosed the c~risrrucrion of no fewer- 
than 9 weii-s i i i  the OId D a ~ ~ u b e  to sustain wafer IeveIs, witli a cresr IeveI 
approxirnately 4.5 rnetrcs above the r i ~ t r b e d . ~ ~ ~ :  The EC Expefl Gi-oup 
recommended the buiIdirig of rwo weirs, co&ined wifh an average 
discharge of 800 m3k, and tliree yeariy floods of. more rhan 3500 m'/s, a 
reconrrnendation accepteci by H n n g a ~ y . ~ ~ ~  More recently, Slovakia 

! 

'54 SC-M, para I I 42. 

25j See HR. Amcries, vol 3, anncx 77. 
256 I Mi~cha, Repoi.! on Teirryoi-aiy H'lirei. dbnagement Reginie - Independent Scennria 

(BrarisIava, Novcmber 1993). Duriiig the EC negotiaiions in 1993 a scenario for 
eight weirs was introduced, with a cresl height of caj 4.2 ni: EC Working Croup, 
Report on Temporary ,idanagentent Reginie. Bratislava, 1 December 1993, 
Scenario 3; HM, Annexes: vol 5 (part II), annex 19. ; Their environmental cffects 
wcre described in the Scientific Evalirurion, HC-M, vol 2, chaps 2.5, 4.6.1. The 8 or 
9 ivcirs presented during the EC negotiations were similar to the iveirs studied by 
Hungary in 1977, see above, paragraph 1.142. They laie aIso similar to the weirs 
implemented at thc abandoned channels of the Upper M i n e  (HC-M, Annexes, vol 4 
(pan 2), annex 141, but different from those 1 m high bottom sills contcmplated but 
not,adopted in 1989 (Scientijic Rebuttoi, WR, vol 2: chip 7.12). 

257 According io tlie headings of the Rcpon, desccibing differeni appioaches 
(çcenarios). any recornrnendation of the Working ~ r p u ~  on the ternporary water 
management regime was to be based on collecting data,and identilling impacts on - 
* discharges, water levels and flow velocities 
* erosionlsediiiicntation , 1 
* surface ivater quality I * groundivater regime 
* grounditmater quality 
* fiora and fauna 

I 

* agriculture and forestry 
* eIectricity production. I I 

EC Wol-ki~lg Group, Reyorr on Tenrpoiaiy IVmr Ado'cinclgenrertr Reginte, I 
December 1993: HM, Annexes. vol 5 (Part II), annex 19, pp 750-75 1. 

1 

1 



PI-oposed the co~rstructiorr of a singIc rveir at rk~n 1843 in order to 
"1-estore" tlre side branches of tl-re Szige~koz.?~~ 

2.101). Huilgaw's positiori on these weirs has beerl co~isistent. By 
tIie~-rrseIves they may have a iirnited slrort-tesm berieficial effect, if tliey 
are cornbi~~ed wit h i~icreases in d i s c I ~ a r + g e . ~ ~  In the Ionger ni-in, and 
especiaIIy without an elaborated discharge r-egime providirig for 
fluctuations in vo1u1-ries and for periodic floodirrgs~ tliey wiII Irave a 
Iiar~~rfuI effect; far f ~ - o m  providi~ig a Ioiig-terrn solurion, in the lo~rg-terfn 
tlrey wiII be a fu~rhel- pari of the p r o b l ~ n i . ~ ~ ~  

( 3 )  THE 1995 AGREEMENT CONC ERNING CERTAIN TEMPORARY 
TECHNICAL MEASURES AND DISCHARGES 

2.101. On 19 ApriI 1495, SIovakia and Hrr~rga~y concIuded an 
Agree~ne~~t  co~~cerni~rg  Cerf ai11 Tempor-ary Technical Measirres and 
Discharges in the Danube arid Mosoni Bsanclr of tlre Danube."I Urider 
the Agree~rrenr, Slovakia is 10 prov ide a sIightIy increased discharge 
(a11nua1 average of 400 m3/s) into the Danube and 43 1n3/s i~tto the 
M o s o ~ ~ i  Danube, w11iIe Hungary is to corrstruct a weii at rk~rr 1 843. The 
Agieernerit is temporary arid provisional, arrd is cof~cluded on a witlrout 
p~+ejudice basis (A~-iicIe 6). Iris subject to termiriarion for breaclr o ~ i  orie 
rnonth'ç notice (ArticIe 5) and te~~rninaas 14 days after the Cour-t's 
judgerneat in the preserit case (Art icIe 6). A~ticIe 7 pwvides: 

"On the terini~ration of this Agreement and uriless it is orherwise 
agr-eed or decided, Hurrgary shaII at its own expense remove the 
~ e i r . . . ' ' ~ b ~  

2.102. Tire 1995 Agreement onIy cove1.s certain tech1rica1 masures 
riecessitated by the ever worseriirig state of the Szigetkoz. It provides the 
technicai rrieans of marginaIIy incseasirrg water IeveIs i ~ r  tlie Szigetkoz, 
iricIudi11g rl~e ~nairr I-iverbed. TIr is tenrporary tecIr1iica1 Ineasure does rrot 
amor~rit to a temporary wate1- manage~nerit regime withi~i tlre meaning of 
Article 4 of tlre SpeciaI Agreement. If onIy reIates to one aspect of the 
co111p1ex water manageme~rt issues whicli were discussed by the EC 
Worki~ig Group. TechnicalIy it is diffesent frorn tlie 1993 DeceInber- EC 

758 SC-M. jlIus Cicl-1 2 and paras 8.06-8.13. 

See e.g., HM, A~rnexes, voI 4, rurncx 132 for a statenienl or the Hungariaii position. 
260 For substantiatio~i see Scieniific Evaltiolton, HC-M: roI 2, clraps 2.5.  4 6: Scienf$c 

Rebu~iu% HR, vol 2. çhap 7 

HR, Annexes. vol 3.  anncx 24. 
762 HR. Aiincxes, voI 3,  anIrex 24. 



I IZ 

I 
+ proposai, sirtce it will only lead to a 100 rn31s average inciease of volume 

in the  main channel beIow rkm 1845 (?Ire re& of tIie i~rcrease being 
suppl&d to the side branches) without any j sig~rificanr water IeveI 
i~rcsease downstream of the Dunakiliti weii. It entai15 o111y the 
coristr-uctio1-r of orle ternporary undenvater weis ar a location diffese~~t 
frorn the srrggested sites of the two weirs in the 1.993 p ~ o p o s a I . ~ ~ ~ '  

2.103. III Hrr~rga~y's ~ i e w , 2 ~ ~  the 1995 Agreement in 110 way constitrrtes 
a tefnporaw water 1-~~anagernent regirne for the purposes of ArticIe 4, and 
its title suggests as much. It is simpIy a temporary n~itigation measure of 
a partiaI character, concIuded i ~ i  the Irope that it inay provide some short- 
terin relief to the affected area. l 

2.1 04. Urifo~?uriateIy, everi the short-tern~ impakt of the weir is IikeIy to 
be Iimited, as tire Scieni@ Rebutfa! diows in s61r-re detai!: see esgeciaIIy 
its 7.4, which suggcsts that under compaiable çcena~.ios tliere wiIl 
be a ~rraxi~nurn irici-ease of tl-re grourrdwater table of Iess than 0.6 rn, and 
that the area influenced by rises of 0.5 rn or: more wiI1 be Iess tlrari 
400 ha.265 Another srudy evaIuated rite poter-~tiai lorlg-:-te~.~n c11anges in 
the productivity of for-est starrds in t11e active flgiodp1ain.'6fi A 100 m3/s 
recharge in the Hungarian side branches andl a weir i11 the Danube 
channe1 at r k n ~  1 843 wouid appear to r.eçrrIt i11 o1r1~ a 5% irnprovernent to 
fo~+est pr-oductivity, co~r~pared w itf-r tire significantiy decreased 
pi-oductiviiy after i~npIernentation of Variant C.267 ln generaI tfrese 
dernonstrate tl~at Ille Dariube ~riai~r cba1r1ie1 coiitinrres to act as a drain 
eveIi with discharges of 300 m3/s into the main riverbed and 1 #O rn'l~ 
irlto the çide braricheç. 

! 

2.105. TIie advice giverr tu the SIovak ~ o v e r n h e n t  by its OWII advisers 
- is u~rarnbiguous oIr tliis point: they recornrnendéd "rhat rlie old riverbed 

shouId be suppIied witlr LX Ieasl600 zn31s water fIow" and that during the 
I 
I 

263 Tire 1995 Agr~~iiicnt p r ~ ~ ~ i . i b c s  a 400ïn3hcc year~y average dirchsige in i h r  nidin 
channel wilh no provision for floods; ~he EC Worhing Group Report reco~n~neiidcd 
800 iii3/sec arrd 1-3 floods ycnrIy if IiydroIogicaI conditions permitred (1-IM, 
Arriieses, vol 5 (Par? II), anIrex 19, p 816). 

264 As cxpi-cssed iri tire dcclaintion of tlic Goverirmenr of 19 April 1995. IIK. Annexes, 
uoI 3,  anIrex iU4. SIol~akia-s posit~o~r was diffcrcnt; HR; Annexes. vu1 3: 
annex 106. 

?1j5 See sc~enn$ic Reb~tt~oI, HR, vol 2,  chap 7.3.4. 
7fi6 Z Sonicig).~ ei alI Ass~ss~~tei i~  oj' loiig-ler.iii changes in rhc pi-odriciiviv oJfoi.esl 

stands tir ~ h e  S~tgefkoz ~hai  con Iie expecfcd ~ii;-lcr .d@fffei?r icwiei- regimes. 
Budapest. 1995: HR. Annexes, wt 3. nnnex 6. 

I 
267 See Sclcrlrijic Rcliiirral. H R , vu1 2, PIaie 5.4. 



growing seasorr "tlris vaIue Ieaps to 1300 rn3k".'" AAt thiç IeveI "a 
szibsranriaI pa1.t of the plant cover (flora) arid AtIre wiIdIi fe (fau~ia) can be 
maintained at the preseIrt IeveI of e x i s t e ~ i c e ' ' . ~ ~ ~  In other words eveh tIr is 
IeveI of water flow, sig~rifica~~tly above the arnount pruliosed for the 
OriginaI Prqjecr or so far accepted by Slovakia, wouId Iead to 
environ1nenta1 damage. 

SECTION F. SUMMARY OF CONCLUSIONS IN THIS 
CHAPTER 

(1 ) Varianr C is consistent witlr Iong-standing CzechoçIovak 
aspii-atio~~s to rr1iiIatesa1 action on the right bank of the Da~iube 
Rives (paragraphs 2.05-2.1 1 1. TIrese were ~rra~ii fested in the 1950s 
(paragraphs 2.12-2.1 4) and çubseqwntly, e w n  after the 1977 
Treaty Iiad been concluded (paragraph 2,. 1 5). 

(2) Imple~nentation of Variant C bega~r far earIier rhan SIovakia 
c~ai~rrs. TIie record from August 1989 tu Novernber 1992 is one of 
progress with Variant C, with plans having bee~r approved and 
relevant financial decisiorrs take? at the Iatest by Janrra~y 1991 
(parag~~rphç 2.18-2.30,2.38-2.42). IrnpIenrentatio~i was based on a 
IegaI sti-ategy of a "presentationa17' clraracter and an econonr ic 
strategy of rninimisirig disclrasges to the Danube fparagraphs 
2.3 1-2.37). 

(3) Variarrt C I-ras a11~ady Iiad significant adver-se effects on the 
enviro~iment and or1 eco~~orrric activitieç in the region, and these 
efiects wiiI continue and irrcrease (pa~+ag~.aphs 2.44-2.74). There 
are sig~~ificarit questions about cIairned be~~efitç for flood contra1 
(paragi-aplrs 2.75-2.75) and navigaf ion (paragraplrs 2.77-2.781, aiid 
serious concer~ii as to tlie underesti~nation of seisrnic i-isk 
(par-agraplrs 2.79-2.80). 

(4) Variant C is rnarkedly differ-erit frorn rhe OrfginaI Projecr: as a 
~rlatter of facr it is ~ieither arr "approxirnate application" of the 
Original PI-ojcct (paragsaphç 2.83-2.891, noi- is it "provisio1ia1" 
(pasagraphç 2.40-2.93). 

258 TechnicaI Description arrd Econoniic Assessrnent of the Tciiipornry Conimc~rceme~rr 
of Opcrations nt tlie GabEikovo HydroeIecti-ic Power Plant. June I9CiI; HK, 
Annexes. vd 3,  annes 77. p 376 (crnplrasis added). 



Huiigaiy lias donc its best ro niitigate damage caused by Variant C; 
the mai11 reasorr for its Iin~ited success i$ the repeated fai1ure of 
SIovakia to conlpIy wirlr sncce&ive cqmrnit~nerits to increase 
discha~+ges to the Danube (pasagraplr 2.86.). The 1935 Agreement 
orr Cei-îain Temporary Technicaf Measn~ks i~rvolves only III inor 
incmses i ~ i  discharge: it wiII Irave only ajvery Iirnited impact and 
does not constitute cornpIiance with AjticIe 4 of the SpeciaI 
Agreement (pasagi-aplis 2.102-2.103). 

1 



CHAPTER 3 

ARTICLE 2 OF THE SPECTAL AGREEMENT: 
THE QUESTIONS FOR THE COURT 

3.01. This CI~apter deals wirh tire quesrions the Court is asked to decide 
by A~?icie 2 of tlre Special Agreement. The three questio~rs iderrtifreci i11 

A~ricle SI 1) will fiist be deaIt with as fullows: 

Section A: The Suspensiori and CanceIIation of Works (paragraphs 
3.03-3.40) 

Section B: The IIIegaIity of Variant C (paragrapIis 3.4 1-3.68) 

Section C :  The Termination of the 1977 Tr'eaty (paragraphs 3.6'9-3.1 58)  

3.02. Hunga~y wiII then trrrri to tlie I-enraining issues identifiecl i11 

ArticIe 2f 1) of tire SpeciaI Agreement, by whicli tlie Court is asked to 
deternri~re "tlie IegaI consequences, incIuding the i-iglits a~rd obIigations 
for the Parties" of its concIusio~-rs on the first tbree questiorrs. 
SpecificaIIy, the focus Irere is on IegaI coIlsequences i n  twms of 
restitutiori, r-eparation and co~rrperiçation f Section D, paragi-aphs 
3.159-3.178). 

SECTION A. THE SUSPENSION AND 
CANCELLATION OF WORKB 

3.M. The first question for the Cour? is wlretl~er Hungary was entit Ied 
to suspend and subsequently abandori work on €Ire Nagymaros Project 
and orr tIie pa1.t of the Gabtikovo Projecl for which the Ti-eaty attributed 
responsibility tu Hurtgaly (SpeciaI Agree~rrerrt, ArticIe 2f I)(a)). Hungary 
reIied on necessiv as a circumstance preciudirlg the wrongfuIness of its 
suspension and abnndorirnerit of works at Nagy~nar-os in May 1989, ifs 
srrsperiçio~i at DunakiIiti JuIy 1989 and at GabCikovo ir; 1991 . I  Tire 
Treaîy itself was-not abandoned, or even for1naI1y suspended, at any time 
prior to its ferminatior~.~ 

3.04. In the Iigfit of CzechosIovak arguments at the time and SIovak 
arguments in its pleadi~lgs, tliis saises foui- dist i~~ct issues: 

For an linaIysis of the factual s~tuation see HM, paras 9.01-9.42; HC-M. paras 
5.25-5.38. For SIoyakia's responses see S M ,  para 8.28-8.57; SC-M. paras 
10.02-10.31. 

See Noie of Minisrer M M ;  HC-M. Annexes. vol 3 ,  annex 54. 



( 1 ) Did the 1977 Treaty precIude Hu1rgai-y frGrn invoking neceççity? 

(2) Was joint nsceitaiiiinent of the facts a pie jequisite? 

(3) Did Huirga~y rneet the applicable IegaI s~quiremeirts for i~ivoking 
necessity? I 

(4) Did Hungary act reasonably i ~ r  c o ~ i t i n u i ~ r ~  its suspension untir 
te1.1ni11at ioir of the Treaty in 1992? ! 

! 

SUMMARY OF HUNGARY-s  ARGUMENT^ UN SUSPENSION 
I 

3.05. Hrrngary was entitIed 10 invoke 1recessit5; for ils initial suspension 
of works arid for its subsequent actions. The prima~y justificatiori was 
Hu~rga~y-s well-founded and genui~re coItcerIrs as to the threats posed by 
the Project to tlre erivir-o~i~nerit, arid especiaIIy water res~urces .~  TIrese 
concerxs were cornpounded by CzechosIovakiP's breadies of the 1977 
Treaty; its refusa1 ro cooperate i ~ i  the pcrfor~nance of an EIA, arid its 
iirçisterrce or1 praceeding rvith the impIementat ibn of GabEikauo with 'or 
without Hunga~y. Take~r together, these circ,urnstarices i-esulted in a 
continui~rg state of necesçiiy, eve~itually jrrstifying termination of tlre 
i 977 T r e a ~ y . ~  I 

1 
3.06. Slovakia c1ai1rrs ru take "a very differént view" of tire factors 
which jusrified suspe~rsiori arid Iater abando~rment of tire w ~ r k s , ~  and 
rejects Hurrgary's essential arguments. As to;tIre facts, i t  argues that 
Huilgary did r~ot act in good faith; rhat i$ concerns were eitlrer 
unjusti fied or exaggerated, and tI.rat ariy rernai~riii~ probIems couId Irave 
been mitigated by such measur-es as "underwater weirç". These factuaI 
argurrierrts have already been dealt with i r i  ear-lier Chapters.6 But 
Slovakia slro relier on a nunibci of iegal arguinklit s, reviewed heie. 

f 1) DID THE 1977 TREATY PRECLUDE HUNGARY'S RIGHT TU INVOKE 

THE LAW OF STATE RESPONSIBI LITY? , 

3.07. Slovakia argues tira? the t l ierr~~a Convention on the Law of 
Treaties aIo11e provides a basis for suspe~rding the perfonrrance of a 
treaty .7 TIr us Hrr~~gary ca~rriot invoke any "~i~+cumstances precluding 

Seeabove,pngrapIrsI.IOO-1.14. 

Necessity as ir relates to lcmrination wiIl be deali with in paragraphs 3.1 14-3.1 18. 

Scc SC-M, para 10.07. . 

Bce abuve, parügraphs 1.59- 1.149; see aIso HR, rrul 2: Appendix 6. 

Sce SM, p r i t  8.1 O; SC-M. p a n  10.0 1. nore I . I 





3.1 1' Slovakia argues tliat "[illie Tizaty contàiiied the rnechaniçins for 
ongoing provision of ecological guaranlee~"'~ and that those 
mechai~isms must be utilised:I7 tlie 1977 Treas had "its own provisions 
to ensure tliat tliere are no ecological catastrophes."'8 

3.12. Tliis is not so. The general provisions of the Treaîy dealing with 
eiivironmeiital protection had to be ayplied to be ineai~iiigful, and tliey 
did not envisage tlie level of eiivironmental liarrn and risks that tnl-ned 
out to be involved. The Treary also established a rneclianism for 
decisiotr-maki~rg, but in the absence of decisiohs under the meclianisms 
they did not assist.19 In fact the one significant Czechoslovak 
"concIusion" that rnight have begrrn to aiIeviaré Hungary's co1rce1-1is - a 
çubçtant iaIIy iricreased discharge regiine with periodic (weekIy) 
inundarions - was never comrnnnicared to H ~ n g a r y . ' ~  

I 

3.1 3. SIovakia stresses rhat the Treary had its "own dispure r-esolution 
p r~v i s ions" ,~~  impIyirig that tlie iaw of state reçponsibility corrId pIay no 
r-oIe. It is true that ArficIe 27 provided for negotiarions betweerr the 
parties. But it ciid not provide any rliird p a Q  procedure for settIement of 
disputes.72 Hu~rgary ~iegotiated in good fairh! fhroughonr.'UIovakia 
seeIrrs to argue tlrat on the  one hand there wa? no dury to negoriate in 

' good faith pursuant to Article 27 of rlie Trea~y,'~ and on the other hand 
that Hungary was Ii~nited exclusively to the terms o f  Article 27.25 Here, 
as elsewhere, the Treaty's provisions do not exclude the application of 
ieneral international  la^.'^ I 

I 

I 

SC-M, para 10.07 (emphasis added). 

SC-M, para 10.07. I 

SC-M, para 10.39. 1 

See above, paragraph 1.80. 

See above, paragraph 1.77. Czechoslovakia insiste* M m  Iare 1989 ontvards on tlre 
construction of Nagy~naros, atid offered anIy ünspecified "'ecoIogrca1 guarantees'. in 
ii scparate agreement to be negoriared; see HR, val 2, Appendis 5. 

SC-M. para 10.39. 
I 

See discussio~~ i ~ i  HM, p r a  4.13. 

See HC-M. paras 2.1 18-2.128. I 

See SC-M. para 2.23. I 
SC-M, para 11). 39. I 

This is ~pccif~calty recognised in An 2 of rhe kpecia1 ~ ~ r e e r n e n r ;  see HM, 
püra 2.05. l 



3.14. Hungary is  rot precluded fro~n invokilig the Iarv of state 
~+eçpo~rçi bi Iiry eirl~er under generaI i~-Ite~.natiorraI Iaw 01. urider tlie 1977 
Treaiy . 

(2) WAB JOINT ASCERTAINMENT OF THE FACTS JUSTIFYING 
SUSPENSION OF WORKS NECESSARY PRIOR TU SUSPENSION? 

3.15. SIovakia asserts that "a State I-ras Iro d u s  to set aside its 
entirIenient to reIy an the priiicipIe of paacta çu~rt servanda; to ~iegotiate 
for the abandonrnerrt of a treaty i ~ i  which it has   na de a huçe investrnent, 
i r i  or de^. to accommodace apparent ccono~nic a ~ i d  political needs of the 
otller pa~-ty".~' Hungary fuIIy agrees. Brrr tlie proposition is irselevanr in 
tlie present case. Hu~iga~y cien~onstsated clear jus1 i fications for its 
actions, which are not appropriateIy described as "apparent econo~~~ic 
a11d poIiticaI 1ieeds".2s The essentiaI issue is wlietlier, as SIovakia 
suggestç, "tliere cari be ~ io  suspension of Treaty performance witirout 
joint objective ascer-tairr~rre~it of factç tIiat requise such an action."'g 

3.16. The prohiein here ivas that the activities in question - tlie 
coristructiorr of the Nagy11ia1.0~ Barrage, the cIosure of the Danube - weiz 
continuing activities whiclr wouId ihen?selves cause the apprehended 
Irar-1-11, a~-rd wliich - i ~ r  Hungary's view - gave rise to a state of ~recessily. 
Any cIaim of necessiiy irivolves a risk to tlre invoki~ig pa1q if it cannot 
subçta~itiate tlie clain~. If there is a dispute, the parties are under aIr 
obIigatio~r to €17 to ~+esoIve it by al1 avaiIabIe means.xo But the doctrine 
of necessity is  rot çuspended in the meantirne, pending some pwsibIy 
diIatory and iricorrclusive procedure of '(joint objective ascertainment of 

3.1 7. Four factors in the present case Ied to Hungary's invocatioii of 
rieceçsip: $I'SI, no proper EIA or its equivalerit Irad ever been carried out 
011 tlre Origi~iaI P ~ o j e c t ; ~ ~  second, Czechoslovakia was i1-r bi-eaclr of 
Treaiy provisio~rs;~~ IJ IN.~,  a berter understanding of the risks entaiIed by 

'7 S C - M , ~ ~ ~ I o . I I .  
28 Sce, e.g., Scic~iiific Evalua~iori, HC-M, voI 2 and Scieirlijc Reliurral, KR,  1.01 2. 
29 SC-M. para IO. 1 1; see aIso SC-M, para 10.07. 
30 As Hungar). sought to do; Tee above, paragraplrs 1.30-1.33. 1.42-1.44. See aIso 

HR, vol  2, Appendix 6 ,  paras 7.23-26,34-36,45-51. 
31 See above. priragraphs 1.64-1.83; see also HR, vol 2, Appendix 5, paras 7, 23-26, 

34, 35,45-5 1. 
32 See beIow, paragraphs 3.7 1-3.73. 



the Oi-igina1 Pi-oject was rapidIy develppi~~g iri conjunction witl~ tlre 
den~ocratic ~rvoIution i11 tlie r e g i o ~ r : ~ ~  and . fou~rh, increasi~rg arrd 
increasi~lgly airailable evidence of env iron~nentaI darnage, particuIarIy in 
reIation to water- ~+esources, drowed a real risk of significant i~-reversibIe 
I-rarrn.34 

1 

3.1 8. I r i  the absence of an EIA or its eqniva1enr oIr tlre Origirral Project, 
Czeciioslovakia's sejectiwi of Hungary'ç concei-11s was 
~rnsubçtant i a ~ e d . ~ ~  lt is significant that SIovakia's primary i-esy-io~rse to 
this argument is to preserrt as ari EIA equivaIent,a series of studies wlrich 
it haç so far refused to ~nake avaiIabIe to Hu1igary.3~ ~1sewhere i n  the 
worId, EIA is a public proceduse. 

I 

I 
! 

3.19. SIovakia dellies the basis and validity of Hungary's 1983 
assessrne~rt,~~ a~rd clairns that Hungary never iiifor~ned CzeclrosIovakia 
of its gror~nds for action.38 Hungary did Iiave a i-easonable basis for its 
concerns in 1489,33 arid it did inforrn Czechoslovakia of this, at die IeveI 
of the Goverriment PIenip~tentiaries~~ and tl~rorrgh inter-clranges between 
the two Academies of Scien~es.~I Czeclroslovakia can have Iiad Iro 
dorrbt as to Hurigary's reasons; frum May to JuIy 1989 it ertgaged in the 
creation of a cornmittee TO examine tiie errvir-o~rrnerrtal r i ~ k s . ~ ?  TIiis is 
itseIf a good j~rdicatiori tlrat the significance of ;Hrrngary's corrcerns was 

This allowed free drscuss~on of thc issucs aad! aacess io previousIy secret 
docurnenrs: see, e.g., HR, Anncxes, vol 3,  arrnex 55. ! 

See aborre, paragraphs 1 35-1 .Y 2, 1 .100-1.140. j 
SC-M. para 10.48 ff. ! 

See above, paragraphs 1.66-1.73. I 

SC-M. chap IV, and paras 7.05 ff. 1 
I 

SC-M, para 5.17. 
I 

Sce nboxre, paragraplis 1.85- 1.92. I 
Hungary handed over snmmaries of its coIrcerirs, wIiicIr ci~ed numernus docurncnts 
on screraI occasions. inc1ndi11g. iil~ez- alin. June  j1989, Nuvernbcr 1990, n r ~ d  
DeceInber 1930. See Hungarian Acaderny of ~cicndes. Repor-? on Eliv~rmuncriioI, 
Ecoiogical. Wuter Qrculiy orid Seisiizic A.rpccrs f of iile N~~gy~traros Burrrigc 
Coiisirircfioiz or iis Car~cellaiiori, 23 Jure 1989, HM. Annexes, vol 5 (part 1 ), 
anIrex 7; LeTter from Mr G K SArnsond~, Hungariaii ~ovenirne~i~al Plenipo~enlrary, 
IO hlr D Kocinger. CzecIroslovak Govemmenral PIeniporeiitiary, 15 November 
1990, HM, Airnexes. uoI 4, annex 38; Surnmary of Expeii Opi~rio~rs taking: a roIe 
jusrifyi~rg the froverii~nenial decisions (V. 13.1989-X.31.1989) concemrng 
suspe11sio13 of works and parria1 ahandonnienr of thc GabEikovo-Nagyrnams Barrage 
Syslern. DeceInber 1990, HR, Annexes, vol 2, anncx 67. 

SEC, c g . ,  HM, pain 3.92: HM, Annexes, vol 4, aniici h3. I 
HM, paras 3.78-3.85. I 

I 



accepted, as iee1-11s ta have bec11 the case, at the IeveI of heads of 
governn~ent if not Iower dow~r, at tlie ti111e.~~ 

3.20. SIavakia iiisists that ~&c~ros~ovakia  ivas ready to participate in 
joirit strrdies, yrovided lhat cumn-ucrion co~ l rnued .~~  Bur five years 
after CzecIrosIovakia appIied for PHARE fu~ids to c a r y  out a 
cornp~+eIieriçive assess~nent invoIving the upstreanl sector, few, if aily, 
r-esulrs upycar lo be availabl~. None have yet been provided. By 
contraçt, Gabeikovu \vas to commence operation of ifs fiist unit in 1990 
arid ils Iast r ~ r i i t  irr 1992; Nagyrnai-os was to cornInerlce operation of its 
first mit i11 1992 and its Iast unit i ~ i  1993.45 SIovakiaos concept of a 
''jai111 srudy" or EIS is obviousIy at odds wi th intesnatiana1 p r a ~ t i c e : ~ ~  its 
rnaxirn was operate first, repair Iater. 

(3 )  DID HUNGARY MEET THE REQUIREMENTS 
FOR INVUKING NECESSITY? 

3.2 1 . Hri~rga~y aiid CzecIrosIovakia agi-= 011 tlre IegaI staridai-d for 
invocation of necessity, that cantained in Article 33 of the ILC's Draft 
Arricles or1 the Law of State ResponsibiI ity." Hungaiy nreets tlre 
substanrive criteria for a pIea of necessily in relation to its suspension of 
c o ~ r s t ~ ~ r c t i o ~ ~  at Nagyrnaros, Dri~rakiIiti, and GabCikovo. Hu~rgaiy Iras 
strictiy grounded ifs pIeas orr enclr of the conditio~is set out in 
ArricIe 33 .48 In particuIar, it has met the thiee essent iaI pre-conditions: 
(1) tlre danger ~rrust be sl~own to be imminent and to rlrreaten an essenria1 
interest, whiclr corrId rlot be averted by 0th ~rrea~~s;" ( 2 )  tire act ~rrrrst 
not seriously impair a major interest of Czecho~lovakia;~~ and (3) it must 
be of aIr exceptiona1 chamter." EacIi of these rliree conditions waç 
satisfid. 

8ee HR, voI 2. Appendix 6, pans 8- 12. See aIso rlre terins of CzechosIovakia's 
PHARE appIica1ion in October 199 1. both of which vindicate Hungarian concerns 
and indicarc that they had not been properiy s tud~ed  hy Czechos lovak~a  before rhat 
ri~nc; HC-M. Anncxcs, voI 3, anncx 48. 

SC-M, para 10.24 

Bce HM, Annexes, voI 3, annex 30. 

Sec  aboue, paragraphs 1.64- 1.84. 

HM, paras 10.06- IO. 16; SC-M. paras 10.38- 10.44. 

See HM, para 10.08. SIovakia dues nor atiempr io dernonsrrate the alIeged 
"uriginaIiry" of ihe definirion: SC-M, para 10.45. 

HM, paras 10.17-10.31. 

HM.  para5 10.35- 10.40. 

HM, paras 10.32-10.34. 



3.22. TI-re ILC incIrrded as "arr esse11tia1 irrterekt" of a State a situation 
tv11e1-e actions were takeri "to ensrrre the suiviva1 of the fauna or 
vegetarion of certain areas on land and sea, to maintain the nonrra1 use of 
those areas or, more generally, to ensure the ecoIogicaI balance of the 
wgi~n" .~?  SIovakia argrreç that these cornmen& "bot11 assumed a grave 
and imminent danger [ta the environment] and wese 11ot al a11 acidressed 
to the circurnstances of tiris ~ a s e " . ~  Of cQurse the ILC $vas not 
coniirzenri~rg ori the preserit case, but its co6ments are nonetlieless 
appIicabIe. Arid irs criteria are mer Irere. 

3.23. VitaI inkrests of Hungary affected by ihe 1977 Treaty include: 
sumiilal of €Ire fauria arid flora of the Stigetkoi ~~g ior r ;  suiviva1 of o ~ r e  of 
The few rernaini~lg European wetlands; survivaI of the Iast European 
i111a1id deIta; ~r~airrte~rar~ce of tlie regio~r 's ecoIo&caI balance; a11d tlrreats 
ta the water reserves of Hungary and to the qukIiry and quantity of the 
water suppiy of ~ u d a ~ e s t . ' ~ ~  If tliese dangers ire reaI, t1re1-e caIr be 110 

doubt that they are "grave". Moreover, if the Barrage System had been 
put irrto operatiorr, they wou Id have beerr "irn~ni~ient". 

1 

3.24. SIovakia argues that "[tlhe IegaI -and factuaI situation in May 
1992 couId rior serrospectiveIy vaIidate a suspe~rsion of wo1.k at 
Nagy~naros irr reliarrce orr ~iecessiiy i ~ t  May 1989, Iior ari abar$orirnent of 
Work at Nagyrnaros in reIiance on necessity iniOctober I989."55 This 
misunderstands the Hungarian position. 

l 

3.25. Conrinuatiofi of constructiori at Nagy~riaros, Du~iakiIiti and 
Gabeikovo wouId have irnrnirrent Iy threaterieg essential interests of 
H u r ~ g a r y . ~ ~  With respect ro each, a çtate of lnecessiry exiçted at the 
relevant tirnes. The law of necessiiy does not reiuire that a State take al1 
the steps Ieadilrg up to the i~rr~~ernerrtation of 'the situariori which wiII 
produce tire seriouç Irar~n. This wouId l-ie futire, as weII as a waste of 
resources. Each item of work is rrot to be treated irr isoIatio~r. TIre works 
that were susp.endes3 at various poirits in time were works beirig 
performed soIeIy for the purpose of conskucting the Gabcikovo- 

l 

52 HM. para 1 O. IO: SC-M. para 10.39. borlr ciring Repor-? of IIIE Ii~rei-i~uriooal k i r :  

Coinriiissiorr rfie w0i.k of ifs illirrr.-secorrd sessio~i, p 49, para 14. 

53 SC-M. para 10.39. 

These are described in paragraphs 1.100- 1.140, ' above, and in HM, paras 
5.30-5.105, HC-M. paras 1.56-1.156. For an elati'orated cxpIanalion as tu the , 
impacts, see Scierr?ific Evaluaiiun, HC-M, voI 2,  chais 2-5 and Scierrijfic Rebrlrml, 
MR, vol 2, chaps 3-6. I 

S5 SC-M. para 10.15. 
1 

The reservoir was"schedu1ed to be filIed in Ociober 1089. Gabtikouo was sche<IuIed 
to begin operation of ils firsr unir in 1990 and Nagymaros was schedirIed for 1992. 

1 

1 

1 

! 



~&y~r-raros Barrage System. Once serious doubts as to tfie 
environmental impacts and r-iski of the Barrage System became clear, it 
was IawfuI for Hungary immediately to suspend corrstructiorr and to seek 
to resolve the di fficultics. The ~recessity just ified ~iegotiat ion and 
i11vest igarion with a view 10 derern~ining wliether- tfie Barrage Syste1-11 
çhould be built, or whethes in the light of any agreed ~nodifications 
conçrsuction couId prciceed." In tliis Iiglrt, tlre questiori is rrot wherher 
Hungary .rvould face the dangers on the ~iext day of works 011 a particuIar 
sector of the Project. If is whetlier ar that ti~rle Hungary Ilad reason to 
beIieve tlrat serious, il-reve~sible damage ~ o u I d  occur for that sector of 
the Proj'ect if it were tu be put i~rto oper-atio~r. 

(a) Magymaros 

3.25. As of May 1989 a nuniber of sfudies had raised co~rcer~rs about 
peak power operation and a barrage and ~+eservoir at Nagy~naros. These 
Irave beeri surnrnarised i ~ r  Cllaprer l.58 In pariicuIar Hungary has 
dernonstrated that increascd tred sedirne~rt deposirio~r wouId Iiave 
occuired witft impIe~rre!rtation of the Original Prajectp and dthat this 
presented a serious and substarrtiated risk of yieId reciucrion and water 
quaIity deterioration in the major weII fields providi~rg water- to 

- BudaPestPo 

3.27. Slovakia fi~ids a contradiction betrueen this daim and "the 
acknowledgement .. .tM damage 'cou Id Iiave occu~.red"' or "that no 
detaiIed investigations ta quanti@ the risks Iiad been made" or "tliat the 
resuIts wouId show up i r i  tire Iorrg ~ernr".~l Theçe comnlents show a 
faiIui-e to appreciate basic çcientific issues. CornpIex probIerns of this 
kind wiII always be subject to IeveIs of nnceriainty: this is the nature of 
riçk assessnrent. Hungary Ilas demonstrated the substantia1 IikeIiIrood of 
damageP2 A rtatio~r 's water- supply affecrs miIIions of people, incIuding 
k tuse  generat ions. 

57 See HM, paras 9.18-9.29. 
5S See rbouc, prmgraplir 1.87-1.92. Confia SC-M. para 1017 SIouakiu contends tirnt 

the EcoIogia Reports lack crcdibility; SC-M, para 10.17. But Hungary has 
demonstrated rhar rhe concerns raised by Tliose repoi-ts are weII-foundcd; a n d  al rhc 
ti~ne xnrriiy oltrer S ~ I ~ ~ F S  raiscd sinriIar concerns. See HR, Annexes, voi 3,  annex 10. 

53 Slovakia contends [lia[ 'SJry probicms associateci with dredging were in rhe past"; 
SC-M. para 10.48. Fürther dredgiiig wouId have been necessary with the Original 
Project, wliich wouId Irrive rcsultcd in  bed sedimeni deposition; Scieiriific 
Erulrru?iuir, HC-M. val 2, chap 2.3. 

6o Scierri$c Evnlunrior~. HC-M. voI 2, cliap 3.6.3.1 and 3.6.3.2. 

SC-M. para 10.49. 
62 Scierilijic Evalriaiion, HC-M, vol 2, chap 3. 





sector, arid dur-ing rhe sunlrner of 1 989 evidenwd its i~rteritioii to proceed 
with tlie upstreain section of tlre Psoject as quickIy as possiMe. 

3.3 1 . Htrrigarian scieiitific studies p ~ p a r e d  in the corrtext of this case 
confirtn rhat its caiicerns of tlie significant dangers arid risks posed by 
Nagymaros were weII f0rinded.~0 Tliey were concerns that a reasonable 
govertirnent cotrld and diould I-rave Iiad, and they \ver-e acted on in a 
responsible way. Accor-dirrgIy the relevarit grorr~rds for a da im of 
neceççity are rnet wirh respect to Hurigary's suspension and abandonment 
of works ai Nagymasos. 

3.32. Hungary was due to ctose the Danube in October 1989. The 
closure at Dunakiliti would have filled the Duiiakiliti-HruSov Resenioii, 
and produced, immediately or within a longer but finite term, the dangers 
and risks which concei-ned Huiigary in that sector. Of particular concern 
was the iminediate threat to the ecology and economy o f  the Szigetkoz; 
in the longer tei-m tliere was the threat to tlie largest potable groundwater 
reserve in Central Europe aiid specifically Hungary's water r e s e r ~ e s . ~ ~  
The damage and risk was iaised by studies at the time, aiid liave been 
substantiated in subsequent work, as well as through the brief experieiice 
of Variant C:72 AS of July 1989, Hungary had no clioice but to inform 
Czecliostovakia tliat the Danube closure would not occur in O ~ t o b e r . ~ ~  

3.33.  Rather thati coui~tering Hungary's evidence as  to the damagitig 
effects of the closure witli evidence of its own, Slovakia argues tliar the 
suspension was "a measure designed to bring pressure upon 
Czechosiovakia to accede to Hungary's demands over N a g y r n a r ~ s " . ~ ~  It 

adds thai "the imminent pei-il at Drinrikiliti seems to have been 

S C ~ P ~ I ~ $ C  E~a luu l i~r t ,  HC-M, vol 2. 
7 1  SC-M, para 7.64 denies ihe risks OF ilnpoundment, bu1 offers rio evidence. As to 

seis~nicity [Iris "was a risk [Hungary] did iiot rcaily beIieve to exisr"; SC-M. 
para 10.54. Bui see above, pal-agraph5 1.134- 1.137 and i ~ i  Funhcr detaiI, Scien~i/ic 
Rebüricrl, HR,  vol 2, çhap 8.1 for an accouiil of rhis Very nsk. 

Sec abouç, paragraphç 1.85- 1-92, 1.1 10- 1.140. 2.50-2.81. 

SC-M, para 10.23 cnricises H M ,  para 9.31 for srating tliat the suspension srt 

Dunaki11tr was of a "minor cliarnctei". T1i1s i s  a misreading: [lie piissagc rcfcrs to ihc 
amount of constnictioii coinpIctctI by Hungary oii Durr,?kiIiti, which was virrualIy 
finished, ~ io t  to 1Ire Ircccssrty berng "minor". The dcfcrra1 of cIosure was of course 
tiearly a deferrnI, i inl~ke çlosure, i i  had 110 il-rcvçrsibIe efkcrs. This does no1 inake ir 
"rninor", given the subs~antial investmcnts of boih parties. 

74 SC-M, p a r i  10.24. 



discovered subsequent to 1 989".75 As dembnstrated iii Chapter 1, 
serious concerns aiid questions Iiad been raised before July 1989, 
specifically related to the serious consequences'of the Dunakiliti-I-IruEov 
R e ~ e r v o i r . ~ ~  If Hungary had closed the Danube i i i  October 1989, 
Slovakia caniiot deny that those -negative , processes would have 
c0mrnenced.7~ Tliey were iinininent, and tliey liad to be avoided. 

(c) GabCikovo , '  

3.34. Putting GabCikovo iiito full operation &Id have carnpIered the 
upstream section of the Original Pr-ojecf. This urorrld have resuired in 
destsuctiori of tfie alluvia1 floodpiain of tlte ,Szigkrk6d2itny Ostr-ov. Low 
groundwater IeveIs coupled with Iack of periodii irirrndarions wrr Id have 
resuIted in the disappea~~ince of flora and fauna unique to Centra1 
Europe. AgricuItur~, foresrry and fisheries iridustiies and rhe long-term 
sail- SII-ucture would also have been at risk, as worrld the aquifer, the 
Iargest potable groundwater- resewe in Central Europe.7g 

3.35. Once it had become cIear rhat no çerihus alternatives were on 
offer fr0n.r Czeclioslovakia to address rhese srrbstanriared concerns (on 
the contraiy, that uniIateral action wouId be taken to impose many of 
tllern on Hungary and tlre region), the situation of tiecessity which 
justified deferra1 at Dunakiliti jrrsti fied suspension and ultimately 
aba~idonment of work on the upstrearn secfor as a ~ I i o I e . ~ ~  

3-16. ' Hungary t u i - ad  over the works at ~ a b ~ : i k o v o  to Czechoçlovakia 
at the end of 1991. It is now clear tliat by that time Czechoslovakia was 
firmly cornmitted to the unilateral implementation of Variant C. Prior to 
that time, it had also become apparent tliat Czechostovakia wsts planning 
to use Hungaiy'ç work on GabCikovo in its implement?tion of Variant C. 
To the extent Hungary continued its construction upstream, Hungary 
would have undermilied its resolve jointly and comprehensively to study 
the Project and inodify the Treaty as required to make the Project viable. 

1 

3.37. Slovakia's prirnary line of argument is tliat "the preparatioii for 
Variant 'C', always provisional, did not preclude an agreed solution. 

75 SC-M, para 10.52. 
76 See above, paragraph 1.91, and see funher HR, Annexes, vol 3, annex 10 for 

summaries of srudies produced to this stage. 
77 The evidence is rcviewed i ~ i  Scierriijic Evlilunrioii, HC-M. vol 2. chap 3 ;  Scientm 

Relrurinl, HR, vol 2 ,  chap 4. I 

See above, paragraphs 1.120- 1.133. and see funher i~cieIir$c Evoltrariorr, HC-M. 
vol 2, chaps 2-5; SclEnt#c Reburraf, HR, vol 2, chap 3-5. 

8ee HM, paras 9.40-9.42. I 

! 



Czeclioslovakia =ras e~itireIy wiIIirig ... to I~ave al1 aspects, incIuding 
Variant 'C' studied scientifi~aIly".~~ 

3.38. On the contrary, Czechoslova kia bIocked real riegot iat ions and 
refused to suspend construction wIiiIe studies took piace. It took steyis to 
operate GabEiko\lo on its owIr as earIy as the autuln11 of 1989, and by the 
autr11n11 of 1990, its Iawyers were advising the Government on Iiow to 
pl-oceed "IegaIIy" witlr Variant C, inrer. ditr, by "prese~~tirig" it as 
."pso~~isi~naI".~~ 

3.39. Hu~rga~y faced a state of neceçs'ity 5 4 t h  respect to continucd 
coristruction at Gabcikovo. H a l  Czechoslovakia agreed to carry out a 
comprehensive assessrnent iu lieu of u11iIatesa1 constructiorr of Variant C, 
perliaps tlre necessity corrId have been a ~ o i d e d . ~ ~  The dangers were 
irn~ninerit i ~ r  tlrat if Hungaiy assisted i11 the constructio~r of the Gabt  ikovo 
sector witliouf ari EIA, no guarantees wouId have been in place to e1rwI.e 
agairis? damage ta the wetland, let alorie to drirrki~~g wafer reserves. 
Hungary souglrt by every rneans possible to rregotiate with 
CzechosIovakia. In flre meantirne, it was a Irasonable and justifiecl 
response to fhe situation not to continue witlr the c o n ~ ~ r u ~ t i o n .  

3.40. Far frorn impairing Czeclioslovakia's esseritial intereçts, Hungary 
corisisrentIy notified CzechosIovakia of its concerns - concerns eqrraIIy 
expressed by responsibIe autliorities in Czecho~Iovakia.~~ As of 1989, 
the state of works on the Origirial Project by CzechosIuvakia did 1101 
pl-eclude suspension of construction to aIIow a re-examination of its 
envir-orinren~a1 It cannot be said tlrat a deIay in the putting 
into oyei-atiorr of a barrage syste~n impaired any -esse~itiaI interest. 
AdditionaI expenses irrcur.red were not sucli ari interest, and couid - as iri 
rI~e past - Irave been conipensated for witliin the frarnework of the 
T r e a ~ . ~ ~  

SC-M,panl0.27. 
81 Scc above, paragraphs 1.148, 2.3 1 .  
61 Various soIurions could have been cnvisaged for Gabl.iko\.o, but Hungary was 

excIuded fioni arry co~isiderarron of these. 
S3 Sce, e.g., EcologicaI Co~ninittce of the CzecIroslovak Acrrdemy of Sciences; HC-M. 

Annexes, voI 3,  alrncx 43. 
84 S e  above, paragnylrs 1.93- 1-99. 

As Hungary cIearIy conIernplaied; scc HM, para 9.18. Slovakia rreats the Hard3 
Report as sliowiiig rhar compensarion wrrs excIuded (SC-M, para 5.301, but that was 
a pureIy yrivarc documenr addressing qurIe drfferent issues; see HR, vol 2, 



SECTION B. THE ILLEGALITY OF VARIANT C 
1 

3.4 1. One of the Coii1-i'~ piincipa1 Qsks is to: consider the IegaIiy of 
the co~idrrct of the Czech and SIovak FederaI iepublic i11 pIa~rriing and 
in~pIe~ne~rt i11g Variant C {A~?icIe 2j 1 )(b) of tlre !specia1 Agree~r-rerrt). In 
Hungary'ç vierit, the irnpIe11tentation of ~ariaIrtf c was iIIegaI r11-rder the 
1977 Tseary, otlrer applicable treat ies and ge~~&-a l  internationai I a ~ . ~ 6  
Its continued,oper-ation by SIovakia is also iIIegaI.87 

I 
SUMMARY OF HUNGARY'S A R G Y M E N ~ S  UN VARIANT C 

I 

3.42. Variant C vioIates appIicabIe Iiorrns of iniernatio1ia1 Iaw of bot11 a 
subsfa~rtive and procediira1 character. Tliis iIIe'galiS ariçes wliether or 
not the 1977 Tr-eaîy rernained iii force after May 1992. SIovakia's 
argument for the IegaIity of Variant C is psernisl solely oIr its being an 
"approximate appIicationW of riie 1977 T r e a t ~ . ~ ~  ,This asgurnerrt is 
witltout foundation in facr and is unsupporad bylany authoriry.sg 

I 
I 3.43. Variant C $vas not an "approximate" (or wen "i~rapproximate") 

application of tlie 1977 Treaty. The design, co~jst~.uction, operation and 
effects of Variant C ~rtake it a significarrtly differenr project even frorn 
the GabCikoYo systern of Iocks as originaIIy pi+ovided -for in tlre 1977 
Tseaîy, and ajorrio~i from the Original Project i s  a whole. Ir is properly 
clraracterised as a I I ~ W  project, orle wlrich was ;no1 arid Iias never bee~r 
approved by H u ~ i g a r y . ~ " ~ ~  pIarini~ig cornrneli-d as earIy as Nove~nber 
1989, fina1icia1 approva1 was gra~rted in Iare 1990, and work Irad begun 
with express or tacit approva1 of the Gover~rrnefit by earIy 1 99 1 ,sT eaclr 
witliout Hrrngasian participation. ~zechos~ovakia and then SIovakia 
never riotificd Hungary of tlre fuII details about Variant C iri accordance 
wit h applicabIe internationa1 r ~ o r r n s . ~ ~  CzecbpsIovakia and SIovakia 
vioIated their obligatiorrs to consuit and cooperate witli Hu1igary.93 

Appendix 6, paras 21 -22. Hungary 1ise1f cxpl-cssly conternplaicd thar compensation 
aiid an adjusImcnt of Imses wouId be ncccssnry. As laie as 15 May 1392, r h ~ s  was a 
reason for,oficrirrg to ~nainta~rr ihe TI-caty i ~ i  foice:'scc HC-M, paras 2.72. But 
Vanant C superve~ied. 

86 HM, paras 7.01-7.77; HC-M, paras 6.62-6.1 18. ' 
87 See HC-M, pxzs 6. I 19-6 138; and see below, paragr;rb~rs 3.161-3.165. 
s8 Sec SM. paras 7.1 1-7.33; SC-MI paras I 1.54- I l  .79: a i d  see below, paragraph 3 53. 

89 HC-M, paras 5.82-6.104. 

Sec above, paragraphs 2.83-2.89. 

Sec above, paragraplis 2.21 -2.23,2.37-2-41. 

92 See above. paragrriph 2.27. 
I 

93 See above, pararagraph 2.27: HC-M. para 6.65. 
! 



Variarrt C I~as never been subjected to an environmental impact 
assessn1ent.9~ TIre unilateral diversion of the Danube rr11de1. Variant C 
violatecl a specific conrmitment made at tlie tirneg5 and consfitutes a 
co~~tinuing gross appropria? io11 of a diared naf r1ia1 resnrirce in vioIation 
of weII-estabrished substantive norrns applicable to internatioria1 
watescourses.9h Vai-iarit C was a11d remai~rs incorripatibIe wirlr tlre 
diversion plan~red in the Origi~iaI Projecl urider the CO-sponsorship and 
joint co~rtrol of the two paiaities, i ~ i  the frarnervork of a 'Ijoi~~t management 
pi-oje~t".~~ 

3.44. Variant C vioIates both the 1977 Treaty itçelf, and a panoply of 
appIicabIe rules * of gerrer-al i1itei.nationa1 ' Iaw. These iricIude, in 
par-ticülai, tlie ruIe ~+equiririg the psevent ~ Q I I  of tra~isborrnda~y damage,98 
the generaI obiigat ion to c o o p e r a t e ~ ~ l ~ e  obIigation not tu cause da11rage 
to tl-re e ~ r  Y i ~ o n  nienr beyor~d o~re's border- arid the obI igation to respect the  
principIe of non-dis~rirniriatiori.~~~ But at the heart of tire Iaw of non- 
navigat ionai uses of i1rte1~nationa1 watercourses is tlie i-uIe requisi~~g Ille 
i-easo~rable and equitabIe use of transbourida~y 1iarura1 r e ~ o u r c e s . ~ ~ '  
Slwakia's implerneritatio~~ of Varia~~r C cor~stitutes a cIear- vioIation of 
tlris rule. 

(1) ILLEGALITY OF VARTANT C UNDER TREATY AND GENERAL 
INTERNATIONAL LAW 

3.45. SIovakia seeks to evade the general lega1 pri~rcipfes gover11 i11g 
equitabIe use of international watercourseç by excIusive ~ f e s e n c e  to the 
1977 Treaty. Tt asserfs tlrat: 

"u11Iess tlie Iaw reIati11g to watercourses represe~~ts a peremptory 
noml wifl~ which the 1977 Treaty is iricon~paf ibIe, the prirrciple 
of pacta srrrrt servanda seqnireç the riglrts and ob1igatioris of the 
parties to be tesfed by iefererrce to the 1977 Treaty."IO? 

See ahoue. piiragraphs 2.33.2.49. 

For a discussio~i of London Asreement see HC-M, pans 2.78-2.83; HM, Annexcs, 
vol 3,  annex 3 1 .  

HM, paras 7.44-7.123: HC-M. paras 6.03-6.61. 

HM. piiras 4.10-4.12: 7.06-7.16; HC-M, para 5.8 1. 

HM, paras 6.56-6.69 

HM, paras 7.06-7.15; ahove, pragraphs 1 -42- 1.44. 

HM. par-as 7.44-7.56. !AC-hl., pans 0.29-6.41. 

HC-M. paras 6.18-6.6 1. 

SC-M,para 11.21. 



3.45. There is 110 IegaI basis for this assefiion. Ofle of the most 
cIassica1 ruIes of internationa1 Iatv (Ieaving : açide aIry ieference to 
perenrpto~y rüIes) is that tlrere is no lrierardry arnong tire different 
sources cf i~iternational Iaw.I03 As one coinn~eiitatoi- Iias noted: 

1 

"Traité et coutume sonr des sources indépeiida~rtes et placées sur 
le rnèine I-a11g: UT] frailé peut abroger une coutume, une coutume 
peut abroger au rnodi frer une règle conve~r t~b i r r rc I Ie .~~  

3.47. A treary may deiogate fron~ a cuçtomaiy rule, but equaIIy a new 
custoinary ruIe developed after tire entry itito fpi-ce of a treaty must, iri 

the first place, be take~r into account i r i  the. i~rterpsetation of treaty 
provisions dealirlg with the same subject matte!-.IO5 I;I some cases tlris 
~-r-ray resuIt in tlre customary rule substa~~tially kodifying the content of 
Ille conve~~tionaI 1~rr1e. I 

I 

3.48. In the preseiit case, most of rIie appli~abie rules appeaird in 
iriternationa1 Iarv lorig bcfore the 1977 Treaîy : was adopted. SIovakia 
seems tu slrare this view.Io6 But Hvngary irisis{s equally on theis fui-ther 
deveIopment afte1- I 977. This is particuIarIy the case for the prirrciple of 
eqrritabIe use of transborrndary natural r-esourcesiand the obIigat ion not to 
cause damage tu trie environment beyund une's borders.IO' These and 
otIrer ~.uIes, such as the gerieral principIe jof cooperatio~i, the 
obIigatiorr of prior notification and consuItat io1-r,:1°9 and rhe obIigation to 
respect the pri~-rcip!e of permaneiit sovereigniy over naturai r e s o u r ~ e s , ~ ~ ~  
already existed in 1977. But they have de<eioped and matured in 
subsequent pracrice, arrd this evolution rnust Ge taken into account in 
interpreti~rg and sppIying the t~.eaty obligations !?id down in ArticIes 1 5, 
19 and 20 of the 1977 Treaty. 

1 

3.49. Accou~ir musr also b e  taken of nexi deveiopnieiirs iii the  
interiiationa1 Iaw of the e~-rvii-orirnent, such as the; precautionary approach, 

I 

Io3 Sec Tor i~rsrnnce O Srhachter, "E~rra~rgled Treary and Cusiorn" i ~ r  Y Dinsiein and M 
Tabory (eds), Essay.~ III  Irariurrr of Shalrtni Rosctiire ( 11989). 7 17: S Sur, "Sourccs du 
droit in~ematinnal: la coutume", .Itrrisckrsseui- {le ldroir irrrerriariuiial. fasc 13 
( 1989): E Rouswnas, "Engagc~rre~rrs paral IèIes er c~ntndicioires" ( 1987iV 1 j, 206 
Recrwit ries coi<>-S. 1 54- 1 65. 

'O4 P Reuier, hiii-oduciiu~i au dr&i des ira<iés, PUF,  I%S, p 1 17 (para 205). 

IO5 HC-M, paras 6.04-6.17. 

IU6 SC-M. para 9.51. 

IU7 H M ,  pxas 7.4-7.56: HC-M, paras 6.29-6.4 1. I 

IOC: Above. paragraphs 1.42- 1 -44. I 

I 
IO9 See HM, paras 7.57-7.65; HC-M, para 6.18. I 

I I o  HM, paras 7.57-7.68.7.83-7.87. 
I 
! 
I 
I 

I 





i 
invention - "appr-oximate appIicat io11". Its insisfence on tire point I 19 
in~pIies a 1-ecog~~itiorr that i ts conducr does ,nef : bear exanr i11atio11 rrnder 
the ge~~eral Iaw. I 

I 
i 

3.54. In the present case, ilrere is no indicati811 tlrat tlre 1977 Treaty 
sought to exclude generaI iriternationa1 Iavi 1u1es reIating to tlie 
environnrent; or to freeze thern as tI~ey stood in j1977. There is no basis 
for- irnplying fi0111 the Treaiy any right of uniIater-a1 diversion, çtiII Iess 

I ariy permanent "appropriatio~r" to one parry lof riglrts over çpecific 
arnou~rts of Niater in contradiction to flre pri~icipIes of &quirable 
utiliçatiorr urrder the generaI Iaw. I" If confiicts arase between the 

1 design of tIie Or-igirral Plan and obIigatiorrs in r~lation to e~~viion~ncntal 
protection undei. rlie Treaty and - under ge~/eral iiikriiatioiral laru, 
adjustment rnight be required. But FI+OIII Iate 1989 onwards, 
Czeclioslovakia stead fastly refused Huiigary's broposa~s to rnodify the 
Treaty and began 10 irnplernerit its own uni~areral solut ion. 

I 
! 

3.55. Afier May 1 492, when the Treaty waS tei~ninated, Ille obIigatioris 
bearirig o ~ t  Czechosluvakia and tlle~r SIovakig were to be found in 
customaly internationa1 law7 as weII as in appIicab1e treaty obIigarions 
such as tlre 1976 Boundary Waters Coriventio~rI~I and €Ire 1992 
Biodiveisity Convention. Iz2 Tlre Iaiier ~ o n v e i t i o ~ ~  e,'c~~~'ess!y overrides . 
earlier treary obIigations "where the exer-cise of rliose riglits and 

l obiigafions wouId cause serious damage or- thrcat to bioIogica1 
diversi@". 123 Ar the IeveI of speci fic iinpie~rerrtat ion in Nwernber 

I 1992, Variant C a150 vioIated the  London Agr-e~rne~rt, negoliated withirr 
the framework of mediation by the EC. l Z 4  

I 

' SM. parirs 7.20-7.24.7.41 ; SC-M, paras IO. 100. 1 1 -77. 
IZa Scç übove, pnragraplrs 1.28-1.29. A Jo~iiori when rhe wlilcr aIIocn1ion was 

cnnIa~ned not in Ifrc Trcnty bu[ in a suboid~n;r~e inst,mrne~it, rhe J u ~ n t  Conrracrunl 
Pla~i. 011 ihe reIarion betwcen the two see above, paragraplrs 1.14- 1.17. 1.29. 

II1 See above, paragraphs 1.18- 1.21. ! 

I z 3  See HC-M. paras 4.23. i 
Iz4 See HC-M, paras 2.78-2.83; HM, A~i~rexes, vu1 3, ann+ 3 1 



( 2 )  SLOVAKIA'S DISTORTION OF HWGARY'S POSITION WITH 
REGARn TO PROHIBITION OF TRANSFRONTIER DAMAGE 

3.56. 01re of the basic norrns of i~rteniationaI Iaw is tlraf Srates rilusi - 

"eiisure that activities rvitlri~i t11eir juiisdiction or contsol do not 
cause darnage to tlie environment of othe1- s r a t e ~ . " ' ~ ~  

"is not a serious dep1oyment of tlie IegaI consideratio~rs reIevarir 
for the deter~nination of tlre issues before the Cou~z. In 
particular, it sr~ggcsts the exisrence of a11 absoIute prohibit ion of 
aII damage; it ignoi-es tlie existence of tlie 1 977 Treaty and tfre 
tsut cl~aractei- of Variant "C" as a Ii~nited i~~iplernentat iorr of tliat 
Treaty . . ." IZ6 

3.57. This entii-eIy mischaracterises tlie arguments and caIIs for the 
foIIowing comrnerrts: 

(a) The principle tliat States s1rould "e~isuse rhat act ivities within rheis 
jurisdiction or coritr.oI do ~iot cause da~riage to the environmerit of 
other states" is OIE of the most deepIy mokd principIes of public 
intei-1ratio1ia1 I ~ w . " ~  Tt was recognised as a principIe - of 
i~iternatio~ia! Iaw, for example, as long ago as 1927 by the Germa13 
StaatsgerichstIrof.I28 The prirrcipre has been afirrned, for 
exarrrpIe, by the Internatio~iaI Law Commissiorr i n  its wosk on thc 
Law of No~r-iiavigational Uses of I~rternational Waterc~ui-ses,~~~ 
and in the text of tlre Biodiversity Converrtio~r.~~~ 

(b) The principIe imposes a primary obIigatio~r of due diligence, as 
refl ected in Article 7 of the ILC's Drafi ~rticIes ( 1 994).'3' III 
Hurigaiy's view, Variant C was constructed witliour due 
diligence - irr a hasty rvay, witl-rout prior notificatior~ of 
appropriate i n f o r m a ~ i o n , ~ ~ '  wirl~out prior e~-rvirorrmenraI impact 

IZ5 HM, para 7.45. 

I Z 6  SC-M. para l 1.28. 
12' HM, para, 7.45-7.56; HC-M. paras 6.34-6 41. 

Iz8 Donaii~~c~sirzkirlg Case ( 193 1 1, Aziirzcril D i g e ~ . ~  of PiiGlic Bzrcninfioi~rrn[ h w  CUSU, 
Case No 85. 

IZY HC-M. paras 6.35-5.4 1; See ahoue, paragraph 1-54. 

130 HC-M. para 4.25. 
I 3  I HC-M. paras 0.34-6.4 1. See also HM, paras 7.45-7.36. 
I J 2  HM, paras 7.57-7.65. AT ro tlie exrenl or rhe information ~rotificd to Hr~ngary, sce 

above, pragraphs  2.2 1-2.22.2.27. 



1 
1 

assessrnent taking due consideratiorr of tire risks created UII both 
sides of the bar-der,I3' and w itlrorrt abquate arraIysis of tire 
dangers of fioods or geoIogica1 ~ i s k s . ' ~ ~  $ good i~rdication of the 
Iack of due diIigeircc is the fact that Variant C was conrrary to 
~Czechoslovakia's own envir.orinrerrtal Iiws as aiuylied ro rhe 
Project. I 35 ! 

I 

(c) By cIaimilig that international Iaw per'nrits Iirnited (Le., non- 
sigriificant or iiorr-sei-iorrs) enviruiirnei~ta! darnage,l36 SIovakia 
argues that Variant C dues 11ot violate the relevant standard. But 

I as Hrrngary has arnpIy dernonstsated, the envirori~nerital darnage 
tllready occasioned by Variant C exceeds by a considerabIe margin 
the thresI~oId of "serious" or "significknt" damage.137 This 
damage is not in ariy serise "rnarginaIV :or Iirnited in scope; it 
affects the ecoIogicaI balance of an e~rtire!region, quite spart from 
the Iong-rem1 but rea1 aiid ,sigriificant thr$at pr-esentad to regio~ral 
drinki~rg water reserves. '38 Such i~npaets go welI beyond the 

- i-esidual or unavoidabie darnage whicti ~f?iglit be consistent with 
PrincipIe 21 of the StockI~oIm UecIaratioir and Principle 2 of the 
Rio D e c l a r a t i o ~ i . ~ ~ ~  

i 

13' SIovakia evokes "tire vasr number of technicai sludies commissioned by 
Czechoslovakia before rhe introduction of Variant CÏ!(SC-M, para 1 1.37). Nor one 
reference is  prouidcd IO rhese "tcch~rical srudies". See~Scieiirijil- Evaiuarior~, HC-M. 
vol 2, chap 7. 1 

134 HC-M. paras 6.1 33-5-58; SciejrfIfic Ewlicariori, HC-M, vol 2, chap 6. 

135 HC-M. para 6.124; HM, Annexer, vol 4, aiiiex 168, SLC above, pragraPh 2.49 

135 SC-M,parn 11.38. 1 
i37 Se, Scierzi#c Evnlrrarioii, HC-M. voI 2, chaps 4-5; ~cierir~ic Relruiial, H R ,  vol 2, 

chaps 5 and 6; HR, Annexes, vnI 3,  aIiIrexes 2.5 .  

' 38 HM, paras 5.106-5.137. Sciciitific Evtifuario~r. HG!,: voI 2, clraps 2-5. On surface 
and groundwaier, sec chap 3. I 

See PM Du pu y, "Linlites maitrieIIes des pol lulions joKrées", in GeselIschaft für 
Uniwel~rechdSoc~été franqaise pour le droi~ dei  l'environne~nenr, Calloque 
Saar.h.ückerr, i Y82 (E Sclrinidi Ver hg, 1984),27-42. i 

! 



( 3 )  SLOVAKIA'S MISCONCEPTION OF T H E  PRINCIPLE OF EQUITABLE 
USE OF TRANSBOUNDARY NATURAL RESOURCES'"~ 

3.58. TI-re psincipie of equitabIe use of tra~rsboundary natu ral resources 
is centrai to tliis dispute.141 Remai-kably, SIovakia accuses Hurrgary of 
"ignor[i~rg] the unity of tlie I ~ w ' ' . ' ~ ~  Hungary fuIIy accept s .tire close 
selationship betrueer~ tlris principIe and other appIicabIe 1.u1esl~~ - Irence 
ifs rejectiorr of tlie view rhat the 1977 Ti-eaiy coristitutes some kind of 

. "errv iron~nerital code", a code yer~~~it t ir ig unilatera! and Iong-Rrm 
da~-r-rage to the environment! 

3.59. SIovakia argues that the obligation ~iot  to cause damage to other 
watercourse states is based on tlre concept of "due diIige11ce" a~rd rhat 
?Iris ailows one watercourse stale to cseare some harm for a n ~ t h e r : ' ~ ~  "irr 
the c o ~ ~ t e x t  of international watercouises tlre issrre of damage doeç w t  
exist in- i soIa t io~i" .~~~ It is 11'ue that within the co~~tex t  of a particuIar 
agseed use, some damages a11d risks Irlay be incurred by each side in 
i-etuni for tlre ovesaII h~nefits of the  Pr-oject. But as recognised by 
ArticIe 5j2) of tlre ILC Drafi Articles on the Law of Nori-Navigabie Uses 
of Irrtei~rat ional Watescourses, Id6  a11 equitabIe use of a shared naiural 
rrçource has to be ~regotiated and accepted by al1 concer~ied States. No 

. "equitabIe" soIutiori can be decided uniIateraIIy by orie State. It is not for 
SIovakia ta determi~re wlretlier tlre significant damage carrsed by tlre 
operatiori of Variant C wi1I be~refit Hungaiy in same other way - 
aId~ougIr there is rro iridicatiori of wlrat that may be. 

011 the pnnc~ple of equi1abIe utiIisation In general see J Lipper, "EquitabIe 
UtiIizntio~r", in A Garreison, R Hnytib n ~ d  C OI~ristcad Icds), Tlie Larv of 
Inrerrinriorral D?-tiii~age Basiiis (Dobbs Ferry, Oceana, 1967). 15; J Barberis, Los 
3rcu)-JUS iiarul-ales coiripartidos crrri-c e~ra<fos y eI dereclio iri te rilacioirai (Madrid, 
1979). 

HM. para 7.69 ff; HC-M. para 6.20 ff 
142 SC-M. yaIa 1 1.24 EIsewhere. e.g. witli its Ici: speciuIis argument, I r  1s ,SIouakia 

which does 50; sec abo~c ,  paragraphs 1.35- 1.42. 
Id3 In pariicuIar, rhe rule of preVe1rtioir of lransboundary damage. ~ h e  generril obIigaiion 

to cooperate, ihe obliptiorr iiot 10 causc damagc the envrronmeni beyond one's 
border, arrd thc prinç~pIe of non-discrimi~~ario~r; HC-M, para 6.18. 

I d 4  SC-M, para 1 1.26. 

145 SC-M. para 11.35. 

IS6 "Watercoursc Slates shaII participare in tlie use, deveIopment and protection of an 
iiiiernational watercourse in a11 equitabIe a~rd rcasonable manner. Such parricipariun 
iiicludes borh the nght IO uriIise the uratercoursç and the duty to cooperare in ihe 
l?rotection and de~eloprnenr thereof, as provided i11 thc pi-csent articles." Repo,? of 
rhc Iii!er.jio~iorial Laiv Cujirinr.r.rioir or< rire IY0i.X. of ifs 45111 Sessiurr. 2 Moj- 2.2 Jlzly 
1994 ( U N  Doc A/49/101 a1 2 18. 



3.60. To recoriciie its unilateral act with the {:ririciple of equitabie use 
of transbou~~dary 1iatura1 resorirces, ~1ovakia creates tlie fiction of 
Variant C as a11 "appr-oximate applicarion" of tlie Or-iginaI Projecr. TIiis 
is an unsustainable argu111e11t. TIie elements oc rlie OrigirraI Prqjcct had 
beeri negotiated by the Pa~ties on the issrrn-~ption -of a "oint 
uiidertaking".ld7 Variant C is wliolly disiiii$uisliable. Fii.sr, it ?vas 
uni IateraIIy dccided on and impIe~rierited, witllbut adequate 1101 i fication 
and corisuItation. Second, the1.e are substa~rtiai structural and teclrriical 
diffesences between. the two psojects. Variant C carinot psopesiy be 
cliaracterised as a 'Loft versio~r" of the Origin~I P I - 0 j e ~ t . I ~ ~  TWd, the 
operation of Variant C Iias creand and co~itiirpes to creaa a situation 
wirich is unbaIanced and discrirni11atoi-y in 'its effect: wlrereas the 1 .  
resesiloir Inay srrpple~nent groundrvater 1.eseIv:s III sume areas on ?lie 
SIovak side, on the Hungarian çide tlre amouni of water discharge i~rto 
the niain Daiiube aiid its side-arins, whicii is of vital i i i ipoitai i~ for the 
entire Szigetküz region, has sadicaIly decreased.1 

3.6 1. Vasiaiir C uiiilateially imposes sipiiificknt damage on Huiigaiy 
rvitlrout any benefit whatsoever. TIris is cleis fsom Slovakia's own 
interna1 Iegal analysis, wlr iclr states tliat "Vaiiarit 'C' aIIows for tlie 
opei-arion of tlie Gabrikuvo Hy<lropoiiler ~la!it as a purely iiat ional 
investment, Le., a// incorne frorn the operation ïs to go to tire CSFR",IJ9 
It is difficult to see Irow tlre resuIt ~ ~ i i g h t  be +scr-ibed as an equitabIe 
r~tiIisation of ari internaliana1 watercourse. 1 

I 

3.62. Coiitiaiy fo Slovakia's positioii, th{ idea of "tsaiisbouiidaiy 
rratrrral resources", whicli fo1~1ns [Ire fiamework in wliicli tlre principle of 
equitabIe ' use arises, is  rot incon~patibIe rvith ilre Iaw applicable to tlre 
per~nanent sovereignty oves ~iatur-al  eso or ri-ces.; As recogrt ised by tlre 
Pei-inarien t Court in the &se concerniq ~ h e  71erri~or-itll Jurisdicrion of 
~ h e  Inler.>?aIior?al Comvrission of rhe River Oder, tlre esseIrce of the 
"co~~imunity of i~itereçt iri a navigable river" arnoirg tlre different 
watercorrrse States Iras as its essenlia1 ferttu1.e "t!le perfect equaIity of a11 
I-iparia1-I This desives fro~n tlie fàct tlrat each and every 
riparia11 State presellles alid maintains its sovereig~ity ove1: the part of the 
corrr1-1ro1r river which flow on its territozy; tliis ~iortioii (as weII as tl-re 
dependent aqui fer and grorrndwater) co~isti tites its national riatural 

I 

! 
14' HM, para 10.73. 

i 14' HM. paras 5.106-5.140. and see funher above, paragra1,hs 2.82-2.89. 
149 HR, Annexes, rwI 3, annex 54 (ernphasis added). ! 
150 SC-M,paras 11.48-11.53. 

1 

I ' Tm z-l irir-j~l  hlilr-isdicfiori OJ rlre hirelsrarioizal Crirzizrri~sio*r 01 [lie River Oder PCIJ 
Ser A No 23 (1929) ai 27. See HC-M, para 6.23 ff. 



resource, over whicli it exercises "ÏnaIienabIe" and "permanent" rights as 
they are defi~red by UN GeneraI Asse~rrbIy Resolution 1803.'5? In 
pa~.ricuIar, Hungary did  rot, by entering into the 1977 Treaty, grant tu 
Czechoslovakia some sort of "perrna~rerrt approp~.iation" ovar the waters 
of tlie Danube.15" 

3.63. At the sanie ti17ie; rIie physicaf urrity of the international river 
requires tlrat eacli riparian state exercise ils sovereignty over its part of 
tfte shared 1iarura1 resource in sucli a way so as ~iot to prejudice the equaI 
rightç of other watercorri-se States.1s4 This is why there canrrot be "any 
prefere1itia1 priviIege of any one riparian State in reIarion to the others", 
as the Permanent Couri e r r ~ ~ h a s i s e d . ~ ~ ~  There is no basis for- SIovakia'ç 
asserfiori that Hungary seeks tu clairn "p~tferential rights" over the 
shared resource of tlie Da1iube.156 Hungary recogr-rises that resource as 
shai-ed and subject to the pri~rcipie of quitable utilisation, witlr aII tlre 
consequeIrces tl~at flow therefrom. This coricIusion is reached 
notwithstanding the fact that Hurigary is pariicuIarIy depende111 on the 
renewable water ~+eçources of the Danube. l 57 

(4) THE ILLEGALITY OF VARIANT C IX AGGRAVATED 
BY ITS PERMANENT CHARACTER 

3.64. The iIIegaIify of Variant C is reinforced by tlie fact that Phase II 
(at Ieast) is intended by Slovakia as a permanent structure. It is true tliat 
SIovakia continues ro "present" Variant C as "a psovisioiiaI rnea~ure",'~~ 
just as Variant C "Irad always been regardecl by CzecI~osIovakia tu be a 
reverçibIe rnea~ure" . '~~  But even as initiaIIy conceived, tfie decision to 
i~npie~nenr Variant C was taken i ~ i  tlre contexr thar it was expected tu 
bsing unilateral fittancial returns over a period of I O  yearç or. more.160 

IS2 HC-M, paras 7.13-7.16. 

53 See above, paragraphs 1.28- 1 .ZY. 

lfi4 Sc, S SchrrreI)eI, Third Repol-r ut1 rire N r r  -zrovIgn!io;laJ Use5 of I~ircfnnrio~~rrl 
Wrrre~-cocci.ses, Duc AICN ,41348. I 1 Deceinber 198 1, para 40 ff .  

155 HC-M. paras 6.23-6.28; see aIso HM, paras 7.59-7.82 

156 SC-M,parall.51. 

HM, para 7.85. 

15g SM.para4.82 
l 59 SC-M . para 4.17. 

160 scc HR, Annexes. mI 3. annex 77. 



And with coriti~rl~ed substantia1 SIovak irrvestnients, Va~+iarit C as it is 
Irow constrrrcted is plai111y i~rtepded as a perma~~erit  strrrcture. '61 

3.65. If tIr is concIrrsiun is accepnd, it under mines (a) SIovakia's cfai~n 
t l~a t  rlie Czech and SIovak FederaI RepubIic wqs negoriating and acf ing 
in good fait11 i~r  the implen~entatiori of tire 19?7 Treaty tlrr-ougliout the 
periad 1989-1992, aiid (b) the co~nrnirirreitr fo stop construction arrd 
operation in the evenr that tlie project wese sIi8w11 to cause significanr 
environnre11ta1 darnage. I 

.! 

( 5 )  IRRELEVANCE OF SLOYAKIA'S ARGUMENT ON CUUNTER- 
MEASURES I 

i 
3.66. The &vo parties agree thaf Variant C t a ~ ~ r r o t  be regarded as a 
'C couiiter--rneasure". But they do so for di fferenj reasolis. Acqr-dirrg to 
SIavakia, "the corrstiuction of Variant 'C' , entaiIs no 'breacli of 
interirational Iaw' and SIovakia Iras rro need to 6recIude wrongfulness by 
reIiance on countenneasures".162 Hungary rnajrrtains, on the conrrary, 
t l~ar  tlie i~nplementation of Var-ia~it C violates treary obIigations and 
custornary ruIes of interrratioiial Iaw: since Hu13ga1y Irad committed ~ i o  . 
wrungfuI acr prior 10 tlie CzechosIovak decisi& to operate Variant C, 
this decisi011 can110t be justifiai as a counter4ntasure. lb3 

! 
3.67. Eueii if Variant C were ro lie seen as, a cou~~tei-rneasure, its 
conscquences are w1ioIIy out of proportio~i toi arry Hungarian acts to 
wIiicIr Czeclroslovakia r e ~ p o n d e d . ' ~ ~  I 

! 

3.58. For thcse reasons, Varia~rt C was unIawful in its irnplemenrarion 
and remains unIawEu1 i r i  its execution. It was d111awfrrI under the 1977 
Treaty, was certainIy Irot autlrorised by tlrat Tre&, a~rd  was and remai~rs 
urrIawfu1 under applicable treaty ruIes, and under ge11eraI internatio1ra1 
Iaw rules relaririg to the equitabIe use of inte~.~iatio~-raI watercourses. 

# 

I 161 See above, parngrûplrs 2.3 1. 2.90-2.93; also see HC-M. paras 3.1 15-3.122. It 
shouId be noled that the disiincrion beiween rhe pIa~ined 2 "phases" of Variant C 
Iiad been conce1 vcd as cari y as 1989. I O 

Ib2 SC-M,para 11.54. 
1 
I 

I f i 3  HM, paras 7.90-7.98. 
1 

! 
164 HM,paras7.110-7.113. I I 

I 
I 
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SECTIOP C. THE TERMINATION OF THE 197 7 TREATY 

3.59. III May 1992, Hn~~gary notified CzecIrosIovakia of its terrnirratiorr 
of [lie 1977 Treaty, selyi~ig on a nurnber of IegaI grounds.Ib5 These are 
exa~ni~red irr Sub-section 1, beIow, respo~~ding to AriicIe 2(I )(cl of [Ire 
Special Agreement. However tl-rere are Iwo further agreements reIating 
to the termination of [Ire 1977 Treaty which are conve~rientIy deaIt with 
{lese. TIiey are on the one hand that CzecIrosIovakia's irnpIernentafio~r of 
Variant C amounfed to a repudiatio~i of the 1977 Treaty (Sub-section 21, 
and on the other Ira~rd, tliat the Treaîy must irr any eve~it have Iapsed with 
the extiriction of one of ifs parties at tfie end of 1992 (Sub-section 3). 

BUMMARY OF HUNGARY ' S  ARGUMENTS ON TERMINATION 

3.70. Wurigary's i-eIia~rce on fundamenfa1 clla~rge of circumstances, 
necessis, i~rrpossibiiity and supenierrirrg custorn as IawfuI gounds for 
te~.mi~~atio~i were claborated iri its Declaration and its ~ernoi . iai  and are 
al1 ' describeci beIow. EquaIIy Iawfu1 a~ld perhapç moçt important is 
Hungary's reIiance on Czeclioçlovakia's material breacires of tlie Tseaiy 
as a grorrrrd for termination. CzecIroçIovakia's insistence on 
i~nprementing and operatirig Variant C \vas evidericed iri CIiaprer 2 and 
Apperidix 6.  But eVen if Hu~igary were found nof tu Iiave iawfuIIy 
ferminated the Treaty i ~ i  May 1492, flre Treaîy was stiII terminated. If 
was ter~ni~iated either by CzechosIovakia's repudiation in October- 1992 
os by the disappeara~rce of CzechosIovakia or1 31 December 1992, in 
circurnsta~rces i ~ r  wlrich no new State succeeded as a Party to the 1977 
Tseary. 

( I 1 JUSTIFICATIONS FOR TERMINATION 

(0) Marerial bueach of the Treaties of 1976 and 1 9 77, in par ficular 
rhvough the consrrucrion qf Ymianl C 

3.71. The most il~~poriant breadi relieci o n  was the contirrued arid active 
insistence by Czecl~osIovakia on desigriirig, inrpIementing and operat ir~g 
Va~iant C. The question wliethe~. Variant C violated tlie 1977 Treaty has 
already beerr addressed. 166 So far, Slovakia's sole argument fur tlie 
consistency of Variarrt C wit1i the Treaty is its a~.gunrent based on 
"approximate application". Tt does Iror argue that Variarit C was liferally 

l t j5  For fuII analysis see HM, chaper 10; for SIamka's responses see S G M ,  
paras 10.32-10.1 11. 

Ib6 See abol,e, paiagrapirs 3.41 -3.68. 



I 
corisistent wilh the Treaty, and it does not clairnlany right i~rdependeni of 
the Treaty 10 engage in a daiiiagii~g unilkeral diversion of the 
Danube.167 Nor, appareritly, dues it contest !!rat if Variant C: was a 
breach of ' the Treaîy, it was a materic(I brenclj tvitlrin the m e a n i ~ ~ g  of 
AriicIe GO of the Vienna Co11 ve~ition, whjcli reflects c u s t o n ~ a ~ y  
intn- rationa al Iaw . Nothing cw1d Iiave be$n more material tlian 
Variarit C. I I 

I 
3.72. Huirgary also nlied, as subridiary but sril1 significaiit grounds foi. 
termination, ori otlrer breaches of the 1977 Treaîy. The uriderIyirig bases 
for thc breaches of Ar-ticIe 15 (water qualiv) aiid Article 19 (protection 
of tlie envimnnieiit) of tlte 1977 Treaiy are suiiiinarised in Chaptei 1 
as is die relationship of rliese Treaiy proviçio!is to tire correspondi~ig 
Joint Cor~tractual Plan psovisio~~s. Trie breaclies incIuded 
Czechosiovakia's failure to carry orrt jointIy 'with Hurigary a proper I environmental impact asseççrnerrt foi- the upçti-earn sectw. Thar €1 A 

I couId - and i i i  the circumstances shou Id - have, Ied to an adjust~nent of 
the pIairs for- the construction of rhe Barrage SyStem to eIrsure thar water 
quaIiiy would not be i~npaired and to protecr !lie envirrtnme~it. TIrese 
breaches were of a continuing diar-acter; they wouId have continued 
(urr Iess remedied) to the poirrt of irnpIementarion' of the Barrage Syste~n. 

1 

i 
3.73. Slovakia responds wi t l~  ?Ire argument thar Huiigay was in breaclr 
of the 1977 Tieary, not Czeçhoslovakia.IH  ken if Hungaiy were in 
breaclr - quod nonIn  - This wouId not precIrrde it fiom relyiiig o~i 
CzechosIovakia'ç rnaterial breaches 10 jrrstiSr terrnination.17 I Hrrngaty 
acted coasisteritly with ArticIes 15, 19 1 and 20 tIirough its 
ack~iowledgernent in 1989 tlrat numerou: problems remailied 
unres01ved.I~~ Hufigary had sought a cornpr-ehensive review of the 
Original Projec1.1~3 CzecIrosIovakia7s faiIure tÙ cooyerate in resoIvii-rg 

I 

IG7 SeeSM.para7.21;SC-M,paras 11.01-11.79. i 
16* See above, prtragrrrplrs 1.12-1.17. 1.33-1.41. ! 
Ib9 SC-M. paras I 0.96- T 0.97. 

HM, paras 9.18-9.42. I I 

I 7 l  Uirder Arr 60 of rhe Vienna Convenrio~r, a Sate may ternii~iate for bieach even 
thougtr i t  i s  ifseIf in breach of the trcaty 011 some o~he; ground. I t  i s  a necessaty and 
sufficient basis for rerrninarion of a biIaterrrI treaty fpr breach lhai tire orher pany 
has cornmirtecl a matcria1 breach of rhe rreaty. Sec HM, paras 10.86-10.90. 

17= For concems raiscd prior ro and through 1989, see ihove, paragraphs 1.87-1.92; 
HR, Annexes, vol 3, annex IO. ! 

173 No srudies were carried oui which couid serve as th{ equivalcnt of an EIS or EIA 
for rhe OriginaI Projccr; see above, paragraphs 1.54- 1,.84, and see hrther Scieizrr$c 
Evnlwaiiozclrl, HR, vu[ 2, chap 7.5, with references Io e&~ier pleadings. Thcre was no[ 

I 



the nun-rerous environrne~ltal concerns was a key cornponenr of its 
breacheç. OveraII it r-ernained steadfast in irs insisterrce 011 construction 
of GabCikovo with or rvithout Hungarian participation. k74 

f i) Fundumen ral Change of Circumsrances 

3.74. In additio~r, Hnnga~y kvas justified i ~ r  1992 in invoking 
fundarnerita1 change oof ir-cu~-rrstances as a basis for termiriatirrg tlie 1977 
Treaiy. Numerous changes Ilad occui.i-ed, changes w11icIr had speci fic 
effects in terrns of tlre viabilify of tlre Original Project and whicli 
cumuIariveiy constitrrted a fundame~itaI change of cir-curnçtances within 
the rnca~ri~rg of Article G2 of the Viema Co~tverition and of gerieraI 
inter1rationaI Iaw. i75 

{iJ The ayplicable IegaI sr andard 

3.75. SIovakia and Hungary are in agreement that Article 42 of the 
Vierina Co~rvention in substa~rce reflects tfre ruie of general i11ternariona1 
Iaw by whiclr a paIty can termiriate a treaty because of fundamenta1 
change of circumstarices. 176 Most of the co~rcIrtsions whidr Hungary has 
drawn f~-orn tlie Court's jurisprudence, State practice and doctrine as to 
fundanrental cfrarige of cii-curnstariceç seem tu be accepred by 
SIovakia.177 

eveIi aIi urreriipr io çarry out an EIA for Varianr C; sec HR, Annexes, vol 3,  
annex 70. 

I 74 See conrrrra SC-M , para IO. IO I . 

175 See further HM, paras 10.59- 10.85. 

* ihat rhe existe~rcç of tfrc çircumstnnces rlrouId Iravc consritured aIi essenlia1 hasrs 
of tlie coIrseIr1 UT ihe parries IO bc bouiid (SC-M. makes no inc~rtion of ~ h i s  
requIrement in ArticIc 521; 

' ihat perfor~nancc ha5 to be "so~nellii~rg essent~aIIy different froin rliat originaIly 
undertaken" (SC-M. para i 0.52: HM, para 10.68); 

+ tlrar changes i n  rhe Iaw cal1 consiiiuie a vaIid grouiid fur invoking a chang of 
circumsta~ices iinder AriicIe 62 (SC-M, para 10.53, HM, para 10.70I4)1; 

* rllirrr rclevant "'elements of llrc TreaIy are ro be ascertaincd not just €rom i ~ s  iexl 
bu1 from IIre Iiistory of negoiiarions" {SC-M. para 10.67; HM, para IQ70(2)). 

I n  SIv~akia has ~iot dispr~lcd the hIIo~ving propositions: 

"the circums~ances in qucstIon do not Irave Io bc the moiive or expressed 
raiionaIe for rhe rrcaty {HM, para 10.70(2)); 

* changes which "imperiI rhe existence or vital deveIoprnenr of o~re of rhe primes" 
can constiir~te fundame~rial cliaiiges of circumsrances" (HM, para 10.67, ciling 
Fi.rlit.{ies AtiYsdictio?i Cases ICJ Rcp 1973, p 3,491; 





( 3  ) whelheu a Siaie ntaj7 irwoke Jzind~mew~aI change qf c ircujrl.rlancr?s 
if it.7 uwn C O I ? ~ Z K I .  although no1 ihe subsfanrial cause of rhe 
change in circurrw~~nce.~, corirlr-ibured ILI I I ~  change. I 82 Hungar y ' s 
positiori is tl~ar Ai-ticfe 62(2)(b) oirly disqrraIifies a State from 
invoki~~g a ft11rda1-11enta1 change wlrere il can be çaid that the sole or 
esserrtia1 cause of tire clrange is the wrongfu1 act of rhat State. 's3 
The pur-pose of A~?icle 62(2)(b) is to psevent a State F I - o ~  relyirrg 
on itç o w ~ i  wro~rgful act as a justificaf ion for ter~ninaf iorr. TIrat 
purpose has IIO appIicatiori where the substantial cause of the 
funda~nental change of circumstances is a cumuIative series of 
clra~iges, whiclr were, considered together, outside tlre cont roi of 
the State inifoki~ig the clra~~ges. By co~rtrast, SIovakia treats each 
camponent of the clrange of circurnstances as having to meet tire 
criteria of fundamentai clrange as a wIroIe.Ig4 There is rro warrant 
for. this atornistic approach either i11 t I~e text of Article GZ or i ~ r  
gener-al international Iaw. III  the psese~lt case, the reIeva~-rt cllanges 
were esserrtiaIIy oufside of Hu~rgary's co~iti-01, and were not due to 
farr It on its paif. 

{ii) The nyplicarion offut?dmreniui change of circurrtdtrnces in Che 
pr.e,renr case 

3.77. In the period 1989-1992, there weie draiiiat ic cliaiiges iii Central 
and Eastern Europe gerreraIIy and ~ I I  Hurigary and CzecIroçIovakia 
çpecifically. TIlese cha~iges wese whoI Iy u~ifoi-eseen in 1977. TIiey 
significant Iy irnpaacted on the 1977 Treaty and the OriginaI Project, and 
they were cumulative upon earlier- changes in the conditions for the 
Piqject (cg., rhe failure of Soviet aid) wIiick had already reiidered it 
marginaI. To su~nnrasise, ieievarit changed circurnstances included: 

* Polit icaI chariges, inclnding tlre faII of con~rnurr isrn; rhe dissoIution 
of the Walsarv Pact; tlie I~oIding of tlre first free elections ;II 45 
years; the adverir of public parfici paf ion i ~ i  the poIitica1 decision- 
making prpceçs, subjecti~rg that process to public sciutiny; / 
iircrease i r i  goverfiinenta1 .accounrabiIity to its peopIe, and the 
cornmencernerit of privateiy owrred and uncerisored Irewspapess 
arrd I-adio statiorts. 

* Economic dianges, incItidirrg rlie transit ion fro~rr a non-market fo a 
market econoIny; ttre dismlutiori of COMECON; tlte e~rd of srate 
srrbsidies to faiIiirg indusrsies, the e11d of guaranteed frr II 

- 

I aZ  SC-M. para 10.73. 

HM,para 10.80. 

ls4 SC-M. p a n  10.61. 
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ernploymenf, and changes to a market-ecoriomy approaclr i-eqriirirrg 
cost-be~iefit analyses. ! 

* Clranges i ~ r  environrneritai knowledge; and law, furthering 
understanding of the relatioris betweeii d&veIoprnent projects and 
their environmenral effects; increase irr ; ge~reral environmental 
aivasmess, and rhe adoptio~r of procedures for assessing 
environn~ental impacts. i 

I 
I 

3.78. Hurigary has never suggested that anyi one element of rhese 
changed circumsrances would be s u  fficie~rt t o  eorrstitute a fundamental 
change of circurnstances in reIation to che 1477 Treary.ISs These. 
circurnsta~~ces were intricately Iinked with une another. The polirical 
system subsumed the ecorro1-nit systeni; i ~ r  trrr~r, the ecorrornic 01-ieritation 
deteimined the environmenta1 priorities of the région. Ig6 The politicaI, 
econornic, and envi~.onmentaI circu~rrstarrces of tlie pre- 1977 period taken 
together were "an essential basis of the consent of tlie parties to be bourrd 
b j  the treaty". Indeed, although it is not IegaIIy ;iecessary that the 
devant changes be specified as significanr in tfie ti-eaty-this was in fact 
the case with rlre 1977 Treaîy. i 

! 

3.79. The Tseaty envisaged an ecanonric qbj~c'tive: "rnutuaI in terest in 
rhe bi-oad utilisa1 ion of the rratural i-esources of the Bratislava-Budapest 
section of the Danube River" to attain the bene,fils of "deve1opment of 
wale; resourceç, energy, transport,' agriculture and or her secro~s of tlre 
rrationa1 ecoIrorny of the  Co~rtractirrg Parties.: Tt also specified a 
srrulegic or yolilicaj objecrive: strengthening "fmerna 1 seIat ions" and 
zig~rificarrtljl contributirrg to "tlre wcialist inkgration of the. States 
members" of COMECON. Ig7  

1 
3.80. For the  1977 Treaty tu serve (1) as an econornically beneficial 
"joint i~ivestme~rt'" 8X arid (2) as a veIiicIe fo? "sociaIist integration" 
fI~wugh COMECON, the Tr-eaîy was desig~red arrd expressed to be (3) "a 
single arrd i~idivisibk operatiorra1 syçte~n" to produce peak power. 
tfiipugIr power plarrts and reservoirs Iocated upstream and downstream 
on the Danube,Is9 and (4) a framework treaty, caIIing fol- adjustnreiit and 

IS5 SIouakia cont~nmIly ~rnpIrcs thil Hugary 1s rcl;ing 011 each co~npo~ient in . 
isolalion. See SC-M, paras 10.61, 10.73. 1 

Ig6  5ee HR. uoI 2, Appendix 3.  

Ig7 Both objecrives are expressed i ~ r   ire Prearnble Io; the 1977 Treaty Sec HM, 
paras 4.04-4.08, 10.73-10.74; HC-M. paras 1.12-1.19.: 

i88 AI? I(I) alrd prearnbuIar para 1. See discussion or thE subsranlive elements of the 
fundlrnicntal c h a n g  of circurnsranc~s in HM, paras 10!73- 10.77. 

Ig9 Art l(l). 
I 

! 



revision i11 tlié Iight of "reseasch, expIoratio11 and pIanning 
ope1ntions".I90 In additio11, it  was ( 5 )  a treaty açsumed to be corrsisterit 
with environraenta1 p~+otection.'~l 

3.81. By May 1992, tlre changes i11 tlie political, eco~ro~r~ic  and 
erivirprrmenral contexr in w1iich rllese rreaq goals a11d paramelers cuuI3 
be viewed had 1-adicalIy trarisfor~rred the extent a~rd irnpacr of Hnngarian 
obligations stiII to be peifor~rred under the Treaty, i-e., the building of 
Nagymaros, downsrrearn, and the closure of the Da~rube River at 
Durraki Iiri, upstrearn. 

(a) An ecofianricc~i/y bem==cialjoinr invesrrnenr 

3.82. The GNBS was to be a joint inxlestment which was econornicaIIy 
bendicial tlrrough [Ire deveIopment of flood co1rt1-01 ~-~rechanisrns, 
trarrspo~t, energy, agriculture, forestry, and otlrer- sectors. . It couid unly 
be viewed as ccorrornicaIIy beneficial in the context of the economic, 
political arrd environmenta1 conditioris prevaiIing in the pre- 1977 period. 

3.83. Tlre ecoriomic indices at tlre tirne did nor distinguish betwee~r r-eaI 
price changes arrd inflario~~ary price clrarrges in dderrnining tIre 
ecoriomic virtbility of a pi-oject. As a result, eveIr very bad economic 
investrnents could Iook fawurable. Even appIying the "D irrdex" systern 
trsed at the tirne tu determine the viabiIiiy of inveçt~nents, the Project was 
rrot viable; it could onIy be juçrified because it w a ~  expecrd to have 
various indirect deveIopinent or polit icaI benefits.Ig2 Indices applied iri 

s~cialist eco~ro~riies genesally favot~red Iarge prajects and cornpIetioii 
earIier rather than later. IY3 Env ironmental costs wer-e ~ror factored into 
rhe econo~nic equation at aI1. 

3.84. The poIiticaI and econo~nic context psior to concIusio~r of tlie 
Treary inçulated the COMECON countries frurn the enesgy sl~ock of the 
early 1970s. Co~-rsequentIy, tliere was Iess concern withirr COMECON 
for the reIat ions between energy use and ecowrnic developme~~t. 
COMECON countries co~rtinued to ernphasise the develogment of 

'30 Art S(3). (4). ( 5 )  

Ans 5(5)(a)(5). 5(5)(b)( 1 3) ,  1 5, 19. 
I V 2  S U E ~  benefits, oTk~i rcfcrrcd rn as secondary be~refirs, are normally no1 included ;II a 

cos[ benefit anaIysis because developnie~rts in une place usuaIIy iake resources away 
fmm ar~orlier excep1 during periods of h ~ g h  unempby~ne~r~ of labour, capi1;il. and 
orlrer resources. See Norgaard Rcport, HR, '101 2, Appendix 4. 

193 See HR, vol 2, Appcndiw 4. 



e11ei.g~-intensive sectors and to use enesgy inefkcieritiy througIrout tlieii. 
econo~nies untiI weI 1 irrto the I 9 8 0 ~ . ~ ~ "  1 

I 
I 3.85. As of 1992, there had trot just bee~i "[a]dverse e c o ~ ~ o ~ n i c  

circu~~~stances" or niere "financing difficultie$" as Slovakia seeks to 
qualib There &as a wholesaie coIIaQse of the political and 
eco~rornic system which Ilad operated tliroughout tlre region over 4 
decades. In this context, tlie Project was an econoniic dinosans. I 
Irnproved ~lavigation was of 1naigi11a1 sig~i ifica~ice to either corrntry 's 

I 
eco~rorny. 196 Fui~Iier irnproveme~rts in flood GOII~I-01 inechanis~ris liad 
been made unnecessaiy by i~~vestments specificnlly targeted at flood 
~ o n t r o l . ~ ~ ~  By contrasr, rosses wouId be sbffesed in the areas of 

I 
agi-icultu~-e, for-estry, and fisIiei.ies, and tlrere wouIti be Iorig-terrn 

I 
de gradation^ ro tlre soi1 s t r u ~ r r r i - e . ~ ~ ~  The despuction of the ~vetIarrds 
rvould cause substantia1, though .eco~-ro~nicaIlj: unqrra~~ti fiable, losses. 
Because of clie poIiticaI changes, tfrere were no In~rge~. the f a c l o ~ ~  of 

I 
sociaIist integration os strates to add to tlle econo~nic equatiori of the 
"joint iiivestment". Tlie "joint invesrnieiit" i ~ i d  becoine an economic 
disaster, dipiomaticaIIy describecl by the ; Europeari Bank for- 
Reconstructio~~ and DeveIopnreirt as beinig ]"of dubiouç econo~nic 
vaIueV.'Y9 i 

I 
3.86. For Hnngary and CzechosIovakis, F e  dissolution of tlie 
COMECON ended their econornic security. Botji counrsies were seeking 
to becorne fuIIy-fledged market ecorromies, having becorne menlbei-s of 

I 
the EBRD i11 May 1990 a~rd sigrring Associatip~r Agreements witl~ tire 
European Cornmunities iii December 1491 which corn~nitted thel-II to 

I 
deveIoping their iratio1ra1 envirori~nentaI protection standards a~ id  
supporting eiiviroilineritally susrainsble deve~o$ii~e~it. Nei thes couiitiy 
had access ta large suppIies of subsidised energy. Both iueie being 
fo~ced to foIIow the sreps other cou~itries Iiad itake11 i n  fre 1970s and 
1980s, which invoIved a move to smaI1er projeets arrd iricreased ene1-gy 
efficiency .zoo These ecanarnic changes rendereg tlie ecu~roi-i-iic objective 
of the 1977 Treaty unobrainabIe. i 

! 
! 

See I-IR, vol 2 ,  Aypendix 4. - 

195 SC-M, para 10.62. 

Ig7 See HC-M. paras 1.172- 1 .,i 77 and Laczay, HC-M, AGrexes, v014 (part 1 ), niinex 9; 
see also Scienrific Evnlziaiio~r, HC-M. vol 2, chap 2. \ 

I IB8 Se: Scimjific Rebir~~al, HR. vol 2, chap 3. 

Ig9  HR, An~rexes, vol 3. anncx 92 

Sec HR, uoI 2, Apperrdix 4. I 



L 

147 
I 

(6) SucitllisI I~egraiion 

3.87. SociaIist integration was ofle of the pri~nary objecrives of the 
1977 Treaiy arrd aIso tlie basis of t11e T~-eaty.~Ol It had NO intei-Ii~rked 
cornpo~~erits, one poIi ticaI and orre economic. 

I 
3.88. PoliticaIIy, rhere was sig~rifican~ Soviet invoIverne~~t in the 
Project, i~rcluding pro~nised Ioa~rs .~~ '  The Soviet U~rion was involved in 
the Project's p1ar-111 i11g a~rd implementatior~ for over 25 yeass (fsorn 1954 
to 1980): tl-re detaiIs of tftis i11vo1vement are set out i r i  earIier 
pIeadings203 and are surn~nar-içed in voIurne 2, Appe~ldix 3 ,  of this Reply. 
The Soviet Uni011 wislred to seduce the dernand for Soviet 0i1 suppIied fo 
Eastern Europe at $ 4 1  beIow market rates u11der clie brrrteri~rg syskrn of 
tlre COMECON. It also had a straregic interest in impi-ovirrg rravigatio~r 
and communicatioris thr.ough a sysfern of darns extendi~~g from Austria 

I (the westenr fr.onries o f  the sociaIist bIoc) to the Soviet Uriion, a11d tlre 
GNBS was p1a11rred to be an integra1 pa~? of that s y ~ t e m . ~ ~ ~  

3.89, As tire 111ost powerfu1 count~y >vitIrin COMECON, the Soviet 
- U~iion ensured that its interes<s were served by COMECON . 

program1-1ies.20Vts Irrstitute, Hydkoprojekt, was responsible for CO- 

ordi~ratio~~ oIr behaIf of COMECON i ~ i  rerms of pIanning the Danube's 
utiIisatiun. l n -  197 1 COMECON adopted a Cornplex Prog~+arrirne for the 
Fui-iher Deeperiing and lmprovernerit of Coogeration and the 
DeveIopmenf of SociaI aiid Economic Integratio~r of COMECON which 
promoted "the co~rstruction and operatio11 of joint ventures for the 

J production of eIectric e~rergy" and "the increase of the proportion of 
hydroeIectric ener-gy in the baiance of fuels and energy."206 The 1977 
Treaty was specificaIIy said to be "an i1rtegra1 par3 of tlie comprehensive 
programme for the deveropment of sociaIist ecorronric integsat ion of the 
COMECON coun t ries".207 CzecI-~oslovak ia and Hunga:ary i-equested 

201 See above. paragraphs 1 .a-1.06 for tlie parties' argurncnts on ~ h i s  point. 

Scc HR, uoI 2, Appendix 3. See ri150 HM, paras 4.06-4.08. 

HM, paras 3.16-3.43. 
204 Sc, HM, paras 4.06-4.08 alid HC-M, para 1.19, on straregic purposes of the 1977 

Trenly . 

- TheI977Treaty~uasaiypicalCOMECON~rea~y.ForexampIe.iispaymeii~and 
barter provisions were typical o f  COMECON rieaiies. See above, parngraphs 1-05, 
1 06. See aIso HR, vol 2, Appendix 3. Corzrr-a SC-M. pax-a 2.07. 

?O6 H M ,  para 3.27, ciling Tire Cornplex Programme of COM ECON, 6 August 197 1 

207 HM, Annexes, vol 4. annex 7: sec aIso d~scussion above. parngraplrs 1.03:1.06. The 
1ioIit1cnl decision To proceed w~tlr thc Projecf was taken just weeks afler 
COMECON'S complex prugram~ned was adopted. 



I Soviet Ioaris totalling 300 miIIiori ~ u b I e s . ~ ~  : EventuaIIy, the Soviet 
Ufrioi~ agreed to give Hu~rgai-y substa~rtiaI aid ib the foi-1n of eqiriprnent 
arrd specialist services totalli~rg appsoximately 100 111i1iiorr rubIes.209 

3.90. By 1992, COMECON &id rlie Waisiw Paçt had bot11 beeii 
disrolved. Soviet tloops liad lefi ~zechosloiakia i i i  May 1991 aiid 
Hurigary 'in Junc 194 1 . None of the former co~nmnnisr couritries, other 
than Czechoslovakia, expressed ariy strategic orjeconomic i~rterest irr the 
T r e a ~ . ~ I V I r e  prornised Soviet Ioarrs never! materialiçed21 l Both 

I Hrrngaiy and CzechosIovakia were rnovirrg ton frec-market econo~-~-ries, 
I 

subject 79 the full pressure of internationa1 e11er-a markets and ivere 
b e i ~ ~ g  forced to use eirergy rnore efficie~iriy.~~~ TIie econo~nic 
inefficia~cy of a projecf foi one coiintry could nu Ionger be offset by 
strategic or "sociaIist iritegration" benefits. 

3.91. The claiin tira* tlie.iefereiice to COMEiUN in the preanible is n 
"stylistic formaIity''?I3 alrd rl~ar the 1977 ~redty involveci a "norina1" 
industrial project214 cai~iiof be aççepted. Nor i{ it tiue tliaf COMECON 
invoIve~rrerit was rnerery notional. To quote a &port on one of riie earIy 
~regutiating sessiorrç reIariirg tu the Project: i 

Minules ol ihc Meeting of the ~uii~a~an-~iechosIov~k-S~vict CO111~1tntions l n  the 
I 

Prcparalion for ReaIisaIion of the Gabtikvvo-Nagy~naros Barrage Sysicm. 16 
Jn~rr~ary 1975; HR. Annexes, vo1 3, a~riiex 45. 1 

1 
For the Agree~nenr hetween the Sovict U ~ r i o ~ r  and 1Hungary. see HM, Anncxcs, 
vol 3,  nnnex 23. Sec also HM, pan 4.05. 1 
For exarnplç, the Sovier Unron changed to worid ~narket pricing for 11s ail in 1990; 
HM, para 10.74. On stra~cgic ard eco~ro~nic !changes scc aIso HC-M. 
paras 1.178-1.189. 

1 

I 
SC-M, para 10.69 argues that "rhc unavailabiIity i~a  recent years of COMECON 
based lonns" do not conïiitutc a "clranged circu~nstahce". Bu1 Hungary o~rly gave 
iha~ as one component OF thc Iai-ger cha~iges in ewnobic circurnstanccs wliich look 
pIace in thc rcgion, and whicli irnpac~ed upon thc Trcaiy's objective and basis of 
"sociaIisr inte~rat~on." SC-M, para 10.70 argues thai lhe Soviet Ioan wouId Iinve 
served IittIe purpose un111 cvnstru~iion nt Nrrgy~nabs occumed. Ku1 it was stilI 
relevant in  tçrins of cliang IO a Treaty w111ch providcd for Nagymaros. 

1 

Sce HR, voI 2. Ap~iendix 4; see aIso HC-M. pal-as 1.140-1.203. SIoVak1a sircsses 
rhat "Li11 caiinot be said tliat a Srate may daim hindarieninl change of cIrcurnstiinces 
whencvcr ir niiscaIcuIales ils Iong-terni cncrey reqirelnenrs, OF f~nds a[tcrnafive 
cncrgy sources elsewhere" (SC-M. para 10.72). ~ u ~ r & i ~  is in coniplcie agrcclnenr: 
i t  hns   na de 110 such daim. 

I 
SC-M. para 2.06. 

SC-M. pns 2.06-2.07 



"TIre joi111 production of power plairts is an outstanding exampIe 
of ecoriornic coopesation among sociaIist countries. It iç proof 
t1rat the cooperatiori irnpIemented within the  framewoi-k of 
COMECON is efficient, because afier rhe suspensio~~ of 
fruitIesç negotiatiorrs conducted for many years berneen tire two 
countries on tlr i s  issue, tlre 1-eIevan t resoIutions of COMECON 
psovided a basis for cont i~~u ing the riegotiatio~rs and for arriving 
at a rnutuaI understandi1rg.""5 

3.92. A "single and indivisibIe operatioria1 sy stem" was rlre primary 
mechanism for realisi~rg .the goaIs of the 1977 T i e a ~ . ~ ' ~  SIovakia 
accepts this.=17 The Nagymaros Bai-rage ivas esse11tia1 to the Origi~~aI 
Project, poIiticaIIy and econo111ica1Iy. Nagyrnaros furrlrered "socialisr 
integratio~~", aIIowirrg for- berter ~ravigation from the western border of 
tire sociaIist broc ea~twards.~'"~ t IIowed f a -  peak p o w r  psoduct ion, 
both at GabSikovo and at Nagymaros itself. OnIy witll Nagy~r~ai-os cor11d 
inrpr-oved navigation be factored irrto tlie econoir~ic calculations. 

3.83. As of 1992, the single and indivisible operatioria1 çclren~e had 
diçsoIvecI. CzechusIovakia was iippIernenting Variant C and had .insisted 
on diveI?irig tlre Danube and operating GabFi kovo uniIater.aIIy, in a 
mannes wlloily outside the scope of the 1977 Treaty.'IP Hungary iiad 
suspe~rded construction of tbe barrage at Nagynra1-os as a result of serious 
corrcerns aborrt environmental impact, coIrcerris wlrich have been fuIIy 
substantiated by Iater- Peak power product io~r was impossi bIe; 
i~nprvved navigation couId no Iorrger- be considered an econornic beiiefit, 
arid couId i ~ r  aIly evenr be achieved in othei. way~ . '~ '  

y5 Iiilonnation Docr~mcnt for the Polit~caI Co~ninitIee of Ihc Hungarinn SociaIist 
Workers Party oir tlic Govcnrrnc~it Cornmirtee Negoraiion, Prague, 6-7 Octobcr 
1958; HR. A~i~rexes, vol 3, annex 37. 

* (6 HM. paras 4.09-4. I 0. 

217 SC-M. p r a s  2.17-2.1 S. 
? 1 8  There were no major naviga1io1raI i~npcdi~ncnts in the arerch of the Danube wlriclr 

is now bypassed by Vananr C's head a~rd tail[-acc canajs. See HC-M. 
paras 3.89-3.90 alrd Laczay, HC-M. Annexes, voI 4 (part 1). axiirex 8. 

? 1 9  Slovak~a îinds i t  "significa~rt [Irai Hr~ngary docs nut ~nçIude the implemen~atio~r of 
Varranl C as a fundame~rtaIIy cira~rged circurnslance". This ignores HM, 
paris IR74(2), 10.77: HL-M. paras 5.47.5.48. See übovc, paragraphs 2.83-2.89 on 
rlrc diffcrenccs belween Variant C alrd tlie Ongi~raI Projcct. 

IZ0 3ee Scieiii$c Evc~luariari, HC-M. vol 2: Scicriiific Rduirrii, HR. vol 2. 
2?1 Sce above. paragraphs 1.1 1 1 -1.1 12, 1.139. 





could be c o ~ r r ~ I e t e d . ~ ~ ~  At thai stage, "technica1 fixes" coulci be 
i~rçtiruted. Monitoring was pippoçed to "obtain objective in format io~r as 
to how t he barrage sy stem wiII i~iflnence the adjoini~rg e~rvirori~r~e~rt, a~rd 
onc can obtain data for perfor~ning any Ilecessary 1iieasur.es i n  the 

Wliat tliose rneasures rnight be it stead fast Iy refused to say. 

3.97. A Itlrough €Iris represents the inai11 tlrrust of the Slovak a~.gument 
(as of tlre CzecIrosIovak positiorr at tlie tirne), SIovakia introduces a 
subsidiary theme; it assei?s tlrat  riod di fi cation riras possible in key 
respects. I r i  partictrIar it states that Czechoslovakia Irad decided on a 
signi ficant rnodificatio~i to tlre discharge regi~ne, invoIv ing a normal 
discharge of 350 rn"s wirh periodic (weekly) i~rrr~rdations of at Ieast 1 300 
m-lis.232 

3.98. The essenlia1 difficulty Iiere iç that there is no evidence in die 
record tfiat tlris important offer was ever comirrunicafed to Hu~rga~y. 011 

tlie contsaly, the public position of Czeclroslovakia was always one of 
adheience to tire water disclrarge regime contained not i r i  the 1 977 Treaiy 
itself but i r i  the Joint Contractual Plarr, perliapç witli the possibility of 
minor ~nodificatio~rs. Of pa~ricular significance is the idea of reguIar 
i~rn~rdationç of rIie flood plain, whiclt are essentia1 ro niaintaining the 
wetIarid e c o I o ~ . ~ ~ ~  And rlie public positiorr of CzecirosIovakia at tlre 
tirne finds an echo in the preserir position of Slovakia, which refused the 
EC reco~nnre~idations for an interi~n water ~rrarrage~rre~it regime, alid 
favouss a static syste~n of "çIow-flow" water management in the side-arm 
systern, one witlr ver)' Ii~nited discharges whiclr do nothi~rg tu reflecr rlle 
dynamics of the river.234 

{el A rreag consis?ej~~ wirh environmert fol pwreclion 

3.99. Cliapter 1 aIready describcd the riatui-e of tlre 1977 Treaty arid tlie 
reiation of its Articles 1 5, 19 and 20 to i~ite~.~~atioiinl envii-oiiinental 
I ~ W . ' ~ ~  In the pse- 1977 period, coIrcepts suc11 as rvetIa11d conserrration, 
bio-diver-sis, envir.o~~mentaIIy sustainable developrnerrt, e~rvii-oii~nental 
impact açsess~rrents, PubIic participa? io~r i ~ r  e~rvii-ori1rrerrta1 decisio~i- 

230 See HR, uoI 2, Appendix 5, paras 36-43. 
231 HR, An~rexes, voI 3 ,  annex 77. 

232 See SM, paas 2.69-2.70. 
?33 SFF ScienliJc Rel~uiral, HR, voI 2. chap 5. 

See Scierirific Relrlrifal, HR, rroI 2. clraps 7.2-7.7. See also above, paragraphs 
2.94-2.105. 

235 See above, paragraphs 1 I2- 1 58: see aIso discussion in HC-M. paras 4.20-4.24. 



I 
making and cosy-beriefit a~ralyses with e~iviro?rne~itaI costs factored in 
were not conrmoa-pIace. They were virtualIy jrrorr-existent in Hungary 
alrd C~echosIovakia.'~~ For example, i r i  the governme~ltal directive on 
tlre standards to be used for enesgy pi-ojects, il bas smted that "costs for 
nsing Iand ... do trot quaIiS, as expenses frorn a jieopIe-s econorny poi~it of 
view".2T7 TI1 is i111pIied tliat there would be no ~seconornic calcuIations of 
a pi-oject's expected irnpact i11 terrr~s of Iand dkgradation. The Original 
Project was "an engineering visiorr of lroxj the Danube could be 
transfos~ned into a 'civiIized env i ronn~en t " ' . ~~~  1 

I 3.1 00. In the 1 %Os, rratio~ral arid internationa1 g~rviipn~nerital protection 
standards (incIuding €1 A a~rd EIS requii-emenis) were becornirig much 
inüie 5t1 ir~gc:t.rrt, parii~uIarIy in reIatiorr to grohdivater prorecrion. To 
take onIy oIre example, the UN Econo~rric ~4InInission to Europe, in 
ivhich Hungary and Czeclroslovakia participa&, adopted a series of 

I ~rreasures designed to enhance gipundwate; protection.239 TIris 
culrninated witlr tlie adoption by the UNECE of tlre Charter on 

I 
Groundwater Management i11 AprqiI 1989, shortly before Ho~iga~y  'ç 

suipension of coiistsiictioii af Nagyrnaros in the  coiitext of grouiidwater 
c011cernç.24U I 

1 -  
3.1 0 1. The Charter indudes nulnerous prdvisions which support 

I 
Hungaiyos apprvaclr to groundwater nianage~nerit and protection. 
Section II recognises grou~idwater as "a naturar resource witlr economic 
arid ecologicaI vaIue" and caIls for strategiei to preserve its quaIiiy 

l 
whic11 s1rouId a i ~ n  at "sustainable use".241 It ?r~pports tlre use of "best 
avaiIabie tech~~oIogics", "speciaI protective Irieasures to aquifers", a~rd a 
rrrarragement approach whiclz errcornpasses "a6uifers in their enlir-ery" 
and cornbars "lowei-ing of the groundwater  able".^^^ Impact assessrnent 

I 
should be adoyttd for- "a11 projects in any econorr~ic sector expected to 
affect aqiiifers adverself', with particular attedtion being giveii "io the 

I 
I 
I 
I 

236 The phiIosopliy was '*{o]nce a socialisr society is cstablislred aver rhe whoIe of uur 
pIaner, ecoIogrca1 cnses rviII ccase." See HR. vol 2, Appendrx 3.  

I 237 Joint Decree 311974 (VIII. 16) of the NotionaI PIa~rnjirg Office and rhe Minislcr of 
Finance onInvesrmenls, HR, Aniiexes. voI 3, annex 9. For further discussio~r, see 
Norgaard. HR, vu1 2, Append~x 4. i 

23S Norgaard, WR, y01 2. Appcndix 4. 
! 
I 

239 See, e.g., Decisio~r on I~rTernaTio~raI Cooperation oh Shared Waler Resources, 2 
ApriI 1992. ECUDEUD (XXXVIII); Decision on! Cooperation in the FieId of 
Transbou~idary Waters, 25 ApnI 1986. ECUDECIB(~-1): Decision on PrincipIcs of 
Cooperation in ~Irc FieId of Transhaundary Waters, 10 ApriI 1487, ECEIDECII(42). 

741 Ibid, Seciion lI(1). I 

I 
242 Ibid, Seciron$ III(1i and (21, Y I(2 jand X(4). I 



irriportant yole gro~indwarei- plays in rhe ecolagical ~ ~ s r e r n " . ' ~ ~  TO that 
end, impacr assessinents are ro be undertaken "at ari early srage of projecr 
planriing" and "shotiId corir iriue during rtle con.s~uut.liovr phases-...of a 
projecr, i i i  ordei to keep under review u ~ y  adverse impacts ori 
groundwater- resources before, dtrring and after Iitrrnan inteivent 
Where aquifers are "uriiqne, eridangered or already impaired, 
grotrridwater protection srraregies shou Id carq derisive tve igl i~ . . . "~~~ 

1 

3.102. '1-Iiese deveIoprnenrs were sripplernented by groiving snpporî for 
deraiIed environmenta1 impacr assessinent requirements, as evidenced by 
the EC's 1985 ~ i r e c t i v e , ' ~ ~  [lie 1987 UNEF Goals and Pi-incipIes of 
Environrneiiral Iinpact A ç ç e ~ s r n e n t , ~ ~ ~  and the WorId Barik 1989 
Opeihat ioiial Directive on ErivironrnentaI ~ s s e s s r i i e n r . ~ ~ ~  

3.1 03. By the end of the 1980s, it was ciear tliat the standards of 1977 
for- the protection of the eiivironrnent, of water quaiity and of biodiversity 
were iiiadeq~ate.'~9 Everi construed progressively (as Huiigary contends 
tfrey shou1d beZ5O), Articles 15 and 19 of the 1977 Treafy were tao 
general and urgeritly needed srrpplementarion. Viewed as a /ex syecialis, 
uninodified by Iater deveioprrients (as Czechoslovakia in effecr viewed 
rfiern and as Slovakia ii&v expressly argues251 ), rhey orily sliowed inore 
clearly the iiiadequacy of the Treaty irseIf. Nor was it enough to propose 
rrrispecified 'knviroiimeiiral gnaranteeç" to be corltained in a separate 
instrument, whiIe ar the same time proceeding by al1 rneans to give effecr 
fo a Project which tlrrearened rhe very damage rhose guaranrees were t 

strpposed to preveiit, and wliicli did so nor incidentally btrr as a very 
coridit ion of itç iriterided ~~er-atiori.'~' 

3.104. The srandards in qirestiori were not externa1 imposirions so fai. as 
tlie parties to the 1977 Treaty were concerneci. I ~ i e r  nlia, as a restrit of 
their participation in UNIECE, CzechosIovakia and Hungary were in the 

243 21 April 1989, ECEIDECE(44), Section XIV( 1). 

244 Ibid, Section lX (ernphasis added). 

245 Ibid,Sec~ianXVII. 
7_45 CounciI Direciive (ernphasis ziclded) S5/3371EEC. 01 L 175,s JuIy 1985,40. 
247 UNEPIGUI4125 (1987); see nlso UN cenerai Asscmbly rcs 421184 (1987). 
'48 Operarianal Drrecrive 4.00. Annex A, EnvironmenraI Assesstncni (1889). 
249 Sc, generilII y ,  EU W i ison, LIiologicd Div~rriiy ( 1988); A Gordie. The Ahrare of rlw 

5rvi:1i.oiiii1e1ii (3d edn. 1993). 357-368. 

Src above. paragrilph5 1.34, 1.58. 
25 I See SC-M. para I .39. 

'52 See HM, para 3.100 
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I 
process of adoptii~g legislation for enjiroiimental protection, 
environmental impact assessment, public participation in environtnental 
decision-making, and were signing or rati@iQg international treaties 
relating to the enviroiiment, such as the C?nvention on Biological 
Diversity.253 Governments were increasingly accountable to their 
people for the effects of  major industrial projec(s, especially those in tlie 
public sector with the potential to affect the haturai reçources of the 
couiitry and tlie welfare of the people. I 

I 
I 

3.105. Tlie Treaty, unmodified, required Hungary to incui- sei-ious risks 
ro the quantity and quality of its capital's wate; iupply aiid to i ts  inajor 
drinking water reserve, and to destroy a major wetland area, aii area of 
Eiiropean ~ i g n i f i c a n c e . ~ ~ ~  Yet Czechoslovakia !efused repeatedly to re- 
examine the Project as such, or ta couritenance aliy arnendment to the 
1977 Treaty itself. I 
3.106. It is sigiiificant that Slovakia does not challenge rlie notion tliat if 
these riskr were real they could be consilered to arnoiint to a 
fundamental change.255 As demonstrated i i i  Chapter 2, they were and 
are real. 

3.107. Tlie law takes into account theîe rignificant changes. Ar a 
distinguished jurist and foriner President of the Court lias written: 

I 
"the enormous sums spent upon furtjier scieiltific and 
technological research imply that the scene pf scientific 'fact' is 

- 

liable to change importantly and even suddenly ... We need, 
therefore, a law of the e'nvironment that can chatige with the 
changer in tlie scientific world; otherwise it will quickly and 
most damagingly be enforcing outnioded science."256 

I 

3.1 08. Tagether with the einergence of i ticrebsed understanding and 
norms of enviroiimental beliaviour, the international community has also 
recognised the relationship betweeii enviroqmental protection and 
respect for fundamental human rights.257 Hungary lias not claimed that 

! 

?53 U N  Conference on Environment and ~eve lo~ ineXt ,  Convention on (Biological 
Diversity (Rio de Janeiro, 5 Junc 1992), (Arts 3, 8; 9, 10 and 14), 31 ILM 81 8 
(1992). SEC dibcussion In HC-M, paras 1.23-4.24. ; 

254 See aboue, prragraphs 1.106-1.107, 1.123, 1.127- 1.1 $0. 
755 SC-M, para 10.78 only rtsscns that thcsc claims "arc binply not objectively verified 

by any of the responsible bodies." This is of courselnot the casc, and was not the 
case then. See above, paragraplis 1.85-1.92, 1.100-1. J40. 

256 Sir Robert lennings, Forewoid ro P Sandr, ~ i l r i c i ~ b r  of li~rririoriaii~l 

Gii~ii-oiiii~eiitnl L a i v  (1995), xiv. 1 
757 HM, paras 10.38, 10.76. 

I 



such a selarionship would "reject aII deveIoprnerrt" or- i-equire "pastoraI 
idyIIisrn", or tlrat the rigl~t ?O Iife iç "si~rrpIy a reworking of the 'right tu 
environmenr'", as SIovakia s u g g ~ s t s . ' ~ ~  TIre relat ions11 ip behueen 
hurnan rights arrd the eriv ironnre~-rt was irivoked 10 express Hungary's 
c o n ~ ~ n i  t n ~ e ~ ~ t  to taking into account tlie viervs of its citizens thr-ougii tlleir 
pa~ricipation in decision-making and to ensure that the rights of -future 
ge~~csations to a healthy eriviro~r~nent were fuI Iy respected. TIiat 
approacli is orle \vlricIr lias beeri endorsed by the i1rrernariona1 
coinmrrnity, ~nost 1-ecently at UNCED.259 Hungaiy notes SIovakia's 
cornmitment "10 preserve and pass on its environmerital patri~rio~ry to the 
next generation":'6bwhere the parties disagi-ee is or1 tire irnpact of the 
Original Pr-oject (arid i ~ ~ a t n  1rruft7ndis, Vai-ia~rt C) ori tliat patri~noriy. 
A I I ~  it carr~iot be tlre case that i11ternationa1 Iaw requires the parties to 
wait untiI the damage is serious or- irreversibIe. 

3.109. SIovakia asse~fs a contradiction in Hungarian arguments, 
clai~nirig that Hunga~y ca111iot on one Ira~id co~rtend tIrat these was a 
fu1rdamenta1 change of ciscumstances and on the other hand reIy as a 
grourrd for tei~niiiatiori or1 tlie planning of Variant CZ6] But rlie two 
grounds are cumulative, and indeed cornpIernerita~y; by Apr-i 1 1392 the 
irnrnirrerrce of Var-ia11t C {vas itself a powerfir1 Ilew circu~~~stance ~iot  
conte~iiplared by the Treaty. 

3.1 10. SIovakia aIso asks wiry Hurigary i~ritiaIIy offered tu inipIerne~rt 
the upstream sector of the OriginaI Project fwirhout Nagy~naros) if it 
ge~ruinely segardecf Nagymaros as an integral part of the T r e a ~ . ~ ~ ~  The 
sirnpIe answer is that the co~rduct of CzecIiosIovakia affected tlie exte~rt 
to which the effects of the changed circrrn~stances wouId 
"1.adicaIIy ... transform the extent of obIigations" stilI to be performed by 
H u r ~ g a r y . ~ ~  Mmover tlre conrinuation of the upstream sector in soprre 
fomr, while it would have beerr a 1riajo1. change to tlie OI-igi~raI Pr-oject, 
was a possi bIe option for consideration in the circun~stances of 1989, 
Itavi~rg regard tu the wurk aIready done upstreanr. But Czccl-~osIovakia 
did rio? respond 70 Hurigary's and at na stage ccounrenanced tlie 

25K SC-M,paras 10.113. 10.116. 
259 Rio DecInratio~r, PI-i~iciplc 3. AIso Pnnc~pIe IO (an access to infornralion rirrd 

pariic1p;ilion In rlec~sion-making, and access to remedies). 

?6v SC-M,para 10.116. 

SC-M: para 10.82. 

, "' SC-M,.par;i 10.75. 

263  para 10.61. 

2h"~, pxas 3.103. 
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I 
abandorIrnent of Nagy~naros.'~"~ insisted on tlie Oi-ÏginaI Prqject 
substantiaIIy r~~i~iodified,  and psoceeded uni1atera11~ to adopt tlrat 
option - Varia~rt C - whidi poçed tlre greatest i-isks a11d costs both for 
Hungary and for the environment. 

I 
3.1 I 1. If CzecIiosIo\7akia Iiad agreed to lrlodifyj the 1977 Treaty to take 
into account the many changes affecting the pa(ties7 tlren rhe curnuiarive 
impact of the cllanges 111ig11t nof I~ave bee11 "fu!~da~~~eiitaI". One of the 
IegaI effects of uebus sic sranribus is that if mayicali foi the sevision of a 
ti.eaS so tiiat the ti-eav r-eIationship can be presé~ved. To the extent that 
the other pal-ty 1.efuses to negoriate with a view; to sucli a revisio~r, tlrerr 
the party claiming rebus sic srunribus may be $ntitIed to - terminate the 
treaty. If tlre pa~zy does negotiare, but fai 1s tu 1;eacli ari agree~nerit, tire11 
both parties are bound to settIe their dispute in accordance witl~ 
irrterriatioria1 Iaw, tlrrongh, for exarnple, r-efer-krrce to arr inteniacional 

I tribunal, which can deférrnine the validify of the cIainI of rebus sic 
siuntibus. If the otlier party ig~io~+es or sejecfs tlie offer to refei- the 
dispute to an internationa1 authority, the State invoking the doctrine wiII 
have a rigiit tu ter~ni~rate tlie trcaty.266 I 

I 

i 3. I I 2. III the present case, CzechosIovakia ~Iegotiand ini tia!Iy (May- 
JuIy 1989), but as time passed, it becarne incre!asir1~1~ singIe-minded i ~ r  
the irnplementatiorr of Variarrt C.267 ~b1i~ai-y  requested that 
Czechoslovakia çubrnit rhe dispute to an irnpartkl tribuna1 severaI tiriles, 
but CzechwIovakia refused, preferrirrg to contiriue impIernentatio~r of 
Variant C.x8 Czecl~oslovakia's co~iduct gave @ u ~ r ~ a r y  ~ r o  ciroice but to 

terminate the Treaty on the gror~nds, inrer alia, uf fundarnentaIIy changed 
circu~astances. And This is cIear from the actuaI'history of ille dispure; at 
the very Iast, Hungary was prepared to mairrtairr jtlie Treaiy in force, witlr 
al1 the coIrsequences r1iat entaiIed, provided onIy that work on Varianr C 
would be suspendecl pending n e g ~ t i a t i o n s . ~ ~ ~  ! 

I 
I - 

! 

I 
265 HM, paras 3.99-3.100: SC-M. para 5.15. I 

Un ~ h e  legal requirements fur funda~ne~iraI clra~rgc, se! HM, paras 10.59- 10.85. 

267 See flic history of thc irnpIementation of Variant C: paragraphs 2.18-2.43, above. 
I 

See HR. rrul 2, Appendix 6, para 49, and scc furthcr HC-M, paras 2.84-2.87. 

z64 SCC Norc of Ministcr MadI, May 1992. HC-M, v01 3 ,  'annex 54; discussed in HC-M, 
para 2.72. . I 

I 
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(iii) Co~zclifsion 

3.1 13. Foi- these reasons, a11 the conditions for reliance orr fu11dame11ta1 
change of circrr~nsta~rws existed at tlie time of the Hungasiaii DecIaration 
of May 1992. . 

(c) Sfa& ofnecessily 

3.1 14. Hungary reIied on the ground of necessiv in its suspension of 
corrstructio~i of works at Nagy~aaros, Duilakiliti and eve~rtuaIIy 
GabEikovo, and aIso as one if its justifications for termination of the 
1977 Treaty. The IegaI recjuii.ernents for ~recessity Irave beerr 
su~r-r~narised a I ~ + e a d ~ . ~ ~ ~  CzecIrosIovak actions resuIted in a coiitinued 
state of necessiiy just i fying Mungarian suspension of works irr it iaIIy at 
Nagyrnai-os and Du~iakiIiti, and Iater at Gabeikovo. As Czechoslovakia 
continued with its implerne~rtatioa of Varia111 C, a temporary state of 
~recessiry eve~itrraIIy became per1-~ianent, jusTiQing ternr inarion of Ihe 
1977 Treaty. 

. 3.1 1 5 .  No state is rr~~der a1-r obIigatio~r to expose ils presenl and friture 
citizens to signi ficant risk of healtlr arid envirori~nerrtal da~nage whidi 
couId fundamentally under~ni~ie its v-itaI i n t e ~ s t s . ~ ~ ]  This is the 
esserrtiaI point of tlre irivocation of riecessity as a jnstificati61r for 
terrni~ration of the  I 377 Treaîy. 

3.1 15. The scientific studies prioi- to 1989 wl-rerr Hurigary first 
suçpended constsnction of works at Nagymaros, and those performed 
during the suspension of coristinctio~i (1 989 to 1 992) were sufficie~rtIy 
cIear to Iead a "weII governed State" to the concIusion that it could not 
expose tlie IieaItlr a~rd Iiveiilrood of its present and future popuIatiori to 
major sisks, the creation of which were directly related to the 
implemeiltation of the Original Project . Studies attached to the 
Hr~~rgarian Merno1-ial and Counter-Mernoria1 have cvidenced rhe high 
degi-ee of p~obability of tire Iong-terrn deterioratiori of water quaIis and 
water quant ity in tlie concerned r . e g i ~ n s . ~ ~ ~  Srudieç have aIso 
derno~rstrated tire serious irnpacts 011 tlre rverIa~rds of tlie Szigerkoz, orje 

270 S e  HM. paras 10.06- 10.1 6, niid furtirer above, pnragraphs 3.21 -3 .26  

27i See HM, para 10.09. 
272 See Liehe, 1994, in HM, Apye~rdix 3, 388 ff:  3cicrrr$c Evdtrariort, HC-M. vol 2, 

chap 3.5 on gioundwater quaIity. 94 ff. 



of tlre few rernaining wetland alpas i11 Errrope arid a valuable inIand delta 
region.27" 

! 
3.1 17. Hungary weII understands the  strict Ii~niJs of interiiational, Iaw in 
ailowing pIeas of ne~ess i ty .2~~  NonetIieIeSs, urider the speciai 
circurnsrances of rhis case, ir was iiecessaiy !or Hungary Io suspend 
construction of xwrks at Nagymaros, DunakiIiti a~rd GabCikovo initiaiIy 
and Iatei- to teiminate the 1977 Triraty. Czeclioçlovakia Ilad 1-einairied 
inflexible i ~ r  addsessing Hu~~gai-iari cotrcenrs, had refus4 to iregotiate a 
solutio~r, and had refused to allow third partip to exa~nirle fuIIy the 
conceins u~r  Iess coiistruct ion co~rtiriued at fuII Pace. 

3.1 1 8. Slovakia responds by nsguiiig, as to riie iaw, tliai neîerrity is no* 
avaiIabIe i ~ r  r-elatiorr to treaty obligations, and; as IO the facts, tIrat 110 

situation of ~recessity arose. Tliese argu~nents i have aIready been fuIIy 
dealt ~ i t h . ' ' ~  1 

i (4 Impossibilify rtfperfar1p~ance 

3.1 19. Hungary's position is that it couId rroi "be obIiged to fuifi1 a 
practicaIIy irnpossibie task, 1rarne1y to coristnrct a barrage system on irs 
awIi territory tlrat wouId cause irreparailIe enviranmental darnage~".2~~ 
By May 1992, the object esseritiaI tu the Trea,ty - an eenironmenraIIy 
acceptabIe barrage system - had permanentIy I d i ~ a ~ ~ e a r e d , 2 ~ ~  and the 
Treaty Iiad thus beco~ne impossible to perform. The permanent 
disappearance of the object was not caused by aiy  breach of treary oIr the 
part of Hungary. 

3.120. Hrrngary interprets the Vienna ~onventi811's Article 6 1 defiriition 
of irnpossibiliv - "disappearance or desiruction of arr object 
indispensabIe for the  execrrtion of the treaty" ' as riot cortfined to the 
disappeai-arrce of "a physical ob j~c t . "~~g  SIovakia disagsees, a r g u i ~ ~ g  that 

1 

! 

273 See surn~nary of IikeIy effecrs of rhe Original Projedt in HC-M. paras 1.50- 1.156. 
Fur more derai 1ed descripr~on, see HC-M, Scieirrijic ~v~lrrrrriosi. vol 2, clrap 4.4. 

274 HM, para 10.06. ! 
275 Un rhe reIaIio~iship betwee~i necessity and the law of:treatIes see above, paragmplrs 

3.07-3.14. 011 rhe appIicaiiori of the doctrine of nece$siry ro rhe facts of the prcseiit 
case see abouc, paragrriphs 3.21 -3.40. I 

776 Declararion vf Terminalion, Part III, para 2, 16  ai 1892; HM, Annexes, voI 4, 
annex 82. See description of impossibiIity as i r  appfies i ~ r  this case in HM, paras 
10.4 1 - 1  0.58. 

277 See  discussion above, i n  paragraphs 1.85- I -92. 1.100: 1.140.2.44-2.8 1. 

278 HM, paras 10.49- 10.50. I 
I 

I 



the Vierl~ra C o ~ ~ v e ~ ~ t i o n  was intended to be I imited to disappeararice of "a 
pIiysicaI object.""g 'SIovakia ~nisi~rteipiets tlris provision. 

3.12 1. Eai-Iiei atte~npts ai codifying the Iaw of treaties Irad qiecificaIIy 
i-equir-ed that a pa~ty  ' s  performance wiror~ld beco~rre i ~ r r  possi bIe eitlrer 
because of "tlie co~r-iplete and ptrmancnt disappearance or destir~ction of 
tlre pIlysicaI sr~bject- natter of the rights and obiigatio~is co~ltained in the 
ti-eary" or becarrse of the "disappear-arice of a IegaI state of affai~s which 
was the raisori d'érre of tl-rose r-ights and obIiga;rtions."280 The ILC 
eventuaIIy deIeted tlle WOI-d "physical", on the basis that irnpossibility 
couId be invoked when it sesrrIted fro1-11 "tlie Iota1 and perfnaner~t 
disappearai~ce or destrrrctiori of the ~ubjt.d-~rrnrre~- of rhe I-igl?rs aid 

oMigurions co~~tairled in tlie treaty".2S1 TIIC delction of the word 
"physical" was rroted wirh appsova! and it \vas specificaIIy obser~ed 
"thar rhe impoççibiIity Inay be either pliysical or jrrridicaI".282 

3.122. Slovakia argues tliat tlie i~rrpossibiIity argument is reaIIy one of 
(i) fundarne11taI change of ciscumstances, ( i  i f  force majeure or irecessity, 
os (iii) e i r ~ r . ~ ~ ~ .  TIre firçt two g~uunds are deait with eIsewhere in this 
Chapter,'gJ and were relied orr as paraIIeI grounds justifying the 
termination of the Tseaiy. Tmlrossibiiity of performance and funda1rrenta1 
clrarige of circu~rtsta~~ces are distinct gsounds for termi~ratiorr . Plie same 
factual situation couId give rise to an -overIap of Ille tnro grounds, as 
ack~~owledged by the ILC.2S3 SirniIarIy, there are factual situations 
whese cases of ternyoraty i~-~~possibility couId be ~egarded as force 
nrajerrre, excusing non-perforn~ance of a treaty. But if te~npor-a~y 
i~r-rpossibility wese to become permane~rt, the Tr-eaiy i ~ i  questiori ~ r ~ u s t  be 
abIe to be terrninated by a pa l5  whose conduct is not Ille cause of the 
i~r-rpossibility, irr tlre sense already e~pla ined."~  

SC-M, para 10.87. 

See Waldock Report I I ,  Art 21(2)(a) and commeniary to .4rt 21(2)(h), ILC YI>k 
1953/2,78-9. 

ILC Yhk 195312, af 206 Ic~nyhasir added), drafi art 43(1). 

Srarcmcni of PoriugaI. ILC Ybk 196612. 37. WaIdock specificaIIy observed that rIre 
wvrding couId appIy to "tire disappemncc botli of the phys~cal subjecr-nialter and 
of such meiaphysica1 ele~neirts as a IcgaI reginie " ILC Ybk 196311,248 

SC-M. paras 10.83- 10.90. 

Sce above, paiagraphs 3. I 14-3 1 18.3.74-3.1 13 

ILC Ybk, 1 9662,256, para 1. 

See above. paragi-apli 3.75 



I 
3.123. As to errar, Slovakia notes t11at this would irivaIidate the treaty? 
ratlier tharr al Iow for terrninat i o i ~ . ~ ~ '  If the  C O U I ~ ,  however, were to hoId 

I 
~Iiat rile appropriate rubric in situations where ?lie avaiIabi1ity of new 
scientific krrowledge or understanding renders i a pruject rr~rsafe, the11 

I Huiiga~y slrould be equaIIy erititIed to rely on error.288 Hungary Iiad a 
-reasonable belief in May 1989 that pr-oceeding $th the Project wirhout 
furiher scienrific k~iowIedge wouId e~igender seribus risks. Its beIief was 
reinforced as changes i11 rlie poIitica1 syçrern okuried whidi perrnitted 
iiee discussion of the issrres and a re-exanri~ra;iorr of the assu~nptiorrs 
underly ing the Project. That new and incseasirig scie~rtific awareness of 
earlier, as well as more recent, stirdies highIig1iring rke da~~gel-s of 
proceedi~~g with the Project quaIifies as grounds for reIying on ersor. 

I 
3.124. Gaps irr scientific krrowledge and undtrStanding of the OriginaI 

I Project in 1977 Ied r11e pariies IO irifer tfiat [Ire Project was I e~ivi~+on~nerrtaIly s o u ~ ~ d  when it was no[, and thus fom~ed an essenlia1 
basis of their consent to be bound. Hungaiy d s  ~iot  negligent in bei~rg 
unaware of tlie error at that ti~rre; it rnay be nofed that CzechosIovakia 
was also uriaware of the dangers. 1 

I 
{e} ConJicr wirh subsequenf obligations u~der.  gen~ral 

I 
ivrrernutiorral lm 1 

i 
3.1 25. Article 42 of tlie Vie~r~ia Convention 'does not preclude the 
appIication of grounds of treaty terrnina~ion' irot iiicIuded iir the 
Convent ion but recognised u~ider crrstomary I ~ < V . Z ~ ~  One of tlie Inos[ 
cIaçsica1 rules of inte1qriationa1. Iaw iç tlrat - aside fi.0111 perernpfory 

I iiorms - tl-rer-e is no Irierarcliy arnong the different: sources of inteniationa1 
Iarv. The Convention irself affirnrs - i ~ i  its pr-ea1nb1e tliat "the rules of 
custoIrraIy irrteriiationaI Iaw wi1I continue toi govern questions noc 
r-egulated by the provisioris of the present C o n v e i t i ~ n . " ~ ~ ~  

3.126. The ILC fiad earlier rejected a provision: deaIing wirl~ the effect 
on a trertiy of emergence of a Iie\v ruIe of cyçtornary I ~ W . ~ ~ '  This 

lg7 SC-M. para 10.85. 

188 See HM, para 10.53. Before an error rs d iscove4  and whiic rhc partics are 
irnple~nenling a Irealy i ~ i  good faith, it wouId he aiiificial to reIg on the nolron of 
"invaIidity" and 10 ignorc rhe IegaI erfects of perroi~na~rce. Even invalidiry has 10 be 
~nvoked, and this could not be donc beforc lhe partics frrrd notice of [Ire error. 

289 Far discussion, ree N Koiitou, The Teixrif~afio~i f r r i d  &vision o/ Twaties irr ihe 
Ligkr of~Vciv Crrsrorrrny lirrci ~icifioiinl L a i v  (Clarendon Press, Oxford. 1994). 

240 Vienna Convention on the Law of Treii~ies, prcarnhuIai para S 



provision ge1rera1Iy received FavourabIe comnients fi-orn governrnent. 
OnIy two, abjected ta the piirrcipIe, GreeceZg2 and the United 
Kingd0rn.'9~ Tire general view was that rIr is provisioii fl o w 4  naturaIIy 
fronl the cliaracter of cuçtorn as an airtonornous source of Iaw: new 
custom, in  part itseIf conve1rtioria1 in origi~r, cou Id modi fy c011ventiona1 
rights, ter1-ninate tl-re~n, or repIace them witli other rigIits and 
obIigati~ns."~ In view of tlre differerrces of opinion, it w a ~  decided to 
Ieave [Ire matter to be dete~~mined under- generaI inter~rat ional 

3.1 27. Tirus the ILC decided not to incIude a sub-ar-ticle on trie poirit, 
not becanse ç u p e i ~ e ~ ~ i ~ r g  custoni c0111d noi modifY a psior incornpatibre 
treaty, but because thiç was a rnarter falling outsida the scope of the 
Conventiorr .296 State pract ice offers a ~~rrmbel- of exa~npIes of treaty 
termiriation or revisiorr on account of incompat ibility with suiiervening 
custom.'9' 011 some occaçioris the treaty aras expressIy abrogated, 
revised, or repIaced by a new treaty; on orhers it was bsoughf to ari end or 
modi fi& by subsequerrt practice of [Ire parties.mg Tlie possibilily of 
terrninatiuri or revision or1 tl~is grourid is aIso supported in the 
ju r i sp~ .udence .~~~  

3.128. Aç indicated i ~ r  Cliapter I,3UQ custo~nary inrernatio~iaI Iaw 
reIating tu tire environme~rt lias developed ex~ensivcIy silice the 1970s. 
In par?icuIar, majoi- deveiop~nerits Irave occurred i r i  the Iaw goveniing 
environmerrta1 impact assessrrlentç, the protectioii of freshwatei- 
resources, and tiie co~rservation of bioIogicaI diversity, notabIy i r i  the 
years 1990-1992. To the extent that tfie 1977 Tseaty excluded tirese 
developments - tl~at is to say, to the extent tlrat it 1~0s a /ex speciu~is3~' - 
tlre Cor117 should IroId th& the reievarit d e s  of iriter~iational law have 

Greece. ( i966) 20 GAOR 6th Cornmittee, 845111 nitg, 38, para 41 

ILC Ybk 1966111,345 

Counlries i ~ r  fiivour inclr~ded US (ihid. 361). Israel (ihid. 3001, Tiirkey (ibid. 341). 
YngosIavia (ibid, 351 ). 

See cg., WaIdock, ILC Ybk 1966111, 236, pan 3 and the US comnieIrt, rbid, 358 

Kuntou. 139. 

8ee Konrou, 145. See nlso P Reurer, I~~rruducfioi~ aii dr-ciir des rruiiés (PUF, 19851, 
1 17. para 205. 

Xee, examples in Kontou 73- 107, e.g.. the  Ext rad~r io~i  regimc in  t h e  Easr I~rdies and 
thc Regime of The Rivcr Niger. 

Sec Fislieries JUZ-i~dicriori Case (U K v .  Iccland) (Fii-ir Pi~ase) IU Rep 1 974, p 3 ,  
ki Breragne ArOmzriorr (1 985),90 RGDIP 7 1 3. 

Above, parngaphs 1.34-1.58. Sce aIso HM, paras 5.65-5.82; HC-M, paras 
4.20-4.39. On thrs point SIovakia appears [O agree, SC-M, paras 9.51 -9.66,9 75. 

As SIovakra s u s e s ~ h , ,  SC-M, para 1.39. 





~ n i l a f e r a I 1 y . ~ ~ ~  Afies Hungary terrairiatecl, CzecIrosIovakia conzpleted its 
implemeirtation of Variant C, effectiveIy repudiati~rg the 1977 Treaiy. 

3.132. These are i~rdicatio~ts that a iegaI anaIysis similar to tl~ar of 
Hungary \vas currerit on the CzechosIovak side: it was adv ised to present 
Variant C as a "temporaiy" soIution, on tire basis, apparentIy, tllar 
anyttiirig else, -LcouId pi-eve~it rhe renewed irnplementatiori of the 

' 

T~-eaty".~~* But internat ionaI Iaw does rrot r-equii-e verbal repudiatio~r of 
a treaty; it is nrfficieiit tlrat the Stafe co~rcerned acts in-such a way as 

, persiste~~tly to contradict the Tseaiy. A~rd that was certainly tlie case 
witlt Variant C, riotw ithstanding tlie repeated i~~vocation of such IabeIs as 
"temporaiy" and "provis io~ia l" .~~~ 

( 3 )  ISSUES OF STATE SUCCESSION 

3.133. The parties are in straiglrtfornrard disagree~nerrt on the issues of 
treaty successio~i irr tlre psesent case. TIrese issues onIy ar-ise OII tlre 
assurnptiort that tlre 1977 Treaîy srrrvived as a biIaterai rseaty in force 
betweerr Hungaq and Czeclios~ovakia untir 3 1 Decernber 1992. This is 
not the case, for the reasons given in the pseceding sectio~r. TIie 
argurne~rt about slrccession is thus srrbsidiary and alter~rative. 

3.134. On the assurnption, h o k v e ~ ;  fhat the 1977 Treaîy survivd 
terrni~iatiorr by one party arrd effective and da~naging repudiation by the 
oîher, Hungary deriies that it survivecl the dissohtion of Czechoslovakia, 
orre of itç mro parties. According to Hungary, t l~a  1977 Pr-eaiy was 
neifher a boundary treaty nor a "IocaIized" treaty in the reIevant sense (a 
treaty conçidered objectivefy as attaching to teiritory). There is n o  rule 
of internationa1 Iaw whiclr provides fui- autornatic succession 10 bilaferal 
ti-eaties on the disappearance of a pa1-t~. WIren succession to biIatera1 
treaties occurs, this is by corisenr of the parties. SucIr consent rnay take 
the form, for example, of novation, or a dedaration of successiori 
accepred tacitIy or- expressly by the otlrer p a q ,  or an excllange of letters 
con t i~ iu i~~g  part icuIar- treaties in force. W liatever teclmique is adopred, 
the esseritia1 reqriirernerrt is r11e corrsent or acquieçce~~ce of borh pa17ies. 
Hurigary haç nevei- accepted that the 1977 Treaty Ilas been in force 
beiwee11 itseIf and SIovakia, and in particular- Ilas never accepted any 

307 See Note of Minisrer MidI, IS May 1992; HC-M. Annexes, voI 3. anIrex 54. 

308 See HR, Annexes, voI 3, annex 64. The opinion refers 10 Art~cIe 72 of rhe Vien~ra 
Co~ivcntion, whrch uses the rcrm "acts tendi~rg to obsirucr rhe resumpiion of tire 
oper?tion of the rreary". Variant C was cenainIy such an acr. See also above, 
pnragraphs 2.3 1-2.32.2.91. e 

309 On the qrrestmn whether Variant C 1s rn truth "ternporary" o r  "provisio~ral" see 
further above, paragrapiis 2.90-2.93, 3.54-3.65. 



1 .  "condiriona1" or "hypothetical" succession by SIovak ~a to tlrat Treaty. In 
I the case of biIater-al treaties, rhe Iaw of scate succession exists' in order to 
I faci Iitate continued fr-iendIy reIatioris between the parties, not to foist on 

thenr a tseaty wIric1-1 was a source of continui~ig dispute artd d i s c o ~ c l . ~ ' ~  

I 3.1 35. SIovakia expresses "asto~r isl~rnent and p~rplexity" at the "to say 
the Ieast, unexpected" state çnccessian arg~rnenl,.~' ' According to it tIre 
1977 Ti-eaty is, if riot a boundary treaty_3I2 at: least a IocaIised treaty 
considered as anacliing to t e i r i t ~ r y . ~ ' ~  ~ l fe rna l ive l~ ,  it relier on a rule 
of i~iternatio~iaI Iaw (which would .correspo~rd to i ~ r t i c ~ e  34 of the V ie~rria 
Conile~rtion on Srrccession of States in reçpect iof Treaties of 1 97g3 I 4  1 
imposi~ig ort a new State aiid orbes States aiike the  biratesai treaties of a 
p~edecessor.~ I j 

I 3.136. It is as welI to deal first with the issue of "astonishment and 
perplexity". In fact the disagreemeiit about 'srrccession had aIseady 
ernerged in dip101-~ratic cxcha~iges I remen t1r6 parties, arid was rveII 
known to Aii ear l i e~  draft of the SpeciaI Agreement 
incoiporated SIovak observations under wliich ~ 9 k i a  would II& been 
expressIy recognised "as the succeçsor to the Governme~rt of tire CSFR", 

I 
i ~ i  respect to tlie 1977 T ~ - e a t y . ~ ~ ~  Hungary waç not prepared to accept 
tliis positioii, and tlie forinula evenrually adoptkd i i i  paragrapiir and 2 
of the Preanible expisssly disr ii~guishes berweek tlie 1977 Tresty itsel f 
and "riglrts arrd obligatio~is relating ro tiie ... ~rojkct". As explairted in irç 
MemoriaI, Hurtgary accepts that there are i-ights(and obligations relating 
to the Project, for exampIe, corrt inui~ig propei-ty Iriglrts as a consequeIice 
of A~?icIe 8 of ?Ire 1977 T~-eaty.~I~ TIie 1a:nguage of the SpeciaI 
Agreement reflects this positio~i, but provides IIQ support for tlie SIovak 
thesis of ipso jure co~~tirruity of the 1977 ~rea t$as  such. The referaice 

I 

31i SC-M,pra  1.34. 
! 

I2 SC-M. paras 2.38-2.44. 

l3 SC-M. paras 2.35-2.38,2.45-2.56, 3.25-3.39. 
I 

314 Furlexrs~e(I978) ,  72A11L971. ! 

315 SC-M, paras 3.05-3.24.3.40-3.5 I . 
0 

I 
3'6 Se, HM, paras 10.108. 10.1 18-10.119. Thc Slouak jnoic of 15 Decembc~- 1993 

arracheci a I~sr of rreaiies, w11lr a Iisi of suggestions fruni rcIevanr min~srncs: see 
below, paragraph 3.156. Includcd i ~ r  the Iist 1s tire 1977 Trcnry, with the annorrttio~r 
'Thc Mi~iist iy or Agriculture proposes io leavc 11 uncHanged." Wliat the posit~on of 
othcr Slouak mrnisirics Inay have bceii was nul s(a!ed. See HR, Annexes, vol 3, 
annex 96. 1 
See HR, Annexes, v01 3, a~rrrex 94. 1 

3 1 8  Sec~~,~aras5.05-5.~6.10.108-10.109,II.12. i 
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to "asto~r islrrnent and perpIexity7' in SIovakia's Corr~~ter-Mernoria1 is 
another exa~nple of its te~ldency to argue by eepitliet - or, in tIiis context, 
epithets. 

{a} The 1977 Treag is nul u bntindary Ir-euq, or- a rr-eaty uelafing fu 
the regime of0 bnzrndwy 

3.1 37. Turiring to the substa~~ce, SIovakia i~ifers that tlre 1 977 TI-eaiy is 
autonraticaIIy succeeded to as a boundary treaty: "t1ie esselit iaI boundary 
character of ArticIe 22, even if not of tlre Treaiy as a whole, is c l e a ~ " . ~  I g  

TIre reason is that Article 22, by pi-ovidirrg that die boundaq wouId 
remain urrdiariged, "impiicitIy but rteceçsariIy refersed back to tlre 
relevant treaties, and th is co~isritures one of the possible ways of 
deIi~niting a bourida~.y".~~~ 

3.138. Hrrrigary Iraç traced tlie histoiy of tlre 1977 Treaty, showirrg tlrat 
t h e  \vas a deIiberate decisiori to separate the Pi-oject from rhe 
i1rternationa1 bour rda~y .~~ '  Under Article 2Z(l )(a) of rlre Treary, the 
internatio~ra! bounda~y "shaI1 semain uncha~~ged". The very rnirror 
borr~~dary adjustmerrt i-equised once the Or-igiriaI Pr.oject had been 
impIemented was 10 be the srrbjecr of a separate treaTy. TIris rreaty \vas 
never c o r ~ c l u d e d . ~ ~ ~  

3.139. SIovakia srrggests tliar even a treaty wIric11 inrylicilly confirrns a 
bou~idary is auto~naticalIy succeeded to under the interirat io1ra1 Iaw 1.11 Ie 
rzIating to boundary ti-eat ies.323 On tir is argrr~r~errt, the 1995 Hungarian- 
SIovak Treaiy on Good-neigl~boui-ly ReIat ions alid FrielidIy Coopei-atio~i 
is appasently a boundary treaty, since it contains a provision affirming 
"the invioIabiIiiy of tlieir coInmon state border and eacb uther's 
territorial in te gril^".^^^ 

3.1 40. A~ricie 1 1 of the 1 978 V ienna Convent ion on State Succession 
witli r-especr 10 Treaties provides lhat: 

u 

IY SC-M. para 2.44. 

320 SC-M, para 2.40. 

321 ~ ~ , p a r a s 4 . 3 9 .  IO.IIO.- 
312 1977 ~ r c n t ~ ,  Ari 22(2): HM, paras 7.30-7.3 1. 
lr7' SC-M. para 2.40, cit~ng Ter-~-ilui-i<tl Dispure (Litrsari Ar-ab jarrrahii-iydCIitld} 

ICJ Rey 1994, p 3.  
324 Trea~y behveen rhc RepubIic of Hu~rgary and thc SIovak RepuhIic on Good- 

neighbourly RcIat~ons and Friendly Co-op~ratio~i, Paris, 19 March 1995. Art 3(1); 
HR, A~rnexes, vol 3 ,  annex 23. 





fi) The 1 97 7 TreaS iqJus flot "cunsideued as ~rraching Co leu~itouy" 

3.143. SIovakia's pi-iilcipa1 a~+grrnlent for successio~i is that tlre 1977 
Treaty created a "territorial reginre;' of the ki11d envisaged by A1TicIe 12 
of the 1978 Vie111ra Co~rvention, and rllat it was accordingIy 
auto~nat icaIIy succeeded to by S I o ~ a k i a . ~ ' ~  A~-licIe 1 2( 1 ) provides in 
part as foIIows: 

"A succeçsion of States does rrot as suc11 affect 

(a) obligations r-eIating to the use of ariy tei-ritoiy, or- to 
rest~*ictioris upon its use, estabIisIred by a treacy for. tlre benefir 
of any tersito~y of a for-eig~r State and consider-eed as attaching to 
the tersitories in questio~r; 

(b) riglrts estabIished by a freaty for the benefrt of any territory 
and relating to the use, or to upoir the use, of aIry 
teirito~y of a foseiçn State as attaclri~rg to the 
territories in questio11." 

3.144. TIre1.e is some authority i~rternat ionaI Iaw for tlre 
category of "territor-iaI 11-eaty" having a pennanerrt 
or- se~ni-per~nanenf chasacter. major rnuItiIarera1 
sett!emcnts, the u~rdei-Iy i~rg tseated as the 
basis for tlre per~nanent 
tlre AaIand IsIands,"28 
river or cariaI, or tlre 
~ ~ s t e r n s . ~ ' ~  These 
navigation, the 

tlre 1977 T r e a ~ . ~ ~ ~  

3.145. The prese11t case concerns irivestrncnt scheme of 
interest to t I~e twa pa1.lies.33' Here is tlrat of do~ni~rarrt arrd 
çe~.vierit tenements iir Romair Iawo or in con~rnoll Iaw systems. 
III  facr the1.e iç IiitIe authoriq for tersitoriaI @mes on a 

327 SC-M. p r a s  2.35-2.38, 2.45-2.55, 

LNOl Spec Supp No 3 (1920). 

329 Cf South Wesi Afrlca (S!atiis) 1950. p 1 28 ai 1 53 (Lord McRair) 

330 See HM, paras 4.41 -4.47. 

FoIIoiving the d~sso lu t ion  of CmIroslouacia 
~Irc CZCCII R c p u b I i ~ .  set: HM, para IO. 108 

it cr.identIy ceased ro be of interesr IO 

and A~iiicxcs, vol 4, annex I 17. 
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I 
I 
I me~-eIy bilateral b a ~ i s . ~ ~ ?  But irr aIry event, inte,rnatiorral.Iaw Ilas a1ways 

distjnguished betweeir the grant of a territorial right or segirne, 011 tlre orle 
hand, and treaty provisio~is FOI- co~rtirrrring c'ooper.ation between the 
pai-ties in a nraner of cornmon interest, orr th; other h a ~ r d . ~ ~ ~  For- a 
Matera1 servitnde or territorial rcgime to be creited, a number of special 
features have to be shown: as a ~ninirnum, a ciear i~rte~rtion to create a 
territoria1 right independent of t Ire tr-eaty, a cleair and specific content to 
the right, and a cIear nexus between the right aiid a arritory. TI-rere has 
thuç alrvays been a sti-urig presu~irption agai~isi the crearion of a "real 
right" or segirne of a bilateral ~ h a r a c t e i - . ~ ~ ~  ~ j i d  that presu~i~prion Iras 
been gowerfuIIy en forced irr modern inter.natioiiaI Iaw in the context of 
the exploitation of narriiaf i~so i ikes  and of1 iiieasures affecting the 
env i ronrne~r t .~~~  1 

I 
3.146. Iri the pirseiit case, tire question of a bil&-al "territorial regirne" 
si~iipIy does  rot arise, and t11is for ar Ieast tlrree rpsons. 

i 3.147. Fksl audfoi-w~vs~, tfrei-e is no indicatipn whatever in t11e 1977 
Treaty or. i n  its lravclux of an intenliori to create an objective 1+egirne."6 
The Tseaty psovidid for a cornpIex intirrstsia~ project, to be jointIy 

I executed and to remai11 thro-gliout urider joint1 controi, irr respect of .a 
I 

shared nariira1 resource. It irnposed obIigations qf a continuing chaiacter, 
and e~rvisaged cont inued modification and, acijuçtmerrt of those 

I obligations i r i  the Iiglrt of changing circrr~rrstat~~s.  There is si~nply ~ i o  
fou~idatiort for the view t11at by the 1977 Treaty Hungary a1ie11ated rightç 
ovei the watel- of tlie Darrube, or foi. thar n~attef the errviro~irnent of the 
Szigetkoz, by agi-eeing to eriter- irito the P r o j e c ~ . ~ ? ~  TI-rer~ is no evidence 
tllat either Party regar-ded the Treaty as a "1.e~i1rk" i r r  the relevant serise, 

I 

332 As rhe ILC 1tse1t norcd, -'rlie evidence does no:. .suigcst thal rrhis category should 
emhrace a Ycry wide range of so-caIIed ierritoriril irea~ies": ILC Ylik 197412(1), 
46 (4 35). I 

333 Thrs disiinction goes back as fai as VattcI, Le D;-air c les  Gem (1758) Bk II ,  
chap 13 ( 5  203). 

I 

334 Cf iVoi.~h Allarr~ic Cons1 Fislwries Arliirrlrriuu { 1910),! 1 1 RIAA 167, 183. 
I 335 Cf Vie~rna Convention, Ari 13: "Norlring i ~ i  [Ire presenI Convenlion shnII affect rhe 

principlcs oF i1iTernariona1 law affiming thc pernialre?r souereignty of every people 
and ellery Slatc over ils 1rarun1 weaIrh and rcsor~rce;." See aIso D P O'ConneII's 
comment on "economic scrvirudes" (of which rhe 1977 Trcnry, o~r  rhe SIo~ak ~ ~ i e w ,  
~ u I d  be one). "s~nce rhcir 1-arionaIe is alxvays a vanabIe ccono~nic e~r~ironment, it 

is xre.ery doubtfuI Indecd r f  renI I-ighrs are eyer inrendcd ro be created ..." ; "A Rc- 
co~rsideraiion of lhe Docrriire of Inrerna~ionaI ~erJ~rudes" (1952). 30 Can 3ur 
Rev 807 at 81R ! 

336 See above, parigraphs 1.23- I .25. 

337 See above, pa~-agrrrylis 1.28- 1.29. ! 
I 



one "co~rsidered as anaching to territory". It is true tlrat it ugecied 
territo1-y - ta a much greater extent tirari tlre Parties anticipated at the 
tirne. But al1 bilaterd treaties are territoria1 in some seIrse, a~rd a11 
tseatieç prov iding foi the cor~strrrctiori of i~ldustrial prqjectsr tvllether on 
Iand or wateL irrrplicate particufar tenito~y. If that was süfficient to 
constitute a "regiri-re", the pr-esunrpt ion of a statef s conrinuing sovereignty 
ovei its 11atrrra1 i-esoui-ces wonld be reversal, if not destroyed. As Sir . 
Robe17 Jenni~lgs has sernarked, "al1 treaties I i  keIy tu corne i~lto question 
affecr terriroiy; and ta thii~k of those directIy co~~cer~red  witli soi1 a~rd 
wates as being in a different category is rnei-eIy ro exiiibit a ~iaive IireraI 
III i ~ i d t d n e s s " . ~ ~ ~  

3.148. Tlie sarne co~icIusion foIIows from ArticIe 12 of the Vienna 
Corrve~rtiori of 1978. AsticIr 12 onIy applies to regi~nes "co~~sidei-ed as 
attaching to territoiy". ~ lovakia  offers rro hi~it as to the rnealiing of This 
ph~+ase, focusing instead on the fact that the  1977 Treaiy related to the 
territory of tlre two States parties.-f39 But Article 12 ~IearIy imposes the 
additiona1 sequirerne~rt that tlie r-egirne i r i  quesrion must be "cu~~side~+ed 
as atiaclrirrg to territoy". In the ILCos words, " t h e  mus1 in short be 
sometlii~ig i ~ i  the nature of a territorial r e g i ~ n e ' ' . ~ ~ ~  TIlat dist irrct and 
additional requiremerrt is ~tot  Inet i ~ r  tlie case of tlie 1977 Treaty, for the 
reasoris given i n  the previous paragraph. . 

3.149. The second r-easo~r wky tlre 1977 Treaty did ~iot  co~rstitute or 
create a territoria1 or dispositive regirne is that, properIy u~ideistood, no 
treaty as such does so. It is rather the execuriorr of a treaty, in 
ciscurnstances wIrere it canes  to be recognised by tlie pa~ries and by 
othe~. States as having some dispositive eflect, which creaks a regirne. 
This was the concIusiori the ILC came to i r i  ils work 011 tlre law of 
treaties; an earIier proposa1 to deal witfi "dispositive" treaties by rvay of  
an exception to tlie pacfu teriiis ruIe was dropped, on the basis tllat 
treatieç as suc11 never ci-eate rights or duties for other States except on the 
basis of corrserrt: "the objective regirne resulted rather from the cxecutio1.r 
of the treaty a~rd the graftirig upon rIie treaty of a11 i~rter~iationaI 
c~stom".3~I Similai-ly, the ILC i r i  its work on çtate succession with 
respect to tseaties deaI t with territorial treaties i ~ r  a rregative way, 
emphasising rhat it is the execurion of the treaty iri accordance with its 

RY Jcnnings. "The Commonwealth and Srate Succession" in RR Wilson (ed), 
tirerirarionul urrd Corirjm-aizvc Law of ilre Currrrnorirvealrh (Du ke Universiry Press, 
Durham, 1968). 27 at 3 1 .  

339 SC-M. paras 3.37-3.38. 

341 IliC YLrk 197412(1), 45 ($30). In proposrng Ari 12 of ~ h e  1978 Convenrion, the ILC 
adop~ed  ire sanie approach. ibid, 47 ($36). 



i tei-ms which may, in certain circumstances, haye a disposit ive eIemen t. 
As tlre 1 LC iroted ~ I I  ifs Corn~neritary: 1 

"tlreie iiiust be anacliineiit both of the obligition and flie right ro 
a parîicuIar rersirory as such 1-atlier tlian to tIie burde~red State as 
such or to the beneficiarjr State as sucIl. in adding tlre wor-ds 
'and consideied as attaching to territoj', tlie Corniiiissiorr 
intended flot onIy to under1i11e tliis point bu! aIso to i~rdicate the 
reIeva11w of the dispwitive element, tlre ~stabIisIrrneirt of tl-re 
regilne ih~ough the esrecution of rhe ruea~~."?~' 

i 
This is rvlry A~?icIe 12 doeç riot atrribute disposiii\le effect to the treaty as 
such; a succession of states does not affect cerra/n obIigatioiis considered 
as aitadiirig to territo~y, but ~reitlrei- does it giqe arry new or additionai 
effect to treaty provisions. i 
3.1 50. Foi- the pi-eseiit purposes, tlie point is y: i te  sirnply fliat flie '-joiiit 
investn~enr" which rI~e parries 01-iginaIly interideci to ci-eate r~rrder tIie 
1977 Treaty vlias never irnpIernented; the ~ r e à t y  w s  Irever executed. 
I~rstead, a dist i~~cr and r~niIater-al sclre~ne was jmgIernented under soIe 
SIovak contra1 and on what it fias aIwayç proc~a~~ired to be a "te~iiporary" 
a~-rd provisiorral b a ~ i s . ~ ~ ~  Arrd yet tl-ris is said t6 constitute an intangibIe 

I 
"regime"! I 
3.15 1. Thiudly, even if the 1977 Treaty could :be interpseted aç 1iavi11g 
been i~rtended to estabIiçk ari "objective" regil+, tlris wouId be strictIy 
Iimited to the character and parameters of the Pryject as mvisugcd by the 
T r e ~ l y  ilseif: The manifest differences beiweeri the OriginaI Project and 
Variant C Irave aIready beeir ernpI~asised.~* If the 1977 Treaty 
constituted a bilateral "regime", there was iio d o m  for any appianiiiiare 
apgIication of that "regime" by one Party acting bni1atera11~. 

(C) T ~ C I ~  is no ruic ofg~neta! continuiiy in ihe case ?fsuccession 
tu bilaieral irearies i 

3.152. FinaIIy, SIovakia relies on ArricIe:34(1) of the Vierlna 
Conventiori of 1978 as estabIisIiing a ge~ier-al iule of succession ro 
treaties irr the case of disrnem bei~ne~rt or ~ e p a r a t i o n . ~ ~ ~  TIie poi~rt Iras 

I 

343 But see ahove, paragraphs 2.90-2.93. 
1 

! 
See above, paragraphs 2.82-2.93. 

345 SC-M, paras 3.05-3.24, 3.40-3.5 1 



aIieady been deaIt witl~ in Hungary's M e ~ n o r i a I , ~ ~ ~  a11d orrIy a few 
additio~ral comrnei~ts are riecessaiy her-e. 

3.153. ~ h e r e '  has been a substantia1 pi-actice of assuri11g conti~lnity to 
treaties by agree~uerit betweerr succesçor States anci third Srates. But this 
practice has been consensua1 in itç kasis arid jii its implernerrtatior-t I r i  
particular, successor states in Eastern Europe Iiave riot beerr abIe to as se^? 
an unconditioria1 righl to sircceed to treaties as against orhe1- States. 

3.1 54. For- exampIe, the practice of rhe Conncil of Europe does not 
suppo~r a genera1 1-nIe of succession ta treaties, even major multilateral 
treat ies. A fier considerat ion by its Cornrriittee of LegaI Advisers>" tlie 
ConnciI has requised successor States to accede to its vai-ious 
conventions. TIre Czeclr Ambassador to the Courici! of Europe has 
co~n~-~re~lted that: 

?La règle de la successio~r auto~natique incorporée dans l'article 
34, paragraph 1 de la Convention de Vienne de 1978 ne peut pas 
etre é.valuée, compte te~rue de la pratique drr Conseil de 
I'Europe, en tant qu'expression du droit internat ional coutumier. 
Celte pratique prouve par contre, que surrout en ce qui coIrcerne 
les traités au nombre restreint de Parties, ceIIes-ci considèrent la 
disparition d'une autre Partie et Ies prétentions de ses 
successeurs comme Urie réalité, qui cllange ffo~lda~rrentalemenr 
les circonstances de l'application de ces traités, et qui active, par 
corrséquent, la clause rebus sic stnntibus du droit des traités. 
Les au tres Etats-Part ies doive11t réexarni~rer Ia situatio~~, ce qui 
rend iinpossi bIe une succession 

3.155. This is significant practice by one of the IWO ~nost i~np~riant  
orgariisat io~rs for tlre r - e g i ~ r i . ~ ~ ~  A similar practice has been adopted by 

347 See CounciI of Europe. Comr~rit~ee of Mi~risfers, "Mcinora~idu~n o~r  Coii~rcil of 
Eurcrpe Pract~ce with regard to Siate Buc~essio~r i ~ r  ihe Marier of Treaties", 
Sliasbourg, 1.7 January 1994; H M ,  Annexes. ~ 0 1 4 ,  annex 178. As the Memorandum 
poinrs out, tIie pi-acticc of the Council of Ministcrs in requ~ring accession. evcn in  
sirnpIilicd lorm, ~nvolves a cIear rejection of  fie "auromaiic succession" rheory: 
Ihid. paras 4. IO. 

348 i MaIenovsky, "La Succession au  Co~rseiI de t'Europe7' iri G Burdeau and B Stem 
(eds), Dissoiii~ioii, Corriir~iirrtioil el Successiorr eri Etcroppc de 1 I'Esi (Mo~itclrrcstie~i. 
Paris. 1994). 1 34 at 14 1. 

3'9 SC-M, para 3.51 Ireais the CounciI of Europe practice as based 011 Art 34(2)(b) of 
thc Vicnna Cunvenrion; 1.e. it  asserts that for CounciI of Europe rreaties "ihe 
iippIication of rhe treary in respect of the successor Srnte woriId be iiico~npzttibIe 
with ilre object a13d purpose of rhe trcary or wouid radicaIIy change ihe condilivns 
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! 
rlie otlrer such organisation, tlre Euwpea11 Communities. Despite claims 
by bot11 the Czeclr Reprrblic and SIovakia to sr~cceed to CzechosIovakia's 
association agreemerir with the EC,3m tlre j EC r-equii-cd thar new 
agreements be concIuded. III fact the neur agreemerits are substantialIy 

I iderrtica! to the Czechoslovak agreeInerrt they r e p I a ~ e . ~ ~ I  
I 

3.156. Even ruhen two States by exchange of Aores "co~-rfi~.~a" in force 
treaties to which one of those States cIairns to have succeeded, tl~ere is 
usuaIIy a Iarge Irreasüre of seIectivity, and the f-esrr~t carr in no way be 
said tu be produced "auto~~iaticaIIy" or- by oope~tion of a 1-uIe requi,~ing 
successio~~ to a11 treaties irrespective of tlre wisl~es of the parties - sucIr a 

I rule as SIovakia irivokes irr the present case. This is impIied by 
Slovakia's own piacfice ivitli Huiigaiy. ~ r t achkd  to its AIo'oie Vwbair of 
1 5 Dece~nber- 1993 is a Iist of CzechosIovak trekties, with çtatemerrts of 
position by SIovak 111 i ~ r  istries. Some are 76 be "resci~rded"; some 
rnaiiitained in force, whetlier or iiot "invariabIy7'; some are to be 
nrairrtairied "te~nporarily" in force; some al-e to be amended. One is said 
to be "aIready invaIid". The ca~rdogr of the document is refreshing, arid 
it r~flects the reaiily of dozeris of negotiat ions whicli have occurred witl~ 
successot siates since 1989, the overall eff<ct of which has been 
srrbstarrtially to alter pre-existing treaty patierqs. AI1 of tl~is caIIs for 
negot iation on .a case-by-case b a s i ~ . ~ ~ ~  That is iwhat SIovakia proposed 

I 

foi iir operaiion". Bur rhere is no indiirtioii in ~ouiicil of Europe docurncnls of xiy 
rel~ance on Art 34(21(b), and ihe wiIlingness of i h ~  Cou~rcil of Europe IO alIow 
accession io ihe treaties In questron slrows tliere is no incompi1b11ily What the 
Cciuncil of Europc hzs rcjected is automaiic succession, thc ruIe on wlricli SIovakra 
rcl~cs I 

350 EC-CzechosIovak Agreenrerrt of 16 December I9Y 1. This Agrce~ne~rt had nor 
e~rtered into foice ar the date of the succession. i 

3S1 See e.g., EC-SIouak RepubIic, Europe Agreement. ~russe~s, 4 Octobcr 1993: UJEC 
N o  L 35911 ( J3.12.94). Prea~nbr~lar para 3 recogn~sts the  ~rccessily ro concIude a 
new agreement foIIowing rhe dissolr~~ion of Czechoïlo~akiri. Protocol 8 embodies 
an rigrcejaelrt tu succession with respect 10 ccrtain sr~bsidiary arrangements 
co~rcerning transit and land lranspoif infrnstnicture. The ,EC's approach has been 
said ta involve "rzne véritable novation dans les accords Iiani ces pays avec Ia 
Com~nunnuté européenne afin d'extraire de nouieaux rapprochemenls et de 
norIveaux parte~rariats": G CIariana, "La Sirccessio~r dans les Communautés 
Europécnncs" in Burdeau aiid Stern, 127 ar 133. ! 

352 A good exa~nple is the Exchange of Nores bctwecn' Sweden and Slolrenra of 29 
Aprill3 May 1993 (HR, A~rriexes, vol 3, annex 951.; 19 biIateral irearies w~rh  thc 
SFRY a1-c Iisted iir the 1992 Swedish Trealy List: Regi~icj- uilei- Sverigges 
i i r f c r~ i~f iu~ ie~~e  ovel-eriskoirunelser deri 3i Decc~uf?er 1992 (Stock hoI~n, 1 993) (HR. 
A~i~iexes, vol 3,  annex 93 at pp 446-4471. The WU,-id T m n ~  Izzdrrr (1974) Iisls a 
furthcr 8 SwedisIi-YugosIav bilaterd irearies. OnIy ;~ir-ee of tliese 27 ireaires arc 
çonlinucd by the Exclrange of Notes: Hcgislel- ( 1993j (ibid, nt p 448). Many orher 
Instances of disconlinuity could he given. For exarnb~c. Tanzarria's treaIy pmctice 
afier iis union with Zanzibar was inconsisten: with ihe aulornatIc co~rti~ruiIy mie: 

I 
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and Hungary a~ce~ted.353 Far fro1-11 the nier?u f ixe  with Iirnited 
alrernatives r-equired by ArricIe 34, State practice with bilateral rreaties 
Iras cIearly proceeded orr an à !a carie basis. 

3.157. TIlere is an eIe~rrent of paradox in tire SIovak argument that 
Ar?icie 34(I) of the 1978 Vierr~ia Conventio1.r IIOW reflects ge~re~+aI 
international law. At tlre time it \vas concIuded, Iro autltority on tlre Iaw 
of state succesçion regasded the 1978 Convention as anything but ail 

exer-cise i11 "progressive develop111ent".35~ The Badi~rter Co~ri~rr ission 
Iiaç adopted a simiIar- carrtious approach to it.355 Arrd yet it iç said that a 
Converitiorr whicli did not codify i~rtei~ratio~iaI Iaw ar rlre time, which has 
rrot errtered i11to force, whidi is rvideIy regarded as an unsuccessfuI 
exescise in internat ioriaI Iaw-making and which does  rot coirespo~rd to 
subsequent practice Iras so~rrelrow produced a Irew ruIe of international 
Iaw. Plie co~rditio~ls Iaid down by the Cour? in the Nor-th Suu Con~irrej~ral 
Shelf cases3" for Iaw-rnaki~rg by mu11 iIaaral treaty Irave cer?ai~rly nor 
been rnet i11 the case of Article 34 of the 1978 Vienna Convention. 

see EE Scalo~r and ST Mal ~t i ,  Tair~arria Ti-eut? Praciice (OUP, London, 1973) 56, 
68. SimiIarIy Singapoie's practice aflcr ils separaion from MaIaysia: ILC YLrk 
197012. 102, 1 1 8; ILC Y'bk 137 11212). 1 1 1, 1 45. 

353 See HR, Anncxcs, vol 3,  annex 96. SC-M. prtns 3.40-3.47 argues thai these 
negoriario~is occiir or1 rlic basis of a "presumprion of succession". Wlietlicr or 1101 

[Iris is truc, i t  1s no1 Ihe mie e~ru~iciared i ~ r  Ar1 34, which reqrzil-es succession unless 
botlr partics agree, or unless rhe 1iarrow1y fonnuIafçd cxccprion in Arf 34(2)(b) 
npplies. Accordi~rg ro Art 34, a su~esso r  State hns a irglrl to suçcccd. cxccpt in 
cases covered by Art 34(2)Ib). As far as is  known, rrealy successjon negoriatio~rs in 
rcce~rt ycars have nor proceeded 011 tlie basis of c~rforccablc rights, but on the basis 
of mutun1 ngreerneiit Tlic practicc 01 the IMF and EBRD is aIso i~rçoiisistciit urith 

the iden of a ~iglrt to succeed, as distinct from n case-by-case airaIysis of the nier ~ t s  
of an applicaiio~i; see PR Williains, "Starc Succession and ~ h e  Interiratio~raI 
Fi~rancial Inst~lutrons: PoIirical Cri~eria v Protection of Oursrandiny F~nanciaI 
Obligatioiis" (1994), 43 ICLQ 776. 

35d ~ h i s  \vas rrue both wiiliin tlie ILC (e-g., R Ago, ILC Ybk 197211, 75) and outsrde i r  
(e.g., DP O'ConneIl, "Rcfleçtions on r h e  S~are Succession Coiiveiir io~i'. (19791. 39 
ZniiflI~V 7 25). O'Co~i~rei l wns pl-obabl y rhc co1llernporary aulhonr y ~ ~ i o s f  favourabIe 
to 11-caly contInuily, @ he advocated o~ily a flexible yresuinplion of succcssiun. and 
c~iticised ~ h e  1978 Co~rueiilio~r for iTs rigidiry; ibid. If thcre 1s a presumption of 
îuccession to rreaties, it is rcbuttcd rn the preseni casc, see HM, p a n  1 O. 120. 

355 SC-M, para 3.48 is criticaI of HM, para IO. 1 14 for cilrng an vpinion of the Badiii~er 
Commissio~i co~rcersied \vitIr lion-trcnty marten. Bur the passage ci~ed referred 
generaIIy to "rhe few iveII-csrab11slicd prrnciplcs uî 1ntcrnaliona1 Iaw applicabIe tu 
StaIe succession", and rhis reilccrs the Batlinter Commission's csislrrenr approacli. 

336 ICJ Rep 1969, p 6. 



(4) CONCLUSION I 
I 
! 

3.155. For these reasons Slovakia did not auto~naticalIy succeed to the 
1977 Ti-eaiy ail independence. Nor did it acquite rights ovei. the natural 
resources or. enviro~rrnent of Hungary uridgr the Imv relatillg tû 
"territorial seginres". TIie case is to be decided $1 the basis tRat rhe 1 977 
Treaty, even if it nray have beeri iri force bcfose 3 1 December I492, iç 110 

longer iri force. I 
I 
1 

SECTION D: REMITUTION, REPA'RATION AND 
COMPENSATION 

! 
3.159. On the basis of its ansvers to tlie tlir-eé questions idelitified in 
A~ticIe 2( 1 ) of the SpeciaI A g ~ e ~ r ~ e n t ,  tlre cour( is asked by ArticIe 3 2 )  
"to determine the IegaI consequences, incfudirig the rig11ts and 
obIigations for the Pasfies". Both parties ~ i o w  appear to agree tliat it is 
nor for tlre Court at this srage to qua~rti% @y separatio~r due, or 
co~nlieiisatio~r payable, by eitliei- j>arty to rlre otlle~; rlor to dea1 witli 
specific quest io~rs of "rnodalities for executirig Yits judg~nent"; tlreçe are 
i-eserved for a possibIe Iater phase of tlre Cise i r i  accordance \vit11 
Artide 5(2) of the SpeciaI I 

i 
I 

3- 160. AccordingIy, the foIIowing points need ; to be addressecl in tliis 
Section: ( 1 1 rhe IegaI grou~id foi SIovakia's i~rternat ional responçibility; 
(2) the .extent of SIovakia's responçibiIity iri the  appIicatiori of weII 
esrabIisl~ed iuIes on reparation; ( 3 )  the need fol tlre Corrrt to adapt the 
classical criteria and means of vaIuation i ~ r  ,rire çpecial contexr of 
ertvironmenta1 damage (4) tlie issues of an acc@rrnt i ~ r  respect of work 
done and (5) of propel-ty rights arising in respect pf the Project. 

I 

( 1 )  BABIS FOR SLOVAKIA'S INTERNATIONAL RESPONSIBILITY 
I 

3.15 1. Exarni~iirig the IegaI conçequezices of t11k conduct of the- parties, 
SIovakia points ro tlre fact tlrat "[tlhe widely divergent views- of clle 
Parties as to the IegaI corisequenceç of rIieir onduct  stem Fmitl tlieir 
totaIIy different analyses of eve~rts and, in part-ular, tlreir opinions on 
wheihel- SIovakia is a successor State irr relation' to the 1977 T1-eaty''.3~8 
TIie prima~y season fo~. tlre divergence has riotlriirg to do witlr tlre law of 
state succession; it is si~nply tlrat Hungary regards tlie 1977 Treaty as 

357 SC-M, para 12-25. Thar position seeIns IO conlriidrctjthe SIovak MemoriaI, whrch 
produced unreal~s~ic csti~natians aboiir aIleged da~nagcs; SM. paras 9.34-9.47. For 
crilicis~n of lhese figures, see HC-M. paras 7.17-7.24. : 

! 
338 SC-M, para 12.01. i 



Iravi~~g been terrninated wlrereas SIovakia CwIr ich =!as not ari origiria1 
Party to chat TI-eaty) does not. If is Slovukia which Iias to reIy on the iaw 
of srate successiorr i11 order to becorne a pa~ry to the Treaty. Mor-eover it 
Ilas to do 50 in I-eIation to a Tr-eav rvhich, accordirrg to botIr original 
pa~?ies, wras v iotated, arid according to one origii~aI paizy 11~3s terrninated 
as weII as repudiared, before Siovakia even came irrtu existence as a 
State. Its task i ~ r  rl~is respect is IIO leçç diffrcult for- the fact that it has 
nevcs - for a ~nornent - si~rce 1 Janunry 1993 acted i ~ i  accordance ivith 
the Tseaty. 

3.I62. Tliei-e is tIrus no grciund for quaIifying as "acsobatic" H n ~ ~ g a ~ y ' s  
argrirne~rts with regal-d to the respo~rsibi Iity of SIovakia for 
CzechosIovakia's WI-o11gfu1 a ~ t s . 3 ~ ~  TI-rose issues asise in a cIear and 
obviorrs way as soon as if is co1rc1udecI tlrat the Treaty \vas r rot in force on 
1 June or 1 Deceinber 1992, no Iess thari if tlre date for the disappeai-ance 
of the Treaty is decided to f~ave been 1 Januav 1993. Again, Slovakia 
substitutes epitlret for argumerrt. 

3.163. Hu~igary has aIready explained the basis on w1iicIr SIovakia is 
i~-rtesna~ionaIIy respo11sibIe for its breaclies of tlie Iaw, as weII as for 
CzeclrosIovakia's i I I  icit co~iduct prior. to its disappeara~rce as a sovei-eign 
State.360 Frorn I January 1993 onwar-ds, Slovakia effcctively eridorsed 
Vai ia~~t  C, now excIusiveiy Iocared on its Rrrito~y. By its own action it 
~naintained a~rd aggravated the w~prrgful acts pseviously attributable to 
CzechosIovakia. Tlrere is 110 "acrobatie" eIernerit iii recaIIing tlre welI- 
estabIislred pr.incip1e tI.rat ther-e is in genei-a1 110 successio~r to 
inter-national resporrsibiIity. The key exception is where a successor 
State, by its own coirduct, has acted in suc11 a way as to assurae the 
breaches of tlie Iaw co~rrmirtcd Iiy its pr-edece~sor.3~~ The fact that 
SIovakia was Iievel- a prt12y to the 1977 Tieaty does rrot prejudice the 
IegaI c haracter of a situation in wi1ich tvr011gfu1 acts, previousIy 
committed i ~ r  vioIation of the 1977 Tr-cary by CzechosIovakia, have been 
adapkd and aggravated l-iy SIovakia. When SIovakia became an 
independeirt Scate o1-r 1 January 1993, it sl~ouId have taken immediate 
sreps to restore tlie DaI-rube to its origi~ial couIse and to rnitigate the  
damage created by tire ilIegaI diversion of the river. Of course, it did nat. 

3.164. In fact, SIovakia Ira~.dened the positiorr earIier adopted by 
Czeclroslovakia, in pai?icuIar- by pe~sistently refusi~rg to accept arid appIy 
die tenlparaiy wates ~iranageme~it regi~ne psoposed by the EC expert 

359 SC-M,para 12.01. 

HM, para 8.1 1-8.2 1. 

HM, para 1 I .06- I 1.07. 



Gr0up.3~"This behaviour aggravates ~lovakia'k responsi biIify and it is 
within the jurisdictiorr of the Court to consides id353  Moreover SIovakia 
is irnplementing the second phasc of Variant C 110 niake it effectively a 
permanent structure, further co~~solidating the daniage arid risks creakd 
to the Hungarian enviroriment a~rd papuIation.36f The current situation 
is thus chasacterised by tlie continuity of rhe iIIic,it co~rduct wiginati~ig in 
CzechosIovakia's br-each of the applicable Iaw (which includes general 
internat io~iaI Iaiv as weII as tire pertinent treaties) and furîiier carried into 
effect by SIovakia. TIiere can be no doubt as io the I-espo~-rsibiIity of 
Slovakia, and of its obligation to niake reparatiob for the overaII danrage 
caused ta Hungary by the operation of Variant C.: 

3.155. In terms of repa~~itio~r, tlris case is bQrIi a cIassicaI case of 
internatiorra1 resporisibility and a ne? case of rpljaration foi tiançfrontier 
damage caused ro the Iiurnan environmen!. TIris entaiIs two 
co~nplen~e~itary sets of coIrsequences: -firsi,i appIicatiorr of weII 
eçtabIisIred internat ional ruies of ~+epar-atiorr; second, adaptation of tlre 
classical criteria aiid ineans of valuarioii of ;daiiiage fo îlie special 
situation of environmenta1 damage. a 

! 
I 

(2) APPLLCATION OF WELL-ESTABLISHED RULES OF REPARATION IN 
THE FRAMEWORK OF STATE RESPONSIBILITY 

I 

3. I 66. TIiis case, i ~ r  volvirrg predorninantIy issu& of State responsibiIity 
I 

foi- wro~rgful acts, ren~ains one in wlrich the relevant rules of public . 
international Iaw gover~iing the forms and coiifent of the irrterrraf ional 

I 
respo~rsibi Iity of states ~nust be appIied. TIiis Ineins in particuIas that the 
Court should: I 

* $r.~isi, ordei- the serritioii of the wrongful acr constituted by 
the operatiorr of Variant C. It wouId rnake 110 sense to 
aIIocate reparation for actua! damage if t$e soui-ce'of çucli 
darrrage weie fo coiitjiiue ta be active;3G5 

* second, order the 1.esror.atio11 of tlie situation psevaiIi~rg 
before tlie wrongdoing, accord i ng to the i-esiirurk in 
iiltepwr~ r ~ l e . ~ ~ ~  III paarticular, the full restor-atio~r of the 
flow of watei in tlie Daiiube7s main cours! is of pnirii~ount 

367 HM, para 3.204-3.223; HC-M, para 2.107-2.1 17; see #R. wl 2, Appendrx 6. 

363 HM, para 2.03. 
! 
I 364 HC-M, paras 3.1 153.122: scc above, paragraphs 2.90-2.93,3.54-3.65. 

365 HM. para 8.37-8.38. 1 
366 HM, para 8.39-8.42. 1 

I 
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I 



irnporta~ice for the su1.v ivaI and restor-at ion of the Szigetkoz 
region togedrer witlt ifs aquifcr. Hungary stresses again tliat 
neithei the interirn soltirion p~oposed by the EC {which it 
\vas ready to accept on a strictly teniporary basis) rior the 
water- discllarge set orrt in the Temporary Agl-eenlerrt of 19 
ApriI 1 995 provide aIry basis or guida~rce for a finai solutioii 

- reso1vi11g the dispr~ te ; ;~~  a~rd 

* ihird, ordei i-eparation for those detri~nenta~ effects which 
cannot be rernedied by the application of the restiiutio in 
inregrurrt iule. 

3.167. TIie appropriate repasation shouId cover çatisfact ion foi rnoraI 
darnage (inc1udiny Ioss of amniitv) affecting Hungarian nationaIs witll 
regard to the urrcertainly of their future co~ id i t io~~s  of Irealth and 
!irrelihciod, for tlienisetveç and future gerresatians. This is without 
psejndice to tlie satisfaction o w d  by Slovakia to Hungary as to 
Slovakia's vioIatiorrs of obIigatio~rs which did or do not produce rnaterial 
da mage. 76" 

3.168. State respo11sibiIity for an internationa1 wrong firrtfier i-equires a 
guam~rtee of rrorr-repetitio~i of the iIIicir act, a rrecessary condition for the 
defi~ritive seri Ien~snt of the dispute.3t9 

3.109. In appIying the above-~neritiorted cIassica1 categorisatiori of IegaI 
consequences attached to SIovakia's inter~iatio~laI resporrsi biliiy, if is 
suggested that the Court shouId take due consideration of the pariicuIar- 
riature of darnage and riçks affecting the enviro~i~-~-rerrt, which, to date, the 
Cauiz has not p1.eviousIy been asked ta as ses^.^^^ 

367 Se, above. paragraphs 2.101 -2.105. 

36s HM, para 8.49-8.50. 

G Arangio Ruiz. Second Rcpo~t oii Srare Responsibiliiy, U N  Doc AfCN.4/425 
I luIy 1989). paras 185- 188. 

370 Cri~eria were reccntiy adopled by rhe UN Compensation Cornnrission: see (I992) 

3 1 ILM 1051. Under i h c ~  rrr~lcs, payiiie~if inay be avaiIable for d~rect cnviwn~nen~al 
da~nage. deplelion O S  nalr1ra1 rcsources, incIuding Imsec, or expenscs rcsuIting frain 
prevenriof of en\,~runrncn!aI darnage, reasonabIe measures to resfore {lie 
eriviro~i~ne~rt and reasonabIe rnoniloring and assessIneIi1. Other useful preccden1s 
i~rcIude niles and pracrice under ~nlcrnat~onal civil IirtbiIily mnven~iuris reInting 
irrier aiia ro oit poilurio~r, traIisport. waste, Ihe Antarctic and generaI e~ivironmcntal 
dlimiigc. Sec P Saiids. Pr-i~icIp/cs of I ~ I I C ~ ~ I Q I I O I I U I  Ei:~fvi.~l.o~~~~lle~il<II k i r -  (1995). 
552-678, and rcfercnces. 





Accosdingly, to the extent rhe Court decides at tl-ris stage to consider 
heads of damage in reIatiori ro [Iris dispure, ir  sl-rould incIude the 
traditiona1 heads of damage a~-rd in addit io~~ I-reads I-elating to d a n m g  for 
envirorrrnerital Ioss arrd depIetio~r of natu~.al resousces. With regard to 
the latter it shouId take as its s tart i~~g poi~-rt the Ireads of darnage recenrIy 
set by the UN Cornperrsario~r Co~n~nission, w11icI1 draws upon appIicabIe 
i11rernarionaI precedents. 

(4) ACCOUNT IN RESPECT OF WORK DUNE 

3.173. Hungary has alrvays ~-r-raiiitai~-red rliat tlre 1e1- nin na fi on of the 1977 
Treaty wor11d requii-e a11 account of work done according to its tei-ins, 
.%vitIr a vietv to settIing that account as between the parties. SIovakia 
seerns ta have difficuIties in assessi~rg the IegaI ground 011 wlricli 
Hu~rga~y rnay have coaside1-ed this kind of "compensation", not in the 
sense of actuaI reparation foi- darnage created by aIry wrorigful act, brrt as 
a consequence of clle segime of the 1977 T r e a ~ . ~ ' ~  But tire position 
taken by Hrrrigaiy is Iogicai arid c o r ~ s i ç t e n t : ~ ~ ~  ~iot  having been a party or 
a successor to this Treaty, SIovakia Iias Iro riglrt to srrc1-r an account, eve1-r 
orr tlre baçis of tlre ruie set out in AriicIe 70(b) of the Vienna Co~rvention 
of the Law of Pr-eaties. TIrat provision is sestricted to "IegaI situations of 
tIie parries created thsough the executiorr of the treaty prior to its 
terinination" a~id  SIovakia *as never a Party ro the 1977 Treaty. 

3.1 74. Horveve~; Hungary Iias afso been prepared to accept, -as refi ebted 
in  preambular paragraph 2 of tlre SpeciaI Agree~lrent, tl~at SIovakia is 
"tl-re soIe successor State in respect of rigl~ts 2nd obligatio~is relating to 
the Gabcikovo-Nagymaros P r - ~ j e c t " . ~ ~ ~  III tliar respect, Hunga~y is ready 
tu consider arr accourrt for tuork properIy done by both parties, excIuding 
of course any work done to give effect to, or i~-rcorpo~ted irt, Varia~rt C, 

dërlides jriridiqiies .leurr DaIiiii (BruyIanr. BruxeIles. 1490). 145: CoIloque de Ia 
Société Française pour le D~oit dç I'Environncnicnt, Le do~nrlrage écologiqrte en 
droN irireriie. cwrirnr~~~uurair-c ei corj~puié (Eco~io~nicri, 1992); R PisiIIo-Mazzesclri, 
"Forrns of I~rteriiario~raI RcsponsibiI~iy for Env~ronmeniaI Harm". in Ç Franc~oni 
and T Scovazz~ (eds), I~IICJ-iiuriurial Resporisihilip for B~virurririeirral Hurtv 
(GnIram and TrolnianlMaflinus Nijhoff, 199 1). 15: A de RauIi~r, "L'épopée 
judicraire de I'Amoro Cadiz" (199311). Joursicrl de Droit brrer7iaiiorrcrl. 41. 

37s Sec H M ,  para 1 1 09. The Ienn "co~npe~rsnrio~r" shouId bc I-cseived for 
rndemnifrcarions paid hy a stare iior oii a responsib~lity basis but as a rcsuIl of a dr~ty 
to compensale damage 1101 c~catcd by wrongful arts; for insrance, in the case of 
daniage due 10 the [ennination of a treary on the ground of necessiry. 

376 HM, para 1 I . IO. 

377 HM, Annexcs, voI 3, anncx 32. 



which was conceiveci, iinplemented and opera& i i i  bipacli of tire 1977 
Treaty, of otIrei- applicable treaties, and of geriei-AI iiiternat ionaI I a ~ . 3 ~ 8  

I 
(5) PROPERTY RIGHTS 

3.175. Slovakia coiisiders that tlie Couii wi11 Ilrave "to determine the 
respective ownersl-r ip riglits of the PaI-ties in irs loileraII consider-atio~r of 
i-eiiiedies, taking iiito accourir the actual investrniiir of tlie Paities iii such 
propei-ties, the seIative perfor~nance by the Pafiies in respect of such 
propei-ties, the seIarive performa~~ce by the l~art ies of theis treary 
obIigatio~rs, and any riglits of set-off or couriter-~1airn."fl9 In Hu~iga~y's 

I view, the deterrni~rat ion of poperfy sig\ts (as distirrct from 
compeii~ation~ da1-nages 01. ai1 accourit) does no! need aiiy considerarion 
otlrer tl-rair upo~r the basis provided by A~ricIe 8 of tlre 1 977 Ti-eaty, 
con~paied IO the actuaI situation created afterl the teunination of the 

I 
Treaty. Propex-ty rigIits of the CzecIiosIovak State wiII Irave passed to the 
Slovak RepubIic, by operariorr of the ruIes df state succession with 
respect to state pr-opei-ly, reflected in the secoiid 'pseanrbu~ar par-agraph of 
the SpeciaI Agreeme1ir.3~~ i 
3.170. Tt foIIows that the onIy property issues ai'e tl-rose which arise with 

I respect ta tlie Duriaki Iiti dam, the bypass cana1 and the GabEikovo serieç 
of locks. They wese siibject in psinciple to a re!!iine of joint ownership 
unties A~ricIe 8(1) of [Ire Treaîy. Hungaiy's existing propeiry i+igIits i11 

those i~rstalfations cannot have been affected by ikeii- iilicit rrse as part of 
Vai-iarrt C. TIie issue of damages for the use of illese joi11t1~ owried units 
is no doubt subsume4 in rhe generaI c1ai1-11 for- darnages and an account, 
which haç aIready bee11 discussed. I 

I 

I 
(6) CONCLUSION 1 

3.177. Tliis disciissioii is iiot iiitended to prouide ail exhaustive accoiint 
I 

of tl-re over-a1 1 ~~rned ia l  context. Many .of the :envisonnre~itaI damages 
carrsed by the continued imp1emenrarion of V~I-iairt C wiII ai-ise o111y 
progsessively. 'The most effective procedure wbuId no doubt be for the 
trvo pa1-iies periodicaIiy to revierv the state of! the eiiviroiirne~~t in the 
concerned segioir witli a view to adopting and impIementi~ig rlie best 
rernediaI procedures. Tliis wuuId, 1roweve1-, requise a IeveI of 

; 
1 

378 HM, para I I .m. 
379 SC-M, para I 2. I S. 

380 HM, para lI.12-11.16. 



cooperation bervireen the hwo ~ t a t e s  witlr a vietv YO rlre protectio~~ of the 
environmelit that is, un for?uriately, far frorn existing at psesent . j k '  

SECTION E, SUMMARY OF CONCLUSIONS IN THTS 
CHAPTER 

3.178. Hn~rga~y rewrves its riglrt iri due course ro psesent furthel- 
information about the deveIop~nerrt of tlie sitrration and the assess~nent of 
damage to the envii-orrrne~~t caused by Variant C. 

3.179. By way of s u m ~ n a ~ y  tbis Clrapter sliows tlrat: 

1 ) Hungary was justified in suspending arid sr~tsequent Iy a b a ~ ~ d o ~ r  i11g 
rvosk un the Nagymaros Project and oii that part of the GabEikovo 
Pi-oject for wlricIr it was ~.esponçibIe, because this was necessary to 
preverit impairment of aIr esse~rtial interest. Hu11ga1y is rio1 
pl-ecfuded fronr invoking the doctrine of necessis either under 
customary Iaw or rrr~der the 1977 Treaty (paragsaphs 3.07-3.14); 
joirrt ascei-iainment of rI~e facts justifying the suspensiorr of woiks 
was flot a necessaiy pre-conditio~r pi-ior- to çuch susperision 
(paragraphs 3.1 53-20); ,and Hungary fuIfiI1ed the appIicabIe 
requ irements for invoking necessily i ~ r  relatiori to a11 tlri-ee 
eIements of the Project (par-agrapitç 3.2 1 -3.38). 

The irnpIen~entation of Variairt C was rr111awfuI uiider- tlre 1977 
Treaiy, vther appIicabIe treaties, and generaI intemat ional law, 
whether w not fie 1977 Treaty remained in force after May 1942 
(parag~nphs 3.42-3.55). It is also unlawful because it caused (arrd 
continues to cause} sig~rificanr damage to the environ~~~ent of 
Hungary (paragraphs 3.55-3.57) a~rd violates the p~+i~rcipIe of 
equitxbIe use of transbaundaiy rratrrral resources (par-agraphs 3.58- 
3.63). Ifs iIIegaIiS is aggravated by its permanent characrer 
(pamgraapjis 3.54-3.55). It cannot be justified as a counter-measrire 
(pa~+agsaphs 3.55-3 .G7). 

(3) The 1977 Treaiy is ~ i o  Ioriger in force. Ir was IawfuIIy terminated 
by Hungary, and in any eve~rt was repudiated by Czechoslovakia, 
at tire Iatesr by Octuber 1992. It wouId  rot in ariy event have 
survived the dissoIutiori of one Party, Czechoslovakia, at tlie end of 
1992. 

(a) Hirngary was justified i ~ i  ieinlinaling the 1477 Treaty, in 
pariicular, or1 grou~rds of ~rrarerial breach occasion4 by the 

j81 Noiwirhstmding rhe 1995 Mirigalion Agreement. wlridr has onIy Iiinited ai~ns alrd 
i s  likcly ro I ir i~c onIy a very Iimi~ed effecr: see above, paragraphs 2. IO1 -2.105. 



impIe~ne~rtation of Variant C (prag;aphs 3.7 1 -3.731, as we1I 
as of fundamenta1 change of cir+cui~startces which rendered 
tlte Or-igiiiai Pioject7s objectives triatrainable (pas~gsapiis 
3.74-3. I 13). 111 additiorr, a number of other grounds for 
ferminarion were availabIe: necesSiiy occasioried by the 
impIernentation of Variant C (par.agrapIrs 3.1 14-3.1 18); 
impossibi1 ity of perfnr~riance' byause iits object had 
pern~anentIy disappeared (paragsapifs 3.1 19-3.124); coriflict 
with subsequent obIigations under &rieraI i~~ter~ratio~ral Iaw 
(pai-agi-apirs 3.125-3.128). i 

(b) The 1 977 Treaty was re~rudaied tiirouglr Czeclioslova kia 's 
irnpIernentation of Variant C (paragryphs 3.129-1 .132). 

(c) SIovakia did nof automaticaIIy sucieed to the 1977 Tr-eaîy 
uiides tlie Iaw of stafe s u c ~ s s i o n  (pa;agraphs 3.133-3.158). 

(4) SIovakia bear-s i~rterriat iorraI responsibilie for its bseaches of the 
Iaw {contimred ope~+atio~r of Variarrt Cl ?nd for CzechosIovakia's 
i11icit coriduct before Decen~ber 1992 (by I-~tai~~tairiirig arrd 

I aggravating tlrose ~vro~~gfrrl acts) (paragraphs 3.16 1-3.165). It is 
subject ta the geiieraI obIigatio~rs of repafatiorr (paragraphs 3.1 GS- 
3.1091, having regard aIso to the special féatu~+eç present i ~ r  respect 
of e11vi1-onmental danra'ge (par-agraplrs 3.170-3.172). 

I 
I 

(5) There çhould be ari account iri respect of work jiroperly and 
IawfrrIIy do~re urider tfie Treaîy, but taking into account any 
unIawfuI appropriation of eIernerits of 'tire Projecf (paragraphs 
3.173-3.1 74). Detern~ination of prope& rigl~ts deperrdz on  the 
1977 Treaty itseIf (paragraphç 3.175-3-1 76). 

! 

i 
I 



On the basis of the evidence alid IegaI a~gu~nen t  pr-ese~rted i r i  the 
Mernorial, Coufiter-Mernorial, and tlr is RepIy, the RepubIic of Hungary 

Fir.sr, that the RepubIic of Hnngary was enritIed to suspend atid 
subsequerltIy abandon the works on the Nagymaros Project arid 011 tlie 
part of rlre Gabeikovo PI-uject for- wlrich the Treaîy attributed 
responsibiliiy to the RepubIic of Hunga~y; 

Second, thar rI~e Czech and SIovak FederaI Republic \vas rrot entitIed to 
proceed to [lie "provisionaI solririon" (damn~ing up of rlre Danube at river 
kiIo1net1.e 185 1.7 011 Czecl~osIovak territoiy alid resuIt ing consequences 
on water and navigation course): 

Thid, tliat by its DecIar-atio~r of 19 May 1992, Hunga~y vaIidIy 
teiminated the Tseaty on clie Co11st1-uctioii a11d Operation of fI~e 
GabEikovo-Nagymaros Barrage Syste~n of 16 Seprember 1477; 

Regtresrii rhe Cour? lo adjudge and decitrrt..fui?her 

that the IegaI consequences of these findings and of tlre evide~rce and the 
arguments presented to the Courr are as foIIows: 

(1) that the Treaty of 16 Septe~nber 1977 Iras 11evei been i i ~  force 
ber%veen the RepubIic of Hrr11gary arid tlre Slovak RepubIic; 

(2) that tlre SIovak Republic l-iears reçpo~rsibility to the RepubIic of 
Hungary for n~aintaining in operation the "provisional solution" 
referred to above; 

(3) that the SIovak RepubIic is inte1.11ationaIIy i-esponsible fol- the 
da~rrage aiid Ioss srrffered by trie RepubIic of Hunga~y alid by its 
nationals as a resrrlt of tlie "provisio~inl solr~tioii"; 

(4) tlrat the SIovak RepubIic is urrdei- an obIigation ro make r-epai-atiori 
i i i  respect of such damage and Ioss, the amount of suc11 reparation, 
if it ca~rriot be agreed by the Parties within six rnorltfrs of the date 
of the Judgen~ant of tlie Court, to be determilied by [the Court; 



(a) ru return the wateis of tlie Da~irrbe i o  their course a1o1rg the 
international fsontier between the RkpubIic of Huriga1.y and 
the Siovak Republic, fhat is tu say th+ inairi 11avigabIe channel 
as defined try appIicabIe treaties; 1 

I 
(b) to 1.esto1-e the Da~tube to the siruati611 it was irr prior- to the 

putting jnfo effect of the prov içionaI {o~utiun; and 

(c) to provide appropriate gunsantees adi i is t  tlie ~+epetitiori of tlie 
damage arrd Ioss srrffered by the ReirrbIic of Hungasy and by 
its riatio~iaIs. I 
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