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Sir,

I have the honour tc refer to my separate letter of
today’s date under cover of which was enclosed the written
statement of the United Kingdom in response to the Court’s
Oorder of 1 February 1995 in connection with a request from
the General Assembly of the United Nations for an Advisory
Opinion on the Legality of the Threat or Use of Nuclear
Weapons.

I have the honour to indicate that the said statement
should also be taken, so far as relevant, as the response
by the United Kingdom to the written statements submitted
by other States in the separate proceedings on a regquest
from the World Health Organisation for an Advisory Opilnion
on the Legality of the Use by a State of Nuclear Weapons
in Armed Conflict. The United Kingdom is accordingly
willing that the text of that statement be made availilable
to all States which have submitted written statements in
those proceedings.

I have the honour, however, to state that, having

States in those proceedings, the United Kingdom wishes to
maintain in their entirety the conclusicons in its own
written statement, including (but not limited to) that the
Request 1s not within the competence of the World Health

Organisation.

Accept, Sir, the assurances of myv highest consideration.

|

(Sir Franklin Berman)
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I INTRODUCTION

1.1 The terms of the request made by the General Assembly of the United
Nations in Resolution 49/75K, adopted on 15 December 1994, are as follows:

The General Assembly ....

Decides, pursuant to Article 96, paragraph 1, of the Charter of the United
Nations, to request.the International Court of Justice urgently to render its
advisory opinion on the following question:

"Is the threat or use of nuclear weapons in any circumstance permitted under
international law 7™

1.2 This request, which overlaps to a large extent with one made in 1993 by
the World Health Organization and still before the Court, is the result of a susléined
campaign by a group of non-governmental organizations (NGO's'} which have long
been active in promoting what they have termed The World Court Project’, namely an
attemnpt to obtain from the Court an advisory opinion to the effect that the use of
nuclear weapons is unlawful in ali circumstances.! To that end, these NGO's
campaigned to obtain both the WHO and General Assembly requests and claim to
have prepared the written statements submitted by a number of States in connection
with the WHO request.

1.3 The United Kingdom submits that the present case is one in which the
Count should exercise its discretion under Article 63. paragraph I, of its Starute to
decline to answer the guestion posed. That question is couched in vague, abstract
terms and cannot be answered without reference to the numerous different
combinations of circumstances in which the threat or use of nuclear weapons might
be contemplated. The Court does not. and could not, have before it sufficient material
to enable it 1o consider all the combinations of circumstances which might arise.
Moreover. an answer to the question posed would not assist the General Assembly in
the exercise of its functions under the Charter and might have a harmful effect on the
work of the United Nations as a whole and on the different sets of negotiations which
are 1aking place regarding disarmament and other aspects of the control of nuclear
weapons. These issues are addressed in Part II of this Statement, which also
examines the background to the present request and the progress of the disarmament

negotiations.

] See The World Count Project on Nuclear Weapons and International Law (2nd edition, 1993).



1.4 If, however, the Court should decide to answer the question which has
been put to it, the United Kingdom submits that that question does not admit of a
simple answer in terms as abstract as those of the question itself. There is no treaty or
other binding instrument which specifically prohibits the use of nuclear weapons in
all circumstances. The legality of using nuclear weapons can therefore be determined
only by reference to the circumstances in which that use occurs. In particular, it
would be necessary to examine whether the State resorting to nuclear weapons was
entitled to take action by way of individual or collective self-defence and whether the
action thus taken met all the requirements of the right of self-defence. 1t would also
be necessary to consider whether, in such circumstances, the use of a nuclear weapon
was lawful under the laws of armed conflict. In Part 1] of this Statement the United
Kingdom sets out the principles of law relevant to such an inquiry and again submits

that the application of these principles is not an abstract matter but depends upon the * .

factual circumstances of each case.

1.5 In view of the complexity of these questions, the United Kingdom reserves
the nght to make further submissions with regard to the request. should the Court
decide to respond to it.

(RN






II THE BACKGROUND TO THE REQUEST AND THE PROPRIETY
OF RESPONSE

1 The Background to United Nations General Assembly
Resolution 49/75K

2.1  The present section examines the background to the adoption by the General
Assembly of Resolution 49/75K which contains.the request for an advisory opinion
from the Court.

2.2 In August 1987 an international conference of NGO's on nuclear weapons and
internationa! law was held in New York, sponsored by the Lawyers' Committee on
Nuclear Policy (USA) and the Association of Soviet Lawyers. This conference
decided to found a world-wide organization of lawyers opposed 1o nuclear weapons.
This organization. the International Association of Lawyers against Nuclear Arms
(TALANA"), was founded in April 1988 at another meeting in Stockholm. In
September 1989, at the Hague, the IALANA adopted its 'Hague Declaration on the
Illegality of Nuclear Weapons'. It also appealed to all member States of the United
Nations 'to take immediate steps towards obtaining a resolution by the United Nations
General Assembly under Article 96 of the United Nations Charter. requesting the
International Court of Justice o render an advisory opinion on the illegality of the use

of nuclear weapons.' ”

2.3  Subsequently, in January 1992, IALANA, with two other NGO's. the
Intemnational Peace Bureau and International Physicians for the Prevention of Nuclear
War, established the "World Court Project’. In May 1992 the International Peace
Bureau organized a meeting in Geneva to promulgate the project’s ideas. The NGO's
involved in the World Court Project lobbied States in order to persuade them to
submit a draft resolution to the World Health Organization and the UN General
Assembly requesting an advisory opinion on the illegality of the threai or use of
nuclear weapons. On 14 May 1993, the World Health Assembly adopted resolution
46.40, which forms the subject of a separate request to the Court.

24 A meeting of the Non-Aligned Movement Co-ordinating Bureau in New York
discussed in October 1993 tabling a draft resolution in the First Committee of the

2 The World Courr Project on Nuclear Weapons and International Law (2nd edition, 1993), p. xiii
and Appendix L.



General Assembly. The item had not been on the agenda of the Co-ordinating Bureau
but was raised under 'Other Matters'.

2.5 At the 48th session of the United Nations General Assembly the representative
of Indonesia introduced in the First Committee, at its 23rd meeting on 9 November. a
draft resolution entitied 'Request for an Advisory Opinion from the International
Court of Justice on the Legality of the Threat or Use of Nuclear Weapons.' ¥ The
draft resolution was stated to be introduced on behalf of the States members of the
United Nations that are members of the movement of Non-Aligned Countries. The
single operative paragraph of the draft resolution read:

‘Decides . pursuant to Article 96(1) of the Charter. to request the International
Court of Justice to urgently render its advisory opinion on the following
question, "Is the threat or use of nuclear weapons in any circumstance’
permitted under international law 7"’

2.6  However, at the 30th Meeting of the First Committee, on 19 November 1993,
the sponsors announced that they had decided not to press for action on the draft
resolution. The representative of Indonesia, speaking on behalf of the Non-Aligned
Countries, said that the fact that the legal implications of nuclear weapons had yet to
be addressed had prompied the Non-Aligned Countries to submit the draft resolution.

‘However. they recognized that recent developments in the sphere of
disarmament made the attainment of the complete elimination of nuclear
weapons a more likely prospect. The progress achieved under the auspices of
the Amendment Conference and the Conference on Disarmament had,
moreover, facilitated the adoption by the Committee of consensus resolutions
on a comprehensive test-ban and a ban on the production of fissionable
materials which might lead to renunciation of the use of nuclear weapons. To
preserve the momentum of the progress being made. the Non-Aligned
Countnies had therefore decided not to press for final action on draft resolution
A/C.1/48/L.25 but would continue insiead to monitor developments in
different forums. with particular interest in the early conclusion of a
comprehensive test ban treaty (CTBT)." #

2.7  From 31 May to 3 June 1994 the Eleventh Ministerial Conference of the Non-
Aligned Countries was held in Cairo. at which the decision was taken to re-table the
draft resolution and to put it to the vote at the next session of the UN General
Assembly. On 9 November 1994 at the 15th Meeting of the First Committee at the
49th Session of the UN General Assembly. Resolution A/C.1/49/L.36 was introduced

3 A/C.1/48/1.25.

4 ASC.1748/SR.30. page 2.



by the delegation of Indonesia on behalf of the Non-Aligned Countries. The single
operative paragraph of that draft resolution -contained the request set out in the
introduction to this Statement. No indication was given as to why the situation was

thought 1o have changed since the previous year.

2.8 At the 24th Meeting of the First Committee on 18 November 1994, the
delegation of Morocco proposed. in accordance with Rule 116 of the Rules of
Procedure of the General Assembly, that no action be taken on the request contained
in the draft resolution. The delegations of Germany and Hungary spoke in suppor of
the Moroccan proposal. The delegations of Indonesia and Colombia opposed the
motion. [In addition. the delegation of Senegal deplored the submission of the
resolution on behalf of the Movement of Non-Aligned Countries and stated that they

could not in any way support the draft resclution.

29  The motion thal no action be 1aken on the draft resolution was rejecied by 67
votes to 45, with 15 abstentions. The First Committee then took a decision on the
draft resolution, which was adopted by 77 votes to 33, with 21 abstentions.

2.10 The draft resolution was then submitted to the General Assembly as resolution
K in paragraph 60 of the First Comminee's Report.®> At the 90th meeting of the
General Assembly on 15 December 1994 the delegation of France moved that no
action be taken on the draft resolution. in accordance with Rule 74 of the General
Assembly's Rules of Procedure. The motion was supported by the delegations of
Germany and Hungary and opposed by the delegations of Malavsia and Indonesia.
The motion was then put to a vote and rejected by 68 votes to 58. with 26 abstentions.

2.11 The delegation of France then noted the profound division within the
Assembly on the appropriateness of the draft resolution and emphasised their concern
that the Court should not be in the situation of being pressurised by a specific group.
The French delegation proposed an amendment to the draft resolution to delete the
word 'urgently’ in the operative paragraph. in order to ensure the freedom of a
Jjuridical body to make its own assessment. The representative of Indonesia moved, in
accordance with Rule 74 of the Rules of Procedure, that no action be taken on the
amendment. This motion was adopted by 61 votes to 56, with 30 abstentions. The
draft resolution was then adopted by 78 votes to 43, with 38 abstentions, as
Resolution 49/75K.

5 A/49/699.
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2 Nuclear Disarmament and Non-Proliferation

2.12 This section will deal with recent efforts by the intemmational community in the
field of nuclear disarmament and non-proliferation, which constitute an impornant part
of the context within which the present Request must be seen.

2.13 The Treaty on the Non-Proliferation of Nuclear Weapons (‘the NPT") was
opened for signature at London, Moscow and Washington on 1 July 1968 and entered
into force on 5 March 1970. The NPT sets out in detail the obligations of nuclear-
weapon States (those which manufactured and exploded a nuciear weapon or other
nuclear explosive device before 1 January 1967) and those of non-nuclear-weapon
States. in particular in respect of: the transfer and manufacture of nuclear weapons:
the application of safeguards, administered by the International Atomic Energy’
Agency, to nuclear materials; the use of nuclear energy for peaceful purposes: and
general disarmament, including nuciear disarmament.

2.14 Article VIII(3) of the NPT provides for a conference to be held, five years
after the entry into force of the Treaty, to review the operation of the Treaty, and for
further such conferences to be held at five-vearly intervals thereafter. Such
conferences have been held every five vears since the Treatv's entry into force in
1970. Articie X(2) of the NPT provides that twenty-five years after the entry into
force of the Treaty, a conference shall be convened to decide whether the Treatv shall
continue in force indefinitely, or shall be extended for an additional fixed period or
periods. and that this decision shall be 1aken by a majority of parties to the Treaty.

2.15 From 17 April to 12 May 1995 the 1995 Review and Extension Conference of
the Parties to the Treaty on the Non-Proliferation of Nuclear Weapons was held at
United Nations Headquarters in New York. The Conference was attended by 175 of
the 178 States Paries. On 11 May the Conference decided without a vote that, as a
majority existed among States Parties for the indefinite extension of the Treaty, in
accordance with Article X(2). the Treaty should continue in force indefinitely.$

A draft copy of that decision is attached at Annex A.



2.16 On 11 May the Conference also adopted without a vote a Decision on
Principles and Objectives for Nuclear Non-Proliferation and Disarmament. 7 This

decision contained the following paragraphs relating to nuclear disarmament:

3. Nuclear disarmament is substantially facilitated by the easing of
international tension and the strengthening of trust between States which have
prevailed following the end of the cold war. The undenakings with regard to
nuclear disarmament as set out in the Treaty on the Non-Proliferation of
Nuclear Weapons should thus be fulfilled with determination. In this regard.
the nuclear-weapon States reaffirm their commitment, as stated in Article VI
to pursue in good faith negotiations on effective measures relating to nuclear
disarmament.

4. The achievement of the following measures is important in the full
realization and effective implementation of Articie V1. including the
programme of action as reflected below:

(a@) The completion by the Conference on Disarmament of*the
negotiations on a universal and internationally and effectively verifiable
Comprehensive Nuclear-Test-Ban Treaty no later than 1996. Pending the
entry into force of a Comprehensive Test-Ban Treaty. the nuclear-weapon
States should exercise utmost restraint;

(b) The immediate commencement and early conclusion of negotiations
on 2 non-discriminatory and universally applicable convention banning the
production of fissile matenal for nuclear weapons or other nuclear explosive
devices, in accordance with the statement of the Special Coordinator of the
Conference on Disarmament and the mandate contained therein:

(¢) The determined pursuit by the nuclear-weapon States of sysiematic
and progressive efforts to reduce nuclear weapons globally. with the ultimate
goal of eliminating those weapons. and by all States of general and complete
disarmament under strict and effective international control.’

2.17 Sub-paragraphs 4 (a) to (¢} reflect disarmament negotiations currently under
way in other forums. The United Nations Conference on Disarmament in Geneva is
currently engaged in the negotiaiion of a universal and internationally and effectively
verifiable comprehensive test-ban treaty. and is due to begin negotiations on 2 non-
discriminatory and universally applicable convention banning the production of fissile
material for nuclear weapons or other nuclear explosive devices. Further efforts
towards the reduction of nuclear weapons are also being made, particularly in the
context of the United States-Russia Strategic Arms Reduction Treaty I ('START II'),
of which those two States are committed to seek ratification in 1995. At their
September 1994 meeting in Washington. the Presidents of the United States and

Russia instructed their experts to intensify their dialogue on, inter alia, the possibility

7 A draft copy of that decision is attached at Annex B.



after ratification of START [I of further reductions on, and limitations of. remaining
nuclear forces.

2.18 Paragraph 8 of the Decision on Principles and Objectives for Nuclear Non-
Proliferation and Disarmament contained the following provisions on security

assurances:-

‘8. Noting United Nations Security Council resolution 984 (1995). which
was adopted unanimously on 11 April 1993, as well as the declarations by the
nuclear-weapon States concerning both negative and positive security
assurances, further steps should be considered to assure non-nuclear-weapon
States party to the Treaty against the use or threat of use of nuclear weapons.
These steps could take the form of an internationally legally binding
instrument.’

2.19 This paragraph reflected the fact that on 5-6 April 1995 the five nuclear-
weapon States had made statemenis containing both positive security assurances
(statements of the steps they would take in the event of aggression with nuclear
weapons, or the threat of such aggression) and negative security assurances
(statements of the circumstances in which they undertook not to use nuciear weapons
against non-nuclear-weapon States).? The negative security assurances given by the
United Kingdom, France, Russia and the United States are in similar terms. The
1995 security assurances replaced earlier positive assurances given by the United
Kingdom, the United States and the Soviet Union in 1968. and negative security
assurances given by the nuclear-weapon States at various times since 1978.

2.20  On 11 April 1995 the United Nattons Security Council unanimously adopted
resolution 984, in which it welcomed the statements which had been made.?

2.21 The third decision adopted without a vote by the Conference of Parties to the
NPT was a Decision on Strengthening the Review Process for the Treaty.!0
Paragraph 2 of that decision provides that Review Conferences of the NPT should
. continue to be held every five vears. and that the next such conference should be held
in the year 2000. Paragraph 3 provides for the hoiding of a Preparatory Committee in
each of the three years prior to the Review Conference. Paragraph 4 provides that:

Copies of these assurances are attached at Annex C.

9 The text of resolution 984 is anached at Annex D.

10 A copy of this decision is atached at Annex E.
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'4. The purposes of the Preparatory Committee meetings would be 1o consider
principles, objectives and ways in order to promote the full implementation of
the Treaty, as well as its universality. and to make recommendations thereon
to the Review Conference. These include those identified in the Decision on
Principles and Objectives for Nuclear Non-Proliferation and Disarmament
adopied on 11 May 1995. These meetings should also make the procedural
preparations for the next Review Conference.’

222 None of the above decisions, statements and resolutions - which represent the
most recent combined efforts of the international community to address nuclear
disarmament and non-proliferation issues - refer to, or address the need for, an
opinion on the legality or otherwise of the use or threat of use of nuclear weapons.
Intensive negotiations were required by the States concerned to conclude those texts.
In the course of those negotiations. and of the proceedings at the Conference. the
issue of whether or not the use or threat of use of nuclear weapons would or would

not be lawful was not a factor.

3 Whether the Court should Answer the Question Posed

223 In the view of the United Kingdom. the Court should decline to answer the

question posed by the General Assembly.

2.24  [tis clear that the Court has a discretion in deciding whether it should respond
1o a request for an advisory opinion. The language of Article 65 of the Statute is

permissive, not mandatory. As the Court said. in the /nrerprerarion of Peace Treaties

case:

‘Article 65 of the Starute is permissive. It gives the Court the power 1o
examine whether the circumstances of the case are of such a character as
should lead it 1o decline to answer the Request.... the Court possesses a large

amount of discretion in the mater.' '}

"1 Advisory Opinion of 30 March 1950, ICJ Reports. 1950, pp. 71-2. See also the advisory
opintons on Reservarions 1o the Genocide Convention . 1CI Repons, 1951, at p. 19, and Certain
Expenses of the United Narions, 1C} Repons, 1962, at p. 155.



Similarly, in the Western Sahara case, the Court said:

'In exercising this discretion, the International Court of Justice, like the
Permanent Court of International Justice, has always been guided by the
principle that, as a judicial body, it is bound to remain faithful to the
requirements of its judicial character even in giving advisory opinions. If the
question is a legal one which the Court is undoubtedly competent to answer, it
may none the less decline to do so. As this Court has said in previous
Opinions, the permissive character of Article 65, paragraph 1. gives it the
power to examine whether the circumstances of the case are of such a
character as should lead it to decline to answer the request.' 12

2.25 It is within that margin of discretion that the question of propriety falls to be
considered. The Court has repeatedly emphasised that there are inherent limitations
on the judicial function !3 and these limitations apply particularly to issues raised with
the Court which jeopardise its judicial propriety. Judgments which are 'devoid of
object or purpose',!# or 'remote from reality' 15 or incapable of effective application
have been found to fall into this category. As the Court held in the Northern
Cameroons case:

'Tf the Court were to proceed and were to hold that the Applicant’s contentions
were all sound on the ments, it would still be impossible for the Coun 10
render a judgment capable of effective application...’ 16

And 1n the same judgment the Court stressed that all the considerations of judicial

propriety apply equally to the exercise of its advisory jurisdiction. !?

2.26  The Court has nevertheless indicated that. as the principal judicial organ of the
United Nations. it should normally give its opinion on a legal question when
requested to do so by a competent organ (or specialized agency) of the United
Nations. As the Court said. in the Peace Treaties case.

.12 ICIRepons. 1975, ar p. 21.

13 See e.g. Free Zones Case of Upper Savoy and Gex. PCLL. Ser. A/B, No. 46, 1932, p. 16}: Srarus
of Eastern Carelia. PCU, Ser. B. No. 5, 1923, p. 29: Nuclear Tests Case. ICJ Reports 1974, p. 271;
Northern Cameroons Case, 1C) Reponts 1963, p. 30. ’

14 Western Sahara Case. ICJ Reports 1975 at p. 37.
15 ICI Repons 1963, p. 33.
16 Jbid. p. 33.

Ibid... pp. 30-31. See also the passage from the Wesiern Sahara case, above.
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‘the reply of the Court. itself an "organ of the United Nations”. represents its
participation in the activities of the Organization. and. in principle. should not

be refused.’ 18

It is, of course, highly desirable that the Court should play a constructive role in
assisting the other organs of the United Nations. The emphasis should. however. be
on the constructive role which an opinion from the Court can play in a particular case.
If a response by the Court to a request for an advisory opinion would. in fact. be
unlikely to provide any constructive assistance to the other organs of the United
Nations but, on the contrary, would be likely to have a detrimental effect on the
activities of the United Nations family, the position would be very different. In such
a case. both the duty of the Coun to protect its own judicial function and the need for
it 1o play its part as an organ of the United Nations call for it to exercise its discretion

1o decline to respond to the request.

2.27 It is the view of the United Kingdom that that is the case here and that the
Court should accordingly decline to give an answer to the question posed by the
General Assembly. First, an examination of the categories of cases in which the
Court has held that an opinion should, as a matter of propriety, be given demonstrates
that the present case falls outside those categories. Secondly, the nature of the case is
such that the Court would be unable to give an advisory opimion which would be of
positive assistance to the other organs of the United Nations. Thirdly. the rendering
of an advisory opinion in this case could well have a harmful effect upon important
and complex negotiations in the field of disarmament. Each of these considerations

will be examined in turn.

(1) The Present request does not fall within any of the Categories of

Cases in which. as a matter of propriety, an Opinion ought to be given

2.28 All the categories examined below show a common characteristic. They are
all cases in which the opinion of the Court was likely to make a positive contribution
10 the work of the requesting organ and to the well-being of the United Nations as a
whole. That is to say, whilst there were groups of States who might have had
difficulties with the opinion (and the marter must be assumed to have generated some
disagreement to merit reference to the Court). the likelihood that these difficulties
would have had effects detrimental to the work of the United Nations was small; and,
conversely, the benefits of settling a disputed legal question were considerable. In

18 1CJ Reports, 1950. at p. 71.

11



short, the positive advantages to the United Nations clearly outweighed the possible

negative consequences.

fa) Cases where the legal question involved the imterpretation of a
constitutional provision which had become the subject of dispute in the organ making
the reques!

2.29 Many of the cases fall into this category. For example, in the Conditions of
Admission '9 and Competence ° cases the essential question raised was the proper
interpretation of Article 4 of the Charter, specifically whether a member State in
voting on an application for admission could take into account conditions not
expressly provided for in Arnicle 4(1) and, in the second opinion, whether the general
Assembly might proceed to a vote on an application in the absence of a
recommendation from the Security Council. The Court dealt with both questions in
abstract terms and, although it was well aware of the highly political and acutely
controversial nature of the disputes in the United Nations which had led to those
requests,?! its opinions proved most constructive. The impasse over the admission of
new members was broken and the Organization moved rapidly towards the goal of
universality. Similarly, in the JMCO (Composition of the Maritime Safety Committee)
case, == the Court's opinion on the proper interpretation of Article 28 of the
Constitution of IMCO made a highly positive contribution to the future well-being of
IMCO.

2.30 The present case is entirely different. Although the question posed by the
General Assembly would require the interpretation and application of certain
provisions of the Charter, especially Articles 2(4) and 51. the case is not a
constitutional one (in the sense in which the cases surveyed in the previous paragraph
were constitutional), because the Charter provisions concerned deal not with the
powers of the Organization or its internal workings but establish or codify rules of
international law of general application. Moreover, to answer the question posed by

19 Advisory Opinion of 28 May 1948: ICJ Reporis, 1948, p. 57.

20 Advisory Opinion of 3 March 1950: ICJ Reports. 1950. p. 54.

21 See Higpins "Policy Considerations and the Internationa! Judicial Process' 17 ICLQ (1968) 58, at
p- 78. who supports the Court (contra Greig. The Advisory Jurisdiction of the ICJ and the Settlernent
of Disputes between States’ 15 ICLQ (1966} 325) in the view that most issues raised in requests for
opinions will have given rise to disputes within the UN but that this should not per se prevent the Counrt
from responding.

22 Advisory Opinion of 8 June 1960: ICJ Reports. 1960, p. 150.



the Assembly would involve more than an examination of those provisions of the
Charter, for the Court would be obliged also to consider the whole body of
international law applicable to the use of weapons in armed conflicts.

{b) Cases where the legal question involves marters on which the
requesting organ or agency seeks guidance in the exercise of its constitutional

Junctions

231 There is a broad range of cases in which the question posed related not
directly to the interpretation of a constitutional provision but rather to the manner in
which an organ should carry out its functions, or to a question of law which needed to
be clarified in order that an organ should be able to carry out its functions. Thus, in
the Reparations case 23 the United Nations sought to know whether it might bring a
claim against a State in respect of injuries suffered by an agent of the Organization.
In the Peace Treaties case 23 the General Assembly asked whether disputes under the
Peace Treaties existed and. if so, whether under the provisions of those treaties the
Secretary-General was empowered to nominate the third member of the Treaty
Commissions, notwithstanding that the government concerned had failed to appoint a
representative. In effect, it was the Secretary-General who required legal guidance
about the extent of his powers. The Reservations case 5 was similar. in that the
Secretary-General needed to know how to deal with reservations to the Genocide
Convention In order to carry out his duties as depositarv under that Convention. In
cases such as the Effect of Awards of the UN Administrative Tribunal 6 or the series
of cases dealing with South-West Africa =7 it was the Assembly which sought

guidance regarding the exercise of its functions.

23 Reparations for Injuries sufered in the Service of the UN. Advisory Opinion of 11 April 1949,
1CJ Reports. 1949, p. 174.

23 Interpreration of Peace Treaties with Bulgaria. Hungary and Romania. Advisorv Opinion of 18
July 1950, ICJ Reponts, 1950. p. 221. '

25 Reservarions to the Genocide Convenrion, Advisory Opinion of 28 May 1951, ICJ Reports,
1951. p. 15.

26 Advisory Opinion of 13 Julv 1954. IC] Reports. 1954, p. 47.

2T International Status of South-West Africa. Advisory Opinion of 11 July 1950, ICJ Repons,
1950, p. 128:; Voring Procedure on Quesrions relating 1o the Reports and Petitions concerning the
Territory of SW Africa. Advisory Opinion of 7 June 1955, ICJ Repons, 1935, p. 67: Admissibilinv of
Hearings of Petitioners by the Commitiee on SW Africa, Advisory Opinion of 1 June 1956, IC)
Repons, 1956, p. 23.

13



232 Iiis certainly true that in the South-West Africa cases, or the Western Sahara
case 28 the opinion sought by the Assembly also had a bearing on the legal obligations
of Member States. Nevertheless. as the Court emphasised in Weszern Sahara, the
primary motivation for the opinion was to give guidance to the Assembly.

"...The opinion is sought for a practical and contemporary purpose. namely. in
order that the General Assembly should be in a better position to decide at its
thirtieth session on the policy 1o be followed for the decolonisation of Western
Sahara.

'the object of the request is ... to obtain from the Court an opinion which the
General Assembly deems of assistance to it for the proper exercise of its
functions concerning the decolonisation of the territory." 2%

233 In the present case, however, the General Assembly is not seeking guidance
on the performance of its functions. As Part I1.2 of this Written Statement has
demonstrated, it is not in the Assembly but in other fora, notably the Security Council
and the Conference on Disarmament, that the issue of nuclear disarmament is being
addressed and action taken. The question on which the Court's opinion has been
sought concerns not the powers of the Assemblv but rather the rights and obligations
of States and, in particular, the extent of their inherent right of self-defence.
Moreover, there is nothing to suggest that some new problem has arisen in the recent
period so that the General Assemblyv is now hampered in carrving out its functions by
the lack of an answer to the question posed to the Court. Indeed. taking into account
the progress made in the nuclear non-proliferation and disarmament fields (referred 1o
in Part I1.2. above). the remarks of the delegate of Indonesia at the United Nations
First Committee (when announcing that no action would be taken on a previous draft

request) are now even more pertinent than thev were then.30

fc) Cases where the legal question involves the interpretation of

agreemenis between the Organization and a Member State

2.34 Cases of this kind have long been regarded as appropriate for the use of the
Court's advisory jurisdiction. As early as 1946, Section 30 of the UN Convention on
Privileges and Immunities provided for reference of disputes 1o the Court by way of a

28 Advisory Opinion of 16 October 1975, ICJ Reports. 1975, p. 12.

2% Ibid..at pp. 20 and 27. Sotoo in Certain Expenses of the UN {Article 17(2) of the Charter), 1CJ
Reports. 1962. p. 151. although giving guidance to the Assembly on its budgetary functions. the
Opinion carried necessary implications for the legal obligations of Member States.

30 See paragraph 2.6. above.
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request for an advisory opinion. The WHO Regional Office case 3! and the
Applicabiliry of the Obligation to Arbitrate arising under Section 21 of the Unired
Nations Headquarters Agreement of 26 June 1947 case 32 both fell into this category.
The present case, however, does not concern any agreement between the United
Nations and a Member State. No such agreement concerning the use of nuclear

weapons has ever been concluded.

(d) Cases where the legal question concerns the obligations of Member
States consequential upon decisions or resolutions of the competent organs of the

organization

2.35 In the Namibia case 33 the guestion put to the Court did involve the legal
obligations of Member States but, of course, in the specific context of action by-both
the General Assembly and the Security Council with regard to the territory. in respect
of which both organs had special responsibilities as a result of its mandated status.
The Assembly, by Resolution 2145 (XXI), had terminated the Mandate under which
South Africa held the territory, and the Security Council, by Resolution 276 (1970),
had endorsed that decision, confirmed the illegality of further acts by South Africa in
the territory and called upon Member States to refrain from dealing with South Africa
contrary to paragraph 2 of the resolution. It was these decisions which created the

legal obligations on which the Court was asked to advise.

236 In the present case the matter is entirelv different. Although the General
Assembly has adopted numerous resolutions regarding nuclear weapons since 1961.
the Assembly has no power to create legal obligations for Member States with respect
to the possession or use of nuclear weapons - or. indeed. with regard to any aspect of
Member States’ exercise of the right of self-defence - in the circumstances in which

Resolution 49/75 K was adopted.

31 Advisory Opinion of 20 December 1980. ICJ Reports. 1980, p. 73.
32 Advisory Opinion of 26 April 1988. ICJ Reports. 1988, p. 12.
33 Legal Consegquences for States of the Continued Presence of South Africa in Namibia (SW

Africa) nonvithstanding Security Council resolution 276 (1970), Advisory Opinion of 21 June 1971,
ICI Reports. 1971. p. 16.

15



@) An opinion from the Court in the present case would have no
positive effect for the United Nations as a whole

2.37 The case law of the Court regarding the advisory jurisdiction emphasises the
importance of this jurisdiction as a means by which the Court, as the principal judicial
organ of the United Nations, can participate in the activities of the Organization'.3*
As the survey of the case law in the preceding paragraphs demonstrates, however, the
Court has naturally been concerned that its participation should take the form of
making a positive contribution to the activities of the United Nations. Moreover, the
very fact that the Court is a principal organ of the United Nations means, it is
submitted, that it must be concerned with the effect of an advisory opinion on the
activities of the Organization as a whole and not just on the requesting organ. The
United Kingdom considers that if the Court were to give an opinion in the present’
case, that opinion could not have a positive effect, either on the work of the General
Assembly or in the context of the activities of the United Nations as a whole in the
field of disarmament and security issues. First, the question posed by the General
Assembly is a hypothetical one to which a proper judicial answer cannot be given,
since the legality of the use, or threat of use, of nuclear weapons depends upon an
analysis of the circumstances of the particular use or threat. Secondly. although it is
the General Assembly which has sought the Court's opinion regarding the legality of
the use of nuclear weapons. the dangers posed by such weapons are currently being
addressed elsewhere in the United Nations in a manner which would not be helped
(and. as will be demonstrated. may indeed be harmed) bv a pronouncement on the
legality of the use of such weapons.

(a) The question posed is hvpothetical

2.38 As the preceding section has shown. the question put to the Court in the
present case does not relate to the extent of the powers of the General Assembly or
the exercise by the Assembly of its functions. Nor has it arisen in the context of a
concrete factual situation involving a specific use or threat to use nuclear weapons. It
is a purely hypothetical question which is removed from any factual or legal context
which alone could provide the Court with a manageable framework within which it
could set about answering the question. Although the Count has said, on a number of

occasions, that the advisory jurisdiction may be used to answer an abstract question,3S

34 Peace Treaties case. ICJ Reports, 1950, at p. 71.

35 See.e.g. the Admissions case. ICJ Reports. 1948. at p. 6] and the discussion by Fitzmaurice in
The Law and Procedure of the Internarional Courr of Justice (1986). vol. L at p. 117.
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it must nevertheless be possible to analyse the question in some particular factual
matrix and not merely in the context of purely speculative or hypothetical facts.

239 The essence of the judicial function is the application of principles of law 10
specific factual situations. As Judge Hudson said of the Permanent Cournt of

Intemational Justice,

‘The Court has not been made the school-master of the Council [of the
League). It has not been-asked to propound the law, but to apply it. It has not
been confronted with legal problems of the future, but of the present. It is not
asked to work in vacuo, but as part of a live, active and functioning

international system.' 36

In the present case, however. the Court 15 being asked to work 'in vacuo'. It is asked
to pronounce on whether the threat or use of nuclear weapons is permitied 'iﬁ:any
circumstance’. As the United Kingdom will demonstrate in Part III of this Wntten
Statement. there 15 no legally binding instrument which directiy and specificaily
prohibits the threat or use of nuclear weapons. In the absence of such an instrument,
the question posed by the General Assembly can be answered only by reference to
rules and principles of international law of more general application. Yet the
application of such rules and principles to a specific weapon will necessarily depend
upon the precise circumstances in which that weapon is used. or its use is threatened.
No indication of what those circumstances might be is given in the question and it is
difficult to see how the Court could have before it sufficient material 1o enable it to
consider all of the combinations of circumstances which might arise. The
combinations of circumstances are virtually unlimited. The Cournt would be
constrained to consider such variable factors as: the location. scale and nature of the
attack. whether actual or imminent: the means of defence available to the State under
attack or threat of attack: the presumed objectives of the attacker; the particular type
of nucilear weapon used in response to the attack, and its effects in the particular
locality in which it is emploved. including its likely effects on non-military targets
and long-term environmental effects. The factors. and their permutations, are endless.

36 Hudson. The Advisory Opinions of the Permanent Count of Intemational Justice’, International
Conciliation (November 1925), No. 214, p. 374.
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(b) Nuclear weapons are being addressed in other contexts in the Unired

Nations

2.40  Although the General Assembly has discussed nuclear weapons for over thirty
years, it has not had sole, or even primary, responsibility for this matter within the
United Nations. The possibility of a use of nuclear weapons is pre-eminently a
question of international peace and security, primary responsibility for which is
vested in the Security Council by virtue of Article 24(1) of the Charter. In addition.
the Conference on Disarmament has long been the focus of efforts to achieve
measures of nuclear disarmament. The Conference on Disarrnament has consistently
approached the question of reducing and eliminating the threat posed by nuclear
weapons by means of negotiating specific measures, such as limitations on their
proliferation and the achievement of limitations on nuclear testing, rather than by -
debating whether the use of a particular nuclear weapon would or would not be lawful
in general or in some hypothetical combination of circumstances. This approach has
recently been endorsed by the Security Council in resolution 984 (1995) 37 which
expressly welcomes the assurances given by nuclear-weapon States to the non-
nuclear-weapon States which are parties to the Non-Proliferation Treaty. 38 There is
no indication that an opinion on the legality of the use of nuclear weapons would

make any positive contribution to this process.

2.41 In Judge Hudson's words. the Court has 1o operate as part of a 'live. active and
functioning international system'. In the present case. that intemational svstem must
be seen as extending beyond the General Assembly to include the United Nations as a
whole. It must also entail recognition of the fact that. so far as nuclear weapons are
concerned. the most important parts of that svstem are to be found in the Conference
on Disarmament and the Security Council. as well as in the recent Review and
Extension Conference of the Non-Proliferation Treaty. If the Court's answer 1o the
question posed by the General Assembly will make no positive contribution to the
work of those parts of the international system then that is a good reason for the Court
to decline to answer that question.

37 See Annex D.

38

18



3 An advisory opinion on this question could have a harmful effect
on important disarmament negotiations

2.42 It has already been shown, in Part 11.2 of this Statement. that the present case
comes before the Court at a time when the parties have just decided, without the need
for a vote, to extend indefinitely the Non-Proliferation Treaty, when new negative and
positive security assurances have been unanimously weicomed by the Security
Council, and when a number of other measures to reduce the threat posed by nuclear
weapons are under the most active consideration. These negotiations form part of a
disarmament process which it has taken many years to construct and which now
offers the prospect of additional very considerable achievements. However. as
paragraph 4(c) of the Decision on the Principles and Objectives for Nuclear Non-
Proliferation and Disarmament makes clear, efforts to reduce nuclear weapons
globally, with the ultimate goal of eliminating those weapons, are linked to the pursuit
by all States of general and complete disarmament under strict and effective
international control. That necessarily involves the consideration not only of nuclear
weapons but also of conventional arms. Moreover, it would be unrealistic to imagine
that that ultimate objective could be achieved within a short time-frame. In the
meantime, therefore, the disarmament process has sought to achieve interim
protection of international peace and secunty through a stable system of deterrence
which includes both positive and negative security assurances from the nuclear-

weapon States to the non-nuclear-weapon States.

2.43 The existing treaties and other texts which refer to nuclear weapons have been
concluded after lengthy and complicated negotiations among States with widely
differing views about the utility and even morality of possessing such weapons. The
success achieved so far in these negotiations has been based on striking a balance
between those views; and because States have. in fact, concentrated not upon the
differences between them but on points where their interests coincide, with the result
that specific steps towards goals of nuclear non-proliferation and disarmament have
been achieved. These achievements have been welcomed within the United Nations.
If, however, the Court were to give an opinion on the principles of law raised by this
request (and in particular if in doing so it were to cast doubt on the basis for existing
agreements) the continued panticipation of States concerned in these activities might
be called into question. For example. an opinion of the Court that the possession of
nuclear weapons. and their use in self-defence, could never be lawful might lead some
States to conclude that they should no longer participate in existing regimes
concerning nuclear weapons which did not amount to measures of complete
disarmament. Alternatively, an opinion of the Court recognising that the use of
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nuclear weapons could be lawful in appropriate circumstances might diminish the
incentive for those States not parties to applicable treaty regimes to renounce the
possession of nuclear weapons. In these circumstances, the viability of existing
achievements in the field of nuclear disarmament and non-proliferation would be

undenmined.

2.44 Similar considerations apply as regards current disarmament negotiations. An
advisory opinion by the Court on the principles of law raised by this request is not a
necessary pre-condition for the successful conclusion of the disarmament negotiations
referred to in paragraphs 2.16 to 2.21 above. Moreover, there is again a risk that such
an opinion would actually play a divisive role. It might lead the States participating in
those negotiations to become side-tracked into a debate on the implications of the
Court’s opinions, rather than concentrating on the complex and detailed matters™
before them. There would also be the risk, in the case of an opinion casting doubt on
the legality of the use or threat of use of nuclear weapons in any circumstances. that
some States might feel unable to continue their participation in nuclear disarmament
and non-proliferation negotiations which build upon the existing position and which
seek to bring about further reductions and controls, rather than total disarmament.
Whatever the view the Court were to come to on the merits, it is in any case unlikely
to have any significant effect in assisting progress in these negotiations.

2.45 The United Kingdom therefore submits that. in view of the considerations set
out In this Part of the Statement. there are compelling reasons why the Court should

exercise its discretion to decline to answer the question put to it.






III THE PRINCIPLES OF LAW RAISED BY THE QUESTION

1 The Meaning of the Question

3.1  The question posed by the General Assembly is wider than that posed by the
World Health Assembly in that it refers to 'the threat or use of nuclear weapons' as
compared with 'the use of such weapons. This broader phase in the General
Assembly’s question is closer to the wording of Aricle 2, paragraph 4 of the U.N.
Charter. which refers to 'the threat or use of force’. Neither question touches

possession of nuclear weapons as such.

32  Inso far as the General Assembly’s question reflects the wording of Articie 2,
paragraph 4 of the U.N. Charter, this represents. in the view of the United Kingdom.
the correct approach. For it essentially equates nuclear weapons with 'force’. They
are one form, an extreme form, of 'force’ and as such their use is subject to the same
prohibitions - and the same exceptions - as the use of ‘force’ is in general under the
U.N. Charter.

3.3  The question addressed to the Court is whether the threat or use of nuclear
weapons is In any circumstance permitied under international law. It 1s. however.
axiomatic that. in the absence of a prohibitive rule opposable to a particular State. the
conduct of the State in question must be permissible.3? Properly. therefore, the
question should be whether the threat or use of nuclear weapons is prohibited by any
rule of international law. In contrast. the question as formulated is implicitly cast in

3% This principle was recently given specific application and endorsed by the Court in the
Nicaragua case in the following terms:

‘... in international law there are no rules. other than such rules as may be accepted by the
State concerned. by treaty or otherwise, whereby the level of armaments of a sovereign State
can be limited. and this principle is valid for all States without exception.' (Military and
Paramilitary Activities in and Against Nicaragua (Merits), ICJ Reports, 1986, p. 14, a1
paragraph 269.)

The principle stated in the text flows in some measure from the often guoted statement of the
Permanent Court in the Lorus case that interational law leaves 10 States 'a wide measure of discretion
which is only limited in cerain cases by prohibitive rules' (PCLJ Reports, Series. A, No. 10, at p. 19).
The principle does not. however. rely thereon but draws its support from the more general proposition
that the basis of international law is ‘the express or tacit consent of States 1o the body of ruies
comprising international law as a whole at any particular ime' (Jennings and Wans, Oppenheim's
{nternarional Law (9th ed., 1992), vol. I, paragraph 5).
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terms of a presumption of illegality, rebuttable on proof that the conduct in question is
permitted.

3.4  Flowing from this presumption of iliegality is an almost imperceptibie shifting
in the burden of proof from those seeking to show that the conduct in qustion is
prohibited to those seeking to show that it is permitted. In other words. contrary to
accepted principles of international law, the formulation of the question places the
burden on those seeking to show that the threat or use of nuclear weapons may in
some circumstances be permissible to prove this to be the case. In the United
Kingdom's view, it is for those contending for a prohibitive rule to prove that it exists
and that it is opposable to other States. In the event that the Court decides to respond
to the request for an advisory opinion, the correct interpretation of the question would
therefore be whether the threat or use of nuclear weapons is in any circumstance:
prohibited by any rule of international law. In the absence of proof that this is so. it
would follow that the conduct in question is lawful.

3.5  Whichever way the question is framed, it does not admit of a simple answer.
There is no foundation for the view that the use of nuclear weapons would
automatically contravene international law. The international community has never
adopted in binding form any general prohibition on the use of nuclear weapons. On
the contrary, those treaties which have been adopled regarding nuclear weapons
presuppose that there are circumstances in which such weapons might lawfully be
used. Moreover, an examination of the principles of intemational law regarding the
threat and use of force and the conduct of hostilities reveals that. while nuclear
weapons (like all methods and means of warfare) are subject to limitations on their
use, those limitations are not such as to render the use of nuclear weapons unlawful

per se.

3.6  This part of the United Kingdom's statement addresses these issues in the
following way. Section 2 examines those treaties and other instruments which
specifically refer to nuclear weapons. Section 3 considers the legality of the use of
force in self-defence under the terms of the United Nations Charter. Section 4 looks
at the application of the laws of armed conflict to the use of nuclear weapons. Section
5 considers the possible effect on the use of nuclear weapons of human rights treaties
and treaties and customary law relating to the protection of the environment. Finally,
Section 6 examines the legal issues raised by a threat to use nuclear weapons.
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2 Provisions specifically referring to nuclear weapons

3.7  Since the middle of the nineteenth century, the international community has
adopted a long list of treaties banning - or severely restricting - the use of specific

weapons. Prominent on this list are:

1) the St Petersburg Declaration, 1868, which prohibits the use of
projectiles under 400 grammes in weight which are explosive or charged with
fulminating or inflammable substances;40

2) Hague Declaration No. 2, 1899, banning the use of projectiles the sole

object of which is the diffusion of asphyxiating or deleterious gases:*!

3) Hague Declaration No. 3. 1899, prohibiting the use of bullets which

expand or flatten easily in the body: 42

@) the Hague Regulations on Land Warfare annexed to Hague
Convention No. IV, 1907, Aniicle 23 (a) of which prohibits the use of poison and

poisoned weapons; 43

5) Hague Convention No. VIII. 1907, restricting the use of automatic

submarine contact mines;+s

(6 the Geneva Protocol. 1923. prohibiting the use of asphyxiating,
poisonous or other gases. all analogous liquids. matenials or devices. and

bacteriological methods of warfare: 4>

(7) the Convention on the Prohibition of Development. Production and
Stockpiling of Bacteriological and Toxin Weapons, 1972, which prohibits the

40 138 CTS (1868-69) 297: LXIV UKPP (1869) 659.
31187 CTS (1898-99) 453: UKTS 32 (1907). Cd. 3751.
42 187 CTS (1898-99) 459: UKTS 32 (1907). Cd.375).
43 205 CTS (1907) 227: UKTS 9 (1910). Cd. 5030.

44 205 CTS (1907) 331: UKTS 12(1910). Cd. 5116.

45 XCIV LNTS (1929) 65; UKTS 24 (1930). Cmd. 3604.
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possession of bacteriological and toxin weapons and reinforces the prohibition on

their use;36

(8)  the United Nations Convention on the Prohibition of Military or any
other Hostile Use of Environmental Modification Techniques, 1977, prohibiting the
use of weapons intended to change the environment through the deliberate

manipulation of natural processes:+7

9) the United Nations Convention on Prohibitions or Restrictions on the
Use of Certain Conventional Weapons, 1981, the Protocols to which prohibit the use
of weapons the primary effect of which is 10 injure by non-detectable fragments. and
impose certain restrictions on the use of mines, booby-traps and incendiary
weapons;48 ’

(10)  the Chemical Weapons Convention, 1993, which-prohibits all use of
chemical weapons and requires the destruction of existing stocks.*®

3.8  In marked contrast, no treaty has been adopted specifically prohibiting the use
of nuclear weapons. Nor is the use of nuclear weapons outlawed by a provision in a
treaty of more general application. The Charer of the United Nations makes no
reference to nuclear weapons. Nor do the Principles of the Charter elaborated in the
Declaration of Friendlv Relations and Co-operation among States in accordance with
the Charter of the United Nations (UNGA Resoiution 2623 (XXV ). the Resolution
on the Definition of Aggression (UNGA Resolution 3314 (XXIX)) or the Declaration
on the Enhancement of the Effectiveness of the Principle of refraining from the
Threat or Use of Force in International Relations (UNGA Resolution 42/22) expressly

prohibit or regulate the use of nuclear weapons. 30

3.9  On the contrary, the international community has consistently declined to

address the question of the lawfulness or unlawfulness of nuclear weapons per se.

46 1015 UNTS 164

47 1108 UNTS 131

48 19 1LM (1980) 1523; 1342 UNTS 7.
49 32 1LM (1993) 800.

50 Resolution 42/22 refers 10 nuclear weapons only in the context of statements about the
importance of avoitding armed conflict and contains no statement about whether the yse of such
weapons would be lawful.
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Although in 1961 and in subsequent years the United Nations General Assembly
proposed the conclusion of a treaty prohibiting the use of nuclear weapons.3! that
proposal has not been followed up and no conference to consider such a treaty has
been convened. In another context, the Diplomatic Conference which adopted the
four Geneva Conventions of 1949 rejected a proposal that it adopt a resolution on the
illegality of using nuclear weapons as being outside the terms of reference of the

Conference 52

3.10 The Diplomatic Conference on the Development of Humanitarian Law. 1974
to 1977, which adopted the two Additional Protocols to the Geneva Conventions of
1949 and which had broader terms of reference than the 1949 Conference. also did
not discuss the legality of nuclear weapons. In submitting draft protocols 1o the
Diplomatic Conference, the International Committee of the Red Cross stated:

‘Problems relating to atomic, bacteriological and chemical warfare are subiects
of international agreements or negotiations by governments. and in submitting
these draft Additional Protocols the ICRC does not intend to broach those
problems. It should be borne in mind that the Red Cross as a whole, at several
International Red Cross Conferences, has clearly made known its
condemnation of weapons of mass destruction and has urged governments to

reach agreements for the banning of their use.'3

During the four sessions of the Conference. the United Kingdom and a number of
other States made statements to the effect that the subject of nuclear weapons should
not be discussed by the Conference.> A number of other States. while not expressly
referring to nuclear weapons. made clear that they shared the view of the ICRC that
this question was better dealt with in the context of disarmament negotiations and that
the Conference should do nothing to prejudice such talks. For example, the

Representative of Brazil said that:

51 Resolution 1653 (XV1). This resolution and subsequent resolutions on the same subject are

discussed below. paragraphs 3.25 to 3.32.
32 Final Record of the Diplomatic Conference of Geneva, vol. lA, pp. 802-5.

53 ICRC, Draf Additional Protocols to the Geneva Conventions of August 12, 1949 (Geneva June
1973), p. 2.

54 Official Records. vol. V. pp. 134 (UK). 121 (USSR}, 145-6 (Sweden), 179 (Argentina), vol VIL,
pp. 192 (France}, 295 (USA). )
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"...other international bodies which were trying to bring about the reduction of
armaments and to achieve general and complete disarrnament were in a better
position than the Conference to deal with certain weapons.’33

3.11 Although some States maintained that the Conference should consider a ban
on some or. all uses of nuclear weapons,3¢ it is clear from the records of the
Conference that this was not done. No formal proposal to deal with nuclear weapons
was put before the Conference and discussion of specific weapons was confined to
certain conventional weapons considered by the Conference's Ad Hoc Commitiee, the
terms of reference of which were expressly confined to conventional weapons.S7 In
its Report to the Conference, the Ad Hoc Committee stated that:

'There was general] agreement that a consideration of certain modern
conventional weapons in the light of such factors as the degree of suffering
caused or their indiscriminateness had by now become an urgent necessity.

Tremendous technological developments had led to ever more sophisticated

weapons, in many cases with increasingly destructive power. Nuclear

weapons and other weapons of mass destruction were, of course. the most

destructive. In that connexion, some delegations rejected the view that the

debate on those weapons and their possible prohibition should be left to the

disarmament discussions, and they urged that the Conference include them in

its programme of work. Another delegation expressed its regret at the

decision not to consider these weapons. Many other delegations. however,

accepted the limitation of the work of this Conference to conventional

weapons. As it was pointed out by some. nuclear weapons in particular had a

special function in that they act as deterrents preventing the outbreak of a

major armed conflict between certain nuclear powers.'8

The Conference formally recorded the Report without a vote.3® The Conference also
adopted a resolution recommending that a Conference of Governments be convened
with a view to reaching 'agreements on prohibitions or restrictions on the use of

specific conventional weapons including those which may be deemed to be

55 Official Records. vol. V. p. 98. See also the statemenis by Ukraine (p. 113). Byelorussia (p.
150} and Mongolia (p. 192).

56 Official Records, vol. V, pp. 97 (Ghanay, 103 (Romania), 105 {Yugoslavia), 120 (China), 123
(Iraq) and 195 (Zaire): vol. XIV p. 70 (Albania) and p. 241 (North Korea).

57 Pilioud et al. Commentary on the Additional Protocols of 8 June 1977 (ICRC. 1987), p. 591
(the ICRC Commentary"). A proposal to remove the word ‘conventional' from the title of the Ad Hoc
Committee was rejected. For the debate on the establishment and terms of reference of this committee,
see Official Records, vol. V, pp. 82-90.

58 Official Records, vol XVI. p. 454 (emphasis added).

3% Official Records. vol. V., pp. 219-221.



excessively injurious or have indiscriminate effects’. 0 Subsequently. a number of
States made declarations, on signature or ratification, to the effect that the new rules

contained in Protocol I did not apply to nuclear weapons. 6!

3.12 Itis not surprising, therefore, that the Commentary on the Protocols published
under the auspices of the ICRC (the ICRC Commentary') concludes that 'there is no
doubt that during the four sessions of the Conference agreement was reached not to
discuss nuclear weapons,' 62 or that the Protocols contain no references to nuclear

weapons. 63

3.13 Those treaties which have dealt expressly with the subject of nuclear weapons
have not addressed the question whether such weapons are unlawful per se but have
concentrated, for the most part, upon issues regarding possession. deployment and
testing. The effect of these treaties may be summarised as follows:-

Possession

3.14 By becoming parties to the Non-Proliferation Treaty, 1968,% or 1o a regional
treaty, such as the Treaty of Tlatelolco.5® most non-nuclear-weapon States have now
undertaken not to manufacture or acquire nuclear weapons. The Peace Treaties
concluded at the end of the Second World War also bind a number of States not to
possess nuclear weapons. ¢ In the case of Germany. this obli gation was reaffirmed in
the Treaty on the Final Settlement with Respect to Germany. 1990.67 The

disarmament treaties concluded between some of the nuclear powers limit by

60 Resolution 22: Official Records . vol. 1. p. 215 (emphasis added).
6l See below, paras. 3.43 10 3 55,
62 JCRC Commeniary. p. 593.

63 The possible effect on the use of nuclear weapons of the more general provisions of Additional
Protocol I is considered below. paragraphs 3.45 10 3.55.

& 729 UNTS 61
65 634 UNTS 281.
66 Treaties of Peace with Bulgaria. Finland. Hungary, Italy and Romania.

67 29 [LM (1990) 1186, Article 3.




agreement the number and types of nuclear weapons delivery-systems which those
States may possess.68

Deployment

3.15 The deployment of nuclear weapons is prohibited in Antarctica.®? in outer
space or on celestial bodies 70 and on the deep seabed.”! For those States which have
become parties to the Treaty of Tlatelolco or its Ist Protocol, the deployment of
nuclear weapons is prohibited within the areas covered by that agreement.”?
Similarly, those States which are parties to the Treaty of Rarotonga or its Ist Protocol
have undertaken not to depioy nuclear weapons within the areas covered by that

agreement. 73
Testing

3.16 Those States parties to the Partial Test Ban Treaty, 1963, 7* have agreed not to
carry out atmospheric nuclear tests. Bilateral agreements also restrict underground
nuclear testing by some of the nuclear powers. In addition, testing in certain parts of
the worlid is restricted by agreements such as the Antarctic Treaty. Negotiations
currently taking place with a view to the adoption of a comprehensive test ban treaty
are described in Part [1.2, above.

68 See. e.g.. the Anii-Ballistic Missiles Svstemns Treary, 1972 (944 UNTS 13). and the
Intermediate-Range Nuclear Forces Treats. 1987 (27 ILM (1988) 84). between the Soviet Union and
the United States.

69 Antarctic Treaty, 1959. Article I (402 UNTS 71).
70 Ower Space Treary, 1967, Article IV (610 UNTS 205).
71 Sea-Bed Treaty. 1971. Aricle | (933 UNTS 115).

72 The arcas covered by the Treary of Tlaelolco comprise most of Latin America and certain
adjacent waters and islands. The United Kingdom is a party to Protocols I and 11 to the Treaty.

73 The Treaty of Rarotonga applies to parts of the South Pacific. The United Kingdom has not
become a party to the protocols to that treaty burt the United Kingdom Government have stated that
they are ready. as a matter of policy. to respect the intentions of the regional States and that they have
no intention of testing nuclear weapons in the South Pacific or of basing nuclear weapons on British
lerritories in the South Pacific (statement by the Minister of State. Foreign and Commonwealth Office
in the House of Commons, 20 March 1987 HC Debs. vol. 112, Written Answers, col. 639; 58 BYIL
(1987) 635).

74 480 UNTS 43.



3.17 The treaties, however, say little about the possible use of nuclear weapons by
those States which have no obligation not to possess them.  The Partial Test Ban
Treaty, for example, while prohibiting the parties from conducting atmospheric
nuclear tests, does not purport to restrict their use of nuclear weapons in the course of
hostilities. 75 Similarly, the Sea Bed Treaty prohibits the emplacement of nuclear
weapons on the sea bed but does not restrict the use of nuclear weapons fired from

other locations.

3.18 The Treaty of Tlatelolco is an exception. Article 3 of Protocol II to the Treaty
contains an undertaking by those nuclear States which are parties to the Protocol not
to use or threaten to use nuclear weapons against the States party to the Treaty of
Tlatelolco. All five permanent members of the Security Council are now parties to
this Protocol and have thus accepted this obligation, although each made a declaration
on becoming party in which it indicated the circumstances in which it would regard
itself as free to také military action involving the use of nuclear weapons. Thus. the
United Kingdom declared that:

'the Government of the United Kingdom would, in the event of any act of
aggression by a Contracting Party to the Treaty in which that Party was
supported by a nuclear-weapon State, be free to reconsider the extent to which
they could be regarded as committed by the provisions of Additional Protocol

IL." 7%

75 That the Partial Test Ban Treaty was not intendad 1o applv to the use of nuclear weapons in an
armed conflict was made clear by the United States Secretary of State in his report of 8 August 1963 to
the President. in which he said:

"The article [Anrticle I} does not prohibit the use of nuclear weapons in the event of war nor
restrict the exercise of the right of self-defense recognized in Anicle 51 of the Charter of the
United Nations.' ( Documents on Disarmameny. 1963, p. 297.)

See aiso the advice of the State Depantment Legal Adviser, op. cir. pp. 3433, The Government of the
Soviet Union took a similar approach in a statement on 21 August 1963, in which it said:

‘the treaty also does not prohibit the Soviet Union. if need be. from holding underground
nuclear tests, from increasing the stockpiles of nuclear arms, and even from using these
-weapons against the imperialist aggressors if they unleash a war in a fit of insanity.’ (Op. cir.,
p- 456.)

76 28 1LM (1989) p- 1400 at 1422, The United States made a similar statement on ratification (loc.
cit. p. 1423). On signature of the Protocol, China repeated its general undenaking that it would not be
the first State to resort 1o the use of nuclear weapons (p. 1414); France stated that:

The French Government interprets the undertakings set forth in Article 3 of the Protocol as
not presenting an obstacle to the full exercise of the right of self-defence confirmed by Anicle
51 of the United Nations Charter.' (p. 1415)

The Soviet Union stated that:
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3.19 Although the Non-Proliferation Treaty contains no comparable provision.”’
China, France, Russia, the United Kingdom and the United States have each given
security assurances to non-nuclear-weapon States in connection with the Treaty.
These assurances are described in Part I1. above.”8 In resolution 984 79 the Security
Council has welcomed the fact that these assurances had been given.

3.20 In addition, some of the treaties discussed in Part II prohibit any use of force
{whether with nuclear or conventional weapons) within a defined area.80

321 The treaties reviewed here, together with the absence of a general treaty

prohibition on the use of nuclear weapons. show that the international community has

addressed the question of nuclear weapons through the medium of practical measures

of disarmament and non-proliferation by agreement. rather than through an attempt to”
outlaw nuclear weapons or their use. The preambles, substantive provisions and

drafting histories of the various treaties which have dealt with the question of nuclear

weapons clearly place those treaties in the context of disarrnament. as steps on the

road to the goal of a more general disarmament by agreement between the States

specially concerned, or between all States. Neither expressly nor impliedly do they

attempt to outlaw all uses of nuclear weapons in any circumstances.

3.22 Nor do these treaties support the inference that the use of nuclear weapons is
regarded as unlawful under existing international law.8! On the contrary. many of

'Any action carried out by a State or States pany to the Tlateloleo Treaty that are incompatible
with its statute of denuclearization as well as the perpetration by one or several States party to
the Treaty of an act of aggression with the suppon of a State possessing nuclear weapons or
together with such State. shall be considered by the Soviet Union to be incompatible with the
obligations of those countries under the Treatv. n such cases the Soviet Union reserves the
right to review its obligations under Additional Protocol I1.' (p. 1418)

77 The Preamble 1o the Treaty makes clear that the Treaty was designed 10 contribute to the
prevention of nuclear war by preventing the dissemination of nuclear weapons, that in doing sc it was a
response to the calls from the United Nations General Assembly for the adoption of an agreement on
the spread of nuclear weapons and that it was a critical step in the process of concluding disarmament
agreements.

78 See paragraph 2.19 and Annex C.
79 Annex D.
80 Ep the Antarctic Treaty, 1959, and the Moon Treaty (1363 UNTS 3).

81 Anempts to draw such an inference are mads by, for example, Sri Lanka in its staternent 10 the
Court regarding the request by the WHO for an advisory opinion (Written Statement of the
Government of Sri Lanka. p. 2).
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the provisions of those treaties are only explicable on the assumption that the use of
nuclear weapons was not regarded by the negotiating States as unlawful per se. The
commitment made by the nuclear-weapon States in Protocol II to the Treaty of
Tlatelolco would be entirely unnecessary if the use of nuclear weapons was in all
circumstances prohibited by general international law. Moreover, the declarations
made by the nuclear-weapon States at the time of signing or ratifying the Protocol,
which were not challenged by the parties to the Treaty of Tlatelolco, indicate that
those States consider that there are circumstances in which resort to nuclear weapons
would be lawful.

323 The Non-Proliferation Treaty and the security assurances offered by the
nuclear-weapon States rest on the same assumption. Although the Non-Proliferation
Treaty is concerned with possession, rather than use, of nuclear weapons, it is based
upon a balance of responsibilities between nuclear-weapon and non-nucilear-weapon
States, which the agreement treats as two distinct categories. Thus, nuclear-weapon
States parties are subject to clearly differentiated obligations under the Treaty from
those parties which do not possess such weapons and undertake not to acquire them.
To treat the nuclear-weapon States in this way is incompatible with any assumption
that the possible use of nuclear weapons is totally prohibited. The entire structure of
the Non-Proliferation Treaty (which on 11 May 1995 was extended indefinitely by
the Conference of States Parties without the need for a vote) presupposes that the
parties did not regard the use of nuclear weapons as being proscribed in all
circumstances. Moreover, the security assurances given by the nuclear-weapon States
can only be regarded as possessing anv significance on the assumption that there are
conditions in which nuclear weapons could and might lawfully be used. Similarly,
Security Council resolution 984 (which was unanimously adopted on 11 April 1995)
is based upon the assumption that there are circumstances in which the use of nuclear
weapons in response to aggression might be a lawful measure of individual or

collective self-defence.

3.24 The absence of any challenge to the declarations made in connection with the
Treaty of Tlatelolco, together with the response to the security assurances made in
connection with the Non-Proliferation Treaty, is highly pertinent to the matter under
consideration. Since it is clear that there is no treaty provision which imposes a
general prohibition on the threat or use of nuclear weapons, any such prohibition must
be derived from customary law., For the Court to find, however, that a rule of
customary international law embodying such a prohibition exists, it would need to be
provided with clear evidence that that rule enjoys the support of the generality of
States. The existence of the nuclear-weapon States already weakens the argument
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that there is a sufficient 'generality’ in support of a prohibitive rule. To this number
must be added the number of States failing to make any challenge to the declarations
and assurances considered in the preceding paragraphs. The attitude of those States
can only be consistent with the view that no prohibitive rule exists. It is clear,
therefore, that the 'generality’ of States needed to support a prohibitive rule can be
shown categorically nor to exist. That this is the position becomes even clearer when
one considers other evidence of State attitudes towards the question.

3.25 The only documents which claim to treat nuclear weapons as unlawfu] per se
are certain resolutions of the United Nations General Assembly. starting with
Resolution 1653 (XVI) in 1961, paragraph 1 of which declared that:

'(a) The use of nuclear and thermonuclear weapons is contrary to the spirit..
letter and aims of the United Nations and, as such, a direct violation of the
Charter of the United Nations;

(b) The use of nuciear and thermonuclear weapons would exceed even the
scope of war and cause indiscriminate suffering and destruction to mankind
and civilization and. as such, is contrary to the rules of international law and
to the laws of humanity;

(c) The use of nuclear and thermonuclear weapons is a war directed not
against an enemy or enemies alone but also against mankind in general, since
the peoples of the world not invoived in such a war will be subjected to ali the
evils generated by the use of such weapons:

(d) Any State using nuclear and thermonuclear weapons is to be considered as
violating the Charter of the United Nations. as acting contrary to the laws of
humanity and as committing a crime against mankind and civilization.'

However. the resolution went on to request the Secretarv-General to consult States
about the possibility of convening a conference 10 discuss rhe adoption of a

convention 1n order to prohibit the use of nuclear weapons.

3.26 This resolution was followed in 1972 by Resolution 2936 (XX VII), paragraph
1 of which solemniy declared

‘on behalf of the States members of the Organization. their renunciation of the
use or threat of force in all its forms and manifestations in international
relations in accordance with the Charter of the United Nations, and the
permanent prohibition of the use of nuclear weapons.’

A series of subsequent resolutions 82 declared that the use of nuclear weapons would
be unlawful and called upon Siates ro adopr a convention prohibiting their use and the
threat of their use.

82 Resolutions 33/71 B, 35/152 D. 36/92 1. 45/59 B. 46/37 D, 47/53 C and 48/76 B.
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327 These resolutions are not, of course. legally binding instruments. &3 Moreover.
there are several reasons for rejecung the suggestion that they are declaratory of a rule
of customary international law forbidding all use of nuclear weapons. First. an
analysis of the voting figures reveals that the resolutions were controversial.
Resolution 1653 (XVI) was adopted by 35 votes to 20, with 26 abstentions. Of the
nuclear powers, France, the United Kingdom and the United States voted against the
resolution, while the Soviet Union voted in favour. It is evident, therefore, that. as an
authoritative United Nations Report. stated, this resolution demonstrated not a
consensus but rather the sharp conflict of views on this issue.®4 Resolution 2936
(XXVII) was adopted by 73 votes to 4, with 46 abstentions. The Soviet Union was
one of the sponsors of the resolution and voted in its favour; France, the United
Kingdom and the United States abstained. The later resolutions 33 also failed to
command the general support which has characterised those resolutions which have
been widely regarded as declaratory of customary international law. 86

3.28 Secondly, 1t is evident that many of those States which voted for the
resolutions concerned did not regard them as stating such a customary law principle.
In the case of Resolution 1653, the link between the assertion of the illegality of

83 The General Assembls has no power under the Charter 10 impose binding obligations upon
Member States except in respect of certain internal matters. This is in contrast to the position of the
Security Council. the resolutions of which are. in cenain circumstaness. binding by virtue of Anticle 25
of the Charter. The criteria identified by the Court in the Namibia Opinion (ICJ Reports, 1971, p. 15 at
p. 53) for determining whether or not such a resolution is a binding one concerned only resolutions of
the Security Council and did not. contrary to what is suggested by the Solomon Islands in its
submissions regarding the WHO request for an Advisory Opinion (Written Staiemem of the
Government of the Solomon Islands. p. 38. paragraph 3.26). suggest that resolutions of the General
Assembly possess a binding character merely because they are couched in language similar to that of a
Security Council resolution. The Court in the Namibia Opinion considered General Assembly
resolutions to have a determinative effect only in certain exceptional matters. none of which are
relevant in the present case. .

84 UN Secretarv-General's Report on Exisiing Rules of Iniernational Law concerning the
Prohibition or Restriction of Use of Specific Weapons (UN Doc. A/9215). vol. 1, p. 147.

85 Adopted by votes of 103-18-18; 112-19-14: 121-19-6; 125-17-10; 122-16-22; 126-21-21 and
120-23-24 respecively.

8  For example Resolution 2623 (XXV) (Declaration on Principles of International Law) and
Resolution 3314 (XXIX) (Definition of Apgression). which were treated by the Court in the Case
Concerning Military and Paramilitary Activities in and against Nicaragua, 1C] Reports, 1986, p. 3 at
paragraphs 188 and 195. as reflecting the content of customary international law, were both adopied
without a vote, as was Resolution 3452 (XXX) (Declaration on Torture), which was regarded as
declaratory of customary international law by a United States court in Filartiga v. Pena-frala 630 F 2d
876 (1980); 77 ILR 169. The requirement that 2 General Assembly resolution must command wide
support, including suppori from all the various groups of States most closely affected, if it is 10 be
treated as declaratory of customary international law was also emphasised by Professor Dupuy as Sole
Arbitrator in Texaco/Calasiatic v. Libva 53 ILR 389.
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nuclear weapons in paragraph 1 and the request that the Secretary-General consult
States about the conclusion of a convention to prohibit the use of nuclear weapons
raises the question whether those States which voted for the resolution regarded the
use of nuclear weapons as unlawful in the absence of such a convention.’
Staternents by a number of States, including some of the sponsors of the resolution,
suggest that they did not take such a position. 88 The later resolutions also refer 1o
the adoption of a convention prohibiting the use of nuclear weapons, again casting
doubt on the extent to which those States which voted for them saw the resolutions as
containing statements de lege lara about the legality of the use of nuclear weapons.

3.29 Thirdly, in Resolution 2936 the prohibition of nuclear weapons was expressly
linked to the renunciation of the use of force 'in accordance with the Charter of the
United Nations'. The resolution thus leaves open the possibility of the lawful use of
nuclear weapons, since the renunciation of the use of force was evidently not intended
to preclude the exercise of that right.8? That was made clear by the Soviet Union. one
of the sponsors of the resolution, *¢ whose subsequent security assurances given to the
Conference on Disarmament also showed that it regarded the use of nuclear weapons
as lawful where that was a necessary measure of self-defence.

3.30 Finally. the significance of the General Assembly resolutions has to be seen in
the light of State practice as a whole. inciuding the conclusion of the agreements
discussed above, the failure 1o adopt a convention of the kind called for in the
resolutions themselves, the decision not to discuss nuclear weapons at the Diplomatic
Conference on the Development of Humanitarian Law and the statements and
security assurances made by the nuclear powers in the context of the Non-
Proliferation Treaty and the Treatv of Tlatelolco. all of which indicate that there is no
consistent State practice from which a customary law prohibition of nuclear weapons
might have developed. Thus. there is no real evidence of an opinio juris shared by
the generality of States.

&7 See Kalshoven, 'Arms, Ammaments and International Law' 191 Recueil des cours (1985-11) 183
at pp. 276-7. '

88 See. e.g.. the statement by Cevion GAOR. 17th Sess.. Ist Ctee., 1288th Mig, para. 8. See also
the discussion in UN Doc A79215. vol. I, pp. 147-54.

89  See Part I1L3. below.

%0 See the statement by the Soviet Union at A/PV. 2040, pp. 26-33.
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3.31 Indeed, the practice of the General Assembly itself reinforces this conclusion.
The resolutions on the use of nuclear weapons are by no means the only resoluuons
adopted by the General Assembly with regard to the question of nuclear arms. The
Assembly has supported (or in some cases launched) the various imitiatives which led
to the adoption of the treaties considered above. In particular, it has expressed its
support for the principie of 'an acceptable balance of mutual responsibilities and
obligations between nuclear-weapon States and those which do not possess nuclear
weapons', 91 and for the notion of embodying the security assurances given by the
nuclear-weapon States in connection with the Non-Proliferation Treaty 97 in an
international agreement.®3 For the reasons already given, such an approach cannot be
reconciled with the view that international law already prohibits all use of nuclear

* weapons.

3.32 The position is. therefore, as recently summarized by the Federal Republic of
Germany. that:

"...international law in force...does not contain any explicit provisions
definitely prohibiting the use of nuclear weapons, nor can any such
prohibition be derived from current contractual and customary law."9?

In the absence of a ruie of intemational law specifically prohibiting the use of nuclear
weapons. the legality of their use has to be assessed by reference to the principles of
law which are applicable to any use of armed force. According to these principles,
the use of force is lawful only if 1t 18 in circumstances in which resort to force is
permissible under the principles enshrined in the United Nations Charter and if it
meets the requirements of the law of armed conflict regarding the conduct of

hostilities.

9! Resolution 2028 {XX). See also Resolution 49/83.
92 See Part I1.2. above, and Annex C.
93 Resolution 49/73.

94 Federal Ministry of Defence. Humanitarian Law in Armed Conflicts Manuai (1992), paragraph
428. Other military and naval manuals have taken the same position. See Switzerland, Geserze und
Gebrauche des Krieges (1987}, Section 3. An. 24; United States, Naval Commander's Handbook ,
NWP-9 (1989), paragraph 10.2.1: Canada. Draft Manua! of the Law of Armed Conflict , para. 511;
United Kingdom. Manual of Military Law. Parr 1f (1958), paragraph 113; Australian Defence Force,
Law of Armed Conflict; Commander’s Guide (1994) paragraph 313. Although the New Zealand
Defence Force manual contains no express statement about the legality of nuclear weapons, they are
not included in the list of prohibited weapons at paragraph 511.
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3 The United Nations Charter and the Right of Self-Defence

333 The use of force is not prohibited by Aricle 2(4) of the United Nations
Charter if it is duly authorized by the competent organ of the United Nations. or if it
is in the exercise of the right of self-defence. Although for Member States of the
United Nations Article 51 of the Charter recognizes their right to self-defence, Article
S1 is not the source of that right. Indeed, the use of the word ‘inherent’ in Article 51
was intended to mark the pre-existence of this right, based on customary intemational
law.95 There had been no reference to self-defence in the Dumbarton Oaks Proposals
and the view of Committee I at the San Francisco Conference was that the prohibition
of the use of force, contemplated as a core provision of the new UN Charter. would
leave the use of arms in self-defence unimpaired. % The same view had been taken
earlier in relation to the Covenant of the League and the 1928 Pact of Paris. The:
decision to make express reference to the right of individual or collective seif-defence
came largely as a response to the demand of regional organizations. such as the
Organization of American States and the Arab League, that the legitimacy of their
arrangements for collective self-defence should be expressly recognized.

(8)] The Terms and Effects of Article 51

3.34 The terms of Article 51 are well known:

'Nothing in the present Charter shall impair the inherent right of individual or
collective self-defence if an armed attack occurs...’

On its face. therefore. the effect of this provision is to safeguard the right of Member
States to take such action as would be permissible in self-defence independently of
the United Nations Charter. In other words. if action by a State meets all the
requirements of legitimate self-defence under traditional. customary international law,
such action is not impaired or prohibited by anvthing contained in the Charter. Such
measures must, however, be reported to the Security Council.

3.35 The elaboration of this provision at San Francisco in 1945 did not in fact
turn on a discussion of different types of weapons. and certainly there is nothing in

the fravaux préparatoires 10 suggest that any panticular type of weapon was, per se,

95 See Case Concerning Military and Paramilitary Activities in and Against Nicaragua, Judgment
of 27 June 1986, ICJ Reporis 1986, paragraph 176.

%  See Bowett. Self-defence in International Law (1958, pp. 182-184,
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incapable of use in self-defence. It follows, therefore, that discussion of the Jegality
of the use or threat of use of nuclear weapons in the exercise of the right of self-
defence must centre on whether such use of nuclear weapons would meet the

traditional criteria for lawful self-defence.
2 The Conditions of Lawful Self-defence

336 Asan inherent, cusiomary law night of States, recognized by Anicle 51 of the
Charter, self-defence is permitted under certain conditions. These conditions are, in
particular, that it is necessary to act in self-defence and that the steps taken by way of
self-defence are proportionate. These principles are equally applicable to the use of
nuclear weapons in self-defence as to the use of any other type of weapon in self-
defence. Moreover, it would be entirely arbitrary to exclude ex hvporhesi the right of

a State to rely on nuclear weapons as a means of defence against a conventional

attack.
{a) The necessity 10 react in self-defence

337 The notion has long been accepted that States should only use force in self-
defence as a matter of last resort. This 1s inherent in the concept of self-defence. The

burden of showing necessity would exist whether the weapons used are nuclear or

conventional.

3.38 In this context the theory of nuclear 'deterrence’ falls to be considered. For the
past forty or so years States have relied upon their possession of nuclear weapons, or
on alliance with nuclear-weapon Siates. and even their targeting of another nuclear-
weapon State. as a necessary means of deterring an attack by the latter. Whatever the
theoretical criticisms voiced of the idea of deterrence, the fact is, first, that it has
worked and, second. that for many years 2 number of States have based their selif-
defence upon that idea. in the belief that the possession of nuclear weapons, and the

threat to use them in self-defence. is legitimate.

(b) The Proportionalirv of the Reaction
3.39 It has always been accepted that seif-defence must be proportionate. The
controversy has been over the question of what the measures of seif-defence have to

be proportionate to: to the scale of the attack or to the extent to which the target State

is jeopardised ?

37



3.40 The former view has its adherents,%7 but, as Ago wrote as Rapporteur of
the I.L.C. on State responsibility:

'It would be mistaken ... to think that there must be proportionality between
the conduct constituting the armed attack and the opposing conduct. The
action needed to halt and repulse the attack may well have to assume
dimensions disproportionate to those of the attack suffered. What matters in
this respect is the result to be achieved by the "defensive” action. and not the
forms. substance and strength of the action itself.’ 98

Thus, on this argument. there can be no easy assumption that the use of nuclear
weapons can never be justified in response to a conventional attack, because there is
'disproportion’ between the two. The guestion to be posed is whether, in the actual
circumstances of the attack, the use of the particular nuclear weapon was necessary in
order to defend the victim State. 9 '

3.41 The answer to that guestion may depend upon a host of factors: the nature.
scale and location of the attack, the means of defence available to the victim State: the
extent to which the defensive means chosen (nuclear or non-nuclear) will minimise
the danger to non-military targets; whether the damage is caused on the territory of
the aggressor or the victim State, and so on.

3) Conclusion

3.42 The notion that the use of nuclear weapons in response to an armed attack
should not be regarded as necessarily unlawful but is capable of faliing within the
scope of the right of self-defence finds confirmation in Security Counci] resolution
984 (1995).1%0 The preamble of that resolution contains the following statement;

"The Securiry Council.
Considering further that. in accordance with the relevant provisions of the

Charter of the United Nations, any aggression with the use of nuclear weapons
would endanger international peace and security...

97 See. for example. Singh. "The right of self-defence in relation to the use of nuclear weapons' 5
Indian Yearbook of International Affairs (1956). vol. 3, pp. 32-34.

98 Ago, 'Addendum to Eighth Report on State Responsibility’ 1980 I (i) LL.C.Y.B.. 13 at p. 69.

99 For a discussion of this question, see Dinstein. War. Aggression and Self-Defence (2nd ed.,
1994) pp. 230-236.

100 See Annex D.
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The Council did not, therefore, characterise every use of nuclear weapons as
incompatible with the Charter but only acts of aggression with the use of such
weapons. Indeed. the resolution clearly envisages that such aggression might give
rise to a lawful use of nuclear weapons against the aggressor.

3.43 Lt follows, therefore, that not only have States not accepted the view that
nuclear weapons are per se incompatible with self-defence but. equally, that no
absolute, all-embracing postulate, either directed to their legality or illegality, can be
made. In short, the gquestion posed to the Court by the General Assembly is
impossible 1o answer properly in the abstract. Any court, facing that same question in
a concrete case, would be bound to take account of all the factors of place. type of
threat, type of nuclear weapon used, immediacy of the threat and so on. It would be
incompatible with the judicial function to apply broad sweeping generalisatioris, as

opposed to close and careful scrutiny of all the relevant facts.
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4 The Laws of Armed Conflict

3.44 Assuming that a State's use of nuclear weapons meets the requirements of
self-defence, it must then be considered whether it conforms 10 the fundamental
principles of the law of armed conflict regulating the conduct of hostilities.

(1) The Additional Protocols 1o the Geneva Conventions

345 It has already been shown that the Diplomatic Conference on the
Development of Humanitarian Law which adopted Protocol I proceeded from the
outset on the basis that it would not discuss the use of nuclear weapons as such.!0! It
was on that basis that the ICRC submitted the draft protocols to the Conference. !0
The implications of this decision not to broach the subject of nuclear weapons were
made clear by the Representative of the United Kingdom speaking in the plenary
session shortly after the opening of the Conference. when he stated that:

'His delegation also endorsed the ICRC's view, expressed in the Introduction
to the draft Protocols, that they were not intended to broach problems
concerned with atomic, bacteriological or chemical warfare, which were the
subject of existing international agreements and current delicate negotiations
by Governments elsewhere. It was on the assumption that the draft Protocols
would not affect those problems that the United Kingdom Government had
worked and would continue to work towards final agreement on the
Protocols.' 103

The result of this understanding about the work of the Conference was that any new
rules introduced by Protocol I were applicable only to the use of conventional
weapons. without prejudice to those rules of customary intemnational law which were
codified in the Protocol and which were already applicable to the use of nuclear
weapons.

101 See above, paragraphs 3.910 3.11

102 Professor Kalshoven. who anended the Conference as a member of the Netherlands delegation,
has described the ICRC's position in these terms: "...the ICRC had consciously discarded not only the
question of a categorical prohibition on use of nuclear weapons but all questions specifically relating
10 possible restrictions on such use.' ('Arms. Armaments and International Law’ 191 Recueil des cours
(1985-11) 183 at pp. 281-2))

13 Oficial Records, vol. V., p. 134.
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3.46 The United Kingdom, United States and France again put on record this
understanding about the scope of the Protocol at the final session of the Conference.
On that occasion, the United Kingdom Representative stated that:

‘At the first session of the Diplomatic Conference, his delegation had
expressed in plenary its concurrence in the view that the draft Protocols were
not intended to broach problems concermned with atomic, bacteriological or
chemical warfare. Nothing in the four years' work of the Conference or in the
texts themselves had caused it to depart from that view. It therefore continued
to be his government's understanding that the new ruies were not intended to
have any effect on and did not regulate or prohibit the use of nuclear or other
non-conventional weapons. Such questions were rightly the subject of

agreements and negotiations elsewhere.' 104

Similarly, the United States Representative stated that:

'From the outset of the Conference it had been his understanding that the rules
to be developed had been designed with a view to conventional weapons.
During the course of the Conference, there had been no discussion of the use
of nuclear weapons in warfare. He recognized that nuclear weapons were the
subject of separate negotiations and agreements and, further, that their use in
warfare was governed by the present principles of international law. It was his
government's understanding that the rules established by the Protocol were not
intended to have any effect on, and did not regulate or prohibit the use of,
nuclear weapons. It further believed that the problem of the regulation of
nuclear weapons remained an urgent challenge to all nations which would
have 10 be dealt with in other forums and by other agreements." 05

The Representative of France commented that:

‘Already in 1973. the French Government noted that the ICRC did not include
any regulations on nuclear weapons in its drafts. In participating in the
preparation of the Additional Protocols. therefore. the French Government has
taken inio consideration only conflicts using conventional weapons. It
accordingly wishes to stress that in its view the rules of the Protocols do not
apply to the use of nuclear weapons. On numerous occasions the French
Government has indicated its willingness to study the problems of nuclear
weapons with the Powers directly concerned, in an attempt to achieve general
disarmament with suitable controls.'106

3.47 1t has occasionally been suggested that these statements do not reflect a
common understanding about the scope of the Protocol, on the grounds that they are
not consistent with one another and that contrary statements were made by other

103 Official Records. vol. V1L, p. 303.
105 Official Records. vol. VIL. p. 295.

W06 Official Records. vol. VIL. p. 193.
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States. 197 This suggestion is without foundation. The statements by the United
Kingdom and the United States. though couched in different terms. were identical in
substance. Both States maintained that the new rules laid down in the Protocol were
not applicable to nuclear weapons, while recognizing that the use of such weapons
was subject to the rules of customary international law, including those codified in the
Protocol. That the term 'rules established by the Protocol’ was intended to refer only
to new rules is shown by the report of the United States Delegation to the Secretary of
State, which stated that:

...It was the understanding of the United States Delegation throughout the
Conference that the rules to be developed were designed with a view to
conventional weapons and their effects and that the new rules established by
the Protocol were not intended to have any effects on, and do not regulate or
prohibit the use of nuclear weapons.'108

The French statement is also clear in rejecting the application to nuclear weapons of
the new rules contained in the Protocol, although its language is broad enough to
suggest that it might go further than the statements by the United Kiﬁgdom and the
United States. The three States were therefore in complete agreement about the
inapplicability to nuclear weapons of the new rules contained in the Protocol.

3.48 It is true that, as explained above.!®? a number of States made statements at
the first sesston of the Conference urging that the Conference discuss the question of
nuclear weapons. Closer examination of those statemnents. however. shows that the
States concerned sought the adoption of a specific prohibition on the use of nuclear
weapons and. in some cases, their goals could have been met only by the conclusion
of a full disarmament treaty. Thus. the representative of Romania stated that:

‘Nuclear, chemical and biological weapons as well as all weapons of mass
destruction should be banned. A universal agreement on general disarmament
and. in particular. nuclear disarmament. was an urgent necessity.’ 110

Simularly, the Representative of the People's Republic of China said that:

107 See paras. 3.11 1o 3.24 of the Written Statement of the Government of the Solomon Islands
submitted in connection with the WHO's request for an Advisory Opinion.

108 Digesr of United States Practice in Internarional Law, 1977, p.917 at 919,
109 See paragraphs 3.910 3.11.

1o Official Records , vol. V, p. 103.



*The new Protocols should unequivocally provide for the prohibition and
destruction of nuclear weapons ..."1!

and the Representative of the Democratic People’s Republic of Korea maintained that:

"...the production, testing and use of such weapons should be prohibited and
existing stocks should be destroyed.’ 11>

3.49 These statements urged (though without any formal proposal to that effect)
that the Conference should expressly proscribe the use of nuclear weapons, which the
Conference not only did not do but did not even discuss doing. They have no bearing
on the entirely different question of whether general rules introduced by the Protocol
are applicable to nuclear weapons.

3.50 Of the States which had initially wanted to discuss nuclear weapons. only
Romania repeated its views at the final session of the Conference and its statement is

seen, on closer examination, to be ambiguous:

‘The delegation of Romania was convinced that humanitarian law must
develop within the framework of modemn international law, which prohibited
aggression and interference in the intemal affairs of States and supported the
right of peoples to self-determination and to self-defence by every possible
means against aggression.

'In present conditions. humanitarian law must make a clear distinction
between the victim of aggression and the aggressor, unreservedly protecting
the former. Humanitarian law must also prohibit the use of weapons of
massive destruction and methods of warfare which struck indiscriminately at
combatants and civilians alike. The latter must be protected against the
dangers of military operations. Many of those aims were covered by the
provisions of Protocol I, including the case of peoples struggling for their
independence, the status of prisoners of war, and the prohibition or restriction
of the use of certain conventional weapons and weapons of massive

destruction."113

It is unclear to which provisions of the Protocol the delegate of Romania was
referring or in what respect he considered that nuclear weapons were regulated de
lege lata, as opposed to expressing a view that they should be prohibited. The only
other statement which appears to contradict those of the nuclear powers is one made

U1 Official Records. vol. V. p. 120
12 Official Records. vol. XIV. pp. 231-2,

N3 Official Records . vol. VII. pp. 289-90.
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by India following the adoption by consensus of Article 33 of the drafi protocol
(Article 35 of the final text), in which India said that it had Joined the consensus.

'with the understanding that the basic rules contained in this article will apply
to all categories of weapons, namely nuclear, bacteriological, chemical or
conventional weapons or any other category of weapons.'! 14

This statement has also been described as ambiguous, since it may have referred only
to paragraphs 1 and 2 of Article 35, which both state rules which have long been part
of customary international Jaw. 115

3.51 However, no State chalienged then, or has challenged since, the statements
made by the United Kingdom. United States and France. Moreover. several non-
nuclear States made similar statements regarding the applicability of the new rules’
contained in the Protocol when depositing their instruments of ratification. Ialy, for
example, stated that:

‘It 1s the understanding of the Government of Italy that the rules relating to the
use of weapons introduced by Additional Protocol I were intended to apply
exclusively to conventional weapons. They do not prejudice any other rule of
international law applicable to other types of weapons.'

Similar statements of understanding were made on ratification by Belgium. Canada.
the Federal Republic of Germany, the Netherlands and Spain and on signature by the
United Kingdom and the United States.!!'6 No other signatory or contracting party to
Protocol I challenged these statements then. or has done so since. In addition. the
bills submitted to the Parliaments of Norway. Sweden and Switzerland to provide for
ratification of the Protocols by those States made reference to the non-applicability of
parts of Protocol I to nuclear weapons. 17

13 Official Records. vol. VI, p- 115
113 Bothe, Partsch and Solf. New Rules for Victims of Armed Conflicts (1982), p. 192,

116 The United Kingdom statement recorded its understanding that 'the new rules introduced by the
Protocol are not intended to have any effect on and do not reguiate or prohibit the use of nuclear
weapons’ (UK Misc. 19 (1977). Cmnd. 6927).

17 Bring and Reimann. ‘Redressing a Wrong Question: the 1977 Protocols Additional to the 1949
Geneva Conventions and the Issue of Nuclear Weapons', 33 Netherlands International Law Review
(1986), p. 99 at p. 103. The authors were respectively members of the Swedish and Swiss delegations
to the Diplomatic Conference. See also the statement of the Conseil d’Erar 10 the Belgian Parliament

cited at pages 27-8 of the Written Statement of the Government of the Solomon Islands in the WHO
case.



3.52 This history has led two commentators, who were members of the delegations
of neutral States at the Conference, to conclude that:

'A study of the context of the Additional Protocol accordingly shows that the
intentions of the parties were, during the negotiations and at the time of
signature, that the rules in the Protocol should not specifically appertain to the

uestion of weapons of mass destruction.'! 18
q

Similarly, Professor Kalshoven, who was also present at the Conference. has

commented that:

‘Additional Protocol I does not purport to prohibit the use of nuclear weapons,
and neither does it lay down any further restrictions on such use than already
result from pre-existent ruies and principles of the law of armed conflict (and
which were reaffirmed in the Protocol). Without any attempt at completeness,
the following items may be listed among the "new law" which on account of
its novelty remains inapplicable to the use of nuclear weapons: the "ecological
principle” ... which protects the natural environment from "widespread, long-
termn and severe darnage”; the sophisticated rules in Article 57 of the Protocol,
elaborating the customary principle of proportionality in the protection of the
civilian population; and last but not least, the prohibition of reprisals against
the civilian population and civilian objects, as now laid down in various
paragraphs of Articles 51 to 56 of the Protocol.

"To those who, like the Romanian delegate, would have wished to see the
question of use of nuclear weapons dealt with in Additional Protocol I. it
should be pointed out that the choice has been clear throughout the
proceedings of the Diplomatic Conference: it was either a Protocol not bearing
on the use of nuclear weapons, or no Protocol at all."11%

3.53 The treatment of this question in the military manuals of a number of States
confirms that the new rules in Additional Protocol I do not apply 1o the use of nuclear
weapons. Thus. the Manual published by the Federal Republic of Germany states
that:

"The new rules introduced by Additional Protocol I have been established with
the intention of being applied 10 conventional weapons irrespective of other
rules of international law applicable to other types of weapons. They do not
influence, regulate or prohibit the use of nuclear weapons.' 120

Similarly, a manual published by the Swedish Ministry of Defence states that:

118  Bring and Reimann. foc cir ..
U9 poccir. p. 283.

120 Federal Ministry of Defence. Humanitarian Law in Armed Conflicts Manual (1992), paragraph
430.
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*...it was assumed that the rules of Additional Protocol I concerning the
protection of civil populations and property during military operations had
been negotiated with the tacit reservation that they should only apply during
conventional warfare.' 12!

The Swiss Manual also refers to the nuclear understanding and concludes that the use
of nuclear weapons is not prohibited by. for example, the prohibition on the use of
indiscriminate weapons in Protocol 1.1~ Manuals published by the United States and
Canada contain similar statements.!?

3.54 The ICRC Commentary comes to the same conclusion:

'Clearly the hypothesis that States acceding to the Protocol bind themselves
without wishing to - or even without knowing - with regard to such an
important question as the use of nuclear weapons is not acceptable. The’
desire not to broach it during the [Diplomatic Conference] is a deterrining
factor in this respect.’ 124

Other authoritative commentaries take the same view. 123

355 It follows that the law of armed conflict by which the legality of any given use
of nuclear weapons falls to be judged includes all the provisions of customary
mternational law (including those which have been codified in Additional Protocol I}
and, where appropriate, of conventional law but excludes those provisions of Protocol
I which introduced new rules into the law. It has sometimes been argued that the use
(or, at least, some uses) of nuclear weapons would violate various principles of the
law of armed conflict. These arguments will now be considered in turn.

Rl niernational Humanitarian Law in Armed Conflict, with reference to the Swedish Total Defence
Svstem (1991), pp. 25-6.

122 Geserze und Gebrauche des Krieges (1987). Section 3. An. 24.

123 See footnote 94, above,

124 Pilloud, et al, Commentary on the Additional Protocols of 1977 (1987), paragraph 1858 .

125 Bothe. Partsch and Solf. New Rules Jor Victims of Armed Conflicts (1982), p. 191, Rauschning,
‘Nuclear Warfare and Weapons, in Bernhardt (ed). Encyvclopaedia of Public International Law , vol.
IV, (1982), p. 49.
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) The Principle that the parties to a conflict do not have an
unlimited choice of the methods and means of warfare

3.56 It has been suggested !26 that the use of nuclear weapons would violate the
principle that the parties to an armed conflict do not have an unlimited choice of the
methods and means of warfare, a principle stated in Article 22 of the Hague
Regulations, 1907,127 and reaffirmed in Article 35(1) of Additional Protocol I.
While that principle is undoubtedly well established as part of cusiomary international
law, however, it cannot stand alone as a prohibition of a particular category of
weapons. In any event, there is no incompatibility between the two propositions
(1) that States do not have an unlimited choice of the methods and means of warfare
and (i1) that States may use nuclear weapons where this is consistent with their right
of self-defence. There is no suggestion that self-defence is "unlimited”. On the
contrary. self-defence is always limited to the necessities of the case.!28

3.57 It is necessary, therefore. to look outside the principle in Aniicle 22 of the
Hague Regulations in order to determine what limitations are imposed by customary
or conventional law upon the choice of methods and means of warfare. The argument
thus begs the question whether there exists some other principle of international law
which limits the right to choose nuclear weapons as a means of warfare.

3.58 The same is true of the argument based upon the 'Martens Clause' which
appeared in the preamble to Hague Convention No. IV respecting the Laws and
Customs of War on Land. 1907. The most recent version of this clause appears in
Anicle 1(2) of Additional Protocol 1. 1977. which provides that:

'In cases not covered by this Protocol or by other international agreements,
civilians and combatants remain under the protection and authority of the
principles of international law derived from established custom, from the
principles of humanity and from the dictates of public conscience.’

126 singh and McWhinney. Nuclear Weapons and Cbmemporary Intemational Law (1989}, p. 115.

127 Regulations annexed to Hague Convention No. [V, Respecting the Laws and Customs of War
on Land. 1907. UKTS 9 (1910). Cd. 5030.

128 See Part [11.3, above.
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While the Martens Clause makes clear that the absence of a specific treaty provision
on the use of nuclear weapons is not, in itself, sufficient to establish that such
weapons are capable of lawful use, the Clause does not, on its own, establish their
illegality. The terms of the Martens Clause themselves make it necessary 1o point to a
rule of customary international law which might outlaw the use of nuclear weapons.
Since it is the existence of such a rule which is in question. reference to the Martens
Clause adds little.

3) The Prohibition of Poison, Chemical Weapons and Analogous
Liquids and Materials '

3.59 The use of nuclear weapons has been said to violate the long established
prohibition on the use of poison and poisoned weapons, 29 because the effects of
radiation are described as a form of poisoning. 3¢ In addition, some commentators
have invoked the provisions of the Geneva Protocol for the Prohibition of the Use in
War of Asphyxiating, Poisonous or Other Gases and of Bacteriological Methods of
Warfare, 1925, which applies to ‘the use in war of asphyxiating, poisonous or other
gases, and of all analogous liquids, materials or devices,' on the ground that the
effects of radiation are said to make nuclear weapons analogous to asphyxiating or
poisonous gases.

3.60 The prohibitions in both Article 231a) of the Hague Regulations and the 1925
Protocol were, however, intended to apply 10 weapons whose primary effect was
poisonous and not to those where poison was a secondary or incidental effect. As one
leading commentator says of the 1925 Protocol. its drafting history makes clear thal
'the scope ratione materiae of the Protocol 1s restricted to weapons the primary effect
of which is to asphyxiate or poison the adversarv.” 3! In the case of almost all
nuclear weapons, the primary effects are blast and heat and it is these which give the
weapon its main military advantages.

3.61 In addition. State practice does not suppost the argument that nuclear weapons
fall within the prohibition in the 1925 Protocol. That argument has never been
seriously advanced by any of the States party to the 1925 Protocol. Moreover, when

129 Anicle 23(a) Hague Regulations. 1907.

130 Singh and McWhinney. op. cir.. p. 127. Schwarzenberger, The Legality of Nuclear Weapons
(1958).

31 Kalshoven. loc. cit.. p. 284.
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the United States became party to the 1925 Protocol in 1975, thirty years after
becoming the world's leading nuclear power, it made no reservation of its right to use
nuclear weapons. It is inconceivable that a major nuclear power would inadvertently
assume a treaty obligation which prohibited it from using one of the most important
weapons in its armoury. None of the other parties to the 1925 Protocol suggested, at
the time of United States ratification, that the United States had assumed new
obligations regarding the use of its nuclear weapons. It would appear. therefore, that
the subseguent practice of the parties to the 1925 Protocol does not sustain the
interpretation placed upon its terms by those who argue that it applies to the use of
nuclear weapons. '

3.62 Although a number of commentators have argued that nuclear weapons fall
within the scope of the 1925 Protocol, there is a considerable division of opinion on
this point. Thus, Bailey maintains that,

"...it might be thought by the non-expert that nuclear weapons were
encompassed by the Geneva Protocol's ban on using liquids. materials and
devices analogous to chemical weapons but this has never been seriously

advanced.'32

Kalshoven.!3? Hearn. > McDougal and Feliciano. 135 and Rauschning 136 also reject
the argument that the use of nuclear weapons would necessarily violate the ban on

poisoned weapons or the provisions of the 1923 Protocol.

132 War and Conscience in the Nuclear Age (1988). p. 117.
133 Loc cir.

133 *Nuclear Deterrence and Warfare' 61 British Year Book of International Law (1990), p. 199 at
pp 230-2.

135 The International Law of War (1994), pp 664-5.

136 'Nuclear Warfare and Weapons', in Bernhardt (ed) Encyelopaedia of Public International Law,
vol. IV, p. 44 at p. 47.

49



@ The unnecessary suffering principle

3.63 It has also been argued that the use of nuclear weapons would violate the
prohibition on weapons which cause unnecessary suffering. 137 The most recent
statement of this principle is contained in Article 35(2) of Additional Protocol 1, 1977,
which provides:

‘It is prohibited to employ weapons. projectiles and material and methods of
warfare of a nature to cause superfluous injury or unnecessary suffering.’

The principle is, however, a long established one. 138

3.64 The principle prohibits only the use of weapons which cause unnecessary
suffering or superfluous injury. It thus requires that a balance be struck between the
military advantage which may be derived from the use of a particular weapon and the
degree of suffering which the use of that weapon may cause.!?® The more effective
the weapon is from the military point of view, the less likely that the suffering which
its use causes will be characterized as unnecessary. 40 In particular, it has to be asked
whether the same military advantage can be gained by using alternative means of
warfare which will cause a lesser degree of suffering. The use of a nuclear weapon
may be the only way in which a State can concentrate sufficient military force to
achieve a legitimate military objective. such as the defeat of an invader. In those
circumstances, it cannot be said that the use of such a weapon causes unnecessary
suffering. however great the casualiies which it produces among enemy
combatants. 14!

137 See. e.g.. Brownlie. ‘Some Legal Aspects of the Use of Nuclear Weapons' 14 ICLQ (1965) p.
437 a1 450 and paras. 3.42 10 3.4 of the Writen Siatement of the Government of the Solomon Islands
in the WHO case.

138 gee, e.g.. Arnticle 23(¢) Hague Regulations. 1907.

139 ICRC, Weapons that mav Cause Unnecessary Suffering or have Indiscriminate Effects (1973);
Repor of a Conference of Expents. p. 13.

140 This point is conceded even in the decision of the Tokyo District Court which held that the
bombings of Hiroshima and Nagasaki were unlawful. Shimoda v. The Stare 32 ILR 626 (1963). at
P-634: 'the use of a certain weapon, great as its inhuman result may be, need not be prohibited by
international law if it has a great military effect.’

181 Kalshoven, loc. cit.. p. 284: Hearn. loc. cir. p. 235. Even Singh and McWhinney, who maintain
that the use of nuciear weapons would violate this principle. concede that State practice suggests
otherwise, op. cit., p. 117.
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3.65 A variation on the unnecessary suffering argument is the contention that the
use of nuclear weapons would be unlawful because any use of such a weapon would
render death inevitable for those in the immediate area of the explosion. 142 The basis
for this argument is the preamble to the St Petersburg Declaration. 1868, which

stated:

"That the only legitimate object which States should endeavour t0 accomplish
during war is to weaken the military forces of the enemy;

"That for this purpose it is sufficient to disable the greatest possible number of
men;

'That this object would be exceeded by the employment of arms which
uselessly aggravate the sufferings of disabled men, or render their death
inevitable.

"That the employment of such arms would, therefore, be contrary to the laws
of humanity.’

The reference to weapons which render death inevitable must. however, be seen in
context. The declaration prohibited only the use of projectiles of a weight beiow 400
grammes which were explosive or were charged with fulminating or inflammable
substances. The use of such a weapon against personnel was considered to be
gratuitously cruel. because it caused horrific and almost invariably fatal injunes.
while offering little or no military advantage over the use of ordinary ammunition.
since a soldier hit by either tvpe of bullet would nomially be disabled and rendered
incapable of further participation in the battie. The Declaration did not prohibit the
use of explosive artillery shells. even though they can cause horrific injuries and are
usually fatal to those in the immediate area of the explosion, because the military
utility of explosive artillery shells was so great that it was considered to justify the

human costs.

3.66 The Declaration was. therefore. no more than a specific application of the
unnecessary suffering principle. the suffering caused by the exploding bullet being
seen as unnecessary, while that caused by the exploding shell was not so
charactenized, because of the effectiveness of that weapon. Although the preamble to
the Declaration is widely regarded as having played an influential role in the
development of customary international law, subsequent statements of the customary
principle have referred only to weapons causing unnecessary suffering or superfluous

142 Written Statement of the Govemment of the Solomon Islands in the WHO case, paras 3.42 10
3.44.
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injury and have omitted references to rendering death inevitable.!43> Since all
weapons are capable of being used in a way which renders death inevitable. this is not
surprising. ¥4 The use of a nuclear weapon must, therefore, be judged by reference to
whether the suffering which it causes should be regarded as unnecessary when
balanced against the military effectiveness of the weapon in the circumstances in
which it is used, rather than by concentrating on whether it will inevitably cause
death. This is not a judgement which can be made in the abstract. It can be made
only on the basis of a careful appraisal of the circumstances of a particular case.

(5  The principle that the civilian population as such must not be
made the object of attack : : :

3.67 A further argument which has been raised is that the use of any nuclear
weapon would necessarily have such terrible effects upon civilians that it would
violate those rules of the law of armed conflict which exist for their protection. There
are two principles of particular relevance in this respect. First, it is a well established
principle of customary international law that the civilian population and individual
civilians are not a legitimate target in their own right. The parties to an armed
conflict are required to discriminate between civilians and civilian objects on the one
hand and combatants and military objectives on the other and to direct their attacks
only against the latter. Secondly. the principle of proportionality requires that even a
military objective should not be attacked if to do so would cause collateral civilian
casualties or damage to civilian objects which would be excessive in relation to the

concrete and direct military advantage anticipated from the attack.

3.68 Those who argue that nuclear weapons are inherently indiscriminate and
cannot be used without causing excessive civilian casualties frequently fail 1o
differentiate between these two rules.!4® That reflects the fact that much of the
writing on nuclear weapons on which these arguments rely dates from the 1950's and
early 1960's. Modern nuclear weapons are capable of far more precise targeting and
can therefore be directed against specific military objectives without the
indiscriminate effect on the civilian population which the older literature assumed to
be inevitable. Moreover, the United Kingdom's and NATO's current doctrine

143 See, e.g.. Anticle 23(e) Hague Regulations. 1907. and Article 35(2) of Additional Protocol 1.

145 McDougal and Feliciano, op. cif.. p. 661.

145 See. c.g., the argument at paragraph 3.48 er seq. of the Written Statement of the Government of
the Solomon Islands in the WHO case.



emphasizes that nuclear weapons would only ever be used in a defensive role and that
the threat posed by an aggressor which would invite a nuclear response would be of a
scale which would make that nuclear response proportionate.

3.69 All weapons, nuclear weapons included, are capable of being used against
centres of civilian population or in an indiscriminate way. Subject to what is said
below about reprisals, such use would be tllegal. What is not true is that nuclear
weépons cannot be used in any other way. The use of nuclear weapons against
specific military objectives would undoubtedly not be contrary to the first of the two
principles set out in paragraph 3.67, above.

3.70  Sofar as the principle of proportionality is concerned, it is often assumed both
that any use of nuclear weapons would cause extensive civilian losses and that such
losses would necessarily be excessive in relation to any military advantage which
might result. 146 These assumptions tend to be based on assessments of the likely
effects of a nuclear attack on or near a city. The reality, however, is that nuclear
weapons might be used in a wide variety of circumstances with very different results
in terms of likely civilian casualties. In some cases, such as the use of a low yield
nuclear weapon against warships on the High Seas or troops in sparsely populated
areas. it is possible to envisage a puclear attack which caused comparatively few
civilian casualties. It 1s by no means the case that every use of nuclear weapons
against a military objective would inevitably cause verv great collateral civilian

casualties.

3.71 Moreover, the principle of proportionality prohibits an attack upon a military
objective only if the likely civilian casualties and damage to civilian objects would be
excessive in relation to the expected military advantage. Like the unnecessary
suffering principle. this principle requires a balance to be struck between the military
advantage resulting from an attack and the effect on the civilian population, Only if
the latter is wholly disproportionate to the former will the attack violate the principle.
Since no nuclear-weapon State is likely lightly to resort to the use of nuclear
weapons, 17 it is unlikely that a nuclear weapon would be used unless its use was
expected to produce a very substantial military advantage. That expected advantage

146 See. e.g.. paracraph 3.50 of the Written Statement of the Government of the Solomon Islands in
the WHO case. Proportionality as a requirement of the law of self-defence is considered in Part ML3,
above.

47 see, e.g.. the security assurances given in connection with the Non-Proliferation Treaty and the
statements made in connection with the Treaty of Tlatelolco; paragraphs 2.19 and 3.18 to 3.19, above.
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would have to be weighed against the likely civilian losses to determine whether the
use of the weapon would violate the principle of proportionality. It cannot. however.
be right 1o assume, as an abstract proposition, that those losses would always
outweigh that advantage especially where the destruction of a particular military
objective was essential to the survival of a State which was under attack (and,
perhaps, to the lives of millions of members of that State's civilian population) and the
use of a nuclear weapon offered the only means of destroying that objective. 148 As
with the unnecessary suffering principle, the question whether the use of a nuclear
weapon would be contrary to the principle of proportionality is not one which can be
answered in the abstract but only by reference 1o the circumstances of each individual

case, 149

3.72 A similar answer has to be made to two related arguments. First. it has
sometimes been said that the use of nuclear weapons would be unlawful because it
would make 1t impossible for a State to discharge its obligations towards persons and
objects protected under the Geneva Conventions, 1949, such as the sick, wounded and
prisoners of war or hospitals, as such persons and objects would inevitably be
amongst the casualties of any nuclear exchange. The deliberate targeting of protected
persons and objects would be unlawful, irrespective of the weapons used. but the
Geneva Conventions do not require the suspension of large scale hostilities merely
because of the proximity of protected persons or objects. Moreover. the areument
overlooks the drafting history of the Conventions and. in particular, the rejection of
proposals to discuss the legality of nuclear weapons at the 1949 Conference. As one
commentator has put it, 'to argue like this is to lay a heavier burden on the Geneva

Conventions than they were ever meant to sustain.' 130

3.73  Secondly. it has been argued thart the use of nuclear weapons would inevitably
cause so many civilian casualties that it would amount to the commission of

148 Kalshoven, loc. cit.. pp. 286-7: Hearn. p. 236: McDougal and Feliciano, op. cit.. p. 666; Green,
in Cohen and Gouin (eds) Lawvers and the Nuclear Debate (1988), p. 102; Dinstein, ibid ., p. 61.

149 The same approach has 1o be taken with regard to the argument that the use of nuclear weapons
would cause wanton or unnecessary destruction of property. While the wanton destruction of property
has long been recognized as contrary to the laws of armed conflict. destruction of property is legitimate
where it is required by military necessity. The question would therefore be whether the destruction
caused by a particular instance of the use of a nuclear weapon could be regarded as necessary. That
question can be answered only by reference 1o the military goal which the use of the weapon was
designed to achieve and the efficacy of other methods which might have achieved that goal at a lower
cost.

150 Kalshoven. loc. cit.. p. 285.



genocide.!5! The Court has stressed that genocide is a crime which 'shocks the
conscience of mankind, results in losses to humanity...and 1s contrary to moral law
and to the spirit and aims of the United Nations.’ 152 It has been demonstrated above,
however, that it is by no means the case that the use of a nuclear weapon, targeted
upon a military objective, would necessarily entail massive civilian casualties.
Moreover, genocide is a crime of intent. Article II of the Genocide Convention,
1948, requires 'intent to destroy, in whole or in part, a national. ethnical, racial or
religious group, as such.' The prohibition of genocide is clearly not directed at
collateral casualties resulting from an attack upon a military objective. 153

®) The Laws of Armed Conflict and the Protection of the

Environment !>

3.74 A more recent argument is that the use of nuclear weapons 1s prohibited
because of the effect that it would have upon the natural environment. 155 This
argument rests on two sets of treaty provisions. Article I of the United Nations
Convention on the Prohibition of Military or any other Hostile Environmental
Modification Techniques, 1977, prohibits 'military or other hostile use of
environmental modification techniques having widespread, long-lasting or severe
effects as the means of destruction . damage or injury' to another State. Article 35(3)
of Additional Protocol 1 prohibits the emplovment of 'methods or means of warfare
which are intended. or may be expected. to cause widespread. long-term and severe

damage to the natural environment.' 156

151 Paragraph 3.50 of the Written Statement of the Government of the Solomon Islands in the WHO
case.

132 Case concerning the Application of the Convention on the Prevention and Punishmen: of the
Crime of Genocide, Order of 13 September 1993, paragraph 51: ICJ Reporis, 1993, p. 348.

153 Kalshoven. loc. cir. p. 285. comments as follows on the argument that the use of nuclear
weapons would necessarily contravene the Genocide Convention:

‘It follows, moreover, from the travaux préparatcires of the Convention that the notion of genocide
was expressly defined in such a manner as 1o prevent a mixing up with the law of war....the argument
based on the Genocide Convention must be rejected as disingenuous and manifestly ill-founded.’

13 This section deals only with those parts of the law of armed conflict which concern the
protection of the environment. The general environmental agreements are considered in Part II1.5,
below.

I35 See. e.g.. Written Statement of the Government of the Solomon Istands, Section ITB and Written
Statement of the Government of Nauru, pp. 3647, in the WHO case.

156 See also Article 55.
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3.75 The Environmental Modification Convention, however, is not really
applicable to most cases in which nuclear weapons might be used. That Convention
was designed to deal with the deliberate manipulation of the environment as a method
of war. Thus, Article II of the Convention defines the term 'environmental
modification technique’ as

‘any technique for changing - through the deliberate manipulation of natural
processes - the dynamics. composition, or structure of the Earth, including its
biota, lithosphere, hydrosphere and atmosphere, or of outer space' (emphasis
added).

While the use of a nuclear weapon may have considerable effects on the
environment. 17 it is unlikely that it would be used for the deliberate manipulation of
natural processes. The effect on the environment would normally be a side-effect of.
the use of a nuclear weapon. just as it would in the case of use of other weapons.

3.76 Moreover, the rravaux préparatoires of the Environmental Modification
Convention indicate that the intention of the parties was to 'limit the potential danger
to mankind from possible new means of warfare'.18 The environmental modification
techniques in contemplation were techniques which had not yet been developed. As
the United States Secretary of State said at the ceremony to mark the signature of the

Convention:

"While the intentional modification of the environment at present can be done
only on a local and smal! scale at best. we scarcelv need remind ourselves that
in our era technology can advance to make possible actions which would
cause hitherto inconceivable environmental consequences. So we believe it
would be wise to outlaw what is commonly called "environmental warfare"
before it has a real chance 10 develop significantly for military purposes, with
potentially disastrous consequences.' 39

This emphasis on new methods of warfare and the anticipatory nature of the
Convention are further evidence that the parties did not intend that it should apply 1o
the collateral environmental effects of nuclear (or. indeed, other battlefield) weapons,
“which were far from new in 1977.

157 Though. once again, how substantial those effects would be is likely to vary depending on the
type of weapon and the circumstances in which it is used.

158 Joint statement by the United States and the Soviet Union, 3 July 1974; 1974 Digest of United
States Practice in Infermational Law 744,

159 1977 Digest of United States Practice in International Law 966-7.
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3.77 Articles 35(3) and 55 of Additional Protocol I are broader in scope than the
Environmental Modification Convention, in that they are applicable to the incidental
effects on the environment of the use of weapons. They were. however, innovative
provisions when included in Additional Protocol 1, as was made clear in a statement
by the Federal Republic of Germany on the adoption of what became Article 35 of the

Protocol:

'The delegation of the Federal Republic of Germany joined in the consensus
on Article 33 [subsequently renumbered Article 35} with the understanding
that paragraphs 1 and 2 reaffirm customary international law, while paragraph
3 of this article is an important new contribution to the protection of the

natural environment in times of international armed conflict.' 160

As new rules. the provisions of Articles 35(3) and 55 are subject to the understanding,
which was discussed above, that the new provisions created by Additional Protocol 1
do not apply to the use of nuclear weapons. 16! The view that the environmental
provisions of Protocol I are new rules and thus inapplicable to the use of nuclear

weapons is confirmed by a number of commentators, 162

160 Official Records. vol. VL. p. 115.
161 See above. paragraphs 3.9 to 3.11 and 3.45 10 3.55.

162 Kalshoven. loc. cir., p- 283. quoted in paragraph 3.52, above; Hearn. loc. cit.. pp. 244-6. The
ICRC Commentary does not include Articles 35(3) and S5 in the list of provisions which it regards as
declaratory of custom and hence as applicable to nuclear weapons: ICRC Commentary, paras. 1857-59.
It is interesting to note that the Government of Nauru, in its written submissions in the WHO case,
notwithstanding its strongly expressed view that the use of nuclear weapons would be unlawful,
concedes that Article 35(3) lays down new rules (Written Statement of the Government of Nauruy, P

22)
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(¥)] The effect on neutral States

3.78 It has been suggested 163 that the use of nuclear weapons would inevitably
have such catastrophic effects on the territory of neutral States and States not party to
a conflict that it would violate the principle laid down in Article 1 of Hague
Convention No V, Respecting the Rights and Duties of Neutral Powers and Persons
in case of War on Land, 1907, which provides that 'the territory of neutral Powers is
inviolable.” Whether the use of nuclear weapons would deposit radioactive fall-out on
the territory of neutral States would, however, depend upon the type of weapon used
and the location at which it was used. The assumption that any use of nuclear
weapons would inevitably have such an effect is unfounded. Moreover. Hague
Convention No V was designed to protect the territory of neutral States against
incursions by belligerent forces or the deliberate bornbardment of targets located in-
that territory, not to guarantee neutral States against the incidental effects of
hostilities.

(8  Belligerent Reprisals

3.79 Even if a particular use of nuclear weapons might be contrary to the laws of
armed conflict, it remains necessary to consider whether that use might nevertheless
be justified as a belligerent reprisal. A belitgerent reprisal is an action. taken by a
party to an armed conflict. which would normally constitute a violauon of the laws of
armed conflict but which is lawful because it is taken in response to a prior violation
 of that law by an adversary. Since such a reprisal takes place in the context of a
conunuing armed conflict. it raises legal questions entirely distinct from those
concerning the taking of armed reprisals in a normal peacetime environment (a matter
which is not considered in these submissions). To be lawful. a belligerent reprisal
must meet two conditions. First. it must not be directed against persons or objects
against which the taking of reprisals is specifically prohibited. Secondly, it must
meet the criteria for the regulation of reprisals. namely that it is taken in response to a
prior wrong, is proportionate. is undertaken for the purpose of putting an end to the
enemy’s unlawful conduct and for preventing future illegalities, and is a means of last
resort.

163 Written Statement of the Government of Nauru, p- 35.
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3.80 The Geneva Conventions of 1949 prohibit the taking of reprisals against
persons or objects protected by the Conventions. 184 That, however, would have little
relevance here, since it is difficult to conceive of the use of nuclear weapons against
such persons or objects. 16> The Conventions do not preclude the taking of reprisals
against the enemy’s civilian population or civilian objects in enemy territory.

3.81 Additional Protocol I prohibits the taking of reprisals against the civilian
population (Article 51(6)), civilian objects (Article 52(1)), historic monuments
(Article 53(c)), objects indispensable to the survival of the civilian population (Article
54(4)), the natural environment (Article 35(2)) and works and installations containing
natural forces (Article 56(4)). The application of these provisions would have a
greater effect on the retaliatory use of nuclear weapons. Again. however, these
provisions are correctly regarded as innovative and thus as inapplicable to the use of

nuclear weapons. 166

3.82 So far as the second condiuon for the conduct of lawful reprisals is concerned,
it has been argued that the use of nuclear weapons could never satisfy the
requirements of proportionality and preventiveness. !67 This argument, however,
suffers from the same flaws as the argument that the use of nucilear weapons could
never satisfy the requirements of self-defence. Whether the use of nuclear weapons
would meet the requirements of proportionality cannot be answered in the abstract: it
would depend upon the nawure and circumstances of the wrong which prompted the

164 Convention No. 1. Article 46. prohibits reprisals against the wounded. sick and those medical
personnel. buildings and equipment covered by the Convention.

Convention No. 1. Anicle 47, prohibits reprisals against the wounded. sick. shipwrecked and
those medical personnel. vessels and equipment protected by the Conveation.

Convention No. IIL. Article 13. prohibits reprisals against prisoners of war.

Convention No. IV, Arcle 33, prohibits reprisals against those civilians protecied by the
Convention (principally civilians detained in the territory of an adverse party and the civilian
population of occupied territory) and their property.

165 See paragraph 3.72. above.
1% sir Hersch Lauterpacht. Oppenheim’s Internarional Law. (Tth ed 1952), vol. II, p. 351;
Kalshoven. loc. cit., p. 283; Heam. Joc. cit.. p. 217. The ICRC Commentary, does not include the
reprisals provisions in the list of provisions which it expressly regards as applicable to nuclear
weapons, paragraphs 1837-9.
167 Brownlie. loc. cit., p. 445 goes further and contends that:
it 1s hardly legitimate 10 extend a doctrine related to the minutiae of the conventional theatre
of war to an exchange of power which. in the case of the strategic and deterrent uses of

nuclear weapons, is eguivalent 1o the total war effort and is the essence of the war aims.’

But the same reasoning would lead 1o the conclusion that it is hardly legitimate to extend any of the
doctrines of the laws of war designed for the non-nuclear age to the use of nuclear weapons.
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taking of reprisal action. Nor can it be ruled out that the retaliatory use of a nuclear
weapons might have the effect of putting a stop to a series of violations of the law by
an adversary. Indeed, military doctrine for fifty years has been based on the belief
that it is the threat of retaliation in kind which is the principal factor deterring the use
of nuclear weapons.

(1] Conclusion

3.83 It follows that, while some uses of nuclear weapons would violate the laws of
armed conflict, the argument that their use would invariably be contrary to this part of
international law is unfounded. Whether the use of a nuclear weapon in a particular
case is lawful will depend upon the circumstances of that case. Moreover, the scope
for variation in those circumstances is so great and the effect of those variations so
important that any abstract statement about the legality of using nuclear weapons
would be either unhelpful in its generality or misleading. -
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5 International Law on Human Rights and the Environment

3.84 This section will address the question of whether the use. or threat of use. of
nuclear weapons is prohibited per se by the law of human rights or any rule of
international law requiring the protection of the environment.

3.85 Although the scope of the enquiry is broad. the conclusion which resuits from
a review of these issues is essentially clear. As the law stands, the threat or use of
nuclear weapons is not prohibited per se by provisions of international law on human
rights or the protection of the environment. De lege lata, the threat or use of nuclear
weapons is lawful, subject to such rules of the jus ad bellum or jus in bello as may be
applicable. Those rules have been considered in the preceding sections of this
Written Statement. Given that States actively disagree on the development of a rule
of law regulating the threat or use of nuclear weapons as such. and in view also of the
sensitivity of the disarmament process. this matter is one in which. in the view of the
United Kingdom, an opinion de lege ferenda would be fundamentally inappropriate.

3.86 There are also cogent reasons, relative to a consideration of the matter from
the perspective of human rights and environmental protection why the Court should,
on grounds of propriety, exercise its discretion and decline to respond to the request

for an advisory opinion.

3.87 International law on human rights and the protection of the environment is
largely treaty-based. It is therefore important that the interpretation and application of
such agreements is properly located within the law of treaties. Some preliminary

observations are thus warranied.
(I). General Considerations

3.88 First, it is a fundamental principle of the law of treaties that a prohibitive rule,
purporting to exclude a particular activity from the scope of permissible State
practice, must be clearly stated. Referring to 'the need of express terms to alter an
existing rule of law', Lord McNair quotes. ‘in spite of its antiquity’ the principle stated
by Sir Leoline Jenkins that '
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'...Treaties ... are not to be understood as altering or restraining the Practice
generally received, unless the Words do fully and necessarily infer an
Alteration or Restriction.' 168

3.89 As a basic proposition, one cannot, therefore, infer from general words, or a
treaty of general application, a prohibitive rule of specific content that would have the
effect of limiting the scope of otherwise permissible State conduct. It would be
neither sound practice nor sufficient to rely upon general provisions of international
law on human rights or the environment for the purpose of conjuring up a rule
prohibiting the threat or use of nuclear weapons by way of legitimate self-defence.
Indeed, such an approach would pose considerable dangers for the wider integrity and
effectiveness of the provisions of law in question.

3.90 Secondly, both the performance and interpretation of treaties are subject to the
overriding obligation of good faith. One aspect of this is that:

. it would be a breach of this obligation for a party to make use of an
ambiguity in order to put forward an interpretation which it was known to the
negotiators of the treaty not to be the intention of the parties.' 169

391 In the words of the Permanent Court of International Jusitice. the text of a
treatv cannot

... be enlarged by reading into it supulations which are said to result from the
prociaimed intentions of the authors of the Treary. but for which no provision
is made in the text itself. 170

3.92 Considering this obligation in the light of the principle of effectiveness, Sir
Hersch Lauterpachi noted that:

... good faith requires no more than that effect be given, in a fair and
reasonable manner. to the intention of the parties. This means that on
occasions, if such was the intention of the parties, good faith may require that
the effectiveness of the instrument should fall short of its apparent and
desirable scope. The principle of effectiveness cannot transform a mere
declaration of lofty purpose - such as the Universal Declaration of Human
Rights - into a source of legal rights and obligations. ... Equally, although a
recommendation. which is not binding, by an organ of the League of Nations
or the United Nations is of less potency than a binding decision, this does not

168 McNair, The Law of Treaties (1961), p. 463.

169 jbid.. p. 465.

170 Polish War Vessels in Danzig. PC1J Reports. Series A/B, No. 43, p. 142,
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mean that it is open to a judicial tribunal to endow with binding character an
expression, however politically or morally weighty, of collective opinion.’ 17}

3.93 Thus, the fact that a treaty could be construed to achieve a particular result
does not mean that it should be so construed. Particularly in the context of a case
such as that presently in issue, the construction of a treaty to achieve a purpose not
within the contemplation of its authors would be inappropriate. In the context of
treaties having as their express object the protection of specific aspects of the eco-
system, there is also a danger that such an approach could undermine the integrty of
these conventions and impugn their normative quality more generally. It would also
do great disservice to the cause of environmental protection if the prospect of judicial
creativity in the interpretation and application of such treaties translated into caution
on the part of States when it came to participating in such agreements in the future.

394 Thirdly, 'treaties must be applied and interpreted against the background of
general principles of international law.' 172 This rule now finds partial expression in
Article 31(3)(c) of the Vienna Convention on the Law of Treaties. 1969, which
permits 'any relevant rules of international law applicable in the relations between the
parties’ to be taken-into account for the purposes of the interpretation of treaties. On
this principle, one commentator has noted that ‘every treaty provision must be read
not only in its own context. but also in the wider context of general international law,
whether conventional or customary’. 17* A treatv cannot. therefore. be construed in a
vacuurn, or in the abstract. without reference 1o other rules of international law with

which it may interact.

3.95 One aspect of this rule which is of particular importance in the present context
1s that, save to the extent expressly provided, a treaty must be construed against the
background of the inherent right of self-defence. In other words, save to the extent
expressly provided. a treaty cannot be construed so as to restrict the inherent right of
States to act by way of legitimate self-defence. -

17V The Development of International Law by the Internarional Court of Justice (1958), pp. 292-3.
172 McNair, op. cit., p. 466.

173 Sinclair, The Vienna Convention on the Law of Trearies (2nd ed., 1984), p. 139.
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3.96 As stated, this proposition merely reflects the fundamental and overriding
character of seif-defence in general international law. In the words of Judges
Anzilonti and Huber in the Wimbledon case:

"The right of a State to adopt the course which it considers best suited to the
exigencies of its security and to the maintenance of its integrity, is so essential
a night that, in case of doubt. treaty stipulations cannot be interpreted as
limiting it, even though those stipulations do not conflict with such an
interpretation.’ 174

3.97 Although these comments were made in the context of a joint dissenting
opinion, the text of Article 380 of the Treaty of Versailles in issue in the proceedings.
and the judgment of the Court, implied that Germany would have been entitled, in the
event of a war in which it was involved, to restrict access to the Kiel Canal.
notwithstanding the terms of the Treaty. The dissent was therefore on the issue of
Germany's rights in the case of a war in which it was not involved. In so far as is
material to the present case, therefore, the proposition stated by Judges Anzilotti and
Huber is not at variance with the judgment of the Court and may be regarded as of
general application.

398 In the light of these observauons. the issue before the Court in respect of the
law of human rights and the law on protection of the environment is not whether the
use or threat of use of nuclear weapons is. in the abstract. compatible with those laws.
Rather. it 1s whether any of the rules of the law of human rights or the law on
environmental protection can be construed. in accordance with the general principles
stated above, as prohibiting the use or threat of use of nuclear weapons when carried

out by way of legitimate self-defence.

(2) The Law of Human Rights

3.99 In the written statements submitted to the Court in the WHO case, it was
argued by two States that the use of nuclear weapons would be contrary to the law of
human rights and, in particular. to the right to life. 173 This right is protected by all

174 Case of the 5§ Wimbledon, PCL} Reports. Series A. No. 1, p. 37.

175 Wrinen Statement of the Government of the Solomon Islands, Part IIB; Written Statement of the
Government of Nauru, vol. 1. pp. 48-51.



the international agreements for the protection of human rights. Thus. Article 6(1) of
the International Covenant on Civil and Political Rights, 1966, provides that:

'Every human being has the inherent right to life. This nght shall be protected
by law. No one shall be arbitranly deprived of his life.’

The right to life is also expressly guaranteed by Article 2 of the European Convention
for the Protection of Human Rights and Fundamental Freedoms. Article 4 of the
American Convention on Human Rights and Article 4 of the African Charter on

Human and People’s Rights.

3.100 Although the right to life is the most fundamental of all human rights. it is not
unqualified. otherwise its application in time of armed conflict would invariably
render the use of any weapon unlawful. This issue is expressly addressed in the
European Convention on Human Rights, Article 15 of which provides for parties to
derogate from their obligations under the Convention in times of 'war or other public
emergency threatening the life of the nation’. Article 15(2} stipulates that no
derogation is permitted from Article 2. which guarantees the right to life, ‘except in
respect of deaths resulting from lawful acts of war." The European Convention thus
expressly refers to the law of armed conflict to determine whether deaths resulting
from the conduct of hostilities involve a violation of the nght to life. Deaths caused
by the use of nuclear (or conventional) weapons would violate the right to life only if
the particular use of the weapons was contrary to the laws of armed conflict. As the
United Kingdom has sought to demonstrate (in Part IIL.4, above). there are
circumstances in which the use of nuclear weapons is not prohibited per se by the

laws of armed conflict.

3.101 Although the International Covenant on Civil and Political Rights contains no
provision equivalent to Anicle 15(2) of the European Convention, Article 6(1)
prohibits only the "arbitrary’ deprivation of life. 176 If the Covenant is applicable at all
to the taking of life in the context of an armed conflict, it is necessary to determine
what the term ‘arbitrary’ means in that context. Since the taking of life is an
inescapable feature of the conduct of armed conflict and since it has never seriously
been suggested that the Covenant outlaws the use of force by way of national seif-
defence. the reference to 'arbitrary’ deprivation of life must contain the means for
distinguishing between those acts of taking life in armed conflict which are
compatible with Article 6 of the Covenant and those which are not. The only sensibie

176 The same is true of Article 4 of the American Convention on Human Rights and Article 4 of the
African Charter on Human and People's Rights.
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construction which can be placed on the term ‘arbitrary’ in this context is that it refers
to whether or not the deliberate taking of life is unlawful under that part of
international law which was specifically designed to regulate the conduct of
hostilities, that is the laws of armed conflict. On that basis, the use of a weapon to
take life in armed conflict could only amount to an arbitrary deprivation of life, for
the purposes of Article 6 of the Covenant, if it was contrary 10 the laws of armed
conflict but not otherwise.

3.102 This interpretation is confirmed by the travaux préparatoires of the Covenant.
in drafting Article 6, it was decided not to attempt to list those circumstances in
which the deprivation of life might be lawful but, instead, to rely upon the concept of
arbitrariness to exclude such cases from the scope of the prohibition. One of the
examples given of a taking of life that would not be arbitrary was killing in the course

of a "lawful act of war'.

3.103 Whether the use of nuclear weapons in an armed conflict entails a violation of
the right to life under Anticle 6 of the Covenant would thus depend on whether that
use was contrary to the laws of armed conflict discussed in Part 1114 of this
Statement.

3.104 It is in this context that the references 1o nuclear weapons by the United
Nations Human Rights Commitiee. in their two General Comments on Article 6. must
be seen. The Commiftee is empowered. under Article 40(4) of the Covenant. as part
of the procedure for considering the reports submitied by the States parties. to

transmit to them such general comments as it may consider appropriate. 177

3.105 The first such Comment, adopted in 1982. contains the following passage:

'The Commitiee observes that war and other acts of mass violence continue to
be a scourge of hurnanity and to take the lives of thousands of human beings
every year. Under the Charter of the United Nations the threat or use of force
by any State against another State, except in the case of the inherent right of
self-defence, is already prohibited. The Committee considers that States have
the supreme duty 10 prevent wars, acts of genocide and other acts of mass
violence causing arbitrary loss of life. Every effort they make to avert the
danger of war, especially thermo-nuclear war, and to strengthen international
peace and security would constitute the most important condition and
guarantee for the safeguarding of the right to life.' 178

77 These general comments are. by definition, nort binding.

178 General Comment 6(16): UN Doc. A/37/40, p. 93, paragraph 2.
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This comment does not suggest that all acts of war or alf uses of nuclear weapons are
a violation-of the right to life. On the contrary; it expressly recognizes that the use of
force in self-defence is lawful under international law.

3.106 The General Comment adopted by the Committee in 1984 goes further. After
recalling the 1982 General Comment, the Committee noted the expressions of
concern in the General Assembly at the proliferation of weapons of mass destruction

and continued:

‘4. ... I1is evident that the designing, testing, manufacwre, possession and
deployment of nuclear weapons are amongst the greatest threats to the nght to
life which confront mankind today. This threat is compounded by the danger
that the actual use of such weapons may be brought about, not only in the
event of war, but even through human or mechanical error or failure.

e

6. The production, testing, possession. deplovment and use of nuclear
weapons should be prohibited and recognized as crimes against humanity.’ 179

3.107 This General Comment was highly controversial, not least because the
Committee had made very little of the threat to the right to life created by nuclear
weapons in the questions which it had posed to States in connection with their reports
to the Committee. Moreover. the Committee did not consider whether any particular
use of a nuclear weapon would or would not violate the laws of armed conflict. The
General Comment does not, however. assert that the use (let alone the testing.
possession or deployment) of nuciear weapons would inevitably contravene Article 6
of the Covenant. The statement in paragraph 6 of the Comment is clearly framed as a
proposal for the adoption of a new prohibition and not as a statement de lege lata. In
the words of one leading commentary:

Tt 1s difficult to accept that the term "should" suggests anything other than a
desirable goal to be achieved rather than a statement of immediate legal
obligation derived from Article 6 of the [Covenant].’ 180

3.108 The protection given by the law of human rights does not, therefore, lead to a
different conclusion regarding the legality of the use of nuclear weapons from that

179 General Comment 14 (23) . UN Doc. A/40/40. p. 162. paragraphs 4 and 6.

180 McGoldrick, The Human Rights Committee (1994), p- 336.
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provided by the law of armed conflict. Since the law of human rights is concemned
primarily with the protection of human rights in peacetime, whereas the law of armed
conflict is a lex specialis designed to regulate the conduct of hostilities. it is entirely
appropriate that the human rights agreements should, in effect. refer to the law of
armed conflict in order to determine whether or not any particular instance of the
deprivation of life in wartime is arbitrary. The same principle applies. a forriori. in
respect of the protection of other human rights.

3) International Law requiring the Protection of the Environment

3.109 The very considerable number of treaties concluded over the past century
providing for the protection of some or other aspect of the eco-system - by one count
over 300 multilateral treaties, 900 bilateral treaties and 200 other instruments 18! -
have addressed matters ranging from pollution of one sort or another to the protection
of the cultural and national heritage, wetlands. tropical forests and endangered and
migratory species. Amongst these agreements are a number which, it has sometimes
been argued, should be construed as prohibiting the threat or use of nuclear weapons.
There are also various resolutions, declarations and statements, which are not legally
binding, but which have sometimes been relied upon as evidence of a general rule of

international law prohibiting the threat or use of nuclear weapons per se.

3.110 Scarcely any of these texis, however. make any reference 1o the use of nuclear
weapons. There was, for example. virtwally no discussion of the environmental
consequences of nuclear weapons during the Stockholm Conference on the Human
Environment in 1972 or the Rio Conference on Environment and Development in
1992, Nor do the resolutions of the United Nations General Assembly dealing with
the environment refer to nuclear weapons. 8> Conversely, the General Assembly
resolutions on the use of nuclear weapons do not refer 1o the environment.

181 See Prieur. 'Protection of the Environment in Bedjaoui {ed.). International Law: Achievementis
and Prospects (1991), p. 1017, aL p. 1018.

" . . - - - -
182 gee. e.g.. resolution 47/37. which addresses the protection of the environment in times of armed
conflict but makes no mention of nuclear weapons.
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(a) Environmental Agreements and the Threat or Use of Nuclear Weapons

3.111 With the exception of certain treaties, discussed in Part IIL.2 of this
Statement, 83 which prohibit any use of force within a defined area. international
treaties having as their object the protection of the environment have not in terms
addressed the use or threat of use of nuclear weapons. The question is. therefore.
whether agreements of a general nature 184 are to be construed as prohibiting the threat
or use of nuclear weapons as a matter of necessary implication. Examples of such
treaties might be said to include the Convention for the Protection of the World
Cultural and Natural Heritage, 1972, 185 and the Vienna Convention for the Protection

of the Ozone Layer, 1985. 186

3.112 However, the nature and scope of these agreements is such that they cannot be
construed as containing an implied prohibition on the threat or use of nuclear
weapons. Such an approach would run contrary to the principles discussed in
paragraphs 3.88 to 3.98. above, that a prohibitive rule must be clearly stated. that the
interpretation and performance of treaties are subject to the obligation of good faith
and that treaties must be construed against the background of the inherent right of
individual and collective self-defence. To read into environmental agreements of a
general nature a prohibition on the use or threat of use of nuclear weapons could have
absurd effects. If the Convention for the Protection of the World Cultural and Natural
Heritage may be construed. in the absence of an express clause to this effect. as
prohibiting the threat or use of nuclear weapons. so could the European Convention
for the Protection of Pet Animals. 1987.187 Articie 3(1) of which provides that

183 gee. e.g.. the Antarctic Treaty. 1959, and the other treaties considered in paragraphs 3.13 to
3.23. above.

184 Treaties deating specifically with the protection of the environment in time of armed conflic1 are
discussed in paragraphs 3.74 10 3.77. above.

185 131 ILM (1972) 1358: UKTS 2 (1985). Anticle 6(3) of this Convention provides that:
‘Each State Party to this Convention undertakes not to take any deliberate measures which

might damage directly or indirectly the cultural or natural heritage referred to in Articles 1 and
2 situated on the territory of other States Parties 1o this Convention.’

t86 26 [LM (1987) 1529: UKTS 1 (1990). Article 2(1) of this Convention provides that:
"The Parties shall take appropriate measures in accordance with the provisions of the
Convention and of those protocols in force to which they are party 1o protect human health
and the environment against adverse effects resulting from or likely to result from human

activities which modify or are likely to modify the ozone layer.'

187 ETS 125.
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'nobody shall cause a pet animal unnecessary suffering or distress.' In the United
Kingdom's view, the relevant principle of law is that stated by the Permanent Court of
International Justice in the Polish War Vessels in Danzig case - the text of a treary
cannot be enlarged by reading into it stipulations for which no provision is made in
the text itself. 188

(b} Customary International Law on the Environment and the Threat or

Use of Nuclear Weapons

3.113 It has also been suggested that customary international law on the
environment has developed a prohibition on the use of nuclear weapons. This
prohibition is said to be derived from international agreements and other texts. such
as resolutions of the General Assembly and other bodies. The Court has. however;
made it clear that the existence of a rule of customary law will not lightly be

presumed:

Tt ts, of course, axiomatic that the material of customary international law is to
be looked for primarily in the actual practice and opinio juris of Siates, even
though multilateral conventions may have an important role to play in
recording and defining rules denving from custom, or indeed in developing
them. 189

3.114 In the present case, the practice of States in environmental matters gives no
hint of a rule regarding the use. or threat of use. of nuclear weapons. Treaties on the
environment which contain no reference to such weapons and in which no prohibition
on their use can reasonably be implied cleariy cannot be relied upon as evidence of a
customary rule prohibiting the threat or use of nuclear weapons. Resolutions of the
General Assembly and other bodies may be relied upon as evidence of customary
international law only if they command widespread and representative support, are
regarded by the States voting for them as articulating a principle of customary law
and are capable of normative application. Hortatory provisions with only partial
support among States cannot give rise to, or change the content of, a rule of
customary law.

188 See paragraph 3.91. above,

189 Continenal Shelf (Libvan Arab Jamahiriva/Maira), ICJ Repons, 1985, p. 13, at paragraph 27.
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3.115 Two instruments are sometimes said to be particularly relevant to the use or
threat of use of nuclear weapons. Principle 26 of the Stockholm Declaration on the

Human Environment, 1972, provides that:

‘Man and his environment must be spared the effects of nuclear weapons and
all other means of mass destruction. States must strive to reach prompt
agreement, in the relevant international organs, on the elimination and
complete destruction of such weapons.’

Principle 24 of the Rio Declaration on Environment and Development, 1992, provides
that:

‘Warfare is inherently destructive of sustainable development. States shall
therefore respect international law providing protection for the environment in
times of armed conflict and cooperate in its further development, as

necessary.’ ’

Quite apart from the non-binding character of these declarations as a matter of form,
an examination of the detail leaves no room for doubt that they cannot be considered
a basis for a rule of customary international law prohibiting the threat or use of
nuclear weapons. For example, the language of Principle 26 of the Stockholm
Declaration is clearly hortatory in nature. Equally, while Principle 24 of the Rio
Declaration provides that States shall respect international law providing protection
for the environment in times of armed conflict. it gives no indication of what that law
entails. An authoritative proscription of the threat or use of nuclear weapons cannot

be inferred from such a statement.

3.116 The fact that there is no evidence of 'widespread and representative’ support
for the existence of a rule of custom prohibiting per se the threat or use of nuclear
weapons. as well as the absence of opinio juris on the part of States concerning the
existence of such a rule. has effectively precluded the emergence of a rule of

customary international law to this effect. 190

190 See. in this regard. the comment by Birnie and Bovle that the rule of customary international
law that has now developed prohibiting atmospheric nuclear testing

'does not extend bevond deliberate nuclear tests or peaceful explosions ... nor does it imply
that the actual use of nuclear weapons is forbidden by international law. ... Explicit treaty
limitations on the conduct of military operations place some constraints on methods of
warfare which cause widespread. long-lasting and severe damage to the natural environment,
but the use of nuclear weapons is prohibited entirely only in Latin America and the Pacific.’
{Birnie and Boyle, Jnternational Law and the Environment (1992), pp. 360-61; footnotes
omitted).
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6 Threats to Use Nuclear Weapons

3.117 Unlike the earlier request from the World Health Organization. the question
submitted to the Court by the United Nations General Assembly asks the Court
whether the threat to use nuclear weapons is in any circumstances permitted by
international law. Whereas the use of force is regulated by a large body of detailed
rules under both the jus ad bellum and the jus in bello, the only express regulation of
the threat of force is contained in Article 2(4) of the United Nations Charter, which
provides that:

'All Members shall refrain in their international relations from the threat or use
of force against the territorial integrity or political independence of any State.
or in any other manner inconsistent with the Purposes of the United Nations.'

3.118 The question what constitutes a threat of force within the meaning of Article
2(4) has received very little atiention. A widely accepted definition, however,
appears to be that of Professor Brownlie, who states that:

‘A threat of force consists in an express or implied promise by a government
of a resort to force conditional on non-acceptance of certain demands of that
government. If the promise is to resort to force in conditions in which no
justification for the use of force exists. the threat itself is illegal.’ 19!

A threat to use nuclear weapons thus involves much more than merely the possession
of such weapons. In the absence of a specific commitmen: by a State not 1o possess
such weapons, 192 their possession cannot. in itself. be contrary to international law.
As the Court held in the Case Concerning Military and Paramilitary Acrivities in and
Against Nicaragua,

‘In international law there are no rules. other than such rules as may be
accepted by the State concerned. by treaty or otherwise, whereby the level of
armaments of a sovereign State can be limited. and this principle is valid for
all State without exception.' 19*

190 Brownlie. international Law and the Use of Force by Siates (1963), p. 364. Ses also the similar
approach adopied by Sadurska "Threat of Force'. 82 AJIL (1988) 239 a1 p. 242, Schachter,
International Law in Theory and Practice (1991) a1 p. 111 and Randelzhofer in Simma (ed), The
Charter of the United Nations - A Commentary (1994) at p. 118,

192 Such commitments are considered in Part {11.2

193 ICJ Reports, 1986, p. 3 at p. 135.



Nor does the deployment of nuclear weapons amount to a threat of their use unless
the surrounding circumstances make clear that such a threat is implicit in the fact of
their deployment. something which is not lightly to be presumed. since all States have
a right to possess and deploy weapons for their own self-defence uniess they have

agreed to forego or curtail this right.

3.119 In circumstances where the actual use of force would be lawful. it foliows that
the threat to use force would also be lawful. Thus, for one State to make clear
(whether by words or deeds) to another State that, if attacked, it will use force to
defend itself is not an unlawful threat of force, if, indeed, it can be described as a
threat at all. In the Corfu Channel case, the Court held that the action of the United
Kingdom in sending four warships through the Corfu Channel with their crews at
action stations after a previous occasion on which coastal artillery had fired on British
warships was not an unlawful action. Having held that United Kingdom warships had
a right of passage through the Corfu Channel. the Court accepted that even though

‘the intention must have been, not only to test Albania's attitude, but at the
same time to demonstrate such force that she would abstain from firing on

passing ships’ 1%

there was no violation of Albania's sovereignty. Similarly. for a State to make clear
that. if attacked. it will resort to nuclear weapons would involve no threat of force in
violation of Article 2(4) of the Charter or of any other rule of international law. since
the first State is not attempting to coerce the second into complving with a demand
which 1t has no right to make and there is no danger that it will use nuclear weapons

unless it is itself the victim of an unlawful armed auack.

3.120 Moreover, in assessing this aspect of the question ﬁosed by the General
Assembly, it 1s important to bear in mind that the deterrent effect of nuclear weapons -
has played an essential part in maintaining the self-defence of a number of States
without recourse to force proving necessary.!9> In that respect, it cannot be regarded
as contrary fo the policy underlying Article 2(4) and Article 51 of the Charter.

193 ICJ Reports. 1949, p. 3 ar p. 31.

195 See paragraphs 2.18 10 2.21 and 3.11. above.
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4.1

IV CONCLUSION

On the basis of the arguments set out above, the United Kingdom submits that

the Court should, in the exercise of its discretion, decline to give an answer to the
question posed by the General Assembly because:-

4.2

(1) the case is not one in which the opinion of the Court would be capable
of providing any constructive assistance to the General Assembly in the
exercise of its functions under the United Nations Charter;

2) the request for an opinion should be considered in the context of the
effects which such an opinion might have upon the United Nations as a whole
and, in particular, upon the disarmament process where an opinion on the
legality of nuclear weapons would be unlikely to have any beneficial effects
and would be likely to be detrimental to further progress at a time when the

prospects for such progress are otherwise promising;

(3) the question put to the Court is in vague and abstract terms, whereas an
answer would require detailed examination of the circumstances of any
possible use of nuclear weapons. or the threat thereof. and the necessarv

matenal regarding such circumstances could not be brought before the Court.

As regards the principies of law raised by the question. the United Kingdom

submits that:

(N there 1s no rule contained in either treaty or customary international
law which expressly prohibits the use of nuclear weapons per se, nor can such

a rule be inferred from more general treatyv provisions:

{2) State practice regarding the possession of nuclear weapons necessarily
implies that the use of nuclear weapons would be lawful in proper
circumstances. This practice has received recent confirmation in the
unanimous adoption of Security Council resolution 984 and the decision of the
Conference on the renewal of the Non-Proliferation Treaty to extend the

Treaty indefinitely:
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3) the legality of the use of nuclear weapons must therefore be assessed
in the light of the applicable principles of international law regarding the use
of force and the conduct of hostilities, as 1s the case with other methods and

means of warfare;

() the threat or use of nuclear weapons will not be contrary to the Charter
of the United Nations if it meets the criteria for the exercise of the right of
self-defence. Whether the use of nuclear weapons meets those criteria will
depend upon the circumstances of each individual case;

(5) nuclear weapons are not prohibited per se by the law of armed conflict.

Their use will be lawful provided that it complies with the applicable rules of
that law. Their use in circumstances which would otherwise be illegal may."
moreover, be lawful if it constitutes a legitimate belligerent reprisal:

6) the threat or use of nuclear weapons is not prohibited per se by any
rule of international law for the protection of human rights or the environment.









1995 Review and Extension Conference
KRPT/CONF.1995/L.6

of the Parties to the Treaty on the 9 May 1995

ORIGINAL: ENGLISE
Non-Proliferation of Nuclear Weapons

New York, 17 April-12 May 199%

EXTENSION OF THE TREATY ON THE NON-PROLIFERATICN OF
NUCLEAR WEAPONS

Draft decisicon proposed by the President

The Conference of the States Partv to the Treaty on the Non-Proliferation
of Nuclear Weapons (hereinafter referred to as "the Treaty") convened in New

York from 17 April to 12 May 19%5, in accordance with articles VIII,3 and X,2 of
the Treaty,

Having reviewed the operaticn of the Treaty and affirming that there is a
need for full compliance with the Treaty, its extension and its universal
adherence, which are essential to international peace and security and the
attainment of the ultimate goals cof the complete elimination of nuclear weapons
and a treaty on general and complete disarmament under strict and effective
international control,

Having reaffirmed articie VIII,3 of the Treaty and the need fcr its
continued implementation in a strengthened manner and, to this end, emphasizing
the Decision on Strengthening the Review Process for the Treaty and the Decision
on Principles and Objectives f{cr nuczlear non-proiiferation and disarmament also
adopted by the Conference,

Havino established that the Conference is guorate in accordance with
article X,2 of the Treaty,

Decziges that, as a majority exists among States party to the Treaty for its
indefinite extension, in accordance with its article X,2, the Treaty shall
continue in force indefinitely.
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rale to play in preventing the proliferation of nuclear weapons. Every effer:
should be made to implement the Treaty in all its aspects to prevent the
rraliferatzon of nuclear weapens and other nuclear explosive devices, without
hampering the peaceful uses of nuclear energy by States parties to the Treaty.

Nuciear disarmament

Nuclear disaymament is substantially facilitated by the easing of

ziornzl tens:.on and the strengthening of trust between States whick have
ied following the end of the cold war. The undertakings with regard -o

r disarmament as set cut in the Treaty on the Non-Proliferation of Nuclear
z sheuld thus be fulfilled with determination. In this regard, the
nuc_szr-weapon States reaffirm their commitment, as stated in article VI, .to
gursue n good faith negotiaticns cn effective measures relating to nuclear

(W}

1

je
»

S Y

~ne azhievement of the following measures is impeortant in the full
-icn and effactive implementation of article VI, including the programme

P

¢ acz.zn as refleczted below:

12 The complietion by the Conference on Disarmament of the negotiations on
uriversal and internationally and effestively verifiable Comprehensive

r-Test-Ban Treaty no later than 19%96. Pending the entry intc force cof
omprezensive Test-3an Treaty, the nuclear-weapon $tatas should exercise urmost

tbl The mmediate cocmmencement and early concliusion of negotiations on a
seriminatory and universally applicable ccavention banning the producticn
of Eissile material for nuclear weapons or other nuclear explosive devices, in
-

acszrdance witlh the statement of the Special Ceporiinztor of the Conference on
Disarmamen: and the mandate ccntained therein;

-} The detsrmined pursuit by the nuclear-weapcn States of systematic and
rocressive elforts to reduce nuclear weapens globally, with the ultimate goal
Y eliminating those weapons, ans by all sStates cf general and complete
isarmament under striect and effestive internaticnal control.

Nugliesr-weapon-iTes Sones

The conviction- that the establishment of internationally recognized
nuglsar-wearon-free zones, on the basis of arrangements Ireely arrived at amcng
the Srates of the region concernsed, enhances glepbal and regicnal peace and
segur.ty is reaffirmed.

u

5. The development of nuclezr-weapcn-free zcones, especially in regicns of

ion, such as in the Middle East, as well ags the establishment of zones free
f 31l weapons ©f mass destruction should be encouraged:as a matter of priority.
ing intc account the specific characteristics of each region. The
tablishment of additional nuclear-weapon-free zcnes by the time of the Review
Tcnference in the year 2000 weoull be welccome,

? o
N
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. 9 May 1995
of the Parties to the Treaty on the
ORIGINAZL: ENGLISH

Non-Proliferation of Nuclear Weapons

New York, 17 April-12 May 1985

PRINCIPLES AND OBJECTIVES FOR NUCLEAR NON-PROLIFERATION
AND DISARMAMENT

Draft decision grcgcﬁed by the President

Reaffirminc the preamble and articles of the Treaty on the
Non-Proliferation of Nuclear Weapons,

Welcoming the ené of the cold war, the ensuing easing of international
zension and the strengthening of trust between States,

Desiring a set of principles and obiectives in accordance with which
nuclear non-preliferation, nuclear disarmament and intermnational cooperation in
the peaceful uses of nuclear energy should be vigorously pursued and progress,
achievements and shortcomings evaluated periodically within the review process
provided for in article VIII (3) of <he Treaty, the enhancement and
strengthening of which is welcomed,

Reiterating the uvltcimate goals of the complete elimination of nuclear
weapons and a treaty on generali ani ¢complete disarmament under strices and
effective intermational centrel,

The Conference affirms the need “c Tontinue <o move with determination
towards the fulil realization and eflectiive implementation of the provisicns of
the Treaty, and accordingly adopts the following principlies and cbjectives:

Universalicy

1. Universal adherence to the Treaty »n the Non-Proliferation of Nuclear
Weapons is an urgent priority. ALl Staies not ye: party to the Treaty are
calied upon to accede to the Treaty at the earliest date, particularly those

tates tha:t operate unsafeguarded nuclear facilities. Every effort should be
made by all States parties to achieve is objective. )

e
-
u

1S 1]

Non-proliferation

2. The proliferation of nuci
Fo

sar weapcns would sericusly increase the danger of
nuclear war. The Tresty on the

Ner:-Prciliferation ¢f Nuclear Weapons has a vital
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7. The cooperation of all the nuclear-weapon States and their respect and
support for the relevant protocols is necessary for the maximum effectiveness cf
such nuclear-weapon-free zones and the relevant protocols.

Sesurity assurances

8. Noting United Nations Security Council resolution 984 (1995), which was
adopted unanimously on 11 April 1955, as well as the declarations by the
nuclear-weagon States concerning both negative and positive security assurances,
further steps should be considered to assure non-nuclear-weapon States party tco
the Treaty against the use or threat of use of nuclear weapons. These steps
could take the form of an intermaticnally legally binding instrument.

Safequards

9. The International Atomic Energy Agency (IAEA) is the competent authority
responsible to verify and assure, in accordance with the statute of the IAEA ari
the Agency’s safeguards system, compliance with its safeguards agreements with
States parties undertaken in fulfilment of their obligations under

article III (1) ef the Treaty, with a view to preventing diversien of nuclear
energy from peaceful uses to nuclear weapons or other nuclear explosive devices.
Nothing should be done to undermine the authority of the IAEA in this regard.
States parties that have concerns regarding non-compliance with the safeguards
agreements of the Treaty by the States parties should direct such concerms,
along with supporting evidence and information, te the IAEA to consider,
investigate, draw conclusions ané decide on necessarv actions in accordance with

its mandate.

10. All States parties required by article III of the Treaty to sign and bring
into force comprehensive safeguards agreements and which have not yet done so
should do so without delay.

il. IAER safeguards should be regularly assessed and evaluated. Decisions
adopted by its Board of Governors aimed at further strengthening the
effectiveness of IAEA safeguards sheould be supported and implemented and the
IAEA's capability to detect undeclared nuclear activities should be increased.
Also States not party to the Treaty on the Non-Proliferation of Nuclear Weapons
sheuld be urged to enter into comprehensive safeguards agreements with the IAEA.

12. New supply arrangements for the transfer of source or special fissionabie
material or eguipment or material especially designed or prepared for the
processing, use or production of special fissionable material to
non-nuclear-weapon States should regquire, as a necessary precondition,
acceptance of IAFA full-scope safeguards and intermaticnally legally binding
commitments not tO acguire nuclear weapons or other nuclear explosive devices.

. 13. NKuclear fissile materiel transferred from military use to peaceful nuclear
activities shculd, as soon as practicable, be placed under IAEA safeguards in
the framewcrk of the vcoluntary safecuards agreements in place with the
nuclear-weapon Szates. Safeguards should be universally applied once the
complece e2liminacion ¢f nucliear weapons has been achieved.
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Peaceful uses of nuclear energy

14. Parcicular importance should be attached to ensuring the exercise of the
inalienablie right of all the parzies tc the Treaty to develop research,
productisn and use of nuclear energy for peaceful purposes without
discrimination and in ccnformity with articles I, II as well as III of the
Treatcy.

5. Under:akings to facilitate participation in the fullest possible exchange
cf eguipment, materials and scientific and technological information Zor the
peaceful uses of nuclear energy should be fully implemented.

b

:6. In all activities designed toc promote the peaceful uses c¢f nuclear energy.
preferential treatment should be given te the non-nuclear-weapon States party tc
the Treaty, taking the needs of develcoping countries particularly into account.

17. Transparency in nuclear-reiated export contrels should be prometed within
the framework of dialogue and cooperation among all interested States party to
the Treaty.

i8. All States should, through rigorcus naticnal measures and international
cooperation, maintain the highest practicable levels c¢f nuciear safety,
including in waste management, and observe standards and guideliines in nuczlear
materials accounting, phyvsical protesticn and transport of nuclear materials.

1%. Every effort should be mads Tc ensure that the IAES has th2 financial and
humarn resosurces necessaryv in cr o gffaccively its responsibilicies in
The a*ﬂas of technical coopera rds ani nuclear salery The ITAEA
should also be encouraged to f£fcorcs aimed at flndlng wavs and
means for funding technical assis: sk predictable and assured .
rescurces.

20. Attacks or threats of attack cm nuriear facilities devoted to peaceful

Turposes jeopardize nuclear safsty and raise sericus concerns regarding the
aprlication of international law o3 the use cf force in such cases, which could
warrani appropriate action in acgordance with the provisions of the Charter of
the Un:t:ted Nations.

The CTonference reguests -“hat the president -f che Conferencz bring this
decision, the Decision on Streng:therning the Review Process of the Treaty, the
Decision on the Extension of the Treaty and “he Finzl Declaraticn of the
Ccrnierence to the attention cf the heais of State or Government of all States

&
and seek their full cooperatizsn on these documents and in the furtherance of the
zcals cf the Treaty.
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ANNEX I

Statement dated S April 1995 bv the representative of the
Ministrv of Foreign Affairs of the Russian Federation

Recognizing the fundamental importance of the Treaty on the
Non-Proliferation of Nuclear Weapons, respecting the legitimate desire of
non-nuclear-weapon States parties to that Treaty to receive assurances that
nuclear weapons will not be used against them, based on the provisions of the
military doctrine of the Russian Federation, the Ministry of Foreign Affairs of
the Russian Federation is authorized to make the following statement (see

annex) .

It should be pointed out, furthermore, that as the President of the Russian
Federation proposed at the forty-ninth session of the General Assembly, work on
a further United Nations Security Council resclution on security assurances for
non-nuclear-weapon States has been harmonized. The draft resolution, prepared
with the participation of Russian representatives, is being submitted to the
Security Council for its consideration. The main provisions of the draft
resolution are as follows:

In the event of aggression involving the use of nuclear weapons or the
threat of such aggression against a non-nuclear-weapon State party to© the Treaty
on the Non-Proliferation of Nuclear Weapons, the nuclear Powers which are
permanent members of the Security Council will immediately bring the matter to
the attention of the Council and will seek to ensure that they provide, in
accordance with the Charter, necessary assistance to the State that is a victim
of such an act of aggression or that is threatened by such aggression.

The draft resolution provides, further on, for the possibility of taking
appropriate measures in response to a request from the victim of such an act of
aggressicn for technical, medical, scientific or humanitarian assistance and for
payment of compensation by the aggressor for loss, damage or injury sustained as

a resul:t of the aggression.

We believe that the adoption by the Security Council of this draft
rescolution would be welcomed by the nen-nuclear-weapon States parties to the
Treaty on the Non-Proliferation of Nuclear Weapons and would help strengthen the
non-proliferation regime, internaticnal solidarity and world stability.
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GENERAL ASSEMBELY SECURITY COUNCIL
Fiftieth session Fiftieth year
Item 68 of the preliminary list+
CONCLUSION OF EFFECTIVE INTERNATIONAL

ARRANGEMENTS TC ASSURE NON-NUCLEAR-~

WEAPON STATES AGAINST THE USE OR

THREAT OF USE OF NUCLEAR WEAPONS

Letter dated 6 April 1995 from the Permanent Representative

of the Russian Federation to the United Nations addressed
to the Secretarv-General

I have the honour to transmit to you herewith the text of a statement dated
5 April 1995 by the representative of the Ministry of Foreign Affairs of the
Russian Federation regarding the presentation of security assurances to
non-nuclear-weapon States (see annex I} and a statement dated 5 April 1995 by
the Ministry of Foreign Affairs of the Russian Federation consisting of a
national statement on negative security assurances for non-nuclear-weapon States
{see annex II).

I should be grateful if you could have the text of this letter and its
annexes circulated as a document of the General Assembly, under item 68 of the
preliminary list of items to be included in the provisional agenda of the
fifrieth session, entitled "Conclusicn of effective international arrangements
to assure non-nuclear-weapon States against the use or threat of use of nuclear
weapons", and of the Security Council.

(Signed) S. LAVROV

* A/50/50.
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ANNEX II

Statement of the Ministrv of Foreign Affairs
of the Russian Federation

5 April 1995

Russian Federaticn will not use nuclear weapons against non-nuclear-weapon
States parties to the Treaty on the Non-Proliferation of Nuclear Weapons, except
in the case of an invasion or any other attack om the Russian Federation, its
territory, its armed forces or other troops, its allies or on a State towards
which it has a security commitment, carried out or sustained by such a._
non-nuclear-weapon State in association or alliance with a nuclear-weapon State.
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I should be grateful if you would have the text of the present letter and
its annex circulated as a document of the General Assembly, under item 68 of the
preliminary list, and of the Security Council.

(Signed) David H. A. HANNAY

f--n
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GENERAL ASSEMBLY SECURITY COUNCIL
Fiftieth session Fiftieth year
Item 68 of the preliminary list* -
CONCLUSION OF EFFECTIVE INTERNATIONAL

ARRANRGEMENTS TO ASSURE NON~NUCLEAR-

WEAPON STATES AGAINST THE USE OR

THREAT OF USE OF NUCLEAR WEAPONS

Letter dated € April 1995 from the Permanent Representative

e U d Ringdom of Great i i o e e d

to the United Nations addressed to the Secretary-General

I have the honour to transmit herewith the text of a declaration by the
United Kingdom of Great Britain and Northern Ireland on security assurances,
igsued by my Government on €& April 1995 at the Conference on Disarmament in
Geneva (Bee annex).

In issuing this declaration, my Government recognises that those States
which have rencunced nuclear weapons are entitled to look for assurances that
such weapons will not be used against them. The revised negative security
assurance now given in the Conference on Disarmament by the United Kingdom is a
solemn and formal undertaking by my Government which meets these concerns. The
poeitive security assurance also contained in the declaration reiterates and
expands on the assurance which my Government gave in 1968 by recognising the
desire of non-nuclear-weapon States to be reassured that the nuclear-weapon
States would take appropriate measures in the event of the former being attacked
or threatened with nuclear weapons.

These assurances have been given by my Government after consultation with
the other nuclear-weapon States. They are extended to non-nuclear-weapon States
Parties to the Treaty on the Non-Proliferation of Nuclear Weapons and
demonstrate the continuing determination of the nuclear-weapon States to
strengthen and make permanent that Treaty.

*  A/50/50.
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ANNEX

United Kingdom of Great Britain anpd Ne ern Ireland declaration
on_gegurity assurances made in the ena session of the

Conference on Digarmament on 6 Apri)l 1995 by Sirp Michael Westoen,

‘United Ringdom Permanent Representative to the Conference on
Disarmament in Geneva

The Government of the United Kingdom believes that universal adherence to
and compliance with international agreements seeking to prevent the
proliferation of weapons of mass destruction are vital to the maintenance of
world security. We note with appreciation that 175 States have become part;es
to the Treaty on the Non-Proliferation of Nuclear Weapons.

We believe that the Treaty on the Non-Proliferation of Nuclear Weapons is
the cornerstone of the international non-preoliferation regime which has made an
invaluable contribution to internaticnal peace and security. We are convinced
that the Treaty should be extended indefinitely and without conditions.

We will continue to urge all States that have not done s¢ to become parties
to the Treaty.

The Government of the United Kingdom recocgnises that States which have
renounced nuclear weapons are entitled to leook for assurances that nuclear
weapons will not be used against them. In 1978 we gave such an assurance.
Assurances have also been given by the other nuclear-weapon States Parties to
the Treaty on the Non-Proliferation of Nuclear Weapons.

Recognising the continued concern of nen-nuclear-weapon States Parties to
the Treaty on the Non-Proliferation of Nuclear Weapons that the assurances given
by nuclear-weapon States should be in similar terms, and follewing consultaticn
with the other nuclear-weapon States, I accordingly give the following
undertaking on behalf of my Government:

The United Kingdom will not use nuclear weapons against non-nuclear-weapon
States Parties to the Treaty on the Non-Preoliferation of Nuclear Weapons except
in the case of an invasion or any other attack on the United Kingdom, its
dependent territories, its armed forces or other troops, its allies or on a
State towards which it has a security commitment, carried out or sustained by
such a non-nuclear-weapon State in association or alliance with a nuclear-weapon

State.

In giving'this assurance the United Kingdom emphasises the need not only
for universal adherence to, but alsc for compliance with, the Treaty on the
Non-Proliferation of Nuclear Weapons. 1In this context I wish to make clear that
Her Majesty‘s Government does not regard its assurance as applicable if any
beneficiary is in material breach of its own non-proliferatibn obligations under
the Treaty on the Non-Proliferation of Nuclear Weapons. ,

In 1968 the United Kingdom declared that aggression with nuclear weapons,
or the threat of such aggression, against a non-nuclear-weapon State would

feoo
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create a qualitatively new situation in which the nuclear-weapon States which
are Permanent Members of the United Nations Security Council would have to act
immediately through the Security Council to take the measures necessary to
counter such aggression or to remove the threat of aggression in accordance w;th
the United Nations Charter, which calls for taking "effective collective -
measures for the prevention and removal of threats to the peace, and for the
suppression of acts of aggression or other breaches of the peace”. Therefcre,
any State which commits aggression accompanied by the use of nuclear weapons cor
which threatens such aggression must be aware that its actions are to be
countered effectively by measures to be taken in accordance with the United
Nations Charter to suppress the aggression or remove the threat of aggression.

I, therefore, recall and reaffirm the intention of the United Kingdom, :as a
Permanent Member of the United Nationg Security Council, to seek immediate
Security Council action to provide assistance, in accordance with the Charter,
to any non-nuclear-weapon State, party to the Treaty on the Non-Proliferation of
Nuclear Weapons, that is a victim of an act of aggression or an object of a
threat of aggression in which nuclear weapons are used.

This Security Council assistance could include measures to pettle the
dispute and restore international peace and security, and appropriate
procedures, in response to any request from the victim of such an act of
aggression, regarding compensation under international law from the aggressor
for loss, damage or injury sustained as a result of the aggression.

If a non~nuclear-weapon State Party to the Treaty on the Non-Proliferation
of Nuclear Weapons is a victim of an act of aggression with nuclear weapons, the
United Kingdom would also be prepared to take appropriate measures in response
to a request from the victim for technical, medical, scientific or humanitarian

assistance.

The United Kingdom reaffirms in particular the inherent right, recognised
under Article S1 of the Charter, of individual and collective self-defence if an
armed attack, including a nuclear attack, occurs against a Member of the United
Rations, until the Security Council has taken measures necessary to maintain
international peace and security.
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ANNEX

statement issued on 5 _April 1995 by the Honourable
Warren Christopher, Secretarvy of State, regarding a
declaration by the President on security assurances

for non-nuclear-weapon States Parties to the eat

on the Non-Proliferation of Nuclear Weapcns

The United states of America believes that universal adherence teo and
compliance with intermational conventions and treaties seeking to prevent the
proliferation of weapons of mass destructicn is a cornerstone of global
security. The Treaty on the Non-Proliferation of Nuclear Weapons is a central
element of this regime. 5 March 1995 was the twenty-fifth anniversary of its
entry into force, an event commemorated by President Clinton in a speech in
Washington, D.C., on 1 March 1595. A conference to decide on the extension of
the Treaty will begin in New York on 17 April 1595. The United States considers
the indefinite extension of the Treaty on the Non-Proliferation of Nuclear
Weapons without conditions as a matter of the highest national priority and will
continue to pursue all appropriate efforts to achieve that outcome,

It is important that all parties to the Treaty on the Non-Proliferation of
Nuclear Weapons fulfil their obligations under the Treaty. 1In that regard,
consistent with generally recognized principles of international law, parties to
the Treaty on the Non-Proliferation of Nuclear Weapons must be in compliance
with these undertakings in order to be eligible for any benefitrs of adherence to

the Treaty.

The United States reaffirms that it will not use nuclear weapons against
nen-nuclear-weapon States Parties to the Treaty on the Non-Proliferation of
Nuclear Weapeons except in the case of an invasion or any other attack on the
United States, its territories, its armed forces or other troops, its allies, or
on a State towards which it has a security commitment, carried out or sustained
by such a non-nuclear-weapon State in association or alliance with a nuclear-
weapon State.

Aggression with nuclear weapons, or the threat of such aggression, against
5. non-nuclear-weapon State Party to the Treaty on the Non-Proliferation of
Nuclear Weapons would create a gualitatively new situation in which the nuclear-
weapon-State permanent members of the United Nations Security Council would have
to act immediately through the Security Council, in accordance with the Charter
of the United Nations, to take the measures necessary to counter such aggression
or to remove the threat of aggression. Any State which commits aggression
accompanied by the use ©f nuclear weapons or which threatens such aggreésion
must be aware that its actions are to be countered effectively by measures to be
taken in accordance with the Charter to suppress the aggr3551on cr remove the
threat of aggressijion.

Non-nuclear-weapon States Parties to the Treaty on the Non-Proliferation of
Nuclear Weapons have a legitimate desire for assurances that the United Nations
Security Council, and above all its nuclear-weapon-State permanent members,
would act immediately in accordance with the Charter, in the event such



NATIONS | AS

General Assembly Distr.
Security Council GENERAL

A/50/153
5/1995/2863
6 April 1995

ORIGINAL: ENGLISEH

GENERAL ASSEMBLY SECURITY COUNCIL
Fiftieth session Fiftieth year
Item 68 of the preliminary list~+ :
CONCLUSION OF EFFECTIVE

INTERNATIONAL ARRANGEMENTS

TO ASSURE NON-NUCLEAR-WEAPON

STATES AGAINST THE USE OR

THREAT OF USE OF NUCLEAR

WEAPONS

Letter dated 6 April 1995 from the Chargé d'affaires a.i.
of the Permanent Mission of the United States of America
to the United Nations addressed to the Secretarv-General

1 have the honour teo forwardéd herewith a statement by the Secretary of State
of the United States of America, issued yesterday, announcing a declaration by
President Clinton on security assurances for non-nuclear-weapon States parties
to the Treaty on the Nen-Proliferation of Nuclear Weapons (see annex).

I would be grateful if you would arrange to have the present letter and its

annex circulated as a document of the General Assembly, under item 68 of the
preliminary list, and of the Security Council.

(Sianed) Edward W. GNEHM

* A/50/50. '
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non-nuclear-weapon States are the victim of an act of, or object of a threat of,
aggression in which nuclear weapons are used.

The United States affirms its intention to provide or support immediate
assistance, in accordance with the Charter, to any non-nuclear-weapon State
Party to the Treaty on the Non-Proliferation of Nuclear Weapons that is a victim
of an act of, or an cbject of a threat of, aggression in which nuclear weapons

are used.

Among the means available to the Security Council for assisting such a
non-nuclear-weapon State Party to the Treaty on the Non-Proliferation of Nuclear
Weapons would be an investigation into the situation and appropriate measures to
settle the dispute and to restore intermational peace and security. )

United Nations Member States should take appropriate measures in response
tc a request for technical, medical, scientific or humanitarian assistance £f£rom
a non-nuclear-weapen State Party to the Treaty on the Non-Proliferation of
Nuclear Weapons that is a victim of an act of aggression with nuclear weapons,
and the Security Council should consider what measures are needed in this regard
in the event of such an act of aggression.

The Security Council should recommend appropriate procedures, in response
to any request from a non-nuclear-weapon State Party to the Treaty on the
Non-Proliferation of Nuclear Weapons that is the victim of such an act of
aggression, regarding compensation under intermational law from the aggressor
fer loss, damage or injury sustained as a result of the aggression.

The United States reaffirms the inherent right, recognized under Article 51
of the Charter, of individual and collective self-defence if an armed actack,
including a nuclear attack, occurs against a Member of the United Nations, until
the Security Council has taken measures necessary to maintain intermaticnal

peace and security.
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ANNEX

Statement concerning gecuri assurances to nen-nuclear-weapon

States made by the Permanent Representative of France to the
Conference on Digarxmament on € April 1995

The issue of security assurances given by the nuclear Powers to the
non-nuclear-weapon States is, for my delegation, an important one: '’

Firstly, because it corresponds to a real expectation on the part ¢f the
non-nuclear-weapon States, particularly those which, have renounced atomic
weapons by signing the Treaty on the Non-Proliferation of Nuclear Weapons;

Secondly, because it involves our particular responsibilities as a nuclear
Power:;

Finally, because it has acquired new meaning since the end of the cold war,
with the growing awareness of the threat which the proliferation of nuclear
weapons represents for everyone.

It is in order to meet that expectation, to assume its responsibilities and
to make its contribution to efforts to combat the proliferation of nuclear
weapons that France has decided to take the following steps:

Firstly, it reaffirms, and clarifies, the negative security assurances
which it gave in 1982, specifically:

France reaffirms that it will not use nuclear weapons against
non-nuclear-weapon States Parties to the Treaty on the Non-Proliferation of
Nuclear Weapons, except in the case of an invasion or any other attack on
France, its territory, its armed forces cr other trecops. or against its allies
or a State towards which it has a security commitment, carried out or sustained
by such a State in alliance or association with a nuclear-weapon State.

It seems to us natural that it is the signatory countries to the Treaty on
the Non-Proliferation of Nuclear Weapons - that is to say, the overwhelming
majority of countries in the world - who should benefit from these assurances,
since they have made a formal non-proliferation commitment. Furthermore, in
order te respond to the request of a great many countries, France has sought as
much as possible to harmonize the content of its negative assurances with those
of the other nuclear Powers. We are pleased that this effort has been
successful. The content of the declarations concerning the negative security
assurances of France, the United States of America, the Russian Pederation and
the United Kingdom of Great Britain and Northernm Ireland are henceforth

practically identical. “

Secondly, and for the first time, France has decided to give positive
security assurances to all non-nuclear-weapon States Parties to the Treaty on
the Non-Proliferation of Nuclear Weapons. Its accession to the Treaty made this
decision both pessible and desirable. Accordingly:
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letter dated é April 1955 from the Permanent Representative of
France to the United Nations addressed to the Secretary-General

Acting upon instructicns from my Government, 1 have the honour to draw your
attention to the contents of the declaration on security assurances made on
behalf of France by the Permanent Representative of France toc the Conference on
Disarmament on € April 1995 (see annex).

I should be grateful if you would have this document and its annex
circulated as a document of the General Assembly, under item 68 of the
preliminary list, and of the Security Council.

(Signed) Jean-Bernard MERIMEE

* A/50/50. )
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The decisions which I have just announced correspond to our intention to
consolidate the non-preoliferation regime and particularly the Treaty on the
Non-Proliferation of Nuclear Weapons, which is the cornerstone of that regime.
It is our hope and firm conviction that the initiatives we have just taken will
contribute thereto.
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"France considers that any aggression which is accompanied by the use
of nuclear weapons would threaten international peace and security. France
recognizes that the non-nuclear-weapon States Parties to the Treaty on the
Non-Proliferation of Nuclear Weapons are entitled to an assurance that,
should they be attacked with nuclear weapons or threatened with such an
attack, the internmational community and, first and foremost, the United
Nations Security Council, would react immediately in accordance with the
cbligations set forth in the Charter.

"Having regard to these considerations, France makes the following
declaratien:

"France, as a Permanent Member of the Security Council, pledges that,
in the event of attack with nuclear weapons or the threat of such attack
against a non-nuclear-weapon State party to the Treaty on the
Non-Proliferation of Nuclear Weapons, France will immediately inform the
Security Council and act within the Council to ensure that the latter takes
immediate steps to provide, in accordance with the Charter, necessary
assistance to any State which is the victim of such an act or threat of
aggression.

"France reaffirms in particular the inherent right, recognized in
Article 51 of the Charter, of individual or collective self-defence if an
armed attack, including an attack with use of nuclear weapons, occurs
against a Member of the United Nations until the Security Council has taken
measures necessary to maintain intermaticnal peace and security."

In this area also, we are pleased that the content of these positive
assurances has been the subject of close consultations with the other nuclear
Powers.

Thirdly, France, with the four other nuclear Powers, has decided to submit
tc the United Nations Security Council a draft resolution which constitutes a
first in many respects, and which reflects our intention to meet the
expectations of the international community globally, collectively and
specifically;

Globally: for the first time, a draft resolution deals with both negative
and positive assurances;

Collectively: for the first time, a resclution of the Security Council
specifies the measures which the Security Council could take in the event of
aggression, in the areas of the settlement of disputes, humanitarian assistance
and compensation to the wvictims.

The draft resolution solemnly reaffirms the need for all States parties to
the Treaty on the Non-Proliferation of Nuclear Weapens to fully respect their
obligations. That is not a petitio principii, but a reminder of a fundamental
rule. The draft resclution also emphasizes the desirable nature of universal
accession to the Treaty.
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5t m ity assurances jissued ril 19%5
b he Pecople’s Re ic of China

For the purpose of enhancing intermaticnal peace, security and stability
and facilitating the realization of the goal of complete prohibition and
thorough destruction of nuclear weapons, China hereby declares its position on
security assurances as follows:

1. China undertakes not to be the first to use nuclear weapons at any
time or under any circumsgtances.

2. China undertakes not to use or threaten to use nuclear weapons against
nen-nuclear-weapon States or nuclear-weapen-free zones at any time or under any
circumstances. This commitment naturally applies to non-nuclear-weapon States
parties to the Treaty on the Non-Proliferation of Nuclear Weapons or
non-nuclear-weapon States that have entered into any comparable intermaticnally-
binding commitment not to manufacture or acguire nuclear explosive devices.

3. China has always held that, pending the complete prohibition and
thorough degtruction of nuclear weapons, all nuclear-weapon States should
undertake not to be the first to use nuclear weapons and not to use or threaten
to use such weapons against non-nuclear-weapon States and nuclear-weapon-free
zones at any time or under any circumstances. China strongly calls for the
early conclusion of an intermational convention on no-first-use of nuclear
weapons as well as an internmational legal instrument assuring the non-nuclear-
weapon States and nuclear-weapon-free zones against the use or threat of use of

nuclear weapons.

4. China, as a permanent member of the Security Council of the United
Nations, undertakes to take action within the Council to ensure that the Council
takes appropriate measures to provide, in accordance with the Charter of the
United Nations, necessary assistance to any non-nuclear-weapon State that comes
under attack with nuclear weapons, and imposes strict and effective sanctions on
the attacking State. This commitment naturally applies to any non-nuclear-
weapon State party to the Treaty on the Non-Proliferation of Nuclear Weapons or
any non-nuclear weapon State that has entered into any comparable
internationally-binding commitment not to manufacture or acguire nuclear
explosive devices, in the event of an aggression with nuclear weapons or the
threat of such aggression against such State.

5. The positive security assurance previded by China, as contained in
paragraph 4, does not in any way compromise China’'s position as contained in
paragraph 3 and shall not in any way be construed as endorsing the use of
nuclear weapons.
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Letter dated € April 1995 from the Permanent
Representative of China to the United Nations
addressed to the Secretarv-General

I have the honour to transmit to yvou herewith China‘s national statement on
security assurances (see annex).

I would be grateful if you could make arrangements to have the present
letrer and its annex circulated as a document of the General Assembly, under
item 68 of the preliminary list, and of the Security Council.

{Signed) LI Zhaoxing
Ambassador Extraordinary and Plenipotentiary
Permanent Representative of
the People’'s Republic of China
to the United Nations
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1. es _pote with appreciation of the statements made by each of the
nuclear-weapon States (5/1995/261, S$/1995/262, §/1995/263, §/1995/264,
§/1995/265), in which they give security assurances against the use of nuclear
weapons to non-nuclear-weapon Stateg that are Parties to the Treaty on the
Nen-Proliferation of Nuclear Weapons;

2. Recognizeg the legitimate interest of non-nuclear-weapon States
Parties to the Treaty on the Non-Proliferation of Nuclear Weapons to receive
assurances that the Security Council, and above all its nuclear-weapon State
permanent members, will act immediately in accordance with the relevant
provigions of the Charter of the United Nations, in the event that such States
are the victim of an act of, or cbject of a threat of, aggression in which
nuclear weaponsg are used;

3. Recognizes further that, in case of aggression with nuclear weapons or
the threat of such aggression against a non-nuclear-weapon State Party to the
Treaty on the Non-Preoliferation of Nuclear Weapons, any State may bring the
matter immediately to the attention of the Security Council to enable the
Council to take urgent action to provide assistance, in accordance with the
Charter, to the State victim of an act of, or cbject of a threat of, such
aggression; and precoqpjzes also that the nuclear-weapon State permanent membaers
of the Security Council will bring the matter immediately to the attention of
the Council and peek Council action to provide, in accordance with the Charter,

the necessary assistance to the State victim;

4. Notes the means available to it for assisting such a non-nuclear-
weapon State Party to the Treaty on the Nen-Proliferation of Nuclear Weapons,
including an investigation into the situation and appropriate measures to settle
the dispute and restore international peace and security;

. Invites Member States, individually or collectively, if any
non-nuclear-weapon State Party to the Treaty on the Non-Proliferatien of Nuclear
Weapons is a victim of an act of aggression with nuclear weapons, to take
appropriate measures in response to a request from the victim for technical,
medical, scientific or humanitarian asesistance, and affirms its readiness to
consider what measures are needed in this regard in the event of such an act of

aggression;

6. Expresses its intention to recommend appropriate procedures, in
regponge to any request from a2 non-nuclear-weapon State Party to the Treaty on
the Non-Proliferation of Nuclear Weapons that is the victim of such an act of
aggression, regarding compensation under international law from the aggressor
for leoss, damage or injury sustained as a result of the aggression;

7. Welcomes the intention expressed by certain States that they will
provide or support immediate assistance, in accordance with the Charter, to any
non-nuclear-weapon State Party to the Treaty on the Non-Proliferation of Nuclear
Weapons that is a victim of an act of, or an object of a th:eat cf, aggression
in which nuclear weapcns are used;

8. Urges all States, as provided for in Article VI of the Treaty on the
Non-Proliferation of Nuclear Weapons, to pursue negotiations in good faith on

feoss
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Convinced that every effort must be made to avoid and avert the danger of
nuclear war, to prevent the spread of nuclear weapons, to facilitate
international cooperation in the peaceful uses of nuclear energy with particular
emphasis on the needs of developing countries, and reaffirming the crucial
importance of the Treaty on the Non-Proliferation of Nuclear Weapons tc these
efforts,

Recognizing the legitimate interest of non-nuclear-weapen States Parties to
the Treaty on the Non-Proliferation of Nuclear Weapons to receive security
assurances,

VWelcoming the fact that more than 170 States have become Parties to the
Treaty on the Non-Proliferation of Nuclear Weapons and stressing the
desirability of universal adherence to it,

Reaffirming the need for all States Parties tc the Treaty on the
Non-Proliferation of Nuclear Weapons to comply fully with all their obligations,

Taking into consideration the legitimate concern of non-nuclear-weapon
States that, in conjunction with their adherence to the Treaty on the
Non-Proliferation of Nuclear Weapons, further appropriate measures be undertaken
to safeguard their security,

cOnsideggng that the present resolution constitutes a step in this
direction,

Coneidering further that, in accordance with the relevant provisions of the
Charter of the United Nations, any aggression with the use of nuclear weapons
would endanger international peace and security, g

95=1

WA i o o /...



S/RES/984 ({199S)
Page 3

effective measures relating to nuclear disarmament and on a treaty on general
and complete disarmament under strict and effective international contrel which

remaing a universal goal;

9. PReaffirms the inherent right, recognized under Article 51 of the
Charter, of individual and collective self-defence if an armed attack occurs
against a member of the United Nations, until the Security Council hae taken
measures necessary to maintain international peace and security;

10. Underlines that the iseues raised in this resoluticn remain of
continuing concern to che Council.
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7. The Conference agreed further that Review Conferences should look forward
as well as back. They should evaluate the results of the period they are
reviewing, including the implementation of undertakings of the States parties
under the Treaty, and identify the areas in which, and the means through which,
further progress should be sought in the future. Review Conferences should also
addreps specifically what might be done to strengthen the implementation of the
Treaty and to achieve its universality.
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STRENGTHENING THE REVIEW PROCESS FOR THE TREATY

Draft decision proposed by the President

1. The Conference examined the implementation of article VIII, 3, of the
Treaty and agreed to strengthen the review process for the operation of the
Treaty with a view to assuring that the purposes of the Preamble and the
provisions of the Treaty are being realized.

2. The States party tc the Treaty participatinc in the Conference decided, in
accordance with article VIII, 3, of the Treaty, that Review Conferences should
continue to be held every five vears and that, acccrdingly, the next Review
Conference should be held in the year 2000. ’

3. The Conference decided that, beginning in 1957, the Preparatory Committiee
should hcld, normally for a duration of 10 working days, a meesting in each cf
the three years prior te the Review Conference. 1If necessary, a fcurth
preparatcry meeting may be held in the yezr cf the Conference.

4. The purpose of the Preparatcry Commi<tzes meetings would De to consider
principles, objectives anc ways in arder to promcte the full implementation of
the Treaty, as well as its universality, and to nake vecommendations therecn to
+he Review Conference. These include those identified .n the Decision =n
Principles and Objectives for Nuclear Neon-Pro:iferzticon &nd Disarmament adepted
on __ May 1995. These mee:iings shculd alsc make the procedura: preparations for
the next Review Conference.

5. The Conference also conciuded that ths present structure of three Main
Commiz-tees should continue and the gquesticn of an cocverlar of issues being
discussed in more than one Committee should be rescived in the General
Committee, which would coordinzze the work of tne Commitzeesz sc that the
substantive responsibility fer the preparaticn of the repcrt with respect to
each specific issue is undertaken in only one Comnitte2.

- + was also agreed <ha*t subsidiary bcdies could he established within the
respective Main Committees fcor specific isgsues relawvant to the Treaty, so as to
provide for a focused consideration of such iss . The eszablishment of such
subsidiary bodies would »e recommended bv tho aparanory Commititee for esch

ic rRCoT

rReview Conference in relaticr <c the sreciéf: o} ivee of the Review
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