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INTRODUCTION

TERMS OF THE REQUEST AND STANDING OF THE UNITED KINGDOM

1. The terms of the reguest made by the Forty-sixth World

Health Assembly are as follows:-

"The Forty-sixth World Health Assembly ....

1. DECIDES, in accordance with Article 96(2)
of the Charter of the United Nations, Article 76 of the
Constituticon o¢f the Werld Health Organization and
Article X of the Agreement between the lUnited Nations
and the World Health Organization approved by the
General Assently of the United Nations on 15 November
1947 in 1its resclution 122(II), to reguest the
International Court oI Justice to give an advisory

opinion on the folliowing guestion:

In view of the health and environmental
effects, would the use of nuclear weapons by a State in
war or other arned conflict be a breach of its
obligaticns under international law including the WHO

Constitution?n

2. The Court, by its Order of 13 September 1993, fixed 10 June




1994 as the time limit within which written statements may be
submitted to the Court by the World Health Organisation and by
those of its Member States who are entitled to appear before
the Court, in accordance with Article 66, paragraph 2 of the
Statute of the Court. That O;der of the Court was notified to
the Government of the United Kingdom. The United Kingdom has
been a member of the World Health Organisation since the entry
into force of its Constitution on 7 April 1948, is an original
Member of the United Nations and by virtue of Article 93 of the
United Nations Charter ipso facto a party to the Statute of the
Court. It is in these circumstances a State to which the Court
is open under Article 33 of the Statute of the Court and

entitled to appear befcre the Court.




SUMMARY

MAIN POINTS OF THE UNITED KINGDOM SUBMISSION

-

1. As Chapter I of this Statement makes clear, the interest of
the WHO in the legality of the use of nuclear weapons is very
recent indeed. The principal international efforts to control
the manufacture, use and preoliferation of nuclear weapons have
nct taken place in the WHO, but elsewhere - in the United
Nations, in bilateral <talks (SALT I and 1II}), and in
nmultilateral negotiations over nuclear-free zones etc - and a
nunber of agreements have been reached. These are described in
Chapter II. Significantly, <the States 1involved - have not
regarded answering the guestion as te The legali+ty of The use
of nuclear weapons as centrzl o their task, or as likely to be

productive.

2. The present request by the WHO raises serious doubts over
whether the request 1is intra vires the Qrganisation, and these
doubts are explained 1n Chapter III. It is difficult to see
how the 1issue of legality of the use of nuclear weapons is a
legal question within the competence of the WHO, and certainly
no provision in the Constitution can be  found 'which would
suggest that such wuse by a Member State violates its

constitutional obligations.

3. The reguest alsc raises an issue of propriety =~ even




assuming the reguest is otherwise jntra vires - and there are,
in fact, cogent reasons why the Court should decline to answer
this reguest. In Chapter IV it is suggested that this reguest
for an Opinion 1in fact invites the Court to enter into an
essentially political debate._ Moreover, any Opinion from the
Court would be unlikely to affect “the constitutional
obligations of Members, and would otherwise be of no practical
effect. Any effect an Opinion might have could be highly

detrimental both to the WHO and to the on-going negotiations

for reducing the threat of nuclear war.

4. If notwithstanding these doubts as to the vires and
propriety of the reguest, the Court should nevertheless decide
to respond to it, it is likely that no clear, ungquivocal
answer could be given. Chapter V contains a preliminary survey
of some of the legal guestions which arise, and shows that the
issue is conplex and highly fact-dependent; in these
circumstances no answer can be given 1In abstract terms.
Legality will depend on the facts of each case, particularly
because any assessnent of the validity of a plea of
self-defence will depend on those facts. In view of the
complexity of these guestions, the United Kingdom reserves the
right to make further submissions with regard to the request,

should the Court decide to respond to it.




CHAPTER I

THE WHO INTEREST IN THE USE OF NUCLEAR WEAPONS

1. A Review of WHO activities in this matter

1. The WHO interest in nuclear weapons, prior to the passing
of WHA 46.40 in 1993, was confined to the effects ¢f nuclear

weapons testing or potentlal use on health and health services.

2. Three resoluticns were passed in the 1960’s and early

1870's which focussed specifically on <the health risks

associated with the increased atrmospheric radiation produced by

such testing - WHA 14.3¢ (1961}, WHA 1©.2¢ (1966} and WHA 26,57
(1973)." Thereafter nuclear weagons were neI d2alt with again
by the WHA until the 1880’s, when four resolut:ons were passed

concerning tne effects of nuclear weapens on healzth and health

services - WHA 35.3Z (19zi), WHa 3 {1%3Z), WHA 39%.19 (1986)

and WHA 30.24 (1987).

' There were sone previous resolutions on the health risks of -
radiation, but these &id not specifically mention nuclear
testing - WHA ¢.35 1658}, WHA 1C.21 (1957), WHA 11.50 (1958)
and WHA 13.36 (1%60)
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3. WHA 34.38 (1981) was passed by 46 votes in favour to 43
against with 11 abstentions. It reguested the Director-General
to establish a committee of experts to study the conseguences
of thermonuclear war for the life and health of the p?oples of
the w&rld. In response-an In€ernational Committee of Experts
in Medical 3Science and Public Health was -established to prepare
a report. The report was presented to the WHA in 1983, Its
main conclusion was that, 1in view of the disastrous
conseguences of a nuclear conflict for human health and
welfare, "the only approach to the treatment of the health
effects o©of nuclear explosions 1s primary preventiocn of such

explosions, that is the prevention of atomic war."

4. WHA 36.28 (1983) was passed by 97 votes to 12 against with
9 abstentions. It thanked the International Committee for its
report, noted 1t with grave concern, and endorsed the
conclusion that "it is impossible to prepare health services to
deal 1in any systeﬁatic way with a catastrophe resulting from
nuclear warfare, and that nuclear weapons constitute the
greatest 1mmediate threat to the health and welfare of
mankind". The resolution also requested the Director-General
to publish the report, to give it wide publicity and to
transmit it to the Secretary-General of the UN. Finally, it
recommended that the WHO, "in cooperation with the other United
Nations agencies, continue the work of collecting, analysing
and regularly publishing accounts of activities and further
studies on the effects of nuclear war on health and health

services'".




5. The WHO duly published the Committee’s report in 1984 under
the title "Effects of Nuclear War on Health and Health
Services" (Geneva, WHO, 1984). In addition, in order to
continue work on this subject in accordance with WHA 36.28
{1983}, .the Director-General established a WHO Management
Group. This Group prepared a progress ‘report on its activities
in 1985 (A.38/INF.DOC/S). WHA 39.19 (l1l9868) subsequeﬁtly
reguested the Director-General to continue to take appropriate

measures to implement WHA 36.28 (1983) and to submit a report

to the fortieth WHA.

6. For this purpose the WHO Management Gfoup prepared a revised
version of the 1983 report, drawing on additional material from new
studies undertaken since then. Following this, WHA 50.24 (1987)
was passed by 68 votes to 13 with 28 abstentions. It thanked the
Management Group for its work, expressed deep concern at the
report’s conclusions, urged Member States to tTake [t into
consideration, redquested its publication, and called for health
aspects of the effects of nuclear war that were not reflected in
the report to be further investigated in collaboration with
interested UN bodies and other international organisations. The
revised report was subseguently published under the title "Effects
of Nuclear War on Health and Health Services, Second Editien"
(Geneva, WHO, 1987). The WHO Management Group has since continued
its work in this area, and in 1991 produced a report on its

activities since 1%81 (A44/INF.DOC/3S).

7. None of these resolutions or reports was concerned with the




legality of the use of nuclear weapons. During the eighties,
however, there was a growing interest among certain
non-governmental organisations in the possibility of obtaining
an advisory opinion from the International Court of Justice on
legal guestions relating to ;uclear weapons. This idea was
supported, for example, by a non-governmental -event called the
London Nuclear Warfare Tribunal, held in 1985. Subsequently an
effort was made to persuade the Australian and New Z2ealand
Governments to take the initiative within the United Nations to
have the General Asserbly reguest such an Opinion, but without
success. The conclusion from this experience seems to have
been that instead of persuading an individual state to take up
this campaign, 1t would be easier to persuade the United
Nations General Assenbly directly or an international
organisatiocn to do so. (See "The Vorld Court Reference
Project”, a leaflet produced by the Institute for Law and

Peace, 1990}.

8. In August 1887 an international conference of non-governmental
organisations on nuclear weapons and international law was held in
New York, sponsored by the Lawvers Committee on Nuclear Policy
(USA) and the Association of Soviet Lawyers. This decided to foun
a werld-wide organisation of lawyers opposed to nuclear weapons.
This organisation, the International Association of Lawyers agains
Nuclear Arms (IALANA), was founded in April 1988 at another NGO
meeting 1n Stockholm. In September 1989, at The Hague, the IALANA
adopted its Hague Declaration on the Illegality of Nuclear Weapons
It also appealed to all menmber states of the United Nations "to

take immediate steps toward obtaining a resolution by the Unjited

10




Nations General Assenbly under Article 96 of the United Nations
Charter, regquesting the International Court of Justice to render an
advisory opinion on the illegality of the use of nuclear weapons"
(see "The World Court Project Sn Nuclear Weapons and International

Law”, 2nd edition, 1993, p.x1il and -Appendix 1).

9. Subsequently, in January 19922, IALANA, together with twe other
NGO’s (the International Peace Bureau and Internaticnal Physicians
for the Prevention of Nuclear War)} established the World Court
Project. 1International Physicians for the Prevention of Nuclear
War had previously suggested that the WHO as well as the United
Nations GenerallAssembly might provide a route ta the International
Court of Justice. 1In May 19¢2 the International Peace Bureau
organised a meeting In Geneva £o promulgate the Project’s ideas
("The World Court Project on Nuclear Weapcons and International

law", 2nd edition, above ).

10. Also in May 19%2, at the wWH2 itself, a number of states
proposed a draft resoluticon on the "Health and Environmental
Effects of Nuclear Weapons" (Ai3/A/Conf.Paper No.2). This resol-
ution would have requested the Director-General "to refer the
matter to the Executive Board te study and formulate a request for
an advisory opinion fronm the International Court of Justice on the
status 1in international law_of the use of nuclear weapons in view
of their serious effects on health and the environment.” The Gen-

eral Committee reconmmended, however, that the WHA take no action on

1l




the draft and this recommendation was endorsed by consensus in a

Plenary Session of the Assembly.

11. Subsequently, at the reguest of some states the item "Health
and Environmental Effects of Nuclear Weapons" was included on the
provisional agenda of the 1993 WHA. As background . the
Director-General of the WHO, in consultation with the WHO
Management Group, prepared a.report on this subj)ect, reviewing
previous WHO work on the matter since 1981 and summarising its
conclusions (A46/30). This did not make any reference to the
guestion of the legality of using nuclear weapons. However, the
draft resolution tabled by certain states.did so; 1t was
introduced in Committee B, and adopzed there on 12 May (by 73 in

favour to 31 against with 6 abstentions).

12. The debate both in Committee B, and subsequently in
Plenary Sessicn, <entred c¢n <The cermpetence ¢f the WHO to
address such an issue, and the possible costs i1t would entail.
The Legal Counsel to the WHO spoke to the resoluticn in the

Plenary Session on, inter alia, the guestion of competence:

"It 1s not within the normal competence or mandate of
the WHO to déal with the lawfulness or illegality of
the use of nuclear weapons. In conseguence, it is also
not within the normal competence or mandate of the WHO
to refer the lawfulness or illegality guestion to the

International Court of Justice.
The guestion of 1llegality of nuclear weapons falls

12




sguarely within the mandate of the United Nations and
is being dealt with by it, and in conseguence it 1is
clearly within the mandate of the United Nations
General Assembly, should it wish, to refer the guestion
ﬁf illegality to the I;ternational Court of Justice for

an advisory opinion." (WHA Provisional Verbatim

Records: A46/VR/13: pl3)

13. In his address to the Plenary Session, the Director
General of the WHO, Dr Nakajima, reiterated these concerns, and

made clear his worrles over the financial implications for the

Organisation.

"We must recognise the primary mandate of the United

Nations <wTo deal with nuclear weapons, disarrmament, and

8]

related 1lssues of law and diplomacy... Furthermore, in

h

view o0f the difficult budgetary and financial position

cf the WHO and <he need for prioritised use of
respurces, Ce I would not be able to incur
expenditures <Irom within existing appropriations, and
would have to rely on receipt of sufficient additional
voluntary contributions 1in order to take the actions

*

reguested by this resolution". (WHA Provisional
Verbatim Reccrds: ASG/VR/13: pl3)

1s. In <the debate during the Plenary Session, speakers from
the United States, the United Kingdonm, France and Russia argued
against the resoluzion, chiefly on the grounds that it

dealt with matters outside the competence of the WHO. Speakers




from Mexico, Vanuatu, Zambia, Tonga and Colombia argued for the
resolution, suggesting that the guestion of conpetence had been
decided by the previous discussion in Cormittee B.

15. In the event, the resolation was passed in the Plenary
Session on 14 May 1993 by 73 in favour to 40 against with 10
abstentions, On 27 August 1993, ¢the WHO Director-General
formally wrote to the International Court of Justice to request
its Opinion on the question of the legality of the use of

nuclear weapons.

2. A review of World Health Assembly Resolution 46.40

16. World Health Assembly Resolution 46.40 of 14 May 1993

refers to five previous WHZ resclutions.

17. In the third preambular paragragh it recalls resclutions
WHA 34.38, WHA 36.28 and WHA 30.22 on the effects of nuclear
war on health and health services. In fact, these resolutions
deal with, or recite, a nurber of matters, none of them however
relating to the legality of the use of nuclear weapons under
international law, or the ccnsistency of the use of nuclear
weapons with Member tates’ obligations under the WHO
Constitution. These resolutions cover the following ground:
(1) the relaticnship between the preservation of peace in
general terms and the preservation or improvement of
health (WHA 34.33, preambular paragraphs 1 and 2 and

operative paragraph 1; WHA 36.28, preambular paragraph

14




1; WHA 40.24, preanbular paragraphs 1 and 2);

(ii) the relationship between peace and develcopment (WHA
34.38, preambular paragraphs 3 and 4);

(iii) the role of physicians and health workers (WHA 34.38,
preambular paragraph 4, and 36.28, preambular paragraph
2} and their views on the effects of nuclear war (WHA

34.38, preambular paragraph 6);

(iv) concerns regarding the effects of nuclear war on health

and health services:-

(a) WHA 34.38 cites concern that the unleashing of
nuclear war "irn any form and on any scale" will
lead To destructicon of the environnment, widespread
deaths, and to grave conseguences for the life and
health of the population of all countries
({preambuler paragraph 5),; and requests the
Directeor-General teoc create an international
committee conmposed of eminent experts in sclence
and medical health to study and elucidate the
threat of nuclear war and its consequences for
life and heal<th;

(b} WHA 36.25 considers the 1983 report of that body
and notes it with concern {(preambular paradgraph

ive paragraphs 1 and 2), in particular

ct

3, opera

its irplications for health services and the




health of mankind (operative paragraph 3),
commends it to Member States (operative paragraph
4), requests the Director-General to publicize it
(operative paragraph 35) and recommends that the
WHO continue its work in this field {operative

paragraph 6);

(c) WHA 40.24 follows WHA 36.28 in its consideration
of the 1987 report of the WHO Management Group on
the effects of nuclear war on health and health

services.

18. In summary, the above resolutions express concern over the
effects of nuclear war on health and health services, but the
issue o©f the legality ¢f the use ¢f nuclear weapons, or any
possible incompatibilizy between thelr use and a Member State’s
obligations under 7the WHO Charter, are never mentioned. The
concern of these resolutions is the effects of nuclear war on
health services and the health ¢of nankind irrespective cof 1its
legality, or of <the legal:ity of the use cf nuclear weapons

therein.

19. In its fifth preambular paragraph, WHA 46.40 recalls WHA
42.26 (WHO's contribution to international efforts towards

sustainable development) _and WHA 35.31 (effects on health of

u
t
'

environmental degradation). These two resolutions cover the




following ground:

(1)

(i1}

WHA 42.26 considers the implications of sustainable
development for health, but makes no specific . mention
af nuclear weapons, ;r the possible effects of their
use, Indeed, other specific threats to .the environment
and to sustainable development are singled out, 1in
particular “uncontrolled development and the
indiscriminate use of technelogy" (preambular paragraph
6 and operative paragraph 3(2)); diseases resulting
from uncontrolled development foperative paragraph
3(2)); anthropogenic influences on ecological systems

(operative paragraph 3(2)); and the effects of

hazardous and +toxic substances, industrial rocesses
P

and products, agricultural and food processing
practices and «climate change (coperative paragraph
S(1)(a))s

WHA 45.31 addresses the effects on health of
environmental degradation, but again makes no specific
mention of nuclear weapons, or the possible effects of
their use. Instead, the resolution addresses
environmental! degradation specifically in the context
of (for exarple) concerns over chemical safety
(preambular paragraphs ! and 3, operative paragraph
4(2)(b)), water and sanitation (preambular paragraph 1
and operative paragraph 4(2)(c)), and the expanding
population c¢f urban areas (preambular paragraph 4 and

operative paragraph <(2)(d)).

17




20. While both of the above resolutions consider the effects
of environmental degradation, and some of its causes, they do
not address the possible effects of the use of nuclear weapons,
or its legality. The reference 1in WHA 46.40, preambular
paragraph 5, to <the environ;ental cohseguences of the usé
of nuclear weapons, does not follow directly from any

specific concern expressed in these two resolutions.

21. While WHA resolutions adopted prior to WHA 46.40 indicate
grave concern over the health and environmental effects of the
use of nuclear weapons, none of the resolutions cited in WHA
46.40, or any other WHA resolution( expresses concerns over the
legality of their use, cor indicates how or why this is relevant
to their posgible health or environmental effects; or how the
effects of Jawful use might differ from the unlawful use of
such weapons. Rather the fcocus of such previous WHO action as
has taken place in this area has besen on the effects of nuclear
war on public health and the environment; concerns also
recited 1in preambular paragraphs 1-7 of WHA 46.40. The 1ssue

of legality has not previously been taken up by WHO.

22. Preambular paragraph 9 of WHA 46.40 asserts that "the
primary prevention of the health hazards of nuclear weapons
reguires clarity about the status in international law of their
use." This is the first_time in which a reference to this
requirement appears in WHA resolutions. While WHO’s concern
over the health and environmental effects of nuclear weapons is
well-docurented, no previous resolutiOp indicates why the

lawfulness or ctherwise of the use of nuclear weapons has any

18




relevance to their effects on health if they are used; and WHa

46.40 offers no such explanation.

23. Preambular paragraph 9 recites also that "over the last 48
years marked differences ofhopinion have been expressed by
Member States about the lawfulness of the use of nuclear
weapons". While it is true that such differences of opinion
between States have arisen, WHA 46.40 marks the first time that
such differences have been the subject of action by Member
States of the WHO. Indeed international efforts to contrel the
manufacture, wuse and proliferaticon of nuclear weapons (which
ante-date the coning into force of the WHO Constitution on 7
April 1948) have, as set ocut in Chapter II, taken place 1in
guite different orgarlisations and instituticns., WHA 4$6.40 1is
the first instance in which the legality of the use of nuclear
weapons has been the subiect ¢f WHA action, and is  thus an
entirely new development.

25. . It is assumed =tThat <the Court has access o all the
Resolutions listed above. I this 1s nct the case, coples can

be supplied if reguested.




CHAPTER 11

INTERNATIONAL EFFORTS TO CONTROL NUCLEAR WEAPONS

1. The concern over the effects of ‘nuciear weapons which is
reflected in the regquest by the World Health Assembly for the
Court’s Opinion is not now, and never has been, confined to the
WHA. It may therefore be helpful for the Court te provide a
short account of the activities of the internatiocnal community

in this field.

2. Efforts to contrel nuclear weapons began inmediately after
the Second World War, The first resolution of the first United
Nations General Assembly established a United HNations Atomic
Energy Commission +«which considered a number of proposals for
eliminating nuclear weapons.' In January 1952 agreement was
reached on disscolving the United Nations Atomic Energy
Commission, and creating, in the place of both it and the
United Nations Commission for Conventional Armaments, a single
United Nations Disarmament Connission to consider all aspects

of disarmament togezher.?

3. Making progress remained difficult, despite the
Commission’s subsequent creation of a Five Power Sub-Committee

in 19543, In 1939 a Ten Nation Disarmament Committee was

1 Resolution 1(I) of 22 January 1946,
z Resolution 502(VI) of 11 January 1952.
3 DC/49 of 19 April 19534 )

20




established outside the framework of the United Nations but
with the intention of keeping UN bodies informed of its
progress (a point welcomed by the Disarmament Commission).® It
met once in 1960. Subseguent discussions in 1961 between the
United States and Soviet Union*led, with the endorsement of the
United Nations General Assembly, to the -establishment in 1962
of an Eighteen Nation Disarmament Committee.® 1In parallel,
separate tripartite negotiations between the United States, the
Soviet Union, and the United Kingdom eventually led to the

conclusion in 1963 of the Partial Test Ban Treaty (PTBT),

banning any nuclear weapons test explosion, or any other
nuclear explosion, in the atmosphere, in outer space and under

water.®

4. The conclusion of the PTBT was followed by efforts to
prevent the further proliferation of nuclear weapons. On 14
February the Latin American states opened for signature the
Treaty of Tlatelolco and its two Additional Protocols’, which
were designed to create a nuclear weapon-free zone in that part
of the world. At the same time the Eighteen Nation Disarmament

Committee focussed on the negotiations that led to the Nuclear

« The origins of the TNDC are in the Four Power Communigue on
Disarmament Negotiations of 7 September 1959 (US State
Department Press Release 637 of 7 September 1959). The UN
Disarmament Commission’s welcome for it is in its resolution
of 10 September 1959 (UN document A/420% of 11 September 1959)

5 For the discussions between the United States and the Soviet
Union, see the Statements by the American and Soviet
representatives to the First Committee of the General
Assembly on 13 December 1961 (A/C.1/PV1218, pp4-10, and
A/C.1/PV.1218, pp.10-12). For the endorsement by the United
Nations General Assembly, see Resolution 1722 (XVI) of
20 December 1961.

6 480 UNTS 43.

7 634 UNTS 281.
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Non-Proliferation Treaty (NPT).® The NPT drew a distinction
between the five states which had already exploded a nuclear
device by 1 January 1967, which it designated nuclear weapon
states, and all other states, which could only join the treaty
as noﬁ-nuclear weapon states. The treaty’s basic pur;ose was
thus to draw a line under the proliferation that. had already

occurred. It was opened for signature in 1968 and entered into

force in 1970.

5. After the conclusion of the PTBT and NPT the main focus of
nuclear arns control efforts switched toward limiting the size
of American and Soviet nuclear forces. The Strategic Arms
Limitation Talks (SALT) between the United States and the

Soviet Union began 1n November 1969. The first phase of these

talks (SALT 1I) lasted until 1972 and produced two important
agreements, the Anti-Ballistic Missile Treaty (ABMT)® and the
Interim Agreement on Offensive Strategic Missiles.” They were

immediately followed by a new SALT II negotiation aimed at
concluding a more comprehensive treatVv on offensive strategic
nuclear weapons. ~lthough a SALT 1I agreement was signed in
179, it never entered into force. The results of the SALT
process which are still in force today are the ABMT and its

1974 Protocol.,!

6. Subseguently new US/Soviet talks during the 1980’'s led to

separate agreements on theatre nuclear weapons and strategic

8 729 UNTS 161.
$§ 944 UNTS 13.
1t 944 UNTS 3.

17 1042 UNTS 424,
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nuclear weapons. The Intermediate Nuclear Forces Treaty (INF
Treaty) was signed in December 1987 and entered into force in
June 1988, It provided for the elimination of all American
and Soviet land-based missiles with ranges from 500 to 5500
kms. In accordance with the-treaty these missiles have now
been eliminated. The Strategic Arms Reductions Treaty (START I
treaty) was signed in July 1991", but difficulties over its

implementation arose when the Soviet Union was dissolved in

December 1991. Agreements on this subject were reached at

Lisbon on 23 May 1992 with the signature of a START 1 Protocol
involving Belarus, KazakhstAn and UKraine as well as the United
States and Russia'‘. Shortly afterwards in June 1992
Presidents Bush and Yeltsin agreed ; Joint Undersztanding on the

framework for another treatv providing for further reductions

12 27 ILM (1988) 84.

13 CD/1192 of 5 April 1993 for the Treaty, its Protoccols, the
Memorandum of Understanding and related documents. Also to
be found in "Arms Control and Disarmament Agreements: START"
(Washington DC: United States Arms Contrecl and Disarmament
Agency). The Treaty (but not its Protocols, the Memorandum
of Understanding cr the other related documents) is also
reprinted in the UN Disarmament Yearbook, volume 16, 1991,
Appendix II, pp4a30-576 (New York: UN Office for Disarmament
Affairs). _

1w CD/1193 of 5 April 1993. Also to be found in the UN
Disarmament Yearbook, volume 17, 1992, Appendix II,
Pp328-330 (New York: UN Department of Political Affairs,
1993) .
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beyond those required by START I. This led to the START 1II
treaty, @a bilateral Russo/American treaty signed in January
1993'%.Its entry into force is dependent, however, on the prior
. entry into force of START I, which has not yet occurred.

7. Since the PTBT was signed in 1963 there have also been
further efforts to restrict nuclear testing. In 1974 the United
States and the Soviet Union agreed to restrict the vyield of
their underground nuclear weapons tests to no more than 150KT,
and to negotlate a similar limit on underground nuclear
explosions for peaceful purpcoses. The bilateral Threshold Test
Ban Treaty (TTBT) of 19747 and the bilaﬁeral Peaceful Nuclear
Explosions Treaty (PNEIT) of 1976® were the resulrt. In the
.event these were not immediately ratified, but in 1977 new
negotiations began for a Cormprehensive Test Ban Treaty (CTBT).

These tripartite negotiations includsed the United Kingdom as

well as the United States and Soviet Union. Thev foundered,
however, in 193¢, and by this <Time doubts about the
verifiability of <he TTET and PNEIT had raised new guestions
about the desirark:ility of ratifving thnose treaties, Bilateral

15 CD/1162 of 17 June 19%2

16 CD/1194 of 5 April 19¢3 for the Treaty, its Protocols, and
the Memcrandur of Understandlng. Alse to be found in the UN
Disarmament Yeartook, volume 18, 1993, Appendix III,
pp314-238 (New York: UN Centre for Disarmament Affairs,
1964).

1w 13 ILM (1974

18 13 ILM (1%76)
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US/Soviet talks on testing resumed in 1986, and were followed 1in
1988 by negotiations which led 1in 1990 to the ratification of

the TTBT and PNET with new Verification Protocols'.

B. Given the essentially bfiateral course ©of nuclear arms
control efforts since 1969, the successors to the Eighteen
Nation Disarmament Committee, which have provided the main forum
for negotiating multilateral arms control agreements, have until
recently focussed on non-nuclear issues. Shortly after the
conclusion of the NPT, the Eighteen Nation Disarmament Committee
was expanded to become the Conference of the Committee on
Disarmament, and it was this forum .which negotiated the
Biological Weapons Convention, opened for signature in 19722,

The Conference o©of the Conmnittee on Disarmament was later

expanded and rechristened the Cormittee on Disarmament, which
was itself later renaned the Conference on Disarmament?'. Much
of 1its work until recently has been concerned with the

negotiation of the Chenical Weapors Convention, opened for

signature in 1992122,

9, Like all its predecessors, however, the Conference on
Disarmament has also continued to discuss nuclear arms control
and disarmament issues. It has, for example, taken a

continuing interest in a ban on all nuclear testing. In August

19 CD/1066 for the TTBT and its new Protocol; CD/1067 for the
PNET and its new Prctocol.

200 1015 UNTS 163.

¢t For a short account of the CD and its predecessors, see the
UN Disarmament Yearbook, volume 13, 1988, pl0 (New York: UN
Department for Disarmament Affairs, 1989).

22 32 ILM (1993) 804.
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1593 an agreement was reached that the CD’s Ad Hoc Committee on
the Nuclear Test Ban should be given a mandate to negotiate a
Comprehensive Test Ban Treaty (CTBT)®. Such a mandate was
agreed on 25 January 1994%, and negotiations for a CTBT are now
in progress in this forum. fﬁe Conference on Disarmament is
also likely to be the forum for any negotiations to ban the

production of fissile material for nuclear explosive use®,

10. The United Nations General Assembly has also taken a
continuing interest 1in nuclear issues. Its First Committee -
debates these and other issues at its annual session, and the
General Assembly has also held three Special Sessions on
Disarmament (in 1978, 1982 and 1988). The first of these
revived the United Nations Disarmament Connission as a
deliberative organ. Prior to this it had not met since 1965,

I

but since 1978 1< has met annually

11. In addition to these effcrts to control nuclear weapons,
proposals for a general prohibition of the use of nuclear
weapons by treaty have been under consideration since the first
discussions on nuclear weapons in the United Nations Atomic
Energy Commission. Little has come of these proposals,

although in 1961 the UNGA did adopt resclution 1653 (XVI).

23 CD/1212 of 10 Augus:t 1%8¢l

24 CD/1238B of 25 Jarnuary 1894,

25 CD/1239 of 25 January 1994 (paragraph 2).

26 For a short account of the UN disarmament machinery, see the

UN Disarmament Yearbook, volume 13, pps-10 (New York: UN
Department of Disarmament Affairs, 198%9).




This resolution was passed by 55 votes to 20 with 26
abstentions. It declared that the use of nuclear weapons was
unlawful on various grounds, and requested the Secretary-General
to consult the Governments of Member States to ascertain their
views on the possibility of canvening a special conference for
signing a convention on the prohibition of the use of nuclear
and thermonuclear weapons for war purposes. This resolution,
which is of course not binding on Member States, and which has
been followed by other resolutions regquesting a similar
convention, 1is discussed in more detail in chapter V. However,
there has been no conclusion of any convention imposing a
general prohibition on the use of nuclear weapons, although the:
CD regularly discusses the possikility of a Convention by which
nuclear weapons states would undertake not to use nuclear

weapons against non-nuclear weapon states.

12. Despite <the lack of any agreemanrts imposing a general
prohibition on the use of nuclear weapons, there have been nmore
limited agreements and assurances apout <tTheir non-use in

specific contexts:

(1) All five NWS have signed and ratified (with reservations)
Additional Protocol II to the Treaty of Tlatelolco?. Under

Article 3 of that Protocol the NKS undertake not to use or

27 28 ILM (1985} 1:0C0ff. The reservations are reprinted in
"Status of Multilateral Arms Regulation and Disarmament
Agreements, 4th edition, 1992, volume 1, pp%35-109 (New York:
UN Department of Political Affairs, 1993).




threaten to use nuclear weapons against the Contracting Parties

of the Treaty for the Prohibition of Nuclear Weapons in Latin

America.

(ii) All five NWS took the opportunity of the United Nations
first Special Session on Disarmament in May/June 1978 to give
unilateral assurances about the circumstances in which they

would not use nuclear weaponsZ®.

(iiil) The Soviet Union and China have signed and ratified.
Protocol II to the Treaty of Rarotonga® , which provides that
NWS will not use or threaten to use any nuclear explosive device
against:

(a) Parties tg¢ the Treaty; and

(b) any territory within the South Pacific Nuclear Free Zone.

These agreements and assurances are discusgsed In more detail in
Chapter V. They demonstrate that, while ambitious efforts at

global multilateral prohlikition on the use of nuclear weapons

H

have been unsuccessiutl, mocre specific steps have led to

concrete results.

22 These assurances, and slUbseguent ones, are reprinted in the
UN Disarmament Yearbook, volume 14, 1989, ppl79-180 (New
York: Department of Disarmament Affairs, 19%0).

29 CD/693 and Corr 1. Also to be found in UN Disarmament
Yearbook 1925, veolume 10, Appendix VII pp531-341 (New York:
UN Department for Disarmament Affairs, 1986).
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CHAPTER III

THE QUESTION OF POWERS : IS THE REQUEST INTRA VIRES THE WORLD

HEALTH ORGANISATION?

The extent of power granted to WHO

1. There is no doubt that, for the purposes of Article 6€5(1)
cf the Court’‘s Statute, the WHO 1s a "body...authorised by or
in accordance with the Charter of the United Nations..."to
reguest an Advisory Opinion. That authorisaticn was granted by
the General Assembly in concluding the Agreement of 10 July
1948' between the United Nations and WHO. However, as Article
X(2) of <that Agreement stipulates, the authorisation by the

r Arzicle 96(2)° of =he United

[o

und

L]

General Assenbly reguire

L

[

lNations Charter is ng= urlinmis

[ll.

2. The Genera: issently autnorlses the wWorld Health

n

Organisation o reguest advisery opninions of the
Internaticnal Court ¢f Justice on iegal gquesticns
arising within the scope of its competence other
than guestions concerning the mutual
relaticnships of the Organisation and the United

Nations or other specialised agencies."

i The Agreement was arproved by the General Assembly in Resol.
124(II) o 13 Hovenbe 957, and by the World Health
Assemnbly on 10 July 1938: OZf. Rec, World Health
Organisation, 13, 351, 321.

2 This provides that specialised agencies, so authorised by
the General Assently, may reguest advisory opinions “on
legal guestions arising within the scope of their
activities."




This limitation is faithfully reflected in Article 76 of the

WHO Constitution which states

"... the Organisation may request the International
Court of Justice for an advisory opinion on any legal
guestion arising within the competence of the

Crganisation."

Thus the limits on the power granted to WHO are expressed both
positively and negatively. 1In the positive sense the opinion
must raise "legal questions arising within the scope of its
conpetence " and, in the slightly different terms of Article
96(2) of the Charter, "legal guestions arising within the scope
of [{i1ts) activities." 1In the negatlve sense the guestions must

not concern mutual relationships of WHO and the U.N.

2. A breach of these limits means that the reguest s ultra
vires, and, if the Court should find that to be the case,? the
Court has no option but to decline the reguest: <the limits
operate as an absolute bar to the reguest. This is therefore
guite different from those cases - to be considered in the next
Chapter - in which the Court exercises a discretion to either

grant or refuse the request.

3 It is clear from the Fasla Case (Application for Review of
U.N.A.T. Judgment No. 158), Advisory Opinion 12 July 1973:
I.C.J. Report, 1973, p. 166 at pp. 172-4 that the Court is
entitled to make its own assessment of what,
constitutionally, are the proper limits of an organ’s
"activities".
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Whether, in the present case, the request by WHO transgresses
those limits reguires an analysis of both the terms of the -
regquest and the competence (or scope of activities) of WHO. It

is to this analysis that we now turn.

Analysis of the reguest and WHC competence

3. The terms of the reguest, and the circumstances in which

it was made, have been outlined in Chapter I above. It may be

convenient to set the terms out here.

"In view of the health and environmental effects, would
the use of nuclear weapons by a State in war or other
armed conflict be a breach of its obligations under

international law 1including the WHO Constitution?"

The preliminary phrase is an asserticn that the use of nuclear

weapons has effects on human health and on the environment.

That cannot be doubted.” DNor can it be doubted that WHO has a
legitimate concern over health. Its functions under Article 2
of its Constitution would properly embrace assisting
Governments, promoting co-operation amongst scientists,

providing information, developing public opinion and so forth.
WHO might @properly study both the immediate and the
longer-~term effects of nuclear radiation, blast and heat on the
human body, or the nedical risks associated with the

production of fissile materials - whether for use in peaceful

« GSee generally the Report by the Director-General of WHO,
Health and Znvirconmental Zffects of Nuclear Weapons,
A 46/30, 26 April 1953, - :
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purposes or for use 1in nuclear weapons. And WHO might
legitimately study what medical science could do to alleviate

such risks, or to deal with radiation injuries.

4. Yet, clearly, none of t;is has anything to do with the
legality of the use of a nuclear weapon. Whether the weapon is
used lawfully or unlawfully is, as it were, irrelevant to all
these legitimate concerns of WHO, for the medical and health

problems which may arise will arise whether the use be Jlawful

or unlawful.

5. Thus it is essential to distinguish between the questions
of fact which are the proper concern of medical Knowledge -
i.e. what effects will the exrlosion of a nuclear weapon have?

- and the guestion c¢f law - i.e. is the use of that weapon

[ )

lawful? The first is properlilyv a rmatter c¢f concern to WHO; the
second 1s irrelevant to that concern fcr, whether used lawfully

or unlawfully, the effects con health will be the same. .

6. The 1importance of this distinction lies in the fact that
WHO 1s authorised to request an advisory opinion only on legal
guestions arising within the scope of its - competence and
activities. It is not enough for WHO to demonstrate that the
use of nuclear weapons gives rise to concerns that are within
its competence. That can be admzitted. WHO has to show that

the legal guestion of the legalitv of the use of nuclear

weapons arises within its competence. That the .WHO cannot

show, for the concerns of WHO arise irrespective of the

12
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legality or illegality cf the use of a nuclear weapon.’

7. As drafted, the guestion put tc the Court by WHO is a lega:
gquestion but the guestion does nct identify the manner in which
that guestion arises "within the scope of its competence”" other
than by posing the guestion ;hether the use ©f a nuclear weapon
by a State would be "a breach of its obligations under
international 1law including the WHO Constitution”. Those
terms raise a larger issue - 1i.e. whether the use would be a
breach of international law - and a narrower issue - i.e,

whether the use would be a breach of the WHO Constitution.

These merit separate treatment.

a) Use as a breach of international law

g. This 1is certainly a legal questicn, and 1t will be
discussed in Chapter V ¢f this Hemorial, but the issue relevant
here 1is whether this Is a guestion arising within the scope of
WHO competence. Priza facie 1t 1s nect and, as suggested above,
it 1is entirely faise to argue tThat hecause ah activity poses a

threat <tc health, therefore the legality of <that activity

arises within the competence of WHO.

3

s Significantly, the Zirector-General’s report (supra, note 4}
nowhere discusses legaljity of use. His support for the
elimination of all nuclear weapons (para. 53) is not based
upon a view o0f the legality of their use. ©One might equally
support the elixinatior of all fast-breeder reactors,
because of the risks assoclated with the use of plutonium,
without in any way guestioning the legality of the use of
fast-breeder reactors.




S. In fact many activities, whether State-sponsored or
resulting from private enterprise, create risks to healzh.
This would be true of the emission of CO, into the atmosphere,
of the dumping of toxic wastes, of the disposal of sewage, of
motor car manufacture, of coal:mining, or de-forestation and so
on. But it is patently false to .argue that because the
activity involves a health risk therefore the legality of that
activity 1is properly within WHO competence. On that basis WHO
would become the guardian of legality over a wide range of
State activities, entitled to guestion the legality of those
activities before the International Court simply c¢n the pasis
that the activity involved a health risk.

b. Use as a breach of a Member State’s Constitutional

cbligations

10. The constitutional cbligations of Menber States are spelt
out 1in the Constitution itself and can be seen to be limited in
nature. Ffor the primary emnphasis in the WHO Constitution is on
the functions of the various WHO organs, and most provisions in
the Constitutior deal with such matters. Relatively few
provisions embody a direct constitutional obligation imposed on
States, or even an obligation arising by way of inference from
the functions or powers assigned to the WHO vrgans. However,
the constitutional cbligag@ons, stricto sensu, seem to be the

following.

(i) The obligation to meet the budgetary contribution

allocated to that Member by the Assembly (Arts. 7, 56).




(11) The obligaticn to ncminate delegates of technical
conpetence {Arts. 11, 24).

(iii) The obligation to take action relative to the
aéceptance of a conven;ion of agreement (Art. 20).

{iv) The obligation to comply with regulations in respect of
which a Member has given no rejection or made no
reservation (Art. 22).

{v) The obtligation to respect the exclusively
international character of the Director=-General and
his staffi (Art. 37}.

(vi) The obligation to subnit reports, communicate

documents and transrit information (Arts. 81-65).

0
(t
T
14]

(vii) The cbligation tc grant legal capacity t

Qrganisatien in the Fenber State’s tTerritory

[t
&

L8
ot
o
[a3]
o

(viii) The obligazicrn o confer privileges and imnmunities on
the Organisatiosn and to the Representatives of Menbers
(Art. 67).
1. . If these, then, are the constituticnal cobligations on each
Member State, i1t is difficult tc see how tThe use o0f a2 nuclear
weapoh can be a breach of those cbligations. The obligations
simply do not cover such conduct. It would therefore seem that
the assertion that the use of a nuclear weapon may be a breach
of constitutional <cbkligations -~ an assertion inplicit in the
form of the guesticn put tc the Court - 1is sinmply a device to
give credence <o <tThe idea that the legality of such vuse is
"within the conpetence” of WHO. In fact the assertion is guite

spurious, for none cf the constituticnal obligations has any

relevance to <The use of nuclear weapons, whether lawful or

36




unlawful.

12. There is ample evidence 1in the WHO's own conduct that this
is, indeed, the case. It is significant that, although
international concern about th; use of nuclear weapons has beén
widespread since 1945, it was not until 1%93 that the Health
Assembly in adeopting resolution WHA 46.40 first implied that
such use may be a breach of the WHO Constitution. As shown in
Chapter 1 above, no previous resolution had even hinted at
this possibility. Nor had the Director-General’s Report of 26
April 1993 (A 46/30) mentioned this as a possibility. It is
thus remarkable that conduct by Member States, which "has been
possible, and a cause of great concern, for 45 years, should
cnly be thought as capable of breaching the WHO Constitution in
1993, This fact alone supports the view that there is, in
reality, no relationship between the State conduct in guestion

and a state’s obligaticns under the WHDO Constitution.

13. So far as the WHO Constitution 1s concerned, it 1is a
treaty which must be interpreted 1In accordance with the rules
governing interpretation of treaties; and paramount amongst
these is the principle of goed faith. As expressed by one

distinguished commentator

"Or, si le traité doit étre exécutée de bonne foi, il
doit nécessairment étre interprété de bonne foi.

L'exécution dépend de l’interprétation et, sans se
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confondre, ces deux opérations juridigues sont

intimement liées."*

It would lack good faith to interpret that Constitution now, in
1993, so as to embody in it an obligation for Member States
relating to the use of nuclear weapons which was never intended
and which for 45 years no Member State has ever thought to
exist. Indeed, for the Court to adopt so expansive a view of
those treaty obligatijons would be highly damaging to
international institutions, for States would be wary about
takinglon membership when this might imply legal obligations
not spelt out in the constituent treaty, and not discernible by

any accepted means of treaty interpretation.

14. Nor should there be any doubt as to the nature of <his
obligation which it Is sought to Imply In the WHO constitution
by this regquest. The use of nuclear weapons would arise either
in the context of a use of feorce involving an act of
aggression, cr in a use of force involving self-defence. It
would be a singularly pointless exercise to construe the WHO
Constitution as prohibiting aggression by means of nuclear
weapons. This is not simply because it would be a perverse and
ill-founded interpretation, but because it would be pointless

and unnecessary. International law contains a guite

¢ Yasseen, "L’interprétation de traltés d’aprés la Convention
de Vienne sur le Droit des Traités" 151 Recueil des Cours
{1876 - III), 221.
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sufficient legal basis for condemning aggression - whether

nuclear or non-nuclear - Wwithout rescorting to the WHO
Constitution.
15. Thus, if some useful obligation were to be extracted from

the WHO Constitution, it must. have been assumed to be useful by
those responsible for drafting this guestion because it was an
obligation prohibiting even the use of nuclear weapons 1in
self-defence. Yet that interpretation of the Constitution

defies belief.

16. There is first the objection that nothing in the travaux
préparatoires - and certainly in the text of the Constitution
itself - can be found <o suprort that view. IZgually, there is

nothing in the subseguent practice of WHO to support it, and,
so far as can be ascertained, no Menber has ever suggested such
an interpretation of its ocbligations. Clearlv those Members
who possess nuclear weapons did no>t believe there was any
_incompatibility betweer menbership and <the possession of
nuclear weapons for use 1n self-defence; they have combined
menbership with nuclear capability for many years. And,
lastly, there is the argument that 1if, under Article 51 of the
U.N. Charter "nothing in the present Charter shall impair the
inherent right of individual cr collective self-defence...", it
would be astonishing if the WHO Constitution did so. It is
scarcely to be believed that, at San Francisco, States took
such care to preserve their inherent right of self-defence but

yet, 1in accepting the WHO Constitution, abandoned all claim to

use nuclear weapons 1in self-defence. To assert that States
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did in fact do so wopuld regquire the clearest proof of such an
intention, backed by express wording te that effect. The
assertion could not possibly rest on mere inference, based upon
a fanciful interpretation of constitutional obligations which

maXe no reference either to self-defence or nuclear weapons.

17. The conclusicon must be, therefore, that whether raised as
a guestion of a breach of international law or as a guestion of
a breach of the WHO Constitution, the issue of the legality of
the wuse of nuclear weapons (s not "within the scope of its

competence., "

1s. There renains that par: of <the General Assembly’s
authorisation which excludes the WHO frem referring to the
Court 1legal guestions "concerning the nutual relationships of
the Organisation and the United Naticns..."™ It is not thought,

-

on balance, that <this exclusion is relevant to the present

rf

rat there is no evidence to

Tt

case, primarily for the reason
suggest that the issue 0of the legality of the use of nuclear
weapons was ever the cocncern of WHO, and therefore that it was
involved in the complex relationship between WHO and the United
Nations. That the possession and proliferation of nuclear
weapons has been the concern of the U.N. cannot be doubted.
That the egffects of nuclear weapons on human health has been
the concern of WHO cannot be doubted. But the issue of the
legality of the use of such weapons has not been a matter on
which any relationship between the U.N. and WHO has ever

existed.
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CHAPTER IV
_THE QUESTION OF PROPRIETY : IS THE REQUEST ONE WHICH, IN ALL

THE CIRCUMSTANCES, THE COURT SHOULD DECLINE TO ANSWER?

1. It is clear that the Court is not bound to give an advisory
opinion, even if the regquesting organ or organisation is fully
Iintra vires in requesting it: the language of Article 65 of

the Statute is permissive rather than mandatory.

As the Court said in the Interpretaticn of the Peace Treaties

Case:

"Article 65 of the Statute is permissive. It gives the
Court the power tc examine whether the circumstances

of the case are of such a character as should lead it

to decline to answer the Reguest.. the Court peossesses
a large amount of discretion in the matter." (Advisory
Cpinion of 30 March 1930, I.C.J. Rep. 1%3C, pp.
71-72). .

The point was re-iterated bv The CTocurt In i1ts A3visory Opinion
on Reservations to the Gerncrcide Cfonverntion, and again in the

Certain Ixpenses Case.’

2. This being said, the Court has nevertheless indicated that,
as the principal juZicial organ of the United Nations, its
opinion on a legal zuestion posed by an organ or specialised
agency of the Unitec Nations ought normally to be given when

reqgquested. .

I.C.J. Rep. 1951, at p.19.

Advisory Opinicn cf 31:
€2: I.C.J. Rep. 1962, at p.15s5,

2 1
2 Adviscory Opinion of 20 July 1

Cnactes W2
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"But, as the Court also said in the same Opinion [viz.
Interpretation of the Feace Treaties, 1.C.J. Repor:s
1950, p.72) ‘the reply of the Court, itself an ‘organ
of the United Nations’, represents its participation in
the activities of the Organisation, and, in principle,
‘should not be refused’” (ibid., p.71). Stil} more '
emphatically, in its Opinion of 23 October 1256, the
Couft said that only compelling reasons should lead it
to refuse to give a reguested advisory opinion.
(Judgment of the Administrative Tribunal of the I.L.O.
upon complaints made against UNESCO, I.C.J. Reports
1956, p.86)."

That position of principle is clearly right, and the desire of
the Court to play a constructive role in assisting organs of
the United Nations 1in the pursuit of their constitutional
activities can be warnmly supported. But, ¢f course, the case
would be entirely different if the reguest were ultra vires.
It would also be different if a response to the reguest was in
fact unlikely to provide any ccnsTructive assistance to the
Crganisation submitting the reguest, but, on the contrary,
likely to prove detrimental to activities undertaken by the
United Nations family at large. At this point the issue is one

of propriety, rather than powers.

3 Certain Zxpenses of the U.X., hdvisory Opinion of 20 July
1862, 1.C.J. Reports 1562, at p.135.
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3. In fact the Clourt’s own jurisprudence gives extrenmely
useful guidance on the matter of propriety. A careful analysis
reveals the categories of cases in which opinions ought to be
given - and the reasons therefor: and also the categories of
cases in_which an opinion oughz not to be given, as a matter of

propriety.

I. The Categories of Cases in which, as a matter of

pPropriety, an opinion ought to be given

4. All the categories examined below show a common
characteristic. They are all cases in which the opinion was
likely to make a positive contribution tc the work of the
requesting organ, and to the well-~being of the United Nations
as a whole. That 1s to say, whilst there were groués of States
whe might have had difficulties with the opinion (and the
matter must be assumed to have generated scone disagreement to
merit reference to the Court), the likelihocod that these
difficulties would have had effectis detrinental to the work of
the United Na+tions was small; and, conversely, the benefits to
the United Naticns of settling a disputed legal guestion were
considerable. In shor:t, the positive advantages to the United

Nations clearly outweighed the possible negative consequences.

a) Cases where the legal guestion involved the

interpretation of = constitutional provision which had

become the subiect of dispute

5. Many of the cases fall inte this category. For example,in




> cases the

the Conditions of Admissior®* and Competence
essential guestion raised was the proper interpretation of
Article 4 of the Charter, specifically whether a Member State
in voting on an application for admission could take 1intoe
account conditions not expressiy provided for in paragraph 1 of
Article 4. And, following on from that, in the second opinion,
whether paragraph 2 of that same Article allowed the General
Assembly to proceed to vote on an application for admission in
the absence of a prior, favourable recommendation of the
Security Council. The Court dealt with both gquestions in
abstract terns, unrelated to the disputes surrounding
particular candidates for admission, and, although the Court
waé well aware of the highly political, and acutely
controverslial, npature of the disputes 1in the Unlted Nations
which had led to these reguests,® its OCpinions proved highly
constructive. The impasse cver the admission of new Menmbers
was renoved, and the Organisaticn moved rapidly towards its

goal of universality.

« Advisory Opinion of 22 May 1948: I.C.J. Reports 1948, p.57.

s Advisory Opinion of 3 March 1950: I.(.J. Reports 1950, p.4.

¢ See Higgins, "Policy Considerations and the International
Judicial Process"™ 17 I.C.L.Q. (1968) 58 at p.78 who
supports the Court (contra Greig, "The Advisory
Jurisdiction of the 1.C.J. and the settlement of disputes
between States™ 15 I.C.L.Q.(1966) 225) in the view that most
issues railsed in reguests for opinions will have given rise
to disputes within the U.N., but that this should not, per
se, prevent the Court from responding.




The IMCO (Composition of the Maritime Safety Committee)’ case
was similar. Although controversial, the issue of the proper
interpretation of Article 28 of the Constitution, once settled
by the Court, made a highly positive contribution to the future

—_

well~-being of IMCO.

6. Certainly the present case has nothing in common with these
cases. The request from WHO identifies not a single
constitutional provision in the interpretation of which WHO

seeks the guidance of the Court.

b) Cases where the legal guestion involves matters on-which

the reguesting organ cr_ agencv seeks guidance in the

execution of its cons+Titutional functions

7. There is a broad range of cases in which the guestion posed
related, not to the interpretation of a constituticnal provision
directly, but rathe} to the manner in which an organ should
carry out 1ts functions, or to a gquestion of law which needed

to be clarified in order than an organ should be able to carry
cut its functions.

8 the United Nations sought to

8. Thus in the Reparations Case
know whether it might bring a claim against a State in respect
of injuries suffered by an_agent of the Organisation. And,

although the interpretation c¢f Charter provisions was involved,

7 Advisery Opinion of 8 June 1960: I.C.J.Reports 1960, p.1l50

8 Reparaticns for Injurles suffered 1n the Service of the
U.N., Advisory Opinion of 11 April 1949, I.C.J. Reports,
1949, p.174. -




this was as part of a broader question of whether the
Organisation possessed such international perscnality as would

justify the power to bring an international claim.

° the General Assembly sought to

9. In thé Peace Treaties case
know whether disputes under the Peace Treaties existed, and, if
so, whether under the provisions of those treaties the
Secretary-General was entitled to nominate the third member of
the Treaty Commissions, notwithstanding that the Government
concerned had failed to appoint a party member. The Opinion
related more to the interpretation of the Peace Treaties than
to the Charter, but it was the Secretary-General who reguired

legal guidance.

10. The Reservatiocns to the Genocide Convention case'd was
somewhat similar. The Secretary-General needed to know how to
deal with such reservations in order tTo carry out his duties as

Depositary under that Convention. And in cases such as the

1

=8

Effect of Awards of the LU.N. Administrative Tribunal,'! or the
series of cases dealing with South-West Africa’ it was the
General Assembly which sought guidance: i.e. was the General

Assembly legally bound to give effect to awards of compensation

¢ Interpretation of Peace Treatlies with Bulgaria, Hungary
and Romania, Advisory opinion of 18 July 1950, I.cC.J.
Reports 1950, p.221.

10 Advisory opinion of 28 May 1951, I.C.J. Reports 1951, p.15

1+ Advisory opinion of 13 July 1931, I.C.J. Reports 1954,p.47.

2 International Status of S.W.Africa, Advisory Opinion of 11
July 1950, I.C.J. Reports 1950, p.128; Voting Procedure on
Questions relating to the Reports and Petitions concerning
the Territory of S.W.Africa, Advisory Opinion of 7 June
1955, I1.C.J3. Reports 1955, p. 67; Admissibility of
Hearings of Petitioners by the Committee on S.W.Africa,
Advisory Opinion of 1 June 1956, I.C.J. Reports 1956, p.23.

46




by the U.N. Adnministrative Tribunal, was the Assenbly entitled
to assume supervision over the nmnandated territory of
S.W.Africa, and by what neans could that supervision be
exercised? And the various cases referred to the Court for an
opinion under the Statutes of the U.N. Administrative Tribunal
or the I.L.0. Administrative Tribunal are of the same
character, for the Court is essentially advising these
subsidiary, judicial organs on the exercise of their powers or

functions.

11. It is certainly true that in the 5.W. Africa cases, or the
Western Sahara case'’ the Opinion sought by the Assembly had a
bearing on the legal obligations of Member States (thus, for
example, 1t necessarily followed from the §.W. Africa opinions
that, as a Member State, South Africa was bound to accept U.N.
supervision}. But, as the Cpurt emphasised ln wWestern Sahara,
the primary motivatiorn for the opinior was o give guidance to
the Assembly.

"...The opinion 1s scuahz
contemporary purpose, namely, In order that the General
aAssenmbly should be in a better position to decide at
its thirtieth session on the policy to be followed for
the decolonisation of Western Sahara.

the object of the request is ... to obtain from the
Court an cpinion which the General Assembly deems of

'3 Advisory Opinion of 16 October 1975, I.C.J. Reports 1975,
p.12




assistance to it for the proper exercise of its
functions concerning the dececlonisation of the

territory."%

12. In the present case it is difficult to see how the reguest
by WHO could come within this category. It is impossible to see,
at least from the Health As;embly's resolution 46.40 (1993)
containing that regquest, how the Court’s opinion could in any way
guide the Assembly in the performance of its functions. The
Assembly has managed to function for 45 years without the benefit
of the Court’s clarification of this legal guestion, and there
appears to be nothing in the written record to suggest some new
problem has arisen, so that the Assembly 1s now hampered 1in

carrying out its functions by the lack of an answer to the

guestion posed.

c) Cases where the legal guesticon involves the

interpretation of acreerments betftween the Orcganisation

and a8 Member S+a<e

13. This has long been regarded as an arpropriate case for use
of the Court’s advisory jurisdiction. As early as 1946, in the

1946 U.N. Convention on Privileges and Immunities,™

section 30
of that Convention provided for reference of disputes to the

Court by way of a reguest for an advisory opinion.

i@ At pp. 20,27. So, too in Certain Expenses of the U.N.
(Article 17 (2) of the Charter), I1.C.J. Reports 1962,
p.151, although giving guidance to the Assembly on its
budgetary functions, the Opinion carried necessary

implications for <the legal obligations of Member States.
15 I UNTS 15.



14. More recently, in the WHO Regional Office case'® the Cour:
was asked two guestions by the World Health Assenbly, the first
asking whether section 37 of the WHO/Egypt Agreement of 1951
applied in the event of either Party wishing to transfer the
WHO Regioﬁal Office from Egypf: and the second asking what were
the consequential legal responsibilities of the two Parties.
Obviously, since there was no question about the validity of
the 1951 Agreement, to which WHO was a Party, the further
guestion as to the legal obligations thereby imposed on both

WHO and Egypt was entirely proper.

15. The present case 1s markedly different. There is no
agreement concerning the use of nué&ear weapons, to which WHO is
a Party (not surprisingly, since this has never been regarded as
an area of legitimate concern for WHO}, and therefore the

guestion now posed by WHO as to the okligations of member States

does not arise as a natural conseguence of a proper auest;on

regarding an agreement binding on WHO.

d) Cases where the legal guestion goncerns the obligations

of Member States conseguential upon decisigns or

resclutions of the competent organs of the organisation.

16. In the Namibia Case'’ the question put to the Court did

involve the legal obligatipns of Member States, but, of course,

% Adviscry Oplnion of 20 December 1980, 1.C.J. Reports 1580,
p.73.

17 Legal Conseguences for States of the Continued Presence of
South Africa in Namiblia (S.W.Africa) notwithstanding
Securlity Council Resolution 276 (1970), Advisory Opinion
of 21 June 1971, I.C.J. Reports 1571, p.16.




in the specific context of action by both the General Assembly
and the Security Council with regard to the territory. The
Assembly, by Resolution 2145 (XX1) had terminated the Mandate
under which South Africa held the territory, and Security Council
Resolution 276 (1970) endor;ed that decision, confirmed the
illegality of further acts by South Africa in thg territory, and
called on Member States to refrain from dealing with South Africa
contrary to paragraph 2 of the resolution. It was these
decisions which created the legal obligations which the Court was

asked to advise on.

17. In the present case the matter is entirely different. There
were, prior to the reguest for an opinion, no resolutions'®
directly addressing the legallty of the use of nuclear weapons by
Member States. Therefore the guestion of the legality of such

use cannoT possibly be viewed as conseguential upon prior

resolutions. Moreover South-west Afri

cz nhad over many years been
treated as a proper responsibility of the United Nations. The
Court itself had endorsed that view. In conirast, tne issue of

the legality of the use cf nuclear weapons had never at any stage

been viewed as a matter of legitinmate concern to WHO.

18 See above, Ch.I. To cza:l n 5tates to Try te achieve
disarmament (WHA 33.33): L0 consider a report (WHA
36.28 and WHA 4C.25); or to review their policies (WHA

42.26) is not the same as resolving that the use of modern

weapons 1s, or may be, Ilncompatible with the WHO

Constitution.
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18. If <these then are the categor;es in which the Court s
practice suggests it 1s proper to exercise its discretion 1in
favour of giving an Opinion - and the present reguest falls into
none of these categories - it may be useful to address the
obverse guestion: are there cdtegories in which it is proper for

the Court to decline?

II. The Categories of Cases_in which, as a matter of
propriety, the Court ought to decline to give an Opinion

aj
contentious dispute between States
19, Following the principle laid down by the Permarent Court in.

the Zastern Carelia Case’ the present Court has endorsed this

r

principle, designed to preserve the reguirement of consent, but
at the same time has refused 1tTo extend 1t to cases where,
although arguably there (s a dispute between tates, the

primary or sole purposes of <he Opinlon is to provide guidance

to the reguesting organ.

"The circumstances ©f the present case are profoundly
different from those which were before the Permanent

Court of International Justice in the Eastern Carelia

19 Status of Zastern Careliz, Advisory Opinion, 1923,
P.C.1.J. Series B, No. 3. Rosenne, The Law and Practice
of the Interrnational Court (1985), Vol. II, pp. 709-711
treats this as an illustration of the Court’s adherence to
an essential principle of the judicial process: audi
alteram partern.




case (Advisory Opinion No. 5) when that Court declined
to give an Opinion because it found that the guestion
put to it was directly related to the main point of a
dispute actually pending between two States, so that
answering the guestion would be substantially
equivalent to deciding~the dispute between the parties;
and that at the same time it raised a guestion of fact
which could not be elucidated without hearing both
parties... In the present case the Court 1is dealing
with a Request for an Opinion, the sole object of which

is to enlighten the General Assembly..."*f

It is probable that the present request does not fall into this-
category, so as to be excluded as a matter of propriety by the
Ffastern Carellia principle. For, while disputes as to the
legality of the use of nuclear weapons are clearly possible,
they are happily hypothetical and no actual, pending dispute

exists.

20 Interpretation of the Peace Treatles: First Phase.
Advisory Opinicn of 30 March, 1950: I.C.J. Reports 1950,
p-72. In the Namibia (S5.W. Africa) Case, Advisory Opinion
of 21 June 1971: I.C.J. Reports 1971 the Court rejected
South Africa‘’s objection to the propriety of the Opinion,
based on E. Carelia, on the ground that, whereas in E.
Carelia the State Party to the dispute was not a member of
the League, South Africa was a member of the U.N. and had
participated throughout in any "dispute" over 5.W. Africa.
Moreover, no actual dispute was pending, and the fact that
differences existed - common in all reguests for an Opinion
- was irrelevant. See also the Western Sahara Case,
Advisory Opinion of 16 October 1975, I.C.J. Reports 1975,
p.13 at pp.22-27 where the Court also stressed that, in
F.Carelia, one Party was neither a Menber of the League nor
a Party to the Court’s Statute.




b) Cases where the mofivation behind the Reguest is

essentially political and extraneous to the proper ain
of seeking guidance as to the legitimate functions of

the organ or Qrganisation

20. In this category of cases to be excluded on grounds of
propriety, the true basis of the exclusion does not lie simply
in the fact that political motives lie behind the request. As

the Court said in the Admissiopns Case

"It has nevertheless been contended that the guestion

put must be regarded as a political cone and that, for

this reascon, it falls outside the jurisdiction of the

Court. The Court cannct atiribute 2 political

character tc a reguest which, franed in abstract terms,

invites it to undertake an essentially judicial task,
aty

ovisicn.ni

it
e

the interpretaticn ci a ztre

T3

Thus, a reguest ollo) interpresz a treaty provision, a
constitutional text, remains a *legal cuestieon’ within the
Court’s competence, whatever <the political differences which
may have led tTo the rezues:t. Indeed, as the Zourt noted in the

Ixpenses Case, a bachkzround of politizal differences is to be

u}

expected:

21 Conditions of Admission, etc, Advisory Opinion of 28 May
1238, I.C.J. Reports 1938, p.61. Followed and approved in
Competence of the General 2ssembly, etc., Advisory Opinion
of 3 March 1¢50, I.C.J. Reparts 1950, p.4.
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"It is true that most interpretations of the Charter of
the United Nations will have political significance,
great or small. In the nature of things it could not

be otherwise. The Court, however, cannot attribute a

political character to ‘a reguest which invites it to
undertake an essentially judicial task, namely, the

interpretation of a treaty provision."2

21. Summarising its position, based on its jurisprudence, the

Court said this in the WHO Regional 0Office Case.

"That jurisprudence establishes that if, as in the
present case, a guestion submitted in a reguest is one
that otherwise falls within the normal exercise of its
judicial process, the Court has not to deal with the
motives which may have inspired the request... Indeed,
in situations in which political considerations are
prominent it may be particularly necessary for an
international organisation to obtain an advisory
opinion from the Court as to the legal principles
applicable with respect to the matter under debate,
especially when these may include the interpretation

of its constitution."®

These dicta are revealing when applied to the present case,
for they serve to highlight what the present case is not. It

is not a request for the interpretation of any particular

22 Certain Expenses of the United Nations etc., Advisory

Opinien of 20 July 1962: 1I.C.J. Reports, 1962, p.155.
23 Advisory Opinion of 20 December 1980, I.C.J. Reports

1980, p. 73 at p. 87.
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constitutional or treaty text. The reguest conspicuously fails
to identify any constitutional provision which the Healzh
Assembly considers may forbid the use of nuclear weapons by a
Member State. True, it invites the Court to consider whether
there méy be such provisioﬁ;, relying, as it were, on 'the
Court’s 1ingenuity precisely because it has .itself failed to
find any such provision. The invocation of a State’s
obligations under general international 1law 1s patently a
"fall-back", a recourse to principles which might apply in the

event - as the Assenbly must be assumed to contemplate - that

no relevant constitutional text or obligation can be found.

22. It is this which places the present case in a different
category. There is a world of difference between requests on a
matter of genuine treaty interpretation, Ildentifying the treaty
provision 1n guestion, albeit on an lissue with political
implications: and a reguest such as the present reguest where
the invocation of legal principles is general and unspecific

precisely because xzhe legal guesticn, ag it affects the WHO, is

guite spurious.

23. It is here, where the "legal guestion”, as framed in the
request, 1s used artificially, as a device to tempt the Court
into an involvemernt in an essentially political debate, that

the issue of propriety arises.
The spuriousness cf <the invocation of the WHO Constitution as
the legal basis upcon which the use ©f nuclear weapons can be

held to be unlawful is apparent not only from the failure, in

35




the Reguest, to identify any particular constituticnal

provision but also fror the whole genesis of this Request.

24. As demonstrated in Chapter I above, the genesis of this
Request lies in the so-cailed “"World Court Projecf",“ a
project in which the International Physicians for the
Prevention of Nuclear War have joined. The legal memorandum

explaining this project contains not one single reference to

the WHO Constitution.?

25. The essential aim of the sponseors of this project 1is
political. It is to seek the total abolition of nuclear
weapons.?® That is a legitimate pelitical aim: but it is not a

"legal guestion arising within the scope of (WHO) competence." It
is said in the memorandum.describing the prcject that an advisory
opinion would reaffirs "...the obligation of each party to the
treaty [the Non-Proliferation Treatv] to ’‘pursue negotiations iIn
good faith on effective measures relating to cessation of the

nuclear arms race... and to nuclear disarmarment."?’

2« The World Court Project on Nuclear Weapons and
International lLaw, 2nd edition, 1993.

5 Ibid., Chapter II.

26 Ibid., p.X1. "The day for the abolition of nuclear
weapons has arrived.®

27 Ibid., p.x. The Memorandum suggests a variety of sources
to support its arguments on the illegality of the use of
nuclear weapons. Aipart from custom, the other treaties cited
are the Declaration of St Petersburg 1868, the Hague
Conventions 189¢ and 1907, the Geneva Gas Protocol 1925, the
U.N. Charter 19353, the Nurenberg Principles 1945, the Geneva
Conventions 1949, the International Covenant on Civil and
Political Rights 1966, and Protoceol I of 1977 to the Geneva
Conventions of 1949.




For the Court to spell out the obligations of Parties to the
Non~Proliferation Treaty may well be a "legal guestion", but it
has nothing whatever to do with the WHO Constitution.

26. —To' pursue negotiations,‘or to seek to persuade étates to
pursue negotiations, is, again, a political aim and, however
laudable, it has nothing whatever to do with the WHO

Constitution or the activities and functions of WHO.

27. The specific use of the legality of the use of nuclear -
weapons 1s seen in the Memorandum simply as a step in the wider
process of pursuing this political objective of nuclear

disarmament. The seguence ©of ideas seems to be the following:
g g

fi) All uses are 1llegal (i.e. there is no right of use in

self-defence) .

(i1} Therefore the possession ¢f such weapons is per se
P P :

an illegal threa:t cf force.®

(iii) Therefore, since any possession is illegal, the goal

must be that of total. nuclear disarmament.>’

28 Ihid., pp. 9, 13-14.
&y  Ibid., p.1
: LI




28. The validity of those propositions is a matter to be
examined later in Chapter V.  The point to be made here is that
they raise guestions of law entirely extraneous to the WHO
Constitution and they are. raised as incidental in what is
avowedly'a political campaign.— This present reguest is
therefore entirely different from those previously dealt with by
the Court, and discussed above. The conclusion must be that

here, if only as a matter of propriety, the reguest should be

declined.

(c) Cases where the Court’s Opinion would have no effect on

the Constitutional Obligations of Member States

29, In the Noxrthern Camerosns Case the Court called attention
to its duty to safeguard the integrity of the judicial function.

"There are inherent limitations on the exercise of the
jJudicial function which the Court, as a court of
justice, can never ignore... The Court itself, and not
the parties, nust be the guardian of the Court’s

judicial integrity."®

The Court stressed the fact that this duty applied equally to
both its contentious and advisory jurisdiction.?® Accordingly,
the Court ought not to pronounce an Opinien which will be
brutum fulmen, without practical effect, or incapable of

"effective application."3

3" Northern Cameroons, Judgnent of 2 December 1963, I.C.J.
Reports 1963, p.13 at p.29. See also the Free Zones Case,
Judgment of 7 June 1932 P.C.I.J. Series A/B, No. 46, p.161.

32 Ibid., p.30.

33 TIbid., p.33.




30. If, therefore, the Court were to accede to the reguest and
render an Opinion containing a positive and absolute finding,
i.e. that the use of nuclear weapons jis illegal in all
circumstances, of what practical effect would that be?
Assuming-fhe finding of illegaiity were based upon a breach of
international law generally (and not the WHO Constitution
specifically), there would appear to be no effect so far as WHO
is concerned. Nothing in the WHO Constitution provides for
sanctions or remedial measures against a Member in breach of

international law.

31. Even if the finding of illegality wére based upon a breach
of the WHO Constitution, there would still be no effect, for the
only sanction provided by the Constitution relates tc the
failure of a Member o mee: its financial cbligations

(Ar-iclie 7).3

32. And, if the Court were to make no: an absolute finding of
illegality, but only a gualified one - i.e. the use would be
illegal except in the exceptional circumstances of self-defence
~ that finding would be egually ineffectual (as well as
unrewarding to the sponsors of the reguest). For, in the event
of the actual use o©f a nuclear weapon the deternmination of

illegality would have to await the assessment of all the facts

34 The WHO Censtitution contains no provision for expulsion.
An amendnment to Article 7 adopted in 1965, allowing for
expulsion for deliberate racjal discrimination, has never
entered into force.




surrounding its use in order to decide whether there was a
justifiable plea of self-defence. And that assessment would be
a matter for this Court, or the Security Council in the first
instance, but not for the WHO.

33. Thus, in whatever way the._Court . responded positively to the
guestions posed, the Opinion would be of no practical value,
and incapable of implementation by WHO. It is difficult to see
how the rendering of such an Opinion could be compatible with

the Court's judicial function.

d) Cases where the Court’s Opinion would be unlikely to

assist either the WHO, or the United Nations Community

generallv, and mav evenr prove detrimental to their

efforts to achieve nuclear disarmament.

34. The recurring theme found through the Court’s jurisprudence
is that the Court will exercise its discretion to give, or not
to give, an Opinion in the light of its duty to assist the
organs and organisations of the United Nations family. 1In
Chapter II of this Statement the range of efforts to limit the
manufacture, spread and use ©of nuclear weapons has been
described and it is apparent that a conscious decision has been
taken pnot to permit the negotiations to become embroiled in
debates about the legality of the use of nuclear weapons. That
decision must be respected. There seems to be little point in
the Court reaching a different decision, contrary to the
experience accunulated by the negotiating States over many

years.
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35. All the evidence suggests that the Court’s intervention
would not help, and could in fact prove counter-productive.
Certainly if the Court were te rule in favour of an absolute
prohibition, excluding even the use in self-defence (as the
world Coﬁrt Project would wish;, the effects could be highly

damaging, as the following section will show.

36. For it is clear that several of the key treaties in the
internaticnal effert to control and limit nuclear weapons - the
Nuclear Non-Proljiferation Treaty, Protocol Il to the Treaty

of Tlatelolco and the Partial Test Ban Treaty and other

treaties limiting nuclear tests for example - are built en the
assumption that the possession of nuclear weapcons, and their use
in self-defence, 1s lawful. These partial measures towards the
geal of nuclear disarmament have been welcomed within the United
Nations. If, however, the Cour: were tc reject the whole
premise upon which such measures have been based, negotiations
on nuclear disarmanent based on extending suzh neasures would be
seriously jeopardised, as States would not thenceforth be able,
consistently with such an opinion, to take par:t in such partial

disarmament measures.
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CHAPTER V.

THE PRINCIPLES OF LAW RAISED BY THE QUESTION

1. The question asks the Court whether the use of nuclear
weapons by a State in war or other armed conflict would be a
breach of that State’s obligations under internatiocnal law,
including the WHO Constitution. Despite the terms in which it
is framed, this guestion does not admit of a simple answer. 1In -
particular, there is no foundation for the view that the use of
nuclear weapons would automatically contravene. international
law. The international community has never adopted in binding
form any general prohibkition on the use of nuclear weapons.-
Indeed, those treaties vhich have been adopted regarding nuclear
weapons presuppése that there are c¢ircumstanhces in which such
weapons might lawfully be used. Moreover, an exanmination of the
principles of internaticnal law governing the use of force and
the conduct of hostilities reveals tha:t, while nuclear weapons
{like all methods and means of warfare) are subject to
limitations on their use, those limitations are not such as to

render the use of nuclear weapons unlawful per se.

I. Provisions specifically referring to nuclear weapons

2. No treaty specifically prohibiting the use o©of nuclear
weapons has been adepted since 1945. Nor is the use of nuclear
weapons outlawed by any provision contained in a treaty of more

general application. AS Chapter III has demonstrated,
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the WHO Constitution, the only international agreement to which
reference 1is made 1n the guestion submitted to the Court,
contains no provision regarding the use of nuclear weapons.
More importantly, the Charter of the United Nations makes no
reference to nuclear weapons.‘ Nor is there any suggestion that
the use of nuclear weapons is in itself - contrary to the
principles of the Charter elaborated in the Declaration on
Principles of 1International Law Concerning Friendly Relations
and Co-operation among States in accordance with the Charter of
the United Nations (UNGA Rescolution 2625(XXV)), the Resolution"™
on the Definition of Aggression (UNGA Resolution 3314 (XXIX)) or
the Declaration on the Enhancement of the Effectiveness of the
Principle of Refraining from the Threat or use of Force in

International Relations (UNG2 Resolution 42/22).°

3. Oon the contrary, the international ccmmunity has
consistently declined to address the guestion whether the use of
nuclear weapons 1s urlawful per se. Although in 1961 and in
subsequent years the United lations General Assembly proposed
the conclusion of &a treaty prohibiting the use o©of nuclear
weapons,? that proposal has not been followed up and no

conference to consider such a treaty has been convened. 1In

' Resolution 42/22 refers to nuclear weapons only in the
context of statements about the importance of avoiding armed
conflict and contains no statement about whether the use of
such weapons would be unlawful.

2 Resolution 1633 (XVI). This resolutién and subsequent
resclutions on the same subject are discussed below.
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another context, the Diplomatic Conference which adopted the
four Geneva Conventions of 1548 rejected a proposal that ir
adopt a resplution on the illegality of using nuclear weapons as

being outside the terms of reference of the Conference.?

4. The Diplomatic Conference on the Development of Humanitarian
Law 1974 to 1977, which adopted the two Additional Protoceols to
the Geneva Conventions of 1949 and which had broader terms of
reference than the 1949 Conference, also did not discuss the
legality of nuclear weapons. The International Committee of the
Red Cross made clear that in submitting draft protocols for
consideration by the Conference it did not intend to .broach the
suibject of nuclear weapons. During the four sessions of the
Conference, the United Kingdom and & number of other States made
statements to the effect that the subject of nuclear weapons was

not being discussed.” A large number of States also made

[

declarations to that effec:t aon signature or ratification of the
Protocols.’ Although some States rmairntained that the Conference
should consider a ban on some or ail uses of nuclear weapons, no
formal propesal was put beiore the Conference and the Commentary
on the Protocols published by the ICRI concludes that ‘there is

no doubt that during the four sessions o©of the Conference

agreement was reached not to discuss nuclear weapons’.®

3 Final Record c¢f the Zirizrmatic Conference of Geneva,
vol. IIA, pp. §C2-5.

< Official Reccris, v S, pp.124 (UK), 121 (USSR).

8% (Sweden), 17% {Argentina), vel. VII. pp. 192 (France),

295 (USA).

See below.

C. Pilloud et al, Commentary cn the Additional Protocols

of &§ June 1977 (ICRC, 1987}, p. 5%3.
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The Protocols thus contain no reference to nuclear weapons’.

5. Those treaties which have dealt expressly with the subject
of nuclear weapons have not addressed the question whether such
weapons are unlawful per se but have concentrated upon issues
regarding possession, deployment and testing. The effect of

these treaties may be summarised as follows:-
(a) Possession

6. By becoming parties to the Non-Proliferation Treaty, 1968,8
as - non-nuclear-weapon States or by ratification of a regional

Y most States have now

treaty, such as the Treaty of Tlatelolco,
undertaken not to manufacture ©r acguire nuclear weapons. The
Peace Treaties concluded at the end of the Second World War also
bind a number of States not %o possess nuclear weapons.'® 1In the
case of Germany, this cbligation was reaffirmed in the Treaty on
the Final Settlement with respect to Gernmany, 199%0.%" The
disarmament treaties concluded between scme 0f the nuclear powers
limit the number and types of nuclear weapons which those States

may possess.'?

7 The possible effect on the use of nuclear weapons of the more
general provisicns of Additional Protoccol 1 is considered
below.

g 729 UNTS 161.

¢ 634 UNTS 281. -

10 Treaties of Peace with Bulgaria, Finland, Hungary, Italy
and Romania.

1 29 ILM (1990} 1186, Article 3.

12 See, eg. The Anti-Ballistic Missiles Systems Treaty, 1972
{944 UNTS 13) and the Intermediate Range Nuclear Forces
Treaty, 1987, (27 ILM {1988)84) between the Soviet Union
and the United States. -
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(b) Deployment

7. The deployment of nuclear weapons 1s prohibited 1in
Antarctica,® in outer space or on celestial bodies™ and on the
deep seabed.' For those States which have become parties to the
Treaty of Tlatelolco or its 1st Protocol, the deployment of
nuclear weapons is prohibited within the areas covered by that
agreement'. Similarly, those States which are parties to the
Treaty of Rarotonga or its lst Protocol have undertaken not to
deploy nuclear weapons within the areas covered by thatx

agreement. "’

13  Antarctic Treaty, 195¢%, Article I (402 UNTS 71).

1w Outer Space Treaty, 1967, Article IV (&10 UNTS 205).

15 955 UNTS 115.

16 The areas covered by the Treaty of Tlatelolco comprise most of
Latin America and certain adjacent waters and islands. The
United Kingdeom is a party to Protocols I and II to the Treaty.

17 The Treaty of Rarctonga applies to parts of the South Pacific.
The United Kingdom has not become a party to the protocols to
that treaty but the United Kingdom Government has stated that
it is ready, as a matter of policy, to respect the intentions
of the regional States -and that it has no intention of testing
nuclear weapons in the South Pacific or of basing nuclear
weapons on British territories in the South Pacific (statement
by the Minister of State, Foreign and Commonwealth Office in
the House of Commons, 20 March 1987; HC Debs, vol 112, Written
Answers, col.639; 58 BYIL (1987)635).
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(c) Testing

8. Those States parties to the Partial Test Ban Treaty, 1963,
have agreed not to carry out atmospheric nuclear tests in the
atmosphere, under water or in outer space. Bilateral agreements
also restrict underground nuclear testing by some of ‘the nuclear
powers. In addition, testing in certain parts of the world 1is
restricted by agreements such as the Antarctic Treaty.
Negotiations currently taking place with a view to the adoption of

a comprehensive test ban treaty are described in Chapter II.

9. The treaties, however, sav little about the possible use of
nuclear weapons by those States which have no obligation not to

possess them. The Partial Test Ban Treaty, for example, while

rt

prohibiting the parties ZIfrom conducting atmospheric tests, does

not purport to restrict thelr use oI nuclear weapeons in the course

18 480 UNTS 43.



of hostilities.” sSimilarly, the Sea Bed Treaty prohibits the
emplacement of nuclear weapons on the sea bed but does no:
restrict the use of nuclear weapons fired from other locations.

10. The Treaty of Tlatelolc-;: is an exception. Article 3 of
Protocol II to the Treaty contains an undertaking by those
nuclear-weapon States which are parties to the Protoceol not to use
or threaten to use nuclear weapons against the States party to the
Treaty of Tlatelolco. All five permanent members of the Security
Council are now parties to thils Protocel and have thus accepted
this obligation, although each made a declaration on becoming
party in which it indicated the circumstances in which it would
reéard itself as free to take military action involving the use of

nuclear weapons. Thus, the United Kingdom declared that:

¢ That the Partial Tes: 3an Treaty was not intended to apply to
the use of nuclear weapons in an armed conflict was made clear
by the United States Secretary of State in his repert of B
August 1963 to the President, in which he said:

'The article [Article I) does not prohibit the use of
nuclear weapons in the event of war nor restrict the
exercise of the right of self-defense recognized in
Article 51 of the Charter ¢f the United Nations.’
(Documents on Disarmament, 1963, p.29%7.)

See also the advice of the State Department Legal Adviser,
op.cit. pp.343-4. The Government of the Soviet Union took a
similar approach in a statement on 21 August 1963, in which it
said: -
‘the treaty also does not prohibit the Soviet Union, if
need be, from heolding underground nuclear tests, from
increasing the stockpiles of nuclear arms, and even from
using these weapons against the imperialist aggressors if
they unleash a war in a fit of insanity.’ {Op.cit., p.456.)




‘the Government of the United Kingdom would, in the
event of any act of aggression by a Contracting Party
to the Treaty in which that party was supported by a
nuclear-weapon State, be free to reconsider the extent
to which they could be re&arded as committed by the

provisions of Additional Protocol II.’%

23 ILM (1989) p.1400 at 1422. The United States made a
similar statement on ratification (loc.cit. p.1423). On
signature of the Protocol, China repeated its general
undertaking that it would not be the first State to resort
to the use of nuclear weapons (p.1414); France stated that:

"The French Government interprets the undertakings set
forth in Article 3 of the Protocol as not presenting an
obstacle to the full exercise of the right of self-defence
confirmed by Arzicle 31 cof the United Natlons

Charter.’ (p.14a13}.

The Soviet Union stated tha<:

"Any actions carried out by a State or States party to the
Tlatelolco Treaty that are incompatible with its statute
of denuclearization as well as the perpetration by one or
several States party to the Treaty of an act of aggression
with the support of a State possessing nuclear weapons or
together with such State, shall be considered by the Sovie
Union to be incompatible with the obligations of those
countries under the Treaty. In such cases the Soviet Unio
reserves the right to review its obligations under
Additional Protococl II.’(p.1418).
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11. Although the Non-Proliferation Treaty contalns no comparakble
provision,?’ in 1978 the United Kingdom and the United States
each gave to non-nuclear-weapon States unilateral securicy
assurances which. referred to the Non-Proliferation Treaty. The

United Kingdom assurance was in the following terms:

‘1 accordingly give the following assurance, on behalf of my
Government, to non-nuclear-weapon States which are parties to the
Treaty on the Non-Proliferation of Nuciear Weapons or to other
internationally binding commitments not to manufacture or acguire
nuclear explosive devices: Britain undertakes not to use nuclear
weapons against such States except in the case of an attack on the
United Kingdon, its dependent territories, its armed forces, or
its allies by such a State in association or alliance with a

nuclear-weapon State. '

2v  The Preamble to the Treaty makes clear that the Treaty was
designed to contribute to the prevention of nuclear war by
preventing the dissemination of nuclear weapons, that in doing
so it was a response to the calls from the United Nations
General Assenbly for the-adoption of an agreement on the
spread of nuclear weapens and that it was a critical step in
the process of cencluding disarmament agreements.

22 Statement to the United Nations Special Session on
Disarmament, 28 June 1%78; UN Disarmament Yearbook, 1989,
p.180.
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The United States assurance was in substantially the same ternms.

china, France and the Soviet Unjon have alsc given assurances to

non-nuclear-weapon States.®

In addition, some of the treaties discussed prohibit any use of

force (whether with nuclear or conventional weapons) within a

defined area.?®

23 China gave an assurance that it would not use nuclear weapons
against non-nuclear-weapon States or nuclear-free zones and
that it would not be the first State to use nuclear weapons.

France has declared:

"gu’elle n‘utilisera pas d'armes nucléaires contre un Etat
non doté de ces armes et gui s’'est engagé a le demeurer,
excepté dans le cas d’‘une agression menée, en assoclation
ou en alliance avec un f£tat doté d’‘armes nucléaires, contre
la France ou contre un Itat envers gul celle-cli a contracté
un engagement de securite'.

The Soviet Union gave an undertaking not to be the first
State to use nuclear weapons (UN Disarmament Yearbook, 1989,
179-80). More recently, the Russian Federation has stated
that it:

‘Wwill not employ 1its nuclear weapons against any State party to
the Treaty on the Non-Preoliferation of Nuclear Weapons, dated
l1st July 1968, which does not possess nuclear weapons except in
the cases of: (a) an armed attack against the Russian
Federation, its territory, armed forces, other troops or its
allies by any State which is connected by an alliance agreement
with a State that does possess nuclear weapons; (b) joint
actions by such a State with a State possessing nuclear weapons
in the carrying out or in support of any invasion or armed
attack upon the Russian Federation, its territory, armed
forces, other troops or 1its allies.’('The Basic Provisions of
the Military Doctrine cf the Russian Federation’ adopted by
Presidential Decree No.1833 on 2 November 1993.)

2« Eg. The Antarctic Treaty, 1959, and the Moon Treaty.



12. The treaties reviewed here and in Part 1I, together with
the absence of a general treaty prohibition on the use of
nuclear weapons, show that the international community has
addressed the guestion of nuclear weapons through the medium of
practicai measures of disarmam;nt and non-proliferation, rather
than an attempt %o ocutlaw nuclear weapons or te achieve a
definitive statement on whether they are unlawful per se. The
preambles, substantive provisions and drafting histories of the
various treaties which have dealt with the guestion of nuclear
weapons clearly place those treaties in the context of
disarmament, as steps on the road to the goal of a more general
disarmament. Neither expressly nor impliedly do they attempt
to ocutlaw all uses of nuclear weagons. Nor do they support the

inference that the wuse of nuclear weapons 1is regarded as

unlawful under existing international law.

13. On the contrary, many of the provisions of those treaties
make sense only on the assumption that scme uses of nuclear
weapons are conpatible with existing international law. The
commitment mnade by the nuclear-weapon States in Protoceol II to
the Treaty of Tlatelolco would be entirely unnecessary if the
use of nuclear weapons was in any event prohibited by general
international law.-‘ Moreover, the declarations made by the
nuclear-weapon States at the time of signing or ratifying the
Protocel, which were not challenged by the parties to the
Treaty of Tlatelolco, indicate that those States consider there
are circumstances in which resort to nuclear weapons would be

lawful.
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14. The Non-Proliferation Treaty and the security assurances
offered by the nuclear-weapon States rest on the same
assumption. Although the Non-Proliferation Treaty is concerned
with possession, rather than use, of nuclear weapons, it is
based upon a balance of respSnsibilities between nuclear and
non-nuclear weapon States, which the agreement treats as two
distinct categories. Thus, States possessing nuclear weapons
are subject to markedly different obligations under the Treaty
from those which do not possess such weapons and undertake not
to acguire them. To treat the nuclear-weapon States in this
way 1s incompatible with the total prohibition of the use of
nuclear weapons. The entire structure of the Non-Proliferation
Treaty shows that the parties did not regard the use of nuclear
weapons as being proscribed in all circumstances. Mcreover,
the security assurances sought by non-nuclear-weapon States and
given by the nuclear-weapcn States c¢an only be regarded as
having any significance cn <the assumption that there are
circumstances in which nuclear weaprons might be used- without

vielating international law.

15. The only documents which do treat nuclear weapons as if
they were unlawful per se are a number of resolutions of the
United Nations General Assembly, starting with Resolution 1653
(XVI), paragraph 1 cf which declared that:
‘(a) The use of nuclear and thermonuclear weapons is
contrary to the spirit, letter and aims of the United
Nations and, as such, a direct violation of the Charter of
the United Nations;

(b) The use of nuclear and thermonuclear weapons would
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exceed even the scope of war and cause indiscriminate
suffering and destruction to mankind and civilization and,
as such, is contrary to the rules of international law and

to the laws of humanity;

(c)‘ The use of nuclear a;d thermonuclear weapons 1is a war
directed not against an enemy or enemies alone but also
against mankind in general, since the peoples of the world
not involved in such a war will be subjected to all the evils
generated by the use of such weapons:

(d} Any State using nuclear and thermonuclear weapens is to
be considered as violating the Charter of the United Nations,
as acting contrary to the laws of humanity and as committing

a crime against mankind and civilizatien.’

However, the resolution went on To reguest the
Secretary-~-General tc consult States atout the pessibility of
convening a conference to discuss & cgnvention prohiibiting the

use aof nuclear weapons.

16. This resolution was followed by resolution 2936 (XXVII),

paragraph 1 of which solemnly declared

‘on behalf of the States members of the Organizatioen,
their renunciation of the use or threat of force in all
its forms and manifestations in international relations
in accordance with the Charter of the United Nations, and

the permanent prohibition of the use of nuclear weapons.'’
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A series of subsequent resolutions® declared that the use of
nuclear weapons would be unlawful and called upon States to adecp:
a convention prohibiting their use and the threat of their use.
17. These resolutions are ;ot, of course, legally bindiné
instruments. Moreover, there are several .reasons for rejecting
any suggestions that they are declaratory o©of a rule of
customary international Jlaw forbidding all use of nuclear
weapons. First, an analysis of the voting figures reveals that
the rescolutions were controversial. Resolution 16533 (XVI) was
adopted by 55 votes to 20, with 26 abstentions. Of the nuclear
powers, France, the United Kingdom and the United States voted
against the resolution, while the Soviet Union voted in favour.
Resolution 2936 (XXVII) was adopted by 73 votes to 4, With 46
abstentions. The Soviet Union was one cf the sponsors of the
resolution and voted in its favour; France, the United Kingdom
and the United States abstained. The later resolutions also
failed to command the general support which characterised those
resolutions which have often been treated as declaratory of

customary international law.?®

18. Secondly, it is evident that many of those States which
voted for the resolutions concerned did not regard them as
stating such a custcmary law principle. In the case of
Resolution 1653, the link between the assertion of the illegality

of nuclear weapons in paragraph 1 and the reguest that the

25 Resolutions 33/71 B, 235,152 D, 36/92I, 45/59B, 46/37D and
47/53C.

26 103-18-18; 112-15-14%; 121-1%-6; 125-17-10; 122-16-22; and
126-21-21 respectively.
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Secretary-General consult States about the conclusion of a
convention to prohibit the use o¢f nuclear weapons raises the
guestion whether those States which voted for the resolution
regarded the use of nuclear weapons as lawful in the absence of
such a convention. Statements by a number of States, including
some of the sponscrs of the resolution, suggest that they did not
take such a position.?” The later resolutions also refer to the

adoption ©of a convention prohibiting the use of nuclear weapons.

19. Thirdly, in Resolution 2936 the prohibition of nuclear.
weapons was expressly linked to the renunci?tion of the use of
force ’in acceordance with the Charter of the United Nations’. The
resolution thus leaves open the possibility that nuclear weapons
might lawfully be used in self-defence, since the renunciation of
the use of force was clearly not intended to preclude the exercise
of that right. That was made ¢lear by <the Soviet Union, one of

the sponsors of the resoluzion,

7a
)

whose subseguent security
assurances given to the Conference on Disarmament made clear that
it regarded the use cf nuclear weapons as lawful where that was a

necessary measure of self-defence.

20. Finally, the significance of the General Assembly resclutions
has to be seen 1In the light of State practice as a whole,
including the congclusion of the agreements discussed above, the
failure to adopt a ccnven:ipn of the kind suggested by the General

Assembly, the decision not to discuss nuclear weapons at the

27 See, eg, the statement by Ceylon GAOR, 17th Sess., lst Ctee.,
1288th Mtg, para 8. See alsoc the discussion in UN Doc A/f921%,
vol.1l. pp.147~54.

22 See the statenent by the Soviet Union at A/PV.2040, pp.26-33.
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Diplomatic Conference on the Development of Humanitarian Law and
the statements and security assurances made by the nuclear powers
in the 1978 and in connection with the Treaty of Tlatelolco, all
of which indicates that there is no consistent State p;gctice from

which a customary law prohibition of nuclear weapons might have

developed.

II. Nuclear weapons in the light of the general law on the

use of force and conduct of hostilities. .

21. In the absence of a rule of international law
specifically prohibiting the use of nuclear weapons, the
legality of their use has to be assessed by reference to the
principles of law applicable to any use of armed force.
According to these principles, the use of force 1is lawful only
if it is in circumstances in which resort to force is
permissible under the principles enshrined in the United
Nations Charter and if it meets the reguirements of the law of
armed conflict regarding the conduct of hostilities. The
arguments which follow are based on the assumption that the
general laws on the conduct of hostilities are applicable;
they are however without prejudice to the peosition of other
States which may argue that this general law is not
applicable.

(1) The United Nations Char<er and the Use of Nuclear Weapons

22. The use of nuclear weapons by one State against another
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would amount to a violation of the prohibition on the use of
force in Article 2(4) of the United Nations Charter unless
that State could justify its action by reference to the

right of self-defence or a mandate conferred by the Security
Council in the exercise of its-bowers under Chapter VII of thé
Charter. Since the employment of nuclear weapons . under the
authority of the Security Council is improbable, this
submission will concentrate upon the guestion whether, and in

what circumstances, the use of nuclear weapons might

constitute a legitimate exercise of the right of self-defence.

23. For a State'é use of nuclear weapons to constitute a
legitimate exercise of the right of self-defence it would have
to comply with all the reguirements of the right of
self-defence. Those reguirenents are well known and néed not
be rehearsed here.?” If those reguirenments were mez, then the
use of nuclear weapons would not violate the Charter. It has,
however, been argued that the use c¢f nuclear weapons could not
comply with the reguirement that measures taken in

self~defence must be necessary and proportionate to the

29 They are discussed at length in the Court’s judgment on
the merits in the Case concerning Military and Paramilitary
Activities in and against Nicaragua, ICJ Reports, 1986,

p.3
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danger which they are designed to meet.® This view is based
upon the thesis that the effects of any use of nuclear weapons
would be so serious that it could not constitute a necessary
and proportionate measure, at least if taken in response to a
purely conventional attack ﬁand, in the view of some

commentators, even if taken in response to an attack by an

aggressor which itself employed nuclear weapons.

24. It has never been denied that recourse to nuclear weapons
would be a step of the utmost gravity and one only to be taken
in a case of the greatest necessity. The fact that none of
the States ‘possessing nuclear weapons has used those weapons

in any of the conflicts in which it has been involved since

1945 testifies to the caution with which the use of these
weapons 1is  regarded. Yet it 1s not difficult to envisage
circumstances 1in whizch a S<ate which 1s the victinm of

aggression can protect itself only by resorting to the use,
or the threatened use, of nuclear weapons. That would
particularly be the case where the aggressor itself employed
nuclear weapons to further its attack, since even a State with
a considerable superiority in conventional forces would be
likely to be overwhelmed in such circumstances. It could also
be the case, however, where a State sustains a massive
conventional attack which 1t has no prospect of successfully
resisting unless iz rescrts to nuclear weapons. To deny the

victim of aggression the right to use the only weapons which

3. The World Court Project on Nuclear Weapons and
International lLaw, Legal Menorandum (1993), p.13; Brownlie,
"Some Legal Aspects of the Use of Nuclear Weapons’ 14 ICLQ
(1965), p.437 at p.446.




might save it would be to make a mockery of the inherent right

of self-defence.

25. The contention <that the use of nuclear weapons would
never be a necessary and propo;tionate measure of self-defence
also rests upon assumptions regarding the likely effects of
resort to nuclear weapons which are unfounded. Those
assumptions take 1little account of the variety of nuclear
weapons which have entered use in the iast twenty years and
which afford to some States at least the possibility of a wide
range of nuclear responses to attack. In addition, those who
maintain that any resort to nuclear weapons by a State which
is. attacked will inevitably lead to an escalation in the
conflict and the use of further nuclear weapons by the
aggressor are guilty cf adopting a simplistic approach to the
highly difficult task of assessing the likely reaction of one

State to the actions of anocther.

26. Finally, this approach tc zhe limits of the right of
self-defence cannot be reconciled with the practice of States.
While those States possessing nuclear weapons have differed
over the circumstances in which resort to those weapons would
be legitimate, all have taken the view that their use would be
a lawful response to a serious act of aggression against them
or their allies which thgy were unable to resist by other
means.>' This approach has been endorsed by manv non-nuclear

States. Moreover, the statement of their positions by the

31 See the security assurances given by the nuclear powers
{above) . .




nuclear .powers 1in such contexts as adherence to Protocol II to
the Treaty of Tlatelolco and the 1578 security assurances have
not encountered opposition from the international community.

27. Once it is accepted that-resort to nuclear weapons could
fall within the scope of the right of self-defence, it would
be inappropriate for the Court to attempt, in the context of
an advisory opinion, to enter into detail about the
circumstances when it would be legitimate. At one level, all
that the Court would be doing would be to repeat the
conditions which any use of force must meet if it is to
constitute a legitimate act of self-defence. If, on the other
hand, the Court were to atteﬁ;t to give more detailed
guidance, it would run the risk of attempting to legislate in
the abstract for the taking of measures the legality of which
could be determined only by reference to concrete factual
circumstances. All zhat can really be said is that resort to
nuclear weapons in a particular case will be compatible with
the Charter 1if, in all the circumstances, it meets the

reguirements for the exercise of the right of self-defence.

(2) The Law of Armed Conflict

28, Assuming that a State’s use of nuclear weapons meets the
reguirements of self-defence, it must still conform to the
fundamental principles of the law of armed conflict regulating

the conduct of hostilities.
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29. It nrust however be recalled that not all of the
provisions of Additional Protocol I, 1977,apply to the use of
nuclear weapons. It has already been shown that the
tonference on .the Development of Humanitarian Law which
adopted-Protocol 1 proceeded f;om the outset on the basis that
it would not discuss the use of nuclear weapons as such and
that any innovations in the Protocol would be applicable only
to the use of conventional weapons. Those rules of customary
international law which were codified in the Protocol and
which were already applicable to nuclear weapons, however,
continued so to apply. On signing Additional Protocol I, the

United Kingdom therefore recorded its understanding that

the new rules introduced by the Pretocol are not intended to
have any effect on and do not regulate or prohibilt the use of

nuclear weapons.’>?

Similar declarations have been made oOn signing or ratifying
Additicnal Proteccol I by Belgium, Canada, Germany, Italy, the
Netherlands, Spain and <the United States. That these
declarations accurately reflect the applicability of the
provisions of the Protocol has now been confirmed by most

Commentators.3?

32 UK Misc.19(19%77), Cmnd.6927.

33 This is the view taken in the ICRC Commentary, note 6
above at p.5%3. See alsc Bothe, Partsch and Solf, New
Rules for Victims cf Armed Conflicts (1982), p.191,
Kalshoven, ‘Arns, Armaments and Internaticonal Law’ 191
Rec.de Cours (1985-I1) p.183 at 282-3, and Rauschning,
‘Nuclear Warfare and Weapons’, in Bernhardt (ed),
Zncyclopaedia of Puklic International Law, vol.IV, (1982),

g2
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30. It has been argued that the use (or at least some uses)
of nuclear weapons would violate various principles of the law
of armed conflict. These arguments will now be considered in

turn.

(a) The Principle that the parties to a conflict do not have

an unlimited choice of the methods and means of warfare.

31. It has been suggested® that the use of nuclear weapons
would violate the principle that the parties to an armed
conflict do not have an unlimited choice of the methods and
means of warfare, a principle stated iﬁ Article 22 of the
Hague Regulations, 1907,%® and reaffirmed in Article 35(1) of
Additional Protocol I. While that principle 1i1s undoubtedly
well established as part cf customary 1nternational law,
however, it cannot stand alcne as a prohibition of a
particular category of weapons. It 1s necessary to 1look
outside the principle in order to deternine what limitations
are imposed by customary or conventional law upon the choice
of methods and means of warfare. The argument thus begs the
question whether there exists some other principle of
international law which limits the right to choose nuclear

weapons as a means of warfare.

3 Singh and McWhinney, Nuclear Weapons and Contemporary
International Law (1989), p.1l15.

33 Regulations annexed to Hague Convention No.IV, Respecting
the Laws and Customs of War on Land, 1907, UKTS 9 (1910),
Cd.5030.
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32. The same is true of the argument based upon the ’Martens
Clause’ which appeared in the preamble to Hague Convention
No.IV respecting the Laws and Customs of War on Land, 1907.
A most recent version of this clause appears in Article 1(2)

of Additional Protocol I, 1977, which provides that:

‘In cases not covered by this Protocol or by other
international agreements, civilians and combatants remain
under the protection and authority of the principles of
iﬁternational law derived from established custom, from
the principles of humanity and from the dictates of.

public conscience’.

While the Martens Clause rakes clear that the absence of a
specific treaty provision on the use of nuclear weapons is
not, 1in itself, sufficient to establish that such weapons are
capable of lawful use, the Clause does not, on 1its own,
establish their illegality. The terms cf the Martens C(Clause
themselves make it necessary to point to a rule of customary
international 1lav which might outlaw the use of nuclear
weapons. Since the existence of such a rule is in question,

reference to the Martens Clause adds little.

(b) The ProRibition of Polson, Chemical Weapons and

Analogous Liguids anZ Materials.

33. The use of nuclear weapons has been said to violate the

long established prohibition cn the use of poiscn and poiscned

84




weapons,>® because the effects of radiation are described as
a form of poisoning.? In addition, some commentators have
invoked the provisions of the Geneva Protocol for the
Prohibition of the Use in War of Asphyxiating, Poisonous or
Other Gases and of Bacteriolo;ical Methods of Warfare, 1925,
which applies to ‘the use in war of asphyxiating, poisonous
or other gases, and of all analogous liguids, materials or
devices,’ on the ground that the effects of radiation make

nuclear weapons analogous to asphyxiating or poisconous gases.

34. The prohibitions 1n both Article 23{a) and the 1925
Protocol, however, were intended to apply only to weapons
whose principal effect was poisonous and not to those where
peison was a secondary effect.2s one leading commentator says
of the 1925 Protccel, its drafting history makes clear that

is restricted to

(2]
"

‘the scope raticne rmateriaze c¢f the Protoce
weapons the primary effect of wnich is teo asphyxiate or poison
the adversary.’* In the case of almost all nuclear weapons,

the primary effects are tlast and heat.

38 Article 23(a) Hague Regulations, 1907.

37 Singh and McWhinney, note 34 above, p.127,
Schwarzenberger, The Lezality of Nuclear Weapons (1958).

38 Kalshoven, note 33, above, p.284. See also McDougal and
Feliciano, law and Minimum World Public Order (1961), p.663.
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35. Moreover, when the United States became party to the 1925
Protocol in 1975, thirty years after becoming the world’s
leading nuclear power, it made no reservation of its right to
use nuclear weapons. It 1is inconceivable that a major nuclear
power would inadvertently assume a treaty obligation which
prohibited it from using one of the most important. weapons in
its armoury. Moreover, none of the other parties to the 1925
Protocecl suggested, at the time of United States ratification,
that the United States had assumed new obligations regarding

the use of its nuclear weapons. It would appear, therefore,

that the subsegquent practice of the parties to the 1925
Protocol does not sustain the interpretation placed upon its

terms by those who argue that 1t applies to the use of nuclear

weapons.

(<) The unnecessary sufferinc corincircie

3J6. Article 23(e) of the Hague Regulations prohibits the use
of rarms, projectiles or material calculated to cause
unnecessary suffering.’>’ This principle is designed to
protect combatants from the use of weapons which are
gratuitously cruel and, in the words of the St Petersburg
Declaration, 1868, ‘uselessly aggravate the sufferings of

disabled men, or render their death inevitable.’*® It has

3% An updated version of this provision appears in Article
35(2), Additional Protocol I, 1977.

«¢ The declaration, however, only prohibits the use of
projectiles of a weight below 400 grammes which are
explosive or are charged with fulminating or inflammable
substances. It does not prohibit the use of explosive
artillery shells.
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sometimes been argued that the use ©of nuclear weapons would

invariably violate this principle.”’

37. The principle, however, prohibits only the use of weapons
which cause unnecessary sufferIng or superfluous injury. It V
thus requires that a balance be struck between the military

advantage which may be derived from the use of a particular

weapon and the degree of suffering which the use of that
weapon may cause. In particular, it has to be asked whether
the same military advantage can be gained by using alternative
means of warfare which will cause a lesser degree of
suffering. The use of a nuclear weapon may be the only way in
which a State can concentrate sufficient military force to
achieve a particular objective. 1In those circumstances, it
cannot be said that the use of such & weapon causes
unnecessary suffering, however great the casuaities which it

produces among eneny combazants.”
(d) The princirie that the civilian przpulation nmust not

be made the object of an attack.

3J8. The sponsors of the present reguest have also argued
that any use of nuclear weapons would inevitably cause
widespread casualties amongst the civilian population and

would thus violate the principle that an enemy’s civilian

41 Brownlie, note 30 above, at p.450.

«2 Kalshoven, note 33, above, p.284; Green, The Contemporary
Law of Armed Conflict (1992), p.126; McDougal and
Feliciano, note 38 above, p.660.
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population is not a legitimate target in its own right.® This
principle is a part of customary internaticnal law and was
codified in Article 51(2) of Additional Protocol I, 1577. The
essence of this argument is that nuclear weapons cannot be used
in a wéy which enables a dzstinction to be drawn between
combatants and military .objectives on the .one hand and

civilians and civilian objects on the other. They are <thus

said to be inherently indiscriminate weapons.

39. It 1s certainly the case that nuclear weapons could be
directed against centres of civilian population or used in an
indiscriminate way. It is not true, however, that nuclear
weapons cannot be used 1n any other wav. Modern nuclear
weapons are capable of precise targetting and many are designed
for wuse against military objectives of guite small size. The

legality of a particular use of a2 nuclear weapon would depend

upon whether [t satisfied the criterion of proportionality,

y—

namely that <the 1liKely civilian casualties and damage to
civilian objects were not excessive in relation to the military
advantage expected to result from the attack.™ Once again, it

is not possible to generalize, since the legality of an

individual instance of the use of a nuclear weapon would depend

3 Brownlie, note 30 above; World Court Project, note 30.
« Kalshoven, note 33 above, p.285;




uypon the exact circumstances in which it was used.

40. The same answer has to be made to two related arguments.
First, 1t has sometimes been sald that the use of _nuclear
weapons would be unlawful bec;use it would make it impossible
for a State to discharge its obligations towards persons and
objects protected under the Geneva Conventions, 1949, such as
the sick, wounded and prisoners of war or hospitals, as such
persons and objects would inevitably be amongst the casualties
of any nuclear exchange. The deliberate targetting or
protected persons and objects would indeed be unlawful,
irrespective of the weapons used, but the Geneva Conventions do
not require the suspension of large scale hostilities merely
because of the proxinity of protected persons or objects.
Moreover, the argument overliccks the drafting histery of the
Conventions, and in particular, the rejection of proposals to
discuss the legality of nuclear weapons at the 1939 Conference.
As one commentator ﬁas put iz, ’'to argue like this 1s to lay a
heavier burden on the Geneva Conventions than they were ever

meant to sustain. ‘-’

a1, Secondly, it has been argued that the use of nuclear
weapons would inevitably cause so many civilian casualties
that it would anmount to the conrission of genocide.*® The

Court has stressed tha: genocide is a crime which ‘shocks the

¢s Kalshoven, op.cit.
t¢ World Court Proiecz, note 30 above.
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conscience of mankind, results in losses to humanity... and is
contrary to moral law and to the spirit and aims of the United
Natijons. '’ Genocide is, however, a crime of intent and Article
II of. the Genocide Convention, 1948, reguires ’'intent to
destroy,- in whole or in part,‘a national, ethnical, racial or
religious group, as such.’ To assume that the use of nuclear
weapons nmust be accompanied by such intent would clearly be
unfounded. The rule is not directed at collateral casualties

resulting from an attack against a military objective.
(e} The protection of the environment

42. Another argument is that the use of nuclear weapons
should be regarded as prohibited because of the effect that
it would have upon the natural environment.‘® This argument
rests on two sets of <treaty provisions. Article I of the

United Nations Convention on the Prohibition of Military or

any other Hostile Environmental Modification Technigues, 1977,

+7 Case concerning the Application of the Convention on the
Prevention and Punishment of the Crime of Genocide, Order
of 13 September 1993, para 51.

8 World Court Project, note 30 above.
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prohibits ’‘military or other hostile use of environmental
modification technigues having widespread, 1long-lasting or
severe effects as the means of destruction, damage or injury’
to another State. Article 35(3) of Additional Protocol I
prohibits the employment of ’‘methods or means of warfare which
are intended, or may be expected, to cause widespread,

long-term and severe damage to the natural environment.’‘

43. The Environmental Modification Technigues Convention,
however, 1s not really applicable to most cases in which
nuclear weapons might be used. That Convention was designed
to deal with the deliberate manipulation of the environment as
a 'method of war. Thus Article II of the Convention defines
the term ‘envirconmental mnodification technilgque’ as ‘any

technigue for changing - through the deliberate manipulation

of natural processes - the dynamics, composition or structure

of the Earth, including its rilota, lithosphere, hydrosphere

and atmosphere, or o©of outer space’. The effects on the
environment o2f the use cf nuclear weapons however, would
normally be a side-effect of those weapons. Article 15(3) of

Additional Protocol 1 is broader in scope, in that it is

applicable to the incidental effects on the environment of the

use of weapons. It was, however, an innovative provision.%

4 See also Article 33.
50 See the statement by the Federal Republic of Germany,
Official Records, VI, p.115.
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1t is therefore subject to the understanding, which was
discussed above, that the new provisions created by Protocoel I
would not be applicable to the use of nuclear weapons.

44. I£ has been sgggested that the use of nuclear weapons
would inevitably have such catastrophic effects on the
territory o¢f neutral States and States not party to a
conflict that it would viclate the principle laid down in
Article 1 of Hague Convention No V, Respecting the Rights and
Duties of Neutral Powers and Persons in case of War on Land,
1507, which provides that ‘the territory of neutral Powers is
inviolable.’ Whether the use of nuclear weapons would deposit
rédioactive fall-out on the territory of States not party to
the conflict would, however, depend uéon the type of weapon
used and the location at whizch 1t was used. The assumption
that any use cf nuclear weapons would inevitably have such an
effect 1is unfounded. Moreover, Hague Convention No V was
designed to protectbthe Tterritory of neutral States against
incursions by belligerent forces or the deliberate bombardment
of targets located in that territory, not to guarantee such

States against the incidental effects of hostilities.
Reprisals

45, Even if a particular use of nuclear weapons is contrary
to the 1laws of armed conflict, 1t remains necessary to
consider whether that use might be justified as a belligerent
reprisal. A belligerent reprisal is an action, taken by a

party to a conflict, which would normally constitute a




violation of the laws of armed conflict but which is lawful
because it is taken in response to a prior violation of that
law by an adversary. To be lawful, a belligerent reprisal
must meet two conditions. First, it must not be directed
against ‘persons or objects ‘against which the taking of
reprisals is specifically prohibited. Secondly, it must meet
the criteria for the regulation of reprisals, namely that it
is taken in response to a prior wrong, is proportionate, is
undertaken for the purposes of putting an end to the enemy’s
unlawful conduct and for preventing future illegalities, and
is a meéns of last resort.

46, The Geneva Conventions of 1;49 prohibit the taking of
reprisals against persons or objects protected by the
Conventions.?' That, however, would have little relevance
here, since it is difficult to conceive of the use of nuclear
weapons against such persons cr object . The Conventions do
not preclude the taking of reprisals against the enemy’s

civilian population or civilian cbjects in enemy territory.

47, Additional Protocol I, on the other hand, prohibits the
taking of reprisals against the civilian population (Article
51(6), civilian objects (Article 52{1)), historic monuments

{Article 53(c)), objects indispensable to the survival of the

51 Convention No.I, Article 46, Convention No II, aArticle 47
Convention No. II, Article 13, Convention No.IV, Art.33.
s2 See sectlion (d) above.
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civilian population (Article 54(4)), the natural environment
(Article 55(2)) and works and installations containing natural
forces (Article 56(4)). Again, however, these provisions are

widely regarded as innovative and thus as inapplicable to the

use of nuclear weapons.53

48. So far as the second condition for the conduct of lawful
reprisals 1is concerned, it has been argued that the use of
nuclear weapons could never satisfy the reguirements of
prcportionality and preventiveness. This argument, however,
suffers from the same flaws as the argument that the use of
nuclear weapons could never satisfy the reguirements of
self-defence. Whether the use of nuclear weapons would mest
the reguirements of preopcrtionality cannot be answered in the
abstract; it would depend vuposn the nature and circumstances
of the wrong which prompted the <aking of reprisal action.
Nor can 1t be ruled out that the retaliatcry use cf nuclear

weapons night have the effect of puziing a2 stop to a series of

n
fu
t

violations of the law by an agver v

s3 Kalshoven, note 33 abcvé, p.283. The ICRC Commentary,
note 6 above, does not include the reprisals provisions in
the list of provisions which it expressly regards as
applicable to nuclear weapcons, p.3¢5.




CONCLUSION

In conclusion, it is submitted that:

1. The legal question which forms the subject-matter of the
reguest by the WHO for an advisory opinjon in this case is not
one arising within the competence of the Organisation as
required by Article 76 of the WHO Constitution and Article
X(2) of the Agreement between the United Nations and the WHO,
and does not arise within the scope of its activities as
required by Article 96(2) of the United Nations Charter.
While the health effects of nuclear weapons are 2 legitimate
subject for the Organisation’s activities, the issue of
legality of the use of such weapons has no relevance to those
activities, or to the cbligations of Mernber States under the

WHO Constitution.

2. Alternatively, in thls case the Court should decline to

give an advisory opinion as reguested, because

{1) the legal guestion put to the Court does not
involve the ilnterpretation of any
constituticonal provision, decision or

resolution that is the subject of a dispute;
{ii) the WHO does not require the advisory opinion

to assist it carry out its constitutional

functions;
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(1ii)

(iv)

the reguest is motivated by political factors
which are extraneous to any requirement to
seek guidance as to the functions of the WHO;

and

any opinion given by the Court would be
unlikely to find general acceptance, and might
even prove detrimental to efforts to achieve

nuclear disarmament.

3. As regards the principles of law raised by the gquestion,

it is submitted

(1

(i11)

that:

the use z£f nuclear weapons would net involve a

breach cf{ Staztes’ obllgations under the WHO

there 1s no rule contalned in eitner customary

internaticnal law or treaty which expressly

[

cronizits all use c¢f nuclear weapons.

Meorecover, State practice regarding the
possessicn of nuclear weapons

necessarily 1implies that the use of nuclear
weapons would pbe lawfiul 1n proper circumstances;
the legality of the use of nuclear weapons must
thereiore be assessed in the light of applicable

les of international law regarding the us

cl

3
0

i
1

e}

-
-

of force and the conduct of hostilities, as for
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(iv)

(v)

other methods and means of warfare;

the use of nuclear weapons will not be
contrary to the Charter of the United Nations
if it meets th; criteria for the exercise of
the right of self-defence. Whether the use of
nuclear weapons meets those criteria will
depend upon the circumstances of each

individual case; and

nuclear weapons are not prohibited per se by
the law of armed conflict. Their use will be
lawful provided that it complies with the
general principles of the law regarding
unnecessary suffering and the protection of
the civilian pecpulation. Their use in
circumstances which would otherwlise be illegal
may mereover be lawiul 1f it constitutes a

legitimate belligerent reprisal.




