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1. INTRODUCTION AND SUMMARY 

By resolurion WHA 46.40 of May 14, 1993, the World Health Organization 

("WHO") has requesred an advisory opinion fmm the International Coun of Justice on the 

following question: 

In view of the health and environmental effets,  would the use 
of nuclear weapons by a Srate in war or other a m e d  conflict be 
a breach of its obIigations under intemationai law including the 
WHO Constitution? 

Upon receiving the request, the Coun decided that the WHO and its Member States are 

likely to be able to furnish information on the question and by order of September 13. 1993, 

fixed June 10, 1994 as the t h e  limit within which wrinen sratements relating to the question 

may be submined by the WHO and Member Srates in accordance with Article 66, paragraph 

2 of the Statute of the Coun. The United States hereby submits its sutement of views on 

this request.' This sratement examines the jurisdiction and discretion of the Coun to provide 

the requested opinion, and provides views of the Unired States regarding the legal quesrion 

presented to the Court. The legal question addresses issues relating to the use of nuclear 

weapons by a Sute in war or other a m e d  conflict. 

In the view of the United States. the Coun lacks jurisdiction to provide the requested 

opinion because the WHO has not been aurhorized to request an opinion on the legal question 

presented by the request. Were the Coun to determine thar i t  has jurisdiction ro provide the 

requested opinion. the United States believes that the Coun. in the exercise of the discretion 

provided by Article 65, paragraph 1 .  of its Stature. should decline to provide an opinion. 

The legal question presented by the requesr does not address the functions and 

responsibilities of the WHO. Rather. the question presented is vague and abstract. 

addressing complex issues which are the subject of consideration arnong jnrerested States and 

within other bodies of the United Nations which have an express mandate to address these 

'The United Stares is a Member of rhe WHO and. as an original Member of the 
United Nations, is a pany to the Stanite of the Coun by v ime of Article 93 of the United 
Nations Charter. 



maners. Under the c immsmms,  a decision by the Court in regard to the question m o t  

provide any practical guidance to the WHO in the performance of i u  functions. Such a 

decision, however. has the potentiai of undermining progress aiready made or being made on 

this sensitive subject as a result of effom in other fora and, therefore, is connary to the 

- interests of the United Nations Org&tion. 

For these reasons, the United States urges the Court to decline the request by the 

WHO to provide an opinion. Ln view of the -possibility that the Court may decide to provide 

an opinion, this statement also addresses the legal question .presented by the request. 

There is no general prohibition inconventional or nistomary international law on the 

use of nuclear weapons. On the contrary, numerous agreements regulating the possession or - 
- 

use of nuclear weapons and other state practice demonstrate that their use is not deemed to 

be generally unlawful. Moreover, nothing in the body of international humanitarian law of 

armed confiict indicates that nuclear weapons are prohibiteci S. Finally, there is no 

basis for concluding that the use of nuclear weapons would violate the obligations of Member 
.~ 

States under the WHO Constitution. 

In view of the irnponance of the legal question presented, the United States requests 

rhe oppomniry to provide further cornmenü or observations relating to that question should 

the Court determine to respond to the request. 



II. THE WHO IS NOT COMPETENT TO REOUEST AN OPINION ON THE 

-. LEGALITY OF THE USE OF NUCLEAR WEAP - ONS. 

Article 65, paragraph 1, of the Statute of the Coun authorizes the Court to give an 

advisory opinion: 

. .-.-on any legal question at the request of wbatever body may 
be authorized by or in accordance wirh the Charter of the United 
Nations to make such a request. 

Article 96, paragraph 1, of the United Nations Charter provi&s that the General 

Assembly or the Security Council may request the International Court of Justice to give an 
.- - 

advisory.opinion on any legal questions. Article 96, paragraph 2, provides that other organs 

of the United Nations and specialized agencies, which may at any time be so authorized by 

the General Assembly, may also request advisory opinions of .the Court on legal questions 

arising within the scope of their activities. As the Coun has reco-gized, it has jurisdiction to 

provide an advisory opinion to a special~ed agency only to the extent authorized by the 

General Assembly .' ~. 

In 1947, the WHO was authorized by the General Assernbly to request advisory 

opinions of rbe Courton legal questions arising within the scope of its activities. in 

accordance with Anicle 96, paragraph 2. of the Chaner, Article 76 of the Constirution of the 

WHO and Article X, paragraph 2. of the Agreement between the United Nations and the 

WHO.3 

2 Intemretation of PeaceTreaties With Bulearia. Hunearv and Romania. Advison! 
Ouinion, I.C.J. R e ~ o r ü  1950, p. 70; see also S.  Rosenne. The Law and Practice of the 
International Coun,..(Zd ed. 1985). pp. 660-61, 714, 726. 

'G.A. Res. 124(II). (15 November 1947). U.N. GAOR, 2nd Sess., at 28, U.N. Doc. 
Al.519. 



Article 76 of the Consnaition of the WH0 providts: . 

Upon authoritation by the General Assembly of the United 
Nations or upon authorization in accordance with any agreement 
between the Organization and.thc United Nations. the 
Organization may request the International Court of Justice for 
an advisory opinion on any legal question arising within the 
competence of the Organization.' 

- 
-. 

Article X, paragraph 2. of the Agreement between the WHO and the United Nations 

provides: 

The General Assembly authorizes the World Health 
Organization to request advisory opinions of the International . - 

Court of Justice on legal questions arising within the scope of its 
competence other than questions concerning the mutual 
relationships of the Organization and the United Nations or 
other specialized agencie~.~ 

In accordance with the Charter, the Stature of the Court and the authorization of the 

General Assembly, the WHO may not request an opinion on any legal question it chooses. 

The legal question must arise within the scope of its ~ompetence,~ and must not concem the 

- .  . 

'Constitution of the World Health Organization. 22 July 1946, 14 U.N.T.S. 185. 

5 Agreement Beween the United Nations and the World Health Organization, 12 
November 1948. 19 U.N.T.S. 193. The Agreement was adopted by the First World Health 
Assembly on July 10, 1948. 

6 Because the Agreement benveen the WHO and the United Nations authorizes requests 
for advisory opinions on legal questions arising "within the scope of its competence" while 
Anicle 96 of the United Nations Charter authorizes such requests in regard to questions 
arising "within the scope of the activities" of the specialized agency, the legal question that is 
the subject of a request must arise both within the scope of the legal activities of the WH0 
and within the scope of its competence. -- 



munial relationships of the WHO with the United Nations or other speciahd agencies:' 

The WHO invoked this authority to request an advisory opinion of the Court on one 

earlier occasion. In 1980, it requested an advisory opinion conceming the interpretation of a 

1951 agreement between the WHO and Egypt.' That request dealt with a legal question 

within the competence of the WHO, since it involved the interpretation and application of an 

agreement concluded by the WHO and a Member State r e l a ~ g  to the establishment of the 

WHO Regional Office for the Eastern Mediterranean. . No. question arose regarding the 

- competence of the WHO to request an opinion on that question. 

B. The WHO Lacks Com~etence to Reauest the Ouinion. 

The question presented by the WHO addresses the nght of States, under international 

law and the WHO Constitution, to use nuclear weapons in war or other anned conflict. The 

WHO has no authonty under its Constitution to address this question. 

1. The Mandate of the WHO is to Assist States in Enhancine the Provision of Health 

Services. The WHO is one of a number of specialized agencies brought within the United 

Kations system in accordance with the United Nations C h a ~ e r . ~  As recognized in the 

Charter. these agencies have wide international responsibiliries defined in their basic 

instruments in economic, social, cultural, educational, health. and related fields.1° In this 

regard, their technical funcrions and mandates differ markedly from the political funcrions 

and mandates of the General Assembly and Securiy Council. 

The mandate of the WHO is set out in its Constitution. which describes the objective 

7 The legal question presented by this request does nor concern the mutual relationships 
of the WHO with the United Nations or other specialized agencies. 

'Intemretation-of.the Agreement of 75 March 1951 Between the WHO and Eevot, 
Advisorv Ouinion. I.C.J. Reoons 1980. p. 73. 

-- - 
9 U.N. CHARTER. AN. 57. 63. 

"Id., - An.  57. 



of the ûrganization and the functions through which it is to achieve that objective. The 

objective of the WHO is the "anainment by ai l  peoples of the highest possible levels of 

health. "11 Under the Constitution, this objective is to be achieved through the promotion and 

development of technical programs directed at enhancing the provision of health services to 

the populations of Member States. For example, the WHO is: "to assis in strengthening 

health services" (2(c)); "to establiih and maintain such administrative and technical services. 

as may be required, including epidemiological and sfatistical services" (2(f)); "to promote. in 

CO-operation with other specialized agencies where necessaj, the improvement of numtion, 

housing. sanitation, recreation, economic or working conditions and other aspects of 

environmental hygiene" (2(i)); "to promote improved standards of teaching and training in 

the health, medical and related professions" (2(0)); and "to develop. establish and promote 

international standards with respect to food, biological, pharmaceutical and similar products" 

(2(u)). 

Nathing in the objective or descnbed functions of the WHO suggests that the 

Organization has responsibility or authonty in regard to the use of nuclear weapons. As the 

Legal Counsel for the WHO stared in 1992 in explaining why the General Cornmittee of the 

Forp-Fifth World Health Assembly rejected a proposal for an agenda item that would seek 

an advisory opinion from the Court on the legality of the use of nuclear weapons: 

Whether the use of nuclear weapons is legal or illegal is a 
question which dws not so readily fit the 22 constitutional 

-- functions of WHO under Article 2 or the 13 Health Assembly 
functions under Article 18." 

Moreover, the WHO has not identified any other provision in the WHO Constitution that 

would provide a basis for a request to the Court for an opinion concerning the legality of the 

use of such weapons. 

I I  WHO Constitution, note 4.  An. 1. 

"WHA. Plenary Verbatim Records. Doc. WHA4511992lREC12, p. 223 (May 13. 
1992). 



2. The WHO Resolution Does Not Identifv a Basis for Such a Reauest in the WHO 

Constitution. The resolution by which the WHO determined to request an opinion regarding 

the legality of the use of nuclear weapons contains nine preambular and two operative - 

paragraphs. Nom of those provisions identifies a responsibility or authonty of the WHO 

- which would provide a basis for requesting an opinion on that question. 

The second preambular paragraph notes the Report of the Director-General on health 

and environrnental effecü of nuclear weapons, refemhg to document A46130." The 

paragraph, however, fails to identify what aspects of that report provide a basis for the 

requ't. The report, like earlier repom on-thi~~subject issued.by the WHO," does not make 

any reference to the question of the legaiity of the use of nuclear weapons. - 
- 

The third preambular paragraph rccails thrw previous WHO resolutions a d h s i n g -  

the "effecü of nuclear war on heaith and health services". None of these resolutions 

addresses the legality of the use of nuclear weap~ns . '~  The fiNi preambular paraagaph. 

recalls other WHO resolutions addressing sustainable development16 and environmental - 
degradation.'? Those resolutions do not purpon to address the subject of nuclear weapons. 

Nonetheless, they are included in the WHO Resolution to introduce a statement refemng to 

"WHO Doc. A46130, Report by the Director-General. Health and Environmental 
Effects of Nuclear Weavons, (April 26, 1993). 

"Effects of Nuclear War on Health and Health Services, (Geneva, World Health 
Organization. 1984); WHO Doc. A38lINF. Doc.15, Effects of Nuclear War on Health and 
Health Services, (April 10, 1985); Effects of Nuclear War on Health and Health Services, 
(Geneva. World Health Organization, 2d ed. 1987); WHO Doc. A44lINF. Doc.15. Effects of 
Nuclear War on Health and Health Senrices, (April 25, 1991). 

"World Health Assembly ("WHA") Res. 34.38 (1981); WHA Res. 36.28 (1993); 
WHA Res. 40.24 (1987). 

.- 

' 6 W ~ ~  Res. 42.26 (1989) addresses the sustainable and equitable use of global 
resources in the context of health and socioeconomic development. 

"WHA Res. 45.31 (1992) concerns an environmental health strategy which includes 
disease prevention and risk assessment programs as well as the development of global data 
bases on environmentd health hazards. 



the short and long term enviromnental consequences of the use of nuclear weapons. 

The preambular paragraphs refer specifically to the WHO C~XEtituti~n in two 

instances. The fust preambular paragraph makes a passing reference to "principles laid 

down in the WHO Constitution", without specifying which ones may have a bearing on its 

authority to make this request. The United States is unaware of any such principles.18 The 

eighth preambular paragraph refers to specific provisions of the Constitution sening out some 

of the functions of the Organization. The specific provisions identified address the role of 
-. . 

the WHO to act as the directing and coordinating authority on inurnational health work 

(Article 2(a)); to propose conventions. agreements and regulations.(Article 2(k))I9; to report 

on adminisuarive and social techniques affecting public health from preventive and curative 

points of view (Art. 2(p)); and to take al1 necessary action to auain the objectives of the 

Organization (Art. 2(v)). These functions. similar to the ones discussed above, describe 

activities that serve to assist the WHO in the promotion and development generally of 

technical programs to enhance the provision of health services. 

The remainder of the preambular paragraphs reiterate the longstanding concerns of the 

WHO in regard to the effects that the use of nuclear weapons would have on health and the 

environment. The fourth preambular paragraph States that no health service in the world can 

alleviate in any significant way a situation resulring from the use of even one single nuclear 

weapon. The sixth and seventh preambular paragraphs state thar prima- prevenrion is the 

only appropnate rneans to deal with the health and environmental effects of the use of such 

18 The WHO Constitution sets out ten pnnciples relaring generally to the promotion 
and protection of health. None of these mentions nuclear or any orher weapons. The only 
reference that even remotely bears on the subject of war or armed conflict is the declaration 
that "The health of al1 people is fundamental to the anainment of peace and security and is 
dependent upon the fullest cooperarion of individuals and stares." WHO Constitution, third 
principle, a note 4. 

19 The mandate ro propose conventions must be read in conjunction with Article 19 of 
the WHO Constitution. which expressly confines this authonry to maners within the 
competence of the Organization. See also Anicle 23. which contains sirnilar limitations 
relating to the authonry of the Assembly ro make recommendations. The mandate to adopt 
regulations must be read in conjunction with Article 21. which confines that authority to a 
discrete list of technical healt, marters. 



weapons and note the concerns of the world health community about the thnat to health and 

the environment frorn such weapons. The ninth preambular paragraph states that primary 

prevention of the h d t h  hazards of nuclear weapons requires clarity about the statu in 

international law of their use. 

While these provisions serve to ernphasize the concem of the WHO for the heaith 

effects of the use of nuclear weapons, they do not idenufi any basis for the WHO to address 

the legality of the use of such weapons. The emphasis that the WHO places on the health -~ 
and environmental effects in the question p r ~ e n t e d  to the Coun, when read in the context of 

the preambular paragraphs, however, suggesrs rhat the effecrs of the use of nuclear weapons 

are reIied upon to provide the basis for the request. The United States cannot agree that the - 

WHO Constitution can be consaued to provide the WHO with cornpetence to address the 

legaliry of any acrivity that could effect the health of Mernber States' populations. 

While the WHO has authonty to seek opinions on legal questions that anse within the 

scope of its cornpetence, it must base its request upon sorne provision of its Constitution that 

establishes its responsibility or authority in regard to the rnaner that is the subject of the 

question. It is not sufficient thar such activity produce effects that concem the Organization 

or which the Organization may be required to address. There are few activities in which 

Srares are engaged today that could not arguably corne within the authonty of the WHO 

under such a construction of its Constitution. 

-. The Legai Counsel of the WHO rejected the argument that the Constitution of the 

WHO can be consmed to provide comperence to requesr an opinion on the legality of the 

use of nuclear weapons based on the health and environmental effects of such activities. 

During the discussion within the World Health Assernbly in 1993 of the proposa1 to make the 

present request for an advisory opinion and in response to questions put to hirn, the Legal 

Counsel for the WHO advised Mernber States on two occasions that the present request was 

nor within the cornpetence of the World Health Assembly: 

It is not within the normal cornpetence or mandate of the WHO 
to deal with the lawfulness or illegality of the use of nuclear 
weapons. In consequence, it is also not widiui the normal 
cornpetence or mandate of the WHO to refer the lawfulness or -- 



iiiegaiity question to the hanational Court of Justice. 

-. 
The question of nuclear weapons falls squarely within the 
mandate of the United Nations and is being dealt with by it. and 
in consequence it is clearly within the mandate of the United 
Nations.General Assembly; should it wish, to refer the question 
of iiiegaiity to the International Court of Justice for an advisory 
opinion." 

3. The WHO Reauest Runs Counter to the hactice of the WHO and the Intemational 

Communi~.  The WHO has, to our laiowledge, never attempted to regulate the use of 

nuclear weapons, for the obvious reason that it has no c6inpetence or capability to do sa. 

While concern in the international community about the possible use of nuclear weapons has 

been widespread since 1945, the WHO did not begin to address this subject until the 1960's. 

At that time, and until it detennined in 1993 to seek the requested opinion, it confined its 

actions to the effects of such weapons on health and heaith services. 

Beginning in 1961 and continuing off and on through the following years, the WHO 

focused on the heaith risks associated with testing and use of nuclear weapons. adopting a 

number of resolutionszl and issuing a number of reports" on this subject. None of these 

resolutions or reports made any reference to the question of the legality of the use of nuclear 

weapons in war or other armed conflict. 
.. . 

At the World Health Assembly meeting in 1992. a number of States proposed a draft 

resolution under an agenda item entitled "Health and Environmental Effects of Nuclear - 
Weapons" which would have requested the Director-General to refer the matter to the 

Executive Board to srudy and formulare a request for an advisory opinion from the Coun on 

'%A Verbatim Records A146/1993/REC12, p. 278 (May 14, 1993); see also similar 
statement in Cornmittee B. WHA Summary-Records A/46/1993/REC/3, p.265 (May 12, 
1993) and statement in 1992 to the plenary of the 45th WHA. note 12, pp:223-224. 

"WHA Res. 14.56 (1961); WHA Res. 19.39 (1966); WHA Res. 26.57 (1973); WHA 
Res. 34.38 (1981); WHA Res. 36.28 (1983); WHA Res. 39.19 (1986); WHA Res. 40.24 
(1987). 

22 note 14. 

10 



the statu of nuclear weapons in view of their effects on health and the avironment." The 

Assembly took no action on the draft re~olution.~' However, the same item was included on 

the provisional agenda for the 1993 meeting." In preparation for that meeting, the WHO 

Director-Generai prepared a report on the subject reviewing the previous WHO work on the 

matter and summarizing the conclusions of that work.= That report, Iike earlier reports. did 

not make any reference to the legalily of the use of nuclear weapons. 

In fact, questions relating to the use of nuclear weapons in tirne of war or other 

armed confiicu are reserved for States or other bodies withh the United Nations system. 

The United States has been actively engaged in bilateral and multilateral consultations with 

other Staw to address issues relating to the possession and use of nuclear weapons. Within 

the United Nations system, the subject of nuclear weapons is within the mandate of the 

Conference on Disarmament, the Security Council and the Generai Assembly. These bodies 

not only have the mandate to address the highly complex and sensitive issues relaring CO 

nuclear weapons but also the necessary technical and political expertise. The Legal Counsel 

of the WHO, in explainine why the General Cornmittee at the Fony-Fifth World Health 

Assembly rejected a proposal for an agenda item that would seek an advison> opinion on the 

legality of the use of nuclear weapons, noted: 

We musr respect the original mandates of the other bodies in the 
United Nations system. This is a maner that has been stressed 
by both the Director-General of WHO and the Secretary-General 
of the United Nations. Consequently, it might be considered 
bener if the matter of the legal status of the use of nuclear 

"WHO Doc. A/45/A/Conf.Paper No.? (May 9 ,  1992); see also, suma notes 12 and 
20, with accompanying text. 

"WH~45/1992/RECl3. p.5. The General Cornminee voted 6 to 3, with 9 
abstentions, not to include this draft resolurion on the agenda. 

25WH0 DOC. A46i30. note 13. 

261d. - 



weapons were handled in such a way that the question was 
raised through forums of the United Nationsn 

Progress has bem made on both bilaterai and multilaterai levels cuimimting in successful 

conuibutions to.internationa1 security and stabiiity. - -  

The resulting conmbutions include a long list of historic arms conml agreements 

which are described in Chapter IV of this  tat te ment.^ The recently concluded START II 

Treaty will reduce even further the number of nuclear weapons held by the leading nuclear- 

weapon States and conmbute significantly to increased stabiiity. Negotiations-in the Geneva 

Conference on Disarmament on a comprehensive test ban ueaty are a priority task, and 

efforts to achieve the indefinite extension of the Non-Proliferation Treaty are well underway. 

Finally, technical, legal and policy experts regularly meet within the numerous compliance ~- 

and implementation bodies established by various treaties to work out detailed 

irnplementation issues, conmbuting to the successful operation of established regimes: In 
. . 

sum, concerned States have for decades successfully marshalled their resources - in terms of 

technical capability, political will and national resolve -- to address the problems of 

proliferation and con td  of nuclear weapons, but these efforts have uniforrnly been 

conducted in charnels possessing the necessary technical ability and political authority to 

address such maners. 

While the WHO might concem iüelf with measures to protect human health from the 

effects of some hypothetical future use of nuclear weapons, this would not tum in any way 

on the Court's view of the legality of such use. Ratber, the request for an advisory opinion 

is an anempt to pursue political objectives with respect to nuclear weapons that connibutes -. 

nothing to the fulfillment by the WHO of its functions under its Constitution. Accordingly, 

the question presented by the request for an advisory opinion i s  not one within the 

competence of the WHO.. - - 

- - 
"45th M A  Plenary, note I I ,  p. 273. 

28 Infra, pp. 16-31. - 
12 



III. JN THE EXERCISE OF ITS DISCRETION. THE COURT 
SHOULD DECLINE TO ISSUE AN OPINION 

It is weii established thar pumant  to Article 65 of i ü  Statute. the Coun has discretion 

whether to provide an advisory opinion where it othenvise has jurisdiction to entertain the 

r e q ~ e s t . ~ ~  Where the proposed opinion would serve to assist another organ of the United 

Nations in understanding and carrying out irs responsibilities, the Coun should be reluctant 

to refuse such a request. Thus, inihé cases where rhis question has ansen, the Coun has 

often indicated that in principle it should not refuse to provide an opinion when requested by 

another organ of the United Nations or a specialized agency." 

291ntemretation of Peace Treaties With Bulearia. Hungarv and Romania. Advison! 
Opinion. I.C.J. Reoom 1950, p. 65 at p. 72; Reservations to the Convention on the 
Prevention and Punishment of the Crime of Genocide. Advisorv Ouinion. 1.C.J. R ~ D O ~ S  
1951, p. 19; S. Rosenne, note 2, pp. 652, 658, 698. - 

'oJudgnents of the Administrative Tribunal of the International Labour Oroanization 
Upon Com~laints Made Againsr the United Nations Educational Scientific and Cultural 
Oroanization. Advisorv Ooinion. I.C.J. Reoons 1956, p. 86; Intemretation of Peace Treaties 
Wirh Bukaria. Hunearv and Romania. I.C.J. Repons 1950. pp.71-72; Reservations to the 
Convention on the Prevention and Punishment of the Crime of Genocide. I.C.J. Repons 
1951, p. 19; Roseme. suera note 2, p. 709. In other instances. the Court has indicated that - 
only for compelling reasons should the Court decline to provide an opinion where it 
othenvise has jurisdiction. Judments of the Adminisrrative Tribunal of the I .L.0,  
Advisonr Ovinion. I.C.J. Reoons 1956. p. 86. The Coun. afrer satisfying itself that the 
procedures adopted ensure the application of the principle of equali'. of panies. concluded 
that: 

Notwirhsrandin: the permissive character of Anicle 63 of 
the Statute in the maner of advisory opinions. only 
compelling reasons could cause the Coun to adopt in this 
maner a negative anitude which would imperil the 
working of the regirne established by the Statute of the 
Adminisuative Tribunal for the judicial protection of 
officiais. 

Subsequently, the Court has reirerated the view that an opinion should be provided unless 
there are "compelling reasons to the conzrary" without specifying the harm that a refusal to 
grant 'the request for the opinion would have to the UN sysrem. Aoolicabiliw of Anicle VI. 



However, in no case has the Court been asked to provide an opinion on an absuact 

question, the answer to which could not reasonably be expected to provide practical guidance 

to the f u l f h e n t  of the functions of the requesting body. Unlike other requesu for advisory 

opinions, the present request does.not.present a dispute or situation upon which specific legal 
- advice can usefully be given. Rather, the requen prrsents a very general and vague question 

that would of necessiry involve complex legal. technical, political and pracucal 

considerations. These manen cannot usefuiiy be addressed in the absuact without reference 

to the specific circumstances under which any use of nucleai weapons would be - - -  

contemplated. The Coun should not, on a maner of such fundamental importance, engage in 

speculation about unknown future - situations. 

Where the issuance of an opinion will not provide any practical guidance to the 

requesting body, ihere is little reason for the Court.to grant the request. Moreover, where 

providing an opinion might create difficulties for another pan of the United. Nations 

Organization in carrying out iü  responsibilities, the Coun may appropnately determine that 

the Organization is bener served by the Coun's declining a request." 

An opinion on this complex and sensitive maner could serve to complicate the work 

of States or other United Nations bodies. perhaps undermining the progress already made in 

this area. As the WHO Assembly noted in irs resolution making the request for this opinion, 

"rnarked differences of opinion have been expressed by Member States about the lawfulness 

Section 22, of the Convention on the Privile~es and Immunities of the United Nations 
.4dvisorv O~inion. I.C.J. Re~ons  1989, p. 191. 

31 In exercising iü  discretion in this maner, the United States believes that it is 
appropnate for the Coun to take into account the significant number of States that did not 
express suppon for this request. At the 1993 WHA meeting, a draft resolution providing for 
this request to the Coun was .tabled. It first was acted.upon in Comrninee B. where, after 
considerable debate, it was approved on May 12 by a vote of 73 of the 187 Members of the 
WHO. Thiny-oneMembers opposed (including the United States), 6 abstained, and 77 
States did not panicipate. The resolution was then introduced in plenary session, where. 
after further debate, on May 14 it was formally adopted by a vote of 73 of the 187 
Members. On this occasion, however, 40 Members opposed (including the United States), 
10 abstained, and 64 States did not panicipate. 



of the use of nuclear weapons."" The substantiai progrcss made ta date in comolling the 

possession and w of nuclear weapons has been possible because States have set aside their 
-. 

differences and concennated on agreeing upon practical measures to reduce the danger of 

nuclear conflic_t. hnourifements by the Coun on the absrract question of the legality of the 

use of nuclear weapons could well undermine this progres and compel States to nim to a 

fruitless debate about the legal implications of the Court's pmnouncements. 

For these reasons, the United States believes the Coun should, in the exercise of its 
.. .. 

discretion under Article 65 of its Statute, decline to provide a response to the q u e s t .  

-- 
3 

"WHA Res. 46.40 (1993). ninth preambular. 
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IV. THE SUBSTANCE OF THE OUESTION POSED 

As described below, some States have by agreement undataken not to possess or use 

nuclear weapons under any cire- and others have undenaken not to use such 

weapons in certain defmed areas. Apan from this. there is no prohibition -in conventional or 

customary international law on the use of nuclear weapons. On the.conaary, international. 

law is replete with agreements that regulate the possession or use of nuclear weapons, 

providing mong evidence that their use is not deemed to be generally unlawful. The 

practice of States, including the Permanent Members of the Security Council. al1 of whom 
. - 

maintain significant stocks of nuclear weapons. further proves this point. 

Funher, nothing in the body of the international humanitarian law of armed conflict 

indicates that nuclear weapons are prohibited p g  -. As in the case of other weapons, the 

legaiity of use depends on the confonnity of the particular use with the d e s  applicable to 

such weapons. This would, in tum, depend on factors that can only be guessed at, including 

the characteristics of the panicular weapon used and its effects, the military requirement for 

the destruction of the target in question and the magnitude of the risk to civilians. Judicial 

speculation on a matter of such fundamental importance would be inappropriate. 

.- . Finally, there is no basis whatsoever for concludin~ that the use of nuclear weapons 

would violate the WHO Constitution. Nothing in the Constitution can be construed as 

establishing such a prohibition. Indeed, as previously indicated in~this submission. the 

question of the legality of the use of nuclear weapons is not within the cornpetence of the 

WHO. 

B. There is No General Prohibition on the Use of Nuclear Wea~ons 

It is a fundamental pnnciple of international law that restrictions on States cannot be 

prësumed but must be found in conventional law specifically accepted by them or in 

customary law generally accepted by the community of nations. There is no general -- 



prohibition on the use of nuclear weapons in any international a s m e n t .  There is likewise 

no such prohibition in customary international Law. Such a customary prohibition could onlv 

result from a general and consistent practice of States followed by them from a sense of leeal - 
obligation. We submit, based on the following analysis of the agreements, conduct and 

expressed views of States, that there is no such practice. 

1. Customarv Law. Customary international law is created by a general and 

consistent practice of States followed by them from a sense of legai obligation." Evidence of 

a customary n o m  requires indication of "extensive and virtually uniform" State practice, 

including States whose interests are "specially a f f e c ~ d . " ~  Among the actions of States that 

contribute to the development of customary international law are international agreements 

concluded by them. governmental acts, and official statements of what the law is considered 

to be. (However, mere llortatory declarations or acts not based on a perception of legal 

obligation would not suffice.)" 

With respect to-the use of nuclear weapons. customary law could not be created over 

the objection of the nuclear-weapon States, which are the States whose interests are most 

specially affected. Nor could customary law be created by abstaining frorn the use of 

nuclear weapons for humanitarian. political or milita. reasons, rather than from a belief rhat 

such abstention is required by law. Among the more important indicators of State practice in 

this area are the international agreements that regulate but do not prohibit nuclear weapons. 

the acquisition and deployment of nuclear weapons by the major militan powers. and the 

official views expressed by States on this question. 

2. International Aoreernents. We are aware of no international agreement -- and 

certainly none to which rhe United States is a Pany -- that contains a general prohibition on 

33 See Restatement of the Foreion Relations Law of the linited States. Vol 1. Section 
102. Case Concemne rhe Continental Shelf (Libyan Arab Jamahiriya v. Malta) 1CJ Reoons 
1985, pp. 29-30. 

-- - "North Continental Shelf Cases (Federal Republic of ~ e h a n ~  v. Denmark), 1969 
I.C.J. Reoom p. 43. - 

35 See 7 Encvclo~edia of Public International Law. pp. 62-63 (1984). - 
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the use of mclear weapons. On the conuary, it is evident tbat existing agreements proceed 

from the assumption that there is no such general prohibition. 

a. Use of other weaoow. There arc a munber of prohibitions in intemationai 

agreements on the w . o f  other specific categories of weapons. These include: biological and 

chemical weapons (the 1925 Geneva Prot~col);'~ the use of environmentai modification 

techniques as weapons (the 1977 Environmentai Modification Convention);" exploding 

bulles (the 1868 Declaration of St. Petersburg);"-and weapons with-non-detectable fragments 

(the 1981 Convention on Specific Conventionai ~eapons)." This pattern irnplies that..there 

is no such general prohibition on the use of nuclear weapons, which would otherwise have 

found expression in a sirnilar international agreement. 

b. Amemenü Remlatine Use of Nuclear Wea~ons. A few internationai 

agreements regulate the use of nuclear weapons, doing so in a way that indicates there is no 

general prohibition on the use of such weapons. For example, there are.agrcements,tbat. . 

prohibit the use of nuclear weapons in panicular regions: Antarctica (the Anrarctic Treaty);" 

Latin Amenca (the 1967 Treaty of Tlatelolco);" and the South Pacific (the South Pacific 

16 Protocol for the Prohibition of the Use in War of Asphyxiating. Poisonous or Other 
Gases, and of Bacteriological Methods of Warfare, 17 June 1925, 94 U.N.T.S. 65. 

"Convention on the Prohibition of Military and any other Hostile Use of 
Environmental Modification Techniques. 18 May 1977, 1125 U.N.T.S. 3. 

18 Declaration Renouncing the Use. in Time of War, of Explosive Projectiles under 
400 Grammes Weight. 11 December 1868, in Roberts & Guelff. Documents on the Laws of 
War (1989). - 

39 Convention on Prohibitions or Restrictions on the Use of Certain Conventional 
Weapons Which May be Deemed to be Excessively Injurious or to Have indiscriminate 
Effects, 10 April 1981, in Robens & Guelff, Documenü on the Laws of War (1989). 

'O~ntarctic Treaty, 1 December 1959, 402 U.N.T.S. 71. 

4 1  Treaty for the Prohibition of Nuclear Weapons in Latin America, 14 February 1967, 
634 U.N.T.S. 281. 



Nuclear Free Zone Treaty)." 

The Antarctic Treaty prohibits ai l  nuclear explosions on the Antarctic continent. The 

Treaty of Tlatelolco prohibits the Latin Amencan PMes from using nuclear weapons under 

any circumstances; at the same tirne, two separate Additional Protocols, to which 

nuclear-weapon States are invited to adhere. obligate them to observe the same prohibition 

within a defined area in the Western Hemisphere. Simiiarly, Protocol 2 to the South Pacific 

Nuclear Free Zone Treaty (to which nuclear-weapon Statesarc.mvited to adhere) prohibits 

Protocol Parties from using nuclear weapons against any Treaty Party. These provisions 

would make no sense if there were already .a general prohibition on the use of nuclear 

weapons. ~. 
- 

c. Aereements remlatine manufacture. testine or t os session. A number of 

international anns control agreements prohibit or regulate the manufacture, testing or 

possession of nuclear weapons or systerns for their delivery. These include the 1963 L i e d .  

Test Ban Treaty," the 1967 Outer Space T ~ a t y , ~  the 1968 Non-Proliferation Treaty," the 

1971 Seabed Arms Control Treaty,16 the 1972 Anti-Ballistic Missile (ABM) T r e a t ~ , ~ '  the 

42 South Pacific Nuclear Free Zone Treaty, 6 August 1985 

43 Treaty Banning Nuclear Weapon Tests in the .4nnosphere. in Outer Space and under 

Water, 5 August 1963, 480 U.N.T.S. 43. 

4 1  Treaty on Principles Goveming the Activities of States in the Exploration and Use 
of Outer Space, including the Moon and other Celesrial Bodies, 27 January 1967. 610 
U.N.T.S. 205. 

"Treaty on the Non-proliferation of Nuclear Weapons, 1 July 1968, 729 U.N.T.S 
161. 

"Treaty on the Prohibition of the Emplacement of Nuclear Weapons and Other 
Weapons of Mass Destruction on the Seabed and the Ocean Floor and in the Subsoil Thereof, 
11 February 1971, 955 U.N.T.S. 115. 

47 Treaty on the Lirnifation of Anti-Ballistic Missile Syaems, 26 May 1972. 944 
U.N.T.S.13. 



-- . 

1974 Threshold Test Ban Treaty," the 1987 Intermediate-Range Nuclear Forces (INF) 

Tr~aty'~ and the 1991 Treaty on the Reduction and Limitation of Strategic Offensive Anns 

(START).% These ueaties would be unnecessary if there were already a generally-accepted 

prohibition on the use of nuclear weapons. . . 

Funher, the t e m  of these ueaties implicitly adcnowledge in many ways that the 

continued possession and use of such weapons (within the confines of treaty limitations) are 

not prohibited. For example, the Limited Test Ban Treaty (to-which there are well over one 
~ 

hundred parties) permits underground nuclear weapons testifig, while prohibiting testing 

elsewhere. This is a clear acknowledgement that the possession of such weapons by the 

nuclear-weapon States is lawful and implies that use in at least some circumstances would 

also be lawful, since possession and tesring of such weapons would othenvise be purposeless. 

~ikëwise, the Non-Proliferation Treaty accepts the lawfulness of the development and 

possession of nuclear weapons by the nuclear-weapon States designated in-the Treaty, which 

would make no sense if al1 uses of such weapons were uniawful. 

The ABM and START Treaties go even further in that they sanction the need for 

dererrenr nuclear-weapon forces, prohibit the crearion of destabilizing defenses against them. 

and prohibit or resuicr offensive forces that could destroy them. Furthemore, the START 

Treaty accepts the legaliry and proprie- of limited deployments of nuclear-weapon systems 

that are deemed to conuibute to a stable nuclear deterrent posture. This entire structure of 

obligations would make no sense if the use of nuclear weapons was considered to be 

unlawful under al1 circumstances. 

~ - 

48 Treaty on the Limitation of Enderground Nuclear Weapon Tesrs, 3 July 1974, U.S. 
Senate Executive N (94th Cong.. 2d Sess.). 13 ILM (1973) 906. 

4 9  Treaty on the Eliminarion of Inrermediate-range and Shoner-range Missiles. 8 
December 1987. U.S. Senare Treary Doc. 100-1 1 (100th Con:. , 2d Sess.), 27 ILM (1988) 
84. 

50 Treary on the Reducrion and Limitation of Strategic Arms, 3 January 1993. U.S. 
Senate Treaty Doc. 103-1 (103d Cong.. 1st Sess.). UN Disarmament Yearbook, Vol. 16 
(1991). App. II, p. 450. 
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d. 1. Severai 

international arms control agreements have been concluded that anempt in various ways to 

minimize the chance of accidenral or unauthorized use of nuclear weapons. They include the 

1963 "Hot Line" Agreement,? the 1971 Accidents. Measures Agreement," the 1973 

Prevention of Nuclear War Agr&menP and the 1987 Nuclear Risk Reduction Agreement.% 

In addressing the need for arrangements to minimizc the risk of unintended use of nuclear 

weapons, these agreements are additional evidence of the aaceptance by States that the 

possession and use of such weapons are not generaily prohibited. 

3. Conduct of States. It is well known that the Permanent Members of the Security 

Council (and perhaps other States) possess nuclear weapons and have developed and deployed - 

systems for their use in armed conflict." These States would not have bome the expense and 
-- 

effon of acquiring and maintaining these weapons and delivery systerns if they believed that 

the use of nuclear weapons was generally prohibited. -On the contrary , the possible use .of 

these weapons is an important factor in the structure of their military establishments, the 

development of their military doctrines and suategy, and their efforts to prevent aggression 

and provide an essential element of the exercise of their right of self-defense. (These 

deployments and doctrines are described in detail in the 1990 Repon of the Secretary-General 

51  Memorandum of Understanding rezarding the Establishment of a Direct 
Communications ("Hot-Line") Lmk. 20 June 1963, 472 U.N.T.S: 163. 

52 Agreement on Measures to Reduce the Risk of Outbreak of Nuclear War. 30 
September 1971, 807 U.N.T.S. 57. 

5 1  Agreement on the Prevention of Nuclear War, 21 June 1973. 24 U.S.T. 1478. 

Y Agreement on the Establishment of Nuclear Risk Reduction Centers. 15 September 
1987. 

55  See Repon of the U.N. Secretary-General on Nuclear Weapons, A/45/373. 18 
~ e ~ t e m b e r l 9 9 0 ,  pp. 19-24. 
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on nuclear weapons.)% This pattern of conduct is inconsistent with the existence of any 

general legai prohibition on the use of nuclear weapons. 

The fact that such weapons have a c W y  been used in only one anned conflict does 

not suggest the-contrary. Ceriainly. nuclear-wcapon States have prrserved the option to use 

nuclear weapons if necessary. and (as is explained below) have not refrainedfrom funher use 

of these weapons because they believed such use to be unlawfd - which is an essential 

element in the development .... of customary international law. 

4. Exuressed Views of States. Various States have taken differing views on the 

legality of the use-of nuclear weapons. As the United Nations Secretary-Generai has recently 

concluded, "no uniform view has emerged as yet on thelegai aspects of the possession of 

nuclear weapons and theû use as a means of ~ a r f a r e . " ~  This is confumed by the WHO 

resolution that requested an advisory opinion. which refers to the fact that "marked 

differences .- - of opinion have been expressed by Member States about the lawfulness of the use 

of nuclear weapons. "" The variety and disparity of views expressed by States demousnates 

that there is no generaily-accepted prohibition on the use of nuclear weapons. Under these 

circumstances. customary international law does not include such a general prohibition. 

The position of the nuclear-weapon States is best illustrated by their official 

statements on nuclear-weapons use in comection with the Non-Proliferation Treary and the 

Treaty of Tlatelolco. In 1978, U.S. President Caner declared that: 

- 
The United States will not use nuclear weapons against any 
non-nuclear-weapon State party to the NPT or any comparable 
internationally binding cornmiunent not to acquire nuclear 
explosive devices. except in the case of an anack on the United 
States, its temtones or armed forces, or its allies, by such a 
State ailied to a nuclear-weapon State or associated with a 

56 Id., pp. 61-71. - 
57 Id., p. 130. - 

'%HA 46.40 (1993) preambular para. 9. 
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nuclear-weapon State in carrying out or sustainhg the at ta~k. '~  

Similar statements were made by the United Kingdom and France.@ China stared that: 

As is known to all. the Chinese ~ ~ " e r n r n e n t  has long declared 
on i n  own initiative and unilaterally that at no time and under 
no cirnimstances will China be the f m t  to use nuclear weapons, 
and thar it undertakes unconditionally.not to use.or threaten to 
use nuclear weapons against non-nÜclear countries and nuclear- 
free  one es.^' 

ï h e  Russian Federation srated in 1993 that: 

The Russian Federation will not employ its nuclear weapons 
against any Sute Pany to the Treay on the Non-Proliferation of 
Nuclear Weapons. dated 1st July 1968, which does not possess 
nucl'ear weapons except in the cases of: (a) an arrned attack 
against the Russian Federation, its temtory, armed forces, other 
troops or in  allies by any State which is connected by an alliance 
agreement with a Srate that does possess nuclear weapons; (b) 
joint actions by such a St%ë with a State possessin; nuclear 
weapons in the carrying out or in suppon of any invasion or 
armed anack upon the Russian Federation, irs territo., armed 
forces, other troops or its  allie^.^' 

Althoueh rhese sratemenn differ in some respects, the). have certain important 

cornmon feamres. First. none acknowledees an? general prohibition on the use of nuclear 
-- 

weapons; on the contrary, each cle3rly reserves the right to use nuclear weapons in some 

circumstances. Second. limits on the use of nuclear weapons are stated as a maner of 

59 UN Disannament Yearbook. Vol. 14 (1989). p. 180. 

"Id., - p. 179. . 

62 Presidential Decree No. 1833 (2 November 1993). 



national policy, not legal obligation. T M ,  limits arc offend only wiih rrspect to States that 

have accepteci the obligations of the Non-Proliferation Treary (or sirnilar obligations), thus 

indicating that there are no comparable constraints on the use of mclear weapons againn 

States generally . 
Likewise. at ihe tirne of its ratification of Additional Protocols 1 and II to the 

Tlatelolco Treaty, the United States made a formal statement of understandings and 

declarations, including a statement that effectively reserved its nght to use nuclear weapons 

against one of the Conmcting Parties in the event of "an anned anack by a Conmcting 

Party, in which it was assisted by a nuclear-weapon State . . . ."f~ Similar statements were 

made by the United Kingdom and the Soviet Union." France stated that nothing in the 

Protocol could present an obstacle to "the full exercise of the nght of selfdefense confumed 

by Anicle 51 of the United Nations Charter."" 

Additional statements of nuclear-weapon States on the use of nuclear weapons are 

contained in Appendix-Ïto the Secretary-General's 1990 Report.& In each case, the 

govemment in question stated its resolve to act in such a manner as to avoid the necessity for 

the use of nuclear weapons. but in no case is there a recognition of any general prohibition 

on the use of nuclear weapons. 

Beginning with Resolution 1611653 in 1961, the U.N. General Assembly has adopted 

a series of resolutions declaring that the use of nuclear weapons is contra. to the U.N. 

Charter and international law generall~.~' These General Assembly resolutions, however, do 

66 Repon of the U.N. Secretaxy-General on Nuclear Weapons, Al451373, 18 
September 1990, pp. 61-75. See also the statement of U.S. Defepe Secretary Schlesinger in 

-1975 1, pp. 800-01. 
- 

"a, UNGA Res. 33/71 B (1978), 351152 D (1980). 36/92 I(1981). 46/37 D 
(1991). 47/53 C (1992). 
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not create legal obligations and could only be declarative of the existence of principles of 

customary international law to the extent that such principles had been reco-enized by the 

international communiry, including the States mon directly affected. In fact, there were a 

significant number of U.N. Member States that did not accept these resolutions; in panicular 

these resolutions were not accepted by the majoriry of the nuclear-weapon States. 

For example, Resolution 1653 was adopted by a vote of 55 to 20, with 26 

abstentions, and each of the others aaracted at least 16 negative votes and a number of 

absentions. In each case. the ~ n i t e d  States, the United Kingdom and France voted against 

the resolution. The representative of the United Kingdom, ip explaining his Govenunent's 

vote on Resolution 1653, stated that "so long as States possess nuclear weapons, they will 

use them in self-defense. "" The representative of the United States stated that: 
.. 

. . . it is simply unrnie to Say that the use of nuclear weapons 1s 
contrary to the Charter and to international law . . . . Indeed. 
the very provisions of the Charter approve. and dernand. the 
exercise of self-defense against armed anack. Ir is very clear 
that the Chaner says nothing whatever about an)' panicular 
weapon or method which ma? be used for s e l f - d e f e ~ e . ~ ~  

During the 1980's. the General .4ssernbly adopted a scries of resolutions urging the 

nuclear-weapon States to adopt a policy of refraining from the fust use of nuclear weapons 

and to begin negoriaxions on a legally binding rcgime including the obligation not to be the 

first to use nuclear weapon~. '~ Like the resolutions cited above. these resolutions on first use 

were not accepted by a significant nurnber of U.N. Member States and in panicular were not 

"16 U.N. GAOR (1063rd rntg.) a i  803, U.N. Doc. .4/PV ,1063 (1961). 

"UNGA Res. 361100 (1981). 37i78J (1982). 381183 B (1983), 39/148 D (1984), 
401152 A (1985), 41/86 B (1986). 32/17 A (1987). 43/78 B (1988), 441119 B (1989). 



accepted by most nuclear-weapon States.'' Further, the adoption of these resolutions 

implicitly indicates a general understandihg that there is no existing prohibition on al1 uses of 

nuclear weapons, since there would be no need for fint-use resolutions and agreementsif al1 

uses were already prohibited. 

Taken together, these various expressions of the views of States demonstrate that 

there is no consensus on the question of the legality of the use of nuclear weapons. In 

particular, there is nothing approaching the degree of acceptance by States, and of acceptance 

by the States most specifically affected. that would be requiied to create obligations under 

customary international law. 

The United States has long taken the position that various principles of the 

international law of armed confiict would apply to the use of nuclear weapons as well as to 

other means and methods of ~ a r f a r e . ~  However, this in no way means that the use of 

nuclear weapons is precluded by the law of war. As the following will demonstrate, the 

legality of their use depends on the precise cucurnstances involved in any particular use of 

such a weapon. Those circumstances cannot be known in advance and it would be 

inappropnate for the Court to speculate about what those circumstances might be. 

1. Makine Civilians the Obiect of Attack. Subject to the right of reprisal (see 

below), it is unlawful to make civilians or civilian objects the object of attack as ~ u c h . ~  This 

mle would not be violated by the use of nuclear weapons to attack targets that constirute 

legitimate military objectives. 

71 In each case, the United States. the United Kingdom and France voted against and 
each resolution attracted at least 17 negative votes and a number of abstentions. 

72 5kg Resolution No. XXVIII of the XXth International Red Cross Conference (1965). 

73 & Article 51(2) of Protocol 1 Additional to the Geneva Conventions of 12 August 
1949, and Relating to the Protection of Victims of International Armed Confiicts, 12 
December 1977, 1125 U.N.T.S. 3.  





asphyxiating, poisonous or other gases and analogous liquids. materials and devices." This 

prohibition was intended to apply to weapons that are designed to kill or injure by the 

inhalation or othcr absorption im the body of poisonous gases or analogous substances. It 

was not intendeci to apply, and has not been applied, to weapons that are designed to kill or 

injure by other means, even though they may create asphyxiating or poisonous byproducts. 

Once again, the Protocol does not prohibit conventional explosives or incendiary weapons, 

even though they may produce asphyxiating -. or poisonous byproducts, and it likewise does 

not prohibit nuclear weap~ns.'~ 

6. 1977 Protocol 1. Addirional Protocol 1 to the 1949 Geneva Conventions contains a 

number of new rules on means and methods of warfare, which of course apply only to States 

that rai@ the Protocol. It is, however, clear from the negotiating and ratification record of 
. - 

the Protocol that the new rules containeci in the Protocol were not intended to apply to 

nuclear weapons. - 

At the outset of the negotiations that led to the Protocol, the International Cornmittee 

of the Red Cross (ICRC) stated that: 

Problems relating to atomic, bactenolojical and chemical 
warfare are subjects of international agreements or negotiations 
by govemments, and in submininj these draft Additional 
Protocols the ICRC does not intend to broach these pr~blems.'~ 

.. 

Explicit statements to the same effect were made during the negotiations by the United States 

77 Protocol for the Prohibition of the Use in War of Asphyxiating, Poisonous or other 
Gases, and of Bactenological Methods of Warfare, 17 June 1925, U.N.T.S. 65. 

70 &g Kalshoven, "Arms. Annarnents and International Law", 191 Rec. de Cours ' 

(1985 - II), pp. 283-84. 

7 ~ntemational Comrninee of the Red Cross. Commentan on the Additional Protocols 
of 8 June 1977 to the Geneva Conventions of 12 Aumist 1949, p. xxxii (1987). - -  . 



and others." The ICRC Commentary on the Protocois stated that there was "no doubt that 

during the four sessions of the Conference agreement was reached not to discuss nuclear 

weapons. "'' 
At the t h e  of its signature of the Protocol. the United States formally stated that: 

It is the understanding of the United States of America that the 
rules established by this protocol were not intended to have any 
effect on and do not regulate or prohibit the use of nuclear 
weapons." 

The United Kingdom made a simiiar statementg and these statemenu were not conmdicted 

by other signatories. Formal statements to the same effect have been made by a number of 

States in ratifying the Protocol and these statements have not been objected to or contradicted 

by other Parties." It is apparent that none of these prohibitions was negotiated with nuclear 

weapons in mind and ~ would .. not have been adopted had they been thought to be applicable to 

nuclear weapons. 

7. Unnecessarv Sufferino,. It is uniawful to use weapons that are of such a nature as 

to cause superfluous injury or unnecessary s u f f e r i n ~ . ~  This prohibition wasintended to 

preclude weapons designed to increase the injury or suffering of the persons attacked beyond 

80 See, e.:., Official Records of the Diplornatic Conference of Geneva. Vol. V, p. 
134; Vol. VII, pp. 193, 295. 

81 note 79. p. 593; see also Kalshoven. su~ra note 78. pp. 281-83 

82 Robens & Guelff, Documents on the Laws of War (1989). p. 468 

"Id.. - p. 467-68. 

"Id., - p. 462-68. 
- - 

"Sec - Article 23(e) of the 1907 H a g e  Re_oulations on the ~ a w ;  and Customs of War 
on Land, note 76; Article 35(2) of 1977 Additional Protocol 1 to the 1949 Geneva 
Conventions, a note 73. 



that necessary to accomplish the military o b j e c t i ~ e . ~  It dws not prohibit weapons that rnay 

cause great injury or suffering if the use of the weapon is necessary to accomplish the 

milirary mission. For example, it dws not prohibit the use of anti-tank munitions which 

mus penetrate =or. by kineticznergy or incendiary effects, even though this may well 

cause severe and painful bum injuries to the tank crew. By the same token. it does not 

prohibit the use of nuclear weapons. even though such weapons can produce severe and 

painful injuries, if those weapons are required to accomplish a legitimate miiitary mission. 

8. Environmental Effects. Article 1 of the 1977 ~nhronmental Modification 

Convention" prohibits "milimy or any other hostile use of envuorahenta1 modification 

techniques having widespread, long-lasting or severe effects as the means of destruction. 

damage or injury to any other State Party." Anicle II defines the tenn "environmental 

modification techniques" as "any techniques for changing -- through the deliberate 

manipulation of natural processes -- the dynarnics, composition o r  structure of the Earth, .- 

including-its biota, lithosphere, hydrosphere and aunosphere, or of outer space." ~ l t h o u ~ h  

one might imagine a hypothetical use of nuclear weapons to create an environmental 

modification technique (for example, to-cause an eanhquake or tidal wave), the Convention 

does not prohibit other uses of nuclear weapons (or any other weapon), even if they cause 

serious damage to the environment. Only the "deliberate manipulation" of environmental 

forces to cause destruction is covered. 

Articles 35(3) and 55 of Additional Protocol 1 to the 1949 Geneva Conventionsss 

prohibit the use of "methods or means of warfare which are intended. or may be expected, to 
-- 

cause widespread, long-tenn and severe damage to the natural environment." This is one of 

the new rules established by the Protocol that, as explained above, do not apply to nuclear 

86 The prohibition has been applied, for example, to lances with barbed tips andbullets 
that are irregularly-shaped. scored, or coated with a substance that would unnecessarily 
inflarne a wound. U.S. A m y  Field Manual 27-10, The Law of Land Warfare (1956) p. 18. 
para. 34. 

87 a note 37. : 

88 note 73. 



weapons. 

9. Re~risals. For the purpose of the law of m e d  conflict, reprisais are lawful acts 

of retaliation in the form of conduct that would otheryise be unlawful, resoned to by one 

beliigerent in response to violations of the law of war by another be l l igere~~t .~  Various. 

provisions of Additional Protocol 1 contain prohibitions on reprisals against specific types of 

persons or objecu, including the civilian population or individual civilians (Article 51(6)), 

civilian objects (Article 52(1)), cultural objecu and places of worship (Article 53(c)), objects 

indispensable to the survival of the civilian population (Article 54(4)), the natural- 

environment (Article 55(2)), and works and installations containing dangerous forces (Article 

56(4)). These are among the new rules established by the Protocol that, as explained above, 
-~ 

do not apply to nuclear weapons. 

D. The WH0 Constimtion Does Not Prohibit the Use of Nuclear Wea~ons. 

As previously demonstrated, there is no provision in the WHO Constitution that 

provides a basis for a request to the Coun for an opinion concerning the legality of the use 

of nuclear weapons. Neither the objective of the Organization nor iü described functions, as 

set out in the Constitution, suggest that the Organization has responsibility or authoriry in 

regard to the use of such w e a p ~ n s . ~  Xor do other provisions of the Constitution. Under the 

circumstances, there can be no basis for concluding that the use of nuclear weapons would 

violate any obligation of Members of the Organization under the WHO Constitution. 

This conclusion is confumed by a review of the provisions of the Constitution that 

establish obligations on the Members. Ko provision of the Constitution addresses the 

obligations of Member States regarding the use of nuclear weapons, nor does anyrhing in the 

89 Under the customary law of amed conflict, reprisals may only be taken for the 
purpose of enforcing funire cornpliance with that law. and must comply with certain rules 
limiting their scope and effect. U.S. Army Field Manual 27-10, The Law of Land Warfare 
(1956) p. 177, para. 497. 

90 pp. 5-10. 
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Constitution oblige Member States to refrain from the use of any weapons even when they 

may cause damage to human health or the naturai environment. Some of rhese provisions 

refer to m a m  relating to the establishment and operation of the Organization, such as the 

obligation of Memben to confer the appropriate legal starus, privileges and immunities on 

the Organization and its p e n o ~ e l . ~ ~  Others refer to administrative matters, such as the 

obligations on Members in respect to the qualifications of delegatesE or submission of reports 

or other information to the '6rganization:" Yetothen refer to the obligations of Members in 
-- 

respect of conventions, agreements or regulations adopted by the Organ iza t i~n .~  No 

conventions, agreements or regulations adopted. by the Organization deal with-the legality of 

the use of nuclear weapons. or indeed any other type of weapons. 

In addition, the United States is unaware of a n y t h g  in the history of the Convention 

o r k e  practice of the Organization since its inception that suggests that the use of nuclear 

weapons is within the cornpetence of the Organization, much less that the Constitution 

creates any obligation in regard to such maners. As previously noted, the Organization only 

began to address the health effects of the testing and use of nuclear weapons in the 1960's 

and had lirnited iu actions to those effects until its conuoversial decision in 1993 to make 

this request for an opinion.95 

E. Conclusion 

General Internarional Law. There is no general prohibition in international law on the 

Use of nuciear weapons. On the contrary, man! international agreements reglate the 

91 WHO Constinition. note 4. Arts. 37. 66. 67. 

92  AN. 1 1 . 2 4 .  

"Id. -. Arts. 61-65. 

94 Id. Arts. 20, 11. -. 
95 Sg suvra note 3 1. 



possession or use of nuclear weapons, thereby providing sûung cvidence that their use was 

not deemed to be unlawful x. The practice of States, including the Permanent Members 

of the Security Council. further proves this point. There is also considerable variety and 

disparity in the expresseci views of States .on this issue. Consequently, it cannot be the case 

that the use of such weapons is aiready prohibited by customary international law. 

The United States has long taken the position that fundamental principles of the 
. 

international humanitarian law of anned coniiict would apply to the use of nuclear wcapons 

as well as other means and methods of warfare. Whether a pmticular use of nuclear 

weapons would violate these principles would depend in each instance on the specific 

circurnstances of the situation. 

The Couri cannot anticipate the manner in which these principles would affect various 
.- 

uses of nuclear weapons, which would, in m. depend on a number of factors about which 

one could only guess. The Coun need not and should not engage in speculation on a matter. 

of such fundamental importance. 

The United States has been a strong supporter of international negotiations aimed at 

controlling the development, possession, acquisition, testing and use of nuclear weapons. 

However, this does not alter the fact that currenr international law does not impose &y 

general prohibition on the use of nuclear weapons. 

The WHO Consrirution. There is no basis for concluding that the use of nuclear 

- weapons violates the WHO Constirution. An? such conclusion would fly in the face not only 

of the t ems  of the Constitution. but also its histon and the practice of the Organization. In 

becoming a Pany to the WHO Constirution, the Unired StaïeS did not understand, and no 

Stare had any reason to believe. that it was thereby abandoning its right to have recourse to 

the use of any weapon needed for its defense. 



The WHO has b e n  authorizd to request opinions only in regard to questions arising 

within the scope of. iu competence. The question of the legality of the use of nuclear 

weapons is not within the cornpetence of the WHO, and therefore, the Court lacks 

junsdiction to provide the requested opinion. If the Court nonetheless detennines that it has 

jurisdiction to provide the requested opinion, the Court should, in the exercise of the 

discretion provided by Article 65, paragraph 1, of ifs Staaite, .dedine to provide an opinion. . . 


