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REQüEST FOR AN ADVISORY O P I N I O N  OF THE INTERNATIONAL 
COURT OF JUSTICE ON THE QUESTION OF THE LEGALITY OF 

THE USE BY A STATE OF NUCLEAR WEAPONS I N  A W D  
CONFLICT SUBMITTED BY THE WORLD HEALTH ORGANIZATION 

WRITTEN STATEMENT BY THE GOVERNMENT OF SRI 
LANKA I N  ACCORDANCE WITH 

ARTICLE 66, PARAGRAPH 2 OF THE STATUTE OF THE 
INTERNATIONAL COURT 'OF JUSTICE 

The r e p o r t s  of  the  World Heal th  Organizat ion have 
clearly---  expressed t h e  massive s c a l e  of  dea th ,  
d e s t r u c t i o n  and i r remediab le  s u f f e r i n g  t h a t  would r e s u l t  
£rom nuc lear  war. The d e v a s t a t i n g  environmental  e f f e c t s  
of nuc l ea r  explosions  were given graphic  express ion in 
the  United Nations -General Assembly Resolution On t h e  
Cl imat ic  e f f e c t s  of Nuclear W a r ,  i nc lud ing  Nuclear 
Winter ( G A  Res. 41/86) wherein it was s t a t e d  t h a t  : 

.- - 
" the  c l i m a t i c  e f f e c t s  of nuc l ea r  war pose  an 
unprecendented p e r i l  t o  a l 1  n a t i o n s ,  even those  f a r  
removed from t h e  nuc lear  exp los ions ,  which would 
add immeasureably t o  t he  p rev ious ly  known dangers 
of nuc lear  war, without exc lud ing  t h e  p o s s i b i l i t y  
of a l 1  t h e  e a r t h  being transformed i n t o  a  darkened, 
f rozen p l a n e t ,  where cond i t i ons  would be conducive 
t o  mass e x t i n c t i o n . "  

S r i  Lanka's conmitment t o  t h e  e l imina t ion  of t h e  
t h r e a t  posed by nuc lear  weapons and o t h e r  weapons of 
mass d e s t r u c t i o n  i s  r e f l e c t e d  i n  t he  i n t e r n a t i o n a l  
t r e a t y  o b l i g a t i o n s  i t  has undertaken i n  t he  f i e l d  of 
disarmament. S r i  Lanka i s  a  p a r t y  t o  t h e  .Treaty on t h e  
Non P r o l i f e r a t i o n  of Nuclear Weapons (NPT), t he  Chemical 
Weapons Convention (CWC), t he  Convention on t h e  
P roh ib i t i on  of M i l i t a r y  o r  Any Other Hos t i l e  Use of 
Environmental Modif icat ion Techniques (ENMOD) and t h e  
B io log ica l  Weapons Convention ( B W C ) .  S r i  Lanka has a l s o  
been i n  t he  f o r e f r o n t  o f -  major i n i t i a t i v e s  i n  the  f i e l d  
of disarmament and s tands  f u l l y  committed t o  t he  
disarmament process .  

The government of S r i '  Lanka is of t h e  view t h a t  
t h e r e  e x l s t s  . a  s u b s t a n t i a l  corpus of p r i n c i p l e s  of 
international'humanitarian law, developed over the  years  
based on s t a t e  p r a c t i c e ,  which provides  a s o l i d  l e g a l  
b a s i s  f o r  t he  p r o h i b i t i o n  of t h e  use o f  nuc lear  weapons. 

The- Char ter  of the  United Nat ions ,  which antedated 
the  use of nuclearweapons i n  Hiroshima & Nagasaki, does 
not s p e c i f i c a l l y  r e f e r  t o  nuc lear  weapons. A r t i c l e  51 



of t h e  Cha r t e r  s t a t e s  t h a t  "nothing..  . . . . sha l l  impair  
t h e  i nhe ren t  r i g h t  of  s e l f -de fence  o f  a rnember S t a t e " .  
AS po in ted  ou t  by a United Nations Study (A/45/373) ,  t h e  
ques t ion  of which means a r e  accep tab le  f o r  e x e r c i s i n g  
t h e  r i g h t  of s e l f -de fence  is thus  l e f t  t o  r e g u l a t i o n  by 
t r e a t y  and customary law. The S t a t u t e  of  t h e  I C J  
i n d i c a t e s  a s  primary. sources  of i n t e r n a t i o n a l  law, 
bes ides  t r ea t i e s ; a l so  " i n t e r n a t i o n a l  custorn a s  evidence 
of a genera l  p r a c t i c e  accepted as law" and ' the  gene ra l  
p r i n c i p l e s  of  law recognised  by c i v i l i z e d  na t ions" .  

Over 150 s t a t e s  p a r t i e s  t o  t h e  NPT by r e j e c t i n g  t h e  
possess ion of nuc l ea r  weapons a s  a means o f  s e l f -de fence  
have e s t a b l i s h e d  through s t a t e  p t a c t i c e ,  an important  
nom suppor t ive  of t h e  p r o p o s i t i o n ,  t h a t  any use  of 
nuc l ea r  weapons w i l l  be cont ra ry  t o  g e n e r a l  p r i n c i p l e s  
of law recognised by t h e  i n t e r n a t i o n a l  community of 
na t ions .  

. - 
Customary law p r i n c i p l e s  which have evolved i n  t h e  

f i e l d  of armed c o n f l i c t  p r o h i b i t  t h e  use  of weapons and 
t h e  rnethods of warfare  o f  a na tu re  - t o  cause super f luous  
i n j u r y  o r  unnecessary s u f f e r i n g .  The u n a c c e p t a b i l i t y  of  
t h e  use of weapons t h a t  f a i l  t o  d i s c r i m i n a t e  between 
m i l i t a r y  and c i v i l i a n  personnel  is f i n n l y  e s t a b l i s h e d  a s  
a fundamental p r i n c i p l e  o f  i n t e r n a t i o n a l  humanitarian 
law. These p r i n c i p l e s  which p r o h i b i t  i n d i s c r i m i n a t e  
k i l l i n g  and make t h e  fundamenta l  d i s t i n c t i o n  between 
combatants and non-combatants have a l s o  found exp res s ion  
i n  t h e  body of t r e a t y  law which have been incorpora ted  
i n  a s e r i e s  of i n t e r n a t i o n a l  convent ions ,  from'about t h e  
time of t h e  1899 Hague Peace Conference and culminat ing 
with t h e  Geneva Conventions of 1949 and i ts  Addi t iona l  
Pro toco ls  of 19.77. 

Furthermore, a  s e r i e s  of UNGA r e s o l u t i o n s  wi th  
s u b s t a n t i a l  l e g a l  con ten t  and adopted with  a wide 
measure o f  support  of  t h e  i n t e r n a t i o n a l  community of 
S t a t e s ,  more p a r t i c u l a r l y .  t he  United Nations General  
Assembly Resolut ion 1653(XVI) of 24th November 1 9 6 1  
d e c l a r i n g  t h a t  t h e  use of nuc l ea r  and thermonuclear 
weapons t o  be : 

a )  cont ra ry  t o  t he  s p i r i t ,  l e t t e r  and aims of t he  
United .Nations and as ,such a d i r e c t  v i o l a t i o n  of t h e  
Char ter  of  t he  United' listions; 

b )  contra?, t o  t he  r u l e s  of i n t e r n a t i o n a l  law and 
t o  t h e  laws of humanity; and 

c )  a crime a g a i n s t  mankind and c i v i l i s a t i o n .  
-- 

i s  evidence of t h e  i n t e r n a t i o n a l  consensus on the  
i l l e g a l i t y  of the  use of nuc lear  weapons. 



A s u b s t a n t i a l  major i ty  of  s c h o l a r l y  opinions of 
j u r i s t s  from d i f f e r e n t  p a r t s  of t he  world a l s o  suppor t  
t h e  p ropos i t i on  t h a t  t h e  use of nuc l ea r  weapons v i o l a t e s  
i n t e r n a t i o n a l  humanitarian law. 

The p r o t e c t i o n  of t h e  environment i n  t imes of armed 
c o n f l i c t  has a l s o  emerged a s  an e s t a b l i s h e d  p r i n c i p l e  of 
i n t e r n a t i o n a l  law. The 1963 .Treaty  Banning Nuclear 
Weapons Tests  i n  t h e  Atmosphere, i n  Outer  Space and 
Under Water, t h e  1976 Convention on t h e  P r o h i b i t i o n  of 
M i l i t a r y  o r  any o t h e r  Hos t i l e  Use of ,Environmental 
Modification Techniques, t he  Outer Space Treaty (1967)  
t h e  Sea-Bed Trea ty  (1971)  a r e  some of t h e  r e l e v a n t  
t r e a t i e s  i n  t h i s  f i e l d .  More r e c e n t l y ,  t he  1992 Rio 
Dec la ra t ion  on Environment and Development provided : 

"Warfare is inhe ren t ly  d e s t r u c t i v e  o f  s u s t a i n a b l e  
development. S t a t e s  s h a l l  t h e r e f o r e  r e s p e c t  ~- 
i n t e r n a t i o n a l  law providing p r o t e c t i o n  f o r  t he  
environment i n  times of armed c o n f l i c t  and co- 
opera te  i n  i t s  f u r t h e r  development, a s  necessary".  

. . 

These p r i n c i p l e s  a r e  f u r t h e r  developed i n  t he  1992 
Convention on B io log ica l  D ive r s i t y  and the  1992 
Convention on :.:-:. Climat ic  Change. 

Taking i n t o  account these  fundamental p r i n c i p l e s  of  
i n t e r n a t i o n a l  humanitarian law as  r e f l e c t e d  i n  t r e a t y  
law, s t a t e  p r a c t i c e ,  opinions  of j u r i s t s . .  as  well' a s  
mankind's moral r e s p o n s i b i l i t y  given the  devas t a t i ng  
e f f e c t s  even a  l i m i t e d  nuc lear  c o n f l i c t  could cause t o  
t he  very s u r v i v a l  of humanity and the  n a t u r a l  
environment, it is r e s p e c t f u l l y  submit ted t h a t  t h e  
I n t e r n a t i o n a l  Court of J u s t i c e  confirm t h a t  the use of 
nuc lear  weapons by a  S t a t e ,  i n  war. o r  o t h e r  armed 
c o n f l i c t  is a  c l e a r  breach of i t s  o b l i g a t i o n s  under 
i n t e r n a t i o n a l  law. 


