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Letter dated 20 June 1995 from the Ambassador of India, together
with Written Comments of the Government of India




MOST URGENT - -:LZz_.z

NO: HAG/POL/443/2/95 June 20, 1995

s

Go T

As you are aware, the UN General Assembly Resolution
.No. 49/75 K requested the International Court of Justice for
an advisory opinion on the legality of the threat or use of

nuclear weapons.

2. I am enclosing with this letter a 7-pages submission
by India relating to this subject.

3. Furthermore, I also enclose herewith a counter-
memorial on the WHO resolution relating to the request for
an advisory opinion of the International Court of Justice on

the legality of nuclear weapons.

g, I understand that the last date for the submission of
these documents is 20th June 1995 and acceordingly these are
being sent to Your Excellency on a most urgent basis.

Please accept, Excellency, the assurances of my
highest consideration.

..WMTM

Yours sincerely,

{ I.P. Khosla )

H.E. Mr. Eduardo Valencia-Ospina
Registrar

International Court of Justice
Peace Palace
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I. Can WHO request an opinion from ICJ 7
(a) WHO has previously exercised this right

In accordance with Article 96(2) of the Charter of the
United Nations, Article 76 of its Constitution and Article
19¢(ii) of its agreement with the United Nations, the WHO may
reguest an Advisory Opinion from the Court on any legal
question within the acope of its activities. The WHO has
previously exercised this right in 1980 when it reguested an
Advisory Opinien on certain aquestions relating to the
transfer of & ragional WHO office. The present matter
asimiliarly lies within the scope of ita sctivities and the
Court’ s opliniocn would assi=t it in the future conduct of its
activities. ‘

{(b) Request 13 within the scope of WHO activities

The opinion requested by WHEC clearly relies to a queaticn
arising within the scope of its activities. It is a "legal
question” concerning internatioral legal aspects of the
use of nuclear weapons which would, no matter how
cautiously employed, affect human health and the environment
in an irretrievadble way. Any pelitical character which the
question might alsos have ¢could not and need not prevent the
Court frem giving an opinion. The WHO request invites the
Court to contribute through the exercise of i1ts advisory
role to the effective functicning of the UN system and the
activities of one of its speciallised agencies. The opinion
requested is of real importance <for the WHC in the conduct
of its activitiez 1relating to the effects of the use of
nuclear materials and weapons on humar health and the
anvironment. The World Health Assembly has declared that the
primary objective of prevention of the health hazards posed by
nuclear weapons regquires clarity about their scatus in
international law since “"over the last 45 yeara marked
difference of opinion have bDeen expreased by member
States abcut the lawfulness of the use of nuclear weapons”™,

{WHA Resolution 4€.40 o2 14 May, 1883). Any advisory
opinion rendered would clarify the international legal context
in which the WHO coaducts its activitles.




The WHO = objective 1s "the attainment by all peoples
of the ni1gnest possiple level of heallh” (Aslicle 1), T shas
end the Organisation has a number of specified
functions set out in Article 2 of 1its Constitution.
It is in the applicatien of these functions that the
WHDO has undertaken 1ts activities for many years on the
haalth and apnvironmentsl consaquences of the use of nuclear
energy and materials, including weapons.

The WHO's legal mandate to promote and .protect human
health characterised by a preventive approach is directly
threatened by riasks posed by the use of nuclear energy for
civil and military purposes., In its practice., the WHO has
long addressed questions related to the consequences of
the use of nuclear weapons on human health and the
anvironment. Any argument +that the subject of the human
health and environmental effects of the use of nuclear
weapons fell outside the soope of WHO s activities would:
be coatrary to the evelution of its practice. It is a
subject that no other specialised agenoy has the competence or
the expertise to address.

Since 1881, the WHA has adopted & nunber of
important resplutions addressing the effects of nuclear
weapons on human health and the environment, The WHA has been
assiated in this by & s=ries of expert specialised reports.
Jta Resolution= WHA 354.38, WHA 3€.2B and WHA 43.24 on the
effacts of nuclear war, cach adopted by large majorities,
recalle¢ that it had been establlashed and recognised that no
human hezlth service in the world had & capacity to reapond
agequately to the conseguences for human health resultling
from the use of even a 2ingle nuclear weapon, It was also
recalled that the 1mpact on human health angd the
environment would ba felt for generations to come.

(e) ICJ opininion would assist WHO ip future conduct of
activities

Theae alarming Iindings have led the WHO and in
particular <the WHA 1o conalider the proper direcction of its
activities relating to the effects of nuclear weapons on human
health and the environment. In this context, it has become
evident that it was necessary for the Organisation to
identify the legal baals on which nuclear weapohs mbight be
used under internatioconal law in order to allow it to Aassess
Sta own activities in the most efficlient manner possible,

The Advisory Opinion which the Court i1s called uporn to
give and which it =hould glve on the questicon relating to
the legality of the use of nuclear weapons would allow the
KHO to ensure that its activities were properly carried ocut
in a manner that took fuill account of the priority needs of
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functions set out in Article 2 of ite Constitution.
It is 1in the applicaticn of these functions that the
WHO has undertaken 4ts activities for many years en the
health and environmental conseguences of the use of nuolear
energy and materlials, including weapeons,

TLe HWIO'a icmal mendateo teo promete and nratant himan
health characterised by a preventive approach is directly
threatened by risks posed by the use of nuvlear energy for
civil and military purposes. In its practice, the WHO has
long addressed questions related to the consequences of
the use 0! nuclear ~weapons on bhuman hecalth and the
environment. Any argument that the subject of the human
health and environmental effects of the use of nu¢lear
weapons Ifell outside the sacope of WHO s activities would
be contrary to the evolution of its pracilce. It is =&
subject that no other specialised agency has the competence or
the expertise t¢ address.

Since 1981, the WHA has eadopted a number o?f
ipportant resolutions addreasing the effects of nuclear
weapons on human healtb and the environment. The WHA has been
agaisted in this by a series of expert speclalised reports.

ts PResslutions WHA 34.38, WHA 36.28 and WHA 42.24 on the
effectas of nuclear war, each adopted by large majorities,
recalled that it had been estabilshed and recognised that no
huran health service in the world had a capacity to reaponc
adeguately to the consequences £Or human health resulting
from the use of even & single nuclear weapon. 1t was also
recalled that the impact on human health and the
environment would be felt for generations to come.

(¢) ICJ orininion would aasist WHO in future conduct of
activities

These alarming findings have led the WHO and in
particular the WHA to consider the proper direction of its
activities relating to the effects of nuclear weapons on human
health and the environment. In this context, 1t has beconme
evident that it was necessary for the Organisation to
identify the legal basis on which nuclear weapons might be
used under international law in order to allew it tc assess
its own activities 1n the npost efficlient manner possidle.

The Advisory Opinion which the Court is celled upon to
give and which it should Zive on the gqueastion relating to
the legality of the use ¢f nuclear weapons would allow the
WHO to ensure that its activities were properly cearried out
in a manner that took full account of the priority needs of
the international community consistent uith applicable norms
of international law.
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II1. Should the ICJ give an oplnicn 7

I- is ¢lear from the precading discussicn that the WRED
ig entivled o regues® an Advisory Opinior from the Court.
Tne Ccurt ip not obliged in conformity with Arvicle €8 of its
3tatute to|reply or render the advice c¢n the question
azked. howeper, except in the Esstern Carelia case{1823; the
Internasionpl Court never refused to give an Advizcry Cpinicon
when raquesfted.

{8) Responsiibility of ICJ tc give an opinion

in be oase concerning Interpretation ci Peace
Treaties 135@), the Court emphasised that given the
non-tindirngl chareacter of the crinion which it was giving ao
State coulg oppose the giving of the opisnion. The eame
principle gbverns the present ques=ion. The orpinicn requested
% the Courfc would remain purely advisory and would unet  oe
binding ugon Statex memb=rs ¢f +the WU, Accerdingly th2
giving o2 the opinion does not depend on the consznt of any
partizular Btate® or group of SJtatesz. Az the Court stated in
the Interprieiatica of TFeacs Treaties case (18dg):

"The CJpurt’s oplnicn 12 given not 40 the S5Tates but o
the organ which iz entitlied te reguest i1; the reply of
the Caurt, itself &n crgan o¢f the United Ratriona,

repcresents 1ts participaticon ir  the activities cf
thse (Ufrgarisation, and, in principle, should not bhe
refusep” .

This rinciple sagually applies to *the present case,
It is indispensavle for the conduect of its aectivities
“in thiz £1elé that the WHO should be culy enlightened and
irformed of[the legality of the usse <f nuclear weapons.

(b) ICJ has never refused except in the Eastern Careliia case

Jn theg Eastern Carelia Case 719237, the Court had saicd
that it ould opot, in the guise of an Advisory Opinion

deal with| s dispute betueen twe States ghere ons had not
recognised its competence, had refused to participate
in the procgdure and was not aven & sexdber of the DOrganisation
which had ked the gueation.

aimitted that in thke present cass the
ickh has besn asked of the Court relates to an
niroversy between States=s. However, =35 the Ccurt
z recpgnlsed, underlying eact requeat fLfor en
Adviasory inicn  there #i11 glways he a controversy whlch
nas led e Qrganisation tec make the request (Naxibla
Case, 127ih) and the pere exisTence ot controversy

It i
question w?
tpportant c
i1tsel? o3
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doss not mean that a contentious dispute exists between
the parties. In giving an opinion on the legality of the use
of nuclear weapons in view of thelr effect on human health
and the envircnment, the Court could contribute to the
resglution of a controversy but it would not addreas a
dispute within the meaning of Article 3§ of the Statute of
the Court.

The Court has frequently wemphasised that as the
"principal Jjudicial organ", it should remain faithful to its
character and that an Advisory Opinlon requested nust relate
10 2 legal queation (Certein Expenses of the UN, 1962),
However, the fact that the question has political implications
is not in itself an obstacle to the gilving ¢of an Advisory
Opinlion and where the Court has been asked to characterise a
particular form of behaviour With respect to the
Provisions ©f treaty and customary law, the Cours is
performing & task which 11s essentially legal,

In the present case, the question asiked of the Court
relates to the compatiblility of the use of nuclear weapons
with the prouvisions of intornational loau inoluding
the Constitution of WHD. 1In asking the Court to characteriae
the behaviour in the context 0of established
principles of international law, the WRO is inviting the
Court to carry out a task clesrly related te its Judicial
functions.

The <cholces made and the actions to be taken by WHO
would depend directly on its knowledge whether the use of
nuclear weapons 1s legal or illegal. Therefore, it 1is
important <that the Court should exercise its judicilail
function and render the advice on the question ralsed.
Even 1if this has considerable political implications
a clarification of the legal sspects invelved would in
concrete terms enlighten the WHO in the formulation of its own
activities.

For the above reasons, 1t is submitted that the Court
should give an opinion on the questions submitted.
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I11. Legality of the threat or use of Nuclear Weapons
(a) Applicapility of the Laws of War

The question of what kinds of weapons may be used in an
armed cobflict between tates is governed by
internationlkl law and particularly the law relating tc
aroed zonflic: and more so by the interrational
humanitayriapy law, The internstieonal humanitsrisr  law,
apong othe® things, provides for the methods and means of
warfare. Thus it regulates the cholce 2f weapons  which
asuld be erloyed; the obllgation 4to diztingulish between
combatants and non-comtatants; the proaibiticen againgt
atvacking feivilian targets and health services; the
proaibitiorn] against use of chemical wesaponz or polscenousz
wWeapona which have indiscriminate ~effect; the
crohibltiorn agzainst use of weapons which render Jdeath
inevitable or cause unnecessary sulfering; the
prohibltion against violating the T=rritorial integrity angd
neutrality jof third states; the pronibition against cavelng
widearpreaed,| long term savers  damags To The environment,
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The] use of nuclear weapons liike any
activity ig subject to the

ion te respect the principles oI proportionality
¥y anrc¢ +the prohnititlion against gfepoclds or crimes
piity.

rueles are well estatlished finding their scurces
the ¢lasgical instrunents 2overning Jus-in-belio
the 1868 5t. Petersburg Jeclaration. the

bl= Declaration, 1882 Hague Declarstion v,
annexed tc 15¢7  Hagus Convention IV, 19zf
e tocol, 1948 CGenocide Conventicn and the 19465

Ention.

been suggested that in +he nucliear age the narmal
ternational law have bteen suspended or pa2rhaps set
thar, for all matters relating tc nuclear weapons.
ne reasons in lav  or policy %o  support this
other Btate
general and specific rules of
1l law, 1including +hose reflected in the WHO
1. The developnent of new pethods and means of
lict do not make humenitarian law inapplicable
¢ law of armed conflict applies ¢¢ all forms
vy - old asd n=w, and is not weapen specific. Any
weuwld not be consistent with the international
)b and would amount to the need for creation of
1s invented which 1s both

uraecessaryl and undesirable.
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0of 5States are of normative character
customary international law applicable to the
communicty. They are an expression and
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orohibition embodied in the law of arged

that The ¥ rag sttt iong ams
they declare that the use of npuclear
illegal but &laso dsmand the conclusion of the
ibiting the uss cof nuclesr weapons, dc not
correct interpretation cf these rules, Many

= codify pra-existing customary rules, The
of theae rules in a treaty does n:t imely their
exigtencs 23 binding obligaticns. The Dnited

Nationa® désire tc adept such a convanticn exists btacause the
uzse c¢f nucléar weapons is only prohibited in a generic marner
- a treaty pould codify the existing prokibtition.

{c}) Internhtional lawm of armed conflicts
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b, materials or devices ;
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23{c) cIf the Hague Regulaticons which prohibits
caleulated to cause unhecessary suffering; and

68 Declaration of S5t. Petersburg which lists as
'y to humanity those weapona which “"needlessly
. the sufferings of disabied mpenr or render their
nevitahle’,
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The ravagea caused by Weorld War Il which resulted ipn
large civilian casualties 1.e. 24 million out of a total of
b2 million left the world stunned. 7The need for retteration
of the existing provisicons and codlrfying the principles for
the protection of war victims was strongly feldt.

The 1845 Nurembera Charter adopted by the allies
reaffirmed inter alia that ~“wanton destruction of cities
towns or villages or devastation not Justified by
nilitary necessity” was a war crime and declaresd
“inhumane acts committed against any clvilian population” to
be a crime against humanity.

The most complete codification of bhumanitarian law ia
contained 1in the four Geneva Conventions of 1949 under which
the Convention RNo. IV relates to the Protection of
Civilian Perscns in Times of War. -

A nupmber of other legal instruments have bean adopted
by varilous bodies which reinforce the notion of moderateness
in armed confljicts, The International Committee of the
Red Cross has adopted various rulea and reccempendsations for
the lilmitation of the dangers faced by civilians during tha
time of war which prohibit weapons and means of warfare
which are {ndiscriminate ipn their effect and cause unnecessary
sufferings.

Similarly, recently the Statute of the
International Tribunal for the Prosecution of Persons
K2aponsible for Seriousa Violation of Internatioconal

Humanitarian Law Committed in the Territery of the Former
Yugoslavlia since 1991 empowers the International Tribunal to
prosecute peraona violating the lawz of war by vic.
employing peisonous waapons, causing unneQessary
suffering, attacks on undefended towns  and wanton
destruction’ of cities or towns not Jjustified by pilitary
necessity.

(d} The Law of War Prohibits the Uase of Kuclear
Meapons by reascon of their guallitative and quantitative
effecta

The qualltative and <quentitative effocts of nuclear
vesApons characterised Yy the initial nuclear radlation
and nuclear fall out and consequences of those effect brings
nuclear weapons within the scope of rules prohibiting the
use of poisonoug and chemical weepcons which violate the
principles of international law prohidbiting the use of
waapons which

- are ochemiocal;
- " are Polsoncus;



-§-

- rander death inevitable;

- causae unnecessary suffering;

- have indiscriminate effects,;

- viclate the principles of proportionality and

humanity and neutrality; and
- damage the environment

(i) The Prinoiple of Discriminatioa

It is prohibited to use weapons that fail to
disariminete between wmillitary and civilian personnel.
Arzicle 24 , 1823 Draft Rules for Aerial Warfare. sticle
1, 9th Hague Conventien of 1907; Artiele XXV ) The
Regulations om Land Warfare annexed to the 1987 Hague
Cenventions).

The capacity of today s nuclear weapons which have
the yields of several megatona i.e. several hundred times
that of the Hiroshinoa and Negesaki oan kill millions
of people. The bomby that expleoded over Birovehima was
small by today’'s standards but still thouaands of
lpnocent ¢ltizZens were burnt, blasted and crushed to - death
at the waocment of explosion. The number of deaths
attribvutable to this single bomb is 220,228, It is self
avident that eff=ct of the use such nuclear wearons caonot
ensure distincticn between zombatants and non-combdtants.
Bven nuclear weapons with very low vlelds ares capable
of harming non-combatants - virtually inevitably whether
intended or not.

{ii) The Principle of Proportionality

It is prohibited tc erffecti reprisals which are
disproportionate to their antecedent provocations or to
legitimate nilitary objectives, or disrespectful of
persons, institutions and resources otherwise protected by
the laws of war.

The use of nuclear weapons would inevitability viclate
the rinciple of proportionality. The reprisals have to
cenform to principles of humanitarian law. The civilian
population cannot be made the object of reprisals.
Article 33 of 1849 Geneva Convention No. IV Relative to the
Protection of Civilians Persons in Time of War prohibits
reprisals against protected peraons and property. Thus
civiltian objacts, cultural objects and places of worship
cannot be made the object of the reprisals. Attacks by way
of reprisals are prohibit=ad against natural environment,
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Works or 1installationa containing dangerous forces
napely dams , dikes and nuclear electrical generating
stations. Objects irdispensable for the survival of eivilian
narmtarians A1 h as foodgtuff, agrioultural arocas
livestock, drinkinog water installaticn= and supplies
and irrigation worx also cannot be made the obJject of
reprisals .

The use ¢of nuclear weapons, with its consegquent effects
violate each and every ope of the adbove mentioned rules, the
ensuing devastation being out of all proportion ¢o
the provocation received and the objective sought to be
achleved,

{111) The Princlple of Necessity

I+ is prohibited to use weapons whose effect is greater
than that reguired to achieve a legitimate military
objective, Military neces2sity cannot override principles of
humanity.

Military necessity mesans that only that
destruction necessary, relevant and proportlonate to the
promprt achievement of lawful militsry oblectives s

legal, Not only nust such destruction be nz2cessary and
relevant toc the attainment of milltary eblactives, bitt it must
alse be proportionately and resaonably relsted t<c the
wilitary importance of the object of attack.

Military necessity can naver Justify use of
prohitited weapons or other weapona which 4f used c¢an
cause graster destruction cof civilian population and
property +han that required to achieve a legitimate
military objective. Though milltary oblect during war is teo
weaken the wpillitary forcee of the esnemy the use of weapons
of mass destruction againat the civilian population
may waeaken the enemies will to £ight but not enemics military
forces (1868 Deoclaration of Et. Petersburg).

Although derogations from certain principles is permitted
under the Additional Protocols no auch exceptions are allowed
in the Customary laws of war or under Geneva Conventions
of 1948, Article 1 of the 1848 Geneva Conventions enjoins
the parties to respcect their provisions under “all
clrecumstances"”, Commcn Article 3 provides that persons not
taking pars in hostilities shall in "all circumstances”
be treated humanely and protected from viol=nce To life and
person.

Ruclear weapons cannot be used in self defence. The
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principle| ¢f military necesslity rermits & state to apply
only thet degree and kind ©of regulated force rnot otharwiss
pronivited by the laws of war. The nuclear weapoOns cause
such deptruction which far exceed the measure of
proporticelity and the obJedt of Jestructlon necessary and
relevant |to the attainment o©f military cbiectives.

7iv) The ¥ricciple of Humanity

It }is orohibited to use WREDPONS that  cause
unnecessaty or aggravated suffering.

This! principle was first enunciated in . the
Declarati¢n of St. Petersburg which Zorbade the use of
certain <papons “wkich uselessly aZgravate the
sufferings”. Thereafter the 1898 Eague Declaration
Concersnin Expvanding Bullets angd the 1925 Gas Protoeol
esAspressed the same sentipent. More racently *+he

Conventior on the Prohibition of Military or Any Other
Hostile Uge Of Environmental Modificaticen Techanigues 1876 and
the Conveption on prohibicions cr restrictions on use of
certein nventiconal weapons whicsh may bYe deepad to  be
exceasively inJurioua or to have indiscrininate effects 1882
have beit concluded t¢ give 2ffect o the established
custom +? and principles of irternasicnail law in this
ragax»g.

Althgqugh the nuclear w=zapons hsve baen treated bty . soma
re be agl generis, they are ncns the lesgz “weapons’ and
cannot be regard=d as eXxempT from the general
srovisiongd of the law of war relating to use of weapohs. the
various legal provisions which have the affect of
prohibvitidgg the use of weapons which csuze TUnnecesIsaYy
sutleringy and means of attack which are irdiscriminate 1in
nature wuld obvicusly apply to nuclesr weapons as well
22 to thoge of conventional iype.

Tha fects of nuclear weapons on humen beings has been
well docuypented by virtue of testimony of survivors of
the HirosHima and Nagasaki bombardment. It is obvious from
these that! the burn and blaat effects cf nuclear weapens and
their ipnediate and long-terne consequences Including
genetlic cdnsequences, sl place them in the category of
weapons tHet cause uUnnecessary and aggravated devastation
and suffering theraby wvioclating the laws of humanity and the
dictates publie conscience. .

(v) The inciple of Reutrality

It ig fcrbidden to use weapons that vicelates . the neutral
Jurisdlotifpn of neon-participating States.
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The radloactive fsllcut of nuclear explesion can have
trarstorder effects, damaging the citizens "and
preperty of b neutral State. It has been well documented
and alsy shéwn by Chernodbyl experiences that the
radioactivity 4in the fall out can have ¢ffectz over a
targe araa. {Thus a3 nuclear weapens are unable e
discriminatq petween sombatants and non-combatants 8o
also they e upable to discriminate between the neutral

tates and ghe belligerent states.

(vi) The Primeiplie of Environmental Security

Iz is| forbidden to use weaponsa  that  cause
widespread, | leng-term  and severe dampage to the
environment

The egergence of envircnment as a vital Zfactor
Ior sustaining humanity and the future generstiona nas
vesy given |a new emphagisa by the urgent ne2d 1o prevent
pollution of the atmosphere by interalia., carbon dicxide,
acid rain nd the deatruction of the opzohe layer,
- Eavironment) 1s indivizidle in terms of ownersanlp and isathe
compon herjtage of mankiand, <herefore iz cannot be

aprprepriatef or polluted by any one soveraign siste.
The ustopary as well as conventicnal law of war
prohitits he use of methods =od means >f war fare that may

causs wiflespread, long-term and aszvere damage 1o the
snviroaneu Attacks on objlezts egsential to the aurvival of
civilian epuilation or on works and instzllations that
release édanerous forcs=a are alse therefore arohibited.

other treaties and 1instrumpents lay down
ruviea for the praservation of environment.
Warfara ha peer  held to b2 inherently d2structive  of
sustainabl develcpment. States sre therefore regulired to
respect Aixternational law providing protection Ior the
snvironnpenty in times of armed cconfllict , the 1976 Convention
on the ProYibition of Military or any other Hestile Use
of Bnvironmentsl Modification Techniques; 1972 Stockholm

Gever
axtenaive

Declaration of the United Nations Conference on the Humsan
Envirooment; 1680 United Nations General Assembly
Resolutioni on Hiatoerical Reaponsibility of States for the
Preservatisn of Rature for Present and Future
Generations; Draft Code of Crimes against Feace and
Securlty af Mankind; 1892 Security Council Resaclution 687
concerningl the Sestoration of Fesce and Security Irag and
rRuwalit; 1388z Rie declaration on Environment and
Development , 1982 United Nationsg ZJonvention on Law of the

Sea, 1985 vienna Convention on FProtection of <the Ozone
Laver; | S92 Framework Convention or Ciimate Change;
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1892 Convention on Biological Diversity.

{vii) The principle of Non-Toxicity

It is prohibited to use aaphyxiating. peisonous or
other gases and all apnalogous, liquids, materials, or
aubstances

The radiocactive fall out of a nuclear explosion is a
Xind of pecison that can be absorbed through the skin,
breathed in or eaten, it accumulares in the body and when
the accumulated dose rises above 3 certailn level, it
results in ‘radiation sickness , a disease that atvtacks the
bone mparrow and other parts cof the bcdy. It may lead to
progressive anaemia, loss of halr, skin sores, increased
susceptibility to infection and in worst cases - death.

The prohibition to wuse poison cor pclisonous weapons
dates back from the laws of Manu to Grotius the Lieber Code
and the 1899 Hague Dezlaration {IV,2) Concerning
Asphyvxiating Gases; Article 23(a) of the 18&7 Hague
rsgulations; Article of the 1922 Treaty Relating to the Use
of Submarines and Noxious Gases in Warfare and the 1925 Geneva
Bas Protccol.

The prohibition under the Geneva  Protocol is
unequivaecal . It prohivits not only poisonous and other
gases but al=o the us= of all sanalogous liquids,
materials, or devices, Therefore it is not difficult to
reach the conclusion that 1t applies also to the nuclear
waspons thersby rendering thelir use illegal,

(e} Use of Ruclear Weaspcn is a “Qrave Breach’

21!} the four Geneva Conventions make provision for
penel sanctions whioh enjoin the partles to enact the
neceasary legislation to puniah persons who ¢ommit breaches
under these instrumentsa. These inatruments dafine
‘grave brenches’ sthirh 1e an imnartant cantrihotion tauarde
the definitien of ‘war crimes’ in internaticonal law. This
definition is nore or less the same in all Conventions with
Protocoel I elucidating it in greater detaill. Since most of
the Statee are parties to the Geneva Conventlons, we may rely
on the defipition under Article 588 of Convention I
which statea as follows:

Grave breaches... &g&hall be those involving any of the
£ollowing acts, iAf committed against par=ons or
property proteoted by the Coavention: wilful
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killing, torture or inhuman treatment. including
bioclogical experiments, wilfully causing great
suffering or serious injury to body or health, and
extensive destruction and appropriastion of broperty,
not Justified by military necessity and carried outc
unlawfully and wantonly. The indiscriminate nature of
nuclear weapons 1is known to 8l1 States, thelr use
with the knowledge that they would kill protected
persons would amount to wilful killings with in the
meaning of Conventions. Nuclear weapons are known for
the aggravatrtion of human suffering. Therefore any such
use would amourt to "wilfully causing, grear suffering,
serious injury t¢ body or health’, which is
cnaracterised as & @grave breach by sach of the
Conventions. Further "extenaive destruction of property’
not justified by military necessity and carried out
unlawfully &and wantonly” are grave breaches. The use of
nuclear weapons causes extengive destruction in the
affected area and contaminaticn- thereby infringing this
rule directly and constituting ‘grave breach’ as defined
in the Conventicns.

(f) Prohibition of attacks againsti civilian population

Under international law it ia clear beyond doubt that
the use of nuclear weapsones againat civilians, whatever
the nature of size and destructive powsr of the weapon, will
be rendered illegal by virtue of the application of
the customary rule whioh astates that delligerent must
slways diatinguish between conbatants and nopcepbatants and
limit +thelyr attack conly t¢ the former, This 1s an old and
well established rule which has achleved universsal
acceptance. The 2£irstv multilateral instrument to state
it was the St. Petersburg Declaration of 1868, which
declare=s that “the only legizimate objlect which States should
endeavour te snaccomplish during war la to weakening the
military forces of the enexy”.

Thie obligation is repeated and further
elaborated in different forms in many instruments,
including:

- Article 26 of the Regulation annexsd to the 1907
Hague Convention IV Respecting the Lawz and Customs
of War op Land, and Article 1 of the 1927 Hague
Convention IX Concerning Bombardment by Naval Forces
in Times of War, to the extent that these provisions
prohibitv ettacks on undefended areas and undefended
buildings;
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- the  resolution of 30 September, 1828, whereby the
Assembly of the League of Nations forbade the civilian
Pepulation from being considered a military objective;

- the 1949 Geneva Copventlions prohibiting attacks on
mpilitary establishrments and health transports (Article
19 et.=eq. cf Conventtion I; Article 22
et.seq. of Convention II: Articles 14, 15,
18, 21, 22 of Convention 1V);

- ON General Aasendbly resclutions 2444 (XXIIIY of 19
December, 1988 and 2675 (XXAV) pf 9 December, 1870

Thus the use of a nuclear weapon against civilian targets
or of a weapen having Jincidental effects ¢n civilians
in any circumstances is rendered 1llegal by virtue of the
most clementary rules of ths international law of armed
conflict,

Moreover. the use of a nuclear weapon against a
civilian target would constitute a crime against humanity as
defined by Article 6 (¢) of the Statute o»f the Nuremberg
Tribunal and Article 2 of the 1848 Genocide Ceonvention., The
UN General Assenbly has characterised as “crime against
humanity and civillzztion” any use by a State of a
nuclear  or thermo-nuclear weapona irrespective of whether
they are even used againzst ¢lvilians.

The use of a nuclear weapon agsainst a military target

wili alse be illeazal. This arises from the following
congiderations: .
i. Even the use of a limited riuclear weapon with reduced

power renders death inavitable for those within the
range of its affects;

11. the use of a limited nuclear weapon with reduced
poser could lead to total nuclear war; T

iti. the use of nuclear weapon with enhanced power increases
the effectzs identified above and its indiscriminate
effects which cannot be Jlimited to any “permitted”
military objlectives.

(g) The use or threat of nuclecar weapons not Justified by
international law under any circumatances,

The proponents of the use of nuclear weapons justify
thelr use on the grounde of

1. sel? defence
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41. reprisals
i . necsaaity
v, deterrence

{1) Belf-defence does not Justify use of nuclear weapons

Fe1? Asfenos ta an ensiplLlv Lu Lhe pronioition against
the use of -force when a State is subject to  an armed
attack. The legallity of war does not release thne
participents from the application of the rules regulating the
conduct of armed conflicts. An aggressor violating the law
of the Charter has to conply with limitations on the weapons
used. Similar restraint has to be exercised by those
fighting in self defence., The application of i1ules of law
ol arped conflicts does not depend on the legality of the
defended cauzes; voth aggressor or viciim, are equally
sublect w0 the laws of war - a principle reflected in
the f£ifth preambular paragraph of Protocol 1. Only those
weapon3 nay be used in  self defence whose use is

otherwize permitted under international law. Revoursed
to  puclear weapons prohibited by variocus rales of laws
of war, cannot be Justified according to the right of

inherant self defence under the UN Charter.
(11} Reprlisals do not justify use of nuclear weapons
- Reprisals against non-combatants and non-military teargets

Reprisals against non-cormbatants nen-military targets
are prohlblited. t is forbidden to presort to repriasasls
againzt medical ipnstallstionsx, transportdasions and uplts:
the 1injured; infirm: ecivilian populations and property
and various categories of civilian populations
subject to protection.

~ Reprisals agalnst combatarts and military targets

The prohibition of reprisals againat conbatants and
military targets is not speocifically provided for in any
legal instrument but prohibition of the use of nuclear
weapons against them is certain beocause 1t violates
the other principles of laws of armed conflist like causing
of unnecessary suffering rendering death inevitable.

The International Law Commissiopn in its Draft
Articles of the Responsiblility of States streszses under
Article 39 on counter-measures that:

_ "even where the internationally wrongful act in gquestion
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woulf justify & reaction invelving the use of

forsk? . .] action taken in this suise cerlziniy cannos
inclpude, for instance, & boeacn ol obirgatlors
of itnternatisnal humanitarizn law. 3Suh a sgep could

never be "lagitimate” and such condutt Rould  repailn

wrongful'.

Further Article 1 common te the four 1843 Senevs
Conventiohz put ah obligation on the parties ¢ reapa?
those instruments in all circumstances.

In practice, the very naturs of nuclear weapons would
necessarily vioplate prohibiticns for which reprisals
Ere expkessly prohibited ~ 2.g. the ©prohibition on
szttarkinglcivilian populations or their proserty. This is
why such Ppeprisals must necsssarily be illegal.

£i1ii} Necessity does not justify the use of smuclear weapons

The |lav of arned snflicts doss nst recogniss  the
rinciple of necasg3iiy except in thoae circumstances=
where it lie expressly provided for. The Internaticenal Law
Commizaion has atated that thiz excoetion doss= not
eutheriae a ECtate pel igrore the Frazeriptions ot

humanliverjen law as

& 0 InveER  the 1der oI pllitery

r in order o evade the Juty to
§ Y designed, precisely, Lo

t the necessitiea ¢f wer from causi

which i{tiwas desired 2 proscribe cnce and for all-

The rules of international! lav do not adrit ~ the
possibilidy of inveking nilizary nefessity as a
Justification for state cenduct not in conformity wlth the
chligatiogs they impese. Theae rulea apply equally in
relation $o nuclear wearons.

l
(iv) Nucl]jr Woapone as Detarrants

The Jusa of Nuclear Weapona in reaponass to attack by =2
conventional wzapon would patently viclate <he principle
of rprororktionality but alse & nuclear r=sponse to nuclear
sttack, a2 stated above, would vioslate the principle of
discrimindtion , huganity, =~ environmenta! security and
prabably Hthe prinziple of neutvrality as =zuch an attack would
nos Jdistinguizh betoween gopbatants and non-Somdaranta-
causing ?iiilian cgsuxltl=s, ravaging the nasural snvironment
anc contaginating the territory o¢f neipglkbering and dlstant
neutral chuntries, Nuclear deterrencs had t=en considered

Vol = -

fee e o i e b
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to be abhorrent to human sentiment 4ince it implies that a
state if required "to defend 1ts own existence will act with
pitiless disregard for the consequences to its own and
adversary’'s people.

Arother question which arises in relation to the theory
of deterrence i3 whether the keeping of peace or the
preventlion of war is to be made dependent on the threat of
borrlfic 1ndiscriminate destruction which Justifies the
stockpiling of such weapons at an enormous expense, in the
hope thet they will merely act as a deterrent but will not
infact be used. However thase who do not have such weapons
would all the time be racing to build them and those who
already have nuclear weapons would continue to develop even
more destructive weapons to maintain the superiarity
recessary for deterrence and this would keep humanity in the
perpezual fear of total destruction. A better and saner way to
secure éverlasting peace would be to ensaure that only are such
weapons never used but alsoc not made. The sacurity of all
nations would best be safeguarded by a nuclear weapon free
world. If peace is the ultimate objective there can be no
doubt that disarmament must be given priority and has to
take precedence over deterrence.

{b} legality of productieon. manufacture, stookpllins otc of
nuclesr weapons.

It has bean argusd by sone States in thelr
memorials that enly the questisn of the legality of the use
of nuclear weapons ls before the Court for
conslderation in glving ite advisory opinloen.

Howewgy, +t18 Guebbion ol lemalliy ©I uBe O nucliear
weapons cannot be distinguished or saparated from the legality
of its manufacture, productiion eto.

Since the production and manufaoture of nuclear weapons
can only be with the objective of their use, it must follow
that if the use of such weapong itself ia illegal under
internaticnal law, then their production and manufacture
cannot under any circumastances be consldered as
permitted. Besides, the manufacture and stockpiling of nuclear
weapons wWwould constitute as a threat of their eventual use,

In this conneotion, reference may be made to the
Conventions on Biological Weapons and on Chemlcal Weapons
which recognising the need to exclude completely the
possikility «f the use o0f such weapons, prohibit States
barties to develop, »produce, stockpile or otherwlise
acquire or retain the prohibited weapcns. These
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Conventions clearly recognise and provide that the only
effactive way to prevent under any circumstances the use of
a prohibited weapon is to ensure that no State
undertakes the production or manufacture or retains such
weapons. Accordingly, where btates ares in posacasion of
chemical or bioclogical weapons they re  required to
dismantle or destroy them under an elaborate prozedure
specified therein with built~in safeguards ot
international inapection. The need for these Ccnventlons was
felt because a nunber of States had mpade
dealarations/reservations to the 1925 Qeneva Protoccl to the
effect that they could use, the prohibited gazes, polsons
etc in oase they were subjected to an attack by =uch

Yeapons.

The Chemical Weapons Conventicn and the
Biclogical Weapons convention Dby prohibiting the
production, manufacture etc., ©of such weapons under any
circumstances preclude thelr use even by way of

retaiiation in cageg where they have been used by one
party to a confiict.

Thus the use ot nuclear WeaADONS Wwhich ls
otherwise c¢ontrary to internatioral 1law could only be
efferoTively prevented by eliminating completely  thelr
productien, manufacture and by ensuring the dismantling of
existing nuclear weapons.

The preduction of weapons which have the capacity to
destroy all mankind carnot in any manner b= considered to be
Justified or permitted under international law.

EXEEXY




