
Letter dated 20 June 1995 from the Ambassador of India, together 
with Written Comments of the Government of India 



MOST URGENT 

NO: Ei~G/POL/443/2/95 June 20, 1995 

As you are aware, the UN General Assembly Resolution 
No. 49/75 K requested the International Court of Justice for 
an advisory opinion on the legality of the threat or use of 
nuclear weapons. 

2. 1 am enclosing with this letter a 7-pages submission 
by India relating to this subject. 

3. Furthermore, 1 also enclose herewith a counter- 
mernorial on the WHO resolution relating to the request for 
an advisory opinion of the International Court of Justice on 
the legality of nuclear weapons. 

4. 1 understand that the last date for the submission of 
these documents is 20th June 1995 and accordingly these are 
Seing sent to Your Excellency on a most urgent basis. 

Please accept, Excellency, the assurances of my 
hignest consideration. 

@"---  i i 

( I.P. Khosla ) 

R.E. Mr. Eduardo Valencia-Ospina 
Registrar. 
International Court of Justice 
Peace Palace 
2517 KJ THE HAGUE 



1. Cao WüO request sn opinion from ICJ ? 

(a) KU0 ho0 prsvioualy exercised this r i g h t  

I n  aaoordanoe v i t h  A r t i c l e  9 6 ( 2 )  of t h e  C h a r t e r  c i  t h e  
United Nat ions,  Article 76 of  i t s  C o n s t i t u t i o n  anci Article 
1 D ( i i :  cf i û s  a g r e e a e n t  w i th  t h e  United Nat ions,  t h e  UHO nray 
requeist an Adviaory Opinion from t h e  Court  on anY l e g a l  
q u e s t i o n  wi th in  t h e  scops of i t s  a c t i v i t i e s .  The WHO has  
p rev ious ly  e n e r c i s e d  t h i s  r i a h t  i n  1980 when it r e s u e s t e d  an 
Advisory h i n i o n  on c e r t a i n  ques t ions  r e l a t i n g  t o  t h e  
t r a n s f e r  of a r a g i o n a l  WHO o f f i c e .  The p r e s e n t  mas ter  
s i m i l a r l y  l les wi th in  t h e  scope of i t a  a c t i v i t i e s  and t h e  
C o u r t ' s  op ln lon  would a s s i s t  it i n  t h e  f u t u r e  ccnduct  of I t s  
a c t i v i f i e s  . 
(b) Reqcest 1s v i t h i n  the soope of VBO b c t i v i t i e s  

The opin lon  reques ted  by WXO c l e a r l y  r e l i e s  to a u u e ~ t i o n  
a r i s i n g  a l t h l n  t h e  scope of ics  a c t i v i t i e s .  It is a "leral 
quast ioi i '  concerning ~ n t c r i ~ a t i o c a l  l e a a l  aspects of t h e  
use of nuc lea r  veapons uhich  would, no m a t t e r  hou 
c s u t i o u s l y  employed, a f f e c t  human h e a l t h  alid tlis envirenmect  
i n  an : r r e t r l t v a b l e  uay. Any p o l i t i c e l  c h c r a c t e r  uhich t h e  
ques t ion  might a l 6 3  have Could not and need not. pravenr  zhe 
Cour t  from g i v i n g  an op in lon .  The WHO raques: i n v i t a 3  t h e  
C o u r t  t o  c o n t r i b u t e  throuah  the c x e r c i s c  of i t a  nùvisory  
role t o  t h e  e f f e c t i v e  r u n c t i c n i n g  of t h e  DN systarn and t h e  
a c i i v i t i e s  of one of i t s  S p e c l a l l s e d  agencies .  The opin ion  
r eaues t ed  i s  of  r e a l  importance f o r  the  UHO i n  t h e  conduct  ! 

of its a c t l v l t i e ~  r e l a t l n g  t o  t h e  effects o f  t h e  uoa of  
n u c l e a r  m a t e r i a l 3  and veapons 03 bumac h c a l t h  and t h e  
envi ronnent .  The World H e a l t t  Assembly has doc la red  t h a t  t h e  
primary o b j e c t i v e  o f  p reven t ion  of t h e  h e a l t h  h a z a r d s  posed by j 
n u c l e a r  ueapons r e q u i r e s  c l a r i t y  about t h c i r  ststue i n  
i n t e r n a t i o n a l  l a u  since "over t h e  l a s t  48 vaara  rnarired 
d l f f e r e n c e  of  op in lon  have m e n  expreaacd by member 
S t a t e s  about  t h e  l a a f u l n e a s  of the use of nuc loa r  weapons". 

(NHA Resolut ion 4 6 . 4 0  02 1 4  Hay, 1 9 8 3 ) .  Any e d v i s o r y  
oplnioii  rendered uould c l a r i f v  t h e  I n t e r n a t i o n a l  lago3 c o n t e n t  
i n  uhich t h e  WHO conducts  i t s  a c t l v l t l e s .  



The WHO'S o b j e c t i v e  1s  " t h e  attainment by al1 peoples  
o r  t h e  n i a n e s t  p o s s l o i e  lsvel ut ~ i e ; a l L l ~ "  ( A I  Ll-1,  I )  . Tc *ho* 
end t h e  Organ i sa t ion  has  a numbrr of s p e c i f i e d  
f u n c t i o n s  set o u t  l a  A r t l c l e  2 of its C o n s t i t u t i o n .  
~t i 3  i n  t h e  a ~ ~ l i c a t i o n  of t b e s e  f u n c t i o n s  t h a t  t h e  
WXO has  undertaken its a c t i v i t l e s  f o r  many y e a r s  on t h e  
h e a l t h  and environmental  consecuences of t n e  use  of  n u c l e a r  
energy and ~ a t e r i a l a ,  i n c l u d i n a  weapons. 

The WHO'S l e s a l  mandate t o  Dromote and . p r o t e c t  human 
h e a l t h  c h a r a c t e r i s e d  by a p reven t ive  avproach i s  d l r e c t l y  
th ree t enad  by r i e k s  posad by tlie u s e  of  n u c l e a r  energy f o r  
c i v i l  and r n i l i t a r y  purposas .  I n  i t s  ~ r a c t i c e .  t h e  WHO has  
long  sddressed  q u e s t i o n s  r e l a t e d  to. t h e  conszaüences of  
t h e  use of n u c l e a r  weapone on human h e a l t h  and t h e  
anvironment. Anr argument t h a t  t h e  s u b j e c t  o f  t h e  humari 
h e a l t h  and e n v i r o ~ m a n t a l  a f f e c t s  o f  tlie use  o f  nuc lea r  
weapons f e l l  o u t s i d e  t h e  BOOpe of  Wi!O'a a c t i v i t . i e 3  Uouid 
bc cori t rary t o  t h e  e v o l u t i o n  of i t s  practice. I t  i s  a  
s u b j c c t  t h a t  no o t h e r  s p a c i a l i s a d  aflenoy has  t h e  comDeteiice or 
t h e  e x p e r t i s a  t o  addrcso .  

Since 1 0 8 1 ,  t h e  WHA has  adopted s n w b e r  of 
l n ? o r t a n t  r e s o l u t i o a s  addras s ing  t h e  e f f a c t s  of  nuvlear  
weapons on hlunan h a a l t h  and t h e  environment.  T h e  WHA haa been 
a s s l s z e d  i n  t h i s  by a stries o f  e x p e r t  s p e c i a l i s e d  r o p o r t s .  
I t s  Resolu t ions  HHA 3 4 . 3 0 ,  WHA 36.28 end WHA 40.24 on t h e  
e f f e c z s  of n u c l e a r  var, snch adopted by lerae r n a j o r l t i e a ,  
r e c a l l e d  t h a t  it nad becn ej tabl isbed aiid reoogalscd  t h a t  no 
human heel t l i  s e r v l c e  l n  t h e  wwrld had a c a p a c l t y  to respond. 
adequate ly  t o  t h e  consequence-i f o r  hummi h e a l t h  r e s i i l t l n e  
frsm t h e  use  of evcn a  singlr n u c l e a r  weapon. It was a l s o  
r e c a l l e C  t h a t  tne lmpsct  on human h e a l t h  d? d t h e  
environment woüld ba relt f o r  a e n e r a t i o n ~  zo corne. 

( c )  I C J  o p i n i n l o n  aoulci asslst UBO i n  f u t u r e  conduct  of 
a c t i v i t i e s  

These a la rming  f l n d l n g s  have l e d  the WHO an.d i n  
~ a r t i c u l a r  t h e  N U  t o  c o ~ i a l d e r  t h e  proper  d l r a c t i o n  o f  i t s  
a ~ t l v i t i e s  r e l a t i a g  t o  t h e  e f f e c t s  of  n u c l e a r  weapons ûn human 
h e a l t h  and t h e  environment.  I n  t h i s  c n n t e x t ,  I t  has becomc 
e v i d e n t  t h a t  it uas necessary  f o r  t h e  Organisation t o  
ide i i t i fy  t h e  l e a d  b a s i s  on which n u c l e a r  ueapons might bc 
us td  undçr i n t e r n a t l o n a l  lau i n  o r d e r  t o  a l low it t o  a s s e s s  
I t s  3wii a c t i v i t l e s  i n  t h e  most efficient maii~aer p o s s l b l e .  

The Advisory Opinion which trie Court 1 s  c a l l e d  upon to 
g ive  a d  which it ahould g i v e  on t h e  question r e l a t l n g  to 
t h e  legalitp of  t h e  use  of nuc lea r  weapons would a l low t h e  
WHO t o  ensu re  t b s t  i ts a c t i v i t i e s  were p r o p e r l y  c a r r l e d  o u t  
i n  a manner t h a t  took f u l l  account  of t h e  p r i o r l t y  needs of  



-3- 
i u n c t i o n a  set  o u t  i n  Article 2 of  i t r  C o n s t i t u t i o n .  
I t  13 i n  t h e  a p p l i c a t i o n  of  t h e s e  f u n c t i o n s  t h a t  t b e  
WHO h a s  undertaken i ts  a c t i v i t i e s  f o r  many mars on t h e  
h e a l t h  and environmental  conacquencea o f  t h e  use  o f  nuo lea r  
energy and materials, i n c l u d i n g  weapona. 

T L  WIIO'a icsal nipndmto te p i . o m c t r  -nd rrot.ri-.i. h~irnrn 
h e a l t h  c h a r a c t e r i s a d  by a p r t v e n t i v e  approach i d  d i r e c t l y  
th rea t ened  by r i s k s  posed by t h e  use  of n u c l e a r  energy f o r  
c i v i l  and m i l i t a r y  purpose$. I n  i t s  p r a c t i c e ,  t h e  WHO h a s  
long  addressed  q u e s t i o n s  r c l a t e d  t o  t h e  cousesuenoes of  
t h e  use  O f  n u c l c a r  weapons on huaan h e a l t h  and t h e  
environment.  Any argument t h a t  t h e  s u b j t c t  of t h e  human 
h e a l t h  and environmental  e f f e c t s  of t h e  use  of n u c l e a r  
weapons f e l l  o u t s l d e  t h e  scope of  WHO'S a c t i v i t i e s  would 
be c o n t r a m  t o  t h e  e v o l u t l o n  of  i t s  p r a c t i c e .  I t  i s  a 
s v b j e c t  t E a t  no o t h e r  s p e c l a l i s e d  ascncy has  t h e  ~ o m p a t e n c t  o r  
t h e  e x p e r t i s e  t o  a d d r e s s .  

S ince  1981, t h e  NHA has edopzed a numbor of 
impor tan t  r e s o l u t i o n s  addrcas ing  t h e  effects of  n u c l c a r  
weapons on numan h e a l t h  and t h e  envlronment. The W H A  has  been 
a s s i s t e 6  i n  t h i s  by a s e r i e s  of  e x p e r t  s p e c i a l i s e d  r e p o r t s .  
I t s  Res6 lu t ions  WHA 34.38, WHA 36.28 and WHA 4 0 . 2 4  on t h e  
e f f e c t s  o f  n u c l e a r  v a r ,  each adopted by l a r g e  m a j o r i t l e s ,  
r e c a l l e d  t h a t  it had been e s t a b i i s h e d  and recognlsed  t h a t  no 
human h e s l t h  s e r v i c e  i n  t h e  world nad a c a p a c i t y  t o  r e ~ p o n d  
adequa te ly  t o  t h e  consequences ror human n e a l t h  r e s u l t l n g  
from t h e  use o f  even a s i n g l e  nuc lea r  weapon. I t  was a l s o  
recal:ed t h a t  t h e  impact on human h e a f t h  and t h e  
envi ro iment  would he f ç l t  f o r  gene ra t ions  t u  corne. 

[cl ICJ o p i n i n i o n  aould  assist WHO l n  f u t u r e  conduct  of 
ac t lv i  tics 

These a la rming  f i n d i n g s  have l ed  t h e  WHO and l n  
p a r t i c u l a r  t h e  WHA t o  conz lde r  t h e  proper  d i r e c t i o n  o f  its 
a c t i v i t i e s  r e l a t i n g  t o  t h e  e f f e c t s  of  nuc lea r  weapbns on human 
h e a l t h  and t h e  environment.  I n  t h i s  c o n t e x t ,  i t  has  becoiae 
r v i d e n t  t h a t  i t  vas necessa ry  :or t h e  Organ i sa t ion  t o  
l d e n t i f y  t h e  l e p a l  bas fa  on vnich nuc lea r  neapons might bt 
used under i n t e r n a t i o n a l  law i n  o r d e r  t a  a l low it t o  assass 
i t s  ovn a c t i v i t i e s  in. t h e  most e f f i c i e n t  manlier p o s s i b l e .  

The Advlsorv Opinion which t h e  Court 1s c a l l e d  upon t o  
a i v r  and which lt should u lve  on t h e  ques t ion  r ç l a t i n g  t o  
t h e  l e g a l i t y  of t h e  use  of nuc lea r  weapons would a l low t h e  
WKO t o  ansu re  t h a t  I t s  a c t i v i t i e s  ve re  p rope r ly  c c r r i e d  o u t  
i n  a rnanner that took f u l l  account  of t h e  p r i o r i t y  needs o f  
t h e  i n t e r n a t i o n a l  communlty c o n s i s t e n t  with a p p l i c a b l e  norms 
of I n t e r n a t i o n a l  law. 



Should the ICJ glve an opinion ? 
1 

II. i 
. l  1 prcc-ciing d i s c u s s i c ! ?  t h a t  the HE5 

reqursr. an Advisorjr ùpinior. from the Court .  i 
n o t  o b l i g e d  in cozformity v l t n  P.rri2le CF of  its ' 

or recder t h e  advice cn the ?ues=ion 
i n  t.he Essterr: Csrella case; 1923: tlie 

1 
reiiised ;O give an Advi-crs  Opicicc i 

I 
(a) Respon hility of ICJ tc give an oninion =+ 

oasa c o ~ c e r n i o a  I n t e r g r e t a t i o n  cf Peace 
Vo;irt amphasisca t.ha:- ,-iven the 

q u e s t i o n .  The oair.ic.~i r e o u o s t e c  
and wo~: lJ  ::ot Se. 
Acrordii ,gly ::Y 

This r i n c i p l r  e c i u s l l s  app l i c s  t o  t h e  p r a s e n t  aesc. 1 I t  is i i id  sarnsai,le for the candsct ûf i t r  a c t l v i t i e s  
i:: t h i :  f tlc that t h e  k'99 s : i o ? ~ l 2  he cc:y en i i sh te~ i ea  and 
ir.for.ae,? of  che 1egsli t .r  cf the use -f :iüc?es.r weawzis. 

t 
(b) ICJ ha? never refused e x c e D t  in the Eastern Carelia case 

! 1923!. t h e  Court had s a i f  
of an Advisory Opinior. 

S t a t e s  wherc o n e  hsd  not  
refuaad t o  p a r t i c i p a t e  

a t z k r  of  t h e  9rgr .nisat ion 

a j r t i t t e d  t h a t  i n  tkc pr+acnt case the  



does n o t  mean t h a t  a  con ten t ious  d i s p u t e  e x i s t s  between 
t h e  p a r t i e s .  I n  g i v i n g  an opin ion  on t h e  l o s a l i t y  of  t h e  usa 
of n u e l a a r  waapons ln vicw o f  t h c i r  e f f a t t  on human h e a l t h  
and t h e  environment,  t h e  Court  could c o n t r i b u t a  t o  the 
r e s o l u t i o n  o f  a  con t rove r sy  b u t  it would n o t  addreas  a  
d i s p u t e  wi th in  t h a  maaning of  A r t i c l e  36 of t h e  S t a t u t e  of 
t h e  Cour t .  

The Court  has  f r e q u e n t l r  arnphasissd t h a t  a s  t h e  
" p r i n c i p a l  j u d i c i a l  organ",  it should rcmain f s i t h f u l  t o  i ts  
c h a r a c t e r  and t h a t  an Advlsory Opinion r eques t ed  must r e l a t e  
t o  a  l e g a l  ques t lon  [ C e r t a i n  Expenses of t h e  GN, 1962).  
Hcïever ,  t h e  f a c t  t h a t  t h e  q u e s t l o n  has  p o l l t i c a l  l m p l l c a t i o n s  
1s n o t  l n  l tself  an o b s t a c l e  t o  t h e  g i v i n g  of an Advisory 
Oplnlon and where tEe Cour t  has  been asked t o  c h a r a c t e r i s e  a  
p a r t i c u l a r  form of behavlour  W l t l i  r e s p e c t  t o  t h e  
Pl'OViSlOnS O f  t r e a t y  and customary law, t h e  Cours 1s 
performing a tasis which 1s e s s e n c l a l l y  l e g a l .  

In t h e  p r e s e n t  c a s e ,  t h e  ques t ion  asked of t h e  Court  
r e l a t e s  t o  t h e  c o m p s t i b i l i t y  of t h e  use o f  n u c l e a r  veapona 
with t h o  provia iono  o f  i n t o r n o t i o n o l  lou  ino lud ing  
t h e  C o n s t i t u t i o n  of WHO. I n  s s k i n g  t h e  Court  t o  c h a r a c t e r i s e  
t h e  behaviour i n  t h e  con tex t  of e s t a b l i s h e d  
p r i n c i p l e s  of  i n t e r n a t i o n a l  l a u .  t h e  WHO is i n v i t i n g  t h e  
Court  t o  c a r r y  o u t  a t a s k  c l e a r l y  r e l a t e d  t o  i t s  j u d i c i a l  
f u n c t i o n s  . 

The c h o i c e s  made and t h e  a c t i o n s  t o  be taken hy WHO 
uoüld depend d i r e c t l y  03 I t s  knowledge uhe the r  t h e  use of 
n u c l e a r  ueapons is l e g a l  o r  i l l e p a l .  The re fo re ,  i t  1s 
i r p o r t a n t  t h a t  t h e  Court  should e x e r c i s r  i t s  j u d i c i a l  
f u n c t i o n  and r ende r  t h e  adv lce  on t h e  ques t ion  r a l s e d .  
Even i f  t h i s  has  c o n s i d e r a b l e  p o l i t i c a l  i rnp l i ca t lons  
a c l a r i f i c a t i o n  of  t h e  l e g a l  a s p e c t s  involved would i n  
c o n c r e t e  terms e n l i g h t e n  t h e  WHO i n  t h e  formulat ioi i  of its own 
a c t i v i  ties. 

For t h e  above r easons .  i+ is submit ted t h a t  t h e  Court  
snould give an opin ion  on t h e  q u e s t i o n s  submi t ted .  



onu E ~ S .  be use? ii; an 
is governed by 

law and part icu iar l~  the lau  re1atin.E ts 

hings, prov ides  f o r  the  mrthods and means ,of 
regulsies t h e  c i m i c a  sf ueapoiis vhicli 

I 
uyed; the obLigstion to d l e t i n g u i s n  betvee:] 1 

! 
i 

i n e v i t a b l e  uu~ecessary  s ~ f i e r i 1 1 6 ;  t h e  

:rd state3 ; the proi~lbit.i~>n againor zal2:lng 
t.ern scvere 5arnagl r.c. ~ h z  env1ro~:ment.: 

z1.i u e l i  e s t . a t l i shed  Ziniiing t h e i r  soiirccs 

~ r c l a r ~ t i o ~  I V .  

It has bee?i sugaested thaz in rhe nuciear agr t h e  narmal 
rüles of i r  ternat ional  l a u  have i e e n  suspri>aed or perhaps set 

o n f l i c t  applies tc al1 formr 
ld azd new, and 1s not ueepcn ~pecific. ACY 



severdl r u i e s  of intetna:icr.a? ? a ï  exp:essly 

United Nation3 G t n e r a l  A s ~ e m b l r  ha5 

I t  ha3 csndemned t h e  

a Large 
~ e f l e c ~ i n g  1 cilstomary i n t e r n a t i o n a l  lau appl i cab le  t o  t h e  

n a t i o n a l  comnunizy. They a re  an e x p r e r s i o n  and 
of a o r e - e x i s t i n g  p o s i t i v e  l a v  which endorses  

9 r o h i b i t i o n  emb~died i n  :he lau o f   arme^ 
co~?fl:ct.. I - l ru~~!nent.s t .hnt.  i h -  CA V ~ * . Y ? V , V * . ~ - ~  -..* 
:onirë%ct$; , as they  d e c l a r e  chat t h e  rise of  niiclear 
w c a x n s  35 l l l e g a l  b ~ t  9130 demand th? coi ic1~:s io1~ of t h e  
t r e a t y  2r0! l b i t i n g  t l ic use cf nuc lehr  veapu::s, 

i 
a not. 

reflet:. th correct  I n t r r p r r t a t i o r ,  cf t h c s r  rules. Ksiiy 
t z e a t y  riii 5 c o d l f y  p r t - e x i s t l n 6  cusrùma:? riil?s. ; ne 
reaZf l r .ns t i  12 of t1:tze rule:. i n  a t r ea t s r  d i e s  fi:: imrls t.lieir 
p r l c r  !ior,- exist,c!ict -3 b l n Z i n s  ~Kipaf?o;:.*.  The United 
?Isti?r.s' d l i r e  fc üdcpt  osch à cocve!;;içn c x i s t s  because t he  
Gre cf nucl  .ar waapons is  only  ~ r o h i b i t e d  i n  a gr -n i r i c  macncr 
- a t r e a t . ~  c u l d  c o d i f y  t h e  e x l s t i n f  p r o t i b i t i n c .  ! 

rsuments t h 3 t  tlic dse of r.uclear w-apons i , ~  
lsv ust ial ly  o p ~ h b 3 i l t  four 

sources. ! 

fi? Ar:.icl o f  the Hague Remlot ions  
and p?iaoned weapvns; l 

of 1925 whicb pr~hibits t h e  use  n o t  on ly  
and c thc r  gases but also of  'analogous 

o r  dev ices  ; 

SJtc) cf t h e  Hague Regulat lons which prohlbi ts  
c a l c ~ ; l , s t e d  t o  cause  iinnecessary s u f f e r i n g ;  and 

( i v )  the 1 B e  i k c l s r a t i o n  of SS. Pet.ersburg which lists as 
c a n t r s  y t o  burnaiiitY those  vzspoils wl!I ch  " i i sed less lu  
aggrav r.e t h e  s u f f e r i n g s  0,' ù i s s b i z d  me!: o r  r e ~ i d e r  t h e i r  
dea tn  i n a v l t a b i e "  . 
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l a r g e  c i v i l i a ~ i  c a s u a l t i e s  1.0. 24 m i l l l o n  out Of a t o t a l  o f  
6B m i l l i o n  l e f t  t h e  world s tunned .  The need f o r  r r i t e r a t i o n  
of  the a x i s t i n g  p r o v i s i o n s  and c o d l f y l n g  t h e  p r l n c l p l e s  f u r  
t h e  p r o I e c t i o n  of war vrc t lms  vas  s t r o n g l y  f e l t .  

The 1945 Hurembera C h a r t e r  adopted by t h e  a l l i e s  
reaffirmed i n t e r  a l l a  t h a t  "vanton destruction of  c i t i e s  
t o m s  o r  v i l l a g e s  o r  d e v a s t a t i o n  n o t  j u s t i f i e d  by 
m l l l t a r y  n e c e s s l t y -  vas  a v a r  crime and d e c l v e d  
"lnhumane a c t s  c o m l t t e d  a g a i n s t  aily c i v i i i a r .  ~ 0 ~ ~ 1 8 t i o r i "  tn 
be a crime a g a l n s t  humanity. 

The most complete c o d i f i c a t i o n  of  humanitar ien l a i  is 
conra ined  i n  t h e  f o u r  Geneva Conventions of 1945 under uhich  
r h e  Convention No. I V  r e l a t e s  t o  t h e  P r o t e c t i o n  of  
G i v i l i a n  Persons  l n  T i m e s  of  War. 

A number o f  o t h e r  l e g a l  i n s t rumen t s  have been adopted  
by v a r i o u s  bod ies  which r e i n f o r c e  t h e  not ion  of moderateness  
i n  armed c o ~ i f l i c t s .  Tho In t e rna t io ! i s l  Conmi t t e e  o f  t h e  
Red Cross has  adopted various r u l e s  aiid recomrnendatiûiis f e r  
t h e  l l r n i t a t i o n  o f  t h e  dangers  f sced  by c i v i l l a n s  d u r i n u  t h e  
time of v a r  vh ich  p r o h i b i t  ura~ons and mcans of uarfarc 
which a r e  i r ~ d i s c r i m l n s t e  in t h e i r  e f f e c t  aiid cause ii~it~ecesssrv 
s u f f e r l n g s .  

S i m i l n r l y ,  r ece i i t l v  t h e  S t s t u t e  of t h e  
I n t e r n a t i o n a l  Tribuilal f o r  the Proaecut ion  cf Persoiis 
R=spolisible f o r  S e r i o u s  V i o l a t i o n  of I u t à r i i e t i o n n ~  
Bumanitarian Law Committed i n  t h e  T r r r l r o r v  of th* Former 
Y u g o ~ l ~ ~ l a  s i n c e  1991 ernpouers t h e  I n t e r n a t i o n a l  T r ibuna l  t o  
p rosecu te  persans v i o l a t i n g  t h e  l a v s  of n a r  by v i s .  
e m ~ l u y i n 6  ~ o i s o n o u s  urapons . saus lng  unnacessary 
s u f f e r l n ~ .  a t t a c k s  on undrfendsd tom18 and weaton 
d e s t r u c t i o n '  of c i t i r s  or t ouns  n o t  j u s t i f i e d  by m i l i t a r y  
n e c e s s i t y .  

Id) Fhe L a w  of War P m h i b i t a  tbs UJC of Uuclear 
iieapons by reason of their qualitative end q u a a t i G t i n  
effecta 

The q u a l i t a t i v e  and q u a n t i t a t i v e  e f f a c t s  of n u c l e a r  
weapons c h a r a c t e r i s e d  br t h e  i n i t i a l  nuc lca r  r a d i a t i o n  
and n u c l e a r  f a 1 1  o u t  and consequenoes of  thoao affect br ings  
n u c l e a r  weapons w i  t h i n  t h e  soope of r u l e s  p r o h i b i  t i n g  t h e  
u s e  of poisonous and chernical weepons which v i o l a t e  t h e  
p r i n c i p l e s  of i n t e r n a t i o n a l  law p r o h i b i t l n g  t h e  use  of 
ueapons whlch 

- ore o h e s i o a l ;  
- are poisonous;  



- r s n d s r  d e a t h  t n e v i  t a b l e ;  - cause  unnecessarv s u f i e r i n g ;  
- .  have i n d i s c r i m i n a t e  e f f e c t a ;  - v i o l i t e  t h e  g r i n c i p l e s  of  p r o p o r t i o n a l i t y  and 

humanity and n e u t r a l l t r ;  and - damage t h e  environment 

I t  1 6  p r o h i b i t e d  t o  use  veapons t h s t  fsil tr ,  
discrimina ta botveen m l l l t a r y  and c l v i l i a n  ~ e r s o i i n e l  . 
A r s i c l c  24 . 1923 Draft Rules for A e r i a l  Warfare;  Article 

, 1, 8 t h  Hague Convention of 1907; Article XXV , The 
Regulat ions ou Land Warfare annexed t o  t h e  1907 Hague 
Ccnvenzions).  

The c a p a c i t y  o f  t oday ' s  n u î l c a r  weapvns whloh have 
t h e  y l e l d s  of  s e v e r a l  mega ton~  1 . c .  s e v e r a l  hundrad ti,mas 
t h a t  of t h e  Hiroshima and Nosasaki aan k i i l  m i l l i o n s  
Of people .  The bomb t h a t  explodcd ove r  Hiroehirna vas  
srnall by t o d a y ' s  s t anda rds  bu t  s t l l l  tliouaands of  
lniiocent c l t l z e n s  were b u r n t ,  b l a s t t d  and crushad t o  . daa th  
a t  t h e  moment of  exp los ion .  The numbar of deatha 
a t t r i b i i t a b l e  t o  t h i s  s i n g l e  bomb 1s 200,OY)Ei. I t  l a  self 
ev idan t  t h a t  e f f sc t  of t h e  use such n u c l e a r  wcspons cannot  
ensure  d i s t i n c t i o n  between combatants and non-cornbdtants. 
Even n u c l e a r  weapons wlth very lou  y l e l d s  a r c  capable  
of .harmiï.i non-combatants ; v l r t u s l l y  i i ievluably whether 
intended o r  n o t .  

(ii) The Rinc lp le  of P r o p o r t i o n a l î t y  

I t  is p r o h i b i t e d  tc e o f e c t  r e p r i s a l s  uliicli are 
d i s p r o p o r t i o n a t e  t o  t h e l r  aiitecedeiit p rovoca t iuns  o r  t o  
l eg i i i rna t e  m i l i t a r y  o b j e c t i v e s ,  o r  3 l s r e s p e c t f u l  of 
persons,  i n s t i t u t i o n s  and resources .o therw1se  p r o t e c t e d  by 
t h e  laws of var .  

The use of n u c l e a r  weapoiis would i n a v i t n b i l i t y  v l o l a t e  
t l i r  p r i n c i p l e  of  p r o p o r t i o n a l i t y .  The r a p r i s a l s  have t o  
ccnform t o  p r i n c i p l e s  of humanitar ian l s u .  The c l v l l i a n  
popu1at:on canno t  be made t h e  o b j e c t  of r a p r i a a l s .  
A r t i c l e  33 of  1949 Geneva Convention No. I V  R e l a t i v e  t n  t h e  
P r o t e c t l o i ~  o f  C l v i l i a n s  Person3 i n  Timc of War p r o h i b l t s  
r e ~ r l s a l s  a ~ a i n s t  ~ r o t e c t e d  Persoiis and p r o p e r t y  . Thus 
c i v i l f a n  ob3ect.s. c u l t u r a l  o b J e c t s  and p l a c e s  of worsbip 
cannot br made t h e  o b j e c t  of t h e  r e p r i s a l s .  A t t acks  by wap 
of r e p r l s a l s  a r e  p roh ib i t ed  a g a i n s t  n a t u r a l  e n v i r o n m n t ,  



uorks  o r  I n s t a l l a t i o n s  c o n t a l n l n g  dangerous forces 
namely d a m  . cllites and n u c l e a r  e l e c t r i c a l  g e n e r a t i n g  
s t a t i o n s .  Objects l c d i s p e n s a b l e  f o r  t h e  s u r v i v a l  o f  c l v i l i a n  
nnniil at.1 nns ~ i r r h  as f n o d n t u f f .  a g r i o s l t o r o l  nroaa 
l l v e s t o c k .  d r i n k i n g  water  i n s t a l l a t i o n s  tuid s u p p l i e s  
and i r r i g a t i o n  work a l s o  cannot  be made che o b j e c t  of  

l 
I 

reprisais . ! 
The use  of n u c l e e r  ueapons,  u i t h  i t s  consequeilt e f f e c t s  

v i o l a t e  aach and every one of the ahove mentioned r u l e s .  t h e  
ensuing  d e v a s t a t i o n  be ing  o u t  of  a l 1  proportion t o  
t h e  p rovoca t ioe  r ece ived  and t h e  o b j e c t i v e  sought  t o  be 
achieved . 
( i i l )  The Rinciple of liecessity 

It 1s p r o h i b i t e d  t o  Lise weapons wliose e f f e c t  1s greater 
thali t h a t  r e g u i r e d  t o  ach ieve  a  l e g i t l m a t e  m i l i t a r v  
o b j e c t i v e .  X i l i t a r y  n e c e s s i t y  caiinot o v e r r i d e  ~ r i n ~ l p l e s  o f  
humani t y  , 

n i l f  t a r y  ~ i e c e s s i  tv meaiis t h a t  on lu  t h a t  
d e s t r u c t i o n  necessa ru .  r e l e v a n t  and ~ r o p o r t f o n s t e  t o  t h e  
prompt achleveieent o f  lauful r n i l i t a r y  nbJec t ivea  is 
l e g a l .  Hot  on?^ must such d e s t r u c t i o n  be necessa ry  and 
r e l e v a n t  t a  t h e  a t t a i n m e n t  cf  m i l i t a r y  ob>ect5ves .  birt i t  m u s t  
a l s o  be ~ r o p o r t i o ~ i a t e l v  and r s a s o n a t l y  r e l a t e d  tt t h e  
m i l i t a r y  importance o f  t h e  abject a f  a t t a c k .  

? l i i i t s r y  n r c r s s i t y  can never  j u s t i f y  uea o f  
p r o h i 5 i t e J  vespon% o r  o t h e r  weapons which i f  ueed c a s  
cause E r r a t e r  c i e s t r u c t i o n  of c i v l l i a n  popu la t ion  alid 
p rope r ty  than  t h a t  r e q u i r e d  t u  achieve  a  l e g i t l m a t e  
m i l l t a r y  o b J e c t i v e .  Though m i l i t a r y  o b j e c t  d u r l n g  v a r  1s t u  

I 
weaken t h e  m i l i t a r y  f o r o e s  of t h e  enemy t h e  u a s  of  weapons 
of  mass d e a t r i ~ c t i u n  a g e i n e t  t h e  c l v i i i a i >  pvpu la t ion  

l 
may vaaksn t h e  e n e n l e s  v i l 1  t o  f i g h t  bu t  n o t  enemieo m i l i t a r y  
f o r c e s  (1868 Deo la ra t ion  of 6 t .  P e t e r s b u r g ) .  

Although deroget, ions from c e r t a i n  p r i n c i p l c s  1s p c r m i t t c d  
under t h e  Add i t iona l  P r o t o c o l s  no such cxcep t iuns  a r e  a l lowed 
i n  t h e  Customary laws of war or  undcr Oenava Conventions 
of 1949.  A r t i c l e  - 1  of the 1948 Ocnava Conventloils cnJoi i is  
t h e  p a r t i e s  t o  r e s p e c t  t h e i r  p r o v i s i o n s  under  "al1 
c i r cums tances" .  Zommon A r t i c l e  3 p rov ldes  t h a t  petsons n o t  
t a k i n g  p a r t  i n  h o a t i l i t i e ~  o h a l l  i n  "a l1  c i rcumstances"  
be t r e a t e d  humanely and p r o t e c t c d  from v io lence  %O l i ra  arid 
paraon. 

Nuclear weapoz>s c a n o t  be us td  i n  s e l f  dcfencc .  The 
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of rnflltciry n e c t a s i t y  p e r m i t 3  c s t a t r  t? apply 
degrae and kind of r e g u l s t e d  f o r c e  no? o t h 2 r Ï l J t  
b -  t h e  laws of  var .  The nSdclear wcapons cause  

t r a c t i o n  whlch i a r  exceed t h e  measüre 3f 
r l i t y  and t h e  o b j r c t  of Qes?ruc?lol: neces3s ry  *!id 
;O r;he at ta i i iment  of m l l l t a r y  c h j e c t i v e s .  

.3 ? r o h i b l t e a  t o  use weapofis tha t .  cagzi. 
o r  aggrava ted  s u r f e r i n g .  

p r i n c i ? l e  aas f i r z r  eni :nciatec i n  , the 
, of  St.. P e t e r s b ~ r g  wkich S9rix.de t h e  use of 
apons "which üse1e:slu a z u r a v z t e  t!w 

Tbereaf t e r  t h e  1899 Eauue D a c l a r a t i o ~ i  
Expanding ~ u l ~ e t s  t c d  t h e  1925 Gas Pro toco l  

t h e  s m e  sent iment .  Hore r r c e n t l r  +na 
on zhe Pro l i ib i t i on  of Miiitary or Ansr Other 

O f  Etivirsnrnental Nodi f ica t icn  Tecliniqaas 1876 and 
cion 1 1  p roh i t i r . i on r  cr r e s r . r < . i t i o n s  nn itae af 
:iveii;imal weapone vlii.:;? ni,. be dsamed t.c be 

i i~Jar iour i  or t e  have i:i.?iacrln:~?et.e cffnc.7.s 1@EG 
concludac? t c  g ive  -2fzc~ :i. the t t t a b l i ~ ! i c d  

? a :  p r i i i e ip l cz  of t i  law i n  t k i s  

gh the nuc3ear ïripars h+ve bceii i r e a t e d  by sonit 
6er.ezis. t n e ~  a r e  nciie ihc I e r j  .W~. ,SPOIIJ '  anl: 

r egs rde<  a s  exemp; !rom t h e  g e n e r s l  
of t h e  Law of GJI r e l a t i n g  t o  use  of veapons. rha  

. e g a l  p r o v i s i o n s  uhlch bave  tlie e f f e c t  of  
the  use of uespoi~s  ?hicl: :susr. ' unnecrs5ary  

ar,a mea?is of a t t a c k  whici: are i c d l s c r i m i n a t e  1:) 
I d  obv ious ly  a p p l : ~  t t c  r . rc iecr  weapoiis a s  well 

of convent ions1  ügpe . 

fects of nuclesr wrapolis 01: nuasn b s i n g s  hcs  beeii 
ented by virtue of t e u t i m o n ~  of s u r v i v o r s  of 
ma and Nagasaki bombardmtlit. I t  is obvious f r o ~  
the  burn and b l a j t  e f f e c t s  of n c c l e a r  urs~cns snd 
uedia te  and IOIIY-terrc consrquences includiiig 
. ssquences.  e l ?  p l ace  them iii t h e  c a t e g o r y  of 
t cause unnecessary and  aggravated d e v a s t a t i o n  
Lpa theroby v i o l a t i n n  t h e  l a u s  of humaility and t h e  

p u b l i c  consc ience .  

fc rb idden  t o  .-ise wcapolis t h s t  vio1nt . t  .the i i a u t r a l  
a of ncn-?sr t ic :pat ing Çt.otes. 



i 
The r a d  o a c t i v e  iiilcÿ: of nuclear explcsior .  can have 

t r s e s b o r d o r  e f f e c t s ,  damagicg t h e  c i t i z c c s  'and 
prcpercy  of  n e u t r a l  Srate. i t  hss been oe31 Joc:~nented 
and a i s a  55 wii bi Chernobyl e ï p e r l e n c e  that the 
r s d i o a c t i v i '  i r ,  t h e  f a i l  os: can hsr-e c f f c c t a  over a 
larpr a r e a .  huz a s  n ü c l a s r  weapcn? are unahle LC. 
d i s c r i m i n e t  b t tueen  c o s b a t a n t s  anC nor-comb-sants so 
a l s o  thai '  e ünsble ta  d i s c r i m i n a t e  Setueen t h e  c c ï t r a l  
s t a t u 3  and ie b e i l i g e r e n t  s thtes.  

1; irI f ' o r b l d d e ~  t.o use xeapo:iz rhat.  cau3c 
u idespread ,  Iciig-trrm  an^ s e v e r e  damage t o  the 
env i ronaen t  

envircnmect  a3 a v l t e i  Zs~:.or 
s ~ d  t h e  fudure g e n e r s t l o n s  Ras 

ncv emplieeiu bg the ury?nt. need î.3 PreVtlit 
atmosphara hy inrrrslis. carb~:~:~ J?cxlfie, 

t h e  6 t s t . r u a t i o n  of the czv!lr l a y e r .  
i r . d l v i s i b i e  i n  terma 3f o u ? i e r s i l i ~  and i s t h t ;  

of m n n k i d ,  =h$refore  i r  canilo:. be 
by a n y  ui:a sovarc ign  ~ t a t r .  

w e l l  as conven t l c ra l  :au o f  war 
use of wthods ,  snd mesns sf war f a r e  t h a t  ma7 

CJUS? long-term and acvere  aamagn t? t h e  
ni1 abjects e s s e n t i a l  t.0 t h e  a u ~ v i v a l  3f 

o r  3n works and i i i : t r ~ 1 a t l o n s  t h a t  
a r e  ~ l s o  Dherefore a r ~ h i b i t ~ s d .  

Çevt r  

i 
ot .htr  treatiej an.! I n s z r c n a n t . ~  l a y  d o ui: 

-.xter.sivr rc ies  f o r  thr  p r e s e r v a r l o ~ i  of enviruiiment.. 
u s r f s r e  h s  bre:: bc ld  t,o br f n k e r e i r t l ~  bt?struct . ive of 
s a s t a i n a b 1  deve1cpmî::t. S t a t e s  sre t h e r c i o r c  r e q u i r e d  t u  
r a a p a c t  1. t e r n a t i o n a l  l s w  providi l ig  p r o t e ~ t 1 0 1 1  fo r  the 
ecvironmc.? i n  t imoi  of armed c c n f l l c t .  , t h e  1976 Convention 
on t he  Pro i b i t i o i l  of M i l i t s r y  o r  sny  o t h e r  K o s r l l e  Use 
of  Environ enta: Modif ica t ion  Tccb.iques; 1972 Stockholm 
D c c l a r e t i o  of t h e  Vnited Nat ions Conference on t h e  Iinlimali 
Ehvlronmen ; 1680 United 1 Nations Ge~iersl Asscmbly 
Resolu t ion  on Bfst .or ics1 R r s p o n s i b i l i t y  of  S t s t e s  for the 
p r e s e r v a t i  n of  Nsture f o r  P resen t  and F u t u r e  
Generat ion ; Draft Code of  Crimes aa'ail lst  Pl~iîCe aiid 
S c c u r l t y  
cciicrrl:iiig 
Xuaai t ; 
Developmeri:. 
5t3, 1985 
Laver ; 

tif Kankind; 1892 S s c u r i t ç  Counc.il S e s c l u t i o n  687 
t h e  ~ c r ~ u r a t i o n  o f  Fesce and SecurltY I r a q  and 
1992 Rio dcc:eracion on Knv:ronnett and 

, 1982  United Nat ions Ynnve:~tlon o:i Law of t h e  
Ylonns Conventicn 011 Fzot.ection of  the  Ozone 

.992 F:'smework Convention nn C i i r n s t e  Change; 
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1892 Convention on B io log ica l  D i v c r s i t y .  

I t  1s p r o h i b l t e d  to  use asphyx ia t ing .  poisonous o r  
o t h e r  gases  and a l 1  ana:ogous, l i q u l d s ,  material:, .  o r  
subs t ances  . 

The r a d i o a c t i v e  f a11  o u t  of a  n u c l e a r  exp los ion  is a 
kind of p c l s o ~ i  t h a t  can be absorbed through t h e  s k l n ,  
b rea thed  i n  o r  e a t e n ,  it accumulates l n  t h e  body and when 
t h e  n c c u m l a t e d  dose r i s e s  above a  c e r t a l n  1evel;- l t  
r e s u l t s  i n  ' r a d i a t i o n  s i c k n e s s ' ,  a  d i s e a s r  tha' a t t a c k s  t he  
boiie marron and o t b e r  p a r t s  of t l ie bcdy. It ssr l e a d  t o  
p ropres s ive  cnaemia, l o s s  of h a i r ,  s k i i i  s o r e s ,  l n c r e a s e d  
suscsp t ib i l : t y  t o  i n f e c t i o n  and l n  worst  c a s a s  - ù e s t h .  

Tlie p r o h i b i t i o n  t o  use poison o r  pcisonous weapons 
d a t e s  back from t h e  laws of Usnu t o  Gro t ius  t h e  Lieber  Code 
and t n e  1899 Hague Des la ra t ion  (IV,2) Concerning 
Asphyxlat ing Gases;  A r t i c l e  2 3 ( a )  of t h e  19D7 Bague 
i .egu?st ions;  A r t i c l e  of the 1922 Trea ty  Relat.lng t.o t h e  Use 
of  Submarines and Noxioris Gases i n  Warfare and t h e  1925 Geneva 
Bas P ro toco l  . 

The ~ r ~ h i b i t i o n  under t h e  Geneva P ro toco i  1s 
unequivoca l .  I t  p r o h i b l t s  n o t  onls' poisonou$ and o t h e r  
Pases  but a l20  t h e  use of  al1 a n a l o e a i ! ~  l l q u i d s ,  1 
m a t e r i a i s ,  o r  d r v i c r s .  Thcrafore  l t  i s  n o t  d i f f l c u l t  t o  
r each  the conclusioii  t h a t  it a ~ ~ l i r s  a l s o  t o  t h e  n u c i e a r  
vaapons t he r rby  rendering t h e i r  use i l l e u s i .  

(el Uae of Nuclear Yeapan is a 'Grave Breach' 

A l ?  Che f o u r  Geiieva Conventions make prov i s ion  f o r  ! 
pend1 sanot ioi ia  vhioh enjoii: t h e  p a r t l e s  t a  e n a c t  t h e  I 

n t c e s a a r y  l e g i s l e t i o n  t o  punish  persona who commit b re rches  I 

undcr t h e s e  in s t rumen t s .  These ins t ruments  d e i  lne 1 
'omit . -  brrnoh*.' srhi rih i s on imnnrt .nnt .  rnnt.r-ihi8t.i nn t.nv.rdm 
t h e  d e f i n i t i o n  of 'war orlrnes' i n  i n t e r n a t i o n a l  l s o .  T h i s  
d a f i n i t i o n  1s more or lesa t h e  same i n  a l 1  Conventions wl th  
P r o t w o l  1 e l u c l d a t l n g  it l n  greatrr  d e t a i l .  Sliice iaost of 
tiie Stat.ee a r e  p a r t i e s  to t h e  Genevs Conventions. ur may rely 
on t h e  d e f i n i t i o n  undar A r t l c l r  50 of Convention 1 
whioh s t a t a s  a s  f o l l o a s :  

Grave Dreaîhas  . . .  shall ba t hose  i n v c l v i n d  any of t h e  
f o l l o ï i n g  p o t s ,  i f  committed a g a i n s t  persons or  
p rope r ty  p ro teo ted  by t h e  C e ~ v e n t i o n :  u l l f u l  
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k i l l i n e ,  t o r t u r e  o r  lnhuman t r e a t m e n t .  i n c l u d i n e  
b i o l o g i c a l  experirnents.  W i l f u l l y  c a u s i n x  m e e t  
s u f i e r i n g  o r  s e r i o u s  i n j u r y  to body o r  h t a l t h .  and 
e x t e ~ s l v e  a e s t r u c t i o n  and a p p r o p r i a t i o n  of p r o p e r t y ,  
noL J u s t l f i e d  by r n l l i t a r y  n e c e s s l t ?  and c a r r i a d  o u t  
un lawiu i ly  and uan ton ly .  The indircrim:nat.e n a t u r e  of  
nUClea r  weapons 1s known t o  el1 Staterr ,  t h e i r  use 
With che knowledge t h a t   the^ would k f l l  p r o t c î t a d  
persons  would amount t o  w i l f u l  k i l l i n g s  with i n  t h e  
meaning of  Convent ions.  Huclsar  veapoaa ara known f u r  
t h e  aga rava t ion  of human s u f f e r i n g .  Therefura  any axch 
use  would amount t o  ' w i l f u l l ~  caus ing .  B r e s t  s u f f e r i n g ,  
s e r i o u s  i n j u r p  ta body o r  h e a l t h '  , which i s  
c h a r a c t e r i s e d  as a grave  breach by each of the 
Convefitions. F u r t h e r  ' e x t e n s i v e  d e s t r u c t i o n  of  p r o p c r t y '  
n o t  j ü s t i f i e d  by m i l i t a r y  n e c e s s i t y -  and c a r r i e d  o u t  
u n l a u f u l l y  and uantan ly .  a r e  grave  breaches .  T h e  use  of  
n u c l e a r  ueapons causes  e x t e n e i v e  dea t r i i c t ion  i n  Che 
a f f e c t e d  a r e a  and contaminat ion-  thereby  i n f r i n g i n g  t h 1 s  
r u l e  d i r e c t l y  and c o n s t i t u t i n g  'grave breach '  as de f lned  
i n  t h e  Conventions.  

i f )  R o h i b i t i o a  o f  a t t a c k s  aeainst o i v i l i a n  popu la t ion  

Under i n t e r n a t i o n a l  laï it i~ olear beyond doubt Chat 
t h e  use  of n u c i e a r  vénpons a g a i n s t  c i v i l i a n s ,  uha teve r  
the n a t u r e  of  s i z e  and d e s z r u c l i v e  povar of 'he weapon. v i l 1  
bc reridere* i i l a a s l  bu v i r t u c  of the apl ; l icat ion oL 
t h e  custornary + u l s  nbioh a t a t c s  t h a t  b e l l l g e r e n t  m u s t  
a l ï a y s  d i s t i n n u i s h  betueen c o m b a t a n t ~  and nonccmbats2its aiid 
l i m i t .  t h e i r  a c t s o k  o n l y  t o  t h e  former.  This  1s an o ld  and 
wcll e s t s b l i s h e d  rula vhich has achlevea u n i v e r s e l  
acceDtancc. The f i r a t  m u l t i l a t e r a l  i n s t rumen t  t o  s t a t t  
i t  vas the St. P e t e r s b u r g  Dcc le ra t lon  of 1860,  which 
d e c l a r e s  t h a t  "the on ly  lesitirnate obJect uhich S t a t e s  should  
enùeavour t o  accomplish d u r i n g  uar 1s t u  ueakeliing t h e  
m i l i t a r v  fo roea  o f  the anetcy". 

T h i s  o b l i g a t i o n  L s r epes t ed  and f u r t b e r  
e l a b o r a t e d  i n  d i f f c r c n t  forms l n  mens i n s t r u m e n t s ,  
includir ig:  

- Article 26 of t h e  Resu la t ion  annexe6 t o  t h e  19@7 
Hague Convantion I V  Respect ing t h e  Law- aiid Customs 
of War on Land, and A r t l c l e  1 OZ the  1907 Hague 
Convention 1 Concerning 3ombardment by Naval Forces 
i n  Times of  War, t o  the  e x t e n t  t h a t  t h e s e  p r o v i s i o n s  
p r o h i b i t  s t t a c k s  on undefende5 a r e a s  and undefendsd 
b u i l d i n g s ;  



-15- - t h e  r e s o l u t l o n  of 30 September, 1828, whereby t h e  
Assrmbly of t h e  Leadue of  Nations forbade  t h e  c l v i l l a n  
popula t ion  from b e i n s  cons ldercd  a  m i l i t a r y  o b j e c t i v e ;  

- t h e  1940 Ceneva Conventlons p r o h i b i t i n 6  a t t a c k s  on 
m f l l t a r y  ee t ab l i sh i cen t s  and h e a l t h  t r a n s p o r t s  ( A r t i c l e  

lg et.seq. cf Convention 1; Article 22 
e t . a e q .  of Convention 11; Articles 1 4 ,  15. 
l a ,  21, 22 o f  Convention IV); 

- ON Genersl  Azsembly. r e s o l u t i o n s  2444 (XXIIII o f  19 
Deceubsr, 1968 and 2675 ( X X V )  o f  9 December, 1870; 

Thua t h e  use  o r  a nuc lea r  wcapon a g a i n s t  c i v i l i s n  tsrgets 
or of n wenpon havina  i n c i d e n t a l  e f f e c t s  cn c i v i l i a n s  
in anv c i rcumstances  i s  rsndered l l l e g a l  by v i r t u e  of the 
moat e lamentary rules af t h e  i n t e r n a t i o n a l  l a v  of a r m d  
c o n f l i c t  . 

Mnreover. t h e  use of a  nuc lea r  vespoil s g a i n s t  a 
c l v i l l s n  t a r d e t  vould c o n s t i t u t e  a  crime a u s i l i s t  Iiumanity as 
d e f i n e l  by Article 6 ( C )  O f  t h e  s t a t u t e  of t h e  Nurembera 
Tr lbuns l  and A r t i c l e  ? of t h e  1948 Genocidr Cui~vant ion .  The 
UN General  Asscrnbly has  c h a r a c t e r i s a d  ss "crime a s n i n s t  
hornanlty and c i v i l î z 3 t l o n "  anv use by a 5 t a t . t  of a 
n c c l s n r  or t.hrrmo-nuclear vcapons i r r e s ~ s o t i v s  of  whetllcr 
thcy  a r e  even used a g a i n s t  c i v i l i a n s .  

The use of a  n u c l c s r  vra!xtn a a s i n s t  a m i l l t a r y  t a r a e t  
v i l i  a l s v  be i l l e n a l .  Tnis  a r i s e s  from t h c  f o l l o w i l ~ g  
c o n s i d a r a t i o n a :  

1. Evtn t.hr use of a l lmlzed  ~ u c l e a r  wcapun with reduced 
power r e n d e r s  a e a t h  i n a v i t s b l e  f o r  t hose  wl th ln  t he  
range of  i t s  effects: 

1:. t h e  use o f  a  l i m i t a d  n u c l e a r  ueapon u l t l l  reducbd 
poïsr could  lead t o  t o t a l  n a c l c a r  wsr; 

111. the  &se of naclear weapon with cchanced power i n c r e a s e s  
t h e  effects i d a n t i f l e d  obove und its i n b l s c r l m i n a t e  
e f f e c t s  uhich cannot  be l i m i t c d  to aiiy "pe rmi t t ed"  
r n i l i t a r y  o b j e u t i v e e .  

tg) The use or threat of nuclear rcapons nOt Justiflecl by 
international law undar any cireumstances. 

The pro3-nrnts of  t h e  use of n u c l s a r  wespses j u s t i f y  
t n e i r  use on the grounda of 

i. self  defence  



ii. r e p r i a a l s  
1i i .neoeaa: ty  
i v .  d e t e r r e n c a  

C i )  Gtlf-defince does not l u s t l f y  use of n u c l e a r  wespons 

firl? di fenoo la ur b w u ~ k L 1 ~ 1 1  LU W i c  y r C l l i L O l T ~ l C 1 1  I lgalnst  
t h e  uee o f  - f o r c e  when a State i s  subject.  t0 an armed 
a t t a c k .  The l e g a l l t y  o f  v a r  does n o t  release the 
p a r t i c i p a n t s  from t h e  a p p l i c a t i o n  of t h e  rules r e g u l a t i n e  t h e  
conduct  of areied c o i i f l l c t s .  An aggresso r  v i o l a t l n u  t h e  Jav 
o f  t h e  Char t e r  ha3 t o  Cornply wi th  l i m i t a t i o n s  on t h e  vesvons 
u s t d .  S i m i l a r  r e s t r a l n t .  has  t o  5e exe rc i sed  by t hosa  
f i g h t i n e  i n  s e l f  berence.  The appl icat io:> of ru las  of  l e u  
o i  arned c c n f l i c t s  docs n o t  depend on tlie l e g a l i t y  of t h e  
defended causesi boch aggresso r  o r  vic2irn. a r e  e o u a l l v  
aubJsc t  t o  t h e  lsws of va r  - a p r i n c l p l e  r e f l e c t e d  i n  
t he  f i f t h  PresE~bular  paragraph of  Pro tocol  1. Only t h o r e  
wcspons nûï be uscd in self deSeilce uliosa aae l e  
o therwise  permi t ted  under interiiat . ioiia1 l s v .  Raoourse  

t o  n u c l t a r  xcapons p r o h l b i t e d  bu var ious  rulas o f  laws  
of v a r ,  cannot  be j u s t l f i e d  accordine  tu tlie r i g h t  of 
3nherent  s e l f  defence under t h e  UN C h a r t e r .  

Clil Reprisels do not J u s t l f y  u s e  of nuclear weapdns 

- R e p r l s a l s  a g a i n s t  non-combatants and non-mi l i t s rv  t a r s e t a  

R e p r l s a l s  egnlns:. coi:-corebatsnta u c n - m l l i t a r y  t a r g e t a  
are p r o h i b i t a d .  It 1s forb idden t o  r a s o r t  te  r c p r i s a l s  
a t za i r s t  m d i c s l  i n s t a l l a t i o n s ,  transporta:iona and u n l t s ;  
tlie 11iJured ; i a f i r rn :  c i v i l i s n  p o ~ u l a t i o n r ,  and p r o p e r t y  
aiid various c a t e g o r i r s  o f  c i v i l i o l i  s o p u l a t l o n s  
subjecr .  to ~ r o t e c t i o n .  

- R e p r l s s l s  s g a i n s t  combstaxts  and m i l i t a r y  t a r g e t a  

- The ~ r o h i b i t i o n  of r s p r i s a l s  a e a i n a t  combatsnts and 
r n i l i t a r y  t a r a e t s  is n o t  s w o i f i c a l l ~  provided f o r  l n  any 
l e g s 1  Ins t rumt l i t  bu t  p r o h i b i t i o n  o f  t h e  u s e  of n u c l e a r  
ueapons a u a i n s t  t hen  i n  c e r t a i n  bocause i F  v i o l a t a s  
t h e  ot l ier  p r i n c i ~ l e s  of lawa of armed conf l i - t .  l l k e  c s u s i n g  
o f  W e c e s s a r v  srif f e r i i i g  r c n d c r i  na dea th  i ~ i e v l  table .  

The I n t e r n a t i o n a l  Law Commission i n  i t s  Draft  
A r t i c l e s  of  the Reapot l s ib i l i ty  of  States stresses under  
Article 30 on countar-measureo that: 

"even vhere t h e  i r . t e r n a t i o n a l l y  wrongful a c t  in q u e s t i o n  



uoïl justify a r e a î $ i o n  i n v e l v i c g  the ï:c cf 
fors ; . , . ]  a c t i o n  taken i n  ttis sdizc c c r t ~ i n l j .  canzzmt 1 i n c l  d e ,  fo r  lnzcsnce, e breoch of obilSatloL5 
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~ e v e  be .lrgl'lrnate- and suci? c.o:;Cüiir C O i l l G  rem:l:: 
wroc f u i " .  F 

r a c t i c e .  t h e  very na tu re  of nuclear veapofis YOU?C! 
y v io l a t e  proh1bitio:is  f o i  ïh ic l i  re~zissls - e . e .  .ne p r o h i b i t i o n  on 

po2ulations o r  tbeir p r o ~ e r t y .  This is 
mÿst nacessarily be i l l e g ô l .  

iiiij ~ecCssitp d w s  n ~ t  j u s t i f y  the use of nuclear neapons 

:I f i i ; i ~  DC ai5;:ri . : :iii ii!.i CI mlllr.cn 
Prce.3Slr.j  or 11ecerslt.y 0: xar 1i. oru?r t: ev.ade t he  di:ty t.o 
c o z ~ l y  i oh lige si or.^ rlesigiied ; grtci~ely, t.c, 
pr evii!i t. I the : iecescit ies cf wzr. I'rtx: casski:,- s~?ff+ri: :g 
whick i t  vas derized tc proscribe cnce and T - r  311". 
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t o  be a b h o r r e n t  t o  human aent rment  slnce it impl i e s  t h a t  a 
s t a t e  if r e q u i r t d  . t o  defend l t s  own e x i s t e n c e  v i l 1  ac t  wl th  
p i t i l e s s  d i s r e g a r d  f o r  the cotisequeilces t o  i t s  own and 
a d v e r s s r y ' s  people .  

Acother q u e s t i o n  which a r i s e s  i n  r e l a t l ~ n  t o  t h e  theo ry  
of d e t e r r e n c e  1s whether t h e  keeping of  peace o r  t h e  
p reven t ion  o f  v a r  1s t o  be made dependent on t h e  t h r e a t  of  
h o r r l r l c  l n d i s c r i m i n a t e  a e s t r u c t i o n  which j u s t i f i e s  t h e  
s t o c h p i l i n g  of zuch weapons a t  a n  enormoÿs expense.  i n  t h e  
h o ~ e  t h a t  t hey  v i l 1  merely a c t  a s  a d e t e r r e n t  b u t  v i l 1  n o t  
l n i a c t  be used. However those  uho do n c t  have such weapons 
wclild 811 t h e  time be r a c i n g  t o  b u i l d  them elid t h o s e  who 
a l r e a d y  have n u c l e a r  ueapona would con t inue  t o  develop evec 
more d e s t r u c t i v e  weapons t o  main ta in  t h e  s u ~ e r i o r i t y  
necessary  f o r  d e t e r r e n c r  and t h i s  would keep humanity i n  the 
perpezual  f e a r  of t o t a l  d e s t r u c t i o n .  A b e t t e r  and s a n e r  usv t o  
s e c u r e  e v e r l a s t i n g  peace would be t o  ensu re  t h a t  a n l y  a r e  such  
weapons neve r  used but. a l s o  n o t  made. The s e c u r i t y  ùf a l 1  
na t io i l s  wotiid best te safeguarded Sv a  n v c l e a r  weapon f r a e  
world.  If peace 1s the  u l t i m e t e  objective there can ba no 
doubt  t h a t  dlsarmar.eiit rcus t  be niven p r i o r i t y  and hea t u  
t a k e  urecedence ove r  d e t e r r e n c r .  

( 8 )  h g a l i t ~  of product ion .  manufaoture,  s t o o k p l l i n g  e t c  of 
n u c l e a r  weamns .  

x t  h a s  bean a r a i r d  by some S ~ 8 t t s  i n  t h c l r  
mernorials z h a t  on ly  t h e  quaa t ion  of t h e  leaality of t h e  use  
of n u c l e a r  weapons :a befo re  the C n i ~ r t  f cr 
c31is ideratf  on i n  iziviua i t e  edvisory opinioi:. 

i ï c * & * ~ ~ .  tke üuaa t~o i \  YL I ~ S - I I L Y  or US* o r  n u c l e a r  
weapons cannot  t e  d i s t i t i f u i s h e d  or s e p a r a t e l  from t h e  l e g a l i t y  
of  its manufacture .  produc=ion e t o .  

S ince  t h e  p roduc t ion  and manufacture of  n u c l t a r  uaapons 
can o n l s  be wi th  t h e  objective of t h e i r  use, i t  must fo l low 
t h a t  i f  t h e  use  of such veapone i t a e l f  iz i l l e s a l  undcr 
i n t e r n a t i a n a l  l a u .  then t h e i r  p roduc t ion  and manufacture 
cannot  under  any circum~atanoes be cons ida r sd  a s  
~ e r n i t t e d .  Bes ides .  t h e  manufacture end s t o c k p i l i n g  of  n u c l e a r  
weapons woüld c o n s t i t u t e  a8 a t h r e g t  of  t h e i r  c v e n t u a l  u se .  

I n  t h i s  conneot ion ,  r e f c r e n c e  may bc made t o  t he  
Conventions on Biological  Weapons and 011 Chemlcal Weapons 
which recukn1s:ng the n ted  t o  excludo completely t h e  
~ o s s l b : l i t v  of t h e  une OF sucb wcopona, p r o h i b l t  S t a t e s  
P a r t i e s  t o  d e v e l o f ,  produca,  s t o c k p i l e  o r  o the rwlse  
acquire o r  r e t a i n  t h e  p r b h i b l t e d  weapona. These 



Conventions c l e a r l y  r ecogn i se  and provide t h a t  t h e  only 
e f f e c t i v e  vay ta preven t  under any circumatanaes t h e  use of 
a  p roh ib i t ed  veepon i s  t o  enaure t h a t  no S t a t c  
undertakes the produot ion o r  manufaoture o r  r e t n i n s  such 
weapoas . Accordingly,  where S t a t e s  a r t  i n  pusacaaion of 
chernical o r  b i o l o g i c a l  ueapous they a r t  r e q u i r e d  ta 
disrnsnt le  o r  dee t roy  them smder an c l a b s r a t e  procedure 
s p e c i f i a d  t h e r e i n  wi th  b u i l t - i n  sa fepua rds  of 
i n t e r n a t i o n a l  i n s p e c t i o n .  The nted f o r  t h e s e  Ccnvent ivns vas  
f e l t  because a n w b e r  of S t a t e s  had made 
dealaratione/reservati~na t o  t n e  1925 Ocneva .Protoccl  t o  t h e  
a f f e c t  t h a t  they  could  usa, t h e  p roh ib i t ed  gaJes ,  Poisons 
e t c  i n  oaae t hey  wcre s ï b j c c t a d  t o  an a t t s c k  bs such  
seepans.  

The Chamical Weapons Conveniica and t h e  
B io log i sa l  Weapons Convention by p r o h l b i t i i ~ g  t h e  
pfodriction, manufacture ecc.,  of such ueapons under  any 
circumstances p rec lude  t h e l r  use even by way of  
r c t a i i a t i o n  I n  c a s e s  v h r r e  they liave been used hy o n t  
parw t o  a C o n f l i c t .  

Thus t h e  use of nuc lea r  weapons which 1s 
otlierwise. c o n t r a r y  to i n t e m a t i o n a l  law could only be 
ef!<tcrlvely preveiited by t l i n i i n a t i n g  complrtely t .he i r  
prodÿct?cn.  manufacture  and by ensu r ina  t.he d l sman t l lng  of 
e x i s t i n g  nuc lca r  ueapons.  

The p rcduc t ion  of weapons uhick have t h e  c a p a z i t y  t.o 
d e i t r o y  al1 mankind c a t n o t  i n  any ccanner be c o ~ i s i d e r e d  t.n be 
.iusti,Pieb o r  pcrmit',ec under 1nterna t . iona l  law.  


