Letter dated 15 June 1995 from the Permanent Representative of Samoa to -
the United Nations, together with Written Statement of the
Government of Samoa
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PZRMANENT MISSION OF SAMQ4
TO THEZ UNITED NATIONS

Tei.: {212} 599.6156 « Fax: {212)399-3797

Submission by

The Government of the Independent State of Western Samoa (Samoa) refers
o the request from the General Assembly of the United Naoons for an
advisory opinion of the Internationali Court of Justice (the Court) on the
following queshon:

"Is the threat or use of nuclear weapaps 1 anv ciIrcumstancs
permutted under mternatonal law™

Samoa believes that the quesnen should te answered "™No.”

Samoa 1s a small isiand state located in the Pacific Ocean. The Pacific was
the scene of the only hosule use of nuclear weaponry and the scene of much
nuclear explosions for testing purposes. Such nuclear tesung has had
significant and long term effects on the health of Pacific people and the
emvronment. Samoa is not & member of any military grouping. It has no
military forces and & has nc enemies. The danger to i1 Tom nuclear
weaponry 1s that of fallout fom someone else's war. Samoa has a large stake
In safeguarding 1ts environment, and in the survival of the piapet. '

Samoa became independent iz 1962, It joined the World Health Organization
the same vear, and the United Nauons i 1976, Before joimng the United
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Nations, it becamne 2 party to the Treary Bannmg Nuclear Weapens Tests 1o
the Atmosphere, in Outer Space apd Under Water in 1963, apd 10 the Treary
on the Non-Proliferanon of Nuclear Weapons in 1973, It is a party t¢ and
strong supporter of the South Pacific Nuclear Free Zone Treaty (Treaty or
Rarotonga) which prohsbits the swabonmng of nuclear weapons on the
territories of the parmes to the Treaty. It has voted for many General
Assembiy reSolutons on nuclear disarmament 1ssues.

Samoa believes that there is 2 contipuing threat of use of puclear weapens
which must be addressed by the internanonal commumry. Notwithstanding
the end of the cold war, puclear states have vet 1o relinqush thewr policies of
first use, use and threat of use of nuclear weapons: not all have signed
Protocols 1. 2 or 3 10 the Treaty of Rarotonga under which they would refrain
Jom using or threareping to use anv nuclear explosive devices and from
tesung or sauoning any nuclear devices in the arsa defined by the Treary.

Samoa shares the view wiich it believes 10 be generally accepted among
natons that the threat or use of nuclear weapons is llegal.

Samoa places considerable importance on the role of intermational law m
zoverning the pracace of States. It believes that an opinion from the Court
would clarify the legal situation and would be of assistance 10 small states in
thewr efforts to protect themselves from the threat or use of puclear weapons.
Samoa believes that an advisory opinon from the Court would also be an
important step towards a universally accepred and iegally binding prohibiton
on the threat or use of nuclear weapons, and would also be an important step
towards the elimination of nuclear weapons.

On 16 September 1994, Samoa submittad to the Cowrt that it believes that the
use of nuclear weapons is ilegal. This was in response o the queston asked
by the World Health Orgamsation whether the use of nuclear weapons by a
Stare 1n war or other armed conflict would be 2 breach of 1ts obligadons under
miernatonal law.  Samca will cenunue to work towards the completa
ehimipaton of such weapons. including the destucdon of all exisang
stockpiles.
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Samoa believes that the prohibition of the use or tareat of use of muclear
weapons has been achieved mnder general internatiopal law. It has occurred
by the cumulanve effect of a series of multilateral treaties and of a series of
esolutions of the General Assembly. In particular, Samoa rehies on the:

- Declaration Renouncing the Use, 1n Time of War, of Explosive
Projecules Under 400 Gramimes Weight (St. Petersburg Declaranion)
(1868);

- Convepoon (No. IV) Respecting the Laws and Customs of War on
Lapd, depe at The Hague, 1907;

- Protocel for the Prohibition of the Use Vvar of Asphyxzaung,
Poisonous or Other Gases, and of Bactenological Methods of Warfare
(1925);

- Charter of the United Naticns (1943);

- Consttunion of the World Health Orgamsation (1946);

- Geneva Cooventions of 12 August 1549;

- Nuremberg Principles as codified by the Internatonal Law
Cormmussion (1550);

~ Geneva Protocol 1 (1977);

- Deciaration on the Prohabinorn of the Use of Nuclear and Thermo-
Nuclear Weapons, G.A. Res. 1633 (XVI) (1961);

- Non-use of Nuclear Weapons and Prevendor of Nuclear War, G A,
Res. 33/71B (1978);

- Non-use of Nuclear Weapons and Prevenuon of Nuclear War, G.A.
Res. 35/152D (1980):

- Non-use of Nuclear Weapons and Prevendon of Nuclear War, G.A.
Res. 36/921 (1981);

- Convention on the Prohbition of the Use of Nuclear Weapons G.A.
Res. 45/358 (1990};

- Convendon on the Prohibimion of the Use of \Iuciear Weapons GAa
Res. 46/37D (1991

Samoa further believes that the combined weight of these instruments is SO
overwhelming that the fumdamental pnaciples contained therein bind all
states.
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The General Assembly resclutons and meaties noted above have already
been discussed in many of the staternents presenied to the Court copcernng
the advisory opinion requested by the World Health Organization on the use
of nuclear wezpons. Theyv will no doubt be canvassed by others in the
present proceedings. Samoa does not propose 0 repeat those arguments, but
1t does believe thar 1t will be helpful for the Cowrt to be apprised of some
deeply-felt views of a small-state member cf the internztional community.
Samoa believes that the General Assembly is well within 1ts powers In
requestng the advisorv opimon, and that m so far 2s the Court has 2
discreuon whether o respond to the quesuon, it should exercise thar
discreuon In favour of answernng,

Artcle 96, paragraph | of the Charter empowers the General Assembiy to
aquest the Court "to gve an advisory opimon on any legal question.”
(Samoa’s emphasis) To the extent that orgamisations such as the World
Health Organizagon are under any limits on the subjects about which they
may ask for advisory opmions by virtue of the words "on legal quesuons

1sing within t I ir agnvines” (Samoa's emphasis) contained in
Arucle 96, paragraph 2, there 1s no such resticton on the right of the Genera] -
Assembly. (Samoz does not doubt the power of the World Health
Orgamization to make its request; the point is simply that the General
Assembly's power 1s even clearer.) The queston askad by the General
Assembly is one which can only be answered by an apalvsis of sources of law
such 25 those contained 1n Arucle 38 of the Swatue of this Cowrt. Samoa 1s of
the view that "mternatiopal custom, as evidence of a gemeral practice
acceptad as law” (In the words of Arucle 38, paragraph 1.b of the Starute) is
oroad 2nough te encompass widely ratified mulnlateral weaties (even so far as
non-tatfying states are concerned) and cerain resolufions of imternational
Orgamsanons.

The question which the Genperal Assembly has asked is, moreover, 2 guestion
which concerns quite fundamental mterests of the General Assembly and its
members. The General Assembiv has a very broad mandate under the
Charter 10 consider maters affecting war and peace and the survival of the
planer. Article 11. for example, empowers the Assembly o “comsider the



general principles of co-operation in the mamienance of misrnauonal peace
and securitv, inciuding the prmnciples governing disarmament and the
reguianon of armaments, and mav make recommendanons with regard to such
principles 10 the Members or to the Security Council or to both.”

Acting pursuant to such mandate, the General Assembiv has, beginning in Its
very first session in 1946, @iven careful conmsideratmon to the issue of
disarmamient; including nuclear disarmament. [t has done so ar its regular
essions, at three special sessions, and through the Disarmament Commuission
which it created and which reports 1o it. The Assembly follows carefully the
work of the Confersnce on Disarmament which meets in Geneva. Both on
the basis of the language of the Charter and the subsequent practce of the
General Assembly, the question of the legality of the threat or use of nuclear
weapons is of abiding concern to the General Assembiy.

Samoa 15 a faithful member of the United Nauons and follows closelv the
work of the General Assembly. Its ultimate swength, like that of other small
states, ltes in the rule of law. Ii thus believes that iz is verv important to the
General Assembly - and to states like Samoa - that the Court answer the
quesuon referred to it by the Generat Assemblv,

Samoa does not believe that any pronouncement by the Court will harm the
ongolng negotanons on nuclear disarmament. On the conwrary, Samoa
believes that advice from the Court confirming the illegality of the threat or
use of nuclear weapons will be a necsssarv force owards the conclusion of
current negouations on a comprehensive 1est ban weary and a fissile-material
cut-off, and will also be 2 sumuius to the commencement of negotiations on a
convenuon prohibrting and eliminating nuciear weaporns.

It 1s importan: m this connecHon to bear in mind the functon of the First
Comminee of the United Natiors General Assembly and its role m the
miroduction of and adoption of the quesdon now before this Cowrt. The First
Committiee 1s responsible for recomunending to the Conference on
Disarmament disarmament measures which shouid be negotiated. The
Commuttee would not have agresd (o the request for an advisory opinion from
tus Court if it believed that such a request would undermine i anv way the
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negoganons on nuciear disarmmament.  And pemher would the Geperal
Assembly.

Samoz also bebieves thar an opmion from the Court would assist in the
implementation of Amicle Vi of the Treaty on Nen-Proliferaion of Nuclear
Weapons, according 1o which parties to the Treaty piedge themselves to
"pursue negonauons i good faith on effective measures Telating to cessation
of the nuclear arms race ar an early date and to nuclear disarmament, and op a
Tweatv on general and complete disarmament umder strict and effective
internatonal control.” A propnouncement of illegality from ts Court wouid,
Sarnoa believes, enhance that negotiation process by emphasising the
illegaiity of the use or threat of use of nuclear weaponry, and will help to
bring home to pubkc opinion - especially m nuclear states - the uitimate need
ior nuclear disarmament under switable control arrangements.

The argument against the legality of nuclear weapons relies i» part, as we
have suggested, on the General Assembly's pronouncements on the subject.
It 1s noted that there are resolutions of the General Assembly, such as Res.
1653 (XVI), which declare the illegality of the use of nuclear and thermo-
nuclear weapons, and then go on 0 contemplate the possibility of “convening
a special conference for signing 2 conventon on the probibition of the use of
nuclear and thermo-nuciear weapons for war purposes.” Samoa submits that
the reguirement for such a conventon does 20t dewact from the pormative
-effect of the declaratory part of the resolugon.

Samoa believes that the practcs of the General Assembly, from the first davs
of the organisaton supports such a submission. For example, one of the
early resolutions adopied by the GA was Resolution 96(1) on the Crime of
uenoc1de That resolution affirmed that “genocide 15 3 crume under

wmigrnatonal law which the civiiised world condemns.” It went on to request
the Economic and Social Council "to undertake the necessary studies, with a
View to drawing up 2 drafi conventon on the crime of genocide.” In iis
advisory opimion on Reservadons o the Convention on the Punishment of the
Cnme of Genocide, 1951 1.C.J. 4, 23, this Court noted that "the principles
underiving the Conventon are principles which are recognised bv civilised
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nanons as bmding on States, even without any copventuonal obliganon.” The
same is wue here.

Samoa understands thar there may be many reasons for tollowing up a
determmation by a political organ of the illegality of an action or simaton by

eafy commutments. 1his may be for such reasons as to focus the anennon of
domestc legsianve bodies where they have 2 role in ratifving ireames, to
clariry the concrete details of what may bave been stated only at the level of
orineiple, or to provide for a regime to deal with dismantling or prevenung
that which is iflegal. That was what happened with genocide. The definiton
was made more concrete. A regime was created for its suppression. In the
present instance, @ Teaty regune is stull needed for the destuction of puclear
weapons. 1he law develops step by step. An affirmative answer to the
General Assembly’s question will, however, conmibute towards nudang the
negotatons in the nght direction.

To the extent that the Court may consider hearing oral statements Samoa
wouid wish to avaii itself of the oppormunity 10 make such a statement or t0 be
Dart of a joint presentation in that respect.




