Note Verbale dated 19 June 1995 from the Embassy of the
Islamic Republic of Iran, together with Written Statement of the
Government of the Islamic Republic of Iran



Embassy of the Islamic Republic of irar
Duinweg 24, The Hague : ;

IN THE NAME OF GOD

No. 1270-07-1358

The Embassy of the Isfamic Republfic of Ixran presents
its complimenis to the International Court of Justice and has
Zhe honout o enclose herewllh the wiiltilen sialemeni 04
the Islamic Republic oj Iaan 4n regarnd with "legallity o4
The Lthreat oxr wse of Nuclean Weapons (request for aduisony

opindian .

The Emoassy 03 the lalamic Republic of Iran avalls
Ltsely 04 inis opperiunily Xo nenew fo Zhe Inteanational Court
oy Jusiice the assunances 0y L highesi consideraiion.

Enod. wiilion siotament

Intewnacienal Cournt ¢4 Jusiize
Pecce Palcce

Tne Hague



The Government of the Iclamic Republic of Irarn 15
pleased to see that the International Court of Justice
ig requested by the General -Assembly Resolution
49/57{K) of 15 December 1994 to render its advisory
opinion on the {ollowing question: "Is the threat or
use 0f nuclear weapone in any circumstance permirtoed
under international law?"

Thic rcquest han been made as General Acsembly
has competence under Article 96(1} of the Charter of
the United Nations to ask the Court for its advisory
opinion on any legal question, and, in accordance with
Article 11(1), it has the capaci.y to "... consider
‘the general principlesn of cooperation in  the
maintenance of international pecace and soecurity
including the principles governing disarmament and the
regulation of Armaments e Qur preliminary
ohservations on this gquastion are as follow:

A) Article 2(4} of the Charter stipulates that "All
Members shall refrain in their international relations
from the threat or use of force against the
territorial integrity or poelitical independence of anv
State ...." Yt is rheraforc concluded, in accordance
with paragraph 1{a) of General Assombly resceolution
1653(XVI) of 24 Mov. 1851 that "the use of nuclear and
thermo-nuclear weapong ic Ccontirary to the opirit,
I'nited ¥Nations and, as such, a

letter and aims of U

direct wviolation of the Chartar of the United
Natione.™

B Rotwithsranding that L{he prohobition of threat oy
ure of force 1z & fundamecntal principle and a

preemphory neorm of innernatienal law, the humanitarian
internAaticnal law wmposes cartaln raastrictions on the
conduct of States in timen of coniliet, {or the
purpose of 2lleviating the suiferiigs of human beings
1n times of armed conflict. Some of these restricrtions
arc clearly stipulated in numanitarian international
instrumentn. In accordance with the lHague Regulations
annexed to Convention No. 1V respecting the Lawes and
Cuctoms of WwWar orn Land ({1907} "the rxright of
belligerents to adopt means of injuring the enemy is
not unlimited."™ Artvicle 235(1) of the Protocel I of



1977 additional to the Four Gereva Cecaventions {(1849)
states that "in any armed conflict, the right of the
parties to the conflict to choose methads or mecans of
warfare 1s not unlimitad.”

It is theretore plausible to conclude tnat the
non-existence of a legally binding instrument on the
prohibition of certain rypes of weapons do¢s not mean
that States have an absolute right to use them. It
could also bhe argued that norm: rules and geaneral
principles adopted in the f{iecld of humanitarian
international law with a view to prohibiting and
limiting the use of some gpecial conventional weaponeg,
15 alco effectively axtended to nuclear weapans, due
to the destructive nature of this kind of wcapons:
Some of the principles of humanitarian international
law from which one can deducc tha i1llcgitimacy of the
use of nuclear weapons arce, inter alia, as follow:

‘=~ DProhibition of means and methods of war that
cause unnccessary suffcrying hto human societies
and environment %

- Distinguishing between military and civilian
targets 2;

- The existence of prenortiondlity hetween military
advantages gained and the weapons and methods
used °;

- DPraohibition of the use of inctruments that causce
indiscriminate ef ' 2
methods that are use
againar hath ¢uvil a

Wkl

m
%
I
rt
M
b
Y
)
e
I~
rs
v
i
!
2
o

. S
d sucdenly a2nd equally
an and miiitary Larqgetns.

AS a remulnt of global eftorts, a number of
legally bindinag inpctyumoents have been adopted which
impeses certain limits on the emplacement, testing and

) The Declaration of, St vetersbure of 1866 and
Artrels 253{c¢) of the Hagoee Regolations annoxed to
Trite 1947 Hague Lonveoniion No. PV

Y oAarticle 51, paras. < & 5 oand Artictie 52 of

Protocol 1 ool 10T

"1 Article 57 (2b) of Pratoec! ! oof 1977



proliferation of nuclear weapons These include, inter
alia;

~ The Antarctic Treaty oI 1958 which prohid
nuclear weapons explosion and testing in
antarctica;

- Treaty Rannina Nuclear Weapons Testa in tho
Atmosphere, in Outer Spa.e and under Water
{(1963);

~ Treaty on Principles Govern.ng the Activities of
States in the Exploration and Use of Outer Space,
including the Moon and OQther Celestial Rodies
(1967} ;

- Treaty faor the Prohibition c¢f Nuclear Weapoans in
Latin America (Trecaty of Tlatcloleco) {1967);

- Treaty on the Non-Proliferation of Nuclear

' weapons {1968}

- Treaty on the Prohibition of the Emplacemeant of
Nuclear Weapons and Other Weapons of Mass
Destruction on the Sga-Bed and the Occan Floor
and in the Subsoil Thereof (1971);

- South Pacific Nuclear-Free Zone Treaty (19845).
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In addition to treatien directly vrelating to
neclear weapens, cer NGty

concluded in order o
of mass destruction, like:

- Convention on the Prehibiti { the Development,
Production and S 1ili T Ractericlogical
{Bilological ) and Toxin Wezpons and on their
Destruction (1972);

- Convention on the Prohibrlion of Military ar Any
Other Hostile Use of Environmental Modificatiom
Techniques (2977):

- Convention on the Pyohibition ol the Deovelepment.,
Production, Siockpiling and Use of Chemical

1
-

Weapons and their Destruction, (1993)

It would not bhe logical te conclude that the
threat or use of nuclear weapons is permitted, when



the international community has prohibited other
veapons of mase destruction with much less effacts on
human life.

C) Prohibition of the uvese of nuclear weapons, due to
thelr huge destructive and modiiving effccrs., could
also be upderstood from the rule: of international law
relating to the convironment. First of all reference
can be made to Principle 21 _f 1972 Stockholm
Declaration on Human Environment which, as a customary
rule, stipulates that States are re:ponsible for any
acts in their territory having acve.se efficcts on the
environment of other States. Th? same 1dea is also
reflected in Principle 1 of Rio Declaration of 1992.
It can be argued that, while Statés are prevented from
such conducts in theilr own territory, they are duly
bound to refrain from any such acts against other
States.

Article 35 of DProtocel I of 1477 should be
particularly mentioned which prohihite the use of
methods and means of warfare thac are indeed, or may
be cxpected to cause widecspread, -ong term and saverce
damage to the natural environment. No doubt, this
prohibition applies to nuclear weapons for their
enormous destructive and leong Torm effect on the
anvironment. In t! cgard menticon can a2lso be made
of Article 23 oi the Fourth lague Convention of 1507
and Article 52 of the Fourth Geneva Convention (1949).

The progracsive development o0f  international
envirenmental law in recent yvearsihas resulted in the
adoption of a seriecs of Lreaties,: such as:

- Vienna Convention for the Protection of the Ozone

Laver {(1985)

- United Nations Tramework Conrvention on Climate

Channe (1992)

- Convention on Biological Diversity (19892)
which is indicative of the awarenass of international
communlty and the emeargehco of an opinio  juris
concoerning the prezervation of!f the environmont.

ny t



Therefore the use of nuclear weapeons, having the mos
destructive effects on environment, is a great concer
of international sociecty.

-
-
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D) Purthermore, Article 1 of the Fifth Hague
Convention of 1907 Respecting the Rights and Duties of
Neutral Powers and Persons in Case of War on Lland
states that "the territory of the neutral powers is
inviolable." In accordance with Article 1 of the Hague
Convention No. XI1II concerning the Rights and Duties
of Neutral Powerc in Naval War, the helligerents are
bound to regpect the scoverecign rights of neutral
Powers and teo abstain, in neutral!territor? ¢ neutral
waters, from any act which would constitute a
violation of necutrality. The belligerent States have
an obligation not only to abstain from directly
attacking neutral Staten, but also to refrain from
using methods and instruments that threaten indirvectly
the life and environment of third States. It is clear
that the effects of the use of nuclear weapons are not
confined to the national bpoundaries of belligereat
States and have far-reaching consequAnces vis-—a-vio
the rights of third &rates.

E) There exists an apinige Jjur:s on the right of
every person to life and ceocurity, whicn has bsaen
confirmed on numerous occasions by the United Nations

Gencral Ascombly. Tn  thi= regard, the Gengral
Azsembly, cxercising Lus function:’ under Article 11 of
the Charter with tYhe uvltimarte -goal of achiaving

complate nueclear dicarmanment, hasfjadopled A number of
resolutions on the illegality of the threat or use of
nuclear weapons, some of which are as follow:

- "The Declaraticen of the Prohibition of the Use of
Nurlear and Thormanuvclear wéapon:", Resolution
1653 {(¥VT) of 24 Nov. 1961;

- Resolution 2938  {XXVII) of 29 Nov. 1972
concerning HNon-llge of Torco n International
Raelations and Permancent Prokibition of Kuclear
Weapons; .

- Regolution 33/71 of 14 Dec. 1878 cn Non-Use of



- (-

Nuclear Weapons and P:dvention of Nuclear
Weapons; ' '

- Resolution 34/83 of 11 Dec. 1979 on Nen-Use of
Nuclear Weapons and Prevention of Nueclear War:

- Resolution 35/1%2 af 12 Deé. 1980 on Non-Urc of
Huclear Weapons and Prevention of Nuclear war;

- Resolution 36/92 of 9 Dec.. 1981 on Non-Usc of
Ruclear Weapons and Prevention of Nuclear war;

This opinio Jjuris can alsc »e deduced {rom the
1595 Review and Extenslon Conference of the Parties to
the Treaty on the Non—Proliferati?n of Nuclear Weapons
in which States reiterated their belief in "the
ultimate goals of complcte elimination of nuclear
weapons and a  treaty of qeﬁeral and complete
dizarmament " ' l .

Taking snto corsideration the end of the Cold War
and the necw developments in  the interynational
relations, the Islamic Republic of Iran believes that
the Internationzl Court of Justice is now in a better
position to respond to  the international public
conscience and render irts advisorv opinion on the
i1llegality of the thzeat or une ¢f nuclecar weaponeo.



