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Communication dated 20 June 1995 from the Embassy of Egypt, together -
with Written Statement of the Government of Egypt
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Trhe Embacsy of the Arab Fepublic of Egypt presents it
compliments to the Internaticnal Court of Justice and has the
henour to inform ithe honourable Court that. with reference 1o iisx
latter dated & February 1983 and in connection with the order of
the Internaticnal Couri of Justice o©f 1 Fesbruary 19385, the
Embazsy of ths Arabd Republic of Egypt has *the honour 1o present.,
herewith enclosed the written sistemen: of +tns Arab Republic of
Ezvpt cn *he lLegality of tha threat or usz of Nuclear Wsapons.

Tha FEmbassy of the Ares Republic of Egrypt avalls ijtsel! of
this odportunity 1o ransw to the internatioral Caurt of Justice
ths azzuraunces of i1i1s Righ#s3i consideration
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LEGALITY OF THE THREAT OR USE
OF NUCLEAR WRAPORS

(REQUEST FDR ADVISORY OPINION)

DRDER OF 1 FERRUARY 18835
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June 18935




IRTRODUCTION

1. Terms of the Reguest and Standing of Bgypt

1. Ev resolution 4¢/75K of 15 December 1584, the General
Adesexbly of the United Netions decided, pursusnt to Article 88,
parsgrsrph 1, 0f the Charter of the United Nations, to request the
Internationsl Court of Justice vwrgently to render its advisory
vpinion on Lhe following guestisn:

iz the threat or vse of nuclear wespons in sy circunstance permitited

cnder interreticnsl luw?”
2. The Court, by its Order ¢f 1 February 1885, fired 20 June
i82h as  the time-limi% wishin wnich written statements relsting
Lo the guzsticn may he submitted to the Ceourt by Henbe States'
whee ore  entitled to appear before the Court, in agcordsnce with
Ariic.e ©8, paragrapn 2, of its  Ststute. That Crder of the Court
was noitified ¢35 the Gavernment ¢f the 4vrsz  Republic o2 Egyvet.
fErpl, is an original Member of the United Ysticns, and by virtue
of Artizie 83 of the Units=d Haticns Cherzer ipso fagto = rtyv to

vhe &Htziste of the Tour:t. It is in these circumstances g Steste to
whickh The C2uri s opes under drticle 35 of the Statute of the
Court z2nd entitied to appear before =he Court

I1. Bgypt's lnterest in the Question

3. Egypt s 8§ neon-nuclilesr State. Egvpt haes a definite interest
in avoiding sny use of avcleer weapons. As & peaceful and peace-
loving Stute, Egypt hes entered the Tresty on the Non-prolifera-




+ion of Nuclear wWeapons of 1866.1 She has, &lso, acceded tc the
I.4.E.A. safeguard agreements. Furtharmore, she 1is a lesding
countsy in the efforts for disarmament, and in.particulsr nuclear
disarmement, through regional end universal means. Egvpt, inter
slia, has launched =a campaign in 1874 to establish a Ruclear
Weppons Free Zone in the Kiddle East. Furthermore, she has nade
an initistive in 1880 to create ap aree free of weapons of nsss
destruction in the Middls East. Zgyvpt believes that Lhe nost
cfficient way to eliminate thos nuclear threat is by ebsclutely
prehibiting and eliminating nuclear wespons. )
Zousally, Bgyvpt is concerned by +the throat or use of nuclear
weapoens for reasons of human rights and humanitarian consider-
ations, s well as from +the econcmie, gocial and environmental
rerspectives. BEypt entirely depends on river waters for irriga-
tion snd drinking. She elsc largely depends on sea waters for
fishing as well as on wide nroos of agrioculiural land for submis-
The use of nuclie=r weepons is surely to coouse longs-term
ere damage to these ressurces pehking life almest impexsi-

Tor these remscns, iInfer elis, Zgypt has voted in fawvour of
Sencral Assenbly resolution 48/75K, and has & special interesi in
the edvisory opinion of the Cour:t. Tron this perspective, Egypt

s meKing its written stetement.

£, This written statemen: is divided into two Parts. Part I
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gins the cozmpetence of the General Assembly to regquest an
dvigory opinion from “the Court on the subject-matter of the

est. It also establishes that the Court is éémpetent to give,
ncd showld give,.an gpdvisory opinion on the question submitted.
art II denonstrates that the threat or use of nueclear weapons in
ny circumstance is illegal under international law.
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27 I.L.4 B11 (1858).




FART X

COMPETENCE AND ADMISSIBIILITY

111. The General Assenbly of the United Netions is
Coppetent to Reguast an Advisory Opinian
on the Present Buestion

S, Lecording tou paragraph 1 of Article 88 of the Charter of tha
Urnlted Hstiens “[tihe GCenerel Assembly ... may _regutst the
International Court of Justice to give an advisory opinion on any
ivgsd guestion. 2 The General Assembly now regquests an advisory

cinion from the Court on 2 legal guestion. The sdvisory opinion

reguested relates ty the legeiity of the threat or vse of nuclear
WEEpOns  in 3any  circumstence under internations)l law, which
mecessarily, snd by definition, is a “legal guestion”. It con-
cernz the Internationsl] lessl sspcocots of nuclesr wvespens; J.e€.
wheiner whe threst or use of nuclear weapons is ccocxzpetible with
“he rules of internstionel lew., and, thus, i€ there would be =
resch ol obligations under interp=fional  law when thera  is &
vnreat or use of sunh wespons. This guestion involves the Inter-
prefgéicn o2 internatisnal norms whieh night be applicsble to the

threet  or use of puclesr weazens whicsh $s 8 legsl process.
Theneo, Lhe Assambly ¢ seguest  for an sdvisory opinipn satisfies
the conditicns of Article &3(1) both rastione persconse (it being
€ a regucsi) and restiove naterise (the request

e Tne Genersal &ssenbly. therefore, is

g /
uest an advisery epinion on the pressnt guestion,




E. The Sencrei Assemﬁly hes a special interest that the Court
answer the guestion put to it in the effirmative. The question
falls sgusrely within the anmbit cf the Assembly for it includes,
as it does, botrh the jus ad bellum guestion of the threat or use
of force (Artiecles 2{4), 10, 11, 12 =nd 14 of the Charter). as
weli w3 that ¢f the Jjus in beiic relating to cecrtain weapons of
mess destruction. Answering the reguest by the Court would

enlighten the General Assembly on the legsl aspects involved.

IV. The Court is Competent to Render its Advwisory
Opinion on the Present Ruestion

tatute of the Conrt stipulsates that:

w

B oA - £, H
7. Articie Td of the

"The Joort may pive &n adviscry opinioh on sayv legal question af the -
reguest of whatever body o8y De authorized by or in asccordsnce with the
Charver of the United Nations to make such . reguest.”

togordingly,  the Courit, has the discretion tc  render advisory

1 nestions” put o 1t by daly "muthorizeg”
argarrs ©0f the United Natizsns or internationsl organizations. In
viz. 8 iegsel guestion and

ot duty-bound

2]
{1
o
e

though it is n
give this legal =sdvise, for the lsnguage of Article 65 is
Ferniszive rather than asndstory,® the Court has =zummparized its

b=
preetice in the granting o7 a2dviscry opinions as follows:

”Thq Court has repeated]ly stated Snat a2 reply to & regquest for an
advisery opinion should nist, in princizle, be refused and that only

3 Interpretation of Fesce Tresties (First Fhase)., Advisory Opinion of
S0 darel 1850 : I.C.J. Reports 185D, p. 85 at pp. 71 I.. and #ostern Sshera.
Asvisery opinien of 1€ Ooicber 1875, I.C.J. Reperts 1875, p. 12, pare. at p.
21.
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compelling recassns would 3Justify such a refusal. " g

In the presenit case “here are no “compelling vessons” in the

that the adviszory opinicn does nct relate to a dispute in

]
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mn
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which one of the parties has not recognized the competence of the
Court to decide 1ts dispute which is referred to the Court in the
vise of an sdvisory opinion.® As no compelling reagons for its
refusal! 2Xxist., “‘here is no reason why the Court must net render

its advisoryv opinion.

. The mere fact that the guesticn may have been politically
motiveted csnhot prevent ¢the Court from rendering its advisory
spinfon. Iy is the Court thst hss affirmed that:

"in institutions in which polifiesl considerations are prominent it may
be particularly necessary for s internstionsl orgsnizstion to obtain an
sdvisory opinion from the Couri as to the jegal principles spplicable -

.

with respect to the npatier under debste ..."0

ot
]
w
g

Furthernore, tite Court =said

"It hes been arpued that the suesiizn put fe the Court is intertwined
with political guestions, d thxt Zfor this reazon the Court should
refuse to give sn cpinion. i5 trye that most lnucrpretations of the-
Charter of the United Naztizne ';‘ hav= peolitical significsnee, ZFreat or

-

=msll In the nature =f things it could not be ctherwise. The Court.

nnst agbiiribute s pol;tivai cherecter to & request which
ndertake sn esgentiallv Judisiel imsk .." 7

[Dl
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S Arpliestion for Review of Judgment No. 158 of the United Natians
Edministrative Tritwvnsd, I.0.J0. FReports 1873, v. 1588, pera, 40 at p. 183.

5 1.0.7. Reports 1875, p. 12. at ». 25.

& Interpretation of ths Asrsezent of 25 March 1851 between the WHO and
Zvpt, J.C.J. Reports 1850, ». 73, para. 33 at p. B7.

? Certain ZExpenses of the UN, Advisory opinion of 20 July 1862, I.C.J.
Reports 1862, p. 151 st p. 135.




9. The advisory opinicn of the Court will be of &reat practical
value. By virtue of the exercise of its advisery rolie, the Court
contributes to the effective functiconing of the United Natiens.
In fact, the Court has abuncantly reiterated that its sdvisory
funciion constitutes its participation in the activities of the
United Rations of which it is the principsl Jjudiciael ~gan.B The
present reguest pertains to 8 guestion tmat lies within the core
mandate of the United Nations and particularly the Genersal
Assenmbly, viz. ¢the paintenance of internationsal peace and seguri-
“y, =&and disarmament and arms control e=fforts. The advisory
opinicn . of the Court is, slso, very likely to contribute to =
Zrezater undergtznding and appreciation of the principlesz of.
nomsnitarian jew. A stazenent by the Court on the legality of the
at @r  u3e of uyclear weapdns under internationsl law will
suorely have @ pesitive effect on the Jong-standing negotigtions
the United HNations and clsewhere, sand would resolve any:
t

:he issue. The Ceourt itself has declared thst:

The functicn of the Court is to g2ive an opinicn based on law. onee it
has oome LU the conelusion that the guestions put Lo it are relevant and
have & practicsl and contesperssy effsot snd, censequently, ave not
deveoid of object snd purpose.”®

In  the light of itz dJdistum, the Court should entertain the
request made by the General Asszembly for its advisgory opinion
because thne guestisn pui to 1L in resoluticon 4£8/72K is relevent
#nd nas practicsl and centemprorary effect

— _—

& Interpretaticn of Fesce Tregties (Ffirst phase), Advisory Opindon,
1.C.J. Reports 1880, 8t p. 7r.: wnd Reservatians to the Convention on the
Freventio and Punishment of the Crime of Genocide, I.C.J. Reports 1851, p. 15
s op. 1Y,

8 I.C.J. Reports 1875, p. 12, pexe, 73 at p. 37.
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CORCLUSTON:

U. By virtuc of Articles E8(Ly of the Charter and 85 =¢ the

(‘n -

atvte the of Court and of their combined effect, and for %he
43958 set out above, it 1s submitisd thet the GenE?al Assembly'
of the United Rations is compctent to reguest sn agdvisery opinien
irem the Court gn the subject-matter of the reguest; and that the

Cuurt is competent to give, and should give, its advisory opinion

’l‘

pn Lthe guestion sdodressed Lo it

i1 Nuclear war nhas been "I{rlescliuvtely. unconditicnally snd  for
condennled; . as Delns <Sonorary to hyman ¢onscience

Sn. BE the most menstrous erime against peoples and af =
Sumsn right - the right to 1ife™ . 2D
weasons pose the grestest danger Yo zankind anc to the
tiogn.*3* Genzrztul  Assembly resolution no.

itled "Declaration or the
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Use ©f Nueclear and Therao-nuclear Weapone”
=4 1 de lege Jlata of nuelear wesap-

;e use of nuclesr weapens would be

ane.i? TL declared that otk

A0 General Assembly resolotisn mw. 32/75 B of 15 December, 1883.

=) Pasrsgraph 47 of the Finsl Doocument of the First Special 3Seszion on
Pisarmament of the General Asze-tly of 1978,

12 Iiy preamblc sistes thet:




o

contrary to the spirit, istter end 'aims of the United Natiens
emd, as such, "z @& ct violation of the Charter of the United
Naetions”. Besides being s viclation of the Chartor of the United
Naticonz, the resclution ststed that it "would be contrary to the
reies  ¢f internsticnal law and the laws of humnanity and a crime

against mankind and civilization.”

12, Egually, resolutipn Z338 (XXVII) of 29 Revember, 1872 on the
Nen-lise of Force in International Relaticns sand Fermanent Prohi-
bizion cf Lhe Use of Nuclear Wespons, declared “"the permanent

rrohibition of the use of nuclear wespons”. By the inherent
guslitative and guentitaitive characteristics of Stheir efféet.
nuclear wespons necessarily hsve indiscriminate effects snd are
thus harmful to man and hiz  environment. The internationel
copngensus on their illegality lesves no room for ccnvicetions to

nae dyiven the interna-
i ate them. The Pirst

blisghed <<ne  Atonic ZEnergy
"controliiingl} ... atomic energy to
e s 252 oply for peaceful purpos-

Treaty on Principles .Governing the

f 8tates in the Zxplicraition and Use of QOuter Spsasce,

he use of weapons of mess  destrucilion, osusing unhecessery  human
suffering, was in the past pronibited, as being contrary te the lews of
humanity and to the prinsipies of internsticnal law, by internstional

clerations  gnd binding se¢reesents, such as the Declaration of 8¢.

tersburs of 1888, the Declaraticon of the Brussels Confersnce of 1874,
the Conventions of the Hazgue Pease Conferences of 1889 and 1807, end the
{reneva Protecol of 1823, ¢ wnich the medority of nations ere still
partiss”.

0

@
<

i3 Resclution no. 2{I) of 24 January, 1845.

d4  Ttalies saigecs.




including the Hogn and Other Celestisl Bodiesi® prohibited the
placing in orbit around the earth of any objects carrying nuclesr
weppons ©Y any other kinds of weapons of mess deastruction, the
installiation of sueh weapons on celestisl bodies, or thseir
stationing 1in outer cspace in _any other manner.18 Also, the
preamble of the Treaty on the Non-proliferation of Nuclear
weapsn of 188817 expressed the desire of the .international
coomunity fer the “cessation of the manufacture of nuclenr
weapons, the liguidstion of =&ll their existing stockpiles, and
“he elimination from national arsenzls of nuclear weapons™.
Horeovér, nucicar weapons hsve been banned from whole regions in
the world. Nuclear Wespon Free Zones have been established in
Laiin Americs and the Caribbesn and in the Southern Pacifie. A
similar free 2zone will soon be established in Africe. Egvpt, ss-
@already mentioned, hes ¢sken (we universally supported initis-

tives that would ban nuclesr vweapons in the Hiddle ZEast.i®

Y. The Threst or Use of Hutlear Weapons Violates

Humenitarian Law

A&. The Jus ad bellum:

United Natiens prohibits “the
threat or use cof force against the ‘territorial integrity or
poiitinel independence ¢f any stata, or in a=any other menner

ineconsistent with tine purposes of the United Nations." Further-

1% Zigned st London, YMessow and Weshington on 27 January, 1887,

€ Article IV.




nore, pParagraph 7 of the Preaable of the Charter states that

"arped force shall not be used, save in the comaen interest”.
Thug, the threat o» the "firg: usa" . of foree, including nuclear
weapcns, is illegel. This being a pr;nczplo of inteénational law
deces nct need any further arguozent. . .

15. As for the legality of the "second uée" ¢f nuclear wespons, .
it must be determined in the 1izht of legal considerations of the
cxceptions to the prineiple of non-use " of Pforce taking into
ecnsideration the characteristics of suoh weapons. These excep-
tions sre Security Council snforcement actions under Chapter VII
¢f the Charter of the United Naticns, &and self-dofence under
Article 51 of the Charter. In both cases +the use of nuclear
weapons would be illegal. It is not imaginable that the Council

would -escrt to the use of nuclear weapons with all their indis-

iminate and imnense disssirous efPects which would surely

f)

t, snd npot pgintein, international pesce and security.

)
n
{0

Furtheraoere, the use 902 nuclear weapons would not respect, 1in
rarticuler, the rule of properticnaelity which is gn important

conditicen for the exerzise of the right of sself-defence.

i5. Consesvently, $he "use t? nuclesnr weepsns, even when the use
o Toroce bDecobes perrigssibie, is  illezal bsczuse such use of
force hes to correspend to the reguirenents o2 the Jjus Iin rcelilo

B. The Jus in belle:

7. The prokibition of Zncdiscrininste atteck ageinst civilians
and their property: As & zule of . internziticonal law, "[tlhe
iwilian population ... a5 well as individual civiliens, shall




noy be the cbject of attack.”2B It iz especislly forbidden
“[t]o destiroy ... the eneny s property, unless such destruetion
... be 1imperativeliy demanded by the necessities of war”".20 The
attack or bombardment, by whatever nesns, pof towns, villmpges,
dwellings, or buildings wﬁich ere undefended iz prehibited.21
Equaily, in “bombardments a2ll necessary steps nmust be taken to
spare ... buildings dediceted to religion, art, science, or
charitable purposes, histcric @monuments, hospitals., sand places
where the sick and wounded are collected ..."22 Furthermore, it
50 prohibited to eiteck coivilisn hospitals, econvoys of

es, hospital trsins, specially provided vessels on ses,
zireraflt exclusively employed for the removal of wounded and sick
civilians, the infirm and maternity cases, or the transport of
medical persennel and equipment.®? In order tv ensure respect
for and preotection ¢f the civilisn population and civilian
chjects. it iz required that the parties to the conflict at all

times "diztinguish beturen the civilian population and combatants

anc betiween civilian cblects and milifary objectives and acco=d-
ingly ... divest thair ocperstions onliy 3gsinst zilitary obdoe-
tives. "R& Thus, indiscriminate ztSenks are prohivited.2®

18  A-tiele 52(2) of the First °©r
Tenventiong of 12 August  184€, snd Relating
internsticns) Arped Comflicts of 1877.

otoool Additicnal to the Geneva

the mrotection ¢f Viotime of

S0 Article Z3 (g) of the Hague Regulatieon
Custems of war on Land annexed to Conveniicn Ho. IV

<
3]
i
g
[ 9]
t
'ﬁ.
ct
o
m
o
2
n
0
+
#
Q..

N . e .
mA Thnd . Aviis]

[N

1]
(48]

22 Article 27 of the First Protocel of 1877.

N

? Aarticles 18, 21 and 22 % the Genevs Convention Relastive to the
Prowesiion of linn Persons in Time of War, of 12 August 1848. United
Nstionz, Tresty Series. Vol. 73, p. 385. Alsp, Articles 12, 22 and 23 of the
First Protocol of

24  Ibid., Articles 48 and 51(2).
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Therefore, the law has provided that such protected objects shall
be merked with a distinctive enblem to make thex obvious for the
genemy. Hence., the law does not leave room for the use of weapons
which might have an incidenial effect on civilian sand protected

tergetu.

1B. Whereas, by the inherent gualitative and gquantitstive
characteristics of their effect, nuclear wezpons necessarily have
riminate effects and cannot distinguish

catsclvsmic isc
nd non-cormbatants and between protected and

&
cotween compatanis
unprotested obiects, and are expected to cause incidental less of
civilian life., injury to civilisns, damage to civilisn objects,
br a combination thereof, which would be excessive in relation to
the concretr and direct military advanizze anticipated, their use

cennot 3t &}l be legsl.

19. The prohibition sgsinst the use c¢f wespons which render
deaths inevitable or cavse vhhecessery suffering: “"The right of

v
belligerents te the econflict <o zdspt means of injuring the enemy

e ———— e —————— s

280, cm*tlnuec\
[

Tl . S e 4
- Thig., Ariiclie Bil.  iocording

indiscriminate attacks

W
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N

) those whizh ezplicy a method or mesns cf combat ¢he effects of
whicly 2amnet bDe limited as reqguired by this Frotocol;
eng oonseguentiy ... gre of g nature to eitrike wmilitary objectives and
vivilisnsg or civilian cbiects withouvt distinctiom.
fmong  others. the following types of asttacks are $0 be considered ss
ascrininats:
a) an etzack by bozbardmenti by sny methods or means which trests
s8s ® single military objective a number of clearly separsted and
dxstlnc* military OuJec+:ve< logated in 8 city, town, village or
other ares containing 2 similsr concentration of civilians or
civilian objects; @
) an sttack which may be expected to cause incidental loss of
civilian 1life, injurv to civilians, dawsge to civilian obijeets, or
o combination thereof. which would be excessive in relstion 6 the
eoncrete snd direct military advantage anticipated.™
-12-

(4]
‘J"l

T

i




is not unlimited."28 This rule . imposes con the belligerents the
sbligation to refrsain from ¢ruel or trescherous behavior. As Par
as vespons are concerned, since the nineteenth century this
rumanitarian principle has been embodied in two rules: one
fornidy the use of poiseons, while the other prohibits the uvse of
weapons capable of causing superfluous injuries, Ruclear weapons

fall in the latter category.

20. The Laus of the HgsgueZ? and Genevs2® provide that it is
especially forbidden to exmploy weapons, projectiles and zateriel
gnd metheds of warfare of & nature to cavse superflusus injur} or
unnecessary suffering. It goes without saving <%hat the encrmous
blast waves, z2ir blests, fires. residual nuclear radiation orA
radicactive fallout, electromagnetic impulses and thermal radia-
ticn, whiech are primery effects o use of nuclear weapons, cause

extensive “unnecess=ry suffering” 28

2L. The ppligestions to respeet principles of preportionelity and
ding ¢o ithe Zirst and Second Gencve Conventions of
it is prcohibited Lo sttack esiarlishments and =2obile

-~

medical units cf the Hedicel Service., hospiilal shipssa military
establishnents ashore®: in any roeumstance.

e 22 of the Regulations of 1807: the preamble of the Deslsra-
oF L1BFB expresses the same ifea.

27  Articles 2% (=) cf the Kesulations of 1ECT
*B  Article 3D12) of the First Protoezol of 1877.

28 glso of, General Assembly resolution no. 1853 (MVI) of 24 Rovember,

30 grticles 18 8nd 20 of the Geneva Convention for the Ameliocration of
the Condition cf &£he Wounded and Sick in Armed Forces in  the Field, of 12

‘ot b

Augost 156%., United Naticns, Treafy Se-ies, Vol. 75, p. B2.

32 Articies 27 znd 23 of the Genevs Conventien for the Amelioration of
the Condition of Wounded, Sick mnd Shipwrecked Members of Armed Forces at Sea,
of 1Z fusust 1848, Jo. oit., Vol. 75, p. 118,




However, by reason of the inherent nature of the eoffects of
nuclesr weapons such protected objects will neverthelesz be

indigorininately sttacked.

22. The prohibition sgainst ceusing widespread. lon&-term and
sevels COxnafe to Lhe environment: It is prohibited to use “"meth-
ods or nmesng of warfsre which sare intended or mey be expected to
cause damage 4c the natursl environment”. It is egqually forbidden
to carry out “[alttecks sgainst the natvral environment by way of
reprigsls” .32 This makes the use of npelear weapons, even .in
reprisal, unlawful becmuse its use, even if it were not used with
the intent ¢¢ stitask the environment, 3% will definitely harm the

23, The ebligation not to prejudice the kealth or survival of
the popuiztisn: Belligerents sare prohibited €from the use of
"meshods  or means  of warfare” which nay be expected to cause
wicdespread. long-iterm and severe danage %o the natural environ-
mé&nt, and thereby prejudicing the health or survival of the

populstion.®3 Sinecs nuoclezr we

10

Dons  are =ure Lo csuse  Ssuch

negetive effects to the envircanent and the health or survival of
nunen reings Lhey are sovered by that prohibition.
24, The epligaticn ta distinguisihh btetween combatsnts and non-

e
combatents: The distinction beitween ccnitstsnis and non~combatants

15 cne of the mozt important victories and sccomplishments of

international law since the early Dbeginnings of the nineteenth
fentury.  3ny suthorizationn of rnuclesr wespons will definitely
csusSE Uniws principle to collspse.




25. The Declarstion of St. Petersburz of 18BB3¢ stirulated
thet “the only legitimate object which States should endesvouy to
accemplicsh during wesr is to wegken the military forces of the
enemy” ,2% thus, ordering. belligerents to always distinguish
tetween combatants end non-cembatants. By virtue of the oustomaryJﬂ
rule contained in  the Declaration, the use of nuclear weapong

sgsinst civiliane iz illegsal.

¥1. The Threst or Use of Force Violates,
Modern Internstional Law

A. The Law of Human Rights:

n internzticonal law has internaticnelized human rights
on & full-blown scsle. The well being and weifare of the human
rEcn, nosw  ceonsidered the centre of the universe, is  the nain
neert of post internatiormal orgsnizeiicns including the lnited
n gre=at =attention to the
is rights. Humean health,

¢
atjons. Internaticnel law has
& i
cocial sights, ete., being the

civil, politiesl, economic, end
subiect of nany =2cnventional as well 25 custonary rules, form an
i i part of nodern internaticnsl aw. The threat or vee of
ar weapons, or even the lesst approval of them, would
o nodern design of internatioen-

5 =
w based on the rogpeci fer the human person, rendering theat

7. The right to life: "Every huren being has the inherent right

*4 Binged at St. Petersburg 28 November - 11 Decenmber 1858.

iy
w

itglice aldoed .

-15-




to 1ife.”28 Although it is expected thet in times of war human
beings, whether military or civilians, might perish, the killing
cf humen Loings should not exceed the limits of lawful acts of
war. It shoul be recalled that Article 40 of the Fourth Geneva
Convention stipulstes that "“[{ilt 'is prohibited to order that
there zhall be no survivors”. Although sn order to use nuclear
weapons does not have 4o state that "there shall be no survi-
vors”, it is an indirect order to0 do sc by virtve of the immense
devaststing nd  killing capabilities of such wespons. It is
submittcd that the use of nuclear wespons necesszarily cause wide-
scale desaths, thus depriving hioman beings of the right to life.
Z&. The right ¢to enJoy the highest sgtteinabie standard of
physiosl snd mentsl health: Evervone has a right to  "the enjoy-
ment of the highest attaineblie standard of physical and mentel
health. 27 I+ iz nseoless Lo say that the sdverse effects of
sr =xplosions on ths human health are immeasurable and
¢ r from the Hiroshi-
me gnd  Nagasaki bombs. It 1s noteworthy thet existing modern

nuclelr  vwezpomg mav ne  hundrads of  ¢imes more powerful  and

demsging Lthanh those threown over Japen in 1545. The use of nuclesr
weapens  is  an  sbspluie impodinent o the Tenjoyment of the
Righesy attainables s<zngard of physicel and mental Realth” by

B. The prohibition agsinsit genocide or crimec against humanity:

28. Agcording o &rticle Il of +the Conveniicn on the Prevention

- — e

‘ 38 Article £(1)'0f the Internaticnal Covernant on Civil and Politienl
Rights. United Nations, Tresty Series, Vol. 238, p. 171.

3? Axrticle 12 of the Internpticnal Covensnt on Economic. Social snd
Culturel Rignts. JTbdd., p. 3.

)
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M

1




and Punisnment ©f the Trime cof Genocide of 134898 any mots
"committed with the intent to destroy. in whole orf in psert, a
naticnel}, ethnical, racial or religisus group” is ecensidered
genocide. Therefore, any use o¢f nuclesr wsapons, shich azare
capable of destroying lerge parts of a population, =mgainst
civilian population would constitute 8 cr-ime agzinst hunanity,

and thus is illegsld.

C. The International Law of Environment:

30. ZEvery 3State hss, in escecordance with the Charter of the
s =snd the orinziples of internztional law, the

responzib at activities within their Jurisdice-
VLion or contrel do not cause dsmege to the envircnment of other
States.®®  HMore emphatically, 2rinsiple 28 of the Steckholn
Decizralion of 1872 decslared. inéer alis, that

be spered the effects of nuclear wespons

31. Egually, Article I o%f +the Convention on the Prohi~li:a: of

Miiitary or A4ny Diher Hostile Use o©of Envirconmenty. sodilication
Technigues (ENMOD} o2 157740 pr
°

ovides thet it is prehivited Tto
ther hostile use of ernvircnmentel

engage in military or any

‘en technigues having widespread, long—lastina oy severe
wetion, damoge or njury to any

wlhe State Party.” 1t also prohibits States from assisting,
a

te, Rroup of States or interna-

12
G
9
-
L]
v
)
14
r
(¥

P T = “ha a- £~
QIIeCcLE as -hg means ¢f destr

enccuraging or induvcing sny St

e s wa—. . du s S ——— — &

¥8 United Nations, Tresty Series. Vol. 78, p. 278.

38 Principle 21 of the Stockholm Declarastion of the United Nations
Cunference on the Homan Envircnment of 1872, 11 7.I.M., 31418 (1972); and
Prin 2 2 of the Fio Declaration. 31 I.L.M. 851 (1582).

40 United Retions, Treaty Series, Vol. 1108, p. 15:1.
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ticnal organization 40 engage in =ectivities contrary to the
provisions of paragraph 1 of Article I. Thus, the Convention
prohibits the use of nuclear weapons which ars wesaponas the use of

whieh has "widespread, long-lasting or severe effects” on the
environment.

D. Use of nuclear weapons violates territorial sovereignty:

32. States have, in accordance with the Charter of the United
and the principles of international law, the responsibil-
ensure that activities within their Jurisdietion or
42 not cause doamage to the environment of the other

[T
rr &
= oocr
[ N
¢t 0
[ T |
n

"
Q
[

cont
Stetes or of areas beyond the 1limits of national Jjurisdio-
tipn.%* Hovever, electronsgnetic impulses resulting from =a
nueclear explosien a2t a5 altitude ¢? 100 k.m. mav travel to up to
1360 B.m.#2%T Radigactive contamination mav elso resch the
neighbsuring countries of the Stete in which the explosion
cecurred. This being so, the use of nuclear weapons violates the
territorial socveresignty of other Statew which is a fundasmental
principle of  international law and the principle good
neighbourliness provided for in Ariicle 74 of the Charter of the
linited Natiomns. In the HNuclear Tests Case, Australis maintained

s
that by carrying out atmospheric nuclesr tests France was, Jnter
i

e

alis, i» violavtion of the territorisl sovereignty of Australis.
It was claimed that “fall-out had been recorded on Australian
territory” .43

v

. — e Ry

<1 Principle 21 of the Stockholm Declaration of 1572 and Principle 2 of
the Rio Declizration of 1982.

42 1887 WHO Report, psra. 13 at p. i1 (Freazh).

&3 Auclesr Tests Case (Australiav. France), Judawent of 20 December
1974, 1.C.J. Resorts 1874, p. 253, para. 18 at p. 25B.
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V1Il. Submissiens

A. Competence and adpissibility:

33, It is submitied thet:

- the Genersl Assembly of the United Nations is competent to
request &n advisary opinien from the Court on the subject-

matter of the reguest: and
- the Court is competent

to give, and should give, its

advisory opinicn on the guestion sddressed to it.

B. The illegality of the threat or use of nueclear weapons:

34. It is submitted +that the
undermine the whele design of

orohibiting theiy developnent,

tted thut:

Foe

5. It is =subm

threat or use of nuglear wespong
disarmanent @measures directed st
acquisition and use since 18495,

A, Tre threai or use of nuclear weapons is contrary to

principlies and rules of

genergil internstional 1lawr, and

constitutes & direct violation of the Charter of the United

Nations. In particvlier

rinciples:

1. The prohibition

it wviclates the feilowing basic

of +hreat or use of force in in-

ternational reiatisns;

™

The obligation
periionality in
tary force:

The prohibition

<

humanity;

to respect the reguirement of pro-
cases of legitimate use of mili-

ageinst genocide or crimes ageinst
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4. The obligation ¢t¢ respect the territorial] sover-
eignty ¢f other States.

B. The use of nuclear weapons is contrary to principles

and rules of the international law of armed conflicts. In

psrticular it vieolates the following basic principles:

&

C. The use of nuclear weapons i
and rules of the internsticnal 1
0

particelar it violstes <he followi

w

The prohibitien to sttack civilians;

The prohibitien against disproportionate harm to
civilian populatvion;

The obligaitions to rsspect prineciples of propor-
tivnality snd humanity: ‘
The obligation to distinguish between conbatants
and nonceombatants;

The prohibition sgainst the use of wesmpons which
render degth inevitable or cause uUnnecessary suf-
fexing;

The proniditisn sgainst osusing widespread, long-
term agnd severe dempage to the envirbnnent;

The obligaticon not <o prejudice the heelth or

survival of the peopulation.

¢ contrary to principles
2w of hugan rights., In
g basic principles:

The right %o 1:fe:

The right to enjoy the highest attainable standard
cf physical and mental health;

[ ¥)

The right to a ciean and safe environament.
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