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Your Excellency. 

GENERAL ASSEMBLY - ADVISORY OPINION 

By the direction of the Minister for Foreign Affain. Solomon Islands, I have the pleasure in sending 
you herewith, on behalf of the Governrnent of Solomon Islands', Solomon Islands Wrilten 
3bservation in respect of tbe request by the General Assernbly for an Advisory Opinion frorn the 
ntemational Court of Justice. 

Solomon Islands avails aself of the right to subrnit these Wrinen ObSe~ationS as a rnember of the 
Jnited Nations according to which it is, ipso fado a party to the Statute of the Court of Justice. 

n view of the importance of the request made by the General Assembly and the nature of the 
nternational legal questions arising thereunder. Solornon Islands considers that it would be 
ippropriate for an oral hearing to be held in this maner. 

would be grateful if correspondence could be addressed to me at the above address. with copies 
O the Minister of Foreigr: Affairs at: P.O. Box G-10. Honiara. Solornon Islands. 

'lease. Your Excellency. accept the assurances of my highest consideration. 

?ex S. Horoi 
irnbassador Extraordinary and Plenipotentiary 
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4EW YORK 
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INTRODUCTION 

(A) Background 

1.1 On 15 December 1995 the United Nations General Assembly adopted Resolution 49- 
75 K, which requested the International Court of Justice ("the Court") to "urgentîy 
render an Advisory Opinion on the following question: 

'k tbe threat or use of nuclear weapons in any circumstance prnincd under international 
la@" 

1.2 The request was made by the Geneml Assembly under Article 96(1) of the United 
Nations Charter. Under Article 65(1) of iü Statute 

'the Court may &ive an advimry opinion on any legai question at the nquen of wtiatever body 
may be authorized by or in accordance witb the Ch&r of the United Nations-to make such 
a requen.' 

1.3 By an Order of 1 Febniary 1995, the Court fixed 20 June 1995 as the tirne limit 
within which written statements relatinp to the question may be submitted to the 
Court. As a member of the United Nations and a party to the Statute of the Court, 
Solomon Islands is entitled to appear before the Court in this matter and to subrnit 
these Written Observations. 

1.4 These Observations are divided into two Parts. Part 1 addresses the competence of the 
General Assembly to request the Advisory Opinion and the cornpetence of the Court 
to render an Advisory Opinion. Pan II, which is divided into three Sections, 
addresses: the legality of the threat or use of nuclear weapons by reference to the 
~ l e s  of international law relatinp to armed conflicts (A); the   les of international law 
relating to the protection of human health and the environment and the protection of 
fundamental human nphts (B); and the responsibility of States under international law 
for violation of these obligations (C). Pan III summarises the Conclusions. 

1.5 These Wntten Observations generally iollow those submitted by Solomon Islands in 
respect of the request submitted by the World Health Organization in 1993. The 
difierences relate to the discussion of the General Assembly's cornpetence (infra 
paras. 2.1-2.49), the question of the "threat" of use of nuclear weapons (infra paras. 
3.1-3.11). and the application of human nghü rules to the question (iea paras. 4.12- 
4.35). Solomon Islands reserves the nght to take advantage of the opportunity granrd 
by the Court to make Further Written Observations to elaborate on the difierences 
between this request of the General Assembly and that posed by the WHO. 

1.6 In summary, for the reasons set out in these Wntten Observations the Govemment 
of Solomon Islands submits thar the Court should give an Advisory Opinion that: 

(A) the General Assembly is competent to request an Advisory Opinion from the 



international Coun of Justice on this question, and that the Court is competent 
to give an Advisory Opinion on the question submitted @aras. 2.1 to 2.49); 

(B) any use of a nuclear weapon by a State would violate its obligations under 
intemational iaw as reflected in the rules of international law concerning methods 
and means of warfare (jus in bello) and neutrality, ALTERNATIVELY that the 
use of nuclear weapons must not vioiate applicable rules of international iaw 
coneming methods and means of warfare (jus in bello) and neutratity @aras. 
3.1 to 3.104); 

(C) any use of a nuclear weapon by a State would violate its obligations under 
international law as reflected in the rules of international law for the protection 
of human health and the environment and fundamental human rights, 
ALTERNATiVELY the use of nuclear weapons must not violate applicable niles 
of international law for the protection of human heaith and the environment and 
fundamental human rights (paras. 4.1 to 4.49); 

0) any use of a nuclear weapon by a State would constitute a crime against 
humanity, ALTERNATiVELY the use of nuclear weapons in violation of 
international law constitutes a crime against humanity (para. 3.49); and 

(E) any use by a State of a nuclear weapon gives rise to its international 
responsibility ALTERNATiVELY the violation by a State of these obligations 
under international law gives rise to its international responsibility (paras. 5.1 to 
5.4); and 

(F) any threat of use by a State of a nuclear weapon would, by consequene of the 
illegality of actual use, be prohibited under international law. 

(B) Solornon Islands' interest in the question 

1.7 Solomon Islands is a non-nuclear State which does not propose to engage in nuclear 
warfare or other nuclear activity. Nor does Solomon Islands anticipate being a 
pnmary target of such activity. It nevertheless has a great interest in the General 
Assembly's request for an Advisory Opinion from the Court, perceiving as an 
"innocent bystander" the senous danger to the safety and health of its people, its 
economy and its..fragile environment from the effects of increases of radioactive 
material in the environment. 

1.8 Solomon Islands is a widespread archipelago of mountainous isiands and low-lying 
coral atolls in the south-west Pacific between latitudes 5 and 12 degrees South and 
longitudes 155 to 177 degrees East (see map after page 5). The island chain is some 
1,500 kiiometres (900 miles) long, mnning in a northwesterlylsoutheasterly direction. 
The total land area is estimated at 27,556 square kilornetres, comprising over 800 
islands. They range from the largest (Guadalcanal on which the capital, Honiara, is 



located) m the very small. The population is about 325,000. The Solomon Islands 
became an independent State within the Commonwealth on 7 lu ly  1978. It is a 
member of, inrer dia, the United Nations, the World Health Organization, and the 
South Pacifie Forum. The Head of State, Queen Elizabeth II, is represented in 
Solomon Islands by a Govemor General. Solomon Islands is a parliamentary 
democracy and respts fundamental human rights. 

1.9 Solomon Islands depends heavily on subsistene agriculture, foresby and fishing. The 
formal cash economy also depends largely on agriculture, forestry and marine 
pnmary production. The tourist indusuy is developing and makes a signifiant 
contribution to the cash economy. One of the major attractions of Solomon Islands 
and its produ& is the relative W o m  of its land and sea environment from pollution. 

1.10 The impact of any increases in radioactive material in or around the temtory. of 
Solomon Islands would have grave wnsequences for the health of its Qtizens, for the 
environment, and for the econorny. The fisheries, agncultural and tourism sectors 
which are the rnainstay of the economy would be significantly darnaged, if not wiped 
out by any radiation effects resulting from the use of nuclear weapons which affecteci 
the temtones. As the Permanent Representative of the Solomon Islands to the United 
Nations explained on 24th April 1995 at the 1995 Extenlon and Review Conference 
of the States Parties to the Treaty on the Non-Proliferation of Nuclear Weapons: 

'Most of the population of the Solomon Islands lives in smail coanal villages, and we are reliant on 
a heaitby and flourisbing environment for Our very survivd as a nation. Therefore we are acutely 
aware of the need to protect and prewrve our fragile environment both for now and for future 
generations. 

Eighty per cent of our population use w w a t r r  IO flavour their food. They drink water from rivers 
and wells. Our major industry and food source is iishing. If Our rain is poisoned by radioactive 
failout. we cannoi d r i d  the warer and oui crops will rnake us sick. If Our seas are poisoned, gone 
is Our most bountiful source of food and the At which we use to flavour Our food. 

Therefore we m u a  be concerned ahout ... the very possibility of nuclearwar or explosionsanywhere 
in the world.' 

For these reasons, Solornon lslands takes an active interest in the Advisory Opinion 
requested by the General Assernbly from the International Court. 

1.11 As a rnember of the United Nations, Solomon Islands has consistently supported those 
General Assernbly resolutions (infra para. 3.36) which condemn the use of nuclear 
weapons in any circurnstance and restate international law as prohibiting any use of 
such weapons. As a rnernber of the United Nations Solomon Islands supported the 
request for an Advisory Opinion by the General Assembly in 1994. 

1.12 Solomon Islands' long-standing cornmitment towards minirnising the risks posed by 
radioactive substances is refiected in its participation in nurnerous treaties, includiig 



the 1968 Treaty on Non-Proliferation of Nuclear Weapons. Earlier this year it 
mongly supported the indefinite extension of that Treaty in international negotiations 
and now welcomes that indefinite extension (NPTlCONF.1995lL.6, 9 May 1995), 
together with the Prinuples and Objectives for Nuclear Non-Proliferation and 
D i e n t  which were adopted contemporaneously (NPTICONF. 19955.5.9 May 
1995). Its commitrnent towards international humanitarian law is reflected in the fact 
that it is a party to, imer dia, the 1925 Protocol for the Prohibition of the Use in 
War of Asphyxiating, Poisonous or Other Gases, and of Bactenological Methods of 
Warfare; the four 1949 Geneva Conventions for the Protection of War Victims; the 
1976 Convention on the hohibition of Military or Any Other Hostile Use of 
Environmental Modification Techniques; and the 1966 International Covenant on 
Economic and Social Rights. 

1.13 Solomon Islands' long-standing commitments towards the protection of human health 
and the environment is also reflected in itsactive participation in the UN Conferaice 
on Environment and Development and the fact that it is a Party to many avaries 
intended to protect the environment. In particular, it is a Party, inter dia, to the 1958 
Convention on the High Seas, the 1972 London Convention on the Prevention of 
Marine Pollution by Dumping of Wastes and Other Matter, and the 1992 UN 
Fmework Convention on Climate Change. 

1.14 Finally, by way of more general observation, Solomon Islands believes that the threat 
or use of nuclear weapons, especially for hostile purposes, is a matter of global 
c o n m  which affects ail people and al1 States. This reason aione justifies the 
submission of these written observations. 

1.15 On 13th lune 1995 France announced a unilateral decision to resume nuclear testing 
in the Pacific region, on Mururoa Atoll, far from its own rnetropolitan territory but 
close to that of Solornon Islands and more than a dozen other Pacific nations. 
Mururoa Atoll (French Polynesia) is within the nuclear-free zone area established by 
the South Pacific Nuclear Free Zone Treaty (Rarotonga, 6 August 1985). Solomon 
Islands has aiready indicated to France that it considers such tests would be 
unacceptable and would violate her substantive and procedural obligations under 
international law, including the obligation to cooperate and consult in decisions which 
are likely to affect shared natural resources within the Pacific region. Coming shortly 
after the Parties to the NPT agreed by consensus on a unanirnous extension of the 
1968 Treaty on the Non-Proliferation of Nuclear Weapons, this unwelcome and 
surpnsingly ill-timed development provides the clearest possible evidenœ of the 
reasons for Solomon Islands' strong interest in the Advisory Opinion sought by the 
General Assembly. It aiso confirrns the importance of the question, the reasons for 
Solomon Islands' concem, and the need for the Court to affirm the rule of law in 
international relations. Although this Advisory Opinion does not relate to the testing 
of nuclear weapons, it does have important implications for the conduct by nuclear- 



weapon States of nuclear activities very far from their own home territories and 
popuiations. The French action shows the casual and arrogant attitude of some 
nuclear-weapon States with respect to other States. If one State is able to act thus in 
time of peace, Solomon Islands feels al1 the more concemed about what wuld happen 
in time of war or armed conilict. Solomon Islands hopes that the tests announced last 
week will not take place either before or after the Court gives this Advisory Opinion. 





PART 1 

TEE GENERAL ASSEMBLY IS COMPETENT TO REQUEST AN ADVISORY 
OPINION FROM THE INTERNATIONAL COURT OF JUSTICE ON THIS 

QvEsTiON, AND THE COURT IS COMPETENT TO CWE AN ADVISORY 
OPINlON ON THE QUESTION SUBMïiTEû 

2.1 Under Article 96(1) of the United Nations Charter the General Assembly rnay request 
an Advisory Opinion from the International Court of Justice (ICI) on any legal 
question. In accordance with Article 65(1) of the Statute of the ICI, the Court may 
give an Advisory Opinion on any legd question at the request of any body authorised 
by the Charter. The General Assembly has asked the Court for Advisory Opinions on 
many previous occasions and on a variety of issues. Some of these requests relaté to 
specific disputes or situations,' others have involved more generai issues2 This 
Court has never refused to give an Advisory Opinion which has been requested by 
the General Assembly. 

2.2 In making the request the General Assembly is acting in the spirit of the 
recommendation set forth in its resolution 171A 01) of 14 November 1947 on the 
"Need for greater use by the United Nations and its organs of the international Court 
of Justice",) and in the context of the cal1 by the Secretary-General Boutros-Ghdi in 
'Agenda for Peace' that "United Nations organs tum to the Court more frequently for 
advisory  opinion^".^ 

2.3 Solomon Islands considers that this request by the General Assembly gives the Court 
an opportunity to clarify an important question of international law, to wntribute w 
the work of the General Assembly (in particular in iü efforts to wntribute to 
"systematic and progressive efforts to reduce nuclear weapons globally, with the 
ultimate goal of eliminating these weapons", NPTICONF.1995lL.5, para. 4(c)), to 
emphasize the relevance of international law, and to underscore the international 
cornmunity's cornmitment to the development and application of the rule of law in 
intemational relations. 

I See e.p.. Conrequencesfor Baies of rhc Coririnucd Preserice of South Afnm in Namibie (South 
West Africo) nonvi~hr~atIdi>~fi Securiry CouncilResoluriori 276, Adv. Op.. 21 June 1971, I C I  Rcp. 
1971. 

See e.g., Compercice ofrhr Cericrnl hsenibly for rhe Adnrissiori of a Srarero rhe Unired Nationr, 
Adv. Op.. 3 March 1950, I U  Rep. I95O: Rcrervotiotis ro thc Convcnrioii on rhe ~rmek ion  and 
Punishnietir of thc crime of Ge~rocide. Adv. Op., 30 March 1951. I C i  Rep. 1951. 

3 A/RES1171A (II). UN. R r p c n o ~  of ~he Uriired Nnrioiis Orgem. vol. V .  Articles 92-111 of tbe 
Chaner. 

Boutros Boutms4hali. Age>ida for Pence, 1992. p. 22 



2.4 The General Assembly's request for an Advisory Opinion from the Court relates to 
a maaer which clearly lies within the scope of its activities, and on which it has 
devoted wnsiderable effort. The Court's Opinion would assia it in the future conduct 
of its activities. 

(A) The General Assembly's request fulfils the conditions of Article 96 of the UN 
Charter 

2.5 Aside from the requirement that the request mua  relate Io a legal question, Article 
% is otherwise unqualifieci. The General Assembly's power under Article 96 is 
unlimited as to subject matter. Further, the power is a discretionary one (the Genegai 
Assembly "may request"). Having decided to make the request the presumption mua 
be that the General Assembly has vaiidly exercised its power in this particular case. 

2.6 The Opinion requested is clearly a "legal que~tion".~ It concems international legal 
aspects of the use and threatened use of nuclear weapons. Further, the subject matter 
of the request is one that the General Assembly has previously addressed and acted 
upon in the course of its activities (see i@a Part (B)). Any political charactawhich 
the question might also have cannot prevent the Coun from giving an Opini~n.~ 
Whilst Article 65 refers to "any legal question", the Court has wnsistently affirmeci 
that it "cannot attribute a political character to a request which invites it to undertake 
an essentially judicial task, namely the interpretation of a treaty provision."' The 
concrete legal questions which the Coun has been asked falls within the nonnal 
exercise of the Court's juridiction, and the Coun need not wnsider the motives 
which inspired the request. On the contrary, the Court has affirmed that: 

'in riniations in which politicai considerations are proininent i t  may be panicularly necessary for an 
intemional organiration to obüun an advisory opinion from the Coun as to the legal p ~ c i p l e s  
applicable with respect to the inattcr under debatc. especiaily when these may include the 
intcrprelation of iu conslitution'.' 

2.6 The Generai Assembly's request has been made to the Coun as the principal judiciai 
organ of the United Nations. The request invites the Coun to contribute, through the 

J Condirions of Admission of a Srnrr ro Mettrbership iti rhc United Nariotu, Adv. Op.. 28th May 
1948. IU Rcp. 1947-1948, p.61. 

6 D.W. Bowett, ïhe Low of ltirertiarionnl Iirsriruriotrs. (4th ed.. 1982), at p.278. 

7 Cmain Expensa of the Utrired Nariotu, Adv. Op.. 20 July 1962, IU Rep. 1962, p.155; 
Condirion of Admission, Adv. Op.. 20 May 1948. ICIRep. 1947-1948. p.61; Cornpaenrr of rhc 
General Assembly for the Adnrissiori of a Starc to rhe Unired Nariom. Adv. Op., 3 Mar& 1950. 
I U  Rcp 1950. pp.6-7; Irirerprerarion of rhc Agreertietir of 25 Mardi 1951 berwen the WHO Md 
Egypr, Adv. Op.. 20 Decrmher 1980. I U  Rep. 1980. p.87, pan. 33. 

I Inrerprerariotr of thc Agreonenr of 25 March 1951 berween rhe WHO and Egypt, Adv. Op., 20th 
Dsember 1980. ICI Rep. 1980, p.87. para. 33. 



exercise of its advisory role, to the effective functioning of the United Nations 
system, and in particular that of the Genemi Assembly within that system. In 
fdfdiing its judicial role, including the advisory function, the Coun has aiways 
adopted an approach which is "volonfairemenf très libérale"? taking the view fhat 
"the reply of the Court, iwlf an 'organ of the United Nations', represents its 
participation in the activities of the Organization, and, in principle, should not be 
refusedU.'O 

2.7 According to the Court the objective of the Genemi Assembly's request for an 
Advisory Opinion should be to "enlighten" it on the proper conduct of "its own 
activities"." The Opinion requested is of real importance for the General Assembly 
in the conduct of its activities relating to the effects of the use of nuclear materials 
and weapons. The Genemi Assembly takes a similar view to that of the World Health 
Assembly, which has stated that the "pnmary prevention of the health hazards'of 
nuckear weapons requires clarity about the status in intemationai law of th& use" 
sine "over the 1st  48 yean marked differences of opinion have been expressed by 
Member States about the lawfulness of the use of nuclear weapon~".'~ The General 
Assembly request seeks to clarify the intemational legal context.in which its activities 
are wnducted, and to provide a proper legal bais for the conduct of its future 
activities. 

2.8 The fact that the question addressed to the International Coun arises within the scope 
of the General Assembly's activities is clear from the United Nations Charter and the 
Assembly's practice thereunder. Accordingly, the General Assembly is within its 
rights and entitled to request an Opinion on this particular question from the Court. 

O Nguyen Quoc Dinh. Patrick Dailler. Alain Pellet. Droir itrrerr~ariorral public (4th ed.. 1992). p. 
837. Se+ also L. Goodrich. E. Hambro. A. Simons. Chnner of rhe Uttired Nafiom, C o m m a r y  
and Documents (3rd. d., rev.. 1969) p. 567. 

10 Inroprermion of Pence Trearies wirh Bulgnrin. Hungnry ntui Rumania, interim phase. Adv. Op., 
30th Mardi 1950, ICI R < p  1950. p.7 1; Rescn,nriorrr ro the Conwr~rion for the Prewmion and 
Punichw~em of the Crime of Genocide. Adv. Op., 28th May 1951. ICI Rep. 1951, p.19. 

" Reservmiom IO ihe Conwnrion on rhe Prevention mid Punishnrenr of the Crime of Genocidr, Adv. 
Op.. 28th May 1951. ICI Rcp. 1951 p. 19; Legal Consequenccs for Srmes of rhe C o m i n d  
Prerence of Sovth Africn iri Nan~ibia (South West AfricaJ norwirkranding Securiry Couna1 
Rerolurion 276 (1970). Adv. Op., 21st June 1971. IU Rep. 1971 p.24, para. 32; W m m  
Sahnra. Adv. Op.. 16th October 1975, ICI Rep. 1975 p.24, para. 31; AppiicabiliryofAnicie VI, 
Seaion 22. of the Conwnrion OII the Privileges ond lmmuniricr of rhe Unired Nariom. Adv. Op.. 
15th December 1989. IW Rcp. 1989. p. 189, para. 31. 

' Resolution of the World Health Assrmbly (WHA) 46.40 o f  14 May 1993. 



(B) The Ceneml Assembly is acting in accordance with the UN Charter. 

2.9 The question posed by the Generai Assembly clearly falls within the objective and 
functions of the Charter of the United Nations, which embraces a broad scope of 
activities relating to international peace and secunty, including the legality of the use 
or threatened use of force. 

2.10 The Preamble to the Charter of the United Nations expresses the determination "to 
Save succeeding genemtions from the scourge of war". Article 2(4) states that "aii 
Members shall refrain in their international relations from the threat or use of force 
against the territorial integrity or political independence of any state, or in any other 
manner inconsistent with the Purposes of the United Nations". Those purposes are 
cleariy expressed in the Charter. Article 26 refen to the "establishment and 
maintenance of international peace and security with the least diversion for armameiits 
of the world's human and economic resources". Article 55 calls for the promotion 
inter alin of "higher standards of living, full employment, and conditions of efonomic 
and social progress and development" with a view to "the creation of conditions of 
srability and well-being". Proposais relating to nuclear arms control and disarmament 
have been made and discussed within the framework of the United Nations sine its 
establishment. Consequently, the role and involvement of the Generai Assembly, one 
of the main political organs of the United Nations, in addressing legal aspects of the 
use of nuclear weapons, including nuclear disarmament issues, can be traced back to 
the very first decade of the existence of the United Nations." 

2.11 The specific pwers of the Generai Assembly are broadly stated in Chapter IV of the 
Charter and include the pwer to "discuss any questions or any matter within the 
scope of the present Charter.. ." (Article 10). In addition, Article 11 of the Charter 
authorises the Generai Assernbly to: 

(a) consider general pnnciples of co-operation in the maintenance of international 
peace and security, including the principles goveming disarmament (Article 11 

(b) to discuss any questions relating to the maintenance of international peace and 
secunty brought before it by any Member of the United Nations (Article 11 (2)). 

Consequentiy, issues pertaining to the legality of the use of nuclear weapons falls 
squarely within the General Assernbly's express powers as provided by its constituent 
document. 

13 in 1950, the General Assembly adoptzd resolution 380 (V) detennining. -a, to 'duce to 
a minimum the diversion for armaments o f  its human rrsourcrs for the general welfare, with due 
regard io the n d s  of the underdcvelopzd areas of the world' 



(C) The pradice of the General Assembly confums its competence over matten 
rekting to the legality of the use of nuclear wûapom 

2.12 Consideration of the practice of the General Assembly since its establishment 
confirms that issues relating to the use of nuclear weapons, including legality, Lie 
within its scope of aaivity and that the Geneial Assembly is competent to request an 
Opinion from the Coun on the legaiity of the use of nuclear weapons. 

2.13 The jnactice of the General Assembly has long been conœmd with the legality of 
the use of nuclear weapons. The extent to which the General Assembly is involved 
with the subject of nuclear weapons, their e f f m  and legal status is illustrated inter 
dia by reference to the adoption by the General Assembly of resolutions on the 
legality of the use of nuclear weapons (a), as well as the General Assembly's Speciai 
Sessions devoted to the issue of disarmament (b) and the commissioning of various 
studies on the effects of the use of nuclear weapons (c). 

(a) General Assembly Resolutions on the legaliry of the me of nuclear weap0n.s and 
relared issues 

2.14 In its activities since the late 1950's the General Assembly has been consistently 
concemed with legai aspects of nuclear weapons. It has addressed imer dia the 
legaiity of their use, treaty arrangements for nuclear disarmament, the legality of 
testing, and the creation of nuclear-free zones in internaiional law. In the context of 
these and other activities the General Assembly's competence over the subject matter 
of the question it has sent to the Court for an Advisory Opinion cannot reasonably be 
challenged. 

2.15 The Generai Assembly has specifically addressed the issue of the legality of the use 
of nuclear weapons since at least 1961, adopting many resolutions which have 
affirmeci that any use of nuclear weapons would be a violation of the Charter of the 
Unit& Nations, a crime against humanity and contrary 10 the pnnciples of 
international law. Generai Assembly resolution 1653 (XVI) of 24 November 1961 was 
the first among many other General Assembly resolutions which declared: 

'(a) Tbe use of nuclear and riierrno-nuclear weapons is contrary to the spirit. letter and aims of the 
Uoited Nations and. as such. a direct violation of the Charter of fbe United Nations; 

(b) ï h e  use of nuclear and thermo-nuclear weapoos would exceed even the wope of war and cause 
iodiwriminate suffcring and destruction IO rnankind and civilization and, as such, is conwary ta the 
mies of international law and Io the laws of hurnanity; 

(c) The use of nuclear and therino-nuclear weapons is a war directed not a g a i m  an emmy or enemics 
alone but also againsr rnankind in general. since the peoples of ihe world not involved in such a war 
will be subjected Io ail evils fcnerkted by the use of such weapons; 

(d) Any State using nuclear and thenno-nuclear weapons is to be considered as violating the C h e r  
of ibe United Nations. as acting contrary IO the l a w  of hurnanity and as commining a crime a g a k t  





manufacture such weapons.l9 This was the fint in a series of General Assembly 
reso1utions which led to the adoption in 1968 of the Treaty on the Non-Proliferation 
of '~uclear Weapons 0." The Treaty itself incorporates the five principles 
enunciated in General Assembiy resolution 2028 (XX)?' General Assernbly 
resolutions also note the establishment of Preparatory Comrnittees for each 
Conference of the Parties to the NPT.P 

2.20 Other international treaties on nuciear weapons have been negotiated as a result of 
General Assembly resolution initiatives.= By way of exarnple, the Treaty Banning 
Nuclear Weapon Tests in the Atrnosphere, in Outer Space and under Water (Partial 
Test-Ban Treat~)~' was preceded by rnany General Assembly resolutions on the 
s u b j e ~ t . ~  The Partial Test-Ban Treaty closely followed the pnnciples laid down in 
the Declaration of Legal Principles Goveming the Activities of States in the 
Exploration and Use of Outer Space, in Assernbly Resolution 1962 of 
together with the associated principles laid down in resolution 1884 (XVIII).n in 

l 9  AIRES11380 (XN) of 20 Novemher 1959. 

See AIRES11576 (XV) of 20 December 1960. AIRES11664 (XVI) of 4 December 1961. 
AIRES11665 (XVI)of 4 Decernber 1961, AIRES12149 (XXI) of 4 November 1966. A/RES/2153 
A W) of 17 November 1966, AIRES12346 A GXII) of 19 Decembzr 1967 and 1VRESfî373 
&XII) of 12 June 1968 (with text of Treaty annexeil) 

' Gencnl Assembly remlution callin: upon the Conference of the Eighizcn-Nation Cornmittee on 
Disamment to give urgent consideration to the negotiaiion of an international treaty KI prevcnt 
prolifention of nuclzar wcapons. bawd on five main principles. AIRES12028 (XX). 19 
November 1965. 

= A/RES13184 B (XXVIII) of 18 Duiembzr 1973. AIRES133157 of 14 Dccernber' 1978. 
AIRES138n4 of 15 Dzcrmhcr 1983. AIRES143182 of 7 Dccrmber 1988. AIRES147152 A of 9 
Decernber 1992. 

1967 Treaty on Principles Governing the Activitics of States in the Exploration and use of Ou- 
Spaîe. including the Moon and other Celcstial Bodies. in force 10 Ouober 1967, 
AIRESR222IXXI) of 19 Decemkr 1966. annex: 1979 Agrernmt Goveming the Activities of 
Suies on the Moon and other Celestial Bodies, in force IL luly 1984, AIRES134168 of 1979. 
amex. 

" The Treaty Banning Nuclear Wzapon Tests in the Atrnosphere, in Outer Space and undn Water. 
also knoun as the Partial Test Ban Treaty was signed on 5 August 1963 and entered into force 
ori 10 October 1963; UN Trcaty Series vol. 480. No. 1-6964. 

Sœ e.g. GAIRES11649 (XVI) of 8 Novembcr 1961 on 'The urgent neul for a tnaty to beo 
nuclcar wcapons tests undcr effective international control" and GAIRESI1762 (XW) of 6 
November 1962 on 'The urgent nzzd for suspension of nuclear and thermonuclear tests'. 



1993, the Conference on Disarmament gave its Ad Hoc Committee on a Nuclear Test 
Ban a mandate to negotiate a cumprehensive test-ban treaty. The Genwal Assembly 
has adopted numerous resolutions commending the effons of the Conferenœ on 
Disarmament on its negotiations on a Comprehensive Test-Ban Treaty and urged it 
to "proceed intensively" in its negotiation of a "universal and intemationaiiy and 
effectively verifiable treat~".~' The General Assembly has m s e d  that pending the 
conclusion of such a ban, nuclear weapons States should "susperid al l  nuclear-test 
explosions through an agreed moratorium or unilateral moratorium"." 

2.21 The General Assembly has also long sought to prornote nuclear-weapon-free zones, 
defining the wncept in rwlution 3472 B (XXX) of 11 December 1975. Two regional 
gmups have already wncluded treaties: The Treaty for the Prohibition of Nuclear 
Weapons in Latin Amenca and the Caribbean (Treaty of Tlatel~lco)~ and the South 
Pacifie Nuclear Free Zone Treaty (Treaty of Rarotonga), to which Solomon Isiaiids 
is a party." African States are in the process of finaiizing a draft treaty,= and 
proposais have been made by the General Assembly for such zones in South AsiaU 
and in the Middle East." 

2.22 The General Assembly's request for an Advisory Opinion follows on h m  other 
recent efforts aimed at addressing legal aspects of nuclear weapons. In 1993 it 
adopted a unanimous resolution recommending the negotiation of a non- 
discriminatory, multilaterai and effectively venfiable treaty banning the production 
of fissile matenal for nuclear weapons or other nuclear explosive de vice^.^' 

n A/RESl48i70 of 16 Decemher 1993. S e  also GA resolurions: AIRES1441106 of 15 December 
1989. 45/50 of 4 December 1990. AIRES146128 of 6 Dzcember 1991, AIRES147146 of 9 
December 1992, AIRES148169 of 16 Decemher 1993 and AIRES149169 of 9 January 1995. 

'4 AIRES148169 of 16 Dzcemher 1993 and AIRES149169 of 9 January 1995. 

The Treaty for the Prohibition of Nuclzar Weapons in Latin America and the Caribbean. slso 
known as the Trraty of Tlatelolco. was sicnul al Mexico City on 14 February 1967 and entered 
inIo forw on 22 Apnl 1968; UN Treaty Series. vol. 634. No. 9068. 

31 The South Pacific Nuclrar Free Zone Treaty. Rarotonga. Cook Islands, 6 Augun 1985. in force 
11 December 1986; CD1633 and Con. 1. 

3: Under the l ems  of Gcneral Assembly rcsolution 47/76 of 15 December 1992 the Sefmary 
General wnveneù a Group of Experts to draw up a draft treaty on the denuclcariration of Afica. 
Most recently. at ils forty-ninth session, the General Asxmhly adoptul a remlution (491138) thaf 
cnwuragul African Statu to continue their effons towards finalizing the dnf i  and tequesied thaf 
tbe text of the trraty be submiitui ro the General Assernbly at its next session. 

3J Resolution 48/75 L of 16 Decemher 1993. 



2.23 Ilie above examples illustrate nonexhaustiveiy the General Assembly's pmtice in 
relation to international legal aspects of nuclear weapons, including th& use or 
threatened use. in the wntext of this pmctiœ there can be no doubts as to the G e n d  
Assembly's campetence to ask for the Advisory Opiion it has requested from the 
Court. 

fi) General Assembly Specinl Sessionr on ~ I e a r  weuponr d e r  the aegis of 
diromament 

2.24 In addition to wnsideration of legal issues the General Assembly has addressed 
political aspects, convening four special sessions on d i s a m e n t .  The Programme 
of Action of the first such special session, held in 1978,% noted inter alia that:- 

47.Nuclcar weapons pose tbe gruilest th- to mankind and to the survival of civilization. Ii is 
essentiai to halt and reverse rhe nuclear arms race in ail its aspects in order-to aven the danger of war 
involving nuclear weapons. The ultimate goal in Lhis context is the complete elimination of miclcar 
weapons. 

57.Pcnding the achievement of this goal. for whicb negociations should be vigorously puraied. and 
bearing in mind the dev~tating resuls which nuclear war would have on belligerents and non- 
beliigerents aW;e, ibe nuclear-weapon States have special responsibilitics to undenake measures aimed 
ai preventing tbe outbreak of nuclear wax. 

58 .... Ai1 States should actively participate in efforts to brin6 about conditions in international relations 
among States in which a code of pcaceful conduct of nations in intemationai affairs could be a g r d  
and wbich preclude the use or Lhreat of use of nuclear wapons.' 

2.25 . In 1982, the General Assembly convened iü second special session devoted to 
disarmament, and in 1988 its third. At its 90th plenary meeting on 15 December 
1994, the General Assembly decideà to convene, possibly in 1997, the fourth special 
session devoted to disarmament." 

(cl General Asscmbiy srudies on nuclear weapons 

2.26 Finally, the General Assembly's competence is reflected in its efforts to punue 
further laiowledge and understanding of the effects of the use of nuclear weapons. On 
the recommendation of General Assembly resolutions a number of United Nations 
studies on nuclear weapons have been undertaken by Groups of Experts under the 
direction of the Secretary-General. By iü remlution 33/91 D of 16 December 1978, 
the Geneiai Assembly requested the carrying out of the first Comprehensive Study 
on nuclear weapons. That study was published by the Secretary-General in September 

)d The General Asscrnhly's Tenth Special Session devoted to Di-ment was held nt New York 
from 23 May to 1 luly 1978: GA Res. S-100 of 30 lune 1978. 



2.27 By its resolution 43/75 N of 7 December 1988, the Generai Assembly requested the 
Secretary-General to conduct an update of the Comprehensive Study on Nuclear 
Weapons that would "provide factuai and upto-date information on and would pay 
regard to the political, legai and security aspects of: (a) nuclear arsenals and pertinent 
&hnological developmenu; (b) doctrines concerning nuclear weapons; (c) efforts to 
reduce nuclear weapons; (d) vhvsical, environmental, medical and other effects of use - - - - .  
of nuclear weapons and nuclear t&ting; (e) efforts to achieve a comprehensive 
nuclear-test ban; (f) efforts to prevent the use of nuclear weapons and their horizontal 
and vertical proliferation; (g) the question of verification of wmpliance with nuclear- 
arms limitation agreements." That study was published in September 1990." 

2.28 Other United Nations Expert studies on nuclear weapons include, a Comprehensive 
Nuclear Test Ban study (May 1980) which was based on Generai Assembly resolution 
341422 of December 1979. Its contents included a section on the negotiations leading 
to the +ai test ban treaty, on the Nuclear Non-holiferation Treaty and on 
negotiations on a comprehensive test ban." A study was also conducted -on the 
Implementation of the Declaration on the Denuclearization of Africa, based on 
General Assembly resolution 34176 B of December 1979. Amongst other manen it 
considered South Africa's nuclear weapon ~apability.~' 

(1)) The Court should give the Advisory Opinion requested by the Cenetal Assembly 

2.29 As is clear from the preceding discussion the General Assembly is entitled to request 
an Advisory Opinion from the Court. In conformity with Article 65 of its Statute, 
however, the Court is not required to reply to the question asked. The Court has 
frequently in the past invoked the "permissive" formulation of Article 65 to conclude 
that "wmpelling reasons" could lead it to refuse to give an Advisory Opinion (se. 
in@ para. 2.34) In fact, the Court has only relied on its nght to refuse a request on 
one occasion. This was in 1923 in the Emcm Carelia case where the Council of the 
League of Nations had asked the Court if the Treaty between Finland and Russia of 
1920 and its Annex relating to the recognition of the autonomy of Eastern Carelia, 
a Russian region, was binding on Russia. The Permanent Coun of International 

Y Comprehcnsive Study on Nuclcar Weapons: Repon of the UN Secreîary-Gmnal. UN Doc. 
Al4.51392, 12 Szpternber 1980. 

" Comprehensive Study on Nuclcar Weapons: Repon of the UN Secreîary-Gmeral, UN Doc. 
Al45/373, 1 S Scpternhcr 1990. 

Q Al351257 of May 1980, 



Justice replied that the request encompassed a dispute beiween Finland and Russia, 
that Russia was not a member of the League of Nations, that it had not recognised 
the competence of the Court and that it refused to participate in the Court's 
procedure. According to the Court, these were "peremptory reasons" justifying its 
refusai to give an Advisory Opinion." 

.30 That was the only occasion on which the Court relied upon the exception, despite the 
frequent requests by States, since 1949. that it should not on a paRicular matter give 
an Advisory Opinion. Subsequentiy, in accordance with a wellsstablished 
jurisprudence, the Court has never refused to give an Advisory Opinion on the 
question posed. This has occurred (a) for reasons of principle, and (b) on the basis 
of certain criteria which have been fulfilled. Additionally, the fact that the WHO has 
made a similar request should not prevent the Court frorn giving an Advisory Opinion 
to the General Assembly (c). 

(a) The reasons of principle which hnve led the Coun ro decide ro give an Advisory 
opinion 

2.31 The reasons of principle which have led the Coun to agree to give an Advisory 
Opinion are the following: 

(i) the Opinion is not binding; and 

(ii) the Court has adopted a principle of not refusing to give an Advisory Opinion 

(i) The Opinion is nor bindin~ 

2.32 In a case conceming the inrerprerarion of Peocc Trcories.(l950) the Court emphasised 
that given the non-binding character of the Opinion which it was giving - which' 
flowed from "the scope attributed by the Charter and by the Statute of the Court to 
an Advisory Opinion""- no State can oppose the giving of the Opinion: 

'The Court's reply is only of an advisory character: as such, il ha!. no binding force. II follows t h a  
no Sute, whether a member of the United Nations or noi. CM prevenf the giving of an Advisory 
Opinion whicb the United Nations considers 10 be desirable in order I o  obtain cnlightenmcnt as w the 
course of action it should d e . ' -  

4: PCU. opinion o f  23 July 1928. Series B No. 5 ,  pp.27-28. 

" lvdgmet~r of rhe Adn~inisrrari~r Triburial of rhc I.L. O upon Cornplairus made agaimt rhe 
UNESCO. Adv. Op.. 23 Octoher 1926. IW Rcp. 1956. p.W. 

Y Irurrpreraziori of Pcacc Trcarics, Adv. Op.. 30 March 1950. 1 0  Rep. 1950. p.71; Appl id i luy  
ofAm M. Secr. 22 of rhe Cotii~errrion on rhe Privilcges arid bnmuniries of rhe UN @f&lii &c), 
Adv. Op., 15 Decemher 1989. I U  Rcp. 1989, pp.188-189. 



2.33 The same pnnciple govems the present request by the General Assembly. Any 
Opinion granteci by the Coun would be merely advisory in nature and will not be 
binding on State Members of the United Nations. Accordingly, the giving of the 
Opinion does not depend on the consent of any particular State or group of States.u 

(ii) In pnnciple the Coun d m  not refuse to giw Advisory Opinions 

2.34 If the "permissive" provisions in Article 65 implies that the Court is entitled in theory 
to refuse to give an Advisoiy Opinion, it has in practice adopted an approach of 
replying positively to al1 requests for Advisory Opinions which are addressed to it 
where its response is intended to, and wiU, enlighten in legal terms the organ which 
has made the request. As the Court stated in the Inrerprerarion of Peace TremMes case 
(1950): 

'ne Court's Opinion is given not to the States, but to the organ which is entiiied w nqum iS the 
reply of the Coun, itself an 'organ of the United Nations'. represents its participation in the activities 
of the Organization, and, in principle, should not be reniwd'* 

2.35 MwMs murandis, this principle applies to the General Assernbly's request. The 
General Assernbly has considered the issue of the legality of the use of nuclear 
weapons almost frorn its creation (see supra paras 2.14-2.28). It is therefore 
indispensable for the conduct of its activities now and in the future in this field for 
the General Assernbly to be enlightened on the question of the legality of the use or 
threat of use of nuclear weapons (see infra para. 2.42-2.45). 

(b) Criteria which nccd ro be sorisfied in orùer for ri~c Coun ro reply ro o requcsr for an 
Advisoty Opinion 

2.36 In order for the Court to give an Advisory Opinion. i t  is necessary that the request 
fulfils the following criteria: 

(i) the Opinion should not relate to a dispute i n  which one of the parties is a total 
suanger to the Coun; 

(ii) the Coun is acting within ils judicial function; 

u Id. 

* Inrerprcrarion of Pcace Trearicr f f~rsr  Phase), Adv. Op.. 30 March 1950, I U  Rep. 1950, p.71- 
72; see also Rerervariors ru rhc Cnt~veitrion on rhe Prcvertriori and Punishmenr of rhe Crime of 
Genocide. ICI Rcp. 1950, p. 19; Judgerrtenrs of rhr Adni. Trib. of IL0 u p n  Cornplaints nude 
againsr rhe UNESCO, Adv. Op.. 23 October 1956. ICI Rcp. 1956. p.86; Cemain E ~ ~ ~ N C I  of 
the UN. Adv. Op. 20 July 1962. 1 0  Rep. 1962, p.155.; Applicabilify o fAn.  VI. Sec. 22 of rhe 
Convention on rhe Priviiegcs ard Imnruttiiics of ihc UN,  Adv. Op., 15 DeCernber 1989, I U  Rcp. 
1989, pp.188-189. 



(iü) the Opinion has a practical significance. 

As will be shown, the present request on the legaiity of the use or threatened use of 
nuclear weapons by the Generai Assernbly M s  these criteria. The Coun should not 
refuse to reply to the Gened Assernbly's request for an Advisory Opinion. 

(i) The Opinion does not relate to a dispue in which one of the parties ir a total stranger 
to the Coun 

In the E ' e r n  CareIia case (1923), the Court said that it could not, in the guise of 
an Advisory Opinion, deal with a dispute between two States where one had not 
recognised its competence, had refused to participate in the procedure and was not 
even a mernber of the organisation which had asked the Opinion." Sinœ then, the 
Court has on numerous occasions declared that only "compelling reasons" wouid léad 
it to refuse to reply to a request for an Opinion." The "compelling reasons" 
envisaged by the Court have aiways been limited to the situation that the Court has 
been cded upon to address a dispute in respect of which one of the parties thereto 
had not accepted the competence of the Court. In the Western Sahara case (1975), 
the Court said: 

'In cerfain circumnances, therefore, rhe lack of consent of an inierested Slate may render the giving 
of M advisory opinion incompatible with the Court's judiciai charactcr. An instance of mis would bc 
when the circumstances diwlow that to give a reply would bave the effect of circumvcnting the 
principle that a State is not obliged to allow its disputes to be submincd io judiciai seitlement without 
iu  consent. If such a sinÿuion should arix. the powers of the Coun under the discretion given to it 
by An. 65, para. 1. of the Statute would afford sufficient lefai meam to cnsure respect for the 
fundamental principle of consent to juriwli~tion."~ 

2.38 Adrnittedly, in the present case, the question asked by the General Assernbly does 
relate to an important controversy between States. However, the Coun itself has 
recopnised that underlyinp each request for an Advisory Opinion there will always be 
a controversy which has led the organisation ro make the request: 

'Differences of view ainongst Sutes on legal issues have existed in prsticrilly every advisory 
proceeding; if al1 were agreed. the need to remri to the Court for advice would not aise.'% 

'' Eusrem Curelia f a ~ e ,  PCIJ. Opinion of 23 July 1928. Srries B. No.5. pp.27-28. 

O Inrerprauzion of Peam Trearics cave. Adv. Op.. 30 March 1950. IU Rep. 1950, p.72; Judgmair 
of rhe  Adniinisrraiw Tribunal of rhc IL0 upon Conil)lainrs niaàe againtr the UNESCO, Adv. Op., 
23 October 1956. IW Rep. 1956, p.86; Cemin Lrpefm of the UN. Adv. Op., 20 July 1962. 
I C I  Rep. 1962, p. 155; Legal Cofrcequences for Srara of the Conrinucd Prerence of South Afim 
in Namibia (South Wesr Africa) rioru~irhsrariding Securip Council Resolurion 276. Adv. Op.. 21 
lune 1971, ICI Rep. 1971. p.27. 

.9 W'esfem Sahara, Adv. Op.. 16 October 1975. IW Rcp. 1975, p.25, 

" 
Namibia Case. Adv. Op.. 16 Octoher 1975, ICI Rep. 1975, p.25. 



The mere existence of the conmveny does not mean that a contentious dispute exists 
between the parties. In giving the Opinion on the legality of the use or threat of use 
of nuclear weapons, the Court would not in any event be addressing any dispute 
within the rneaning of Article 36 of the Statute of the Coun, but it would be heiping 
to resolve a wnmversy. 

(Ü) Zhe Coun, in giving ifs opinion, will remain wirhin ifs judicialfwrcn+on 

2.39 The Court has frequently emphasised that as 'the principal judicial organns' it should 
remain faithful to its character: 

'Ibere are certain limitr. however. to the Court's duty to reply to a Requcst for an Advisory 
Opinion. It is oot merely an 'organ of the United Nations', it is essentially the 'principal judicial 
organ' of the Organization (An92 of the Chaner and An. 1 of the S t a ~ t e ) ' ~  

By lending its assistance in the solution of a problem confronting the General 
Assembly, the Court would be discharging iu functions as the principal judicial organ 
of the United Nations. Moreover, as frequently recalled the Advisory Opinion 
requested of the Court must relate to a legal question: 

'[..] in accordancemth An. 65 of irs Statute. the Coun can give an advisory opinion oniy on a Icgal 
question. If a quesfion is not a l ep l  one. the Coun bar no discretion in the rnaner; it musl decline 
to give the opinion requested.'" 

2.40 The fact that the question has political implications is not in itself an obstacle to the 
giving of an Advisory Opinion: where the Court has been asked to characterise a 
particular form of behaviour with respect to the provisions of treaty and customary 
law, the Coun is performing a task which is essentially legal: 

'It has been argued that the question put to the Couri is intertwined with political questions, and that 
for this reason the Coun should refuse fo give an opinion. It is uue that most interprewions of the 
Chaner of the United Nations will have political significance. great or small. In the nature of things 
il could not be othemise. The Coun. however. cannot anribute a political character w a requsi 
which invites it to u n d e d e  an essentially judicinl task, namely. the interpretluion of a veafy 

provision." 

In the present case, the question asked relates to the compatibility of the use or threat 

JI Inrerpreimion of Pence Trcnrics, Adv. Op.. 30 March 1950, IU Rep. 1950, p.71. 

" Id., Judgmcnrs of rhc Adni. Trib. of IL0 upon Cornplnitus nrade ngoinst ~ h e  UNESCO, Adv. Op., 
U Oclober 1956. I C I  Rrp. 1956. p.84. 

JI Cmain Etpenses of rhe U N .  Adv. Op.. 20 July 1962. IU Rep. 1962, p.155. 

Y Cmoin hpenres of rhe U N .  Adv. Op.. 20 luly 1962. IU Rep. 1962, p.155. 



of use of nuclear weapons with international law. In asking the Coun to chancterise 
the behaviour (the use or threat of use of nuclear weapons) in the context of rules of 
positive law, the General Assembly is inviting the Court, in effect, to cany out a task 
which faiis within the normal exercise of its judiciai powers, namely 'an 
interpretative function which falls within the normal exercise of its judicial 
powen" .'= 
(Ci) The Opinion wiU have a pracrical g e c t  

2.41 The Coun does not give Advisory Opinions as an end in themselves: its opinions 
must have practical consequences, for example by helping a requesting organisation 
to take decisions which will affect its activities on the basis of the answers given to 
the question posed to the Court. In the Western Sohara case (1975). the Coun said: 

'ki general, an opinion given by the Coun in the presen proccedings will hirnisb the Geoerd 
Asssmbly with elemenu of a legai character relevant Io iu hifier treatment of the decolonhtionof 
Western Sabara. 
73. in any event, to whal extent or degree iu opinion will have an impact on the action of the Gcneral 
Asssmbly is not for the Coun to decide. Tùe function o f  the Coun is w give an opinion based on 
law. once if bad corne to the conclusion that rtie questions put 10 it are relevant and have a practical 
and conremporary efiect and. consequently, are not devoid of object or purpose.'" 

2.42 In sum, the choices made and the acts taken by the General Assembly will depend 
directly on ifs loiowing whether the use of nuclear weapons is legal or illegal. Even 
if this has considerable politicai implications, it is nevertheless fundamentally a legal 
maner, and the Court's reply would, in concrete terms, enlighten the General 
Assembly in the conduct of its activities. In the light of the Court's prior juris- 
prudence, there are no legal grounds for the Court to ddecne to give an Advisory 
Opinion on the question submitted by the General Assernbly. Moreover, world public 
opinion would find it difficult to understand why the Court should refuse to answer 
an important legal question which has dominated international relations for more than 
half a century, particularly where the question has such profound implications for the 
future of hurnanity. 

2.43 Assurning that the Coun was of the opinion that under certain conditions the use of 
nuclear weapons could be compatible with international law - quod non (see infa  
paras. 3.43 er seq.) - the General Assembly would then be entitled to take specific a 
priori measures to seek to prevent and reduce the chances of a nuclear conflict from 
arising. It could aim to further strengthen existing intemational anangements relating 
to  inter d i a  nuclear-free zones and the guarantees given to non-nuclear-weapon 

" Condiriori of Adniissiori of a Srarc ro Mrr>iber.rhil~ iri rhc Unircd Narioru (An. 4 of rhc Charter), 
Adv. Op., 20 July 1948. IU Rrp. 1947-1938. p.61; Ccriairt Expcmes of the U N ,  Adv. Op., U) 
July 1962, IU Rep. 1962. p.156. 

24 Western Sahara, Adv. Op., 16 Oclober 1975, IU Rcp. 1975, p.37. 



(c) 'Ihe WHO requesr does nor prevcnr ~ h e  Coun from giving the Advisory Opinion 
requesced by the General hsembiy 

2.47 The WHO has made a similar, but not identical, request to that made by the General 
Assembly. Solomon Islands considen that it would be appropriate for the Court to 
give both organizations the Advisory Opinions they have requested, since this is an 
are. in which there are clearly overlapping wmpetences. Although. the competence 
of the WHO is narrower, the General Assembly d w s  not have exclusive wmpetence. 
This is wnfmed by the fact that the General Assembly has not expressed to the 
WHO or to the Court any disagreement with the WHO request, whether in its terms 
or in the fact of its having been made. 

2.48 The fact that the WHO h a  made its own request does not in any way prejudice the 
General Assembly's request. If the Court decides to proceed to give an Opinion'to 
the WHO then its additional consideration of the Gened Assembly request would, 
presumably, build on that earlier Opinion. If, on the other hand, the Court decides 
not to give an Opinion to the WHO (some States submitting Wntten Observations in 
respect of the WHO request have argued that the question should have been requested 
by the General Assembly) then it would still be free to address the General 
Assembly's request. Either way, Solomon Islands does not see any inwmpatibility 
between the two requests. 

(E) Conclusion 

2.49 For the reasons set out above it is submitted that the Coun should give an Opinion 
on the bais that the General Assembly is competent to request an Advisory Opinion 
from the Coun on this subject, and the Court is competent to give, and should give, 
an Advisory Opinion on the question submitted. 



States. It rnight alu, decide to strengthen its efforts in relation to a posreriori 
measures to attend to the needs of the victims of any such conflict. Even if, since 
1961, a great rnajonty of States have taken the view that any use of nuclear weapons 
would be iiiegai under international iaw ( i n !  paras. 3.36 er seq.). there remains a 
rninority which takes the opposite view. It is clearly necessary to limit the number of 
victims and to iimit the suffenng of those who are injured as a result. In conjunction 
with the Specialised Agencies of the United Nations such as the WHO and other 
intemafional organisations, the General Assembly would need to redouble its efforts 
to determine what level of result radiation in foodstuffs, if any, would be safe for 
human consumption, and what level of radiation in a given environment, if any, could 
be safe enough to aüow human access to such areas. 

2.44 Specifically in regard to preventive rneasures, the Generai Assernbly working 
alongside its Specialised Agencies, in particular the WHO would, for example,'be 
justified in recornmending the development of a programme for the construction of 
shefters, including basic standards for their construction and the availabability of 
foodstuffs for survivors and necessary s u ~ v a i  equiprnent. The Generai Assembly 
would be entitled to recomrnend also that the WHO develop special programmes of 
preparation and education for nuclear war which rnight be made available in schools 
and for the public at large. It could equaily recomrnend the training of appropriate 
health services and civil protection and with regard to assistance to the injured, to 
give serious study to the specific needs of hospitais, and to consider the rneans of 
making appropnate treatment available to large numbers of victims of bums of 
radiation. Either way there will be need to take into account the particular conditions 
of each State, including i ü  health and economic conditions. These new aid 
programmes might be studied or established with a view to providing developing 
countries with the necessary means of protectinp itself agajnst the consequences of a 
nuclear conflict. For a smail island country with a limited temtory and financial 
resources the active role of the General Assembly and its Speciaiised Agencies, in 
both a preventive and curative capacity, would be indispensable to its sumival. 

2.45 If, on the other hand, the Court decides that there are no circumstances in which the 
threat or use of nuclear weapons would be legal under international law, as Solomon 
Islands believes is the case, then the General Assembly would be entitled to limit its 
policy to actions taken to prevent not the effects of a nuclear war but the very use or 
threatened use of nuclear weapons. In particular, the Generai Assembly would be 
assisted in its efforts to contribute to the recent decision of the Review and Extension 
Conference of the Parties to the NPT to elirninate ail nuclear weapons and define the 
terms of "effective international control" pertaining to that objective (se 
NPïICONF. 1995lL.5, para. 4(c)). 

2.46 Whether legal or illegal, the Opinion of the Court, and the conclusion it reaches, wiii 
determine the direction which the General Assembly takes in action and in policy in 
the coming years in this area. 



of the international cornmunity to be a "threat" which is wntrary to international law. 
When the USSR sought to deploy nuclear weapons in 1962 in Cuba, the United States 
considered this to be a "threat" of the use of forw within the meaning of Article 2(4) 
of the United Nations Charter. But the Security Council did not endorse this view and 
did not vote on a draft resolution proposed by the United States which would have 
characteriad the Soviet action as a threat to international peace and secunty." 

3.5 The use of the term "threat" by the General Assembly in its request for an Advisory 
Opinion must therefore be considered to be limited to the situation where one or more 
States clearly express an intention to use nuclear weapons against one or more 
specifically designated States or populations in precise circurnstances. It is the 
iilegality of this type of "threat" - real and specific rather than theoretical and 
general - which should be considered by the Court in addressing this request for an 
Advisory Opinion. 

3.6 With this understanding, Solomon Islands considers that international law prohibits 
the following "threars": 

- to act in such a way as to threaten international peace and security (ihis 
prohibition is implicit in Articles l(1) and 39 of the UN Charter); 

- to threaten the use of force in violation of Article 2(4) of the UN Charter; 

- to make other threats prohibited by the UN General Assembly Declaration on the 
Pnnciples of International Law Governing Friendly relations between States 
(resolution 2625(XXV), 24 October 1970). including prohibitions relating to: 

- threat or use of force (Pnnciple 1, paras. 1,  4, 5 and 10); and 

- prohibition on intervention (Principle 3, para. 1). 

As these different types of threat would be illegal, any stated intention to use nuclear 
weapons in support of such threats would also be o forrion unlawful. 

3.7 Are there other circumstances in which a threat to use nuclear weapons might be 
made? In particular, would it be lawful to threaten the use of nuclear weapons, for 
example, to respond to an unlawful act of aggression? As set forth below, Solomon 
Islands considers that any use of nuclear weapons would prima facie violate 
international law. Although the threat of use is less serious, and would not of itself 
give rise to a violation of those rules of international law which proscribe the use of 
nuclear weapons by reference to their effects, Solomon Islands considers that the 
threat of use of nuclear weapons would violate general mles of international law (a) 
and specific rules of international law @). 

S e  Security Council debatu. 22-25 Octohcr 1962, 1022nd-1025th sessions. 
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PART II 

THE LEGALITY OF THE THREAT OR USE OF NUCLEAR WEAPONS 

3.1 Part II of these. Written Observations of Law is divided into three Sections. Section 
A addresses the legality of the threat or use of nuclear weapons by reference to the 
applicable niles of international law of armed conflict @aras. 3.2-3.104). Section B 
a d d ~ s s e s  the legality of the threat or use of nuclear weapons by reference to the rules 
of intemational law for the protection of human health and the environment and of 
fundamental human rights (paras. 4.1-4.49). Section C briefly addresses the 
responsibiiity of a State for the wnsequen- of a violation of its obligations as set 
forth in Sections A and B (paras. 5.1-5.4). 

SECTION A 

The threat or use of nuclear weapons and the international law of 
arrned conflict 

3.2 Before addressing the substantive law it is appropriate to consider the meaning of the 
term "threat" as used in the Generai Assembly's request. The circumstances in which 
the "use" of a nuclear weapons will have occurred are self-evident. 

(A) The meaning of threat 

3.3 The General Assembly's request asks "1s the 117reor or use of nuclear weapons in any 
circumstances permitted under international law?". In raising the issue of threat two 
funher questions need to be addressed: 

- at what point has a "threat" been made? and 

- when would such a "threat" be unlawful? 

3.4 There is no generally accepted definition of "threat" in international law. It has been 
defined as a "wmmunicated intent to inflict physical or other hann on any person or 
on properties"." If States manufacture or possess nuclear weapons it is presurnably 
in the expectation that they could, in certain circumstances, be used. Since the use of 
nuclear weapons is intended to "harm" rather than to do some good, it rnight 
therefore be said that mere possession constitutes a form of "threat". State practice 
indicates that this is not the case. For half a century a small group of States have 
possessed nuclear weapons, and such possession has never b e n  considered by the rest 

'' Le Petit Robert. û i c l i o ~ a i r e  alphahztique et ana1o;"ique de la langue franpise. Pans, Robert, 1973. 
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(a) General rules of inremarional law 

3.8 Given that the international community would keat with exceptional gravity any use 
of nuclear weapons, any threat of use might lead to an actual use and should aiso be 
considered to be exceptionally dangerous. A State which threatens such use would 
threaten international peace and secunty. It would also violate the general niles of 
international law such as the obligation to fulfil in good faith its obligations under the 
United Nations Charter and the cornmitment to coopente with other States 
consisrently with the Charter. Both these pnnciples are elaborated in the G e n d  
Assembly's Deçlaration of Principles Governing Fnendly Relations between States 
(resolution 2625 (XXV), 24 October 1970,4th and 7th principles). Their formuhion 
in this instrument are applicable to the threat of use of nuclear weapons, namely: 

- in relation to the duty of moperaîion: 

'a States shall co-operate witb other Sratcs in the maintenance of internationai peacc and securiy; 
b. States shall cooperate in the promotion of universal respect for and ob~e~Ztnee of human righi.9 
l...]' 
(Principle 4. para. 2) 

- in relation to good faith: 

'Every State has the duty to fulfil in food faith the obligations as+urned by ii in accordance with the 
Chaner of the U.N. 
Every State bas the duty to fulfil in good faith its obligations under the generally recognizedprinciplcs 
and rules o f  international law. 
Every State has the duty to fulfil in gond i i t h  its obligations under international agreemenÿ vaiid 
under the generally recognized principies and mies o f  international law.' 
(Principle ï) 

3.9 In this context it seems reasonable to conclude that threatening the use of nuclear 
weapons against the temtory of another State can hardly be considered as cooperation 
to maintain international peace and secunty or to ensure universal respect for human 
nghts, or to fulfil in good faith obligations arising under the UN Charter (particularly 
the pnnciples of humanity set fonh in the Martens Clause) and other international 
agreements (especially those relatinp to international humanitarian and environmental 
law). 

3.10 In Solomon Islands view any use of nuclear weapons would prima facie violate 
international humanitarian law. The threat of their use must be wnsidered as totally 
incompatible with the solernn obligation undertaken by States under common Article 
1 of the four Geneva Conventions of 1949 and Article l(1) of the 1st 1977 Additional 
Protocol "10 respect and ensure respect" of the four Conventions and the Protocol. 
Given the inevitability of the lethal effecü of nuclear weapons, threatening their use 
must surely also violate the nghts of potential victirns as set forth in Article 40 of the 



1st Additional Protocol, which provides that 

"It is prohibited to order that there shall be nc survivon, to threaten an 
adversary therewith or to conduct hostiiities on that basis." 

3.11 In summary, the threat of the use of nuclear weapons is clearly unlawful when it is 
accompanied by a threat prohibited by international law or when it appears in relation 
to the use of force or intervention also prohibited by international law. Even if the 
threat to use nuclear weapons might be used for apparently lawful purposes, such 
threat is unlawfui by operation of generai rules of international law and specific rules 
requiring respect for humanitarian and environmental objectives. Accordingly, in the 
discussion which follows referenws to the use of force should be construed to include 
aiso the threat of use of force where appropnate. 

(B) The use of nuclear weapons is subject to international law, including the rules 
relating to armed conflict 

3.12 The legality of the threat or use of nuclear weapons raises three issues in relation to 
the niles governing the methods and means of warfare: 

(a) what is the law applicable to the use of nuclear weapons? 
@) what are the applicable substantive rules of that law? and 
(c) to whom do those rules apply? 

The subrnissions made in this pan of the Wntten Observations are that: 

- the use of nuclear weapons is subject to international law, including a e  niles 
relating to armed conflicts (A); 

- that any use of nuclear weapons is illegal under general international law (B); 
and 

- that the relevant rules of international law apply to al1 States (C). 

3.13 Specifically, Pan A of Section II argues that the rules of law of arrned conflict and 
law governing fnendly relations prohibit the use of nuclear weapons in any 
circumstances, since any such use would violate: 

the limitation on the choice of means of attacking the enemy; 

the permanent obligation to distinguish between combatants and non combatants; 

the prohibition against attacking civilian targets; 

the prohibition against attacl;ing health services; 



the prohibition against the use of chernical weapons or poisons or weapons which 
have indiscriminate effects; 

the prohibition against the use of weapons which render death inevitable or cause 
unnecessary suffering; 

the prohibition against violating the territorial integrity and neuhaiity of third 
States; 

the prohibition against causing widespread, long-term and severe damage to the 
environment; 

the obligation to respect the principles of proportionality and humanity; and 

the prohibition against genocide or crimes against humanity. 

These rules are wellestablished, finding their source in many of the classical 
instruments goveming jus in bcllo, including the 1868 St Petersburg Declaration, the 
1874 Bmsseis Declaration, 1899 Hague Declaration IV, Regulation annexed to 1907 
Hague Convention IV, 1925 Geneva Protocol, 1948 Genocide Convention, 1949 
Geneva Conventions 

(a) me use of nuclcar wcapons is suhjecr ro gcneral inrernational law 

3.14 It has been suggested that in the nuclear age the normal mies of international law 
have been suspended, or perhaps set aside altogether, for al1 matters relating to 
nuclear w e a p o n ~ . ~  There are no principled grounds in law or policy to support this 
view. The use of nuclear weapons like any other activity canied out or authonsed by 
States, is subject to the general and the specific mles of international law. 

3.15 The use of nuclear weapons is subject to the mle of law. The development of new 
forms of behaviour, including methods and means of amed conflict, does not bring 
into question the law applicable to it. The arrivai of a new modus opcrandi does not 
modify the application or effect of the mle of law. As the first Advocate General of 
the Belgium Military Court stated: 

"Ce n'en pas à des pénalistes qu'il faut rappeler que la ddcouvene d'un nouveau modus operandi en 
vue de coinmeure une infraction ne pourrait avoir l'effet de rendre caduque la législation qui définit 

" See E. David. 'A propos de certaines justifications thioriques à l'emploi des armes nucléaires,' 
Meiunge Piaei (1984). p.349; Part IIA of the written observations is largely baseci on &a &y. 
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cene infraction, ni qu'aucune fonte nouvelle de criminalité n'a d'effet abrogatoire du droit 
positif. M 

Accordingiy, the invention of the machine gun or the tank has not forced States to 
adopt specific rules to determine the legality or the illegality of their use." The law 
of armed conflicts applies to al1 forms of weaponry. Any other view would 
undennine the international mle of kw. It is the anns that man invents which ought 
to adapt to existing.rules, not the other way round. Any other approach would permit 
the invention of new weapons to circumvent the operation of legal rules under 
international law. 

3.16 As set out hereafter, the use ofnuclear weapons is subject to the general international 
law of armed conflict and to the more specific niles, including those refiected in the 
197'7 Geneva 1 Additional to the Geneva Conventions of 12 August 1949, and 
Relating to the Protection of Victims of International Armed Confiict (" 1977 Geneva 
ProtocOI 1"). 

(b) ïhe use of nuclcar wcupom is subjccr ro internnrio~l Iaw of anncd confrius 

3.17 The practice of States reflects the overwhelrning view that nuclear weapons are 
subject to the international law of xmed conflict. UN General Assembly resolution 
1653 (XVI), which specifically addresses nuclear weapons, states in its preamble that: 

'the use of weapons of inzs destmction. causing unnecrssary human suffering, was in Ihe pan 
prohibited. as  beinf contrary to the laws of huintinity and to the principles of international law, by 
international declarations and binding agreeinenu. such as the Declaration of St. Petersburg of 1868, 
the Declararion of the Bnissels Conference of 1874. the Conventions of the Hague Peace Conferences 
of 1899 and 1907. and the Geneva Protocol of 195. to which the majority of nations are still 
partiesn. 

The paragraph was adopted by 63 votes in  favour, one vote against, and 31 
abstentions. Since then, the Genet-al Assernbly has wnsistently endorsed the approach 
taken by the vast majonty of States in resolution 1653(XVI).62 Other organisations 

" C i d  in A. Andries. 'Pour une prise en considkation de la wmpeiuice des juridictions m e s  
nationales a l'égard des emplois d 'amis  nucl&irrs.' RDPC 1984. p.34 ('Andries'). 

61 Cf. J. Fried. 'International Law Prohibits the First Use of Nuclear Weapns'. RBD1 1981-1982. 
p.37. 

" AIRes. 2936 (XXVII). 29 Novernhcr 1972 (73-4-46). Prearnble; 351152 D. 12 December 1980 
(112-19-14). Preamhle: 36/92 1. 9 Dzccmkr 1981 (121-19-5). Prcamble; 371100. 13 Darmbcr 
1982 (117-17-8). Prearnhlc; 38/73 G, 15 Decernber 1983 (126-174). Prearnble; 39/63 H. 12 
December 1984 (128-17-5). Preamble; 401 15 1 F. 16 Decembrr 1985 (126-17-6). h b l e ;  
41/60 F. 3 December 1986 (132-17-4). Preamhle; 42/39 C. 30 Novernbrr 1987 (135-17-4). 
Preamble: 43/76 E. 7 Deceruber 1988 (133-17-4). Przamhle; 4411 17 C, 15 December 1989. 



have taken the same approach. The Xxth International Conference of the Red Cross 
(Vienna, October 1965) adopted a resolution by 128 votes in favour and three 
abstentions (with no votes against) solemnly declaring that 'the general pnnciples of 
the law of armed cnntlict apply to nuclear weapons and other simiia~ weapons' 
(uanslation). The resolution reflects State practice, as it was supported notably by 
non-governmental organisations (national organisations of the Red Cross, League of 
Red Cross Societies, International Cornmittee of the Red Cross) and also by States 
(State Parties to the Geneva Conventions of 12 August 1949 ("1949 Geneva 
Conventions"), which participateci in the International Conferences of the Red Cross 
in accordance with the Statute of the International Red Cross (Article l(2)). 

3.18 Military manuals addressing this issue also stipulate that the use of nuclear weapons 
is subject to the rules of international humanitarian law applicable to the rnethods and 
means of ~ a r f a r e . ~ ~  For example, the military instructional manuai of the United 
Statesof America States that the use of nuclear weapons is subject to "three basic 
principles of the law of war - military necessity, humanity and chivaiq - that limit 
the discretion of belligerents in al1 circurnstance~".~ At the signing of the Final Act 
adopting the 1977 Geneva Protocols the US representative declared, moreover, that 
even if the 1977 Geneva Protocol 1 does not regulate or prohibit the use of nuclear 
weapons (on this point, see infra para. 3.28) it is nevenheless the case that: "their use 
in time of hostilities is governed by existing principles of international  la^."^' The 
British rnilitary manual adopts a sirnilar approach: 

"ltlbere is no  le of international law dealing specitïcally wich the use of nuclear weapons. Tbeir 
use, therefore, ir govemed by the gencral principles laid down in tliis ~ h a ~ t e r " . ~ ~  

3.19 In Belgium, during the preparatory work for Parliarnentary approval of the 1977 
Geneva Protocol 1 the Conseil d'Eror (legislative section) implicitly recognised that 
if the new rules of the Protocol did not apply to nuclear weapons, these were 
nonetheless subject to the classical rules of the international law of arrned conflict: 

-- - 

Preamble (134-174): 45/59 B. 4 Dçfernher 1990 (125-17-10). Prcamhle; 47/53 C (126-21-21), 
Preamble; 48/76 B. 16 Dccemher 1993 (120-23-24). Prearnhle. 

" Ses UN Dm. A19215. Vol. 1. pp.172-73 (French) 

<Y Ciied in R. Falk and E. Meyrowitz. ihe Sfnfw of Nuclcar Wrapom under Inreniarional Lav 
(roneo). p.84.n.114.  

" 9 lune 1977. CDDHISR.58. para. 82: in Ancx de la Confirrnce diplomatique sur h 
riafimarion er le dCi~rloppr~tietrr du droir irifrr~iariotrnl hunianifaire applicabla dam la confits 
a m &  (Genévr, 1974-77) (-Actes'). Berne. 1978. 1. 3e partie, p.301. 

(d Manual of  Military Law. 19.58. Pan III ,  sec. 113 citul in Conimeruaircs der Rorocolcr 
nddi~ionek du 7juin 1977 aur Converirionr de Goii.ive du 12 aoür 1949 d. by Y. Saodoz, C. 
Swinarslu, B. Zimmennan. ICRC - Martinus Nijhoff (1986) ('Cornmenraira'). p.6W. 11.33. 



'The consensus which was established on this point [the fact that the negobations wcre no1 concerned 
wilb the replation of the use or wn-use of nuckax urrapons] betwan the great n u c l e ~  powers aod 
wbich bas frcquently becn qualified as the pLsig 'betwni bracke~~' of nuclear wapons, mus  k 
inrcrpretod as rclathg exelucively to the new mies in Protocol 1. The niles conmincd in othcr 
interiiational innnimenls, such as the &guc Convenlionc of 1899 and 1907 and the -va 
humanitarian conventions of 1949are not affected and retain thcir (authors' translation; 
empharis added) 

3.20 The jurispnidence of courts on the applicabiity of international law to nuclear weapon 
is iimited. A noteworthy exception is the 1963 decision of the Tokyo District Coun, 
which rejected the view that international law did not regulate the use of a nuclear 
weapon on Hiroshima because of its novelty: 

"the prohibition in this c a u  is undentood to include not only the case wbem there is an e x p m  
provision of direct prohibition. but also the cau whcrc it is neccssarily mgarded that the use of a nnr 
wcapon is prohibitcd fmm the istrrpretation and aoalogical application of existing i n t e d o n a i  laws 
and regulations (international cuaomary laws and treaties). Further. wc mua understand that the 
prohibition includes also the case wbere, in the t i a t  of principles of international kw which are the 
bais of the above mentioncd positive in t edona i  laws and mgulations. the case of a ncw mapon 
is admiad to be contrary to the principles l...] ïbercfore. wc cannot regard a new weapon sr legal 
only because it is a tnw napon, and it is still rifit that a new w p o n  must bc e x p d  to the 
examination of positive international ~ a w . " ~  

At various points in the judgrnent the Tokyo District Court recognised the 
applicability of the classical rules of international law of arrned conflict to the 
bornbardrnent of Hiroshima and Nagasaki by nuclear ~ e a p o n s . ~ ~  

3.21 For the great majonty of international junsts there is no doubt that the use of nuclear 
weapons is subject to international law, and the exarnples cited below are rnerely 
ill~strative.~~ The arnount written on this subject refiects the strongly held views of 

" 1. Salmon and R. Ergcc. 'L pratiquc du pouvoir exicutif et Ic contrôle des chambres législatives 
matikrr de droit intemaiional' (1984-1986) RBDI. 1987. p.391, note E-D. 

" Tokyo District Court. ludgment of 7 Dzcrmher 1963. Jcip.~~iri.l.L.. 1964, pp. 235-36. 

W Id.. pp.234. 236, 241. 

" 
See E. C a s h .  7he Prere~ir Law of War and Neurraliry, (1954). pp.206-07; Spaight. Air Power 
and War Righrs. (1947). p.276; H. Lauterpacht. Oppctihcini's I~umuuional L w .  1952.71b td. 
p.347. s116; J. Graenspan. 7he Modern L a w  of L a d  Warfnre. (1959). p.371 cited in M. 
Whiteman. Digm of lnrrr»nrional Law. Washington US GPO 1968, pp.482-83; R.E. Charlier, 
'Questions juridiques soulevh par l'évolution de la science atomique'. RCADI, (1957). vol 91, 
p.354: G. Schwaruinberger. 7hr Legaliry of Nuclcar Wenponr, (1958). pp .434;  N .  Si&; 
Nuclear Wenpom and 1r1rerriarioriallnw. 1959 pp. 147 et scq; H. Meymwitr, 'Lcs juristes &vant 
l'amie nuclkire'. RGDIP 1963 pp.844-848; Friul 1oc.cir. pp.34 et scq; A. Andries 'L'emploie 
de l'arme nucikaire est un crime de guerre' Ln Rer.ue Nouvelle (Bnissels), Maidi 1983. p.3U). 
id.. Andries loc.cir., pp.33 cr seq.; 1. Verhaegen. 'Le pmblhme paial de la dissuasion 
nucliaire'. RDPC. 1984. pp.20-21: Sratcmrnr on rhc Ille~aliry of Nucleor Warforr, The Lawyers 



many jurists on the subject of the use of nuclear weapons and international law, 
including Judges of the International Court and other illustrious jurists. 

Thus, the Institut de Droit International adopted at its 1969 Edinburgh session a 
resolution on "La distinction entre les objectifs militaires et non militaires en génkral 
et notamment les problèmes que pose 1'existence.des armes de destruction massive". 
The resolution m e d  

"les conséquences que la conduite indiscriminée des hodifis,  et paniculièrcment I'emploi dcs arma 
nucléaires, [...] peut entraîner pour les populations civiles et pour l'humanité tout entière' 

and noted the existence of niles "à observer l m  de conflits armés par tout 
gouvemment", notably the prohibition against attacking civilians, the use of weapons 
having indiscriminate effects, and 

"notamment l'emploi des atmes dont l'effet destructeur est m p  grand pour avoir i u e  limité A d u  
objectifs militaires déterminés ou dont I'effet e s  incon~rôlable (armes 'auwgénérauices' ainsi que des 
armes aveugles" ." 

In other words, the Institut has impliciuy recognised the applicability of the law of 
armed wnflicts to the use of nuclear weapons. 

fc) The use of nuclcar wcapons is subjccr ro the 1977 Grncva Prorocol 1 

3.22 The use of nuclear weapons is also subject to the relevant provisions of the 1 9 7  
Geneva Protocol 1. It is important to expressly dernonstrate this, since the Protocol 
does not expressly mention nuclear weapons, and further: 

(i) dunng the presentation of the draft text to serve as a base for the discussions of 
the diplomatic conference the ICRC had declarexi its unwillingness to broach the 
question of nuclear weap~ns ;~  and 

(ii) declarations made by the United Kingdom, the Unitcd States and France, (at the 
beginning andlor at the end of the Conference), stated that al1 or part of the 19n 

Cornmittee on Nuclar Policy, New York 1984; Ap/>el d a  jurisrcr contre In guerre nuclkire. 
petition by the Bureau International de la Paix (1987). 

7 ,  Ann.I.D.1.. 1969, Vo1.53. II .  p.360. 

T: 'Problems relating to atornic. bacteriologiûll and chernical warfare as subjects of intemational 
argurnmts or negotiations by govemrneots. and in suhmitting thesr draft Additional Protowls the 
ICRC does not intend to broach those problems' (translation). in ICRC. Projns & Pmtocoler 
uddirionelr aux Conw~oion de Gcnèvc du 12 août 1949, Geneva, 1973, p.2, in Anes. 



Geneva hotocol 1 did not apply to nuclear weap~ns .~  

(i) No consensus exiszs on whefher nuclear weapons are covered by Prorocol I 

3.23 When the law prohibits certain wnduct without specifying al1 the ways in which such 
wnduct might occur, such silence does not irnply that the conduct is authonsed under 
another guise. The silence of Protocol 1 does not therefore .signify that it is 
permissible to use nuclear weapons to carry out activities prohibited by the Protocol. 
It rnay be possible to go further in adopting the view that the Protoc01 does prohibit 
the use of nuclear weapons in a quari-explicit way, since it prohibits attacks on 
nuclear power plants (Art. 56). As A. Andries has written: 

"U y'aurait en effet contradiction dans les termes à interdire la dest~ction des centrales nucltairrs 
à cause des forces dangereuses qu'elles peuvent libérer (art. 56.1) tout en n ' in te rd i t  pri. ia 
libération directe de ces forces par l'explosion d'une anne nucléaire."74 

3.24 Some vniters have concludeci that a consensus existed at the Diplornatic Conference 
on the Reaff~rmation and Development of International Humanitarian Law Applicable 
in Armed Conflicts (Geneva, 1974-1977). that Protocol 1 did not apply to the use of 
nuclear weapons." Solomon Islands does not share this view. Many States put 
forward the opposite view, both dunng the Conference and afterwards. Indeed, the 
proliferation of views is so contradictory that it is impossible to idenufy a consensus 
on the inapplicability of Protocol 1 to the use of nuclear weapons. 

3.25 Dunng the early sessions of the Conference, the UK, relying on the ICRC 
Declaration, declarecl that the Protocols 

"musc not broach problerns concerned with arornic. bacteriological or chernical warfare, which werc 
the abject of existing international agreement< wd current delicate negotiations by Govenunenu 
elwwhere. It was on the avurnption thar the drafr Prolocols would no1 affect those problerns tha the 
United Kingdom Govern~nent had worked and would continue Io work towards final agreement on 
the Protocois. "76 

Sirnilarly, Sweden wanted to address certain conventional weapons, but ernphasised 
that "[tlhe proposais did not cover atomic, bactenologid and chemid weapons 

n UK. 6th March 1974. CDDHISR 13 para. 36. Acres V, p.130; 9th June 1977. CDDH. SR.58 
pan.119. Aacs VI1 p.310: US. 9th lune 1977. CDDHISR.58. para. 82, Aaer VU, p.301; 
France 8th lune 1977. CDDHISR 56. para. 3, Anes VI1 p. 199. 

" A. Andries. loc. cil. pp. 35-6. 

75 H. Meyrowitz: 'La stratsgie nuclhirc et le Protocole additionnel 1 aux Conventions de Genève 
de 1949'. RGDIP. 1979 pp.915-17. 928-29. Andries 1oc.cir.. pp.35-36. 

6th March 1974. CDDHISR. 13 para. 36. Ancr V. p. 130 



[and] that discussion should be wnfined to wnventional types of warfare [...]."n 

3.26 During the sarne session, however, many other States took an alternative view. The 
foiiowing are iiiustrative examples. Ghana stated that 

"The u s  of new types of weapons appeared on che agenda of n o  imponant conferences currently 
meeting in  Geneva and in Viema. The main purpose of ar leaa one of chem uas to l'mit the usc of 
stratrgic anns which .wuld.rcnilt in the destruction of .al1 mankind. Gnsistcntly with (he 

wntemporary trend of political thougbr, the Conferaice sbould deslare the complete prohibition of 
che use of new weapons in al1 conflicts. Expericnce had s h o w  ~hat the use of aich wcapons covld 
affect innocent civilians mme distance h m  che ana directly auackfd. Surcly. pmvention war ktter  
than cure"?' 

According to Riumania: 

"Nuclcar, bacteriological. chemical and biological w p o n s  as well a .  al1 wapons of mscs desvuction 
should be banned" ." 

A sirnilar view was proposed by the People's Republic of China: 

"The new Protocois should unequivocally provide for the prohibition and destmction of nuclcar 
weapon; [...]".80 

According to Iraq: 

"The principles fhat bad to be stressed werc the protection of the civilidn population in m e d  
conflicü; fhe prohibition of nuclear. biologiciil and cheinicril weapons and of cenain conventional 
weapons of mass destruction: [...]"." 

For Zaire. the Conference should 

"Give particular attention to rhe following poins [ . . . I  prohibition of me use of weapons fiable to 
intïict unnecessary suffering on civilians. especially bacteriologic;J. chemical and nuclear weapons; 

o 82 I...] . 

7th M m h  1974. CDDHISR. 14 pan. 21. A n r s  V, p. 141. 

5th March 1974. CDDHlSR.10 para. 36. A n a  V. p.92. 

5th March 1974. CDDHlSR.11 para. 13. A n a  V. p.99. 

" 6îh March 1974. CDDHISR. 12 pan. 18. Ades V. p. 116. 

8 ,  6th Manh 1974. CDDHlSR.12 para. 32. Ades V. p.119. 

1 lth March 1974. CDDHISR.19 pan. 5, A n a  V. p.189. 



For Albania, 

*Me&ods of warrâre indiscriminately affccùng the civilian population. such as atomic -m. 
bornbardment of civiiian popularion and deponaiion. mus be specifically prohibited"." 

It is therefore clear that during the early stages of the Conference no consensus 
existed. 

3.27 The nuclear weapons issue was hardly debated again dunng the Conference, although 
in 1975, the People's Democraric Republic of Korea complained about the inda t ion  
of nuclear weapons in South Korea and stated that: 

" 8.4 'the production. testing and use of such weapons should be prohibited [...] . 

In response, the US made it  clear that it did not wish to address nuclear weapons, 
recaliing the ICRC draft had not included any rules on nuclear weap~ns?~ 

3.28 The question of nuclear weapons reappeared at the end of the Conference, during the 
final declarations. France, the US, and the UK declared that 1977 Geneva Prorocol 
1 did not apply to nuclear weapons. The declarations differ in tone and content. 
France, which proposed a most extreme approach: 

"msbes to make it quite clear that ifs Govenunent could not under any circumstancu permit the 
provisions of Protocol 1 to l...] prohibit the use of any spccific wenpon which i: considers ncces%ary 
for its defence. [...] It accordingly wishes to stress that in iis view the rules of the Prourols do noK 

03 86 apply u> me use of nuclear weapons . 

The US representative, whilst admitting that the use of nuclear weapons "is regulated 
by existing principles of international law", srated 

"1: was his Govcmmeni's undersunding that the rules esulilished by the Prorocol were not intended 
Ko bave any effect on, and ùid no1 regulate or prohibir the use of, nuclear weapon~."~' 

The UK took the view that only "the new mles" established by Protocol 1 would not 
apply to nuclear weapons. For the UK representative 

" 19ih March 1974, CDDHIIII.SR.8. para. 87. A n a  XIV, p.76. 

" 27th February 1975. CDDHIIIIISR.26 para. 31, Ancs XIV. p.260. 

u 14th Apnl 1975. CDDHIIIIISR.40. para. 123. A n a .  XIV. p.466. 

8th June 1977. CDDHISR.56 para. 3. A n a  VII. p.199. 

" 8 June 1977. CDDHISR.58. para. 82. Ancs VII, p.301. 

34  



"the new niles in~oduced by the Protocols were not intended w have any effect on and did not 
regulatr or prohibit the use of nuclsar or other nonsonventional weapoos. Sucb questions werc 
rightly the subject of agreements and negofiations e l s e ~ h e r e " . ~ ~  

In other words, as wmmentaton have emphasized, 

"The British delaration refers expressly to ncw niles and thcrefore implicitly confirms chat the rules 
rcqjîrmcd in the Pmtocol~apply w al1 arms;'R (aanslation - emphasis addrd) 

Accordingly, the only consensus between the three States is wnfined to the 
inapplicability of the new rules of the Protowl to the use of nuclear weapons. As 
between the US and France, one wuld identify a consensus on the inapplicabiity of 
the whole of Protocol 1 to nuclear weapons (despite the fact that the US recognises 
that theu use is subject to the general mles of the law of armed wnflicts: supra para. 
3.18). But this view is taken only by these two States and not by the other Parties to 
Protocol 1. 

3.29 It is significant that other States have affirmed that Protoml 1 applies to nuclear 
weapons, and except for the three above-mentioned States, they have not been 
conwdicted on this point. Accordingly, in refemng to Article 33 of the draft text 
(Article 35 in the final text) which stipulates that Parties do not have an unlimited 
right as to the choice of weapons and that they cannot use weapons causing excessive 
h m  or widespread, long lasting and senous darnage to the natural environment, 
India declared: 

"that the basic niles contained in ihis article will apply Io :dl calegories of weal>ons, nainely nuelear, 
bacteriological. cheinical or conventional wcapons or an? orher catcgory of weapon~ ' .~  (emphasis 
added) 

In more general terms, according to Rurnania, 

"Humanitarian law mus1 dw, prohibit the use of wtaiions of massive destmction and mehods of 
warfare which nmck indiwnminately at combarnnü and civiliiw dike [...] Many of thme aims 
were covered by the provisions of Protacol 1, including ... the prohibition or restriction of the use 
of cenain conventional wwpons and weapons of massive destn~ction'.~' (emphasis added) 

3.30 Other States do not specifically refer to nuclear weapons, although certain 
declarations suggest that Protocol 1 is applicable to their use. According to 
Yugoslavia, for example, it would be dangerous to permit, as certain States have 

9 June 1977. CDDHISR.5S. pan. 119, Acres. p. 310 (srn~hasis addul). 

89 Commeniairer. p.604, para. 1853 

" 25th May 1977. CDDHISR.39. Acres VI. p.114. 

PI 9th June 1977. CDDHISR.58. para. 61. Ancs VII. p.296. 



suggested, that: 

.certain methods and means of combat permissable in 'exceptional' circumsœaccs. In Pmtocol 1, 
as aiso in other texu wdifying the law of armed conflict. and in accordance with the principle 
confirmtd by the Nümberg Tribunal. ihere had k e n  due regard for military necctrity, but the new 
mlcs were also based on bumanitarian requiremenu [...I If the use of ~~IOIIS b a ~  mi@t - 
supemuous injury or  have indixriminate cffeca urac not renounced, or rcsyicted in practice, the yule 
that (he Conference had so carefully d a  would in fact be impossible to apply."n 

Acfording to the German Democratic Republic, 

"The unambiguous nile prohihiting the civilian population %mg made the objcct of a n d ,  the 
prohibition of indixriminate attacks. the prote~tion of civilian objcca and of the nanird environment 
form [...1 the core of the Prorocol. in view of the iemble expenence the civi i i i  population had to 
endure during the Second World War and afcenvardz. cacb rule in this field - even if it o d y  rraffvnrs 
existing law - is a real progress. "" 

Accordmg to Mozambique, 

.The destructive power of present-day weapons strikes mainly at the civilian population, m wc 
congratulate the Conference on iu  adoption of the articles relating to the protection of the unaneed 
population. "" 

3.31 It is therefore clear that no consensus existed in Geneva as to the applicabiiity of 
Protocol 1 to nuclear weapons. The various declm.tions identified above are 
inconclusive. As against the unchallenged declarations, of differing content and value, 
of the UK, US and France (supra paras. 3.25 and 3.28) one can rely on the express 
declarations of India and Rumania, which were also uncontested, as well as the 
implicit rejection of weapons of mass destruction reflected in declarations of other 
States. 

3.32 Practice following the adoption of Protocol 1 confirms the lack of a consensus to 
exclude the use of nuclear weapons from its field of application. Such practice is 
reflected in the following: 

(i) One of the States the most adarnantly opposed to the application of Protocol 1 
to nuclear weapons - France - itself recognised in 1984 that there was no 
consensus that the Protocol was inapplicable to nuclear weapons. At the time of 
depositing its instrument of ratification to Protocol II, France justified her refusal 
to adhere to Protocol 1 by refemng to 

92 801 l une  1977. CDDHlSR.56. para. 70-71. Acres Vil.  p.214. 

93 8th Junr 1977. CDDHISR.56. Ac=. VII, p.247. 

9. 9th lune 1977. CDDHISR.58. Acts. VI1, p.332. 
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'the absese of c o m e ~  benuecn the signatory States of the fim Protocol in wbat concems the 
exact obligations amimcd by them in rrspect to disniasion' "(authors' vanslation - empbasis 
addcd). 

(ii) If there had usually been a consensus on the "setting aside" of nuclear weapons, 
it would not have been necessary for certain States, in accepting Protocol 1, to 
adopt reservations on its applicability to nuclear weapons. However, various 
rnember States of NATO-declared in.a broadly uniform mannerupon ratification 
of hotoc011 that it applied "exclusively to classical weapons" and that it did not 

"préjudice é aucune au* règle de droit international app l i d l e  d'auîres types d'armes.* 

Significantly, no other State, including some rnember States of NATO such as 
Greece, Portugal and   ce land," made this kind of declaration upon ratifying Protocol 
1. It is thus clear that there is no consensus on the matter. 

3.33 The junsts at the ICRC also take the view that there has never b e n  a consensus to 
exclude the use of nuclear weapons from the field of application of Protocol 1 
"puisqu'aucune décision n'a été prise".98 Only "une entente s'est réalisée pour ne 
pas discuter des armes  nucléaire^".^^ This does not mean that the rules of the 
hotocol do not apply to such weapons. The jurists at the ICRC have concluded, on 
the contxary, that if 

"les principes ratïirmés dans le Protocole n'interdisent pas l'usage des armes nucléaires lors d'un 
conflit armé, ils restreignent donc très sirieusernent cet usage.'"=" 

We will see that the characteristically prudential approach of the ICRC on the legality 
of the use of nuclear weapons is unsupponed by the positive law. It is submitted that 
the "principles reaffirmed in the Protocol" do prohibit the use of nuclear weapons, 

" RICR. 1984 p.239. 

P6 Italy in RICR, 1986 p. 114; for the same id- and similar wording. see Belgium, the Nclbcrlaods, 
Spain. Federal G r m w  Rrpuhlic in RlCR 1986 p.178; 1987 p.444; 1989 p.389; 1991, pp.ZSiM.51. 
With regard to Canada: 'the niles introducul by Protocol 1 are adopted in order to apply 
exclusivrly to wnventional weapons' and 'have no effet  whatsoever on nuclear weapons, which 
they neither apply to nor prohihit'. RICR. 1991. p.82: (this statement is arnbiyous: by refcning 
to 'niles introùuced' is Canada rcfemnp to al1 the provisions of the Protocol or only those which 
establish new niles?) 

97 RICR. 1989. p.267; 1992. p.416 

" Comme~uairer, ~ . 6 0 3 ,  para. 1851; RICR . 1987 p.352: 1989. p.267; 1992, p.416. 

W Id., para. 1852. 

lm Id., p.605. para. 1859. 



in view of their nature and the extent of their destructive effects. 

3.34 In conclusion, the lack of any consensus on the express exclusion of nuclear weapons 
from the field of application of Protoc011 suggests that the htoco1,and in particuiar 
the principles of general international law reaffirmed therein, are applicable to nuclear 
weapons together with al1 other types of weapons. 

3.35 It remains necessary to determine whether the declarations "setting aside nuciear 
weapons" which have been made by certain States to prevent or limit the applicability 
of Protocol 1 to the use of nuclear weapons in treaty relations (as opposed to 
customary law relations) of these States, as behveen themselves or as between 
themselves and the other Parties to the h t m l .  This is wnsidered at paragraphs 
3.99 and 3.100. 

(d) ï k  use ofnuclear weapom is subjcct to the rules of iruenuuionul law spec@cal& 
prohibiring the use of nuclear weapons 

3.36 Certain rules of international law specifically expressly prohibit the use of nuclear 
weapons. These are reflected in UN Generai Assernbly resolutions, which have been 
consistently supported by the vast majority of the mernbers of the UN. The practice 
of that body began in 1961 with the Declaration on the hohibition of the Use of 
Nuclear and Thermo-Nuclear Weap~ns,'~' which declares that any use of nuclear 
weapons would: 

- be contrary to the spirit, letter and aims of the UN and, as such, "a direct 
violation of the Charter of the United Nations";'" 

- be contrary to the "niles of international law and to the laws of humanity", since 
it would exceed the scope of war and cause indiscnminate destruction to mankind 
and civili~ation:'~~ and 

- constitute the commission of a "crime against mankind and civilizationn.'@' 

Resolution 1653 was recalled by the General Assernbly in 1972 and has subsequently 
been recalled at each Session of the General Assernbly since 1980.IM In 1972, the 

'O1 A.Res.1653 (XVI). 24 Novemher 1961 (55-20-26) 

' Id.. para. ](a) and (d). 

'" Id.,para.I(b). 

l m  Id., pan. I(d). 

'" Supru. note 101. 



General Assembly "solernnly declared, on behalf of the States Members of the 
Organiation, [...] the permanent prohibition on the use of nuclear weap~ns." '~ 
Ln 1978, the special Commission of the 10th Exmordinary Session of the UN Gened 
Assembly declared in its final document that 

"Ls armes nucléaires sont celles qui menacent le plus gravement l'humanité et la survie de La 
civilisation"" 

The General Assembly has frequently invoked this provision or the idea contained in 
it.'" Also in 1978, the General Assembly 

"declared thar the use of nuclear weapons will be a violation of the UN Charter and a crime agaiaa 
" 109 humanity . 

From. 1980 (35th Se~sion)"~ to the present &y (48th Session), the Gened 
Assembly has rqeated, year after year, its condemnation of the use of nuclear 
weapons by chara,cterising such use as a "violation of the Charter" and "a crime 
against humanity"."' 

Furthemore, in 1981 the General Assembly solemnly declared that 

"States and statesmen that reson first to the use of nuclear weapons will be coinmining the gravesi 
crime against burnanity""' 

In 1983, the General Assembly 

"Resolutely, unconditionally and for al1 rime condemris nuclear war as beinp contrary to huma 
conscience and reason, as the inost monstrous critnr agaiiist peoples and as a violation of the foremon 

lm AJRes. 2936 O[XVII), 29 Nov. 1972 (73-4-46). para. 1. 

,m Ames. 5. 1012, 30th June 1978 (adoptul without a vote). para.47. 

lm Sœe.g. AIR-. 381183M. 20th Dur.1983 (133-1-14). preamble; 391148 P. 17th DeE.1984(128- 
6-12). preamble; 401152 P, 16th Dcc.1985 (13 1-16-6). prearnble; 41160 1.3rd Dec.1986(139-12- 
4). preamble; 42/42 D., 30th Nov. 1987 (140-3-14) prramble; 43/78 F. 7îh Dec.1988 (136-3-14). 
preamble. 

111 Supra, note 103. 

"' See e.g. AIR-. 361100. 9th Dec.1981 (82-19-41). para.]: 37/78 J, 9th Dec. 1982 (112-19-15). 
preamble. and para. 1; 381183 B. 20th Dcc.1983 (110-19-15). preamble, and pan.1. 
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m 113 human right - the rifit IO Life . 

These resolutions raise two questions: do they constitute rules, and if so, do they bind 
al1 States? 

3.37 Resolutions of the UN General Assembly can be a source of law to the extent that 
they relate to questions which are within the cornpetence of the General Assembly and 
are elaborated in a normative mode. The power of the General Assembly to adopt 
resolutions on nuclear weapons is based on Article 11(1) of the Charter which States 
that: 

'The General Asembly may consider (be general principles of cc-opention in the maintenance of 
international peace and security, includiig the principles governing dirannament and the regulaviw 
of annaments, and may make recommeodations wiib regard to aich principles to the Members or to 
the Sccurity Council or to bath." 

Although this provision gives the General Assernbly only a power of 
"recomrnendation", this does not preclude the Assembly from exercising other powers 
of a normative character. Practice confirms'" this and the ICI had affirmed this in 
the Namibia Case (1971): 

"For it would w t  bt correct to assume that. because the General Assembly is in principlr vestcd with 
recommendatory powers. it is debarred from adoptinf. in specific cases within the framework of i u  
compliance, resolutions which make determinations or have opemrive design.'"' 

The normative character of resolutions flows from their formulation. As the 
International Court has stated with respect to the Security Council resolutions: 

"The language of a remlution of the Security Council shouid be carehilly anaiyzed before a 
conclusion can be made as to irs binding effect. In view of the nature of the powers under ANcle 
25. the question whether they have been in faci exerciwd is to be detennined in each case. having 
regard Co the l e m s  of the rrsolution Io be interpreted. the diaur.ion Ieading to it. the Charter 
provisions invoked and in generd. dl circurnsrances that might assis1 in determining the legal 
consequences of the resolution of the Securiry ~ o u n c i l " " ~  (einphasis added) 

Sirnilarly, the 13th Commission of the Institut de Droit International, during the 1987 
session in Cairo, proposed with regards to resolutions of the UN General Assernbly 

- ~p 

I I 3  . AIRes. 38/75 B. 15th D u .  1983 (93-19-301, para. 1. 

"' For examples of the legal effrct of  UN General Assernhly resolutions see Tcrnco-Ca&uiaic v. 
Libyn. Arbitral award of 19 January 1988. /DI 1977. pp.378-79; Military and Paramihry 
Aainries in and agninri Nicaragua. ICJ Rrp. 1986. pp.100 and 103, paras. 188 and 195. 

I I )  Adv. Op. 21st June 1971. IU Rcp. 1971. p.50. para. 105. 

116 Nnmibia C m .  bc.cir. p.53. p a n .  114. 



that 

"t libellé et le texte d'une récalution aident déterminer ta pontc normative. La présence de 
références au droit internalional ou de formules équivalentes, ou l'omission dilib6rée de teilcs 
références ou formules sont des indices utiles mais non décisifs en soiC (Conclusion 10) 

In caru, the Generai Assembly resolutions identified above are drafted in the present 
tense and utilise verbsin an affïrrnative manner acmrding to which the Assembly, 
"declares" or "imposes" principles enunciated in legai t m s  which are based upon 
sources of positive law: nuclear weapons a r e  "weapons of massive desinction 
causing unnecessary harrn and human suffenng"; in this context their use is 
"prohibited" by reason of the Declaration of St Petersburg, Bmssels, etc. (infro paras. 
3.47 and 3.51); moreover, their usage is a "violation of the Charter" and a "crime 
against humanity " . 

In r e f e r ~ g  to the existence of an obligation of customary and treaty law imposed 
on States not to use nuclear weapons, an obligation the violation of which would 
constitute an international crime, these resolutions of the Generai Assernbly are of 
a normative character. 

3.38 Advocates for the legaiity of the use of nuclear weapons would perhaps take the view 
that these resolutions are contradictory, since they declare that the use of nuclear 
weapons is illegai but aix, demand the conclusion of a treaty prohibiting the use of 
nuclear weapons."' Alternatively, they q u e  that if the use of those nuclear 
weapons was aiready illegai it would be pointless to conclude another treaty on the 
subject. Other resolutions condemn the first use of nuclear ~eapons ,"~ which seems 
to suggest that a second, or retaliatory, use would be lawful, etc.Il9 These 
arguments might be invoked in support of the view that the use of nuclear weapons 
is not yet contrary to international law. 

3.39 The inclusion of an international legal obligation in a treaty does not irnply that the 
obligation did not pre-date the treaty, perhaps as a rule of customary law or 
aitematively in another treaty. Many treaty niles (for example those relating to the 
law of diplomatic relations, law of treaties, law of the sea, etc) codify pre-existing 
customary niles. It is quite normal in international law for the most common and the 
most fundamental rules to be reaffirmed and repeatedly incorporated into treaties; 
exarnples include the prohibition on the use of force, the obligation to settle disputes 

"' See AIRS. 33/71 B. 14th De. 1978. para. 2 and resolutions c i14  in note 62. 

' 1 9  For a more derailul analysis szc E. David Lrn>r~e~i de cenaines justifrcarions thioriqyc~ a 
1 'emploi der armes nucléaires (Pari II). in Les coméqueticcr juridiques de 1 'itrriollorion OlrnrvelL 
de missiles m i s e  er pershing et1 Europe. Brussrk, ul. o f  the University o f  Brussels and 
Bmyiant, 1984 pp. 15 el scq ('Examen') are largely inspird by this study. 



paxfully. The formal re-affirmation of these rules in a treaty clearly does not imply 
their pnor non-existence as binding obligations. To read into the fact that certain 
States cal1 for the elaboration of a peaty to expressly prohibit the use of nuclear 
weapons as proof that thw use is not yet prohibited illustfates the dangers of an a 
contrario approach to treaty interpretation. Used in a way which is too general, this 
approach to interpretation introcluces in effect a character of reversibility, that is to 
say that it wuld just as easily result in one conclusion as another. As has been 
wntten: 

"Seules les règles dont la vocation est d'être parîiculière. ainsi les exceptions, les énumérations 
limitives, les dispositions onéreuses se prêtentzlles à une interprétation a contrarionim 

In these circumstances the will of the United Nations, as expressed in General 
Assembly resolutions, to adopt a convention prohibiting the use of nuclear weapons 
is an objective far too general to lend itself to an a conrrario form of interpretation. 
The United Nation's desire to adopt such a convention wuld either be because the use 
of nuclear weapons has not yet been prohibited in international law or because it is 
only prohibited in a generic manner - quod est: a treaty would emphasise or reinforce 
an existing prohibition. 

The context of these resolutions proves that only the seccnd conclusion is compatible 
with the text of the preambular paragraphs and the substantive wmmitments set forth 
in the resolutions, which proclaim categoncally and in a peremptory manner the 
illegality of any use of nuclear weapons. 

3.40 As for the fact that the General Assembly has generally focused on the fint use of 
nuclear weapons, this again might simply provide evidence of a narrow, jundicai 
approach, nther than one which justifies the conclusion that anything other than first 
use might be permitted. It is notewonhy that when the General Assembly commends 
those States which have undenaken never to resort first to the use 0f.a nuclear 
weapon, it stipulates that this consututes an important first step towards a reduction 
of the threat of a nuclear war.lZ1 In other words, the Assembly welcomes al1 actions 
which can diminish the risk of a nuclear war, but evidently this does not imply that 
it accepts a contrario anything which might increase such risks. It would therefore 
be incorrect to find in these resolutions implicit acceptance of the right of recourse 
to nuclear weapons in any circumstances. 

3.41 If the UN General Assembly resolutions reflect a source of international law 
applicable to the use of nuclear weapons, as an expression of the opinio juris of States 

19 F. Ost, 'L'intépretation logique et systématique et le postulat de rationnaliié du I6gilateur.' in 
L'imepretarion en droir (1978). p. 124. 

"' See e.g. AIRes. 37/78 J .  9th Dec.1982 ( 1  12-19-15), para. 1; 381183 B, 20th Dec.1983 (110-19- 
15). para. 1. 



it is of little importance that they have only been supported by a majority of States. 
Insofar as they refiect customary international law applicable to the entire 
international community they reflect obligations imposed on al1 States. As was said 
by the 13th Commission of the Institut de Droit International in its conclusion 17 in 
fine: 

"Si une résolution énonce le droit e?.isgnt, un étal ne p u t  w libérer de la force obligatoire de ce 
" 122 droit en eméaant une &me . 

Whether any State has entered such a reservation is considered at paragraphs 3.99 and 
3.100. 

.42 In conclusion, there therefore exists in the law of the UN a corpus of rules 
specificaily prohibiting - and characterising as a "crime against humanityu - the use 
of nuclear weapons. These rules, which are reflected in the Declaration adopted by 
resolution 1653,lZ do not, however, create new law sinœ the texts which endone 
them are based upon the classical prohibitions embodied in the law of armed 
conflicis. 

The UN General Assembly resolutions are therefore an expression and application of 
a pre-existing and positive law to nuclear weapons, rather than a source of new mles. 
Even if they did constitute new r u l s  - quod non - the Court is still entitled to take 
account of the resolutions as the General Assembly had already invited it to do so: 

"the developrnent of international Inw may be affected by declarations and resolutions of the General 
Assembly. which may IO that extenl be tk);en in10 consideration by the International Coun of 
Justice" 12' 

(C) The use of nuclear weapons is contrarg to international law of anned conflicts 

3.43 Just as the use of certain conventional weapons is specifically prohibited by 
international law because of their inherent characteristics (such as "dum-dum" 
bullets,I3 chemical w e a p o n ~ , ~ ~ ~  etc.), it is the very characteristics of the 
consequences of nuclear weapons which provides the ba i s  for the inherent illegality 
of their use. These inherent characteristics relate to their effect on human health and 

'= Ann.1.D.I.. 1987 Vo1.62 11. p.75. 

I n  24 November 1961 (55-20-26). 

'" Eumen du ri le de la C.I.J., AiRes. 3232 (XXIX). 12th Nov.1974 (consensus) preamble. 

' Declaration IV of the Hague. 28 July 1899. 

l m  Id.. IV. 2: Geneva Protocol of 17th June 1925: Paris Convention of 13th January 1993, Ar( 1. 
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the environment, narnely their quantitative effects (a) and their qualitative effecu (b). 
It is by reason of both these effects that the use of nuclear weapons, in any context, 
violates the most fundamental niles of international law in relation to both 
i n d o n a l  and non-intemationai anned conflict (c). Under international law there 
are no Ncumstances justifymg the use of a nuclear weapon (d). 

Nuclear weapons are characterised by th& effects on human heaith and the 
environment, which are both quantitative and qualitative. 

(a) 17re uce of nuclear weapons n o l m  inrerMtional law by reason of the q ~ o n o n v e  
effeca of such weapons 

3.44 ïhere  are three types of nuclear weapons: atom bombs, liydrogen bombs and neutron 
bombs. Without entering into the specific details of how each of these weapons 
works, it is worth noting that the power of each of these bombs varies between: 

- 1 to 75 kilotonnes (1 kilotonne = 1,000 tonnes of dynamite) for atomic bombs; 
the minimum level of one kilotonne corresponds to the minimum critical mass 
of fissile material necessary to unleash a nuclear reaction (the bombardment of 
uranium-235 atoms or plutonium-239 atoms by neutrons - when bursting 
(fission) these atoms free other neutrons and a great arnount of energy). It is now 
possible to go below the level of 1 kilotonne through the use of certain 
"compression" techniques of fissile material, and it has b e n  suggested that 
nuclear weapons with a power equivalent to 10 or 100 tonnes of TNT might be 
constnicted; 

- between several kilotonnes and several megatonnes (1 megatonne = 1,000 
kilotonnes) for hydrogen bombs (thermonuclear weapons) which comprise two 
bombs: a thermonuclear bomb with vinually unlimited power and an atomic 
explosive which allows the necessary temperature of several million degrees to 
be reached to unleash a nuclear reaction where isotopes of heavy hydrogen 
(tritium and deutenum) unite (fusion) to create a helium core, thereby unleashing 
a vast quantity of energy; the atomic explosive which triggers the fusion is 
approximately 1 kilotonne, the amount of fissile material necessary for a nuclear 
reaction; these materials are generally then encased in a mass of uranium-238 
which is more stable than uranium-235, but which as a result of the fusion and 
the intense bombardment of neutrons itself enters the reaction (fission). The 
whole process thereby comprises one of fission-fusion-fission. The maximum 
power of such a weapon is limited only by limitations relating to packaging and 
transportation, and certain attempts have b e n  made to create larger weapons, 
although it seerns that at present the majority of nuclear weapons arsenais 
comprise bombs of between 55 and 1 megatonne (some 38 to 76 times more 
powerful than the bomb used at Hiroshima); 



- neuhun bombs h m  1 to several kilotonnes: these are actually thermonuclear 
bombs of limited power which are not surrounded by a bel1 of uranium-238; the 
effect of the shockwaves is less signifiant than other nuclear weapons. Although 
neutron bombs have less of an effect on solid objects (buildings, vehicles) they 
produce proportionately more radiation and hence create greater darnage to 
victims and the environment in relation to their a c t d  size.In 

3.45 The destructive effect of these weapons results from the following phenomena: 

- shock waves or air blasts; 
- thermic waves or radiation; 
- fires; 
- initial nuclear radiation (emitting neutron or gamma nys); 
- residd nuclear radiation or radioactive fallout; and 
- electro-magnetic impulses.'28 

These effects vary according to a range of factors, including the nature and power of 
the bomb used, the population density of the bombarded area. the topography of that 
area, the availabiiity of protection for the population, the foreseeability or othenvise 
of the attack, local weather conditions, and the height at which the explosion occun. 
Forecasts have been prepared as to the damage which would result from the use of 
a nuclear weapon under different scenarios, and the precise effect will obviously Vary 
from one situation to the next. 

3.46 Without identifying al1 possible situations, it is wonh recalling that at Hiroshima a 
small bomb of only 13 kilotonnes was used. This exposed some 320,000 people to 
the effects of the explosion, of whom 70,000 thousand civilians died withii one 
month. In 1950 it was estimated that 200,000 people had died as a direct result of 
the use of the b~mbing . '~~  In Nagasaki, out of some 280,000 people exposed to the 
effecü of the 22 kilotonnes bomb, 100,000 people had died by 1950.130 The 

1 2  L'Encyclopaedia Ur~iversalis, i.' 'Nucléaire (armement)'; E t d e  d'enremble dcr amau 
nucléaira. Rappon du Secritaire général. doc. ONU A1351392. 12 xptembre 1980 ('1980 UN 
Repan'). Appendix 1, p. 180, para. 23; Er& d'cfrrcmblc der armer riucléairec, Rappor~ du 
Secréraire gM6ral. doc. ONU AI451373. 18 srptemhre 1990 ('1990 UN Repon'); A. R s i b o i s  
and A. Joffroy, Armer nuclinircs : les niidecirrr dksonnk. Bnixellrs. Assoc. Mid pour la M v .  
de la Guerre Nucl.. 1981. pp.12-13 (-Resibois and Joffroy'); H. Firket. 'Effets biologiques et 
médicaux d r s  explosions nucléaires', in Vivre e r ~ e n ~ b l e  ou mourir : le  d i lmmc nucléaim, 
Bnuelles, Assoc. Md. pour la Prtrv. de la Guerre Nucl.. 1986, pp.17-18. 

1980 UN Rcpon. Appendix 1, paras. 1-35; 1983 WHO Repon. p. 8; 1987 WHORepon, p. 9. 

8% 1980 UN Repon. paras. 161-63 

Id.. para. 163 



difference in the figures results h m  the different topographies of the fwo cities: 
Hiroshima is a town situated on flat land close to the sea, whereas different parts of 
Nagasaki are separated by severai small f i s ,  dirninishing the shock wave and 
blowing effects of the explo~ion.~" 

Other than the effects on civiiians, virtuaily al1 health services were affected or 
destroyed. In Hiroshima only three out of 45 hospitais and dispensaies rernained 
intact; out of 1,780 nurses, 1,654 were killed or too seriously injured to aiiow them 
ta work; 65 of the 150 doctors were kilied and most of the others injured.In 

3.47 Under international law it is clear beyond any doubt that the use of a nuclear weapon 
against civilians, whatever the nature or size and destructive power of the weapon, 
will be rendered illegai by virtue of the application of the customary rule which States 
that beiiigerents must aiways distinguish between combatants and non-combatants and 
limit their atrack only to the former. This is an old and well-established rule which 
has achieved universai a q t a n c e .  The first multilateral instrument to state it was the 
St. Petersburg Declaration of 1868, the second paragraph of which declares that: 

"tbe o d y  legihate objcct which States should endmvour to accoiaplish during war is to weakcning 

tbe military forces o f  the enemy " . 

This obligation is repeated and further elaborated in different forms in many 
instmments, including : 

- Article 25 of the Regulation annexed to the 1907 Hague Convention IV 
Respecting the Laws and Customs of War on Land, and Article 1 of the 1907 
Hague Convention IX Concerning Bombardment by Naval Forces in Times of 
War, to the extent that these provisions prohibit attacks on undefended areas and 
undefended buildings; 

- the resolution of 30 September 1928, whereby the Assembly of the h g u e  of 
Nations forbade the civilian population from being considered a military . 
objective; 

- the 1949 Geneva Conventions prohibiting attacks on rnilitary establishments and 
health transports. (Art 19 er seq. of Convention 1; Article 22 er seq. of 
Convention II; Articles 14, 15, 18, 21, 22 of Convention IV); 

' Id., para. 162; 1983 WHO Rcpon. p.88: British Mulical Association. Ihe Medical Efle'ear of 
Nuclear War. Chichester. 1. Wilcy. 1983. pp.3-4. 

132 Rrsibois and Joffroy, loc.cir., p.9; for slighlly diffcrcnt figures see also T. Okihita. in 1983 
WHO ReporT. p.95 (French). For atimaies of damage to medical and hospital staff following 
an attack on London or Boston srr A. Leaf, in 1987 WHO Rcpon.. Annex 6 ,  pp. 169-70 
(French). 



- UN General Assembly resolutions 2444 (XXïiI) of 19 December 1968 and 2675 
QCW) of 9 December 1970;lU 

- the 1 9 n  Geneva Protocal 1, Amcles 12 and 21 (which prohibit attacks against 
sanitary units and health transports), Article 48 (which restates the St. Petersburg 
d e ) ,  and Article 51 (which sta- and develops the prohibition against attacking 
the civilian population). 

The iüegaiity of the Hiroshima bombings, on these grounds, was recognized by the 
Tokyo District Court in the Shimoda case in 1963.'" It is therefore unnecessary to 
dweil on the use of nuclear weapons against civilians and health units: the use of a 
nuclear weapon against civiiian targets, or of a weapon having incidental effects on 
civilians in any circumstance is rendered illegai by virtue of the most elementary rules 
of the international law of armed wnflict. 

3.48 Further, it is clear that the use of a nuclear weapon against civilians would not only 
constitute a "simple" violation of international humanitarian law; it would also 
wnstitute a war crime under Article 85 of 1977 Geneva Protocol 1, sinœ it would 
wnstitute an intentional attack on sanitary units and transportation (Art. 85(2)), on 
the civilian population or individual civilians (An. 85(3a)), or the launching of an 
indiscriminate attack affecang the civilian population or civilian objects in the 
knowledge that such an attack would cause excessive loss of life or injury to civilians 
(Art. 85(3b)). 

3.49 Moreover, the use of a nuclear weapon against a civilian target would wnstitute a 
-crime against humanity, as defined by Anicle 6(c) of the Statute of the Nuremberg 
Military International Tribunal (which defines crimes against humanity as ail "acte 
inhumain commis contre toute population civile avant ou pendant la guerre [...lm, and 
Article 2 of the 1948 Convention for the Prevention and Punishment of the Crime of 
Genocide 0 8  U.N.T.S. 277). The UN General Assembly has characterised as 
"crimes against humanity and civilisation" any use by a State of a nuclear or thermo- 
nuclear weapons (supra para. 3.36). irrespective of whether they are even used 
against civilians. This view is shared by many distinguished jurists (a non-exhaustive 
list is set out supra para. 3.21 at note 70). 

'" Resolution 2444 provides. inrcr alia: 

'b) Qu'il est interdit de lancer des attaques contre les populations civiles en tant que telles; 
'c) Qu'il faut en tous temps faire la distinction entre les personna qui prennent pan aux 

hostilitis et les memhres de la population civile atin que ces derniers soient épargn&s dans 
toute la mesure possible;' 

Resolution 2675 further develops those principls 



3.50 Further use of a nuclear weapon against a military target will also be illegal. This 
arises h m  the foilowing considerations:- 

- even the use of a iimited nuclear weapon with reduced power (such as a 
battlefieid nuclear weapon) renders death inevitable for those within the range 
of its effects (i); 

- the use of a iirnited nuclear weapon with reduced power could lead to total 
nuclear war (ii); 

- the use of nuclear weapon with enhanced power increases the effects identified 
above and adds indiscriminate effects which cannot be limited to any "permitteda 
military objectives (iii). 

(i) Nuclear weaponr rendcr death inrvirable 

3.51 Even if the power of a nuclear weapon could be reduced to a fraction of one 
l~ilotonne"~ (quivalent perhaps to the size of the blnckbusren used during the 
Second World War, which contained approximately 10 tonnes of TNT)'% it would 
nevertheless be the case that such a bomb would not leave those within the immediate 
vicinity of the explosion with any reasonable chance of sur~ival."~ In addition to 
the shock waves or blowing effect, there would also be thennic waves which, for 
those in the vicinity, would leave no chance of survival; with a power of 10 to 20 
kilotonnes (the size of the Hiroshima and Nagasaki bombs) the fireball alone would 
be felt in a radius of some 200 metres:13' 

139 "Dans la boule de feu et a proxiiniid immddiate. tout se vol~tiserait ou fonderait . 

"A Hiroshima et a Nagasaki, ia température a atteint 3M10-4000 OC a proxiinitk du point zéro: elle 
a dépassi 570' OC memr a une distance de 11W-1600 in.''.'4" 

The "eclair thermique" of a one kilotonne bomb will cause 3rd degree bums to a 

'" 
' 1990 UN Repon. paras. 39 CI srq. (French). 

1983 WHO Repon. p. 9, pan. 9 (French): 1987 WHO Repon, p. 10. para. IO. 

"' 1990 UN Repon. pan. 295 (French). 

" 1990 UN Repon, para. 293. n. 2 (French). 

' 1990 UN Repon. para. 294. 

'O T. Okhiui. in 1983 WHO Rrpon. p.88 (French); A.  Leiif, 1987 WHO Repm. p.163 and notes 
(Fmch).  



person at 600 metres distant from the e~plosion,'~' and can also ignite secondary 
fires which, if occumng simultaneously, could lead to fireballs of the type which 
occurred at Hiroshima,'" or occurred as a result of the Allied bombings of 
Harnburg, Dresden and ~okyo.'" Many suwivors of the shock waves would be 
killed by these incendiaries. Such a consequence violates the prohibition on the use 
of weapons which render death inevitable. According to the 1868 Deflaration of St 
Petersburg, the "legitimate objective" of war 

'would be excceded by the ernployment of anns h i c h  uselevly aggnvatc the sufferings of disabled 
men. or render (bùr deab iaevi tab~e ' . '~  (crnphasis added) 

3.52 The obligation reflected in the p r m b l e  to the St. Petersburg Declaration rernains in 
force and applicable today. It has b e n  neither abolished nor superseded. Nuclear 
weapons are far more lethal than any other weapon, including chemical weapons 
(which do not necessarily render death inevitable since appropriate shelter would 
provide protection) and which have been universaliy wndemned. According to a 
group of UN experts, 

"There is therefore no target sfrong enough to resist the intense effects of nuclear ~ p o n s  
n 145 I...] 

Death is inevitable for al1 those in the vicinity of a nuclear explosion. 

3.53 The prohibition on the use of weapons which render death inevitable reflects an even 
more fundamental principle of the law of armed conflict: the obligation to minimise 
harm to combatants. Accordingly in its use of force a State must not injure its enemy 
when it can capture him, nor cause senous injury when it can cause oniy Jight 
injury, and not kill the enemy if he can be injured.14" 

I < /  Resibois and Joffroy. op. cir.. p.20. 

1990 UN Repon. para. 294 (French). 

"' Resibais and Joffrey. op. cil.. p.24; A. Leaf. in 1987 WHO Rcpon Annex VI. pp. 163-64 
(French); T. A. Postol. 'Possible Fakalilies frorn Superfirrs Following Nuclear A i e  in or 
Near Urban Areas.' in F. Solornon and R.Q. Marston (4s . ) .  7he Medical Implicnriom of 
Nuckar War. Institute of Mulicinc and National Academy of Sciences. Washington DC, National 
Academy P n s s  (1986). pp.15 cf seq. 

On this text sae E. David. Principes de droir dos coflirs annér (1994). pp.266 n s q  
('Princip'). 

145 1980 UN Report. pan .  112. 

l e  Examen. supra. note 119. pp. 206-07. 279. 332 and 336. 



The principle is reflected in a number of rules: the limitation on the choice of 
methods or means of M a r e  (Regulation annexed to the 1907 Hague Convention N 
Art. 22; 1977 Geneva Protocol 1, Art. 35(1)); the prohibition on declaring that no 
quarter will be given (1907 Hague Convention IV, Art. 23; 1977 Geneva Protocol 1, 
Art. 40); the prohibition of the use of weapons which cause unnecessary suffering 
(infa para. 3.74); the obiigation to take necessary precautions dunng attacks to avoid 
the civilians and their property (1977 Geneva Protocol 1, An. 57; 1907 Hague 
Convention IV, Art. 26). This list is merely iiiusûative, and many more examples 
could be given. 

As a result of the d e  of the devastation which the use of a nuclear weapon will 
cause, and the unavoidable lethal effects within a certain perirneter, the use of a 
nuclear weapon would certainly violate these widely acœpted principles and niles of 
international law. 

(ii) îhe use of even a single nuclenr weapon could resulr in roral nuclear war 

3.54 Proponents of the use of nuclear weapons probably consider it inappropriate to 
contemplate catastrophic scenarios and maintain that a limited nuclear conflict is 
possible. This view is only realistic, if it could ever be d l e d  realistic, in the wntext 
of the use of a nuclear weapon against a State which did not possess nuclear weapons, 
or which did not have allies which both possessed nuclear weapons and were willing 
to use them. In a conflict between two or more States possessing nuclear weapons the 
likelihood of an esdation is great, and would probably lead to total nuclear war and 
the devastation of a substantial part of the international community. This view has 
been endorsed by UN  expert^,'^' by independent acadernic~,'~~ and by political 
figures.Ib9 

3.55 In other words, there is a good chance that a State which made first-use of a nuclear 
weapon, even in a limited manner, would provoke a global nuclear conflagration. It 
is difficult to see how such behaviour, with the mere possibility of such 
consequences, can be compatible with international law. It would violate the 
obligation "to respect and make others respect" international humanitarian law,Iso 
further enhancing the inherent illegality of the use of nuclear weapons. Even if a 

'" 1980 UN.Rrp~rt, pan. 199 

1 0  1987 WHO Report, AMex 4(c), p. 127 

I*) See e.g. the views of Lord Mountbatten: 'in warfarc without triggering an all-out nuclcar 
exchange leading to the final holocaust . . . is more and incdihlr . . . In al1 sincerity, as a 
military man 1 can s e  no use for any nuclear weapons which would not end in escaLation witb 
consequeoces that no one can conceive'; citd in British Medical Association. op.cir. pp.26-27. 

'" Art. 1 common to the four 1949 Geneva Conventions, and Ar<. l(1) of the 1977 Gmeva Probwl 
1. 



State could not have hown  that its act would result in such consequences, it would 
be regarded as "an encouragement [...] to commit acts contrary to general principles 
of international humanitarian law reflected in treaties" the view taken by the Court 
in the CPre concerning cenain military and paramilirary acriviries agoinrr 
Ni~aragua.~'' 

3.56 The fmt  use of a nuclear weapon, even of limited power and targeted only against 
military objectives, would therefore be illegal independently of any of its unavoidable' 
lethal effects. This arises simply by reason of the possibility that it might lead to the 
massive use of nuclear weapons and the violation of most of the niles of the law of 
armed wnflict. 

It is no doubt for this reason that the UN General Assembly has solemnly proclaimed 
that 

"1.States and Statesmen that resonfirn to the UY of nuclear weapons will be comminiq the g r o w  
crime against bumanity; 

2.There will never be any justification or pardon for Statesmen who take the decision to be the fmt 
to use nuclear ~eapons";~'~ (emphasis added). 

(iii) Nuclear weapons have indiscriminate cffecrs 

3.57 In the case of a strategic nuclear war it is conceivable that nuclear weapons might be 
used against combatants with limited side effects against civilians: for example, an 
attack against enemy forces in the desen or on the high seas or outside an inhabited 
zone. The surgical precision of a nuclear attack of this kind is entirely thwretical, 
notwithstanding that even in such a circumstance, violations of general international 
law for the protection of human heaith and the environment would occur (infra paras. 
3.61-3.62, 4.21-4.28). As reflected in the reports of the UN referred to frequently 
in these Written Observations (cited supra at note 127). such a scenario is, 
historically, speculative and beyond the reaims of possibility. Experience with the 
use of nuclear weapons (Nagasaki, Hiroshima) and major nuclear accidents, 
(Chemobyl) indicates clearly that the effects of radiation, once released, are 
uncontrollable. 

3.58 The limited use of nuclear weapons would, however, most likely lead to an escalation 
into an al1 out nuclear war. According to the SIPRI figures adopted by the 1990 UN 
Report, the majority of Russian and Amencan arsenals comprise nuclear weapons 
with a power of 100 kilotonnes or more.ls3 Accordingly a first use or an escalation 

'" IU Rep. 1986. p. 130. para. 256. 

152 ARES 361100, 9 Decemher 1981 (82 in favour, 19 against, 41 abstentions). 

131 1990 UN Repon. Appendix II  (French). 
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involving either or both of these States would probably result in the use of nuclear 
weapons having eight times the power of that used in Hiroshima. The greater the 
power of the weapon, the greater the collateml damage caused to civilians, their 
property and the environment. 

It has been estimated that to hait a classical attack led by four divisions (80,000 
m p s )  supported by 100 planes operating out of ten airbases, it will be necessary to 
have: 

"some cens of  weapoos o f  1 m 10 k. yield againn important elements of the grouad forces and up 
to 10 weapons of 20 to 100 In. yield to reduce the opponcnt's air force."'" 

The number of civilian victims resulting frorn a lirnited action of this type, even if 
it had only military objectives, would undoubtedly Vary considerably according to the 
density of the population in the regions attacked. On the basis of median figures it 
is not inconceivable that the total nurnber killed or seriously injured wuld be 180,000 
civilians (150,000 as a result of direct effect of the explosions and 30,000 as a result 
of radioactive fallout) and 35,000 military personnel (30,000 and 5,000 
re~pectively).'~' These figures could be reduced if certain protective masures were 
taken (alerts, evacuation, shelter), 

"[hlowever, this does not invalidate the most conspicuous conclusion that can be drawn from the 
table: even when only rnilirary w f e u  are selecird, and even  if protection is provided. the civilian 
casualties mry far outnulnber the milirary o n e ~ . " ' ~ ~  

Other simulations confirm this prognosis. It has been calculated that in the case of a 
nuclear conflict in Western and Eastern Europe in which less than 1 % of the total 
available nuclear weaponry were usedts7 against 470 exclusively military targets (in 
which 379 targets were the subject of a single attack of 150 kilotonnes each, and the 
other 91 wgets were the subject of three attacks of 150 kilotonnes each), the total 
number of dead and injured resultinp from the shock waves, blowing effect and heat 
alone would exceed 15.6 million. If you add to this figure the foreseeable victims 
resulting in the short term from radioactive fallout, a figure of more than 100 million 
dead and injured would be ~eached."~ According to other studies which concem 
limited nuclear attacks, targeting only military objectives in the United States or in 
the former USSR, figures supgest that the number of victirns, depending upon 

'Y 1980 UN Rcpon, para. 186. 

'" Id., para. 189. 

Id.. para. 190. 

ln A. Ottolrnghi. in 1987 WHO Rcpon. Annex 4.C. p.130 (French). 

Id. 



geographical circumstances, winds and the theoretical models used, would Vary 
between 23 million and 45 million in the United States, and 54 million in the former 
USSR.IS9 

3.59 In the wntext of the likelihood of esdation, the use of srnail nuclear weapons 
become incrementally more significant (see supra paras. 3.54-3.56). Where the use 
of nuclear weapons in the above-mentioned cases affects a large number of non- 
combatants, it will be seen that th& use necessarily has indiscriminate effects even 
where belligerents have sought to limit their actions to military targets. ~egally,  any 
such use would violate the obligation to distinguish between combatants and non- 
combatants by limiting any attacks to the former (supra para. 3.47) and not using 
weapons with indiscriminate effects (see 1977 Geneva Protocol 1, Art. 51(4)-(5)).'" 
With a large number of victims it is impossible to argue that the collateral darnage 
was not "excessive in relation to the wncrete and direct military advanrage 
anticipated" within the meaning of Art. 51(5)(b) infine of the 1977 Geneva Rotowl 
1. Losses of the swie indicated above would not only be "excessive", they would 
constitute a war crime, a crime against humanity, and possibly even genocide if it 
could be show that the penon using the nuclear weapon had the requisite element 
of intent (see 1948 Convention on the Prevention of the Crime of Genocide, Art. 2). 
The element of intent for genocide could be inferred from the mere failure of the 
Denon usine. the nuclear weawns to take account of its full effects: in such conditions 
It is imposs~ble to say that théy were ignorant as to the consequences of use and that 
therefore they did not intend to exterminate the victim population. 

These observations become al1 the more pertinent when one considers the possibility 
of any use of any nuclear weapon against a small island state, which would have the 
effect of wiping out the entire population and rendenng its environment uninhabitable. 

3.60 Another consequence of a "limited" nuclear attack woiild be the impossibility for 
health services, assuming they remained intact, to assure the care required for those 
victims who had not been killed. The burden placed on medical facilities and staff 
would be ovenvhelming. According to oneexpen: 

"Le oombrede victimes que provoquerait ne serait-ce que l'utilisation d'une petite partiedes arsenaux 
nucléaires d'aujourd'hui montre bien qu'il est vain d'envisager qu'un quelconque système de santé 
puisse offrir des soins mkiicaux adapiis à la ~iiuation.'"~' 

"Dégager les blessés des dicotnhres. leur prodiguer les premiers soins, puis les transporter bors de 
la wne de destniction dans des itablissements mgdicaux appropriés serail une tiche emémemea 
difficile. mime en l'absence de retoinh<cs radioactives. d'incendies violents el d'obstruction des rues 

" B. Levi and F. von Hippel. in id.. -ex 4.8. pp. 105 er scq. (French). 

lm Cf. Principer, op. ci:.. pp.281 et 331 (French) 

161 A. Leaf, in id.. Annex 6 .  p.167 (French) 
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par les décombres des bâtiments effondrés. I...) il s'agit là d'une situation exigeant une contribution 
maximalede la part des semices mCdicaux dans de nombreux domaines: sang. plauna, autre liquides 
admiaisPlbles par voie parentirale. actes chimrgicaux, antibiotiques. soins infirmiers. soirs 
médicaux. chambres stériles, de même que toutes les autres r-rces sophistiquées de la mideîim 
moderne. II s'agit en outre de blessures dont chacune exige des journées entiSres de soins intensifs 
et des scmaines ou des mois de soins hospitaliers. En fait, il n'existe aucun moyen de soigner un 
aussi grand nombre de victimes."'" 

These conclusions, which address the consequences of the use of nuclear weapons in 
indusmalised counmes, are a fomori valid in respect of any dweloping country 
which might be subject to a nuclear attack. 

3.61 The use of a nuclear weapon which affects a large number of non-combatants wiii 
necessarily have indiscriminate effects, even if the action was intended to be iirnited 
to rnilitary targets. Such use violates the obligation to distinguish between combatants 
and non-combatants, to limit attacks to combatants (supra para. 3.47), and not to use 
weapons with indiscriminate effects (1977 Geneva Protocol 1, Art 51(4-5)). The large 
nurnber of victims resulting from the use of any nuclear weapon, as evidenced by the 
Reports cited above, would be indiscriminate in causing incidental loss to Qvilian.iife 
or objects and would be excessive in relation to any military advantage anticipated 
(see 1977 Geneva Protocol 1, Art. 51(5)(b)). Such damage to human health and the 
environment would constitute a war crime and a crime against humanity and, to the 
extent that the necessary intentional element could be proved (whether such intention 
is express or could be irnplied), genocide (supra para. 3.49, 1948 Genocide 
Convention, An. II). 

3.62 Another consequence of a "strategic" nuclear at tack would be the overwhelming 
burden imposed upon a country's health services to respond to the needs of victims. 
In countries with less highly developed health services the burden would be even 
greater. The use of a weapon which prevents health services from functioning or 
which renders any possibility of helping the injured violates international humanitarian 
law. Thus, the 1949 Geneva Convention IV provides that "the wounded and sick shaii 
be F e d  for" (Art. 3(2), emphasis added). As the International Court has recognised, 
this provision applies a foniori in an international armed conflict.16' The obligation 
is further developed in various provisions of the Geneva Conventions (1949 Geneva 
Convention 1, An. 12 cr seq.; 1949 Geneva Convention II, Art. 12; 1949 Geneva 
Convention IV, Arts. 16 cf scq. and 55 cr scq.), as well as the 1 9 7  Geneva Protocols 
(Protocol 1, Arts. 8, 61, 68; Protocol II, An. 7 cr scq.). Article 10 of the 1977 
Geneva Protocol 1 provides: 

"I.AIl the wounded. sick and shipu~reckad, io whicnever Pany they belons, shall be respectcd and 
proiecred. 

tb: Id., p. 168 (French). 

'" Milirayand Paran~iliran Acrir,ilic*s ira nnd Agninrr Nicaragua. IU Rep. 1986, p.114, pua. 218. 



2.In all the cucumaances they shall be malcd hurnanely and shall rcceivt, KI tbe fulles1 cxunt 

practicable and witb lean possible delay, the medical G a r e  and atrcntion rcquired by thcir candition." 

This obligation will be violateci even where it is impossible to Save the vicums of a 
"limited" nuclear confl i~t . '~ 

3.63 Zn conclusion, the extraordinary power of nuclear weapons and the enormity of their 
effecis onhumanhealth and the environment necessafily meansthat their use violates, 
directly or indirectly, those t les of the international law of armed conflict which 
prohibiis: 

the use of weapons that render death inevitable; 
the use of weapons which have indiscriminate effects; 
any behaviour which might violate this law. 

(b) ï k  use of nuclear weapons violarcs iruerwrnMonal law by remon of the qualirm've 
effects of such weapons 

3.64 The qualitative effects of nuclear weapons which distinguish them from conventional 
weapons are those which result (i) from the disintegration of the atom and (ii) from 
radioactive fallout. The disintegration of the atom has two consequences: the 
emission of electroma,onetic impulses and initiai nuclear radiation. 

fi) 7he specific conscquenccs of rhr disinrrgrarion of the arorn 

3.65 The disintegration of the atom has two effects: 

- electromagnetic impulses (a); and 
- initial nuc lk  radiation (b). 

la) Elecrromagneric impulses and rhcir consequcnccs 

3.66 The explosion of a nuclear weapon produces high energy gamma nys which rernove 
electrons from surrounding matter and lave electrically charged atoms (ions). It is 
the removal of electrons which produces an extremely short and high intensity 
electromagnetic impulse.16' Without going into the technical details of the 
phen~rnenon,'~~ it shouid be remernbered that if the electro-magnetic impulse does 
not seern to cause direct physical damage to the human body, it has senous indirect 
consequences insofar as i t  can darnage al1 the electncal and electronic equipment of 

IM Singh. op. cil.. pp.tM)-Oi 

' 1980 UNRepon. Appsndix 1. p. 179. para. 18 (French). 

l u  Id. 



an are. affected by an explosion. The electro-magnetic impulse might deswy 
computers, transistors, and integrated circuits to which it is transmined through 
electromagnetic energy captors such as antennae, telephone wires, railway lines, the 
aluminium fuselage of planes etc. Many systems which are essential for the life and 
health of civilian populations, as well as civil society in general, would be rendered 
unworkable, induding electronic devices for medical purposes, telecommunications 
for civil use, and water, gas and electncity supplies.'* The .effect of cutting 
communications links between military personnel might also precipitate a further 
escalation in the use of nuclear weapons.'" 

It should neverthelas be noted that the effects of electromagnetic impulses are 
relaavely negligible in contrast to the other effects of nuclear weapons described 
above, so long as the explosion takes place at an altitude of less than 10 or 15 
kilometres. On the other hand, if the explosion takes place at a higher altitude, the 
blowing, thennic and radioactive effects have more limited consequences for the 
population on the ground, but the electromagnetic impulse effects are greater s ine  
they wiU reach "une vaste zone dont Ies limites coincident avec la ligne d'horizon par 
rapport au point d'explosi~n".'~ It has ben calculated that: 

"L'explosion d'une bombe ë une altitude de 100 km., par exemple, produirait un effet 
ilectromagnétique sensible dans un rayon de 1100 km. Une explosion unique à 350 km. d'altitude 
produirait une impulsion qui mucherait pratqiuement lk towlitd de l'Europe ou des E.-U., ainsi qu'uot 
paNe du Canada et du Mexique. ai170 

3.67 Electromagnetic impulses have effects which cannot be directed or limited, and they 
affect indiscriminately: 

combatants and civilians; 
medical safety, health and assistance units; and 
third States and areas beyond national jurisdiction. 

It follows that the use of the nuclear weapons will violate those mies of the law of 
armed wnBicts which prohibit the use of weapons of indiscriminate effects (supra 
paras. 3.57-3.63). It also violates the mies of international law goveming fnendly 
relations between States which prohibit the effects of a confiict being felt by third 
Party States, namely: 

167 1987 WHO Repon, p. 1 1 ,  para. 12. ci scq. (French). 

Ica  Id. p.12. para. 14. 

169 1980 UN Repon. Appendix 1. p. 179. para. 20 (French). 

lm 1987 WHO Rrpon. p.]  1 ,  para. 13 (French). 
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the rule prohibiting States from damaging human health or the environment in 
the territory of other States (infa, pans. 4.9-4.20); 

the laws of neutrality - to the extent that they apply - according to which 
"[tlhe territory of neutrai Powers is inviolable" (1907 Convention (V) Respxting 
the Rights and Duties of Neuhal Powers and Persons in Case of War on Land, 
Amcle 1) 

the rules prohibiting aggression, to the extent that the UN Genexal Assembly has 
defined aggression as "the use of ail weapons by a State" acting fint "againa the 
tenitory of another State",'" which arnounts to a violation of Art. 2(4) of the 
UN Chaner. 

@) ïîae initiai nuclcar radiation 

3.68 "Initiai nuclear radiation" las& just one or two seconds, dunng which time it has very 
grave wnsequences for those who are exposed to it, involving both short and medium 
term wnsequences. The effect on living organisms is simiiar to that of a genotoxic 
poison (as opposed to the neurotoxic poison unleashed by a chernical weapon).IR 
The effecü are even more extensive in the case of neutron bombs. Initial nuclear 
radiation only affects living matter; acts as a poison; complicates or precludes the 
possibiiity of treating the sick or woundd; causes unnecessary suffering and 
superfluous injury; and poses long-term genetic risks for those who are not directiy 
involved in the conflict, including the children of those who are directly exposed. 
Moreover, it is an inherent characteristic of the use of nuclear weapons and would 
occur in any use. 

3.69 in the short term, the principal effects of radiation on the human body have been 
wmmonly refend to as radiation sickness and have b&n described as follows: 

"The severity of these syndromes depends on the radiation dose received. in the lethai range of dows 
three degrees of wverity can be recognired: (1) the central nervous systein syndrome. characterized 
by alternating States of sNpor and hyperexciÿibility. with unavoidable denth within a few days (this 
is the effect a i m d  at by the ure of neutron bombs); (2) the gncvointestioal syndrome. characteriscd 
by nausea. persistent vomiting. and haemorrhagic diarrhoea, with death occumng within a week or 
Iwo; and (3) the haematopoietic syndrome. chnracterized by aausea, vomiting. cytopenia, anaemia, 
and immunity dismrbances. When the whole body is expowd over a shon period to doses lcss than 
6 Gy (600 rad) the prognosis is directly related to the doses receivrd by the bone marrow. It the 
same dose is received over a longer period of time the chances of survivai incrcases. Tbe ridr of 
dcath is greatly reduced if soine bone manow. even as little as a tenth, is shielded from the d i o n .  
In tbe range of whole-body irradiation of 24Gy (200600 rad) survivai depends largely on the 

"' AIRES 3314 (XXIX). 14 Dzcemher 1974. AR. 3fi) and 2 (adoptai hy wnçensus). 

IT. Sec reference in Andries. supra. note 60. at 21. 
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Accordmg to their proximity to the place of the explosion and the power of the 
weapon, victims can either die in hours, days or weeks following their exposure to 
mikition: 

"For an explosion similar to those over Hirashima or  Nagasaki. the radiation is m n g  enough to 
rcnder human beings in the open unconscious withi minutes a t  distances up to 700 or 800 m fmm 
ground-zero. The exposai pemns,  if tbey survive the blast and h*u. would die in less thaD one or 
nuo days from tbe radiation iojury. The radiation reeeived at a distance of 1.300-1.400 m from aich 
an explosion would dso be fatal but d& may be delayed up to about a month. At 1.800 m or  more 
fmm ground-zero few if any acutc radiation injuries would be expected to occur. However. late 
radiation injuries may be induced by lower radiation l e~e l s . " "~  

Shelten specifically wnstructed to deal with nuclear conflict might provide c d  
protecaon against initial nuclear radiation: 

"En demeurant dans un local ou dans un abri spécialement conqu. on réduirait considérablement la 
dow d'irradiation. Un bon abri diviserait cene dose par 1000 ou davantage l...]. La protection 
assurée par une maison ordinaire dépendrait de son type de construction et d'au- 
caractéristiques. n 175 

This type of protection is goinp to have a limited efficacy with regard to neutron 
bombs: 

"qui sont précisément conques pour tucr sous l'efiet des myonneinenis .sans intliger par ailleurs trop 

de dégâts d'origine mscaniquc ou heriniquc. ,1176 

If these reduced doses of radiation are not themselves lethal, combined with other 
traumatic effects felt by victims, they become fatal. Radiation reduces the defence 
system of the human organism by attaclring the immune system and consequently 
increasing the risk of exposure to diseases and illnesses which might not otherwise 
prove to be fatal: 

"En raison de l'effet combini des blessures ei de I'iininunosuppression, beaucoup de victimes 
succomberaient immidiaieinent aprés une explosion nuclzaire ë des blessures ou à des infections qui 

"177 auraient ét6 benignes dans des circonstances norinales. 

' 1983 WHO Rcpon, p. 12. para. 28. 

Il.  1990 UN Repon. p.81, pan.  297: Leaf. 1987 WHO R<,pon. p.165 (French). 

"' 1983 WHO Rcpon. p.12. para. 25 (French). 

' Rotblat, J.. ibid.. p.36, para. 48 (French). 

I n  1987 WHO Rcpon. p.31. para. 76: Leaf. ibid., p.180 (French). 



The health needs of victims who have been exposed to nuclear radiation require a 
high level of technical, medical and hospital infrastructure. The 200 who were 
injured by the accident at the Chernobyl nuclear power plant, and the 135,000 people 
who had to be evacuated from a 30krn exclusion zone, mobilised "le personnel et the 
matériel des services de santé de l'ensemble du pays".'" In the case of a nuclear 
war, even if it was limited, (see the figures ated supra at paras. 3.46 and 3.58) "les 
services de santé, même à l'échelle mondiale, ne pourdent en aucun cas faire face 
à cette situation". Developing countries would be more advenely affecte. than 
developed counmes. 

3.70 In the medium and long term, epidemiological studies carried out on large numbers 
of people exposed to the bombings of Hiroshima and Nagasaki, as well as 
experiments camed out on animais, have shown a relationship between exposure to 
radiation (andior to radioactive fallout) and the accmed subsequent wnsequences: 
malignant tumours (ieukaemias, thyroid cancers and tumoun of the breast, the lung 
and stomach, and multiple myelomas), cataracts, chromosomal abnormaüties, 
including for those who are exposed in ~ r e r o . ' ~  Moreover, it is likely the use of 
nuclear weapons would lead to a signifiant increase in genetic consequences resuiting 
from any children bom from people exposed to radiation.'" 

3.71 Experts are in agreement in  recognising that nuclear radiation acts on organisms in 
the same way as a poison. According to Professor M. Errera of the labontory of 
biophysics and ndiology at the Université libre de Bruxelles, 

"U y a deux sortes de poisons: les neurotoxiques et les g6notoxiques. Les premiers sont 
particulièrement le fait des armes chimiques. les seconds celui des armes nu~liaires."~' 

According to Professor M.F. Lechat, of the epidemiology unit  of the Catholic 
University of Louvain, and adviser to the Comité internationale d'exp& en sciences 
médicales et santé publique created by the WHO pursuant to Assembly resolution 
WHA 34.38.'" 

'On peut considirer l'arme nucl<aire comme un 'poiso~i' surtout du fait des effeccs écologiques: 
passage dans la chaine alimentaire avec concentration et dépbi d'isotopes radioactifs dont l'élimination 

'" Id.. p.30 (French). 

'" Kato, H and Shigernatsu. 1 . :  Land. Ch.. Otiuinl. P. 1983 WHO Rcpon. pp. 10348. 

'0 Ofidal, P.. id.. p. 154 

111 Cited in Andries. supra. note 60. at 21 

Iê 1983 WHO Rcpon, p. 5 



est lente, pouvant s'étager pour certains des isotopes les plus communs sur  des années. "183 

Fdy, according to annex Il of Protowl ILi of the Paris Accords of 23 October 1954 
relating to the wntrol of arrnaments: 

'L'arme nucléaire est déiïnie wmme toute arme qui contient ou est conçue pour contenir ou utiliser 
un combustible nucléaire ou des iu>- radioactifs et qui, par explosion ou autre ttansformation 
nucléaire non wntr8lœ ou par radioactivité du wmbustible nucléaire ou des isowpes radioactifs. csf 
capable de desuuctiw massive. dommages généralisés ou empomnnementc massifs.' (emphasis 
added)lS 

3.72 It should be noted that the lethal synergy of effects @lov:lng and heat wrnbined with 
radiation) do not occur in the explosion of nuclear devices with a power of more than 
100, kilotonnes 

"car la zone monelle créée par l'effet de souffle et l'effet thermique est bien supCrieure ceUe qui 
resulte du rayonnement. il85 

On the other hand, in the case of a neutron bomb 

"la zone monelle oii s'exercent les effets des neutrons et des rayons gamina est beaucoup plus 
étendue que celle de l'onde de choc et de ).onde ther~ni~ue.'" '~ 

3.73 These qualitative consequences bring nuclear weapons within the scope of those 
international rules prohibiting the use of weapons which have analogous 
consequences. Nuclear weapons can thereby be characterised as, or have 
consequences analogous to, chernical weapons, the use of which is prohibited by 
international law, notably by: 

1899 Hague Declaration 2 Conceming Asphyxiating Gases; 

1925 Geneva Protocol for the Prohibition of the Use in War of Asphyxiating, 
Poisonous or Other Gases, and of Bacteriologicai Methods of Warfare; 

1993 Convention on the Prohibition of the Production, Storage and use of 
Chernical Weapons and their Destruction. 

ID Supra. note 179. 

' Cited id.: lext in RGDIP. 1963. p. 825 (French): OTAN Documents fondamentaux Bmxeilcs, 
1981. p. 59. 

1987 WHO Rcpon. p. 16 (French). 

'" Id. (French). 
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The 1925 Geneva Protocol is noteworthy because it addresses "asphyxiating, 
poisonous or other gases, and [..] al1 analogous liquids materials or devices" 
(emphasis added), reflects the Parties' intention not to iimit the category of weapons 
in a restrictive rnanner. Moreover, a restrictive approach to interpretation is not the 
mle in international humanitarian law, which should always be interpreted to give the 
benefit of any doubt  JI favour of the protection of the victirn. This is particularly 
reflected in the Martens clause, which provides that: 

'Until a more complcte code of tbe l a m  of war ha$ been isued. the hi& conuacting Parties deem 
it expedient to declarc that, in eares no: includcd in the Regutarions dopied by thun, the inhabitants 
and the belligerants rcmain under rbe protection and the nile of the p ~ c i p l e s  of the b w  of nations. 
as they renilt from ihe usages establisbed m o n g  civilùed pcoples, from the laws of humaniy, and 
tbe dictates of tbe public consci~ace." '~~ 

3.74 Nuclear weavons have other characteristics which render their use- unlawful. Thev 
have poisondus consequences and their use is therefore prohibited by the 1899 ~ a ~ &  
Convention 2 (Article 23) and the Regulations annexed to the 1907 Hague Convention 
(IV). They "uselessly aggravate theSufferings of disabled menn in violation of the 
principle enunciated by the 1868 St Petersburg Declaration, and they cause 
"superfïuous injury" in violation of, inter alia, 1907 Hague Convention IV 
Regulations (Art. 23(e)), 1 9 7  Geneva Protocol I (An. 35(2)). Moreover, their use 
would violate the principles of proponionality which regulate the law of armed 
wnflict. 

lii) 7he eflecrs of radioacrive faliour 

3.75 Apart from the energy generated by the initial nuclear radiation, nuclear fission 
produces radioactive substances which attach themselves to particles of the debris of 
the nuclear weapon as well as to matter dispersed by the explosion (if it takes place 
at ground level or at a low altitude). These particles produce a "residual" radiation 
with a life ranging from a fraction of a second to several years. Thus, 

nTwo important elemenu. strontium 90 and caesiuin 137, for instance. will retain half of their 
radioactivity afier about 30 years. and hence cause long ttrm healrh hazards. Carbon 14, which is 
formed from nitrogen in the atinosphere when irradialed with neutron. h a  a half life of about 5,800 
years and will thus continue to give small radiation doses to inany generations. * 188 

The fallout of radioactive particles will vary according to their weight, the altitude 
at which the explosion occurred, the prevailing atmospheric conditions, the nature and 

- - 

In See e.g. 1907 Hague Convention I V .  prearnble; 1977 Geneva Protocol 1, ,W. l(2); 1981 UN 
Convention on Prohibitions or Restrictions on the Use of  Cenain Conventional Weapons Which 
May be Deerned Io be Excessively lnjurious or to Have lndiscriminate Effecu. preamble. 

" 1980 UN Rcpon. p.169. Appcndix 1, para. 31. 



size of the weapon used, etc. The heavier and denser particles may be subject to 
faiiout within a few minutes, aithough lighter particles may remain in the stratosphere 
for months or yean before falling to ea~th."~ 

3.76 The biological effecü of radioactive failout are analogous to those of the initial 
nuclear radiation, except that they &in cover infinitely greater areas and consequently 
affect far more people. It has been estirnated that for a ground-level explosion of a 
one megatonne bomb 

- l a  p e m o w  rrstanr découvert pendant une longue période fccenont des d o v s  rnontUu sur une 
supcficie de près de 2000k& et des doses engendrant d u  lisious sur une superficie d'environ 10000 
bz , .190  

It should aiso be noted that radioactive particles affect persons both "par irradiation 
externe de l'ensemble ou d'une partie du corps" and by "irradiation interne 
(Inhalation ou ingestion d'éléments  radioactif^)".'^' 

3.77 Given the analogous effecu of the initial nuclear radiation and the residual nuclear 
radiation resulting from radioactive fallout, the rules of international law applicaùle 
to the former (supra paras. 3.73-3.74) are evidently applicable aiso to the latter. 
Accordingly, the use of nuclear weapons doubly violates six capital rules of the 
international law of m e d  conflicts as a result of their qualitative effets. 
International law prohibits the use of weapons which: 

- are chernical; 
- are poisonous; 
- render death inevitable; 
- cause unnecesrary suffering; 
- have indiscriminate effects; and 
- violate the principles of proponionality and hurnanity. 

To these six prohibitions there must be added a seventh. As radioactive fallout does 
not respect national frontiers, third States will certainly be affected by failout and by 
the residual nuclear radiation.'" This fallout would violate the rules of international 
law goveming friendly relations between States and prohibiting any interference with 
t h i d  States (infra paras. 4.9-4.20). 

I I 9  Id.: see also 1980 UN Rrpon. pp.81-83 (French): 1. Rotblat. in 1983 WHO Reporr, pp.36-39. 

Iw 1983 WHO Repon. p. 12. para. 23 (French) 

19' Id. 

'" S e  e.g. the radioactive fallout anticipa<& in a hypothuicai attack against strategic Soviel targets 
in F e b w r y .  1987 WHO Rrpon. Annex 4.B. p.122, fi€. 3. (French). 



3.78 AdditionaUy, international law now aiw, regulates the methods and means of warfare 
with the aim of ensuring appropriate protection for the environment. It establishes, 
in particular, an absolute prohibition on the use of weapons which will cause 
"widespread, long-term and severe darnage to the environment". Article 35(3) of the 
1977 Geneva Protocol provides that: 

"Il is prohibited to employ methods o r  means o f  warfae whicb are intendecl. or may be expcted. 
m cause widespread, long-unn and severe damage to the naniral environment." 

Article 55 of Protocol 1, which relates to the protection of the civilian population, 
provides, imer dia,  that: 

"1.Care shall be taken in warfan IO proreet the naniral environment against widespread, long-<cm 
and severe damage. Thus protection includes a prohibition of the use of methods or meam of warfarr 
whicb are intended or may be expected to cause sucb damage to the nanird environment and rbereby 
to prejudice tbe bcaltb or airvival of  the population." 

There can be little doubt that any use of nuclear weapons would cause "widespread, 
long-tm and severe darnage" to the environment, engendenng a violation of Articles 
35(3) and 55 of Protocol 1 and the customary obligation reflected therein. As 
described in the following Section (infa para. 4.3), the Chemobyl accident illustrated 
the gravity for the environment of a release into the atmosphere of significant 
quantities of radioactive material, with potential damage to the natural environment 
lasting several decades. 

3.79 The approach in the 1977 Pro~ocol 1 follows, in general terms, the language used in 
the 1977 Convention on the Prohibition of Military or other Hostile Use of 
Environmental Techniques (ENMOD). The basic obligation of Parties, under Article 
I(i) is: 

"not to engage in mililary or any other hostile use of cnvironineiiinl rnodification techniques having 
widespread. long-lasting or severe effecrs as rhe ineans of destruction. damage or injury to any other 
State 

In the wntext of the definition of "environmental modification technique", (Art. II) 
this obligation leaves open the question of whether the use of a nuclear weapon wuld 
wnstitute the "deliberate manipulation of natural processes" and lead to the violation 
of the obligation under ENMOD. Nevertheless, the Convention signals widespread 
recognition of the need to limit the use of the environment as a weapon of war, 
without diminishing in any way the customary and treaty obligations establishing clear 
noms for the protection of the environment which must be followed in times of war 
and armed conflict (infra paras. 4.21-4.28). As supplemented by the more detailed 
and emphatic obligations of the 1977 Geneva Protocol 1, it is submitted that ENMOD 
now reflects the customary obligation not to cause "widespread, long-lasting or 
severe" harm to the environment. 



(C) 7lle use of nuclcar weapons violarcs iruernarional hw irrcspccfiw of the 
circutnstanca in which they are used 

3.80 The majority of the rules cited in the preceding discussion apply essentially to 
international armed conflicu. Although the possibility rernains rernote, the use of 
nuclear weapons would also be unlawful in the case of a non-international m e d  
conflict. The fundamental rules which invalidate the use of nuclear weapons - 
notably the limitation on the methods and means to threaten the enemy and the 
obligation not to attack civilians - are applicable to al1 armed wnflicts. This is 
reflected in UN General Assernbly resolution 2444 W I I )  which provides: 

"RecogBjzing the necessity of applying basic humanitarian principles in a11 armed c o n f l i i ,  

- Anirms resolution XXVm of the Xxtb International Conference of the Red C m  beld at V~e.nna 
in 1965, which laid d o m ,  inrcr alin, tbe follomng principler for observance by dl gov-enta1 
and other  authorities responsible for action in m e d  confiicts: 

(a) rhat the right of the panies to a conflict IO adopt means of iriiurinp the enemy is no1 u d i l e d ;  

@) that it is pmbibited to launch anach againn the civilian populations as such; 

(c) that distinction musr be made a t  ail times betwedn persons taking part in the hod i t i c s  and 
members of the civilian population to the effccl the latter be spared as mucb as 
possib~e"'~' (emphasis added) 

The '1977 Geneva Protocol II confirms and extends the pnnciples reflected in 
resolution 2444, notably by prohibiting attacks against non-combatants, the 
commission of acts of terrorisrn, and orders against giving quarter (Arts. 4(1) and 
(2)(d), 7, 9, 11, and 13). Like Protocol 1, Protocol II prohibits attacks apainst nuclear 
plants (An.  1.5) thus confirrning the applicability o forrieri of the prohibition on the 
use of nuclear weapons (supra para. 3 .23) .  

It is significant that the General Assernbly penerally condernns the use of nuclear 
weapons without distinguishing between international and non-international armed 
conflicts and qualifies any use as "a crime against humanity" (supra para. 3.26). 
Thus the field of application of crimes against humanity is not limited to international 
armed wnflicts. This is further reflected in the Statute of the International War 
Tribunal for Crimes committed in the temtory of the former Yugoslavia, which 
recognises the cornpetence of the Tribunal to judge the crimes "committed during an 
armed conflict, whether international or intemal" (Art S).'" 

'" 19 D e c e m k r  1968. adopted unanimously (1 11 votes) 

1% Text in Doc. UN Si25704. 3rd May 1993, p.40 on the field of application rruione cvnreni of îhe 
crime against humanity: E. David. Priricipes. op.cir. p.604. 



ï k  use of nuclear weapons cannor be jusfr$cd by inremionai law in any 
c i r c ~ ~ ~ r a n c e s  

Proponents of the legality of the use of nuclear weapons night attempt to justify their 
use under the principles of (i) legitimate defence; (ii) reprisal; and (Yi) naessity. 
None of these justifications survive a careful smtiny of the applicable rules of 
international law.I9' 

SeIf-defence &does nor j u n a  the use of nuclear wcapons 

Selfdefence is an exception to the prohibition against the use of force when a State 
is subject to an armed attack (UN Charter, Art. 51). Accordingiy, the selfdefence 
rule is subject to the rules governing jur ad (or contra) bellwn, whereas the niles 
relating to the use of nuclear weapons &se in relation to jus in bello. Moreover, the 
application of jus in belIo does not'depend on the legality of the defended causes;. 
whether aggressor or victim, each party is equally subject to the iaw of armed confiid 
in wnformity with the customary principle of the equality of belligerents in the iaw 
of war, a principle reflected in the fifth preambular p g r a p h  of the 197ï Geneva 
Protocol 1. Recourse to nuclear weapons, prohibited by the niles of the law of armed 
conflicts, cannot be justified according to the inherent right of self-defence. 

Reprisals do nor jmfi rhc use of nuclear wcapons 

Recourse to nuclear weapons by way of reprisal must be considered with regard to 
targets: 

(a) which cannot be the object of reprisals: non-combatants and non-rnilitary mgets; 

@) against which recourse to reprisals is not cate_ooncally prohibited: the combatants 
and mili tary targets. 

Repris& wirh regard ro non-combaranrs and non-milirary rargcrs 

Dunng hostilities it is  forbidden to reson to reprisals against medical installations, 
transportation and units; the injured; the infirm; civilian populations, propeny and 
various categories of civilian propeny which are subject to special protection (19'77 
Geneva Protocol 1, Arts. 20, 5 1(6), 52(1), 53, 54(4), 55(2), 56(4)). The prohibition 
applies in respect of al1 weapons, including nuclear weapons. This nile had previously 
been established in a general rnanner by Art. 60(5) of the 1969 Vienna Convention 
on the Law of Treaties (1969 Vienna Convention) which provides that the right to 
suspend, or denounce a treaty for substantial violation of the latter does not apply 

"to provisions relatinf to the protection of the huinnn person conrained in treaties of a humaaitarian 

'% The following paraxraphs are apain larrely inspird hy f i m c n  (2 ed.) loc.cir., pp. 23 O seq. 
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charaster. in panicular to provisions prohibitinp any form of reprisals afaina persans pmrecrcd by 
such ueaties." 

A similar provision is set forth in paragraph 7 of UN General Assembly resolution 
2675 QOX) of 9 December 1977 on "the fundamental principles [. . .] conceming the 
protection of the civilian population during an armed conflict", which declares that 

"Civilian populations. or individual members tbercof;shouId no: be the object of reprisais. forcible 

lransfers or orber arsaults on their integrityg (empbasis added) 

The prohibition on reprisais in these situations appem also in Principle 1, paragraph 
6 of UN General Assembly resolution 2625 (XXV) on friendly relations. Even if, in 
that case, it relates to jus ad (or contra) bellwn nther than jus in bello, it is 
nonetheless applicable to the second. It follows from the above that reprisals cm,. in 
no circumstances, be lawful against this category of targets. 

(b) Reprisaù wirh regard ro combaranrs and milirary targcrs 

3.85 The prohibition of reprisals against cornbatants and rnilitary targets is not expressly 
provided for in legal instruments, but the prohibition of the use of nuclear weapons 
against the former or the latter is nonetheless certain. Combatants fall under the same 
title as non-combatants as "protected people" by vinue of the law of armed conflicts 
and benefit from specific protection against the use of certain forms of weaponry. 
Thus Art 60(5) of the 1969 Vienna Convention on the law of veaties prohibits the use 
of erceprio non adinplcri conrracrus in the case of "provisions relative to the 
protection of hurnan beings". In the case of treaties of a humanitarian character this 
takes into account cornbatants as well as non-combatants, with ail "hurnan beings" 
entitled to the minimum standards of humanitarian protection guaranteed by 
international law. The fact that An. 60(5) refers "in particular to provisions 
prohibiting any form of reprisals" (emphasis added) does not imply that the other 
humanitarian provisions - those in which the prohibition of reprisals is not expressly 
mentioned - fall outside its field of application, since the adverb "notably" shows 
that the reference to those provisions prohibiting reprisals is not intended to be 
exhaustive. In this perspective, the use of nuclear weapons by way of reprisal, even 
if exclusively directed against cornbatants and military targets, would violate Art. 
60(5) and the general provisions of the law of armed conflicts prohibiting this use. 

3.86 In a sirnilar rnanner, the Intemational Law Commission, in its Draft Articles on the 
Responsibility of States, stresses about An. 30, on counter-rneasures, that: 

"evcn where the interna~ionnlly wronfful acr in question would justify a . m t i o n  involving the use 
of force I...]. action taken in this guise cenainly cannor include. for instance. a brcacb of obligations 
of iniemaiiod humanitarian law. Such a stcp could never be 'legitimate' and sucb conduct would 



3.87 Art. 1 wmmon to the four 1949 Geneva Conventions and Art. l(1) of 1977 Geneva 
Protoc01 1 srates that: 

"The Hi@ Conbacting P h e s  undenalte w respect and to enaire respect for the prcsent Convention 

in al1 circumstances." 

Moreover, as set out in the Commentaire to the Geneva Conventions: 

"Les mou 'en toutes circonstances' signifientqu' [. . .] une Partie wnüactante ne peut se donner 
aucun prétexte valable. d'ordre juridique ou autre, à ne pas respecter la Convention dans m. 
ensemble [. . .] L'an. ler, loin d'éue une clause de style. a été volontairement revêtu d'un caract&rc 
impératif. II doit êm pris à la ~ e n r e . " ' ~  

In other words, the absence of an expressed prohibition on reprisals in the rules of 
Protocol 1 relating to methods and means of combat does not imply any right to use 
them: independently of this a comrario approach to interpretati~n,'~' the obligation 
to respect the Protocol in "al1 circumstances" necessarily excludes the right of 
'recoune to reprisals. 

Moreover, the rule elaborated in Art. 1 also indicates that reciprocity h a  no place 
in the law of armed conflicü. As indicated in the Cornmenraire to the Geneva 
Conventions: 

"En prenant d'emblée cet engagement. les Parties contractantes soulignent que la Convention n'es 
pas seulement un contrat de riciprocite liant un Eut avec son ou x s  cosontractanü dans la seule 
mesure où ceux-ci respectenl leurs propres engageinents, mais plutôt une série d'obligations 
unilatirales. solennellement assumées à la face du monde représenté par les autres Parties 
contractantes. Chaque Etat s'engage aussi bien vis-à-vis de lui-inéine que vis-à-vis des autres. -199 

The principle of non-reciprocity excludes a forriori recourse to reprisals in relation 
to the use of nuclear weapons, even against combatants. 

'" mk L C ,  1979, Vol. I I .  Part 2. p. 116. para. 5. 

'" Les Conwruiotu de Genève du 12 noir 1919, Coninieriraire, GrnSve, CICR, 1956 vol N, pp.21- 
22. ('Commentaire des Conventions'). 

'" The a conirario argument would only be acceptable if a text wuld be found in humanimian Iaw 
which said 'reprisals are only prohibitcd againsr the followingobjectivrs ... '. Ir would only be 
in ihat case that the a cotirrario arzumrnt could be upheld with respect to the legality of reprisals 
against al1 objectives nor appzaring in this list. 

lw Cornmenraire des Conwnriorrr. III, p.24; see also Cotntrret~raircr, pp.37-38; Principes loc. N. 
pp.473-74. 



3.87 Art. 1 common to the four 1949 Geneva Conventions and Art. l(1) of 1977 Geneva 
Protoc01 1 nates that: 

-The Higb Contractirtg Panies undertake to rrspect and to ensure respect for the present Convention 
in al1 circumsiances." 

Moreover, as set out in the Cornmenfaire to the Geneva Conventions: 

'Les mors 'en toutes circonstances' signifient qu' 1. . .I une Partie contractante ne peut sc donner 
aucun prétexte valable, d'ordre juridique w aune, à oe pas r rspster  ia Convention dans son 
ensemble [. . .1 L'an. ler. loin d'ëtre une clause de style. a été volontairement revêtu d'un caractère 
impératif. U doit être pris à la leare. " 15'7 

In other words, the absence of an expressed prohibition on repnsals in the rules of 
Protocol 1 relating to methods and means of combat does not imply any nght to use 
them: independently of this a contrario approach to interpretati~n,'~ the obligation 
to respect the hotocol in "al1 circumstances" necessarily excludes the right of 
'recourse to reprisals. 

Mormver, the rule elaborated in An. 1 also indicates that reciprocity h a  no place 
in the law of armed conflicts. As indicated in the Cornmemoire to the Geneva 
Conventions: 

'En prenant d'emblée cet engagement. les Panies contractantes soulignent que la Convention n'est 
pas seulement un contrat de rçciprocitc! liant un Etat avec son ou ses CO-contractants dans la seule 
mesure où ceux-ci respectent leurs propres engagements. mais plut6t une série d'obligations 
unilatérales, soleonellement assumées à In face du monde représenté par les au- Parties 
contractantes. Chaque Eut s'engage aussi bien vis-k-vis de lui-inilne que vis-à-vis des autres. "199 

The principle of non-reciprocity excludes a forriori recourse to reprisals in relation 
to the use of nuclear weapons, even against combatants. 

'" Ybk E C ,  1979, Vol. II. Part 2. p. 116. para. 5 

1- Les Convenrionr de Genéw du 12 aoür 1919, Conrr~iortnire, Genève, CICR. 1956 vol IV. pp.21- 
22. ('Commentaire des Conventions'). 

1s i h e  a contrario argument would only bt acceptable if a text could be found in humanitarian law 
which said 'reprisals are only prohibitul against the following objectives ... '. It would only be 
in chat case that the a co~irrario ar;ument could bc upheld with respect to the legality of repnsals 
against al1 objectives not app r in ;  in this list. 

1x9 Commentaire des Conwnrioru. III. p.24; s e  also Cornmer~taircr, pp.37-38; Principes loc. cii. 
pp.473-74. 



it f o U w  implicilly from the iext of the conventions that they do not admit the passibility of invoking 
military neccsity as a justification for Smte conduct not in confonnity with the obligations îhey 
imposc. n Zn7 

The jurispmdence of course takes the same approach. Thus, in Van Lewinrki (aiipî 
Von Mamein) case: 

"Once the usages of .w have.arsumed the s t k  of laws, they caunot be overridden by neccuity. 
except in those special cases where the law itself makes provisicn for rbat evenniality. "'O1 

The mle is absolute: 

"[ ...) the mles of international law musc be followed evrn if if resulrs in the l m  of a balde or even 
a war. Expediency or necessity cannot warrant their violation [...] n2Q5 

The rule applies equally in relation to nuclear w e a p ~ n s . ~  In the Shimodo case the 
Tokyo District Court, in response to the argument that al1 means to force the enemy 
to surrender are good, said: 

'[ ...1 if is wrong to say that the dininction berween rnilitary objective and non-milirary objective has 
n 207 gone out of exinence because of total war . 

(D) The relevant niles of international law prohibiting the use of nuclear weapons 
apply to al1 States 

3.90 The mles of the law of armed conflict and the law governing fnendly relations which 
prohibit the use of nuclear weapons are, notably, those which establish: 

the limitation on the choice of means of attacking the enemy (supra paras. 3.47- 
3.80); 
the permanent obligation to distinguish between combatants and non- combatants 
(supra paras. 3.47, 3.59, 3.80); 
the prohibition against attacking civilian targets (supra paras. 3.47-3.48, 3.80); 
the prohibition against attacking health services (supra para. 3.62); 

* Id. 

s" Hamburg. 19 Daiember 1949. 16 ILR 512; see also finrr~ert (Pari 2), 1oc.cir. p.38 0.97. 

xa US.Mil.Trib.. Nuremberg. 19th Febniary 1948, List, er al., Triok of War CriminalsBefore rhc 
Nuremberg Military Triburink. ui. hy Sprecher and Friul. Washington, US G.P.O. 1951-1953, 
IX, p.1272; alw. id., Nuremberg. 30th lune 1948. Krupp. ILR 15 p.628. 



it follom implicitly from the text of the wnvcntions that lhey do not admit the pmsibiliiy of invoking 
miütary nccessiry as a justification for State conduct not in conformity with the obiigations they 
impose. n m  

The jurisprudence of course takes the same approach. Thus, in Van Lewinski (da 
Von Manstein) case: 

'Once the usages of .w bave.arsumed the staais of lam. they sannot be ovemdden by wcssity. 
excepi in t h e  special cases wherc the law irvlf makes provisicn for tbaf e~enluality."~ 

The rule is absolute: 

"[ ...j the rules of international law must be followed cven if it resulu in the l o s  of a bauie or even 
a war. Expediency or necessity c ano t  warrant their violation I...) "20s 

The nile applies equally in relation to nuclear weapons.= In the Shimoda case the 
Tokyo District Court, in response to the argument that al1 means to force the enemy 
to surrender are good, said: 

Il...] it is wong to say that the distinction between rnilitary objective and non-mililary objective bac 
ii 201 gone oui of exinence because of total war . 

(Dl The relevant rules of international law prohibitinp the use of nuclear weapons 
apply to al1 States 

3.90 The rules of the law of armed conflict and the law goveming fnendly relations which 
prohibit the use of nuclear weapons are, notably, those which establish: 

the limitation on the choice of means of attacking the enemy (supra paras. 3.47- 
3.80); . ~ 

the permanent obligation to distinguish between combatants and non- cornbatants 
(supra paras. 3.47, 3.59, 3.80); 
the prohibition against attacking civilian targets (supra paras. 3.47-3.48, 3.80); 
the prohibition against attacking health services (supra para. 3.62); 

'O, Id. 

= Hamburg, 19 Decernber 1949. 16 ILR 512; sep. also Lmneri (Pari 2). loccir. p.38 n.97. 

US.Mil.Trib.. Nuremberg. 19th Fcbniary 1948. List. er al., Triak of War CriminaLs More the 
Nuremberg Milirary Tribunak. 4. hy Sprccher and Friul. Washington, US G.P.O. 1951-1953, 
IX. p.1272; also. id.. Irjuremherg. 30th June 1948. Krupp. ILR 15 p.628. 



States, those States which believe that the use of nuclear weapons is legai? 

3.92 The opposition of certain States to a formal expression of the illegality of the use of 
nuclear weapons k t  occurred during the negotiation and adoption of the UN General 
Assembly resolutions condemning their use, and wntinued during the negotiations of 
Geneva Protocol 1. It is accordinalv by reference to their activities in those wntexts - -  - 
that one must judge whether these States have been able to establish, for themselves, 
special mles relating to the use of nuclear weapons, i.e. rules excluding the 
application of the gened  obligations of the law of armed conflict. 

During the adoption of the UN Gened  Assembly remlutions condemning the use of 
nuclear weapons (supra p m .  3.36), a certain number of States had voted against 
these resolutions or they abstained. To the extent that these resolutions represent 
positive law, abstentions are not to be considered as a negative vote. Since 
international law prohibits the use of nuclear weapons, this law certainly applies to 
States who always abstain dunng the affirmation of this rule of law. To prevent the 
application of this rule by creating another, its expression must be clearly stated; an 
abstention does not provide a clear expression in these tems, and is insufficient to 
allow a new rule to emerge for the abstaining States. Moreover, even if an abstention 
were to be considered as equivalent to a negative vote the act of abstention wouid 
not, as set out below, create a new rule. 

3.93 To justify the modification of the law prohibiting the use of nuclear weapons, States 
favouring a modification of a pre-existing rule prohibiting their use are likely to 
invoke the fact that dissuasion through nuclear power has been around for fifty yean 
without it being roundly condemned by the entire international community. The 
question referred to the Coun relates to the legality of the use of nuclear weapons and 
thmtened use. However, it is important to point out that the general approach to 
dissuasion practised by a small number of States does not constitute the threat of use 
of force and that accordingly the practice of dissuasion does not bear one way or the 
other on the legaiity of the use or threat of use of nuclear weapons. 

3.94 This practice of dissuasion cannot therefore modify the pre-existing rules of 
international law which prohibit the use of nuclear weapons. Even as between the 
proponents of this practice and other States, the use of nuclear weapons remains 
illegal. This reasoning applies also in  respect of States which vote against UN General 
Assembly resolutions condemning their use: opponenü of these resolutions cannot 
impose their will on States who support thern, since these States are re-stating existing 
law. Al1 States therefore remain linked by common legal obligations: if not by the 
resolutions themselves, then through the law they enunciate according to the principle 
pnor in lemporc polior in jus. To recall, Art. 41 the 1969 Vienna Convention on the 
Law of Treaties states that: 

" 1.Two or more of the parties 10 a inulrilatcral treaiy inay conclude a afreeinentto modiFy the me* 
as between themselves alnne i i :  



(a) the possibiiity of such a modification is provided for by the may; or 

(b) the modification in quenion is not prohibited hy the ueaty and: 

(i) does no: affect the enjoyment by the oiber panies of tbeir righü under the tnaty or the 
pcrformauce of their obligations: 

(ii) does not relate to a provision, derogation from which is incompdb1e with the effective 
execution of the object and pur- ofthe treasy % a wbole I...]' (ernphaàs added) 

In , ~ s  case, States to which this rule applies, and who would like to modify it, can 
do so under certain circumstances, but thi new agreement - supposing it applies, 
quod non to nuclear weapons (see below) - applies only to these States and not to 
others (se Art. 34 of the 1969 Vienna Convention). The principle of the relative 
effecl of treaties applies equally to other forms of international legal obligatign, 
including custornary obligations and those arising by operation of generai principles. 

3.95 If the States which argue in favour of the legaiity of the use of nuclear weapons can 
thus rake advantage of a nile which would link them only in their relations as between 
themselves, it is still necessary that such an agreement should satisfy the obligation 
reflected in Art. 41 of the 1969 Vienna Convention, and notably to those conditions 
providing that the modification, by these States, of treaties normally applicable to 
nuclear weapons does not compromise: 

(i) either the object or purpose of these treaties taken as a whole (Vienna 
Convention, Art 4l(l)(b)(ii); 

(ii) or the particular rights and obligations that other States parties to these 
treaties may rely upon or are subject to (1969 Vienna Convention, Art 
41(l)(b)(i)). 

3.96 It is doubtful whether the use of nuclear weapons could be compatible with the 
effective realisation of the object and purpose of treaties with humanitarian objectives, 
since their object and purpose is: 

in general, to reduce the suffenng of people exposed to the direct or indirect 
effects of wars and to protect the victims of such conflicts; 

more specifically, to fulfil the particular objectives identified above (supra para. 
3.90). 

It has b e n  seen that the use of nuclear weapons not only increases the suffering of 
victims, but necessarily contravenes the provisions of numerous treaties. 
Consequently, any agreement which they might have made would necessarily be 
contrary to the object and purpose of the above-mentioned instruments even as 
concems relations between States advocating the legality of the use of nuclear 
weapons. 



A fom'ori, this is the only proper conclusion which can be drawn for legal obligations 
which are based upon the protection of victims and not the interests of States, and are 
beyond the scope of the application of the pnnciple of reciprocity. 

3.97 In the event that applicable treaties - those whose provisions have the effect of 
rendering iiiegal the use of nuclear weapons - establish laws which al1 State parties 
must respect, it is inconceivable that contracting parties should be able to conclude 
an agreement on the legality of the use of nuclear weapons without ipso faco 
violating the rights which other contracting parties have under those treaties (1969 
Vienna Convention, Art 41(l)(b)(i)). In the event of a large-scale use of nuclear . . . ~ ~ . .  

weapons al1 ~ t a t k  would, directly or indirectly, be subject to the damaging 
consequences (by uncontrollable radiation, contamination and pollution). Accordingly , 
their &joymentof their conventional rights would be affected and violated. 

3.98 Finaily, given that the applicable treaties establish humanitarian rules which by virtue 
of their importance are part of jus ~ o g e n s , ~ ~ ~  any agreement contrarj to these d e s  
are necessarily nul1 and void by virtue of Art. 53 of the 1969 Vienna Convention. 

3.99 The question remains whether the efforts by certain States during the elabontion and 
adoption of 1977 Geneva Protocol 1 to "set apart" nuclear weapons by adopting 
declarations (supra, paras. 3.28 er seq.) precludes the application of that instrument 
to nuclear weapons in respect of treaty relations as between those States, and as 
between themselves and third States Parties to the Protocol. Several reasons lead to 
the conclusion that Protocol 1 does govem the use by those States of nuclear weapons. 

(1) According to the way in which they have been charactensed by their drafters, 
they are only "declarations"; srricro sensu they are not reservations within the 
meaning of Article 2 of the 1969 Vienna Convention on the Law of Treaties,zi3 
and accordingly other Parties do not have to enter objections to them since 
according to Article 2(d) only reservations can have the effect of modifying 
obligations under a treaty. These "declarations" therefore have no legal effects 
as against third States. 

(2) Supposing, however, that these "declarations" did amount to reservations, they 
would still only be effective and admissible if they were compatible with the 
object and purpose of the Protocol (1969 Vienna Convention, Art. 19(c)). 

"' Id., 1980, Vol. 2. 2nd part. pp. 45 & 49: s a  also Bnrcelono Trornnio~r, 5th February 1970, ICI 
Rep. 1970, p.32: Principcr, op ci,.. pp. 85-93. 

211 .Art.Z(d): "rcsewations' means a unilateral staiernent. howevrr p h r d  or named. made by a 
Star .  when signing. ratifying. acccpting. approving or acceding to a treaty, whereby it purports 
to exclude or to modiQ the lepal cffect of cenain provisions of the treaty in their application to 
thal Sute". 



Moreover, as previously noted, nuclear weapons have effefts on human health 
and the environment which are wntrary to the classical rules of international 
humanitarian law. Their use would negate the entire Protocol sinœ any use of 
nuclear weapons would aiiow a Party to circumvent its obligations under the 
Protocol with respect to wnflict. In other words, it would not just be "certain 
provisions" of the Protocol which would cease to apply, but the totality of that 
inmument. It is doubtful whether such an approach wuld be compatible with the 
object and purpose of the Protocol. 

(3) Having regard to the extraordinary effefts of nuclear weapons, saying that it is 
possible to be a Pany to Protocol 1 while r e s e ~ n g  to oneself the right to use 
nuclear weapons nullifies the objective of the Protocol. It essentially ailows a 
State to unilateraüy decide whether it will apply the Protocol. Such a conditional 
application is entirely without vaiidity in international law sinœ it would aiiow 
a State to disengage itself from a treaty obligation whenever it wished, and avoid 
ifs obligation to cary out its treaty obligations in good faith (see 1969 Vienna 
Convention, An. 26). 

(4) If the "declarations" do arnount IO reservations, the fact that other Parties to the 
Protocol have not objected to them could imply that they have accepted.these 
reservations (1969 Vienna Convention, Art. 20(5)) and their compatibiiity with 
the object and purpose of the Protocol. The silence of the Parties to the Protocol 
does not imply acceptance of these reservations, however, in the wntext of the 
annual support given by these States to the General Assembly resolutions 
declarinp. the illegality of nuclear weapons (supru para. 3.36). 

(5) Maintaining the hypothesis that these "declarations" were reservations, they 
would permit their authors to use nuclear weapons without violating the Protocol. 
However, the use of these weapons necessarily violates the rules of inteiational 
humanitarian law, which have been recognised by the whole of the international 
wmmunity as irnperative. The reservations wouId, in effect, be void of content 
or effect (Vienna Convention, Art. 53). 

3.100 Some may suggest that the relevant rules of international law are not jus cogem 
because some States claim that certain uses of nuclear weapons might be lawful and 
that consequently any illegality per se of the use of nuclear weapons under these rules 
is not accepted. by the whole of the international community of States. This seems to 
be an inverted form of reasoning: if al1 States have accepted the imperative character 
of a rule, it is not possible for a handful of States, acting subsequently, to say that the 
rule is not irnperative because the required quasi-unanimity is no longer evident as a 
result of their lack of support. It is at the moment of adoption and of the 
characterisation of the rule that i t  is necessary to determine whether the requisite 
quasi-unanimity of views is apparent. 



O Conclusions 

3.101 In summary, it has been shown in this Section that the use of nuclear weapons is 
subject to international law. It does not foilow that just because nuclear weapons have 
different characteristics from other types of weapons that international law does not 
apply to them: practice (icluding that of the nuclear powzr States), jurisprudence and 
the writings of jurists are clear on this point (supra paras. 3.14-3.21). 

3.102 The 1977 Genwa Protocol 1 applies to the use of nuclear weapons even if it does not 
expressiy say so. The silence of the Protocol about nuclear weapons proves nothing, 
since the Protml is silent about other forms of weapons. Their use is no less subject 
to the general mles of behaviour which are required by the Protocol. A fom.ori, the 
specific prohibition in the 1977 Protocols against attacking nuclear power plants 
reflects the great concem of States about the release inm the environment. of 
radioactive material and supports the view that Protml 1 does apply to nuclear 
weapons. As to the expressed desire of certain Srates not to apply Protocol 1 to 
nuclear weapons, it wmes up against the suongly opposing views of the great 
majority of other States; practice consecutive to the adoption of the Protocol confirms 
that there was no agreement that the Protocol did not apply to nuclear weapons (supro 
paras. 3.22-3.35). 

If the classical instruments goveming the law of armed conflict do not expressly 
address nuclear weapons, the General Assembly of the United Nations has 
adopted a large number of resolutions solemnly condemning the use of nuclear 
weapons in any circumstances. These resolutions do not create new law, seeking 
only to r d 1  that the use of nuclear weapons is governed by pre-existing rules 
(supra paras. 3.36-3.42). 

3.103 It is the devastating effects of nuclear weapons which condemns their use: their power 
lads ineluctably to the death of many people within a certain radius; with strategic 
weapons the effect persists aithough it diminishes in scale. In any event, the use of 
even the smailest nuclear weapon has the potential to unleash a full-scale nuclear war 
with incalculable consequences; even the use of a strategic nuclear weapon would lead. 
to greater losses amongst civilians than military personnel. By reason of .these 
quantitative effects aione, the use of nuclear weapons violates the rules prohibiting 
the infliction of necessary death for adversaries, of causing indiscriminate effects, and 
enwuraging the general niles of international humanitarian law (supra paras. 3.43- 
3.63). 

The qualitative effects of nuclear weapons, characterised by the initial nuclear 
radiation and nuclear failout and the consequences of these effects, brings nuclear 
weapons within the scope of mles prohibiting the use of poisonous and chemical 
weapons. Since these effecü become cumulatively greater with the power of 
nuclear weapons, they lead to a greater certainty of lcilling their victims, thereby 
violating the prohibition against the use of weapons which render death 



inevitable. Health and m u e  senices having been des.. . al or badly damaged, 
the use of nuclear weapons violates the immunity of medical corps and the rights 
of victims to have access to medical assistance. Moreover, s ine these effens 
rnay affect people ouhde the scope of the conflict, bath in time and 
gwgraphically, the w of nuclear weapons violates the prohibition on the use of 
weapons which cause unnecessary suffering, cause h m  to civilians, and have 
indiscriminate effects. The principles of proportionality and humanity are 
obviously violated. And nuclear weapons are incapable of respecting the 
obligation not to cause widespread, severe and long-term damage to the natural 
envifonment, or violating the rights of third States under the laws of neutrality 
or general international law (supra paras. 3.64-3.77). 

These violations are independent of the wntext in which they occur - 
international or non-international armed conflict - and they cannot be justified'by 
reason of arguments relating to tegitimate defence, reprisals or state of necessity 
since the iaw of m e d  wnfiict is independent of the jus  contra bellwn, which 
prohibits reprisals, excludes any possibility of recipmity, and already taka 
account of the state of necessity (supra paras. 3.78-3.87). 

3.104 The rules identified above are reflected in customary law and treaties binding al1 
States, including those proponents of the legality of the use of nuclear weapons. 
These States have not even managed to create inter sr different norms than those 
which they are bound to respect in their relations with third States. Such norms would 
be incompatible with the object and purpose of the general rules applicable to nuclear 
weapons and would violate the rights of third States and of victirns. In any event, 
since these rules rnay be considered to be jur coyns,  any agreement in violation of 
thern would be ipso facto without effect (supro paras. 3.88-3.98) 



SECTION B 

The use of nuclear weapons violates applicable rules of international 
law for the protection of human health, the environment and 
fundamental human rights 

(A) The use of nuclear weapons is subject to international iaw for the  protection of 
human health and the environment and fundamental human rights 

4.1 The use of nuclear weapons must also be considered by reference to those rules of 
international law which do not relate directly to armed conflict. As set out in Section 
A, the use of nuclear weapons can cause damage to human health and .the 
environment in the territory of the State which uses a nuclear weapon, the target State 
or territory, third wuntries, and other areas beyond national jurisdiction. It can also 
violate fundamental human rights, including in particular the nght to life. 

4.2 The pemicious effects of radiation on human heaith and the environment were 
graphically illustrated by the accident which occurred at the Chemobyl nuclear power 
plant on 26 Apnl 1986. The accident made clear that radiation does not respect 
national boundaries, that it can be carried for thousands of kilometres, and that 
wherever it is deposited it will cause h m  to human heaith and the environment, with 
consequential adverse effects on agriculture, tourism and other industrial activities. 
For a small island State, the consequences of any such exposure would be 
catastrophic. 

On 27 April 1986, Sweden, and then Denmark, Finland and Poland, detected 
significant increases in radioactivity le~e ls .~"  lncreased radiation levels were 
subsequentiy obsewed, inrcr alin, in Austria, German Democratic Republic, Hungary, 
Itaiy, Nonvay, Yugoslavia (29 April); Federal Republic of Germany, Switzerland, 
Turkey (30 Apnl); France (1 May); Belgium, Greece, Netherlands, United Kingdom 
(2 May); and lceland (7 May). Low-ievel increases were also detected in Japan and 
the United States. Significant increases of particular danger to human health were 
observed in the levels of Iodine-131, Caesium-134 and Caesium-137 immediately 
after the a~ident . '~ '  The scale of the disaster became clearer when the world learnt 
that in  the 36 hours after the accident more than 100,000 people had b e n  evacuated 
from a radius of some 20 miles around the reactor. The full effects of the accident 

: c i  See Salo. 'Information Exchanzc After Chernohyl", 28 JAEA Bullefiri. No. 3, p.18 (1986); see 
genenlly P. Sands. Chernob~l: Lnw alid Conrmuriicariort: Trarrrbounday Nuckar Air Pollution 
- 7he L q a l  Marcrials (1988). 

"' See Summary Repon of 22 July 1986 of the Working Group on Assesment of  Radiation Dose 
Cornmitment in Europe due to the Chernohyl Accident, notul in 28 1.454 Bulletin, No. 3, at p.27 
(1986). 



on people, property and the environment are still difficult to assess. In the USSR 
rhiq-one people died as a direct resuit within a few weeks and a further three during 
1987 as a resuit of on-site expo~ure.~'~ The United Kingdom National Radiation 
Protection Board has estimated that in the EEC counrries 1,000 people wiii die and 
3,000 will con- non-fatal cancen because of the a~cident.'~' Man y States, as 
well as the EEC, situated thousands of kilornetres fmm the accident, took measures 
to rninimize the effects, measures sometimes costly in themselves (as, for example, 
the protective medication undertaken in Poland) but which also caused losses to dauy 
and agricultural farmen, fish and meat producers and the tourist  industrie^.^" The 
effects in the Federal Republic of Germany were describexi as follows: 

-The w i d e s p ~ d  radioactive conramioation of the air. mter and soi1 entailed direct damage to spring 
vegeiables; 'milk-producins cade had to be kept from grazing; the coiwmprion of mik and other 
foodsluffs had to be supewired; impm restrictions bccame nccessary; the fixing of niue intervention 
levels ied to a change in wnsumers' eating and buying habits; travel agencia and vanrpon 
undenakings specialising in E e r n  Europe business IOSI their clientele; and findly. seasonal workus 
in agriculture l o s  their 

4.3 The legality of the use of any nuclea. weapon is subject to those rules of 
international law arising by operation of treaty, custom or act of international 
organisation which are intended to protect human health and the environment from 
pollution and to protect fundamentai human nghts. That body of rules is now 
extensive. Moreover, these rules are of "essential importance for the safeguarding and 
preservation of the human environment" within the meaning of Article 19(3)(d) of the 
ILC's draft Articles on State Responsibility, the serious breach of which may give 
rise to the commission of an international Just as 'the laws of armed 
conflicts prohibit "widespread, long-term and severe damage" to the naturai 
environment (supra, paras. 3.78 and 3.79). so general international law now seeks 
to protect the environment and prevent damage to human health. The fundamental 
importance of mles protecting human health and the environment, and their' 
interdependence with the maintenance of peace and security, has b e n  recognised by 
al1 States participating at the UN Conference on Environment and Development in 
June 1992. The Secunty Council, meeting at the level of head of government or head 
of State, has declared that "non-military sources of instability in the ecological field 

116 The Finartcial 7Nner. 5 Dzccrnher 1987 

211 See NRPB. A Prelirftinn- Asscssrttettr of rhe Chrrtiohyl R<!actor Accirloir on rhe Popuhion of 
rhe European Contniwrin. (1987). 

2,s See ?hc Finoticiol 'lir~~cs. 1 1  J U I F  1986. at p.36: 22 May 1987. at p.3; 15 May 1986. at p.2; Ihc 
Econonlisr, 16 August 1986. ai p.28. 

=a 1980 Ybk ILC. Vol. II  (Pan 2). p. 30. 



IIh' G c d  ~ucmbly1Soiomoz~ Llindr' Wrinen Oburvaiianr: Rn W <Lw of H u m  Hullh .  Lirininmem.nd H v m n  Righu) 

have bemme threats to international peace and security"."' Earlier, in April 1991, 
the Secunty Council had reaffirmed in resolution 68711991 that Iraq was "liable under 
international law for any direct loss, damage, including environmental damage and 
the depl&ion of natural resources. or injury to foreign [...] nationais" which occurred 
as a result of its unlawful invasion and occupation of K ~ w a i t . ~  The protection of 
human health and the environment h m  damage, including that resulting from the use 
of nuclear weapons, is a fundamental objective of the international legal order as 
refiected in these recent.developments. They serve to emphasise the context in which' 
the legality of the use of nuclear weapons mua  be judged. 

4.4 The practice of States reflects that the dual objectives of human health protection and 
environmental protection are interdependent and are treated in an integrated manner. 
Interdependence is evident from Agenda 21 (which recognises the "interdependence 
arnong the factors of health, environment and development")," and frorn the Rio 
Dedaration on Environment and Development (hinciple 21 of which declares that 
human beings "are entitied to a healthy and productive life in harmony with 
na~ure")."~ The interdependence of human health and environmental protection 
objectives is also evident from the provisions of e u e s  expressly intendedm prevent 
damage and adverse effects to human health and the environment from p ~ l l u t i o n , ~  
other treaties having more general  objective^,^^ and from decisions of relevant 
international b o d i e ~ . ~  

4.5 In the wntext of nuclear weapons use there is no basis for distinguishing benveen 

=I Note by Prrsident of the S~ur i t ) .  Council. 31 lanuary 1992, UN Doc. S113500, p.2 (1992). 

, = 3 April 1991. 

23 Agefrda 21. Chapter 6, para. 6.39. (AICONF. 151126 (1992)) ciring recent analysis by the World 
Health Organisation. 

AICONF. 151126 (1992). Vol. 1. 

5 Convcntion on Long-Range Transboundary Air Pollution. 13 Novemkr 1979, 18 L W  1442 
(1979) (1979 LRTAP Convention) Art. Ka); UN Convention on the Law of the Sn. 10 
Decembrr 1982. 21 iLM 1261 (1982); An. 1(4) (1982 UNCLOS); 1992 UN Fnmnvork 
Convention Climte Chanp Convention. 9 May 1992, 31 iLM 849 (1992) Art. l(1) (1992 
Climale Change Convention). 

-6 See e.g. EC Treaty. requiring Community environment policy to pume  the objectiva of 
'Preserving, protecting and improving the qualiiy of the environment' and 'pmtecting human 
health': EC Traty. as arnendul hy the Treaty on Europw Union. Art. 130rl. OJ No C 191. 
29.7.92, pp. 27-8. 

"7 Sec e.g. UN Human Righls Commission declaration that the movement and dumping of toric and 
dangerous products endanger basic h u m  righls such as 'the right to the highest standard of 
health, including its environmental aspects. 'Resolution 1990143. U.N. Doc. EICN.411990194at 
104. 6 March 1990. 



human health protection and environmentd protection. The fundamental niles of 
international law which are primarily intended to protect human health also bring 
environmental benefits and imposeenvironmental obligations; rules primarily intended 
to protect the e h n m e n t  (often defined as including human health, as well as flora, 
fauna, soil, air, water, climate, landscape and historical monuments or physical 
sauctures, and the interrelationship among these e l e m e n ~ ) . ~  

4.6 The international wmmunity has long recognised the inherent dangers posed by 
radioactive material for human health and the environment, as reflected in the large 
body of treaties which seek to minimize the nsks. Regional and global instruments 
have been adopted to, inter a h :  

- ban nuclear testing in the atmosphere, ocean or other s p a ~ e ; ~ ~ ~  
- protect worken and the public from e x p o s ~ r e ; ~  
- . limit the proliferation of nuclear weapons;"' - regulate transport in nuclear material;z32 
- regulate or ban transport of nuclear wa~ te ;~ '  
- prohibit the emplacement of nuclear weapons in certain areas;= and 
- create nuclear-fm zones (and prohibit the use of nuclear weapon~) .~~  

4.7 It is clear from these international legislative efforts, as well as those cited in the 
p d i n g  sections, that the international community has acted to limit releases of 
radioactive substances and to use al1 available methods to prevent any massive 
increases which would cause damage to human health and the environment. 
Accordingly, there can be no doubt that the use of nuclear weapons is subject to these 

Se+ e.g. Convention on Environmental Impact Assessrneni in a Transhoundary Context, Espoo, 
25 February 1991, 30 ZLM 802 (1991). An. I(vii); Convention on the Transhoundary E f f e .  of 
iodustrial Accidents. Hzlsinki, 17 March 1992. 31 ILM 1330 (1992). An. l(2). 

-O Treaty Banning Nuclear Weapons Tesis in the Atmosphere. in Outer Spa<*: and Under Watcr, 
5 Augusl 1963, 480 UNTS 43. 

IL0 Convention (No. 115) Concerning the Protection of Workers against Ionizing Radiation, 22 
June 1960. 431 UNTS 41. 

Tmty on the Non-Pmliferation of Nuclear Weapons, 1 luly 1968. 729 UhTS 161. 

ZC Convention on the Ban of lmpon into Africa and the Control of Tiansboundary Movermit and 
Managemat of Hazardous Wastes within Africa, 29 January 1991. 30 ILM 775 (1991). 

33 Treaty for the Prohihition of Nuclcar Weapons in Latin America, and Additional Protocois 1 arid 

1I. 14 February 1967, 634 UNTS 326. 

South Pacific Nuclear Frce Zone Treaty. 6 Aupst  1985, 24 1.W 1142 (1985). 

Y Convention on the Physical Protection of Nuclear Malerial. 3 March 1980. 18 RM 1419 (1980). 



relevant niles of international law, which aim to prevent any increase in the level of 
ionising radiation in the environment. 

(B) The use of nuclear weaponr violates international law for the protection of 
human heaith and the environment 

4.8 This d e  arises from: (a) the obligation under general international law for every 
State to respect-.the sovereignty.andtemtoriai integnty of other States; @) the 
obligation under general international law of every State not to cause damage to 
hurnan health or the environment outside its own territory; and (c) obligations 
imposed under international law @articularly treaties, acts of international 
organisations, and custorn) requiring States not to cause damage to human health and 
the environment in its own tenitory, in the tenitory of other States, and in areas 
beyond national jurisdiction. 

4.9 It is a well-established principle of intemationai law that every State must respect the 
territorial sovereignty and inviolability of every other Smte. This is reflected in 
numerous judicial decisions and arbitral awards, as well as treaties and other 
international acts. An early exarnple is the Award of Max Huber in the Island of 
Palmas Case, which holds thar: 

"Territorial sovereigniy ... involves the exclusive right to display the activities of a State. 'This right 
bas as corollary a dury: the obligation io protect wirhin the territory the rights of other States, in 
panicular their nght IO integrity and inviolability in peace and in war. together with the rifhts which 
cach State may claim for ils nationals in foreifn territory. i r U 6  

4.10 The International Coun itself has recognised the principle of "every State's obligation 
not to allow knowingly its territory to be used for acts contrary to the rights of other 
State~".~'  This principle applies to any activity carried out or authorised by a State, 
including a fonion the use of a nuclear weapon, and is applicable equaily in times 
of war or other armed confiict. 

4.11 The obiigation to respect the sovereignty and territory of other States is a fundamental 
pnnciple of international law. It is embodied in the principle of good-neighbourliness 
as set forth in Article 74 of the United Nations Charter. This provision reflects the 
agreement of the members of the international community that their policy and 
activities in their own metropolitan areas must take account of "the interests and well- 
being of the rest of the world, in social, economic and commercial matters." 

36 Permanent Coun of Arbitration (Ncrhcrlatidr v. US). 2 R.I.A.A. 829, 839. 

Zi? Co& Channel c a x  (UK v. Albaxia), Judgemrnt o f  9 Apri! 1949. ICI Rcp. 1949 pp. 4, 22. 



4.12 The obligation to respect sovereignty and territory is clearly applicable to radioactive 
conramination. Any increase of levels of radiation in the temtory of a State or of an 
area beyond national jurisdiction resulting from any activity of a State violates this 
principle of international law. The principle was cited by Austraiia and New Zealand 
in the Nuclear Tests Cases brought by them against France." Austdia claimed 
that the carrying out of amosphenc nuclear tesu by France was in violation of 
Ausoalia's rights on tJuee wunts: Austmlia's sovereignty over its tenitory; the right 
of A u d a  that nuclear tests should not be wnducted in the atmosphere and, in 
particular, not in such a way as to lead to mdioacti~e failsut upon Austraiian 
territory; and the rights of Australia to the unreshicted use, at al1 times, of the high 
seas and superjarnt air-space for navigation, fishery and other purposes, free of 
physical interference and risk of radiation p ~ l l u t i o n . ~  When asked by the President 
of the International Court of Justice, Sir Humphrey Waldock, whether it took the 
view that 'every transmission by natural causes of chemid or other matter h m  one 
state into another state's tenitory, air space or territorial sea automaticaiiy created a 
legal cause of action in international law without the need to establish anything 
more?', Austraiia responded, inrer d ia ,  that: 

"whcn, as a mit of a oormal and nanid use by one m t e  of i u  temtory. a deposit occurs in me 
remtory of anotber. the laner h a  no cause of complaint unless it suffen more than merely nomioal 
harm or  damage. The use by a sÿuc of i u  tenitory for the conduct of atmosphcric nuclear tests is 
nos a formai or  natural use of i u  territory. The Australian Governinent also contends that the 
radioactive deposit from the French tests fives rise to inore than merely noininal hann or damage to 
AuNalia. 

... 
By way of elabonting .... the basic pnnciple is rhat intrusion of any sort into forcign lemtory is an 
infinfernent of sovereignty. Ncedless to Say. the Govcrnment of Australia does not deny that tbe 
practice of srales has modifird the application of  this princi(ile in respect of the interdependence of 
temtories. lt has already referred to the instance of sinoke drifiinf across national boundaries. It 
concedes that there may be no illefality in respect of cemin types of chcinical fumes in the absence 
of special types of harm. What il does empharise is that the lefality thus sanctioncd by the practice 
of States is the outcome of the toleration extended to ceruin activities which produce thew emissions, 
which activities are fenerally refarded as natural uses of territory in modern industrial society and 
are tohrated because. while perhaps producinf soine inconvenience. they have a community 
b e ~ e f i t . " ~ ~ ~  

4.13 lncreased levels of radiation in the environment from any source, including the use 
of nuclear weapons, is not and cannot be tolerated by State practice. The preamble 
to the 1963 Treaty Banning Nuclear Weapon Tests in the Atmosphere, in Outer Space 

n8 S e  Nuciear Tests (Australia v .  France). lnterirn Protection, O r d e r 2  Junr  1973. IURcp. 1973. 
p.99; Nuclcor Tests (New Zraland v.  France). lntenrn Protection. Order. 22 June 1973. I U R c p .  
1973, p.135. 

30 Nuclcar Tas Case. (Australia v. France) Plwdings. Vol. 1. p.5U. 

Id.. 525-26. 



and Under Water affirms the desire "to put an end to the contamination of man's 
environment by radioactive substances", and the Treaty requires each party 

"to prohibit, to prevcnt, and not to e ~ y  out any nuclar wcapon leat explosion. or sny o<her 
mclear explasion. at any place under its jurisdiction or cnnuol: 

(a) in the atmosphere; beyond its limia. i n c l d i g  outer space; or underwater. including temtorial 
waters or high seas; or 

@) in any otber environnent if nich explosion causes radioactive debris to be pnscnt outside tbe 
temtorial liais of ibe SfatC under whose juridiction or conwl  such explosion is 

conduc~ed."~~' 

The use of nuclear weapons cannot in any circumstances be considered a "natural use 
of tenitory in modem industrial society". And the use of nuclear weapons cannot in 
any Ncumstances be considered to provide a conmunity benefit at "some 
inconvenience". In this regard, the community must include any third State not 
involved in a conflict which rnay suffer in human heaith or environmental terrns, 
d i t l y  or ind i t ly ,  the consequences of radioactive contamination. 

4.14 Moreover, every State is further restrained in the activities which it may carry out or 
permit by virtue of the prohibition on the abuse by a State of a nght it enjoys under 
international law. Such an abuse will occur when a State avaiis itself of its rights in 
an arbitrary mariner in such a way as to inflict upon another State an injury which 
cannot be justified by a legitimate consideration of its own a d ~ a n t a g e . ~ ~ ~  Any use 
of a nuclear weapon, whether or not it had consequences in  a third State or in areas 
beyond national jurisdiction, wouid constitute an abuse of right. 

4.15 The use of nuclear weapons by a State in war or other armed conflict is subject to the 
general obligation under international law to respect temtorial sovereignty. 
Accordingly, any use of a nuclear weapon, altematively any use which had 
consequences in a third State or in areas beyond national jurisdiction, would violate 
the general obligation. 

Ib) The general obli~atibn of each Srare nor ro cause damage ro human hcalrh or the 
environmcnr auside irs rerrirory or orhcr areas subjccr ro irs jurisdicrion or conrrol 

4.16 Flowing directly frorn the fundamend pnmary obligation descnbed in paragraphs 
4.9-4.12 is the obligation of every State not to cause damage to human heaith or the 
environment outside its national temtory. The general obligation under international 

Y, An. 1(1), 

212 R. Jennings and A. Watts (uls.). Oppcrihrinr 's It~rcrti<irionfil Lnw (9th ul.. 1992). Vol. 1. p. 407; 
see also 1982 UNCLOS. An. 300. 



law to avoid transboundary injury to human heaith and the environment is reflected 
in the award of the Arbitral Tribunal in the Trnil Smelrer arbihation, which held that: 

"Under the principles of intcrnaxiond iaw ... no cra~~ has the n@i  to use or  permit the use of its 
temtory in sucb a manner as rn cause injury by fuma in or  ro Qe temlory of another of rhe 
properries o r  persocrs therein, when tbe cau is of wrious consrquençe and the injury is establishcd 

n 243 by clear and convincing evidenee . 

4.17 The formulation of this obligation is now codified in hinciple 21 of the Stockholm 
Declaration and Pnnciple 2 of the Rio Dechation, both of which provide, in relevant 
part, that: 

"Srares have, in accordance with the Charter of tbe United NaUom and me principles of internacionai 
law. the ... responsibility IO ensure thai activitics Wthin their jurisdiction or conVDl do not c q u ~  
damage to the environment of othcr Sfatcs or of anas beyond the limils of nationai 

1 244 jurisdiction . 

In this regard, the use of the word "control" indicates that the obligation extends to 
activities cmied out by States through, for example, subrnarines, vessels or aircraft 
which might launch a nuclear weapon from an area beyond its national jurisdiction. 

4.18 This formulation has been accepted by al1 States and reflects a rule of customary law. 
The rule set forth in Pnnciple 21 has ben  descnbed by the UN General Assembly 
as one of the 'basic rules' goveming the intemationai responsibility of states in regard 
to protection of hurnan health and the en~ironment.~~' It has b e n  endorsed or 
incorporated in its entirety into the Preamble of many treatie~;'~~ described as 
having the status of a "generally accepted principle of intemational  la^";^^' 
reaffirmed on numerous occasions in international soft  la^.^" Most recently, 

- - - -- - - - 

"' United Srates v. Co~iadn, 3 RIAA p. 1907 (1911); citinf Eagleion. Rcrpo~uibiliry of Srder. 1928, 
p.80. 

2.d 11 ILM 1416 (1972); 31 ILM 851 (1992). 

"' UN General Assemhly remlution 2996 (1972). 27 UN GAOR (Supp. NO. 30) 42. 

Sce e.g. Convention for the Prcvention of Marine Pollution by Dumping of Wastcs and 0th- 
Mancr. 29 Decernkr 1972. 1046 UATS 120; 1979 LRTAP Convention: 1985 Convmtion for 
the Proieciion of the Ozone Layer, 26 ILM 1529 (1987); 1992 Climate Change Convmtion. 

2.7 1985 Association for South East Asian Nations Aprameni 03 the Conservation of Nature and 
Natural Resources, An. 20. 

See e.g. Chaner of Economic Rizhts and Dulies of Stalu. An.  30. UN Gmenl Assembly 
rewlution 3281 (XXIX). 12 Decernkr 1974. m k U N  1974 at 402; Final Act, Confemce on 
Securiiy and Cooperation in Europe. Helsinki. 1 August 1975 ('each of the participahg States. 
in accordance wiih the principles of international law. ought 10 rnsuir. in a spirit of w p r r t i o n ,  
that activitirs c a m d  out on iü remtory do not cause degradation of the environment in a n o k  



Principle 21 was fully incorporateri as Article 3 of the 1992 Biodiversity 
C~nvention.~' The substantive rule set forth in Principle 21 has been endoned in 
a number of other treaties applicable to particular reg ion^.^ Article 194(2) of the 
1982 UNCLOS, which enters into force later this year, and in any case reflects 
customary law, establishes a similar obligation specificaily to protect the marine 
environment. 

4.19 Principle 21 has ben cited with apparent approval by at least one judge of the 
International Cou#' and is considered by many jurists to reflect a customary 
ob l iga t i~n .~~  Specifically in relation to ionizing radiation, UN General Assembly 
resolution 1629 (XVi), adopted in 1961, declares that: 

The fundamental principles of international law impose a responsihility on al1 siates connrning 
actions which might have harmful biologicai consequences for the existing and haire gencration of 
peoples of other States, by increasing the levels of radioactive f a l l o ~ t . ~ '  

SW or in areas lying beyond the limits of national juriuliction'in 1. Brounlie. Basie Doaunuur 
on Human Righrs (3rd. ed. 1992). p.417). 

" 5 June 1992. 31 ILM 822 (1992); the Convention was signal by mon  than 150 States ai 
UNCED. and entered into force on 29 Dwemher 1993. It now has m o n  than fifty Parties. 

= See e.g. Treaty for Amazonian Co-Operation. 3 July 1978, 17 ILM 1045 (1978). Art. IV ('the 
exclusive use and utilization of naniral resources within their respective temtoria is a right 
inherent in the soverrignty of each state and that the exercise of this right shall no1 be -abject 10 

any restrictions other than those arisinf fmm International Law'); 1981 Convention for tbe 
Protection of the Marine Environment and Coastal Ar- of the South-East Pacific. 12 November 
1981. IElMT 981:85; Art. 3(5) (activities mus: be conductd so that 'they do not cause damage 
by pollution to o h e n  or IO their environment. and that pollution arising from incidents or 
activities under their juridiction or control dozs not. as far as possihle. sprearl beyond the ares  
where [they] exercist sovereignty and jurisdiction'); 1982 UNCLOS. Art. 193 ('States have the 
sovereign right to exploit their naniml rrsources punuant to their environmental policies and in 
accordance wicb their duty to proirct and presme the manne environment'). 

See Judge de Castro. dissenting. in the Nuclcar Terrr cau. (Ausrralia i: France), 1914 ICI Rcp. 
pp. 253, 389: 'If it is admittd as a general rule that then: is a right to demand prohibition of tbe 
emission by neighbouring properties of noxious fumes. the c o n q u e n u s  mus: be drawn, hy an 
obvious analogy, chat the Applicant is entitld Io ask the Court to uphold ils claim that France 
should put an end to the deposit of radio-active fall-oul on its temtory'. 

See ILA. Repon of the Cornmitte on Legal Aspects of the Environment, 60rh Conference 
Repon. p. 157 at 163; L. Goldie. 'A General View of International Environmental Law - A 
Survey of Capabilities. Trends and Limits', in Colloque Ln Haye. pp. 66-9 (1973); A.C. Kiss, 
'La lutte contre la pollution de l'air sur le plan international". ColloqucLo Haye, pp. 169-174 
(1973). 

United Nations General Assemhly resolution 1629 (XVI) (1961). 16 UN GAOR (1043 Ple- 
Meeting) at 50507. UN Doc. AIPV.1043 (1961). 



4.20 In using a nuclear weapon in war or other armed wnflict, a State is subject to the 
specific obligation under intemational law to ensure that no damage is caused to 
human health or the environment of other States, or to human health and the 
environment in areas beyond the limits of national jurisdiction. Accordingly, any use 
of a nuclear weapon, altematively any use which has consequences in a th?d State 
or in areas beyond national jurisdiction, would violate this general and fundamental 
obligation of international law. 

4.21 The primary and general obligations described in paragwphs 4.9 and 4.17 have been 
further elaborated into specific and detailed noms. These too would be violated by 
any use of nuclear weapons. They are developed by States through the adoption of 
a large number of treaties and other acts establishing more specific objectives for the 
protection of human health and the environment, including in particular the protection 
of air quality, freshwater resources, oceans and seas, biodivenity, and historical 
monuments or physical structures of significant cultural value. 

4.22 A great number of treaties and multilateral acts at the global and regional level have 
been adopted to protect human health and the environment. They have received 
widespread support from States, and many now also reflect niles of custornary hw 
establishing specific obligauons to protect human health and the environment, and to 
prevent significant damage thereto. In many instances these mles establish 
international obligations which are undoubtedly of "essential importance for the 
safeguarding and prese~ation of the human en~ironment".'~ 

4.23 Human exposure to ionizing radiation always causes some damage to human health, 
the protection of which is envisaged by many international agreements and those 
treaty and custornary obligations which establish specific obligations. The Preamble 
to the WHO Constitution provides that "the enjoyment of the highest attainable 
standard of health is one of the fundamental nghts of every human being without 
distinction of race, religion, political belief, economic or social condition". The WHO 
Constitution commits al1 members to achieving the objectives of the Organization, 
including "the anainment by al1 peoples of the highest possible level of heaith" 
(Article 1) and the improvement of "environmental hygiene" (Article 2(i)). To that 
end, the World Health Assembly adopted International .Health Regulations in 1969. 
The Organizauon h a  also endorsed the 1990 Recommendations establishing specific 
levels of protection from ionizing radiation adopted by the International Commission 
on Radiological Protection (ICRP), which establish annual effective dose quivalent 
limits for mernbers of the public of 5 MsV (0.5 rem).u' Any increase above that 

'Y Supr~. note 220. 

Y ICRP Publication 60 (1991); Tablc S-4 



lirnit is deemed "unacceptable" on health grounds. The 1990 Recommendations 
replace earlier ICRP Recommendation? which provided the basis for the 1982 
Basic Safety Standards for Radiation Protection adopted and published jointly by the 
LAEA, WHO, IL0 and the Nuclear Energy Agency of the OECD." The 
Standards, whose objectives inciude the.provision of "guidance for the protection of 
man from undue risks of the harmful effects of ionizing radiation", set a limit for the 
annual effective dose quivalent for members of the public of 5 MsV (0.5 rem).2." 
The same.level of protection, .reflecting the earlier ICRP recommendations, is applied 
in mandatory form under the law of the European U n i ~ n . ~  

4.24 International law requires States to prevent damage to air quality from pollution, 
includiig that resulting from the use of .nuclear weapons. Relevant international 
obligations are set forth in, inrer d i a ,  the 1979 LRTAP Conventionm the 1982 
UNCLOS,261 and various regional marine environment protection treaties, including 
UNEP Regional Seas Con~entions.~~ To the extent that the use of a nuclear weapon 
causes darnage to the ozone layer and the climate system violations would also occur 
of the 1985 Convention for the Protection of the Owne Layer (and related 
Protoc01)~~~ and the 1992 UN Climate Change Convention which commits al1 
Parties to "protect the climate system for the benefit of present and future 
generations" .2M 

ICRP Publication No. 26. 

Basic Standards for Radiation Protection. 1982 Edition. IAEA. Vienna. 

Id.. paras. 101 and 418. 

Directive 84/467/Euntom. OJ No L 265.1.10.1984. 

Supra, note 72.5; see Article 2. mflecting the determinniion of the Parties 'Io protect man and 
his environment againsl air pollution' and to 'endzavour to limit and. as far as possible, 
g d u a l l y  reduce and prevent air pollution including long-range transbounùary air pollution'. 

Supra. note 225: Anicle 212. rquirinp al1 States to adopi laws and replations 10 'prevmt, 
reduce and control pollution of the manne environment, from or Ihrough the atmospbere. 
applicable IO the air space under their soversignty and to vesxls flying thsir flag or vessels or  
aircrafi of their registry'. 

1974 Convention for the Prevention of Mann* Pollution from hd -Bas& Sources. 4 June 1974. 
13 ILM 352 (1974). An. 3(c)(iv) (as amendzd); 1974 Convention on the Protection of tbe Marine 
Environment of the Baltic Sea Area. î 2  March 1974, 13 ILM 546 (1974). Art. 2(2); 1983 
Pmtocol for the Protection of the South-East Pacific Against Pollution from Land-Bawl Souras, 
22 July 1983, I U T .  98354. An. Il(c). 

22 March 1985, 26 ILM 1529 (1987); Montrcal Protocol on Substances that Deplete tbe Ozone 
Layer. 16 Septernber 1987. 26 ILM 1540 (1987). 

Supm note 225: An.  3(1) 
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4.25 International law requires States to prevent damage to biodiversity (fiord and fauna) 
from pollution, including that resulting from the use of nuclear weapons. International 
iaw for the protection of biodivenity is panicularly well-established at the regional 
and global ievel. The Biodivenity Convention, which commiu Parties to "promote 
the urotection of ecosvstems, natural habitats and the maintenance of viable 
popuiations of species- in n&ural surr~undings",~~.' supplements other global 
agreements which have received widespread support. Of particular note is the 1971 
&vention on Wetlands of international ~mÏ&tance, -€specially as Waterfowl 
Habitat. Regional conservation agreements have been adopted for Afiica;= the 
  me ri cas;^'^ East A f r i ~ a ; ~  South East A~ia,~@ Europe, including the EC;" 
the South P a c i f i ~ ; ~ ~  and the Ca~ibbean.~ Special protection is provided for many 
endangered species who would be destroyed by increases in radiation, including 
migratory ~ p e c i e s . ~  

4.26 International law requires States tb prevent damage to frgshwater resources 
(including vital groundwater resources) from pollution, including that resulting from 
the use of nuclear weapons. Increased levels of ionizing radiation in freshwater 
resources (rivers, lakes, groundwaters etc.) is prohibited by general international law, 
treaties and other international acts. Apart from the special regimes intended to 
protect individual rivers and river systerns (e.g. the Rhine, Zambezi, River Plate), 

1992 Bidiversity Convention. supra note 249. Article S(d) 

African Convention on the Conservation of haturc and Natural Resources, Algiers, 15 September 
1968. 1001 UNïX 4. 

Convention on Nature Protection and Wildlik Prcsemation in the Western Hemisphere. 12 
October 1940. 161 UhTS 193. 

1985 Naimbi Protocol conceming Protectul Areas and Wild Fauna and Flora in the Eastern 
African Region. 21 Junr 1985. lELMT 985:47. 

1985 ASEAN Agreement. supra note 247. 

Lnstinit de Dmit International. Resolution on International Regulations regartjing the use of 
iaternational Watercourses for Purposes other than Navigation, Madrid, 19 Apnl 1911, 11 JPE 
5702. Council Directive 791409lEEC of 2 April 1979 on the conservation of wild birds, OJ L 
103, 25.4.1979. p.1; Council Directive 92143lEEC of 21 May 1992 on the conservation of 
natural habitats and of wild flora and fauna. 0J L 206. 22.7.1992. p.7 (French). 

Convention for the Protection of the Natural Resources and Environment of the South Pacific 
Region. Noumea, 24 Novemher 1986, 26 ILM 38 (1987). 

Prolocol Concerning Specially Protectul Arcas and Wildlife in the Wider Caribbean Region. 
Kingston. 18 January 1990. 1 YlEL 441 (1990). 

Convention on the Conservation of Migratory Spccies of Wild Animals. 23 June 1979, 19 aM 
15 (1980). 
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regional and global rules also exist. The International Law Commission's Drafï 
Articles on the Non-navigational Uses of International Watercourse, which draws 
upon resolutions of the International Law Association and the Institut de Droit 
Inte~national,~~ provides that waterwurse States "shall, individually or jointly. 
'protect and preserve the ecosystems of international watercourses" and prevent 'any 
deo-imental alteration in the composition or quaiity of the waters of an international 
watercourse which results directly or indirectly frorn human wnduct ... that may 
cause appreciable harm to other waterwur~es".~ This general rule, which reflects 
customary law, is du, reflected in regional treatiesn6 

4.27 international law requires States to prevent damage to the marine environment from 
pollution, including that resulting h m  the use of nuclea- weapons. These noms are 
particularly welldeveloped, and are closely relate. to the obligation of ail States to 
respect the high seas freedoms of aü other States, which would be violated- by 
radioactive pollution on the high seas. Specific global treaty obligations, many of 
which now reflect customary law, are set fonh in, inter alia, the 1958 Geneva 
Convention on the High Seasm and the 1982 UN CLOS.^' Equivalent treaty 
obligations are set forth in the various UNEP Regional Seas conventions, which have 
attracted such extensive suppon that they must, in their relevant parts, be considered 
to reflect customary 

4.28 International law requires States to prevent darnage to cultural and natural heritage 
frorn pollution, including that resulting frorn the use of nuclear weapons. Under the 
1972 World Heritage Convention, which h a  received widespread support across the 
globe, each Party undedes  "not to take any deliberate rneasures which rnight 

7 6  See e.g. Institut de Droit International. Resolution on International Regulations Regarding the Use 
of International Watercourw for Purposes Other than Navigation. Madrid. 19 April 1911. 11 
IPE 5702: ILA. Helsinki Rules on the Uses of the Waters of International Rivers. 52 IL4 484 
(1967); ILA Rules on Waier Pollution in an International Drainage Basin, 60 IL4 535 (1983); 
ILA Rules on International Groundwaters. 62 ILI 251 (187). 

11, 2 YIEL 764 (1991). A N .  20 and 2l( l ) .  

116 See e.g. Convention on the Protection and Use of Transhoundary Watercounzs and International 
Lakrs. 17 March 1992. 31 ILM 1312 (1992) Art. l(2) and 2(1). 

'" 450 UNTS 82; Art. 25(2). providing that al1 States m u s  'co-aperate with comptent international 
organizations in îaking masures for the prevention of pollution of the seas or air space above, 
resulting from any activitia with radio-active materials". 

'R Supra note 225. especially Arts. 192 and 194(2) 

~4 See also the Convention for the Prolution of the Marine Environment of the North-East Atlantic, 
22 September 1992. LDC ISIINF. 11, recognising the 'vital importance to al1 nations' of the 
manne environment and the fiora and fauna it supports and the 'inherent woith' of the marine 
environmeut of the North-East Atlantic. and recalling the relevant provisions of cu s tom~y  law 
reflected in Part XII of 1982 UNCLOS. and in panicular Anicle 197. 
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damage directiy or indirectiy the cultural or natural heritage ... situated on the 
tenitory" of other Parties. "ZBo 

(d) he obligarion not to cause m s i w  damage ro human health or rhe environnem 
w h e w  

4.29 The specific obligations demibed in paragraphs 4.24-4.28 are applicable to prohibit 
damage from an activity carried out or authorised by a State having consequences 
anywhere: in a State's own territory; in the tenitory of another State; or in areas 
beyond national jurisdiction. 

4.30 In addition to the obligations to protect human health and particular environmental 
resources, international law requires States to prevent darnage h m  radiation to 
certain geographic areas which are subject to special rules of protection. By g e n d  
international law reflected in treaties and custom, States are specificaily prohibited 
from causing darnage to human health and the environment in areas outside the 
temtory and exclusive juridiction of any State, including the high seas and its seabed 
and s u b s ~ i l , ~ ~ '  the moon and outer space?" and the Anta~c t ic .~  Regional 
agreements prohibiting any nuclear explosion whatsoever have been adopted in Latin 
Amena2" and the South Pacifi~.~~' 

(e) Conclusion 

4.31 By way of summary, general international law prohibits a State from carrying out or 
authorizing activities which damage human health and the environment. In using a 
nuclear weapon in war or other armed conflict a State is subject to the specific 
obligations established by the niles of general international law reflected in treaty and 
custom. Any use of a nuclear weapon, alternatively any use which has consequences 
in a third State or in areas beyond national junsdiction, would violate these rules of 
general international law. The use of a nuclear weapon which caused massive 

a0 Convention for the Protection of the World Cultural and Natural Heritage. 16 November 1972, 
II Eh' 1358 (1972) Art. 6(3). 

"' 1982 UNCLOS. An. 194. 

" Treaty on Principls Governinp theActivities of States in tlie Exploration and Use of Outer 
S-. Including the Moon and Other Celestial Bodies. 27 January 1967. 610 UhTS 213 
(qecially An. IV); Agreement Governing the Activitizs of Siates on the Moon and 0th- 
Celestial Bodies. 5 Decernhcr 1979. 18 ILM 1434 (1979) (rispzcially Art.7). 

" Antarctic Trary. 1 Decernher 1959. 402 U M S  71 (espccially An. V ,  prohibiting nuclar 
explosions). 

S< Supra note 233. 

'dJ Supra note 234. 



environmental pollution or damage to human health and so violates these essential 
niles would wnstitute an international crime (supra para. 4.3). 

(C) The use of nuclear weapons violates international law for the protection of 
fundamental human rights 

4.32 Human exposure to ionizing radiation will also violate basic human nghts and 
fundamental freedoms. Any use of nuclear weapons is also subject to. and must 
comply with, relevant noms established under general and specific international 
human nghts law. International law has long recognised that the quality of the human 
environment must be maintained to ensure the full enjoyment of basic human 
rights.= This approach i s  reflected in PrinQple 1 of the 1972 Stockholm 
Declarati~n,~" Principle 1 of the Rio Declaration on Environment and 
Devel~prnent,"~ and has b m  endorsed by the UN General Assembly, which has 
resolved that 'dl individuals are entitled to live in an environment adequate for their 
health and ~ell-being'.~'~ 

4.33 Poilution by radiation which damages human health and the environment violates 
international human rights standards, as reflected in treaty and customary law. 
including the right to a standard of living adequate for health and well-beingm and 
the right to the highest attainable standard of health (including improvement of aii 
aspects of environmental and industrial h~giene).~~'  Similar nghts are reflected in 
the 1981 African Charter ('al1 peoples shall have the right to a general satisfactory 

UN GA r s .  2398(XXIII) (3 Decemher 1968); UN Commission on Hurnan Rights. Resolutioo 
1990141. 6 March 1990. 

m 'Man har the fundamental rifht to frrulom. quality and adquate conditions of life. in an 
environment of a quality that pt-mils n life of dignity and well-king. and he hrars a solemn 
responsibility to protcct and improve the environment for present and future generations.' 

s 'Human beings are at the centre of concerns for sustainahle development. They are entitled to 
a healthy and productive life in harmony with nature.' 

Resolution 45/94. 14 December 1990; see also the Duilanlion of the Hague on the 
Environmmt, recognizing 'the fundamental duty to prewwc the ecosystern' and 'the right to iive 
in dignity in a viable and global environment. and the consequent duty of the mmmunity of 
nations vis-à-vis p m n t  and future grnerations to do  al1 that can be donc to prrserve the quality 
of the atmosphere': 11 March 1989. 28 1LM 1308 (1989). 

2w Universal Dedaration of Human Rights. UN GA rsolution 217 (III) of 10 Dtcember 1948, Art. 
25; Internaiional Covenant on Econonic. Social and Cultural Rights (1966 ICESCR). h e x  to 
GA Res. 2200 (XXI) of 16 Dccemhcr 1966. 6 ILM 360 (1967). Art. 11(1). 

29, 1966 ICESCR, An. 12(l) and (Z)(h); European Social Charter. 18 October 1961,529 UNTS 89. 
An. 11; Afncan Charter on Human and People's Rights (1981 ACHPR). 28 June 1981.21 ILM 
59 (1982) A n .  16(1). 



environment favourable to their development')," the 1989 San Salvador Protocof 
to the 1969 American Convention on Hurnan R i g h t ~ , ~ ~  and the 1989 Convention 
Concenllng Indigenous and Tribal Peoples in Independent Coun t r i e~ .~  

4.34 In this regard Solomon Islands notes the views of the Human Rights Committee as 
set forth in a General Comment it adopted in 1984 on the Right to Life and Nuclear 
~ e a p o n s . ~  The Committee associated itself with the growing. concem of the 
international community at "the development and proliferation of increasingly 
awesome weapons of rnass destruction, which not only threaten human life but also 
absorb resources that could otherwise be used for vital economic and social purposes. 
particularly for the benefit of developing counmes. ana thereby for promoting and 
securing the enjoyment of human rights for 

4.35 The General Comment was adopt& by consensus and States, in unambiguous terms, 
that- the 

'use o f  nuciear weapons should be prohibited and recognized as crimes againsi humanity'. 297 

Solomon Islands shares and fully endorses this view. 

0) International obligations for the protection of hurnan health, the environment 
and hurnan rights apply during anned coni'iict 

4.36 Since the use of nuclear weapons must, prima faàc, occur during a war or other 
m e .  conflict, it is necessary to consider whether, and if so to what extent, the 
customary and treaty obligations identified above apply dunng war or armed conflict. 
In this regard it is necessary to determine whether such obligations apply as between 
belligerents, and as between a belligerent State and third States not involved in the 
conflict. 

- - 

x 1981 ACHPR Art. 24.  

'PI See AR. 11: 
'1. Everyone shall have th< ripht to live in a healthy environmcnt and to have acccss IO basic 

public services. 
2. The State Panirs shall prornote the protection. prscrvation and improvement of the 

environment'. 

ru Geneva. 27 June 1989, 28 ILM 1382 (1989). A&. 2.  3, 4(1). 7(4) and lS(1). 

"' GenC 14123. repralucul in M. Nowak UN Covctintu OII Ciid alid Polirical Righrs (1993). p.861. 
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(a) î k  operation of trearies during armed conficl 

4.37 Notwithstandinp. Article 73 of the 1969 Vienna Convention on the Law of Treaties. 
which providesthat 'the present Convention shall not prejudge any question that m G  
arise in regard to a maty from . . . the outbreak of hostilities between States, it is now 
generally -accepted t h i  the outbreak of an armed conflict "does not ipso fm 
terminate or suspend the operation of treaties in force between the parties to the 
armed w n f l i ~ t " . ~  Moreover, a-state of armed conflict "does not entitie a party 
uniiaterally to terminate or to suspend the operation of treaty provisions relating to 
the protection of the human person, unless the treaty provides o thenvi~e , '~  and, 
as regards the outbreak of an armed conflict between some of the parties to a 
multilateral treaty, "does not ipso fnrto terminate or suspend the operation of that 
treaty benveen other contracting States or between them and the States parties to the 
armed ~ n f l i c t . " ~  Treaties establishing international organisations are considered 
not to be affected by the existence of an armed conflict between any of its 
pa~t ies .~ '  Accordingly, Principle 24 of the 1992 Rio Declaration, which provides 
that 

"Warfare is inherently dennrctive of sunainable development. States shall thereforc respect 
international law providing protection for the environinent in rime of armed conflict and cmperaïe 
in iis further development. as n e ~ e s s a r y " ~ ~ ~ ,  

must be interpreted as requinng States to respect those mles of international law 
which provide protection for the environment in times of armed conflict (as well as 
in times of peace). This approach is consistent with the rules of environmental 
protection provided by Articles 35 and 55 of 1977 Geneva Protocol 1. The support 
for the view that international obligations for the protection of human heaith and the 
environment survive the outbreak of hostilities is further refiected by the relevant 
provisions of ~genda  21, which called on the international community to consider 
measures in accordance with international law "to address, in times of armed conflict, 
la rge-de destmction of the environrnent that cannot be justified under international 

-48 Institut de Droit International. Remlution of the Helsinki Session (1985). 'The effuts of armed 
conflicts on trcaties', An. 2, in Tahlcau des Rcsoluriotu Mloprees (1957-1991). (1992). pp. 174- 
75. 

" Id.. An. 4. 

XC See also Principle 26 of the 1972 Stockholm Declrration ('Man and his environment m a  be 
spared the effuts  of nuclar wcapons and al1 other mzans of mass destmction'); 1982 World 
Charfer for Nature ('Nature shall be suuru l  against degradation causal by warfare or  other 
hostile activities*, and 'military activities damaging to nature shall be avoided'). 



 la^."^ Both the UNCED tex& imply that ueaties pmtecting the environment 
should, as a general pnnciple, continue to apply in times of war and other armed 
conflia. This conclusion can also be drawn from UN General Assembly resoiution 
47/37, which s t r d  that the destruction of the envimnment, not justified by military 
neasity and &ed out wantonly, was "clearly contrary to international iaw".- 
The General Assembly funher urged States to "rake al1 rneasures to ensure 
conpliance with the existing internationai law applicable to the protection of the 
environment in times of arrned conflict." 

4.38 In the absence of a clear general rule it is nevertheless appropriate to consider the 
provisions of individual treaties. A review indicates that the vast majority of treaties 
which aim to protect human health and the environment are silent on the question of 
their effect dunng war and other armed conflict. A small minonty of such ueaties 
provide exceptions tu the general nile of silence on the point, and men in r m t  of 
these treaties practice is not unifonn. 

4.39 Some treaties (such as those establishing niles on civil liability for damage) include 
provisions excluding the operation of their provisions to damage occumng as a result 
of war and armed c o n f l i ~ t . ~  Other treaties include provisions pennitting their total 
or partial suspension at the instigation of one of the  partie^.'^ Still other treaties 
would appear not to apply during military hostilities since their provisions do not 
apply to certain military operations in peacetime operations.'"' In the other 
direction, however, are treaties which are specifically applicable to certain activities 

- ~~ 

Agenda 21, Chapter 39. para. 39.6(a), A/CONF.ISI! L.3.odd.39. I I  June 1992. 

* GA Res. 47/37 on Protection of the Environment in Times of Armul Conflict, 25 November 
1992. 

Convention on Third Pany Liahility in the Field of Nuclar Energy. 29 July 1960, 956 UNIS 
251; Art. 9; Convention on Civil Liahility for Nuclear Damagc. 29 May 1963. 1063 UNLT 265; 
Art. IV(3)(a); International Convention on Civil Liahility for Oil Pollution Damage, 29 
Novernber 1969, 973 UNiS 3; An. 111(2)(a); International Convention on the Establishment of 
an International Fund for Compensation for Oil Pollution Darnage. 18 Dccernkr 1971, 11 aM 
284 (1972); Art. 4(2)(a) (which also does not apply to oil from warships usrd on non- 
commercial service); 1977 Civil Liability Convention Art. 3(3); Convention on the Regulation 
of Antarctic Mineral Resource Activities. 2 June 1988, 27 ILM 868 (1988); Art. 8(4)@) (if no 
-riable preuutionary mesures could have k n  taken); and ILC Draft Articles w 
international Liability for lniurious Consequences Arising Out of Acts no1 Pmhibited by 
intemational Law An. 26(I)(a). 

" International Convention for the Prevention of Pollution of the Sza hy Oil. 12 May 1954, 327 
Uh'7S 3. Art. XIX(1). allowing parties to suspend operation ->f whole or  pan of Convention in 
çase of war or other hostilities if they consider themszlvzs affect& as a belligerent or as a 
oeutral, upon notification to the Convention's Burzau. 

1972 London Convention, supra note 245, An. VII(4) (non-applicability of Convention to v-1s 
and aircraft entitled to sovereign immunity under international iaw). 



which may be associated with ho~t i l i t i es ,~  or which implicitly apply during 
h ~ s t i l i t i e s . ~  These limited examples (which cover nuclear accidents, oil pollution, 
etc) may be considered to create exceptional rules which expressly deviate from the 
general rule identified above. according to which treaty (and customary) obligations 
to protect human health and the environment apply in peace and in war. 

4.40 The silence of the great majonty of treaties intended to protect human health and the 
environment ailows the conclusion that they are designed to ensure environmental 
protection at ail times, in peace and in wa., unless expressly ex~luded? '~ This 
conclusion is justified aiso by the fact chat these treaties, by their t ems  and overall 
purpose, esiablish international obligations which are of 'essentiai importance" for 
the safeguardiig and preservation of human health and the environment (supra para. 
4.3). 

4.41 In considering the legal effect of human health and environmental protection treaties 
when an m e d  conflict occurs, it is aiso appropriate to distinguish between two types 
of conflict: those of an international character, and those of a non-international 
character. In the case of the former, it is further necessary to distinguish between the 
legal situation as between belligerenu, and the legal situation between belligerents and 
States which are noi involved in the international armed conflict. 

(0 Non-inremional arrned conficf 

4.42 A State may not invoke a non-international arrned conflict to terminate or suspend the 
application of a treaty. War or armed conflict are not identified by the 1969 Vienna 
Convention on the Law of Treaties as grounds for suspending or terminating a treaty. 
Accordingly, the use of a nuclear weapon in a civil war which had adverse 
consequences on human health and the environment would continue to be subject to 
the obligations of relevant treaties, inciuding those indicated above which specifically 
address the protection of hurnan health and the environment. 

4.43 Moreover, international practice has tended to adopta restrictive approach in applying 
the principle of rebus sic sronribus (see Article 62 of the 1969 Vienna Convention), 

P" Protocol for the Prevention of Pollution of the Merliterrancan Sea by Dumping from Ships and 
Aimafi. 16 February 1976. which generally prohibits dumping of matenals p d u c e d  for 
biological and chemical warfare ( h e x  1. Section A. pard. 9); and Protocol for the Prevention 
of Pollution of the South Pacific Region by Dumping. 25 Novemkr 1986, IELMT 986:87A, 
which prohibiü sprcial dumping permiü from k i n g  grantul in respect of materials produced for 
biological and chemical warfare (Art. 10(1) and (2) and Annex 1, Section A, para. 6). 

International Convention for the High S a s  Fisherizs of the NoRh Pacific Ocean, 9 May 1952, 
205 UN7S 65, which providcs that Commission decisions should make allowance for. i m a  dia, 
wars which may introduce tcrnporary declines in fish stocks (Art. IV(2)). 

310 1959 Antarctic Treaty suprn note 283, (Art. l(1)); 1988 CRAMRA, (Art. 2). 



which should not be invoked in the case of a civil war involving the use of weapons 
which violate freaties for the protection of human health and the environment. This 
is appropriate givem the nature of the international obligation in question (the 
protection of human health and the environment), which establishes rules of protection 
for the benefit of individual mtes as well as the international comrnunity as a whole. 
It is difficult to justify the invoking of the clause in the case of a non-international 
armed conflict, other than in the exceptional circumstances provided by Article 62 of 
the 1969 Vienna Convention. 

4.44 The 1969 Vienna Convention is also silent about the starus and legai effect of treaties 
when an international armed conflict occurs. Traditionally, the view had been taken 
that as regards legai relations between belligerent parties their respective obligations 
under bilateral and multilateral treaties in force at the outbreak of hostilities were 
suspended, unless they had been adopted in consideration of that conflict. Re~entiy, 
however, there has ben growing support for the view that certain categones of treaty 
obligations, even as between beuigerents, are not suspended dunng war or m e d  
~onflict."~ This rule is confmed by the wntings of j~rists."~ The Institut de 
Droit International adopted a ResoluUon expressing the view that a treaty will 
continue to apply unless it limits military objectives: 

"Les traites renés en vigueur el dont I'exicuiion demeure, malgr; les hostilitis, pratiquement 
possible. doivent Gtre observds comme par la pasK. Les Eus bellifiran~ç ne peuvent s'en dispenser 
que dans la mesure et pour le temps cornmandis par les ndcessitds de la guerres ,013 

4.45 As regards treaty obligations between parties to a conflict and third States, the 
obligations arising from bilateral treaties are not affected by the state of war or armed 
conflict, unless performance of the obligations thereunder is rendered impossible. 
This general rule is subject to the exceptions expressly provided by a particular 
treaty, including those ailowing for a right of unilateral denunciation and the 
application of clauses relating to rcbus sic srunribus or non adimpleri conrrmus. 
Moreover, it is submitted the validity of treaties for the protection of human health 
and the environment governing relations between belligerent Srates and third States 
which are not parties to an armed conflict will not be affected by the conflict. 

31: L. Oppenhcin. Inrerr~ario»al Lon,. Vol. I I .  7th ul. H. Lautrrycht. al.. (1952). 3W; A.D. 
McNair. h w  of Trcnries (1961).  705; C.B.  Hurst. 'The Effcct of  War on Treaîies', 2 BYlL 
(1924). 37 at 4 1 .  

' Art 4. 6 Ann.l.D.1. 587: xc also Ans. 7-1 1; citul in R .  Tarasofsky. 'Legal Protection o f  the 
Environment During International A n n d  Conflici'. XXlV NYIL 17 (1993). at 63. 



4.46 This apprcadi is not affected by application of the law of neutraiity (supra para. 
3.67), which does not preclude the possibility tha: other obligations of the 
international law of peace continue to apply. Darnage to human health or the 
environment of a neutral State, even if it results from an act of war committed by a 
beïiigerent State, is regulated by obligations of international law for the protection of 
human health and the environment. As confirmed by the general niles of international 
law goveming State responsibility which do not allow exonerations for armed wnflict 
(in* paras. 5.1-5.4), no exceptions apply to military activities of belligerent States. 

4.47 As a general matter, therefore, the outbreak of war or other anned conflict should not 
be considered to automatically suspend or terminate those treaties between the parties 
to a wnflia which are intended to protect human heaith and the environment and 
which do not exclude their application in time of war. Such treaties continue to apply 
where they are in force between one or more parties to a conflict and third States. 

(oI Cus~omary law 

4.48 There are no reasons to justify a different conclusion in respect of obligations arising 
under customary law or by acü of international organisations (supra paras. 4.17-4.20 
and 4.23-4.28) Certainly as regards relations between belligerent States and third 
States the existence of a war or armed conflict wiil not !imit or othenvise affect the 
obligations imposed by customary noms protecting human health and the 
environment. Acwrdingly, the customary obligation reflected in Principle 
21lPrinciple 2 would be violated should the adverse consequences for human health 
and the environrnent resulting from the use of a nuclear weapon be felt in a third state 
or in an area beyond national jurisdiction. 

(cl Conclusion 

4.49 It therefore follows that. as a general matter, the use of a nuclear weapon by a State 
in war or other armed conflict mus[ cornply with treaty and other obligations under 
international law which are intended to protect hurnan health and the environment and 
fundamental human rights. Where an obligation is of "essential importance" for the 
safeguarding and preservation of hurnan heal th ,  the environment and fundamental 
human righü the application of this mle becornes even more strict. . 
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SECTION C 

Any violation by a State of these obligations under international law gives 
rise to its international responsibility and liability 

5.1 The use of a - nuclear - weapon - by a State in .violatio2 of an international legal 
obligation for the protection of human health or the environment givesnse to the 
international responsibiity of that State.'" The principle that a breach of an 
international legal obligation under treaty or custornary law, or perhaps wen gened 
principles of law, creates a further obligation, or a liabiiity,3" to make reparation 
is also weli established. As the PCU stated in the Gïwnow Foctory case: 

it is a principle of internationai law, and even a geiirrral conception of law. that any breash of an 
engagement involves an obligation to make reparation. In judgment no. 8 (1927) (PCU. Scr. A., No. 
9, p.21) ... the Court bad already said that reparation was the indispensable complement of a failurc 
to apply a convention. and there is no necessity for this to à? stated in the convention itself?" 

5.2 A State which uses a nuclear weapon in violation of its international legal obligation 
to protect human health and the environment will be under an obligation to make 
reparation for the consequences of the violation. This &ses from a principle of 
general application, and there is no reason why violations relating to human heaith 
and environmental obligations should be subjeçt to a different approach. The general 
principle is clearly expressed in the judgment of the Chonow Facrory flndemniry) 
case, where the PCU stated that 

The essential principle containcd in the actual nolion of ail illegal acr - a  principle which seems w be 
esîablisbed by international practice and in piiilicular by the decisions of arbitrai tribunals - is that 
reparation mus. as far as possible. wipe out al1 the consequences of the illees1 aci and reestablish the 
siruauon wbicb would, in al1 probability, have existed i f  that acr had no! been commined. Restitution 
in kind. or, if this is not possible payment of a suin corresponding to the value which a restitution 
in kind would bcar. the award if need be. of damages for l o s  sustained which would no1 bc covercd 
by restitution in kind or payment in place of it - such are the principles which should serve to 
determine the amounr of compensation due for an acr contrary to intematiod  la^.^^' 

3 I i  ILC Drift Articles on State Responsihility. Art. 1. 1977 II Ybk 1LC (UN Doc. AICN.41302). 

"' Se also UNCLOS Article 139, and UNCLOS Article 235 which provides that States are 
'rrsponsible for the Fulfilment of their international obligations wncrrning the protection and 
preservation of the marine environment. They shall he liahle in aecordancr with intemational 
law. ' 

"6 1927 PCU, Series A .  No. 17. at p. 47 



5.3 In the event that the use of a nuclear weapon should cause damage to human health 
and the environment, especiaily in a thiud State not involved in the contlict, financial 
repation should cover the costs associated with materiai damage to environmental 
resources (pure environmental damage) and consequentiai damage to people and 
properiy (consequentiai environmental damage), including restoration or 
reinsmment. This approach has been confirmed by Security Council resolution 
68711991, which reaffvmed that Iraq was iiable under international law for, inter 
dia, 'environmental darnage and the depletion of natumi resources' resulting h m  
the unlawful invasion and occupation of Kuwait."' Violalions of international law 
arising from the use of a nuclear weapon would aiso give rise to the responsibility of 
the concerned State, together with the obligation to make reparation. In the case of 
an armed conflict resulting from the use of one or more nuclear weapons it will be 
virtuaiiy impossible to provide adequate financiai reparation, providing a further 
compelling reason for wncluding that any use of a nuclear weapon must, by virtue 
of iü effects on human health and the environment, be illegai under international law. 

5.4 International responsibility may aiso trigger the cnminal liability of a State (and any 
penon associated with a decision to use a nuclear weapon should be on notice that 
he or she wiii aiso be subject to criminal liability). According to the ILC "a serious 
breach of an international obligation of essential importance for the safeguarding and 
preservation of the human environment, such as those prohibiting massive pollution 
of the atmosphere or of the seas" should be categorized as an international crime, or 
deli~t ."~ The use of a nuclear weapon causing massive damage to human health 
or the environment anywhcrc would, it is submitted, constitute an international crime, 
and any member of the international comrnunity would have standing to challenge the 
act, since it would injure the rights of al1 States and members of the international 
community irrespective of where the,damage to human health or the environrnent was 
actually fek3*O 

'" Ssurity Council Res. 68711991 of 3 April 1991. 30 ILM 847 (1991). 

' 1 9  Supra. note 220. 

'" See alsa ILC Draft Code of Crimes Against the Pace and Szcurity of Mankind, Report of the 
ILC on ils 43rd session. 30 ILM 1584 (199 11, rspsially Drafi Article 26 (stllcd to app1y intimes 
of peace as well as during armul conflict) provides that an individual who 'wilhilly causes or 
orden the causing of widzspread. long lem and severe darnage to the natural envimnment' 
would à: pi l ty  of a crime. Draft Article 22 provides that an individual who employs meth& 
or means of warfare 'which are intendzd or may hc expectul to cause widzspread, long-termand 
severe damage to the natural environmeni' would he guilty of an exceptionally serious war crime. 





(B) Any threat or use of a nuclear weapon violates the international law of armed 
conflicîs: 

(a) any use of a nuclear weapon violates international law by reason of its 
quantitative and qualitative effects, which violate the relevant rules of 
international law that: 

6) lirnit the means of anacking the enemy; 

(ü) prohibit direct or indirect attacks on civilian targets; 

(üi) establish a permanent obligation to distinguish between cornbatants and 
non-combarants; 

(iv) prohibit indirect or direct anacks against health services; 

(v) prohibit the use of chernical or poisonous weapons or weapons which 
have indiscriminate effects; 

(vi) prohibit the use of weapons which render death inevitable or cause 
unnecessary suffenng; 

(vii) prohibit violations of the territonal sovereignty of third States; 

(viii) prohibit causing "widespread. long-term and severe darnage to the 
environment": 

(ix) require respect for the pnnciples of proponionality and hurnanity; and 

(x) prohibit crimes against humanity or senocide. 

(c) Thethreat or use of nuclear weapons violates international law irrespective of 
the circurnstances in which they are used. 

(d) The threat or use of nuclear weapons cannot be justified by international law in 
any circurnstances, in panicular by reason of self-defence, reprisa], or state of 
necessity. 

(C) The relevant rules of international law prohibiting the threat or use of nuclear 
weapons apply to al1 States. 

(III) Any threat or  use of nuclear weapons violates international law for the protection 
of human health and the environment and the protection of human rights. 

(A) The threat or use of nuclear weapons is subject to intern~tional law for the protection 



of human health and the environment, and protection of fundamental human rights. 

(B) The threat or use of nuclear weapons violates international law for the protection of 
human health and the environment, and fundamental human rights, by increasing 
levels of radiation in the environment which: 

(a) do not respect national boundaries and violate the sovereignty and temtorial 
integrity of third States; 

@) violate the general obligation not to cause damage to hurnan health and the 
environment outside its territory or other areas subject to its jurisdiction or 
contml; 

(c) violate specific obligations not to cause significant damage to human health and 
the environment anywhere, including in  particular air quaiity, biodiversity, 
freshwater resources; the marine environment, and cultural and natural heritage; 
and 

(d)  violate fundamental hurnan rights. 

(C) International law for the protection of human health and the environment and for the 
protection of hurnan rights is applicable during arrned conflict. 

(M Any use of nuclear weapons by a State entails its responsibility under 
international law and its liability to make reparation. 

6.2 Accordingly, and for the reasons set out in these Written Observations it is submined 
that the International Court of Justice should give an Advisory Opinion which States: 

(A) that the General Assernbly is competent to request an Advirory Opinion 
from the International Court of Justice on this question, and that the Court 
is competent to and should give an Advisory Opinion on the question 
submitted; 

(B) that any use of a nuclear weapon by a State would violate its obligations 
under international laa  as reflected in the rules of international law 
concerning methods and mean of warfare (jus in bello) and neutraiiiy, 
ALTERNATIVELY that any use of nuclexr weapons mus1 not violate 
applicable rules of international law concerning methods and mean of 
warfare (jus in bello) and neutrality; 

(Cl that any use of a nuclear weapon by a State would violate its obligations 
under international law as reflected in the rules of international law for the 
protection of human health and the environment and fundamental human 
rights, ALTERNATIVELY that the use of nuclear weapons must not vioiate 



applicable rules of international law for the protection of human health and 
the environment and fundamental human rights; 

(D) that any use of a nudear weapon by a State would constitute a crime against 
humanity, ALTERNATTVELY that the use of nuclear weapons in violation 
of international law constitutes a crime against humanity; and 

(E) that any use by a State of a nuclear weapon gives rise to its international 
responsibility, ALTERNATWELY that the violation by a State of its 
obligations under international law relating to the use of nuclear weapons 
gives rise to its international responsibility; and 

O that any threat of use by a State of a nuclear weapon would, by consequence 
of the iliegality of actual use, be prohibited under international law. 


