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Note Verbale dated 19 June 1995 from the Embassy of Haly, together with -
Written Statement of the Government of Italy
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VERBAL NOTE

The Embassy of Italy presents its compliments to the
International Court of Justice and with reference to its letter
95588 of 8 February 1995 regarding the request for advisory
opinion transmitted to the Court under the United Nations General
Assembly Resolution 49/75K of 15 December 1994 concerning the
legality of the threat or use of nuclear weapons, has the honour
to enclose the written statement of the Italian Government. >

The Italian Embassy avails itself of this opportunity to
renew to the International Court of Justice the expression of its
aighest consideration. -

I'ne Hague, 19 June 1995
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2 THE INTERNATIONAL COURT OF JUSTICE
iE HAGUE



a0 1t -y

SERVIZIO DEL CONTENZIOSG DIFLOMATICC
Ufficlo dell’Agente del Governp iteliano
THE ITALIAN GOVERNMENT,

Copsideripg resolution 45/75 K, adopted by the
United Nations General Assembly on December 15, 1994,
whereby the Assembly addressed the Court ocf Justice a

reguest ficr an adviscry opirion on the fellowing matter:

Mig The Threszt or uss of nuclear weapens irn any
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srmitted under internationzal law?";

Congidering the Court Order of February 1, 1993,
gstaslishing the <deadline of June 20, 1995, £fcor the
Fresantaticn tc ths Zecurt c¢f written observetions, in
ce with nrticle ¢4, parzgrzoh 2 f its Stituve:

- D . . —~
e i i demae woiCo mITLlLE TL, Er .';._ -

i
u

th

First ¢ a.l, tns =2bsencs Eould R
underlined cf internationel gensral rules, and custonary
laws in particular, coverning the use or the threat to use
nuclear weapons.

The fact that numerous UN General Assembly
resolutions have been adopted on this subject (1653/XVI,
2398/22, 2444/22, 2936727, 2996/27, 3314/29, 33/71B,
34/58, 35/152D, 36792, 36/100, 37/78J, 37/100C, 38/73C,
38/75, 38/183B, 39/63H, 39/148P, 40/151F, 41/60F, 42/39C,
42/42D, 43/78F, 44/117C, 45/%59B, 45/94, 47/37, 47/53C,
48/72B) 1s at the same time an evidence and & conseguence
of this situation, and this is even more clearly
demonstrated by the circumstance that the above UN
resolutions were all adopted with a majority vote. It
should hardly be noted that only if resolutions limiting



LF )

SS—de—is  ioi=T [N YUY ¥

13

JRIpCI S . -

the use or the threat to use nuclear weapons had been
adopted by consensus, it would have been possible to speak
about the beginning o©of & process of international
prohibitive or limitative customary rules, compared to
which those resolutions should be considered as opinio
juris, already well delined and capable of originating the
viticn ol similar attitudes (diuturnitasy.
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cenventlionel provisions gnvisaged by collective Treaties.

-
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‘dangerous evenis - spscificallv identified in each one of

them - cannot be extended and applied to the threat to use
nuclear weapons.

In the light of the above, it is impossible to
consider the above-mentioned provisions as the source of
juridical limitations on the subject of the threat to use
or the use of nuclear weapons. |

2. The opinion of those who consider that the
provisions of the conventional war law on the limitations
to the use of conventional weapons can by analogy be
applied to the use of nuclear weapons, rests on even less
sound foundations.

An argument against this use of analogy is the
evident impossibility to concede that the provisions
conceived to regulete the use of weapons having an at
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least relatively reduced destructive scope do have a so
wide ratio legis that their application to the resort to
and the use of nuclear weapons is functionally correct and
adequate. The validity of this opinion is specifically and
positively confirmed by the slow, but relentless building
of & specific corpus of rules bound to be applied nct only

and not s¢ wuch to the mnmanufacturing and use of nmas
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¢s, and thus cf rules pursueing the complex

e
and delicate objective of disarmament.
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, Of January 27, 1%67), Latin Amsrica (the Tlatelolco
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Nuclear Free Zone Treaty of August 6, 1885).

Moreover, conventions have been concluded which
can specifically be applied to the manufacturing and
detention of 4individual species of weapons that can be
defined as mass destructicn waapons, aiming at
establishing international controls on their compliance
{such as the Protoccl on the Prohibition to Use Chemical
Weapons of 1925, the Convention on their Ban of 1993, as
well as the Convention on Biological and Bactericlogical
wWeapone of 1972).

The above situation clearly shows that a process
of gradual development of international rules on
disarmament is underway, aiming at working out collective



conventions ’‘tackling and solving <~ with no forced
interpretations - the whole set of problems linked to the
manufacturing, testing, detention and use of those
weapons. Thus, adeguate solutions are taking shape, which
take intc account the specific nature of each individual
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the subject c©f the threzt to use n=4ciear weapons gives
rise to delicate guestions, éﬁfect_j_hg - in particuylar -
national defense and international policy strategies which
can only be affected by ad hoc rules, to be conventionally
defined. Therefore, it is the internaticnal community as a
whole which should proceed in the direction of a global
discipline of the whole. subject, within the context of
nuclear disarmament negotiations + which, on the other
hand, were already launched a long time ago,

The above observations lead to the unavoidable
conclusion that - within the limitations imposed by the
NPT - the manufacturing and detention of nuclear weapons
by certain States should be considered, for the time
being, as legitimate, because thay are not



prohibited

effectively gquestioned,
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The validity of this conclusion cannot be
considering that

¢low down the process leading
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to  nueclear disgrmamant, whose rapid and  posizive
ccnclugien is stronglv advocatesd by the internactionsl
comnmunizv as g whole.
Tniz  conclusicn  does not  clash  with  the
wizwence oI ifones ceneral! prohibiticns on ths nmetter,
whose chjective ig to avoid ¢r limit resorting to armad
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cf the principgle ¢ <the rTespegt isr civil porulations,
generaily defined by <the IV Geneva Convention of August

12, 1949,
of 1989,
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viclence should be carried out so as

unnecessary

and by Article 23,

point e, of the Hague rules
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exercise of armed
noet to hring about

. and thus superfluous or useless sufferings.

according to which on the basis

the

of precportionality

For the Italian Government

Prof. Unmberto/tLeanza
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