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INTRODUCTICN

1. The Government of the Arab Republic of Egypt has the honour
£6 submit to the Court, in accordance with Article 66, paragraph
4 of the Statute, its written comments on other written state-
ments relating to the regquest for an advisory opinion by the
General Assembly in its resolution 48/75K of 15 December 1584.

2. The question contained in resoclotion 48/75K, for which Egypt

has vaoted, reads as follows:

"Is the threat or use of nuclear weapons in any circumstance permitted
under international law?”

3. The World Health Assembly, in resolution WHA 45/40 of 14 May
1993, had also requested the Court to give an advisory opinion on

the following:

"In view of the health and envirormental effects, would the use of
nuclear weapons by a State in war or other armed conflict be a breach of
its obligations under international law, including the WHO Constitu-
tion?”

4. Zgypt welcomes the decision of the Court to consolidate the
oral hearings on both requests and addresses these c¢omments to
statements made in relation to both of them. While the two
gquesticons put to the Court are essentially similar, the guestion
of the General Assembly is larger in scope, totally covering that
of the World Health Assembly as well. This is the reason why the
present comments are mainly addressed to the question of the
General Assembly, while referring to the World Health Assembly’s

gquestion whenever it is deemed necessary.

3. The written statement of Egypt of June 1885, together with
the present comments constitute the position of Egypt on the two
questions. Egypt Dbelieves that the question put to the Court by
the General Assembly of the United Nations should be answered in
the negative, whereas the answer to the question of the World

Health Assembly should be in the affirmative.
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B. Egvpt notes that a large majority of States who have pre-
sented written statements relating to the two questions have

adopted the same views as those she has put forward.

I. Should the Court Render its Advisory
Opinion on the Present Question?1

Arguments against the Court rendering an opinion:

7. Several States have maintained in their statements that the
Court should decline to give the requested advisory opiniohl It
has thus been aréued that "(tlhe ‘propriety’ of judicial involve-
ment with [the] question is more than doubtful”,2 and that the
Court should not give the requested advisory opinion in the
present case because there were several "compelling reasons”™ for
it not to do so,? e.g. that “"[t]lhe General Assembly’'s request

leads to the questicon of Court’'s integrity ... since there

is the danger of a pointless procedure.”4

8. The reasons given for this negative attitude can be synthet-
ically foramulated as follows:
- That the gqguestion is abstract;
- That it is pelitical;
- That the opinicn <£an have no useful_legal effect; or
glternatively, and paradexiczeally
- That it will definitely have a nefarious effect on the

ongoing disarmament ancd arms limitation negotiations.

These arguments are explained and refuted in turn.

1 The terms "present question”, “present request” or “present case’
refer to the request macde by the General Assembly.

2 Written statement of Germany, psra. 2 at p. 3.
3 Written statements of France, p. 5; and Germsny, loc. cit.
4 Written statement of Germany, para. 2 at p. 5.
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1. The abstract character of the question: -

g. It has been argued that the wording of ‘the question of the
General Assembly was broad, &eneral and abstract, that it was
hypothetical because it has not arisen within the context of =a
concrete legal or factual situaticen involving a specific use or
thregt to use nuclear weapons, that it required the Court to make
speculative statements going beyond its judiecial function, and -
that the question cannot be answered without reference to the
numerous different combinations of circumstances 1in which . the
threat or use of nuclear weapons might be contemplated.® Thére-
fore, the Court was invited to decline to answer the guestion
posed by the General Assembly,®? and not to engage in speeula-

tions about unknown future situations.”

10. That the abstract and general character of the question
posed is =& reason for the Court to decline to answer it in the
exercise of its advisory rather than its contentious function, is
2 mere affirmation devbid of any Jjustification and an inadmissi-
tle c¢onfusion between its two functions. The Court has declared

hat:

ct

"According to Article 96 cf the Charzer and Article 85 of the Statute,
the Court may g£Ive an c¢pinion on any legal questian, abstract or
otherwise. '8

S Written statements of Russia, p. 5; Netherlands, para. 15, at p. 5;
United States, pp. 1 and 4; France, para. 5 at pp. 13 f.; United Kingdom,
para. 2.38, at p. 18; Germany, para. 2 at p. 5; and Finland, p. 1.

8 Written statement of the United Xingdom, para. 1.3, at p. 1 and para.
2.23, at p. 8. .

7 Written statement of the United States, p. 4.

8 Italies added. Admissian of & State to the United Nations ¢Charter,
Art. 4), Advisory Opinion: I.C.J. Reports 1848, p. 57 at p. Bl, See also
Effect of awards of compensation made by the U.N. Administrative Tribunal,
ddavisory Opinion of July 13, 185¢4: I.C.J Reports 1954, p. 47 at p. 51; and
Legal Consequences for States of the Continued Presence of South Africa in
Namibia (South West Africas) notwithstanding Security Council Resolution 276
(1870), Advisory Opinion of 21 June 18971, I.C.J. Reports 1871, p. 16, para. 40
at p. 27.
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In fact, in the exercise of its advisory function, the Court has
more than once held that it is its “duty ... toc envisage the
gquestion submitted to it only in the abstract fbrm which has been
given to it ..."8 Moreover, as pointed out by Judge Azevedo, it
is quite fitting for the advisory function of the Court to give
an answer In abstracto which may eventually be applied to several

de facto situations: minima clrecuastantia facti nagnan

diversitatem juris.1l0

11. Therefore, to argue that the question cannot be answered
without reference to the numerous different combinations of
circumstances in which the threat or use of nuclear weapons might
be contemplated, and the factual matrix within which a specific
use or threat to use nuclear weapons takes place, reveals a
fundamental misunderstanding cof the advisory function based on a -
confusion between it and the contentioué function of the Court:
The purpose of the advisory function 1is not to settle an actusl
dispute which cannot be understood without its factual and legal
background, but Lo enligzhten the recquesting organ on certain
iegal 1issues which it has tz dezl with in discharging its funce-

Ttions.

2. The allegedly political nature of the question:

t

It has been suggses:ted that the guestion posed by the Genersal

pt
{0

4

Assembly was not & legsal guestion but a political one,l and

q
that "an opinion by the Court offering advice on what is in many

atter could undermine 1its

0o QO
Q

|
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H

respects essentially a
e

authority and effectivensess. 22 It has also been argued that the

8 I C.J. Reports 1848, . 37 at p. 81.

1C (Cf., individual opinien of Judge Philadelnhc Azevedo, Admission of &
State to the United Nations (Charcer, Art. 4), Advisory Opinien: I.C.J.
Reports 1348, p. 57 at p. 74.

1 Written statements of France, pp. 12 f.; and Germany, para. 2 at p.

12 Written statement of the United States, p. B.
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use of nuclear weapons “cannot be assessed using the norms of
international law without such an assessment turning from a

judicial into & political one."13

13. The mere fact that the question may have been politically
motivated cannot prevent the Court from rendering its advisory

opinion. The Court has stated that:

“It is not concerned with the motives which may hsve inspired ... [the]
request ..."14 _

The Court has also affirmed that:

Iy

"in institutions in which political considerations are prominent it may
be particularly necessary for an international organization to obtain an
advisory opinion from the Court s to the legal principles spplicable
with respect to the matter under debate ..." 15

On snother occasion, the Court said:

"It has been argued that the questicn put to the Court is intertwined
with political questicns, and that for this reason the Court should
refuse to give an oplnicn. It 1s true that most interpretations of the
Charter of the United Nations will have political significance, great or
small. In the nature of things it could not be otherwise. The Court,
however, cannot attribuze a political character to a request which
invites it to undertake an essentially judicial task ..." 18

Thus, 1t 1is not for the Court to delve into the motivation which
leads a duly autherized organ to regquest an advisory opinion on a
legal question obviously falling within the jurisdietion of that
organ even when that ques<icon relates to an issue which has other
important political facets or is itself essentially political. In

the two requests before the Court, the legsl questions are clear

23 Written statement of Germany, para. 2 at p. 2.
lea J.0.J. Reports 1948, p. 57 at p. BI.

15 Interpretation of the Agreement aof 25 Merch 1951 between the WHO and
Egypt, I.C.J. Reperts 1980, p. 73, para. 33 at p. 87.

18 (ertain Expenses of the UN, Advisory opinion of 20 July 1962, I.C.J.
Reports 18952, p. 151 at p. 155.
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and the Court can answer them without gnquiring into any apparent
or hidden political motives or other political facets of the

issue.

14. In the same vein, it was suggested, as a basis for the
contention that the Court should decline to give the opinion,
that there was very substantial disagreement within the interna-
tional community as to whether such a request was apprepri-
ate.17 (On a previous occasion the Court had clearly indicated
that the political controversy at the background of the guestion
was not a reason for it to decline to give the advisory opinibn
requested.1® "Differences of views among States on legal is-
sues”, explained the Court, “have existed in practically every
advisory proceeding; if all were agreed, the need to resort to

the Court for advice would not arise.”18

15. It makes no difference that Resolution 49/75K was adopted
amidst political controversy or whether it was adopted by a large

majority or not. What =matters is that i1t was properly adopted by

=

the constitutionally reguired msjoriz * has thus to be consid-

will af the General

o
b=

1'

L

ered as the expression of the legalliy v

Asserxbly.

. 3. Would an advisory opinion on the question put to the Court

serve any useful legal purpose?:

i6. It has been argued that an advisory opinion on the question
the Court would serve no useful legal purpese, and would
a

TO
thus he futile exercise of the judicial function, which dis-

17 Written statement of the United States, p. 6. Emphasis has been put
on the circumstances of adepting resolution 49/75K and on its voting results.
It was passed by 78 to 43 votes, with 38 abstentions.

i® Legal Consequences for States of the Cantinued Fresence of South
Africa in Nsmibia (South West Africs) notwithstanding Security Council
Reseclution 2768 (1870), Advisory Opinien of 21 June 1871, I.C.J. Reports 1971,
p. 16, para. 40 at p. 27.

i8 Jhid., para. 34 at p. 24.




qualifies the request on grounds of "propriety”. The argument
goes on to explain that this 1is because the guestion does not
fall in any of the categories of cases on which the Court has
given adviscory opinions up to the present.2Y9 Those categories

were enumerated as follows:

"(a) Cases where the legal question Involved the Interpretation of a
canstitutional provision which has become the subject of dispute Iin the .
organ making the request.”

"(b) Cases where the legal question involves matters an which the
requesting orgen or agency seeks guidsnce in the exercise of its
constitutional funetions.”

“(e}) Cases where the legal guestion Iinvolves the Lnte:pretatlan of
agreements between the Organization and & Member State.”

“¢d) Cases where the legal gquestion cancerns the obligations of Member
States conseguential upen decisians or resolutions of the competent

organs of the organization.'21

17. This list is obviously a mere academic representation. It is
one among many, and of course does not bind the Court neor can it
limit the ambit of its advisory Jjurisdiction in any way. But even
arguendo, it did, one can easily see that the present request
falls under (&) as shall be apparent from the following point.
ut what is controlling here is net this list but the Statute.
And the Statute is crystal clear when it provides <that “[tlhe
Court may give an advisory copinion on any lsgal gquestion™ .22
The only condition is that the gquestion be of a “legal nature”
and falling within the jurisdiction of the requesting organ,

which 1is far the General Assembly coextensive with the Charter.

18. Here again <there is an lmpermissible confusion between the
advisory and contentious functions of the Court. There is no need
nere, as in contentious proceedings, to prove a "legel interest”
as a ccndition of admissibility of a case before the Court. In

advisory proceedings, the Charter, including the Statute, leaves

20 Written statement of the United Ringdom, para. 2.27, at p. 1l.
21 Jbid., pp. 12-15.
22 Article B5 of the Statute of the Court.
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it to the discretion of the requesting organ to evaluate the
appropriateness and the eventual usefulness,pf the requested

advisory opinion for its current and future work.

19, The Court has on numercus occasions affirmed its duty as
“the principal judicial organ of the United Nations™,23 to

respond to such requests:

“The reply of the Court, itself Organ of the United Naticns, represents
its participation in the activities of the Qrganization, snd in princi-
ple should not be refused.” 24

indeed, the Court considered that:

"no State, ... can prevent the giving of an Advisory Opinion which the
United Nations considers to be desirable in order to obtain enlighten-.
ment as to the course of action it should take. 235

It i3 not for the Court to decide in place of the General Assem-
bly on the “desirability” or the “opportunity” of the request or
to over rule it, when the Assembly had =lready considered it

cdesirable.

20. It has been argued, nevertheless, that the nature of the
case is such that the Court would be unable to give an advisory
opinion which would be of positive assistance to the General
Assembly and the other crgans of United Nations, particularly in
the field of disarmament and security.2® It has alsc been ar-
gued that the Court "would be forced to overstep the bounds of

its function as "the principal judicial ecrgan of the United Na-

223 Article 92, Charter of the United Nations.
24  Interpretation of Peace Treaties (first phase), Advisory (pinion,
I.C.J. Reports 1850, p. 85 at p. 71; =and Reservarions to the Canventian on the

Frevention and Punishment of the Crime of Genocide, I.C.J. Reports 1951, p. 15
st p. 19.

25 I.C.J. Reports 1850, p. 65 at p. 71.

28 Written statements of the United Kingdom, pera. 2.27, at p. 11 and
para. 2.37, at p. 18; United States, pp. 1 f.; and France, para. 7 at p. 16.
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tions” .27 In this context, it has been stated that "[1i]f a
response by the Court to & request for an advisery opinion would,
in fact, be unlikely to provide any constructive assistance to
the other organs of the United Nations but, on the contrary,
would be likely to have a detrimental effect on the activities of
the United Nations family”, it was “"both the duty of the Court to
protect its own judicial funection and the need for it to play its
part as an crgan cof the United Nations call for it to exercise

its discretion to decline to respond to the request.”28

21. It is submitted, however, that the advisory copinion of the
Court can be of great practical value. The Court has abundantly
reiterated that its advisory activity constitutes its main form
of participation in the activities of the United Nations of which
it is fhe principal judicial organ and that a request in princi-"
ple should not be refused.29 The present request relates to an
issue that lies within the hard core of the first purpose and
principal function of the United Nations, namely the maintenance
cf international peace and security, inecluding disarmament and
arns control. The queétion falls sguarely within the ambit of the
Assembly’'s large mzandats under Article 10 covering "all matters
falliing within the Charter”. In fact, the General Assembly has
neen dealing with the legality of nuclear weapons since its first
session.3Y The request rais both the Jus ad bellusm gquestion

f A es 2{(4) weand 31 of the

he Jus In bello relating to certain
A

+
H
't
[ED
(9]
p—t

of the threat or use o

Charter), as well as that of
weapons of mess destruction. Answering the reguest by the Court
would enlighten the CGeneral Assewmbly on the legal context in
which its activities are carried cut. & statement by the Court on
the legality of +the threat or uvse of nuclear weapons under
international law cannot fail te have a positive effect on the

long-standing negotiations in the United Nations and elsewhere,

27 Written statement of rmany, para. 2 at p. 4.
28 Written statement of the United Ringdeom, para. 2.26, at p. 11.

28 T.0.J. FAeports 1850, p. B3 at p. 71; and I.C.J. Reports 1851, p. 15

30 Resoluticn no. 1(I) of 24 January, 1948.
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at least by reducing the scope of a legal controversy.

~

4. Would an advisory opinion on the question put to the Court

have a nefaricus effect on the ongoing dissrmament efforts?:

22. It has ©been argued that a judgment on the legality of
nuclear wesapons might jeopardize the operation of the Non-Prolif-
eration Treaty 1in particular,®? and the ongoing negotiations on
nuclear disarmament in general .32 This, it 1is submitted, is
pure conjecture. A pronouncement by the Court on the subjecf is
in no way incompatible with the pursuit of negotiations, espe-
cially if they were to be conducted in the light of an authorita-
tive declaration on the issues involved. Confirming the illegal-
ity of the threat or use of nuclear weapons by an authoritative
statement of the Court would play s major role in clarifying the
law and thus, bringing a prolonged debate to a close. Therefore,
such a pronouncement cannot harm the ongoing negotiations on
nuclear disarmament in general.

23. On the contrery, mcst probebly, a pronouncement by the Court
would facilirate the implementation of Article VI of the Non-
Proliferation Tregty which provides +hat the parties should
“pursue negotiations in good faith on effective measures relating
to cessation of the nuclear arms race ... and to nuclear disarma-

ment, and o©n a treaty on general! and complete disarmament under

strict and effeective international contrsl.”
ITI. Is there a General Prohibition on the Threat or Use
of Nuclear Weapons in General Internationsl Law?
24. Moving to the substance of the gquestion, it has been argued

31 Written statement of the Netherlands, para. 11, at p. 4.

32 Written statements of the United Kingdom, para. 2.27, at p. 11 and
paras. 2.41 £., at pp. 18 £.; United States, pp. 5 f; Germany, para. 2 at p. 5
and Finland, p. 1.
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that international law does not contain a general prohibition on
the use of nuclear wesapons per se,- that no treaty or other
binding instrument specifically prohibits tﬁe use of nuclear
weapons in all circumstances,®2 and that State practice demon-
strates that their threat or use is not deemed to be generally
unlawful.24¢ It was suggested that the existence of seversl
treaties on the prohibition of use in certain geographic regions,
non~proliferation, manufacturing or testing of nuclear weapons
proves that there is no g£lobal prohibition on the acquisition or
use of nuclear weapons per se, as these treaties are premissed.on
the lawful existence of nuclear weapens and their possession by

States in general.33

25. This understanding of the role and the cumulative legal
significance of the instruments whiech prohibit nuclear weapons, -
each in a certain domain or a certain areas, is erroneous for two-
reasons. In the first place, the existence of numerous treaties
each prohibiting a specific aspect or use of nuclear weapons
bears witness to the emergence of a comprehensive legal

orohibition rather than the reverse. 38

25, Secondly, the fact that there is no generazl prohibition on

the azcquisition o¢or detention of nuclear weapons is a separate

32 Yritten statements of Russia, p. 3, United Kingdom, pera. 1.4, at p.
2 and para. 3.5, at p. 22; United States, pp. 2, 8 and 20; France, parss. 13
at p. 24, 31 at p. 45 and 33 at p. 53; and Italy, p. 1.

34 Written statement of the United States, pp. 2 and 9.

33 Written statements of Russia, pp. 8 £.; and United States, pp. 10-
i4.

38 They are the Antarcetic Treaty of 1953, United Nations, Treaty
Series, Vol. 402, p. 71; Treaty Banning Nuclear Wespons Tests in  the Atmo-
sphere, in Quter Space and under Water of 1883, op. cit., Vol. 480; Treaty on
Principles Governing the Activities of States in the Exploration and Use of
Outer Space, including the Moon and Other Celestisl Bodies of 1867, op. cit.,
Vol. 801, p. 205; Treaty for the Prchibition of Nuclear Wespons in Latin
America of 1987 (Treaty of Tlatelolco), op. cit., Vol. 634, p. 326; Treaty on
the Prohibition of the Emplacement of Nuclear Weapons and Other Weapons of
Hass Destruction on the Sea-Bed and Ocesn Floor and the Subsoil Thereof of
1871, op. ecit., Vel. 883, p. 115; South Pacific Muclear Free Zone Treaty of
1885 (Treaty of Rarotonga), 24 I.L.¥M., 1440 (1985); and the African Nuclear-
Weapon-Free Zone Treaty of 13985.
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question from, and without prejudice to, the question of their
use or threat thereof. .
27. The general significance of these partial efforts to ban or
outlaw different aspects of nuclear weapons has to be assessed in
the light of the relevant resolutions of the General Assembly of
the United Nations which are the clearest indications of the

opinic juris of the internatiocnal community on the subject.

28. General Assembly resolution no. 1653 (XVI) of 24 November,
1961 entitled "Declaration on the Prohibition of the Use of
Buclear and Thermo-nuclear Weapons” reads as a prohibition de
lege lata of nuclear weapbns.37 It states that "(tlhe usé of
nuclear ... weapons is contrary to the spirit, letter and aims of

the United Nations and, as such, a direct violation of the
Charter of the United Nations” .22 The resolution goes on to add
that “[alny State using nuclear ... weapons is to be considered
as ... acting contrary to the laws of humanity and as committing

a crime against mankind and civilization.”28

pAS Equally, resolution 2836 (XXVII) of 28 Navember, 1972 on the
Non-Use o©of Forece in Internsiio

nal HRelations and Permanent Prohi-
=ition of the Use of Nuclear Weapens, enunciates “the permanent

prohibition of the use of nuclesr weapons™ . *0

rh
y—

30. These two rescluticns have bheen followed, almost annually,

37 Its preamhle states that:

“the use of weapons of mass destruaction, causing unnecessary human
suffering, was in the passt prohibited, as being contrary to the laws of
mmanity and to the principles of international law, by international
cdeclarations and binding agreements, such as the Declaration of St.
Petersburg of 1868, the Declaration of the Brussels Conference of 1874,
the Conventions of the Hague Peace Conferences of 1883 and 1907, and the
Geneva Protocol of 1825, o which the majority of nations are still
parties’.

38 Parsgraph 1 (a).
3% Parsgraph ! (d).

40 Paragraph 1.



by others reiterating the illegality of nuclear weapons, e.g.
resolutions 33/71 B, 35/152 D, 36/82 I, 45/59 B, 46/37 D, 47/36 C

and 48/76 B. )

31. It has been argued, however, that the link between the
assertion of the illegality of nuclear weapons in paragraph 1 of
resolution 1653 (XVI), and the request in the same resolution
addressed to the Secretary-General of the United Nations to
consult with Member States about the conclusion of a2 convention
to prohibit the use of nuclear weapons, rsaises the gquestion
whether those States which voted in favour of the resolution
regarded the use of nuclear weapons as unlawful in the absence of
such a convention. This, it was suggested, casted doubts onjthe

extent to which those States, which voted in favour of the

resolufions, saw them as containing statements de lege lata about

the legality of the use of nuclear weapons.<l

32. The wvote on =a resolution calling, Inter -alia, for the
conclusion of 2 convention prohibiting the use of nuclear weapons
cannct be construed as & negation of the existence of such =a
crohibition under general international law. Otherwise, the
conclusion of any codification convention would bear the negation
¢f the priocr existence of the rvles it codifies. Such a conven-
tion is wuseful in spite of the prior existence of the rules,
because it purports to eliminate or reduce the controversies over
their existence and exact interpretation as rules of general

internaticnal law.

33. In =addition, the States which have voted in favour of
resolution 1653 (XVI) calling, inter s#lia, for the conclusion of
the ceonvention are largely those who have voted for resolutions
declaring that nuclear war "[rlesolutely, unconditionally and for
all time <condemn{ed] ... as being contrary to human conscience
and reason, as the most menstrous crise against pecoples and a2s a

viclation of the foremost human »right - the right to 1life”,6 42

4l Written statement of the United Kingdom, para. 3.28, p. 3.
42 General Assembly resolution no. 38/75 B of 15 December, 1983.
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that the use of nuclear weapons would be a vioclation of the
Charter of the United Netions and a crime against humanity,4=2
and that nuclear weapons pose the greatest danger to mankind and

to the survival of civilizaticn.<4

34. It has been argued that General Assembly resolutions on
nuclear weapons were not binding in themselves<43 and did not
offer binding interpretations of the United Nations Charter.<®
It was held that the resolutions were not accepted by a majority
of the nuclear weapon States. It was =salsoc claimed that such
resolutions would cnly be declaratory of the existence of prinéi—
ples of customary international 1law to the extent that such
principles had been recognized by the international community,
including the States “most directly affected”.47 The question
of the voting results is raised in order to prove that the’

resclutions were not binding and to minimize their wvalue, 48

35. The resolutions of the General Assembly are an important

companent in the thickening legal network on the prohibition aof

by

nuclear weapons per se. t i1s lmportant, therefore, to address

-

the issue ¢f their legs significance. Though formally most
o

ion d to Member States are mere

General Assembly resoluti

L0
W
n

ontents and the circumstanc-

d
commendations, depencding on their

{D

ar greater legal significance.

>

f their sadoption, th

s 0 h e
Thus, the Court in its sdviscry opinicn on Namibia declared that:

"it would not be correct o assume that, because the General Assembly is

43 Resolutions nos. 1883 (X¥Vi), 33/71 B, 34/83 G, 35/152 D and 36/982 I
43/58 B, 45/37 D, 47/5%8 C and 48/78 B.

44 Paragraph 47 of the Final Document of the First Special Session on
Disarmament of the General Assembly of 1978,

45 Written statemenis of the United Kingdom, para. 3.27, at p. 33;
United States, pp. 18 f.; and Trance, para. 22 at p. 34.

48 Written statement of Russis, p. 8.

47 Written statement of the United States, pp. 18 f. See also written
statement of the United Kingdom, para. 3.27, at p. 33.

48 Yritten statement of Italy, pp. 1 f.
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in principle vested with recommendatory powers, it is debarred £from
sdopting, in specific cases within the fremework of its competence,
resolutions which make determinations or have operative design.'48

They can also interact with the rules of general international
law by having a declaratory, crystallizing or generating effect

on them.S9

38. As for General Assembly resolutions on nuclear weapons, they
should be ceonsidered as declaratory of norms of general interna-
tional law because they reveal the illegality of nuclear weapons
in the light of the Charter and other rules of general interna-
tional law. There are a number of factors which enhance their
legal significance. The resoclutions are drafted in precise iegal
language, and mostly make determinations of fact =and law.51 The
voting patterns of those resclutions demonstrate a high and
consistent support from the membership of the United Nations.
Such an accumulation of resolutions can generate and result in
the formation of a rule of customary intérnational law.52 It
demonstrates continuity and ZFistinguishes those resclutions as
having stable suppert. It egually impresses the importence which
States attach to them.32 Repetiiion ¢f the resolutions &also

answers the objection <that & resolution may have only been

48 1. .C.J. Reports 187%, p. 18, para. 105 at p. 50.

30 See ABI-SAABR, Georges: La coutume dans tous ses états ou le dilemme
qu développment du droit international générsl dans un monde éclaté, in Fssays
in Honour of Roberto Ago, Dott. A. Giuffré Editore, Milano, 1887, p. 56:

"1l est possible de dire qu'a 1 heure actuelle la trés grande majorité
de la doctrine est d avis que les resoluticns normatives de 1 Assemblée
générale peuvent susciter les mémes modes d interaction avec la coutume
que csux que la Cour a identifié par rapport aux traités de codifica-
ticn, c’est-a-dire gu'elles peuvent produire les mémes effets potentiels
que ceux-ci, déclaratoires, cristallisants ou geénérateurs de régles
coutumidres.”

5% FYor example see the language of General Assembly resclution no.
38/75 B of 15 December, 1983 quoted above, supra, para. 33 at p. 13.

i 32 Judge Tanaka, dissenting cpinion, South West Africa, Second Phase,
Judgmenit, I.C.J. Reports 1965, ». 8 at p. 291.

23 (£Ff., SLOAN, Blaine: General Assembly Resolutions Revisited (Forty
Years Later), 58 B.Y.I.L., p. 132 (1887).
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adopted to please a temporary majority ‘in a certain situa-
tion.S4 There 1is also a strong moral element in the resolutions

which renders contrary practice increasingly of doubtful

legality.

27. As for the claim that General Assembly resolutions on
nuclear weapons were not declarstory of an existing custom
because the nuclear-powers, being “the most directly affected
States” have voted against them, it 1is obviously an argument
worthy of consideration, based on some truth, but not the whole
truth. For not only nuclear powers but all States of the world
are "most directly affected”, as potential recipients of nuclear
wrath, by the issue of threat or use of nuclear weapons uhder

international law.

38. The nuclear States can perhaps delay, but cannot definitely
set obstacle to the emergence and consolidation of an opinio
Juris underlying =& general rule of internaticonal law to the

feet of the 1llegslity of the ¢hreat or use of nuclesr weapons

1]
"ty
"y

r se, in any circumstance.

0
]

But even if the Court comes to the conclusion that such a

rule has not yet reached the ucltimate stage of consolidation, and
that the threat ¢r use of nucles- weapons is not prohiblted per

se; their use would still be pronibited in any circumstance , by
their effects, under the genersl rules of the law of armed

conflice

II1. The Threat or Use of Nuclear Weapons in any Circumstance

is Contrary to the Laws of Armed Conflict

38. ALl threat or use cf Zfzrce, including by nuclear weapons, is
prohibited under Article 2{4¢) of the Charter, which provides only
two exceptions to this general prohibition of the threat or use
of force, namely self-defence in accordance with Article 51 of

34 (CF., loc. cic.



the Charter and enforcement actions under Article 42 of the

Charter.

~

40. As feor enforcement action, in such cases where it deems it
necessary to apply military force to "maintain or restore inter-
national peace and security”, it is unimaginable that the Securi-
ty Council would resort to or asuthorize the use of nuclear
weapons with their wide ranging disastrous effects; that which
would surely immensely aggravate any threat to or breach of

peace, rather than restore international peace and security.

41. As to the other and more important exception to the prohibi-
tion of the use of force, as it is not subject to a prior deci-
sion by the Security Council, it has been argued that the ques-
tions put to the Court by the General Assembly and the World-
Health Assembly do not "draw a2 distinction between the use of
nuclear weapons hy the aggresscor and the use of such weapons in
self-defence”,55 and that general international 1law does not
specifically prohibit the threat or use of nuclear weapons in
self-defence.58 It wes also claimed that it would be entirely
arbitrary to exclude 2x hypothesi the =»ight of = State to rely on
es s a means of defence against a conventicnal
attack, and that there can be no =asy assumption that the use of
nuclear weapons can never be Jjustifiled in response to a conven-
ticnal attack o¢n the basis of the "disproportion” between the
two, because what mattered was +the result to be achieved by the
“defensive” sction and not the forms, substance and strength of

the action itself. It was, +thus, suggested that the guestion to
be posed was whether, in the actual circumstances of an attack,
the use of a particular nuclear weapon Was necessary in order to
defend the wviectim State?3? ¢t was finally claimed that the

possibility eof wusing nuclear =wespons 1in self-defence found

35 MWritten statement of Russia, p. 5.
58 Written statement of France, para. 18 at p. 30.

37 Written statement of the United Kingdom, para. 3.36, at p. 37 and
para. 3.40, at p. 38; see alsc written statement of France, para. 17 at pp. 28
£
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confirmation in Security Council resoluetion no. 8984 (1893), and
particularly in its preamble which fefers oqu to "any sggres-
sion"” with the use of nuclear weapons as “endangering i1nterna-
tional peace and security” “in accordance with the relevant

provisions of the Charter of the United Naticns".

42, By contesting the legality of the threat or use of nuclear
weapons, even in self-defence, it is not suggested that the
nuclear powers cannot use force in self-defence. It is simply
submitted that the use of force, even in self-defence, has to
conform with the rules of the Jjus 1In belle, and that nucléar
wegpons by their very nature and inevitsble effects fall fowl
with these rules, which are of absoclute nature and do not permit
their setting aside even in retaliation in the form of belliger-
ent reprisals. Thus, even if the State or States exercising self-’
defence were attacked by nuclear wespons this does not mean that

they may respond by nuclear weapons.

43. Reprisals are pronibited =against protected persons and’
objects according to the Geneve Convantions of 1948 and their
edditional Protocels. This prohibition ¢f reprisal 3is absolute
and applies to the use of all weapons. In consegueance, the
protected persons and gbiects can never become targets of any
attack, including nuclear attacks. The provisions of the Conven-
‘tions and the Protocols carrying this prohibition of reprisals
against protected persons and <cbjects are considered declaratory

¢f customary law.>5®

44. Moreover, paragraph 5 of Arzicle 80 of the Vienna Conven-

tions on the Law of Treaties cf 186829 and 19868890 provides

58 (JFf., PRONZITTI, Natalino: The Law of WNaval Warfare, ed. by N.
Ronzitti, Martinus Nijho®fF Zublishers, 1888, p. 47.

58 Vienna Convention on the Law of Treaties. Concluded at Vienna ocn 23
May 1888, Entered inte force on 27 Januery 1980. United Nations, Treaty
Series, Vol. 1155, p. 331.

80 Vienna Convention on the Law of Treaties Between States and Interna-
ticnal Organizations or Between International Orgenizations. Concluded at
Vienna on 21 March 1988. Not yet in forece. A/CONF.129/15.

-18-



+hat the rights cpen to an injured party, in terms of suspension
or termination of a treaty in cases of material breach, shall not
apply to treaties of “humanitarian characte}"; thus, excluding
the applicatiocn of the maxim Inadimpplenti nen est
adimplendum.®1 Hence, if a treaty of such a character was vieo-
lated by another party, the injured party or parties may not
proceed toward terminating the treaty or suspending its operation
in whole or in part, or retaliate in kind against the breaching

party. Consequently, even on the hypothesis that the use of
nuclear weapons is at all permitted, they cannot be used in
reprisals because breached treaties of “humanitarian character”
applicable in this case, notably the Geneva Conventions and their
Protocols, will still epply between ' the parties durante bellc
according to their own terms and by the application of the rules
of the law of treaties. And in any case regardless of the trea-
ties, the relevant principles and rules of humanitarian.law
expressed in these treaties are part of general international

law, They are of a Jjus cogens character and thus cannot be

waived.
43. It has been argued, hewever, that neothing in international
humanitarian law indicates that nuclear weapons were prohibited

B a

3

b

2 More parzticularly, iz

o 0

iaimed that nuclear weap-
ls of 187783 as the Dip-
P o-

ons were not pronibited by the Protaoe
om Protocols®4  had decided

atic Conference which acopteZ the

not to treat that issue.

81 Article 80, paragraph 5 provides that:

“"Paragraphs 1 to 3 dc not =zpply to provisions relating to the
oretection of the human person centained in treaties of s humanitarian
character, in particular to provisions prohibiting any form of reprisals
against persons protected by such treaties.”

82 WYritten statement of the United States, pp. 2, 7 and 21.

823 Protocols Additicnal to the Geneva Conventions of 12 Angust 1848,
and Relating to the protection ¢f Victims of International Armed Conflicts of

18977.

84 The Diplomatic Conference on Reaffirmation and Development of
International Humanitarian Law Applicable in Armed Conflicts, Geneva, 1874-77.
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48. Indeed the United States, the United Kingdom sand France made
declarations at the time of signature.and rat%fication {(by those
among them who ratified) to the effect that their understanding,
which was generally accepted by the Conference according te them,
was to consider the negotiations as well as the ensuing instru-
ments as not covering nuclear weapons. This was made in the form
of an interpretative declaration (revealing their own understand-
ing of what happened) and not &as a reservation subject to objec-
tions by other parties to the instruments; though several of the
latter did append differing interpretative declarations on this
point to their own signature or ratification. In fact, 'ihe
American, British and French declarations have unreascnably
stretched the significance of the decision of the Conference not
to deal specifically with weapons and particularly with weapons
of maés destruction and more particularly nuclear arms, leaving
it to cther fora where negotiations con their prohibition per se
“were 1n process or gbout to start. The general understanding was
that these weapons will not be addressed specifically. But this
was without prejudice Zec the applicability fto such weapons of the

neral rules of humaniiarian law which were in process of
reafiirmation and development in :he Conference. What was excliud-
ed from the ambit ¢f the Conference and the ensuing Protocols was
specific treatment of the nuclsar weapons, and not the applica-
: m as to all other weapons whether

e
Ng or non-existing vyet. This cemes clearly from the Commen-

rt
-

f the Internatiornal Ccmmittee of the Red Cross on the

c
Protocols which reads:

“"delegations agreed not o discuss nuclesr weapons. But it  cannot be
inferred from that thet the rules of Protocol I do not apply tc nuclear

wegpons. On the conftrexy, if the rules of Protocol I do not prohibit the
use of nuclear weapons, they nevertheless seriously restrict such
use 85

47. Thus, whether the Conference did or did not specifically

t
g

rataecol I to nuclesar weapons,

ol
Scuss nuclear- weapons is z rmpatter that has no bearing con the
applicability of the provisicns o

e

a
as long as the effects of <+these weapons violate the rules and

83 Para. 1851 at p. B03.
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principles expressed therein. The mere fact - that the Protocol,

o o0
L]

any other instrument, does not specifically_prohibit the use
neclear weapons, does not imply that their use is permissible

such use falls within the patterns of conduct prohibited by the

n

b

pravisions of these instruments.

48. Indeed the use of nuclear weapons violates several fundamen-
tal principles and rules of the international 1law of armed

conflicts, prominent among them are the following:

48. 1. The obligation to distinguish in all circumstances
between civilian populations and objects and military . perscnnel
and objectives: One of the most fundamental rules of humanitarian
international law is that "[t]he c¢ivilian peopulation ... as well

as individual civilians, shall not be the object of attack."ee

50. It is especially forbidden "[t]Jo destroy ... the enemy’s
property, unless such destruction ... be imperativély demanded by
the necessities of war” .27 The =attack or bombsrdment, by what-
wellings, or buildings which are

M.

ever means, of towns, villages,
undefended 1is pronikbited.Be Zgqually, in “bombardments” all
necessary precautions must be taken o spare buildings dedicated
to religion, ert, sciencs, © haritable purposes, historie monu-
ments, hospitals, and places where the sick and wounded are
collected.®® TFurthermore, it is also prohibited to attack ci-
vilian hospitals, convoys of vehizles, hospital trains, hospital
ships, aircraft exclusively employed for the removal of wounded

and sick ecivilians, or the +transport of medical personnel and

B8 Article 52(2) of the Tirs:t Protocol.

87 Articlie 23 (g) of the Hague Regulations Respecting the Laws of and
Customs of War on Land annexed to Convention No. IV of 1907.

88 Ibid., Article 25,

88 Article 27 of the First Protocol of 1977.

-21-



equipment.7®

51. In order to ensure compliance with tais prohibition the
parties to the conflict are required at all times to "distinguish
between the <c¢ivilian populaticon and combatants and between
civiliasn objects and military objectives and accordingly

direct their operations only sagainst military objectives."71 In
other words, indiscriminate attacks are absolutely prohibit-

ed .72

52. This fundamental principle of the laws of armed confliét,
most recently reiterated in the First Protocol of 1877, is a well
established and uncontested rule of general international law. It
applies to the use of any weapon old or new, existing or to come,
conventional or non-conventional. It 1is not the nature of the’
weapon as such but the effect of its use which makes it fall
under the prohibition. Thus, the most precise weapons can be used
in an indiscriminate manner. But some weapons, b& their massive

and uncontrollable effectis in terms of destruction, killing and

78 Articles 1B, 21 and 22 of the Geneva Convention Relative to the
Protection of Civilisn Perscons in Tipe of War, of 12 Angust 1949. United
Nations, Treaty Series, Yol. 75, p. 388. Also, Articles 12, 22 and 23 of the
Tirst Protocol of 1977.

71 Ibid., Articles 48 and S1{Z).

p-t

72 Jbid., article S51. According to this article indiscriminate attacks

¢) those which employ a method or means of combat the effects of
which cannct be limited as reguired by this Protocol;
and consequently ... are of a nature to strike military cbjectives and
civilians or civilian objects without distineticon.

S. Among others, the following types of attacks are to be considered as
indiscriminate:
g) an attack by bombardment by any methods or means which treats
as a single military objective a number of clearly separated and
distinet military objectives located in a city, town, village or
other area containing a similar concentration of civilians or
civilian objects; and
b) an  attack which may be expected to canse incidental loss of
civilian life, injury to civilians, damage to civilisn objects, or
a ceombinaticn thereof, which would be excessive in relation to the
con¢rete and direct military advantage anticipated.”
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pollution, are not amenable to discriminate use, directed only
against military personnel and objectives; they are constitution-
ally (I.e. by their physical nature) “indiscriminate”™ in their

effects.

53. This 1is the case of nuclear weapons. By their inherent
qualitative and quantitative characteristics, the effects of
nuclear weapons are necessarily and inescapsably cataclysmic and
indiscriminate. They cannot distinguish, it is submitted, between
combatants and non-combatants and between protected and unpre-
tected objects. They are expected to cause immense incidental
loss of civilian life, injury to civilians, damage to civilian
objects and to the environment, or a combination thereof, exces-
sive in relation tc any concrete and direct military advantage.

54. It has been contended, without being proven, that like any
ather weapons, nuclear ones can target military objectives,
particularly when they &are situated in isolated areas away from
civilian concentrations, =and that incidental damage to civilian
population and ocbjects, is collateral damage which iIs tolersted
‘tary advantage ocutwelgh

jor
ry

in humanitarian law as long as the mil

he risks .73 Thus, it cannci be sz2id before hand and in genersal
el

o

r

1=
at the use of nuclear weapons is prohibited in all cases, as it
s

will depend on the circumstances of each case.

£S. It has been argued, furthermore, that modern nuclear weapons

a

Wwere capable of precise targeting and can be, therefore, directed
against specific military bjectives without indiscriminate
effect on the c¢ivilian peopulation,”?4 and that modern weapon-
designers were able to tailor the effects of a nuclear weapon to
deal with wvarious types cof militar objectives.?3 However,
these arguments ignere, Inter glia, the surrounding natursl
environment of the objective, and the risk-factor of error which

o)

can be extremely costly In cases £ use of nuclear weapons, as

73 Written statement cf the United States, p. 22.
74 Written statement of the United Eingdom, para. 3.68, at p. 52.
73 Written statement of the United States, p. 23.
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well as the incalculable effects as to the  general environment
and the future generations, as certain effects cannot be locally
contained and can be vehicled by the natursl elements such as

water and air.

56. One should thus not be misled by the concept of the so-
called "low ¥ield nuclear weapon", which remains a nuclear weapon

with all the inherent effects and dangers of such weapons.”8

57. Apart from the fundamental principle of discrimination at
all times between military personnel and objectives and civilian
populations and objects, several other principies and rules of
the law of armed conflict also render the use of nuclear wespons
illegal in any circumstance.

Prominent smong them is the generzl principle enunciated in’
the Preamble of the Declaration of St. Petersburg of 188877

that:

"the only legitimste object which States should endeavour to accomplish
during war is to weaken the military forces of the enemy” .78

iple expressed in Axticls 22 of the Hague
e &

“the right of the belligerent to adopt mzeans of injuring the enemy is
not unlimited.”

These are, however, general injunctions, specified further inter

alie in the following principles.

S8. 2. The prohibition agsinst the use of weapons which cause

unnecessary suffering: It has been asrgued that the use of nuclear

. 78 For more details see +the thorough examination of the question of
"mlcro-nukes”, “mini-nukes” and "tiny-nukes" 1in Memorial of the Government of
the Republic of Nauru, September 1384, made in connection with the request for
and advisory opinion made by the World Health Assembly, at pp. 53-B.

77 Signed at 5t. Petersburg 29 November - 11 December 1868.
78 Ttalics added.
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weapons would not necessarily lead to =& violation of the rule
laid down in Article 23(e) of the Hague Regulations of 1907 which
forbids belligerents "to employ arms, projeétiles, or materials
calculated to cause unnecessary suffering”. It was suggested that
suffering may be called “unnecessary” only when its infliction is
not necessary to attain a lawful military advantage or greatly
exceeds what could reasonably have been considered necessary to
attain that military advantage,7® that the gquestion of whether
a specific use is in contravention of the said obligation cannot,

therefore, be answered until the exact implications, both as to

the wmilitary advantage gained and to the 1injury caused, -are

known .80

58. It was argued, furthermore, that the prohibition was intend-
ed for weapons designed to increase the injury or suffering of
the persons attacked beyond what is necessary to put them “hors

combat” ;82 for example weapons which would unnecessarily in-

flame wounds.B82

5C. Since the nineteenth century, this principle has been
enbodied in two rules: cne forbids the use ¢of poisons, while the
o]

ther prohibits the use of weapons capable of causing superfluous

ox

injuries. Nuclear weapons fall in the latter category by reason,
of their enormous blast waves, air blasts, fires, residual
nuclear radiation or radioactive fzllout, electromagnetic impuls-

es and thermal radiation which ~cause extensive “unnecessary
suffering” .23 By their poisonous effect, the use of nuclear
s

weapons also viclates the other rule as well as the 1825 Geneva

Protocol .

78  Written statement ¢f the Netherlands, para. 20. atp. 7.0n =a
similar opinion see written statement of the United Kingdom, parass. 3.64 and
3.€6, at pp. S0-32.

80 Written statement of the Netherlands, para. 22, at p. B.

81 Written statement of the United States, p. 28.

892 Written statement of the United States, f.n. B5 at p. 28.

83 (OF. General Assembly resolution no. 1853 (XVI) of 24 November, 19861.
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B1. 3. The prohibition against causing widespread, long-term anc
severe damage to the envircnment, -and thq obligation not to
prejudice the health or survival of the population: It has been
argued that the prohibition to use "methods or means of warfare
which are intended, or may be expected, to cause widespread,
long-term and severe damege to the natural environment” in the
First Protocol of 187784 did not apply to nuclear weapons on

the basis that the Protocol did not apply to such weapons.®gS

§62. However, as 1t has been demonstrated, the Protocol governs
the use and the effects of nuclear weapons. Thus, these prohibi-
tions apply to them.®® Even, if it were not used with the in-
tent to attack the environment, the use of nuclear weépons
becomes unlawful because its use will inevitably and on a wider
scale harm the environment,®7 and would thereby prejudice the

health or the survival of the population.e®

IV. The Threat or Use of Nuclear Wespons is Contrary to
Numerous other Principles and Rules of

Contemporary International Law

The fellowing are but a sample of some important principles
of contemporary internztional iaw which would be violated by the
n

T or use of nuclear weapons in any circumstance.

r
v
B0

94 Articles 33 (3) and 35 (2).
93 Written statement of the United States, pp. 28 £.

» cut "[alttacks against the natural

88 It is egqually pronibited ta Y
r isals”. Article 35 (2) of the First Protocol of

envircnment by way of
1877,

87 The violetion by nuclear weapons of rules regulating the environment
will be dealt with later, Infra, paras. 70-73 at pp.

28 Article 55 of the Tirst Protecol of 1977.
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A. The International Law of Human Rights:

83. 1. The right to life: 1t has been arguéd that the right to
life did not mean that it was not possible to deprive a person of
his life through legitimate use of force.®® Attention was drawn
to Articles 2, paragraph 2, and 15, paragraph 2, of the European
Cenvention on the Protection of Human Rights and Fundamental

Freedoms of 13950 which respectively provide that:

"Deprivation of life shall not be regarded as inflicted in contravention

of this sarticle when it results from the use of forece which ... is
absolutely necessary ... in defence of any person from unlawful violence

and that:

“No derogation from Article 2, except 1in respect of deaths resulting
from lawful acts of war ... shall be made under this provision.”

Moreover, it has been argued that according to the International
Covenant on Civil and Paolitical PRights,®© the “deliberate tak-

f it is done “"arbitrarily™ .82

ing of 1ife" 1is prohibited only if

IED

It was also argued that deathn resulting from the use of nuclear
weapens in self-defence would thus not fall under these prohibi-

tions.

84. Article B6(1) of the International Covenant on Civil and
Political Rights®2 provides that “Every human being has the

inherent right to 1ife."83 Although it 1is expected that in

88 Written statements of Russia, p. 9; and the Netherlands, para. 27,
at p. 10.

80 Artiele 6(1). United Nations, Treaty Series, Yol. 888, p. 171.

81 Written statements of the United Kingdom, pars. 3.101, at pp. 85 f.;
and United States, p. 43.

®2 United Nations, Treaty Series, Vol. 898, p. 171.

B3 See alse article 3 of the Universal Declaration of Human Rights of
1848.
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times cf war human beings, whether military or civilians, might
perish, the killing of human beings should not exceed the limits
of lawful acts of war. It should be recalled, however, that
Article 40 of the Fourth Geneva Convention stipulates that “[i]:%
is prohibited to order that there shall be no survivors". Al-
though an order to use nuclear weapons may not intend that “there
shall be noc survivors”, it 1is an indirect order to do so by
virtue of the immense lethal cepabilities of such wesapons. The
use of nuclear weapons necessarily causes wide-scale deaths, thus
"arbitrarily” depriving human beings of the right to life.

85. 2. The right to enjoy the highest attainable standard of
physical and mental health: Everyone has a right te “the edjoy—
ment of the highest attainable standard of physical and mental
health. €4 It is needless to say that the adverse effects of
nuclear explosions on the human health are immeasurable and
irreparable. Two generstions continue to suffer from the Hiroshi-
ma and Nagasaki bombs. It is noteworthy that existing wmodern
nuclear weapons may be hundreds of times more powerful and
damaging than those thrown over Japen in 1845. The use of nuclear
wespons 1s an absolute impediznent to the "enjoyment of the

nighest attainable standard ¢f physical &and mentsal health” by

v

human beings.

B. The prohibition of genocide and crimes against humanity:

866 . It has been argued that the mere use of nuclear weapons daes
not constitute genocide if it was not "committed with the intent

to destroy, in whele or in pazt, & naticnal, ethnical, rscial or

religious group” on the grounds that gehocide was a crime of
intent.®% It was, Ffurther, <claimed that the prohibition of
genocide was clearly not directed at collateral casuslties
resulting from attack on military objectives.

84 Article 12 of the International Covenant on Economic, Social and
Cultural Rights. United Nations, Treaty Series, Vol. 999, p. 3.

85 Written statements of Russia, p. §; the Netherlsnds, para. 28, at p.
10; United Ringdom, para. 3.73, p. 54; and United States, pp. 33 f.
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87. According to Article II of the Convention on the Prevention
and Punishment of the Crime of Genocide of 18488% any acts
"committed with the intent to destreoy, 1in whole or in part, a
naticnal, ethnical, racial or religiocus group” 1s considered
genocide. It has already been demonstrated that by the inherent
qualitative and quantitative characteristics of their effects,
collateral damage of the use of nuclear wespons necessarily
results in cataclysmic and indiscriminate effects, and is expect-
ed to cause immense incidental leoss of civilian life 1inevitably
excessive in reiation to any concrete and direct military advan-
tage anticipated. Therefore, their use cannot at all be justified
by stating that extensive losses in life are simply collateral

AN

damage.

68. This is of special relevance to the argument that genocide
is a crime of intent. For as long as 1t was unambiguously clear
and known before hand to the user of nuclear weapons that their
use would result in immense incidental loss-of life, how can it
5£ill be argued that nuclear weapons can be lawfully used on the
hasis that there was no intenticn te cause such wide killing, or
that thne rimary objective was something else? The question of
intent applies Lo cases where the result was vcnexpected and the
user could not have predicted its occurrence. Hence, the use of
nuclear weapons necessarily Implies an intent to destroy, or at
least not to =mind destroying, in whole or in part, the groups

within which the target is situsted.

C. The International Law of Environment:

88. It has been argued that nc international environmental
instrument 1s expressly applicable in armed conflict, or ex-
pressly prohibits or regulates <the use of nuclear weapons.®7 It

was menticoned that out of the some 300 multilateral treaties, 900

88 [nited Nations, Tregty Series, Vol. 78, p. 278.

87 Written statements of the United States, p. 34; and France, para. 286
at p. 38.
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bilateral treaties and 200 other instruments on the protecticn of
the environment scarcely any of them makes any references to the

use of nucleasar wespons.@®

70. Every ©State has, 1in accordance with the Charter of the
United Nations and the principles of international law, the
responsibility to ensure that activities within its jurisdiction
or under its control do not cause damage to the environment of
other States or areas beyond the limits of national jurisdie-
tion.®® This general rule, which figures in Principle 21 of the
Stockholm Declaration, is further specified in numerous ofher
instruments. For example the Convention for the Protection of the
World Cultural and Natural Heritage of 1872,399 and the Vienns
Convention for the Protection of the Ozone Layer of 1885101
provide that States Parties shall not take deliberate measures
which might damege the cultural or natural heritage and that they
shall +take appropriate measures to protect the environment
against adverse effects resulting from human activities which
modify or are likely to modify the ozone layer.2%2 More enm-
phatically, Principle 28 ¢ the Stockhelm Declaration of 1872

states, Iinter alia, that:

"Man and his environment must be spared <he offacts of nuclear wespons
and all other means of mess destruction.”

as the Rio Declaration

=
ih
t
1]
"
ot
o
W
L
44
-
‘..-A

It has been argued that thi
have no binding legal effec:z.>02 It is submitted, however,

that those Declarations must be seen as declaratory of the

@8 [nited Ringdom, paras. 3.109 F.

88  Principle 21 of the Stockholm Deciaraticon of the United Nations
Conference on the Human Environment of 1972, 11 JT.L.M., 1418 (1872); and
Principle 2 of the Rio Declaration. 31 7.L.M., 851 (1832).

180 1) I.L.M., 1358 (1872}.

101 12 I.L.M., 1329 (1987).

102 Articles B(3) and 2(1) of the Convention on Cultursl and Natural
Heritage, and the Ozone Layer Vienna Convention respectively.

103 Written statement of France, para. 25 at p. 39.
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evolving normative regulation for the - protection of the

environment, including from the effects of the use of nuclear

weapons.

71. It has been argued, more concretely, that the Convention on
the Prohibition of Military or Any Other Hostile Use of Environ-
mental Modification Technigues (ENMOD) of 19771C<4 was not ap-
plicable to most cases in which nuclear weapons might be used. It
was argued that the Convention was designed to deal with the

“deliberate manipulation” of the environment as a method. of

war.108

72. Article I of the ENMOD Convention provides that it. 1is
prohibited “to engage in military or any other hostile use of
environmental modification techniques having widespread, long-
lasting or severe effects as the means of destruction, damage.or
injury to &any other S5tate Party.” It alsc prohibits States from
sssisting, encoursging or inducing any State, group of States or
international eorganization L{o engage in activities contrary to
the provisions of paragraph 1 of Article I. Obviously, the use cof
nuclear weapons has such "widespread, long-lasting or severe
affects” on the environment, zs tc f2ll under the prchibition of

the Conventicn.

DP. Use of nuclear weapons violates the neutrality and the terri-
torial sovereignty of other States:

73. It has been argued that the principle of neutrality was not
a broad guarantee to neutral States of immunity from the effects
ntained that no belligerent was held
responsible for collateral damege to such States for acts of war

copmitted ouctside their territories.1¥8 In addition, it has

104 {nited Naticns, Treaty Series, Vol. 1108, p. 151.

105 Written statements of the United Kingdom, para. 3.75, at p. 56; and
United States, p. 29.

108 Written statement of the United States, pp. 31 f.
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been argued that the Court could not find that such damage would
occur without knowing the precise circumstancgs of & particular

use . 107

74 . Such arguments would render the principle of neutrality
devoid of all mesning and legal value. But in international law,
on the contrary, if a belligerent carries out & poliecy which
infringes the rights of neutrals, the latter can not only protest
but also take measures aimed at ending the illegal policy of the

belligerent. 108

75. Moreover, as was just mentioned in relation toc environmentsl
law, States have, in accordance with the Charter of the United
Nations and the principles of international law, the responsibil-
ity to ensure that =zctivities within their jurisdiection or’
contrel do not cause damage to the environment of the other
States or of aress beyond the limits of national Jjurisdic-
tion.108 However, electromagnetic impulses regulting from a
nuclear explesion at an altitude of 100 k.m. may travel to up to
1100 . m.110 Radioactive contamination may alsc reach the
neighbouring countries of the State in which the explosion

ccecurred.

758. In consequence, the use of nuclear weapons would necessarily
violate the territorial sovereignty of other States, where the
impact is bound to be felt, which is a fundamental principle of
international 1law, &and the principle of good neighbourliness

provided for in Article 74 of the Charter of the United Nations.

107 Written statement of the United Statesg, p. 32.

108  RONZITTI, Natalino: The Law of Navel Warfare, ed. by B, Ronzitti,
Martinus Nijhoff Publishers, 1988, p. 350.

108 Principle 21 of the Stockholm Declarstion of 1872 and Principle 2
of the Rio Declaration of 1932.

119 1987 WHO Repart, pera. 13 at p. 11 (French).
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77. In the light of the foregoing, Egypt maintains its submis-
sions concluding its statement of 20 June, 19935.

78. As some States have reserved the right to make further
submissions with regard to the request of the General Assembly
should the Court decide to respond to it, Egypt reserves the
right to respond to such submissions should the Court decide to
receive them and in the manner which the Court will prescribe. .
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