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FIRST MEETING 

HeId af Geneva on Wednesday, Sepfember Ist, 1928, at 21 a.m 

President : M. VAN EYSINGA. 

1, Election of the Prcsidcnt and VicscPresidenEs, 

Sir Cecil HURST (British Empire) proposed the appointment of Jonkheer van Eysinga, 
delegate of the Netherlands, as Chairman of the Conference. 

M. YOSH~DA (Japan), M. ZU~TETA (Venezuela), Count CLAUZEL (France), Baron LEHMANN 
(Liberia) and M. NEGULESCO {Roumania) supported Sir Ceci1 Hurst's proposat. 

M. VAN EYSINGA (Netherlands), hauing been elecfed Presidenl by açrlumation, took the chair. 
The PHESIDENT thanked his colleagues for the great honour which they had done to him 

personally and to his country by electing him President. He particular1y thanked Sir Cecil 
Hurst and the delegations whicb had supported the proposa1 of the delegate of the British 
Ernpi re . 

The NetherIands would appreciate at its real value this first resolution adopted by the 
Conference whjch had wished to choose as its Presidcnt the representative of the country i n  
which the Permanent Court of International Justice had its seat. 

He aIso thanked the oficials of the International Labour Organisation on behalf of the 
Conference for having placed at its disposal the room in which I t  waç meeting (A'nnex 1). 

On the recommendation of the PRESIDENT, fhe Conference decided fo appoint t ~ v o  Vice- 
Presidenls. 

M . . ~ I L O T T ~  (Italy) proposed the name of His Excellency M. Cesar Zuneta, deIegaEe of 
Venezuela. 

M. Bnmo (Uruguay) proposed the name of Sir Francis BeIl, delegate of New Zealand, 
as second Vice-President. 

These proposais were adopled by acclamation. 
M .  ZUMETA (Venezuela) expressed his thanks for the honour done t o  his country by his 

appointmcnt as Vice-President, 

.2. Rules of Proecdure of aie Conference. 
The PRESIDENT thought that i t  was unnecessary Eo appoint a ~0mmittee t o  draw up 

rules of procedure, as the delegates who were present had already often had occasion t o  work 
together at  international conferences, and he proposed that the present Conference should 
use, if necessary, the rules of procedure of the Assembly of the League of Nations. 

This proposai was adopted. 

3. Verification of thc Credentials of Dekgates. 
The PRESTDENT asked the rnernbers of the Confarence whether they thoughtit necessary 

Eo appoint a committee for the verification of credentials. He thought that such a committee 
would be superfluous, as the Secretary-General of the Conference had a very full list of al1 the 
cornrnunicatjons of the various Governments whjch had sent representatives to Geneva. A 
provisional edition of this list had already been distributed ; a second and final edition would 
be issued Iater. 

I f  was decided nol to appoint a cornrnitfee on credenlials. 

4. Publicify of the Meetings. 

The PRESIDENT asked the rnernbers of the Conference whether they deaired tha t  the 
plenary meetings should be public. P~rsonally, he was definitely in favour of publicity, 
as he considered that  the subject with whiçh the Conference \vas dealing was one of great 
importance and was of interest to many countries. The best way of preventing the disserni- 
nation of false ncws was to admit the Press and thus to ensure the speedy distribution of 
accurate information. Publjcity was al1 the more desirable inasmuch as the discussions 
which had taken place in Washington and which had lcd up t o  the present Conference had 
themsêlves been public. It  would be clearly understood that the Conference retained the 
right t o  hold a few private meetings if i t  thought fit, or to appoint cornmittees or sub-commit- 
tees which would not be public. 

Sir George FOSTER (Canada) said he entirely agreed with the views expressed by the 
President. He thought that the Conference should not be subjected to the disadvantages 
which arose £rom conducting aflairs in private. The world at large was waiting for news, and 
if i t  did not get i t  first hand reports which might n o t  be correct would be spread broadcast 



throughout the world. He lived in a country which was a near neighbour of the United States 
of America, where the discussions had been public. He thought i t  was very necessary that 
the Confercnce should adopt the same procedure. 

It was decided ihaf the plenarg meetings of the Conference should be public. The Conference 
reserued the right, however, if need be, lo hold prinate meetings, 

(The meeting was ihen opened to the public.) 

k 5 .  Programme of the Conlerencc. 

The PRESIDENT said that, before the Conference began its reaI work, he would like t o  
make certain prelirninary observations. I t  was scarcely necessary to recall the'events which 
had led up to the present Conference. Al1 the rnembers knew that  at the beginning of this 
year, on Januarv SJth, 1926, the Senate of the United States of Arnerica adopted a cesolution 
(Annex 2) in which I t  declared itself in favour of the adhes'on of the United States Eo the 
Protocol of Signature of Decernber 16th, 1920, concerning the Statute of the Permanent Court 
of International Justice, while f ormulating a certain number of reservations which f ormed the 
basis of the future discussions of the present Conference. Tlie resolution required the written 
acceptance of the five reservatiqns forrnulated by the Senatc of the United States on the part 
of each of the States signatories of the Protocol of Signature of the Statwte of the Court. 

I n  consequence of this resolution, the Secretary of State of the United States of America 
approached the various signatory Governments and asked them to give the desi~ed reply in 
writing. A letter was also sent by the United States Government t o  the Secretary-General 
of the League of Nations. It  was as a result of this communication that the Council of the 
League discussed the mattcr and that  certain observations wece made by the British represen- 
tative. The British representative laid stress, in particular, on the  fact tliat i t  was desired 
to make certain modifications in a rnultilateral instrument Act and tha t  consequently a new 
Agreement was necessary. As a result of this discussion, the Council adopted a resolution 
(Annex 3) in  which i t  proposed to  the Governments signatories of the Statute of the Court 
and t o  the United States Government that  they should send delegates to a Conference whose 
duty it mould be to solve the problems raised by the United States reservations{Annexes 
4 and  5). This invitation had been accepted by almost al1 the States signatories of the 
Protocol. The Washington Government, however, had decided, for the reasons set forth i n  its 
reply to the Secretary-General {Annex 61, t o  dectine the invitation. 

I t  rnight therefore be said that  the present Conference was Incomplete. The work for 
which i t  was summoned wust nevertheless be carried out. In what spirit should that  work 
be taken in hand ? 

He thoupht that Sir Austen Chamberlain had characterised it very happily in the obser- 
vations t o  which he (the President) had just aIluded when the British representative had said 
that  satisfaction ought to be given to the vivishes of the United States Government. 

If the Conference required a Leilmotiu for its deliberatlona, i t  could no t  do better 
than to take its inspiration frorn these words of Sir Austen Chamberlain. For what reason ? 
It appeared to him to be unnecessary to ernphasise the great importance of the  resolution of 
the Senate of the Unitcd States of Amerjca for the future life of the Court - the United States, 
which had, so to speak, been the pioneers of the great modern arbitration movement, so 
characteristic a phenornenon of contemporary world history ; which had carried out this idea in 
its policy, especially as regards the settlement .of the of tentimes very serious difficulties which 
had arisen between it and its formcr mother-country ; which during the whole of the nineteenth 
century had stood a t  the head of the movement in favour of the developrnent of arbitration 
institutions, international enquiries, conciliation and international jurisdiction ; which, when 
the need arose t o  find new forrns for the development of these institutions, had so often shown 
the  way ta  the rest of the world ; the United States of the Conventjons of Knox and Bryan, 
whose noble effort in the matter of international jurisdiction a t  the two Peace Conferences of 
1899 and 1907 had not been forgottcn : the America of Elihu Root and John Bassett Moore, 
that  worthv representative of the American people on the Permanent Court of International 
Justice - that was the country which had nowmade it known that i t  was prepared to  adhere 
t o  the Statute of the Protocol of the Permanent Court of International Justice. The manifes- 
tation of that  desire on the part of the United States of America sufficed t o  bring home to  the 
Conference the importance of -the. problem whiclz i t  had to solvc. 

Desirous as the  Conference might be to follow the line recommcnded by Sir kusten 
Chamberlain, i t  could not lose sight of the fact that the constitutjonal law of the League of 
Nations also had its exigences. Some of the reservations formulatod by the Washington 
Senate presupposed a modification of certain provisions of that constitutional law. I t  was 
therefore necessary to consider in what forrn such modification would be possible and to 
endeavour to reconcile the wishes of the United States of Arneriça with that constitutional 
,law. 

He finally reminded the delegates to the Conference that  they were there solely as repre- 
sentatives of the States signatories of the Protocol of Decémber 16th, 1920, concerning the 
Statute of the Permanent Court of International Justice. They were prescnt in no other 
capacity. This was indeed the idea wl~ich Ras indicated in the  reply from the Secretary of 
State of the United States of Arnerica to the  Secretary-General of the League, in which Iie 
contemplated t h a t  the States signatories of the Protocol of Signature of December 16th, 
1920, rnight desire t o  confer Eogether. He would, rnoreover, point out that the Conference 



was not even sitting B t  the headquarters of the League of Nations, and  he wouId take this 
opportunity of rcnewing his thanks to the oficials of the International Labour Organisation 
for thcir hospitality. 

The President observed that  the Conference had t o  consider iive reservations. He pro- 
pnsed that it should first consider their substance and then the legal form in which any reso- 
Iutions adopted by the Conference, with a view to meeting the wishes of the United States 
of America, might be drawn up. 

6. Examination of the Pirst Rcsrrvation Iomnlated hg tbe Unitcd Statcs Senate. 

The PRESIDENT read the resolutlon of the United States Senate, which was drawn up 
in the following ternis : 

" Whereas the President. under date of February 24th, 1923, transmitted a message 
t o  the Senate, sccompanied by a letter from the Secretary of State, dated February 17th, 
1923, asking the favourable advice and consent of the Senate to the adherence on the 
pwt of the Unjted States to the Protocol of December 16th, 1920, of Signature of the 
Statute for the Permanent Court of International Justice, set out in the said message 
of the President (without accepting or agreeing t o  the  Optional Clause for compulsory 
jurisdiction contained therein), upon the conditions and understandings hereafter stated, 
to be made a part of the instrument of adherence :, 

" Resolved (two-thirds of the Senabors present concurring) that the Senate advise 
and consent to the adherence on the part of the United States to the said Protoc01 of 
December 16th, 1920, and the adjoined Statute for the Permanent Court of Interna- 
tional Justice {without accepting or agreein~ to the OptionaI Clause for compulsory iuris- 
diction contained in  said Statute), and that the signature of the United States be afixed 
to  the said Protocol, subject to the following reaervations and understandings, which 
are hereby made .a part and condition of this resolution, namely : " 

The first reservation read as follows : 
"That such adherence shall not be taken t o  involve anv legal relation on the pnrt 

of the United States to the League of Nations or the assumption of any obligations by 
the United States under the Treaty of Versailles. " 

He asked the Conference to express its viems with regard to the substance of this reser- 
vation, He, for his part, considered that  there was a close connection between the Perrna- 
nent Court of International Justice on the one hand and the League of Nations on thc other. 
The United States of America, which did not desirc, for the moment a t  any rate, te become 
a Member of the League, had manifested its intention of signing the Statute of the Court. 
In these circumstances, i t  was comprehensible that  the Governrnent of the United States of 
America should have desired to emphaçise the fact that its relations with the Court would 
not irnply any Iegal relation to the League of Nations, 

M. ROLTN (Belgium) thought Chat this reservation would not give rise to any dificulty. 
Jf the Conferencc referred to the resolution concerning the establishment of the Permanent 
Court of International Justice, it would see tha t  the Protocol of the Court had been opened for 
signature not only by the States Memhers of the Leagwe but aIso by the States rnentioned 
in the Annex to  the Covenant. The United States reservation therefore merely expressed 
the Iegal situation. The United States of Arnerica (a State not a Member of the League) could 
adheie to the Protocol of the Court without its adhesion involving any acceptance or recogni- 
tion bf the League of Nations. 

The PRESIDENT thought  that al1 the  members of the Conference would share this opinion 
In,these circumstances, the Conference could' but  accept the first reservation. 

The Presiclcnt's proposai uias adopted. 

7. Examination of the Sccoad neservation formvlated by the United States Senate, . 

The PRES~DENT read the second reservation as follows : 
" That the United States sl~al i  be permitted to participate, through representatives 

designated for the purpose and upon an equality with the other States Memhers reapec- 
tively of the Council and AssernbIy of the League of Nations, in any and al1 proceedings 
of either the Council or the Assembly for the electjon of judges or deputy-judgcs of the 
Permanent Court af International Justice or for the filling of vacancies. " 

The President obsewed that  the appointment of the judges a n d  deputy-judges of the 
Court had been provided for and regulated in Articles 4-8 of the Statute of the Court. The 
United States desired to be able to collaborate in such appointments on a footing of equality 
witli the States Members of the League of Nations. 

If there were no dificulty as regards the  substance of the reservatjon, it would be a ques- 
tion of rnodifying certain provisions of the constitutional law of the League. 



M. R O ~ J N  (Bclgiurn) desircd to rnakc a'reservatjan with regard to the view expressed, 
by the President. He quite agreed that, in principle, the adhesion - ~vhich was in fact 4 ' 
provided for in thtlPrcitoco1 - of a State no t  a Mcmber of the Lcague of Nations involved, 
i n  al1 fairness, participation on a footing of eqvality in the election of the members of the 

' 

He did not think that  thiç would necessitatc a modification.of the constitutionaI rules, 
but as the President had stated that  the prcsent debate concerned anly a question of form 
he would not enter into any Eurther ~discwssion on the point. 

Sir Ceci1 H U R ~ T  (British Empire) said he would like to make it-clear that  for the purposes 
of the present discussion a,ny action takcn by the  Conference in ~onnection with any one of 
these reservations - by tIie terln '>essevations " he mcant the paragraphs of the Senate 
resolution - would not preclude its returning, if necessary, in t h e  course. of the discussion 
t o  those already examined. Hc supposed that the Confcrence mas a t  present undertaking 

already considered. 
There was a cIpse connectjon between the successive paragraphs of the resolution, and 

it rnight be necessary, when discussing the dctails of one of the later reservations, to return 
to an  earlier passage. He wished t o  be sure that, if he made no observations for the moment, 
he would be able tu do so later, if nccessary. 

The PRESIDENT thought that Sir Cecil Hurst had rightIy interpreted the views of the 
Conference. J t  was a t  present engaged on a first reading and each delegation would have 
the right t o  revert t o  the  reservations which had already been diseussed. 

He asked whether Sir Cecil Hurst had any observation to make with regard to the 
substance of the second reservation. 

Sir Cecil HURST (British Empire) replied that he satv no serious objection in principle t o  
the pa ra~ raph  of the United States resolution then under discussion. I t  appeared to  him 
that  if a State desirad t o  participate in the work of the'coirrt so closely as t o  becorne a mernber 
and t o  bear a part of the expenses, i t  was reasonably cntifled to ask for a share in the elcction 
of the judges and the deputy-judges of the Court. This rnatter would, of course, requirevery , r 

. .carefuI consideration when the Conference came to discuss the question of the form in wIzich 
effect could be given to the resolution. As regards the question of principle, however, he 
saw no çerious objection to  the adoption of t h e  rule tha t  the United States of America, if 
i t  adhered to the Protocol and particjpated in the expenses of the Court, should be allowed 
to participate in the election of the judges and deputy-judges. 

The PRESIDENT asked if any other members of the Conference had any objections to raise 

8. Examination of the  hird rd Reservation fomvlated by the United States Senate. 

The PRESIDENT read the third resewation as ~ O ~ ~ O W S  : 

" That the United States will pay a fair share of the expenses of the Court as deter- 
mined and appropriated from time to time by the Congresa of the United States. " 
The President thought that this paragraph, whicli eould hard1y be called a rescrvation , 

since it consisted in an ofler to participate in the expenses of the Court, gave rise to noobjection. 
A greed, 

9. Examination of the Fourth Resecvation Eomnulated by the United States Scnate, 
The P n ~ s r n ~ u ~  read the fourth reservation as follows : 

" That the United States may a t  any time withdraw its adherence t o  the  said Pro- 
toc01 and that  the Statute for the Permanent Court of International Justice adjoined 

' 

t o  the Protocol shall not  be amended without the consent of the United States. " 

The President pointed out that tliis paragraph dcalt priniarily with the denunciation of 
the ProtocoE oE December 16th, 1920, concerning the Statute of tlie Court and the modifi- 
cation of the regulations contained in the latter instrument. The United Statcs desired-to 
havk the right to  withdraw its adherence t o  the Pratocal aE any tirne. Tt also desired that 
the Statute of the Court should not be modificd without its consent. 

The Prcsident invitcd the rnernbcrs of the Conference to express their opinions. 

M. OSUSKY (Czechoslavakia) observed that in the Statute i f  the Court no reference . 
mas made to the question of denunciation. Tlie Conference must rernember, Izowever, that  



I the Statute was an international convention and tliat every internationa1 convention of 
the same type as the Statute of the Court implied the. right of denunciation, even if no formal 
provision were made for It. In the absence oE any provision to the contrary, thc  same rule 
applied to the right to participate in any amendments tliat miglzt eventually be made in the 
Statute, since an international convention could not be amended without the  consent of al1 
the signatories. 

He therefore had no objection of principIe t o  raise. 

Sir George FOSTER (Canada) said that  the rescrvation under consideration felI into two 
parts, and he proposed t o  raise a question witli reference Eo thc second part. 

As regards the first part of the reservation, namely, the right of the Wnitcd States of 
America to withdraw a t  any tirne its adhesion to tlie Protocol, there could be no dozibt 
that it had such a right. l-ie saw no objection to this, 

The eiïect of the second part of the reservation ~ o u l d  be to prevent the League of Nations 
from ever making a change in the Statute without the consent of the United States of America. 
The distinction between the United States of America and tlie States Members of the Laague 
was perfectIy clcar. 

According to the first rcscrvation, the United States, quite naturally and with perfect 
right, contractcd itself out of any obligation or duty imposed upon the Statcs Members of 

1 the League in carrying out the purposes of the Lcague. 1 he States, liowever, which assurned 
the responsibility of carrying out the purposes of the Leaguc were called upon to consider 
ways aiid means and methods of actioii. This was a question with which they were conti- 
nually faced. Thc United States of America was entirely outside the League and did not 
take any part in carrying out the obligations of the League. lilernbers of the League of 
Nations would, therefore, if the extrernc interpretation were placed upon the reservation, 
be giving the United States the power to prevent by its refusal any future change in the 
Statute of the Court. 

I If the Conlererice accepted this situation without any explanation or reservation, would 
not the  League, if ever it became patent t o  its fifty-five Menibers that  some change should 
.be made in the Statute of the Court, be psevented Erorn making tliat change, owing ta the 
absence of consent on the part of the United States of America 7 If, however, the situation 
were such t11at;so long as the United States of Arnerica was a member of the Court, thece 
should be no change \vithout its consent, nobody would object. He thought that  some expIa- 
natory note should be made concerning the question tvhether it was possible for the United 

1 States of America to pi-event any amendment t o  the Statute either by protesting against 
such a change or by refusing its consent thereto. This was a very important point and he 
would like to hciar some lawyers' opinioils on the matter. 

M. ROLIN (Belgium) reminded the Conferencc that  i t  had just heard M. Osusky's opinion 
with regard to the first point, narnely, deiiunciation. He thought that his colleagues would 
be agreed in rccognising tliat, if the United States of Arnerica were free to adhere to the 
Protocol, i t  was equally a t  liberty to withdraw its adhesion. The general opinion expressed 
by M. Osusky, namely, that any signatory State had the right of denunciation, ought not to 
be recorded without protest, because the utrnost prudence was required when discussing 
matters in public. 

The Protocol of the Permanent Court of International Justice \vas twofold in character. 
Fisst, i t  was an intcrnational Convention of the ordinary type, but i t  was aIso an international 
Convention constituting a Court of Justice expressly provided for in Article 14 of the Cove- 
nant of the League. The Assembly of the 1-eague itsslf settled tlie expenditure of that  
organisation, its budget, the fees of the judges and the allocation of the expenditure. There 
would be tcrrible complicatioris if Men~bers of the League, who had recognised the Court 
of Justice as the orgaii providcd for in the Covenant and who had, during a certain number 
of years, contributed t o  the expenses of the Court, were suddenly t o  declare that  the Court 
at 'The Hague was no t  the organisation contemplated by the Covenant of the League, were to 
denounce their adhesion to the Protocol, and, as Members of t h e  Courici1 or of the Assembly, 
were to refuse Eo agree that requests for advisory opinions should be addressed t o  that Court. 
This would mean dcstroying one oE the rriost essential organs of the League, 

M. Rolin was therefore of opiiiion that, if it were understood that the right of denunciation 
could be granted to  a State not a Member of the League, thc prcsent Conference was not called 
upon to,give an opinion with regard to the infinilely more scrious question whether a State 
might remain a Nlember of the Leagutl and yet denouilce the Protocol of tlie Permanent 
Court of international Justice. With regard ta  that  point he wished to  make forma1 
reservations. 

M. MARHOVITCH (Ktngdom of the Serbs, Croats and Slovenes) stated that  he had na 
objection t o  raise to the first part of this reservation. Even if i t  should place the United Statcs 
in an exceptional situation, and if i t  should mean that  its adhesion might be withdrawn a t  
any rnornci~t,  he would accept it, as he realised how necessary i t  was that  the United Statcs 
of Amcrica should adhere t o  the Permanent Court of International Justice. He agreed entirely 
with the Belgian deIcgate's view t l ~ a t  the States Members of the League did not possess the 
option of withdrawing a t  any moment tlieir adhesion 'to the Protocol, 

With regard to the second part of the reservation, he agreed with the Canadian delegate. 
According t o  M. Osusky's statcment, the question involvcd was the right claimeci by the United 
States to take part in discussions concerning any amendments to the Statute of the Permanent 



'Court 8f International Justice ; but, aecording to the text of the United States reservation, the 
question involved was that  OP its conseiit to any amendments which might be made to  the Statute 
by the compe tent orgari. If the latter were the case, he did no t think i t  would be possible to  
accept the reservatiori in its present form. On the other hand, if the United States Govern- 
ment Jaimed the right to  taKe part in discussions witli a view to amending the Statute a t  
ariy time, that right would naturally be granted. What remaingcl to be settlcd was the highly 
important question of form : By what iorrnula could a State not a Member of the Lecigue 
be permittecl to participate in discussions taking place within the League ? He reserved the 
right to revert to  this question. 

M. ERICH (Finland) entirely agreed with the reservations forrnulated b y M. Rolin withregard 
to the position of a Mernber of the League and that of a State signatory t o  the Statute of the 
Permanent Court of International Justice. He also supported the argument put forward by 
the BeIgian delegate concerning the consequences which would anse from the right to denounce 
l e  Statute of the Permanent Court. 
' M. BUERQ (Uruguay) asked for information concerning the fourth reservation. He said 
that  M. Rolin's staternerit with regard t o  the difierence between the position of States adhering 
t o  the Court which wcre Menibers and non-Menibers of the League accurateIy de fined the situa- 
tion. But what would be -the position of a Member of the League which had adhered t o  the 
Protocol if modifications were made in the Statute of the Court ? Could any Mernber signatory 
of the Protocol prevent an amendment being made ? Had any country the right of veto '? 
Could a majority impose its views on the remainder ? I t  was essential that  these points should 
be clearly settled before considering the position of the United States of America, for,;if a 
Member of the League of Nations had the right of veto, it must also be granted to the United 
States of America. 

M. OSUSKY (Czechoslovakia) observed that 'if he had heard only M. Rolin's rernarks he 
would have thought that the question under discussioii was that of the adhesion of the United 
States of America to the League. That, however, did not seem to be the case. The duty 
of the Conference was to determine the situation and the position of rnernbers of the States 
which had adhered t o  the Statute of the Court and not the duties of the Members of the 
League. 

He thought that any State, having adhered to an international Convention like the Statute 
of the Court, had the right to withdraw its adhesion ; that  was an clementary principlc of 
cornmon law. If the States which had adliered to the Statute of the Court wercat the same time 
mernbers of an associatioii called the League of Nations, and if. in consequence, certain duties 
were imposed upon them, that question was outside the scope of the presentcoiiference. 
Accordiiigly, M. flolin's protest and reservations could not apply to the statements which he 
(M. Olusky) had just made. 

' 

With regard to the second part of the foucth reservation, and more especially to Sir George 
Foster's rcmarks concerning the right to  participate in the arnendmerits, ivl.  Osuçky çonsidered 
that  every State which had adhcred to  the Statute of the Court had that  right so long as i t  
remairied a rnernber of the Court. But, naturally, as soon as a State withdrew its adhesion, 
as soon as it denounced its signature to.the Protocol of the Statute of the Court, i t  thereby 
Eorfeited al1 right to participate in the busincss of the Court os to take part in any amendrnents 
ta its Statute. 

M. DE VASCONCELLDS (Portugal) agreed with the opinion generally expressed by the 
members of the Conference with regard to the firçt part of the fourth reservation. 

He desired, however, to  raise another very important question. If a State Member of 
the League were now to propose an amendment to the Protocol of the Court, and if that  
amandment were adopted by a majority, had any State the right to  oppose the decision of 
the majority ? I t  had not. The case would be dif'ferent if arnetzdments çould o~ily be adopted 
by a unanimous vote. Since, however, a majority was sufiicient, no one had the right to 
oppose the decisions of that rnajority, 
- M. D ~ N ~ C H E R T  (Switzerland) observed that  the consideration of the fourth Arnerican 
reservatioil had raised an extremely cornplex question - that of the exact position of States 
Menibers of the League with regard to the Statute of the Court. This was to  some extent a 
preliminary question upon which the attitude which the Conference might adopt towards 
the reservation would depend. The most widely different views had just bceri expressed, 
but it saemed t o  him thac, although they appeared to be divergent, it would be possible to 
reconcile them. His hope.was bascd upon tne very origin oE the Statute of the Court, which 
was the result of a unanimous resolution adopted by the AssemSly of the League of Nations, 
followed by ratificatioii on the part of the individual States Members oS the League. The 
Permanerit Court oE International Justice provided for i n  the Covenant of the League had 
been established by a unanimous vote. I t  was therefore an accomplislied füct, 

Adhesian ta the Statute by the individual States was another matter and, indeed, the 
Assembly, in adopting the Statute by a unanimous vote, had decided that i t  would have no 
legal efrect until the majority of the States Mernbers of the League had ratified it. The Assem- 
bly might obviously have chosen another method. It  had adopted this onc for reasons of 
expediency which could be readily understood. Consequentiy, a State could be a Member of 
the League without being a mernbec of the Court, but a State, as Iong as it  was a Member of 
the League, was bound,in relation to the Statute of the Court, by the provisions of the Covariant 
itself, even If the State i n  question had not ratified the Statute of the Court, . 



Jt would appear that the Statute was an international Convention of the collective type and 
could be denounccd, As long as there wece no provisions to the contrary, a Sta te  might with- 
draw a t  will, after havinggiven reasonable notice of its intention. Thece was a further guarantee 
inherent in participation in a collective treaty, namely, that  such a treaty cou1d.not be amended 
without the consent of each of its signatories. Speakers had referred t o  a veto, but  the word 
did not appear ta  be very appropriate. What was necessary for the amendment of a treaty 
in the absence of express stipulations to the contrary was the consent of al1 the signatories. 

Finally, he thought that  the States signatories of the Statute had the right t o  withdraw 
when they desired, but that, as long as they had not done so, the Statute could not be rnodiîied 

.without their consent. 

M. Bu~~o(Uruguay}wished to  point ou t  that,with regard to the question under discussion, 
he had only asked for information and had not expressed his final opinion as regards the 
principle involved. 

h e  reserved the right t o  reply t o  the Swiçs deIegate at the next meeting. 

I The meeting rose at 1.35 p.m. 

I SECOND MEETING 

I Held af Gener~a on Wednesday, Sepiernber Ist ,  1926, at 4 p.m. 

1 Psesident: M. VAN EYSLNGA, 

I [IO. Exmination oi the Fourth Resewation iormdated by the Unitcd States Senate. 
(Coniiriuaiion.) 

The PRESIDENT surnrned up the discussion begun at the morning meeting on the faurth 
rcservation. He repeated that there wece onIy two fundamental points under discussion 
a t  the moment : (1) could the United States of Arnerica, when it  had become a signatory 
of the Statute of the Court, witbdraw its adhesion to the Protocol? (2) Would the United 
States of America, after i t  had adhered to t h e  Protocol, be on a footing of perfect equality 
with the other States signatories of the Statute of the Court when any question of amending 
the Statute arose? Those were the two fundamental questions which the Conference had now 
to discuss. 

50 far, no dificulty had arisen in the Conference in  regard to  the first question, As 
regards the secaiid, there was no essential opposition to it  but exglanations had been asked 
for concerning two points. In the firçt place, it had been said that the United States of America 
should CO-opcrate on a footing of perfect equality with the other signatory States when any 
-amendment of the Statuiq was contemplated, but that i t  should be clearly understood that, 
if the United States of America denounced the Convention, its right t o  CO-operate would 
cease after that denunciation. Fwrther, it had been stated that the word " consent "would 
perhaps scem rather amhiguous, but that  it would, nevertheless, not give rise to some difi- 
culties if it could be interpreted in the sense of " collaboration ". 

The President remindcd the Conference that certain other general questiorzs which had 
been raised during the morning meeting, interesting though thcy might be, were not, for the 
moment, on the agenda. He would rnerely remind the Conferencc, in this connection, that 
it was a fundamental principle of international law that no Power çould withdraw from its 
obligations under a treaty nor modify iEs provisions except with the consent of the contracting 
parties obtained by means of a friendly agreement. l 'his declaration, in the Protocol of 
London dated January 17th, 1871, covered the two points dealt with in the f ourth reservation. 

M. PILOTTI (Itaiy) merely wished to mention a few points which seerned to him of some 
importance. 

I t  was difficult to distinguish between tho form and the substance of the question. He 
thoughtthat, in the reservation under discussion, the form was more important than the 
substance and that  the form should be discussed Arst in order that  a conclusion might be 
reached with regard to the fourth reservation. 

The Conference should first consider what form the adherence of the United States of 
Arneriça to the Court shou1d take. If it were to take the form of a bilateral convention between 
the United States of America on the one hand and the States a t  prescnt signatories to the 
Protocol on the otller, the reservation put  forward by the United States of America would 
be wholly acceptable, because i t  was obvious that the United States of America could make 
the  right of withdrawal a condition of its adherence t o  the Convention. This right might, 
of course, be limited by a stipulation requiring notice t o  be given, but the other party could 
not accept the adherence of the United States of America without at the sama time accepting 
the reservation regarding its possible wïthdrawal. 

The amendment of the Statute of the Court was another question which wozild be decided 
automatically if the adherencc of the Unitcd States of America took the form of a bilateral 
' convention. The United States of America would always have the right to say : " We agree 
to take part in the work of the Court, but we only accept the Court in its present form and 
with its present Statute ". 
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The United States of America ~vould constitute one of the parties, Sand, all the  other States 

would form the other party, to a bilateral contract. The filial solution of th ,e ,quest io  of '' 
principle would depend on the form taken by the adherence of the United States of America 
to the Protocol. It  therefore appeared to him dillicult to consider. the question of principle 
independently from that  of the iorm chosen t o  satisfy the United States of Arnerica. 

'The President had suggested that questions which t o  a certain extent lcd the Conference 
away from i ts goal - very in teresting points, raised in  the course of thc morning's discussion, . 
aflecting the relations between the States which had already signed the Protocol - should 
be dropp~d. These questions could, of course, be left out of the discussion, because they did 
not reaily concerrz the United States of America ; they had, however, been braught up bccause , 
their solution might throw a certain amount of light on the problems raised by the request 
of the United States of Amcrica. For example, the question of denunciation had been foi- , 

mulated as follows : The United States of America could withdraw its adherence t o  the Court, 
on the ground that any Mernber of the League already adheririg to the Court had that  sight 
according to international law. He had no intention of discussing the validity of this argumeilt, 
but pointed out that the very fact of its having been put  forward showed that  the discussion 
of the relations between Members of the League of Nations adheririg to the Permanent Court ' 

of International Justice was of some importance in connectioil with the decision to be reacbed 
concerning the reguest of the United States of America. 

He then rerninded the meeting, that, in connection with the Protocol of the Court, the  
generai question of the right t o  rrenouncc international conventions had been raised that  
rnorning. The Protocol was certainly an international Convention, but i t  took the following 
f arm : 2 he Members of the League of Nations recognised the Statute approved by the Assernbly, 
which constituted, so to speak, a document for consideration,'whiçh had been seriously recorn- 
mended to the States coiicccned, but which was not yet legally binding on those who had 
signed it. Accordingly, these States recognised the Statute and declarcd that the jurisdic- 
tion contemplated . by, the Covenant of the League was precisely that  established by the , 
Statute, Heiice, the Protocol was a Convention coneluded between the Members of tbe 
League for the application ol the Covenant. Under these circumstances, he did not quite see 
how i t  was possirile for one of the States tuliich had signed the Protocol t o  declare a t  aiiy 
moment that  i t  no longer recognised the Hague Court and that  jt denounced the Convention. 
The orily possible way was for it 'to withdraw Erom the League of Nations ; that was to say, 
that i t  shouId lose its position as a Mernber of the League - the position in virtue 01 
which it had becorne a party to the Convention. 

M. BUERO (Uruguay) wished to amplify the statements he had made that morning. He 
observed, in the first place, that up to tiie present the Conference had arrived a t  no decision 
with regard to the principle of the question ; it was not discussing the United States reservation 
but studying it. E or this purpose, it was first of a l  necessary to make clear what .the present 
position was. 

Uruguay was a country which would welcorne the CO-operation of the United States of 
America. lt would make every efi'ort t o  enable the United States of America to adhere to the 
Permanent Court of international Justice. The Government of Uruguay had indeed sub- 
mitted the question to its Parliament, and he hoped that a solution would be found. 

He agreed with the Chairman's proposal that  the fourth reservation alone should be dis- ' 

cussed a t  present, but, in order t o  arrive at  a decision, i t  was first necessary t o  make cIeak . 
the preserlt position of thc States Members of the League adhering'to the Statute of the  
Permanent Court of International Justice. Various points of view had been put forward 
that morning, and the question did not appear to be so simple 5s rnjght be supposed. The 
United States reservation raised two questioiis which were essentially different - that of 
denunciation and that of arnendpents. 

As regards the first question, the Conference was not Iully in agreement with regard t o  
the position of Members of the League who had adiiered t o  fhe Protocol. How could the 
Conference decide on the attitude to be adopted with rcgard to reservations made by a country 
which, while not a Member of the League, might adhere t o  the Statute of the Court until 
the position of thc.Members of the League adl~ering to that Statute was made clear ? 

Secondly, there \vas the question of amendments t o  tlie Statute of the Court. Had 
Members of the League the right to  prevent the alteration of the Statute by their omn singlo 
vote, or was their only alternative to withdraw when an alteration was made against their 
wdl by a simple rnajority ? 

lt was essential, he thought, to decide these various questions before pronouncing an the 
reservations of the United States, 

Wirh regard to unanimity, which had been asserted to be necessary for arnending the 
Statute of the Court, lzis view was that, when once the League of Nations had approved thes 
Statute of the Court, i t  waç no further concerncd as such with that organisation and could ? 
not be called upon to'modify its Statute. The Statute constituted an international Convention, 
signed and ratified by the various Goveraments, and any amendments should be made by the 
States as signatories of tlze Protocol of Signature of the Statute of the Court and not as 
Mernbers of the League. 

Obviously, the League of Nations might submit draft amendments, but such drafts 
woiild have to be submitted for the approval of the States signatories of the Statute, in whose 

' 

hands the decision lay. 



M. Buero apofagised for having digressed, but he Lhought the points he had raived 
ought to be considered, iii ordcr that the Confereiice might corne t o  a decision witlz a ful l  - 
knowledge OF the iacts. 
' 

Sir Cccil I-IURST (Britisli Empire) stated that lie was iri the happy positiori of a previous 
speaker in tliat the considerations whicli lie desircd to ofïcr to tlie Confercrice had i n  great 
part already beeii stated hy the President Ear bettcr thün he ~ o u l d  Iiave stated tliern liimsetf. 

There remainecl oiily one point about whicli lie would likc to make some remarks. He 
referred to thc question oii wliich tlic Canadiari delegate had spokeri aI: the ruorningmeeting, 
iiarnely, the relation betweeri the  twci parts OS the fourth rcservation ; on tlie. one hand, tliat: 
the United States of America might a t  any time withdraw its adhereilce to the Protocol and, 
on tl-ie otlier, that the Statute of the Court should iiot be arnended without the  consent of 
[Iie United States of America. 

If Sir Cecil Hurst underatood Sir George Foster's rneaiiiiig aright, the lattes was afraid 
that tlic second half of tlze rescrvation would give the United States of Ainerica the right 
t o  collaborate in arneiidiiig the Statutc even aEter it lzad sigiiified its withdrawal frorn tlze 
Protocol arid, tlierefore, after its accession to the Statute of the Perrnaiient Court had 
termiriatecl. Sir Cecil Hurst could no t th i~ ik  t l ~ a t  this was the correct interprctation of the 
reservation, but i t  certainly was a point on whic11 the Conference should be qiiite clear. 

If the Senate's resolutio~i as a \vlzole were exarnined, i t  would be seen that it cmbodied 
the desire of the Unitcd Statcs Govcrilment to adhere t o  the Statute of tlie Court subject 
t o  certain conditions \vhich were enumerated in that resolution. The Conference was, a t  the 
moment, deslirig with one of tliese conditions ; i t  had already agreed a t  ttic morning meeting 
that  the first three reservatioiis appeared to contain notliing unreasonable. Tlze Coiifei-cnce 
had agi'eecl provisionally to the secoiid reservation, which stated tliat tlie United States of 
America should be allowed to  participate in the clection of the judges and deputy-judges. 
It han also agreed tliat rnorning that  it salv nothing unreasonable i n  tlie proposa1 that  the 
Unitcd States of America slzould bcar a fair sliare of the expenses of the Court. 

He could not help thinking tliat i r ~  tlie rnincls of al1 present therc was an understanding 
that those dauses would only operate during the period when the accession of the Uilited 
States of Anieriea t o  the Protocol establishing the Court was in Force - tl-iat, for instance, 
if the United States of America made ilse of its power to withdraw its adliesion to the Protocol, 
it wouild £rom that  rnoinent cease tu participate in the election of tlie judges and deputy- 
jiidges, aiicl would also ceasc, from t l iü t  moment, to bear any share in the expenses of tlie 
Court. 11 tha t  principle were true in regard to tlie secorid aiid third reservations of the Senate. 
it socrned to Sir Cecil Hurst that  i t  must also be truc of tlie second half of the fourth reser- 
vation ; that was t o  say, that, from the time when the United States of Arnerica withdrew 
its adherence to the PsotocoI, it would no longer have any right to  collaborate i n  amendrnents 
t o  thc Statute and would not a t  any rate claim that  thc Statute could not bc rnodified ~vitliout 
its consertt. In Sir Cecil 1-lurst's view, this was the reasonable interprctation of the document 
takcn as a whole, If this were the correct interpretatioii, i t  was clear that the position of the 
United States of America was a reasoriable one. Personally, lie tliought that  this fuurth 
rescrvation slzould not be accepted unleas it were specified that, if the United States of Arnerica 
witiidrew its adhercnce to tlie Protocol, i t  would no longer have the riglit to require that the 
Statutc should not be arnended withaut its consent. 

M. C ~ s . r n r s n ~  (Norway) also wished to make some remarks witli regard to the firstpart of 
the fourtli rescrvation concerning the rfght of the United Statcs of Arnerica to withdraw &rom 
tha Court at any time. 

He could not agree willz the opinion expressed by several delegates, according t o  which 
a convention wliicli contained ~ i o  provisions relating to denunciation might, as a general 
rule, be dcnounced by one of tlic signatories a t  arzy time without previous notice or with such 
provious riotice as it might care to give. That was a dangerous theory, wliich would tciid t o  
mnkc the privileges conferred by conventions of this nature practieally valuelcss, 

He \vas of opinion ,that tlze Protocol of the Permanent Court could not be denouilced 
by a signatory State, whether tliat State was a Meiriber of the Leagric of Nations or not. 
In accepting this reservation niade by the Uiiited States of America, tlie Conference~iould 
be cscating a privilege iii its favour. 

Thc adlierence of the Uiiited States of Ainerica to tlze Protocol of the court  was of such 
importance, liowever, that tlie Norwegiarl Goverrimerit was ready to accept that  reservation ; 
hut, in doing so, i t  fully realised that the United States of America woiild be lcss strictly bound 
tliereby tliaii thc other States signatories to the Protocol, 

M. ROLIN (Belgiurn) thouglit that  tlie rnernbers of thé Conference had of necessity becn 
abiigcd again to depart £rom the lirnits set for the discussion by the Chairmari, namely, Llie 
consideration of the Uriited States reservations aiid the situation of the United States of 
America with regard to the Protocol. 

Mernbcrs of the Conference had beeii led to consider the situation of thcir own countries 
when tkey were corisidering the situation of the United States of America, because the latter, 
according to the discussioris i n  the Unitcd States Senate, seerned to have considered the 
question from the poiiit of view of the principlc of strict equality of treatment with nations 
already signatories to the Protocol of the Permanent Court O£ Intcriiational Justice and 
Mcmbers of tlie League of Nations. I t  was thesefore inevitablc tha t  the Conference should 
consider to what extcnt this principle, which appeared to be accepted by the United States 
of Arneriça, involved thc acceptance of its' reservations also. 



I t  was now possible, Ize thought, after the remarks made by his colleaguos, to corne 
to  a decision on the fourtlz reservation. 

In the first place, in regard to dcnunciation, he had noticed that  a large nurnher of 
deIegations had made forma1 reservations witli regard to the principlc, wlzich indeed had 
been somewlzat too dcfinitely stated, that international treaties rnight be denour~ced uni- 
laterally. This principle, put  lerward that  morning, would clearly have serioiis cficcts on . 
the present international organisation of the world. 

As far as the Memhers of the League of Nations were ccinccrncd, it was not, he thought, 
indispensable for the Conference t o  decide whethcr or no  they had the right ta  denouncc 
the Statutc of the Court, in view of the fact  that t l~ i s  denunciation would have no effect as 
regarded tliose who remained Members of the League. As Members of the Lcague, they 
would continue t o  pay their share of the expenses of the Court, and they would continue, 
in the Assernbly and the Council, t o  take part in the election of the rnembers of the Court. 
Even if such denunciation were aIlo\tted, he did not see what its practical effect would be. 

The opiriion upheld by M. Pilotti, by the Nomregiali delegate, and by thc spcaker hirnseIf, 
that t o  accept the first part of the fourtli reservation wouId be to confer a privileged position 
on tlre United Statcs, made i t  clear that  this situatioii was perfectly legitimatc. 

What the Unitcd States wanted n7as the right t o  regard its adlierence as revocable. 
In so doilzg i t  was in no  way e~idangcring an institution whicli was necessary to t.he League, 
nor was i L  lirniting the freedom of action of tlie Members of the League. As, on the other 
hand, it would confer a certain additional authority and influence during tlze period of its 
adlierencc to  the Statute of the Court, hc saw no objection t o  granting complete satisfaction 
to  the  United States on this point. 

As regards the second part of tlzc rcservation, coiicerning the consent of the United 
States of America to any amendment of tlie Statute of the Court - the only point on which 
there rnight be a difference of opinion - he tliought that the Confererzce might take as a 
basis RI. Buero's propoaal made a t  the mornirig meeting. I t  might be wondered whethcr, 
by dernaiidiiig tliis right, thc United States of Amcrica was really claiming a position different 
from t h a t  of the Members of tlie League tlzernselves. I t  was true tliat the League couId take 
decisions unanimously in certain cases and that  i t  could,revise its Covenanl: withorit requiring 
unaiiimity of votcs and ratifications ; b u t  a prevlous question arase, wlrich rieeded a cicar 
ansmer : Cauld tlie Statute of the Court be iwevised by a majority of the Members of ,the League 
or even by a. ~inanimous decisiorz of the Assembly ? 

hlthougl~ hc regrctted tliis, he was of opinion that the Statutc couId only be revised 
witIz the forma1 consent and ratification of al1 the Members signatoriesof t he  Statute. The 
kccrnbly could indeed take unanirnous decisions on questions within its cornpetence ; but, 
in the .inatter of the Statute of tlzc Court, Article 14 of thc Covenant laid down forrnally that 
the Counçjl " shall formuIate and submit to the hlernbers of the Leaguc for adoption plarvs for 
the extablishmcnt of a Permanent Court of J~iternational Justice ". Thence i t  appcarcd that  
Article 14 required the forma1 consent of the Mcmbers of tlie League of Na Lions in the usual 
forrn, that: is to say, by signatures and ratifications. 

1-Ie thought, theretorc, that neither the AssembIy nor the Cauncilcouid modify the Statutc 
of the Court, eithcr by a rnajority or a unaninioiis vote, witbout a diplotnatic instrument 
duly signed as had beeii done in 1920. 

Perliaps one day, with the concurrence of the United States of Amcrica, i t  would be 
realiscd tha t  this constituted an omission likdy to raise difficulties and would make i t  necessary 
t o  modify the Statute of the Court ; hut, under pseserit cireumstances, when the United States 
of America required that tIie Statute of the Court should not be modificd lvithout its consent, 
he honestly thought that the United States of Amcrica was only asking for what \vas tlie 
cornmon riglît of members adhering to  that  Statute. In view of this fact, he coiisidcred tliat 
an  affirmative answer rnight be given t o  the second part of the fourth reservation. 

M. MARKOVITCI* (Kingdom of the Serbs, Croats and Slovenes) tliought that  tIie diseussioii * 

had cornpletely elucidated the situation. J t  seerned t o  him, however, that  it wauld be useful 
to sum up the debate 011 the fo~irth resewation, as the Eelgian delegate had touched on the 
real point at issue, 

If t l ~ c  Covenant laid down the rule that every dccisien of the Asscrnhly concerning the 
Statute of the Permanent Court of International Justice must be taken by a unanimous 
vote, any State was undoubtedly eiltitled tu  object to the ameiidment of the Statute, and the 
United States rescmation could thus be accepted \vitIlout difliculty. The nlhole point to be 
deeided was whether this rule was or was not laid down in the Covenant. Tlie 1920 Assernbly 
had passed tlie existing Statute by a unariimous vote. 

On the otIier hand, the first part of Articlc 5 of the Covenant corzstituted an argument 
in favour of the Belgian delegate's view. I t  was necessary to decide, thesefore, whether the 
Statute was a matter of procedure or a political or material question covered by that  clause. 
The Confercnce would thlis have t o  deal with the interpretatiori of t he  Covetiant, and he 
questioncd whether it was cornpetent to do so without reierence to tlie Council or Assembly. 

He desircd to bring t I~ i s  point to the notice of thc Conferense, altlzough he \vas prepared 
to agree to the conclusions of the Belgiari delegate, should M. Rolin's argument be supp~r ted  
by the Cqvenant, particularly by Article. 5. 



Count CLAUZEL (France) did not propose to take part in the exceedingly intcresting 
and delicate legal discussion : Tirst, because so many ernincint jurists were present and, scçondiy, 
because he intended to leave that task to M. Fromageot. Sir Cecil Hurst had stated that  
the present procccdirigs amountcd only to a discussion, on a frrst reading, of the United States 
reservations, and that, on thc second reading, in view of the  interrelation cxisting arnong al1 
the reservations, further observations might be made. He (Count Clauzel) desired, however, 
bcfore the conclusion of the discussion oii a first reading of the first four United States rcser- 
vations, to express his satisfaction with the excellent results obtained on this first day of 
the Conference, thanks to the authority and cornpetence with which the President had 
directed the proceedings. He did not doubt that  tliese results would be duly appreciated 
by the United States of America, wliicli might regard them as a proof of the desire.of al1 the 
Members of the League to collaborate witli the United Statcs of America so far as lay iri 
their powcr. 

The PRESIDENT recallcd the fact that certain delegates had raised some bcoad questions 
of international law before expressing an opinion on the United States reservations. M. Rolin, 
with his usual lucidity, had given a reply which the President regarded as settling those 
questions beyond dispute. 

He noted that no objections had been, raiscd either to  th^ first or the second part of the 
fourth reservation. All these delegates, moreover, seemed t o  be in agreement with Sir Cecil 
Hurst's view of the question raised by Sir George Foster, according t o  which the right to çolla- 
borate in the arnendrncnt of the.Statute of the Court would lapse directly the United States 
of Arnerica ceased to be a signatory t o  that Statute. It  was essentid, moreover, t o  bear in 
mind M. Markevitch's observation made that morning concerning the word " consent ", 
which was t o  be interpreted in the sensc of " collaboration ". 

In these circumstances, he noted that, at-the first reading - subject t o  tlie rigkit to reverf: 
subsequently to tlie details of the fourth reservation - no objection had been raised to either 
of the two parts of the reservation in question, i t  being agreed; as M, Pilotti had pointed out, 
that the question of forrn, as in the case of the other reservations, was to  be regarded 
as one of prime irnporta~zce. 

I l .  Examination ai the Fifth Reservation (First Part) fomulated by the United States 
Senate. 

The PRESIDENT proposed that the Conference should confine itself, in the first pIace, 
to an examination of the first part of the fifth rescrvation, which he read : 

" That the Court shall not render any advisory opinion exçept publicly aftcr due 
notice t o  al1 States adhering to the Court and to all interested States, and after public 
hearing or opportunity for hcaring given to  any State cancerned . . . " 
He noted that  the reservation requissd, in the first place, that every advisory opinion 

should be read in public, a practice already established; secondly, the Washington 
Senate desircd tiiat al1 States adhering to the Court and al1 interestad States should have an  
opportunity of expressing an opinion and discussing the question on wliidi the Court had 
becn asked to give an advisory opinion. In tliis conncction, he directed thc attention of 
tlie Conference to the amenciments made by the Court in its own Rules. Articlcs 73 and 
74 were of particuIar interest from this point of view, and he was under tlie impression 
tha t  thc amended tcxt would satisfy the desiderata named by the United States Seiiate 
i n  the first part of the fifth reservation. 

M. MARKOVITCH (Kingdom of the Serbs, Croats and Slovencs) questioned whcther tlie 
United States Government intended to  demand that  the proceedings of the Court should 
be public. Its proceedings had hitherto bccn held En secret, and only its dccisions werc 
announced in public. If the United States rcscrvation implied that  the proceedings were t o  
be public, this would nccessitate an amendment of the Statute of the Court, 

The PRESIDENT pointed out that the English text of the Senate's resolutian was guite 
clear. The first sentence of the fifth reservation read : " That the Court shall not render any 
advisory opinion . . . " The word " render " applied, he thought, only to the pronouncernent 
of judgment. 

Sir George FUSTER (Canada) confirmed the Presidcnt's view. He rnentioned that in 
Canada, and probably in the United States of Arncrica, the word " rcnder 'kapplied only t o  
the pronouncement of the judgméiit and not to the proceedings, which always took place in 
private. 

M. MARKOVITCH (Kingdom of the Serbs, Croats and Slovenes) evpressed hiinsdf satisfied 
with these explanations. 

The Conjerence uccepfed ihe firsl part of the fiffh reseruafion. 



12. Examination of tlie Fifth Reservation (Second Part) Iorrnvl~ted hy tiie Unitcd Sentes 
Senato. 

Thc PRESIDENT read the second part of thc fifth resesvatioil as Iollows : 

" , . . nor shalI it, withoul: the consent of the Uriited States, entertain any rcquest 
for an  advisory opinioil touching aiiy dispute or question in  wliich the United Statcs 
has or clairns an  interest. " 

The Fresidciit poirrted out t h a t  tliis second parl: of tlie rescrvation was pcrkaps the  one 
most closely afïecting the eoiistitution of the Leaguc. I t  appearéd - aiid this was t he  opinion 
of a number of delegates - that  the United States of Arnerica desired nothing more than to 
be placed en a footing of equality with the States Members of thc Council. I t  rernained to 
be ascertairied whether this desire had been suficiently clearly expressed. 1-Iere, ügain, It 
was a rnatter for regret. that  no United States delcgatea were preseiit, as thcy might Iiave been 
able t o  give useful explaiiations to tlie Conference. Or1 the otller hand, as the rescrvation 
touched on tlie Council's method of proccdure, delegates acquaintcd with its practices could 
certainly give the Coi~fercnce very helpf ul inf orniation. 

The reservation Iaid down that the consent of tlie Unitcd States of America \vas riecessary 
hefore the Permanent Court of Iiiternational Justicc could givc effect to certain requests for 
an advisory opinion, bu t  the question when that  coilsent could or should be giveri mas not 
dealt with i n  the reservation itself. Tliis point, which was of prime importance from the 
point of view of the Council's activities, must bc examirieil by the Conference, should the 
latter decide to comply with thc requirements of the United States. 

The meeting rose ut 6 p .m.  
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13. Extiniirititioii of the Fifth Reservatioti (Second T'art) lormulated by the Unitt:d Stntes 
Scnate (Continuation). 

Coiii-~é Rosluro~owsrcr (Polaiid) thought that the second part of the Tifth reservation 
should be examincd in the same spirit as had guided the discussion of tlze carlier reservations. 

He pointed out, in the first place, that the fifth rescrvation referrcd to the question of 
advisory opirilons. No rcfcrence whatever was made t o  these i n  thc Statute of tlie Court, 
and Lhey were orily rnentioned in Article 14 of the Covenant. Consequcntly, lor the United 
States of Arnerica, whiclz wouId only adhere to the Protocol and the, Statutc, this matter 
]rad a somewhat different legal aspcct frorn that iii which i t  presented itself to the States 
Members of thc League af Nations, which were bound by tlie Coverzant. 

The fifth reservation did not take this circurnsta~ice fully into account. I l  dealt witli 
advisory opinioizs, aiid indeed sbught: to inake rules for tlic procedure iri that respect. This 
rneant that  the United States of Arnerica rccognised tlze procedure of advisory opinioris and 
admitted that  i t  could be applied ; this was iindaubtcdly ail advaritage. On the other hand, 
i t  seemed that the reservation would makc tlie advisory procedure subjcct t o  certain guarnntees 
- which indeed appcared to be its object. 

The guararitees required by the first part of ttie reservation x~crc that  advisory opiiiioris 
sliould be rendered " publicly and after dile notice to al1 conccrncd ". . 

In tlic second part, the guarantec desired was of a.somewhat diffcrent kind. I t  appareiltly 
depended upon an expressioii of the will of the United States of Arnerica - that \vas t o  Say, 
on its consent, wlzlch was helcl to bc ilecessary in such a case. 

The question a l  issue was wlicther that guarantee was intrinsically justified. 
In the United States Senate, and even more iil the Press, the  resewation had beeii uplicld 

hy ari argument based on tlie necessity of placirig the Unitcd States of America orr ari equality 
not merely with the States hlernbers of the League but specifically with the States represented 
on the Council. The passage from Seilator \+Talsh's speech, lvhich had beeri quoted i r i  the 
iicwspapers, would be generally rerneqbered. 

Owing to  tlie unanimity rule, the States represented on tIie Council hüd it in their power 
t o  obstruct this advisory procedure, and the United States of Arncrica ought t o  be in a sirnilar 
position. At tlie same tirne, that  argument, in the form in which it was preserzted, seemed 
to  him : (1) no$ to be based upon a very exact Iegal foundation, (2) t o  be sornewhat speçious, 
aiid (3) to lay chief stress u p o i ~  co~lsiderations of international prestige. 

In his opinion, the argument did not entirely cover the terms of the fiftli seservation. 
The form of mords ernployed in the reservatioii was ccrtainly more comprehensive and gencral 
and ernbraced more than the argument put forward by Senator Walsh and in thc Press. lt 



was therefore necessary t o  go into the matter a littlc more thoroughly and t o  ask what was the  
value, to the United States of Arnerica, of being placed on an equality with the States repre- 
sented on thc Council. What \vas the point of this demand to be eonsulted~vhencver i t  was 
proposed to sct the advisory rnaçhiriery in motion in cases which concerned the United States? 

The underlying reason for this reservation appeared to be that  in adhering to  the 
Protocol of Signaturc the United States did not adhere t o  the Optional Clause regarding 
compulsory jurisdiction ; in other words, i t  accepted tlie jurisdiction of thc Court only as 
an optional jurisdiction. Having thiis secured itseif against tlie possibility of beii~g cited 
agai~ist its ïvill before the Court, the United Statcs of Arnerica was endeavouring to secure 
itself against the  other possibility ol heing involved against its will in the non-contentious 
procedurc represented by the advisory opinion. 

I t  was to he observed that this advisory procedure rnight be in respect of a dispute 
(to whieh tlie United States of America was a party) similar to tlzose which were treated by 
the coritentious procedure. Through this fifth reservation, Izowcver, tlie United States of 
America was cndeavouriiig - the contentious procedure having become inapplicable for 
want of its consent - to giiard against the  substitution of any procedure to which i t  did not 
agree. An opinion was not a j~idgment, but, at the same time, an opinion re.lating to a dispute 
or to a point of international law miglrt in practice affect a country, and that  country might 
in certain cases bc the United States of America. Tlie effect of the opinion might he that  the 
attitude and conduct of the country in question would bc.qualified, from the lcgal poirit of 
view, in a disadvantageous manner. Regarded in tliis Iight, the fifth rcservation merited not 
rnerely the Confcrence's attention but its syrnpatliy. Tt was founded upon a reasonable idea 
and must thereforc be dealt with .hy tIic Conference and received as favourabiy as the ficst 
foiir. 

M. FHOMAGEOT (France) said that tlie United States Government's fifth reservation 
called for certain observations, 'CTrhat actually happened in the Council when a disputed 
question was brought before i t  if that qucstion conceriied a country which \vas not a Mcmber 
of the Council? Tliat country was invited to send a representative to state its views before 
the Couricil. I f ,  after hcaring those statements,. the Council tbought it desirable t o  apply to  
the  Permanent Court for an opinion on thc question a t  issue, i t  had to vote upon the proposal. 
Consequently, if the United States Goverriment wcre involved, or declared that i t  was 
iizvolved, in a dispute whiçh came bcfore the Council, tliat Govcrnment would be asked 
t o  attend the Council and state its views. It  would thus have a volce in the decision as t e  the 
refercnce t o  the Pcrrnarient Court of thc question concerning which ail opinion was to be 
sought. 

Tlie dificulty became grcater wlien one came to consider what  attitude Elle United 
Statcs Govcrnrnent could take up in the Couricil or, ratlier, uilder what conditions the Council's 
decision or resolutjon urould be taken, 

If Article 5 of the Coveriarut, under which only questioiis of procedurc could bc decided 
by a majority, were to be intcrpreted as mea~zing that  a resolution t o  refer a dispute to the 
Permanent Court for an advisory opinion was not to be considered as a question of procedure 
because, in practice, i t  wouId alnost certainly lead t o  the settlement of the dispute, and tha t  
for this reason the Council's resolution had to be unanimous, i t  was very clear that  the United 
States Goverriment by itself could prcvcnt unanimity being reached unlcss, to take a more 
optimistic view, it would consent to the referencc to the Court. 

If, on the other hand, ArticIc 5 were t o  he interpreted in the sense that reference t o '  the 
Court should be regarded as a na t te r  of procedure to assist the Corancil in forming an opinion 
on the question subrnitted to it, leaving i t  free thereafter to aceept or rcject thc Court's 
opinion as i t  thought fit, the Council's resolution would iri that case hc adopted on a majoritjr 
vote, and the dispute could be referrcd to The Hague in spite of the opposition of thc United 
States Governrnent, whose, reservation would thus he iniringed because, i i i  opposition to the 
wishcs of the United States Senate, the Court would theii be giving a11 advisory opinion without 
the consent of the United States Governrnent. 

The first question to be discussed or settled was, thereforc, uilder wliat conditions the 
Council should decide t o  refer a question t o  the Permanent Court for an advisory opinion. 
The acceptance or rejection of the United States reservation dependecl on the manner in 
which thjs question was decided. 

M. R0r.r~ (Belgium) said that the two interesting opinions whicli had jus t  been given 
by Count Rostworowski and M. Frornageot approached the qiiestion from two different but  
coinplementary points of view. 

M. Rostworowski had stated that tlie United States of Arnerica \vas chiefly desirous of pre- 
venting the Pernîanent Court oE International Justice from giving an advisory opinion against 
its will in a dispute iiz which the interests of tlie United States Governrnent wcre a t  stake. 
The meansby which the United States of America desired to protect itself against such advisoiy 
opiiiioris werc sornethirig in the naturc of a riglzt of veto, or at any rate a particjpation in the 
Council's decision on a footiiig which that  country believed to be one of equality with the 
Mernbers of the Council. 

The argurncnt put forward by thc United States of America consisted in rcquiring n a t  
merely.eclua1ity of treatrnerit with Members 01 the League of Nations but  rnost-Iavoured- 
nation treatmcnt, that was t o  Say, equality of treatment with the States Mernbers of the 
Council. 



M..-Fromageot .hadbce'n Ccirisidering that aspect of the question wheti hF had stated thüt, 
in' urder t o  appseciate the force of the United States rcquest, t h e  Conferencc ouglit to consider 
nlhether aizy individuaI Meruber of the Council actually had the ripht to obstruct the CounciI 
when it  wlshed to ask for aii advisory opiriiori from the Court of Justice. 111 other words, 
was tlzc request for an advisory opinion a matter of procedure ? 

He thouiht that, even if the last questioii raised by M. Froriiageot could be settled Iiy 
a decidcd negativc, the lattcr part oE the United States reservations still appeared to be 
iinacceptable. 

Thc essential point for the United States of America was tliat the Permanerit Court 
should not give advisory opinions on questio~is in which the interests of the United States 
of Arnerica were involved. If there urere no doubt as to  the existence of those interests or 
whcther they were really a t  stakc, the United States Governmeiit might rest assured, for, 
in the well-knowii case of Eastcrn Carelia,which concerned Finland and the SovietGovernirient, 
the Permanent Court of International Justice had xefused to give an advisory opinion a t  the 
request of tlze Council, cansidering that, as the Soviet: Governmcnt was not a Member of the 
League and had not accepted the compulsory jurisdiction of the Court, iE could not agree to the 
Court pronouncing judgment by a roundabout rnethod, and by default, on a matter regarding 
wliich it was not in any way bound to acccpt that jurisdiction. 

Hence, the Conference was juatified in satisfying the United States of America, at 
any .rate with regard. t o  that  point, and in stating that, iii conformity with the ruling of the 
Permanent Court of International Justice, if United Statcs interests were recognised to cxist. 
by that Court, the latter would not give an advisory opinion t o  the Council without the consent. 
of the United States of America. 

The ~yhole djficulty was \irhether, in douhtful cases, tlic existence of United States interestv 
eould be established - however distant might be the connection between the question which 
the Couneil wjshed to put  to  the Permanent Court of International Justice and the essential 
United States interests - by a mere declaration on the part of the United States Governrnent, 
though those interests were admitted neitlier by the Council nor by the Court, and whether 
such a declsiration would b~ enoilgh to hinder the Couricil in its discussions and prevent the 
Court giving the reguested advisory opinion. - 

Tn point of fact, i t  was probable that  no dificultics ~vould arise, and he was convinccd 
that  the United States Governmcnt could be relied upon, However, he took as an instance 
the contingency that, in considering a minority question, the CounciZ might have 'to decide 
what treatmcnt should be accorded to racial rniiiarities ; tlie United States Government rnight 
bc of opinion that this was a question upon which i t  was not desirable to  appeal to  the Per- 
manent Court of International Justice, because the latter's opinion, though not directly 
affccting the United States, might be cited in conceivable disputes with neighbouring countries 
having racial minorities in United States territory. 

This example gave an idea of thc very serious diffrculties which might arise if the right 
of veto or suspension were definitely accepted, thus enabling the United States of Arnerica 
to irngcde the essential work of the Court, narnely, t o  give advisory opinions. The United 
States of America, however, had breught forward an argument. He had before him a passage. 
from Senator Walsh's speech, t o  whicli M. Rostworowski had referred. Senator Walsh, whom 
m a q  delegates had had the privilege of meeting a t  Geneva, had ccrtainly approachcd t h  
qucstion undèr discussion with genuine good-will and liberalism. After having shown the - 
dificulties involiled in the United States request, when consldered from the point of view 
of the Conference, i t  was certainly necessary t o  point out the lines on which Senator Walsh 
definecl the  fifth réservation. He said : 

7 

" Wnder the Covenant of the Lcague of Nations, eadz of the great nations had a 
representative or1 the CouncB of tlre League ; and any one of them, therefore, because 
the Council proceeds by unanimity, can prevent submission to  the Court of any request 
for an advisory opinion wliich it does not want to  'Iiave subrnittcd. This reserve gives 
ta the United States -exactIy the same power by denying to' the 'Court the jurisdiction 
t o  entertain the request for an advisory opinion with respcct tci any question concerning 
which the Uizitcd States clairns an interest. " 

The United States Government had formulated this reservation for the sake of the prin- 
ciple of equality, being convinced that  i t  was asking for no greater privilege than that already 
enjoyed by any State Member of the Council. Thus, as M. Fromageot had sbo~vn, i t  was 
logiçal - and pubIic opinion in the United States of America had no ground for surprise - t o  
consider wlzether there were not a weak and dubious link in the argurnerit of those who had 
defended the firth reservation in the Uriitcd States Seriate -a link whjch should be rejected - 
namely, as M. Fromageot had shown, the question whether the Council really needed 
unanimity in asking for advisory opinions. 

The Permanent Court of International Justicc had itself shown tllat the question left 
room for doubt, and had rescrved it, withont arriving a t  a solution. In the  case of Eastern 
Carelia, tlic Court had expressly reserved the question whether the Couiicil need or need 
not be unai~irnous wllen askiiig for advisory opinions. The Council itself had never decided 



whethcr unanimity was required in such cases. He thouglit that, although a large niimber 
of dclegates to the  League of Natioris considered i t  indisputable and essential that the Council 
could ask for and take legal advice, either from the Court or from experts in rnatters concern- 
irig whicli a Iegal point appearcd to arise, Uiere were othcrs who urere iri doubt on thc point 
and considcred i t  uncertain whethcr rcquests for advisory opinions, inasmuch as Lhey rnjght 
sometimes prcjudge the settlemeiit of thc main point at issue, could always be classed as 
questions of proçedurc. Did the Conference consider itself competent to solve that problem ? 
Hc bcgged i t  to reatise the delicate nature of such a decision. Could i t  in the absence of the 
United States of America - seeing that  the United States Scnators who Iiad defended this 
reservation and securcd its adoption were convinced tliat the Counçil should be unariimous 
cven wIien asking for advisory opinions - give even a unanimous opinion contrary t o  that  
of the United Statcs Senators and declare that - as he himsclf thought - the latter Rad been 
in error oii tlie point ? 

If the Conferencc could prove that there had been an error, and iE it  ~ o u l d  show that  
the United States Government, when bclieving it was asking rnerely for equal treatmcnt, 
had in  point of fact claimed a privilege in a matter of vital importance to the  League and 
one which could not, without grave danger to the League, be granted t o  üny one qf i ts Members 
or to any State non-Member - if i t  could be proved to public opinion in the United States 
of Amerjca and t o  the United States Senate that, in the statemei~t of reasons upon which 
the adoption of the filth reservation was based, there was an inaccuracy - though the error 
was perfectly excusable, seeing tha t  the organs of the Leaguc thernselves Iiad never arrived 
at  a decision wjtli regard t o  the mattcr - tlien he thought that, in al1 good faith, the United 
Statcs Government would probably be the first to ask t a  be allowed t o  ceconsider the fifth 
reservatioii in the light of that  new developrnent. 

If the Conference really hoped - sirice i t  accepted the basis of the Unitcd States reserva- 
fions, namely, equal treatrnerzt with the most-favoured nations in the League - that the 
applicatiori of the principle of unanimity could be corrected, ought i t  not to suggest that  
applicatiori should be made to the jurisdiction of the Court - the cornplcte irnpartialjty 
arid corripetence of which the United States recognised whcn proposing to adhere to  it - 
arid that tkic Court, which had hitherto reserved its judgment on the question, should be 
asked to deal with it, and to state definitely whether, in its opinioii, the rule of unariimity 
in thc Couilcil was of such universal applicatioii that it must alao app1y to requests for advisory 
opinioiis addreszed to the Court, or whether such rcquests could be classcd as questions of 
procedure and decided on a majority 7 

EIe felt that, whatever might be his own convictions, kt would be extrcmely diffi :ult 
for him to agrec to a rcply wliicli crudely accused the United States Senate, after its conscien- 
tiozrs consideration of the qiicstion, with having committed an error; the more ardent his 
dcfcricc of the  principle of a majority vote, the more scruples he fclt in scttingup his opinion 
as an artjele of faith, so t o  speak, against that  held bg the United States Senate. Jf tliere 
were mally no other way out of the situation, he tiiought that  the Confereiice \vas in loyalty 
nbliged t o  throw light on the matter in the only way in whiçh that light couZd be recognised 
and accepted ky public opiniori in the United States of Amerjca and by thc  United States 
Senatc itsclf, narnely, by askiiig the Permanent Court to decidc wkiether an error Iiad ~ r c p t  
in to  the; reasoniiig of the United States Govesi~meiit concerning tlie unanimity rule. ' 

Hc concliided that  the Conferencc ought to recommend to  the Council that  tlie question 
shou1d be cleared up by asking the Permanent Court of International Justice for an advisory 
opinion. No action should he taken pendlng tlie reply from the Court, so that  if the latter 
confirrncd the view tliat a majority of the Council was siificient for taking ail advjsory 
opinion, the Conference might rcply to the United States Governrncnt with regard Lo the 
majority of the rcscrvations, and indicate that, on this partiqular point, while i t  accepted 
tlic principle of the United States Government and rccognised that  when United States 
interests wcrc directly involvcd a request for an advisory opinion could not be made against 
t h e  wisfies of thc United States Goverriment, i t  fclt  that, in determining whether such an 
intercst existed, i t  was not possible t o  grant a privilcge t o  tlie United Statcs Government. 

The United States Goveriîment, hc believed, had never wjshed t o  clairn such a privjlege. 
The Conferencc would then request the United States to carnply with Lhe rnajority rule and 
particularly t o  accept the opinion of the  Permanent Court of International Justice, before 
which it could then freely bririg forward its arguments in support of the aiIeged United 
States interest. 

Sir Cecil HURST (British Empire) said Lliat Ehree most interesking contributions had 
beeii made that morning towards the subject under discussion, a subject whic11 the Chairman 
himsell Fiad statcd on the  previous day to be one of great difficulty. I t  was clear, hc thought, 
from the ~pccches which the Conference had lieard that morriing, how very serious were 
the dificulties with regard to the acceptance of the second part of the fiftli reservation for- 
mulated by the United States Senate. If he undcrstood correctIr the passage which the 
Belgiait delegate had read from t h e  speech delivered by Senator Walsh in the Senate, the 
purpose of the United States of America in forrnulating this reservation must Iiave been ta  
give itself the same position as that which was enjoyed by the States represented 011 the Council 
of the League. Thcre was nothing in the words which had beeti read to indicate tliat the United 
States of Arnerjca wished to obtain a more favourable position or, a t  any rate, one mihich 
was more privileged than that  enjoyed by other States whose represei~tatives sat on the 
Council. 



There nas one point to tvhich he would like to draw attention, as he wo~ild be very glad 
t o  hear subsequent speakers express an opinion upon it. In his view, tliere seerned to he a 
great dcal to be said i n  favour of - and perhaps a. good deal to be said againsi - accepting 
this resewation, evcrz upoii the basis that i t  was not inleiided t o  do morc - and everi if ii: 
were accepted in a form tliat would not do more - thaii give to the United States of Arnerica 
the same positiori as that occupied by the States Members of the Council, The arguments 
i n  favour of accepting it upon that  basis were, of course, that  j t  would bi3 an advalitage that  
the United States of Ainerica should participatc iri the work of the Court and sliould sign the 
Protocoi ; i t  was riot unreasonable, thcrcfore, that that  country sliould occupy tlie same 
position as that ciijoyed by the States wliose representatives served on the Council. 

On the other hand, thcre was a point which must be bornc in mind, and i t  was upon this 
point tliat. he would be gIad to  hear the views of other rnembers of the Conference. J t  must 
be rerncrnbered tliat thc representatives of States Members of the Couricil of trie League 
sat or1 the CounciI as represerztatives of  Memtiers of the 1-eague, and that: the Members of 
the League lvere burdened by al1 the obligations and duties that  were attendant upon theil* 
rnernbcrsliip. But a State tvhose represcntative was t o  erljoy the same or similar privileges, 
the sarne or siinilar rights, as those enjoyed by the States Mernhers of the League, would, 
iii reality, engoy a more favourable position, because its reprcsentative would be frec from 
the busdcils, obligatjons and respoiisibililies that rnembership of the League entailed. To 
accept t he  reservation, tliereforc, even tipon the  basis Lhat it would only confer upon the 
United States of Arnerica siniilar privileges to those enjoyed by Statcs Members of the Council, 
was r~everthcless to confer upon i t  a more favourable position, and the Goveriirnerits, therefore, 
beforc agreeing to it, must be clear in their own rninds that  i t  was reasoiiable and right to 
do so. 111 his view, ail tlze arguments for and against inclined in the direction of accepting 

' tIie reservatioli, for, everi though the United States rcpresentative would not be burdened 
by the duties and responsibilitics incumhent iipon the Members of the League, the advantagcs 
of accepting the reservations outweiglied the disadvantages, and, despite tlzc situation lvhich 
would thus be created, he thought the reservation ouglit to be acceptcd. This yas a point, 
however, t o  ~vhicli subscquent speakers would, he Iioped, devote some attentioi~. 

1-Ie then passed t o  the questions which had been dealt with, particularly by M. Froinageot. 
If it were corrccl: to interprct the statement from tlie speech of Scnator Walsh whicli M. Rolin 
had read as meaning tha t the desire of the United States of Arnerica was t o  enjoy a position 
siinilar to that  enjoyed by States whosc represeiitatives sat  on the Courzcil, il: certainly would 
appcar fram what had beeri said by M. Rolin, and aIso, he thought, from what had been 
said by M. Fromageot himself, that tlie reservation must lzave been based upon a mis- 
conception. 

If his view tvere correct as to the deductions which must'be drawn from the advjsory 
opinion given during the previous ycar by the Permanent Court at Thc Hagiie oii the question 
of the Iraq frontier, the Council, when dealing with the dispute iriider Article 15 of ,the Cove- 
nant, dealt tvith it oii the hasis of a uiianimous decision, the parties to the  dispute heing 
excluded ; if, ngain, he werc correct as t o  tlie deductjons to be made from the; opinion of the 
lozirt, it must follow that  if tlie Council, when dealing witli such a dispute, desired t o  be 
fortified by an opinion of tlie Perrnaneiit Court, thc  votes of thc  parties t o  that d i s p ~ i ~ e  - 
apart altogetlzer from tlie question of a unanimous or a majority \rote - would not bc coiinted 
in any decision iipon the question wliether or no an  advisory opinion sliould he taken. He 

, might be wrong on that point, but such was the conclusion whicl~ çeemed to  him to follom? 
from, the opjiiions Ehat the Court Iiad ~ I r eady  given regardirig the  Iraq frontier casc. 

Apart from tliis coilcliisioii, wliich to his mii~d was fairly cleas, a very great dificulty 
arose mith regard t o  the question whether a decision requestjng an advisory opinion must 
be taken by a unanimous or hy a majority vote. 14. Rolin, realising that the position was 
obscure, Izad suggested that  the Conferencc should fosthwith ask the Court itself to advise 
upon this poiiit. Sir Cecil Hiisst thought i t  would be useful to hear the viewa of other spcakercl 
on the mattes. Perhaps his Aiiglo-Saxon teniperament \vas responsible, but he doubted 
whether what rnight be termed the jurisprudence 06 the Court - and alço itç working and, 
particularly, the working of the League - had advanced sufficie~itly to make i t  wise a t  

. prcsent to try to  obtain an opinion which must to a great extent be regardcd as hinding for 
the  future. Hc uras not sure tha t i t  nlight not ho  better t o  Ieave tlie matter in some obscurity 
and allo\v the cases witll whicl-i the Couricil would Iiave to dcal in the future t o  Iridicate the 
correct rule, pcrhapa by successive opinions givcn by the Court on disputes or other matters 
referrcd to it. It ~vould, i n  fact, be better t o  wait for the rule of law to develop out of prnctical 
cases rather than to ask the Court to give a binding opinion upon a problem wliicli ai: present 
was oot ripe for solution. 

Sir Cecil Hurst would not have ventured upoo a suggestion which ran counter to tlie 
proposal of M. Rolin Iiad it no t  beerz that he coliceived it possible that thc Corifesence might 
~v i th  equal, or perllaps with cveii greater, advantage take a slightly different linc. If i t  were 
right in thiiiking that  the desire oE the United States in forrnulating its reservatioii had bcen 
rnerely to obtain fo r  itself a sirnilar position t o  that whicli was enjoyed by the States Mcrnbers 
of the Council, he was iiot cIear that  the intrinsic fairncss and the intrinsic reasonablencss 
of the United States would not lead it, if a willingness were expresscd by the States signatories 
to  the Protocol, t o  agree t o  participate on that  footing. He wondered whetlicr this solution 
would not suffice and whetlier i t  would not lead the United States of Arnerica to participate 
ori tlieae terms. the questioi-i OC a ulianimous or majority vote beir-ig left to be decided 
gradually as the working of the Council pr.ogressed in the future. 



Therewas onclast point upon which he woiildlike to express an opinionin the hope t h a t  other 
speakcrs wouId aIso deal with it. Any dccision taken by the Coilfere~ice must be orte which 
flic Governments would feel able to recornmend to  their pcoples as a pcoper course t o  foIlow. 
He would likc t o  ret~irn to the indication of the United States views as explaineci in the state- 
ment from Senator Walsh's spcech. That statement, coupled with tlie first paragrapli of the  
resolution whiçh had becn deait with on thc previous day, under the tecms of which the 
United States carefully guarded its participation iii tlze work of the Court from reçultii~g in 
any juridical obligations towards the League, slzowed, he thought, that  jt could liot Iiave 
been the intention of the United Statcs, by means of tlie rcservaticin, in aiiy way to interfere 
\vit11 thc proper fuilctioning of the T.,eague of Nations as a n  organisation, 

The United States had iiat seen fit t o  join the League ; nevcrtheless, the League was 
a very potent i~zternatioi~al machine operative arnong al1 tlie States which were parties to it. 
I-le coilld not conceive that  j t  had beeii the iiitcntion or the desire of theUnited States of Anierica 
that  i t  should, by joining the Court, in any way in tcrfere with, or hinder, tbe proper working 
of the Leaguc. Upon no other footing, hc thought, would i t  be possible for tlie Governinents 
of the Mernbers of the League Eo accept the participation of the United States of America 
in the work of thc Court. 

If tliis were the riglit understandiiig of the position, by what means would sach rights 
as were giveii to the United States of America hy the acceptance of the fifth reservation be 
cxerciscd? A t  the rno'ment, any State with a representative on the Council and which was 
in a position to vote and, thereby, to exercise a right of veto in a matter requiririg a unani- 
mous decision, must of necessity participata in ,the meeting of the Council and thcre registeç 
the vote. The great advantage of this procedure was that any vote registered wllich might 
fiavc the effcct of excrcising a veto must a t  least be registered after al1 the difliculties of 
the situation had beeii explained, after, in fact, the reptescntativc of tliat State had had the 
opporturlity of appreciating the dificulties attendant upon tlie qucstion ~ ~ i t h  which tlze 
League o'f Nations was faced. 

1-Ie took it  that  i t  could not bc contended by the fifth reservation tliat a right should 
be claimed for the Ui~itcd States of Arnerica to exercise a veto in cases where unanimity was 
requircd unless it. a t  least participated in  the meeting of the Council a t  which the decision 
was taken. If, witliout participatinfi iri any way in  such a meeting, the Governrnent of the 
United States cl~irned tlie riglit t o  interpose a veto in cases tvhcre unanirnity was required, 
i t  would indced be clairnirig a privilege whicli was very different from that  enjayed by the 
States Members of the Leaguc. Such a decision would, indeed, place the United States of 
America il1 a privilcged positioli, and, in his view, it  was not reasonable that the other Statcs 
should agrec to jt, nor djd he believe tliat the United States of Amcrica desired it. 

Such were the matters t a  which he had wished particularly t o  draw attentiori. There 
were, of course, several other difflicultjes witli regard to  the reservation now in question. 
Some of them had already been mentioned. There was, for example, the dificulty arising 
out of the wide scope of the phrase used about: " the clairning of an interest " ; there was 
some difftculty as ta  what the word " intcrest " actually entailed. Tiras i t  ail interest of a 
iuridical or of a purcly administrative nature ? Was it  rneant t o  imply anything larger tlian 
that  which was covered by Article 4 of the Covei~ant, iii which, in the last paragraph hut 
one, i t  was stated : 

" Any Member of the League iiot t.epreserited on'tlie Council shall be ihvitcd to send 
a rcpresentativc to sit as a Merilber a t  ariy meeting of the Council during the consideration 
of matters specially affcctji~g the intercsts of tliat Member of the J,eagtre. " 

These rnattcrs seemed to him for the moment, lio~vever, to be of less irnrnccliate importailcc 
than the others towards ~vhicli his principal remarks liad been dirccted. He repeated 
tl-iat he liad made tliose remarks in the hope sather of eliciting opinions from otl~er delegates 
than of expressing a final and de firiite view himself. 

The PRESIDENT reiliiiided the Confereiice that Sir Cecil Hurst, in his remarkable' spcech, 
had requcsted tlie rnemhers who had yet t o  speak that  monring or afternoon to  give tlieir 
opinions on the points t o  ~vhich tlieir attention had heen specially called. 

M. YOSHIDA (Japan) süid that, as Ear as he uridcrstood, tlte Cou~icil had neverdecreed 
that its decisions could bc taken by a majority vote. He thought that  it was beyond the 
cornpetencc of the present Conference t o  decide whethcr tlie Cou~icil should act by a unanimaus 
or n rnajority vote when seeking ail advisory opinioii from tlie Court. 

M. P r ~ o ~ r ~ r  (Italy) seconded Bi. Rolin's suggestion. If i t  wcre a question of an interpretn; 
tion of the Statiite of the Court, it was obvious tlial: a Conference of representatives of 
States signatorics of the Protocol co~ild give an opinion on the matter. But the essential 
point of the United Statcs fifth reservation was a question in volving the iriterpreta tion of 'the 
Covenant of the League and was therefore beyond the cornpetence of the Conferencc of 
States signalories, as the Japanese delegate had just said. Nevertheless, the question bad 
arisen and ail aIisxTer must he found il tlie Conference were tri arrive a t  an understanding 
regarding tlie rescrvation. 

1-Ie thought thai: the best solution had beerl suggested by M. Rolin. According to  a provi- 
sion in thc Coveiian't, the Council had tlie right t o  consult tlie Court on any point or al1 
points, arid tl-ierefore on arly point of law ivl-iich might arise t o  impede its action. If tlie 
Confercncci recommeiided the  Couiicil t o  take advalitage of that faculty, Le. ,  to consult the 
Court on the particular point under discussioil, i t  remailied withiri the scopc of the Covenant. 



Thére would be an 'additional advantage in so doing : its action would +have the effect of 
haatenin~ the estahlishrnent of a jurisprudence whjch did not yet exist, and t h e  lack of which 
Sir Cecil I-Jurst had regrettecl. I t  would, of course, be far bctter to wait until that iurisprudcnce 
w7ere cvolved in the naturaI coirrse of evenfs - until a certain number of cascs had been brotight 
before the Court - withoiit obliging the latter to givc a definite opinion on the matter irnme- 
diately. That could not be done, however, when the Conferencc ivas confronted with the  
dificultg which had just arisen out  of the United States rcservations. 

That diificiiltv must hc settled in one way or another, unless the  United States of Aniwica 
apreed to accept Sir Ce.cll Hurst's proposal ; this would be a better solution, but he did not 
think j t  was a possible one. 

In his vicw, M. Rolin's proposal could in the main he reçonciIed with Sir Cecil Hurst's 
i11 the  followinp manner : the Conference mjght make a report t o  the Cnuncil recornmendinq 
i t  to eive a mplv to  the United States of America pointing out the dificuIties attachinq to  
the fifth reservation, drawing attention ta the fact  that  t h a t  reservation cave rise to  a question 
involving an interpretation of the Covcnant which uras dificult to settle hy reason of the 
arpiirnents on either side, and adding t h a t  the only guarantee which çould be offered to  the 
United STates,of America was that-i t  should be treated on a footing'of equality with the other 
Stafe.~. If the United States of America were satisfied with such a declaration, the difficulty 
woutd be rc.moved. 

Jf ,  howcver, thjs declaration did not satisfy the  United States of America another solution 
would have to be found. This could only be done by acting upon M. Rolin's suggestion. 

Tlie question in its present aspect was even more difficult than a t  the outset. If t h e  , 

advice of the Court  wcre asked, acçount wcruld have t o  be taken, as Sir Cecil Hurst had 
rerninded the. Confcrcnce, of the provision in ArticIs 15 of the Co~enant  lvl~erebv final decisions 
of the Council concerning disputes rcferred to i.t mnst be unanirnouslv adoptcd (after the Court 
had piven its opinion), exccpt for the parties concernèd. But  ArticIe 15 also provided that 
the decision of the Council on the facts of the dispute could be taken by a rnajority vote ; 
in tha t  case. less forcc was attached to the decision than if i t  had been adopted unanirnously, 
exccpt for the parties concerned. 

The cornplex aspcet of the problem was vet another reason why an authority as univcrsally 
ïccognjscd as the Permanent Court should be asked to give its opinion on the matter. 

Therc was no suestion of conçuGing the Court as tci the cxpediencv of accepting or 
rejecting the  Uriited States reservations. According to  his interpretation of M. Ralin's proposal, 
the Coiincil, u'iing ifs power of consultiing the Court upon a n y  given problem, would consult 
i t  on the question whether a ~ e q u c s t  for an advisory opinion could be made upon a majority 
vote of the Council or Assembly, lvithoiit thereby involving the Court jn t he  prescrit issue, 
namclv, the United States resewations, Tha Court, in virtue of the new rulina. would naturally 
proceed to  make the widest possible enquiry ; i t  would ask the opinion of al1 States Members 
of the L.eague. That consultation would t o  a certain extent supply the need of a jurisprudence 
referred to by Sir Cecil Hurst. 

Moreover, evcn if the Court were consulted, the final decision of tlie States which had 
adhered t o  the Protocol would in no way be prejudged. As had been pointeà out to the 
Confcrence, the United States of America would in any case hold a favoured position, even 
if it were agreed t h a t  a request foc ari advisory opinion could be decided upon by a maj ority vote. 

That fact would have to  be taken lnto account tirhen the request for an advisory opinioii 
was submitted to the Court. ln other'words, when consulti~ig the Court, i t  should notbe 
understood that. its opinion havirig been obtained, the reply to the United States of America 
would necessarily correspond with it. The preliminary step, çonsisting of a rcq~icst for 
an advisory opinion, should not prevent full freedom of discussion concerning the purport 
of the answer to be given to  the United States of America, even when the opinion of the Court 
had been read. . - 

M. FROMAGEOT (France) desired t o  add a few further remarks. There was an initial 
question of fact with regard to the nature of advisory opinions of the  Court. It  appeared 
to  him certain that ,  if the Court asked tlie opinion of an  exper. or other third person concerning 
any question, the request for t h a t  opinion would appear as a ' s t ~ p  in the enquiry into thc 
matter, and coneequently as  a question of procedure. Theoretically, thjs was the  case with 
opjnions required from the Court, but, in practice, expericnce had ehown that  advisory opinions 
were tantamount to a decision, because of the procedure adopfcd a t  The Hague jn such 
cases, because of the hiph authority attaehi~ig t a  the  Court, and  because of tlie appeal which 
was made to al1 interesied Members of the Leagite to  express thheir viems on the case ; the 
words " legal award " had even been uscd jn the course of the discussion. 

The United Statcs of Arnerica Iiad apparently baved its contention that a unanjnzous 
vote was ileceesary on the assumption that  advisory opinions of the Court had the character 
of deçisions, lt had just been shown, hawe~er ,  and i t  was generally agreed, that  tha t  assurnp- 
Sion was doubtful,  and  that i t  was not definitely correct to say that  the opinions of the Court 
should be asked for hg the Council unanimously any morc tlian i t  \iras defrnitely correct 
that  thcy need only be asked for by a majority. 

In addition t o  this question of a rnajority or a unanimous vote, there was another which 
might serve as a n  argument for a unanjrnous vote and equally well as an  argument for a 
rnaiority vote. He relerred to the question of excliasjon, that  was to say, that  tlie parties 
which were specially concerned in a dispute had no right t o  vote. Tliis right t o  exdude the  



parties was adrni~sjble w h e ~ i  a question of principle was a t  stake. It was open to doubt 
whethcr this right also existed when i t  was a qucstion of a prelimiiiary e~iquiry and a matter 
of procedure, and whcther i t  existed for those who considcred that  the request for an 
advisory opinion was only a rnatter of procedure, while,*on the contrary, i t  was understood 
that the riglit existed if a request for aii advisory opinron were a matter of prinçiplc. 

In  a word, if a unanimous decision by the Council were necessary, a qucstion of principle 
was involved and the parties concerned wcre excluded. If, on the other hand, the question 
was merely one of procedure and of investigation, no question of principle was involved and 
the parties were not, thercfore, excluded. This point, he thought, should aIso be faken lnto 
consjdera tion. 

M. Roljn Ilad proposcd that  this very troublcsorne question ,- whjch M. Frornageot 
had been careful not to declare within the  cornpetencc of the present Conference, rnerely 
stating that it sliould be exarni~zed - shriuld be settlcd by the Permaneiit Court, which was 
entrusted as one of its duties, as had been said, witli the interpretation of the Covenant. If 
tlie question were dealt witl~ calrnly and without reference to other difficult problems, there 
was every 1jkcIihood .of its bcing settled wisely and sensibly, and more serious dificulties 
would thus be avoided. M. Fromageot therefore thought i t  quite desirable in principle that 
the opinion of the Court should be asked, but  he questioned whether this would serve any 
b useful purposc. 

If the Court declared that  the reqvest for an advisory opinion were a rnatter of principle, 
to be drcided by the unanimous vote of the Council, tlie issue would be clear. Tri  that case, 
the Unitcd States of America, if concerned in the  question, wouId not be entitled to vote, 
and its clairn that its consent muçt be obtaincd would then be ruled out. If the Court declared, 
howevcr, t h a t  the requcst Ras a mere question of procedure or investigation, a rnajoritv vote 
would be suflicjent. Here, again, the " consent " of tho United States of America ~vould not 
be necessary. Thus no purpose would be servcd by layinp the question before the Court, 
since in the rnatter undcr consideration by tlie Conference the object in vicw would not be 
attained. Siich being the case, i t  follolved tliat, in the end, with the best will in the world 
- he desired t o  emphasise how anxious the French Government was that  the United States 
of America should participate in the work of the Permanent Court - the soundest plan would 
be simply t o  adopt the formula proposcd by Sir Cecil Hurst and to explain t o  the United 
States Government that  it rniplit adherc to the Permanent Court and accede t o  the Protocol, 
bu t  tha t  it could onlv a t  most be put on a footing of equality with the Members of the League 
represented on the Council. 

M. OSUSKY (Czechoslovakia) said that  he would like to make somc remarks with regard 
to the suggestion made by M. Rolin that  the Conference should suggest t o  the Council thit 
i t  should ask for an advisory opinion frorn the Court on the question whether, when asking 
for advjsory opinions, unanimity or a simple rnajority was necessary. That question secrned 
t o  him to rajse a serious question of the interpretatiioii of the  Covenant. 

Who had thc right t o  interpret tlie Covenant in that  way? The Covenant itself was silent 
on the  point. M. Osusky was aware that Article 14 of the Cavenarit provided that  the Council 
might ask for an  advisory opinion on any dispute or question whicl~ i t  might see fit to submit 
to  the Court, but he m-ondercd whether questions of i~zterpretation af the Covenant itself 
were covered by that  provision in  Article 14. 

Could the Council delegate ta  somebody the right t o  interprct the Covenant, which bad 
hcen sipned not onIy by t h e  Members of the Council but by al1 the Members of the Lcague of 
Nations? He wondered whetlier the right of interpretation and the dclegation of that  right 
to sorneone did not bdong more to the Assembly than to the Council itself. Further, he 
would remjnd the Conference that the Covenant had not been adopted by the Assembly but 
signed by the States. 

M. Osusky had raised t l~ j s  question onlg because M. Rolin's suggestion seemed to raise 
if. Jt was truc that  the suggestion related only t o  a n  advisory opinion whjch had no obligatory 
force ; but still an advisory opinion has a capital value, so that in reality the question involved 
\vas a question of the interpretation of the Covenant. 

As rcpards the real rneaning of the second part of the fifth reservation, M. Osusky confessed 
tha t  he found it somewhat djfficult to get at it. If the United States of America had i n  vjew 
the ohjects indjcated by Senator Walsh iri his speech, i t  would, he thought, be much easjer 
t o  find the  solution. I t  was possible that  a misunderstanding had arisen. It was possible 
that, had the United States of America known the actual legal situation as regards the question 
of unanjrnity, this reservation -rr.ould have been drafted differcntly - that was to say, 
in thc sense of Senator Walsli's speech qvoted by M. Rolin. 

Under the circurnstances, M. Osusky found it  very dificuIt t o  express a definite opinion, 
as he did not know whcther the United States of Arnerica meant what Senator Walsh had 
said or something else. He wauld suggest that before taking a decision the Conference sliould 
do everything in its power to ascertain the position. 

The meeting rose af 12.20 p.m. 



14. Examiiiütion of tIie Fifth Reservatiaii (Second Part) foriiiiilated hp the Uiiited States 
Senate (con f iniratiorz of ihe disci~ssion) . 

Sir George FOSFER (Canada) said i t  Iiad heeri a great satisfactioii to him, as lie was 
sure it hacI beerl to al1 the  inemhers of tlie Çoiifererice, to  riote thc  expressions of goocl 
will with regard to  the  acLtion of tlie Ui~itecl States of Arnerjca in pnssing i ts  resoiution 
of adhererice t o  the  Court, togetlier witli its various reservations. The rcsult was probahly 
110% a l  iha t  had been expccted from the  United,Statcs, and i t  was quite witliiri the bounds 
01 trutli to  say tliat much more had really beeii expected aftcr tIie Peaçe Treaty Iiad been 
signed. Thc U~iited States, however, iri the  exercise of its omn natioiial rights, Iiad corne 
t o  the  coiidzlsion tha t  it could tiol: enter the League of Nations and undcrtake thc 
obligations which lvould tlzercby have been imposed. Tliat decision was a source of great 
disappointmeni; t o  al1 those who had participatecl in the Peacc Conference and, hc might 
Say, to the  ~ ~ o r l d  in general. 

Such disappoiiitmaxits, however, had t a  be borne, and çriticisms which arose out of 
disappointrnents and which sornctimcs tended towards a bitterness of expression Ilad iio 
real merit and ought not t o  have any real existence. Every nation had tlie siglit to  carry 
out  its own concelitioris, and althoilgh disappointments rniglit occur aiid thoughts nlight 
arise as t o  a dilferent plaii whicli mighl: Iiave been followed, the  expressiori oi 1:hose thoughts 
sliould he, and, he  thought, very generallj Iiad been, made iti a very modcrate torie aiid 
manner. No oiie qucstioned the riglit 01 any nation to take its owii course even tlioiigli 
disappoint~neiit to  o thers miglzt ensue. 

Seveil years liad passed aiid the rzcitioizal attitude of the Unitccl States towards the 
League of Nations Iiad rtot altered. Sir Georgc Foster was anxious to malic tha t  assertion. 
He wanted to iiiakc it clear in his o.rvn nziiid and to the minds of a11 iireserit that this 
gesture now madc by the  Uiiited States of Arncrica in  connection witli the World Court 
did not indicate aiiy clzange in the riational attitiide. It  was a rnatter for congratulatiori 
tha t  a gseat country like thc  United States, iii spite of the  attitude t h a t  i t  had adopted 
with referei~cc t o  tlie League as a whole, Iiad, after sonie ycars of thouglit and reflectioii, 
changed its point oE view to  tlzis estent, tha t  in one hranch a t  least of the work which had 
beeri iriitiated by the League thc Uiiited States considered tlîat i t  Iiad a duty to  pedorrn 
and a n  obligation whicll it rniglit well undertake. The League was thankful Tor tha t  
gesturc, but i t  must iiot be çoncluded tha t  t h a t  gesture and that: action indicated a change 
in thc riational and official attitude of tlie Uilitcd States towards the  Lcague. 

There rnight be rnariy reasoris which might cal1 for thc adoptioii, tvith sympathy, of 
the reservatioiis wliich had been made hy tlie United States Senate, but  the Conference 
migltt as well dismiss iiaw as latcr any thoug l~ t  tliat its syinpatlie,tiç attitude tourards thosc 
reservations should be i r~f l~~cnced by thc idea tliat ,tliis was the first step af the United 
States towards joining the League as ci. wliole. Sir Georgc Foster held the view tha t  this 
questiorz must bc npproaclzed and  decided on its meritç aloiie, and tliat the  decision t o  he 
taken should not be influenced by cxtraiieous cor~siderations or optimistic thauglits as t o  
wliat effect t l ~ i s  might have towards a clianged attitude on the part of the United States 
in the  future. 

In the first place, Sir George Poster wisl-ied ta repeat, in corroboration of tIre statement 
he had just  made, what Sie had rnentioiied the other day. The first of the series of 
reservations was a caution. The United States Governrnent said: " We propose t o  enter thtl 
Permanent Court of Interiiational Justice, but  " - aiid here is the cautiori - " do not 
run away with the idea tha t  our decision shouId be considered irz any way as a change of 
attitude towards the  Leaguc of Nations as a whole or as thc first step towards oiir entrance 

...r 

into the League. " 
That idea havine been rcrnoved. the Coiference could pass to  what lie tliought was 

tlic main object Lo be disçussed. Sii- George Foster, unfor tu~ ia te l~ ,  had iiot had-a legal 
education, and he would not put forward his opinion witli reference t o  Iegril rnatters which 
rnight arisc duriiig the  discussion of tlie reservations. He lert t h a t  duty to  tlic legal lights 
themsclves. He would, howevcr, put forward the idea tha t  i t  might be  tlic first aiid sirnple 
diity of tlze Conference to  decide whetIicr i n  prjriciplc il: could adopt and nialce good these 
reservations. When tl-iat point was decided it  coiild devote its attention to  whatever inight 
be necessary to clear away ccrtain dificultics wliiçh wo~i ld  have to  be rcrnoved beforc the 
reservations could havc their full effect. While it miglit be necessary some time of otlier 
t o  have these legal questioi~s exarnined and settled, the  Confcrcnce would not have t o  
examiiic or settle them if i t  came to  the conclusiori that  jt couid ilot accept the  reservations. 

ITirst, then, the  Conference n i w t  decide whether i t  would accept tlie reservations. His owri 
view and, he thouglit, the view of everyonc prescnt was thiç : if i t  were possible t o  accept tliese 
reservatio~~s and ,  hy  accepting thern, t o  obtain tlîe powerful adherençe to  the Court of a 
great coiintry like the United Statcs, tlien tlzey ouglit t o  he açccrpted. The Uriited States 



Iiad many lines of influeiice. Altliougli tlie Uriited States kiad not yet in:& iip its i i~ ind 
tu joiri the Lcague of Natioris, it was possible to  look hack upon a wonderful work wliicli 
the United States had done in coiitributing t o  the prirnary and central idea emboclied in 
thc Leag~ic of Natioris itself. 

The  Conference could look back over the six or  seveti years since t h e  Arrnisticc aiid 
coiisidcr wlzat thc  United States had dorze. It  had coiitribiited much of i ts  lavishly gcneroris 
output. of material wealth to  relieve the terrible caiiseqLreiices resulting Irom t h e  war. What 
nation in tlie whole horizoii could compare mith tlie United States i r ~  t h a t  ? It liad giveii 
ivorzderful assistance iri material - scienti fic, tecliriical arid Iiuriiariitariaii. Tl-ie U~zited 
Statcs had seiit incn arid morncil into al1 parts of the wor1d wliicli had been amicted hy tlic 
Great War and they liad done splciidid sPrvice in the huinaiiitariarz ficld. Irito inany fields, 
fiiiaiicial and eçoiiornic, tlie United States 11ad sent lzer best nzcii aiid woineri, who liad 
\i-oskcd iii the. spirit of arid dong  the  lines adopted by tlie League of Natioris. Çueli a 
coiitributioii stioweci iii the peoplc {if tlic Tjriited States a kindred spirit ~ 4 t h  the Mernhers 
of the League and a uriity of thouglit alid action tolvrarrds the great prirnary purposc of 
r-elievirig the world from the i ~ ~ c u b u s  of war and bringirig iii the reign r i t  peace. 

Orie stcp more had llour heen taken hy the United States in proposing, if the rcscrvatioiis 
put forwa~*d a's coiiditions for her eiitrarice were acceptecl, to  becorne hcrself a portion of 
tliüt very important branch of League effort wllich was to  introduce, in place of the old 
niethnds ol war aizd force, tlie reign 01 lam aiid the rncthods of judicial action. The Mernbers 
of the  League of Nations miist take the most ympathct ic  vicw of this gesture o i ~  bhc part 
of the United States and must examine its rncariing tlioroirghly. 

ï h c  Lcaguc liad, howcvcr, ariothcr duty to  perform. Fifty-five nations were baiided 
togcther to  work for  peace and agaiiisl: war. Tliey Iiad undcrtaken responsibjlities and 
obligations wliich required nol: only national but  ii~dividual sacrifice arid the coiisecutive 
work arid sympathetic CO-operatioii of the citisens of thc dilTerent riations \vit11 thcir 
Governmeizts. This work was Iounded upo~i  a great idea. I t  was carried out according t o  
rnctliods whicli a t  first were largely theoretical but  wcre now becorriing practical, as tlie 
difficulties wliicli had been found in tlie patli were ihernoved. The Coiiferenee had a trust 
to  dischargc, and tliat trust irnposed upoii i t  tlie duty of makirig a thorougli and cüreful 
examilration of the reservations wllich have becri attached to tlie proposal of the United 
States. 

No man iri  the Urlitcd Statcs could caviI agaiiist tliat statemeiit. Evcrybody wislied 
to  he open aiid abcive-board. The Uiiited States wislzed t o  guard its rights and privileges, 
and i t  \vas grai-ited the full right to do so. The  Mernbcrs of the League Iiad their duties also, 
and tliose duties compelled tliem t o  see tliat the prirnary principles aiid ohjects ol the  
League and the rncthods by whicli ari endeavour was being made to  carry thern out: were 
not  prejudicially aîîectcd by t h e  reservations. That  was tlie point to  which the  United 
Statcs and the League had to  corne. That  was the  duty which b0t.h had t o  perform; that  
was tlie duty of the United States to  itsclf and of the League of Nations to  its special 
nndertakings and to its Mernbers. 

Sir Geurge Foster now \vislied to  examine briefly but, if possible, consecutively the  
changes avhich would he broiigkit about if the reservations wei'e accepted as they stood. 
Hc proposed to ascertairi, if possible, whether in tlie majority of the  cases or in aiiy o11e 
of them tliey woiild prejudicially affect the  methods tvliich the League of Natioris, as a reçult 
of experience, had put  in to  operation i n  ordcr to carry out  Pts obligatior~s and the obligations 
of the associated nations. '1'0 acccp t thc rcservationsmould, of course, necessitate ecrtain changcs. 

Hc would cal1 attcritioii to tlie fact that  tlie reservatioris wcrc not direçted eitlier 
tom-ards the  Asscmbly of the League or tlie Council. As regards the fiftli reservatioii, he 
Sound, in lookiiig over the records of tlie discussioiis in tlie United States Senate; tlzat 
certaiii clianges had takeii place during thosc djscus~ioiis. Tlie fifth reservation rcad as 
follo\vs : 

" TIiat tlie Court shall iiot: rcrider aiiy advisory opiiiioii except publicly aftcr duc 
riolice to  al1 States adlicririg ,to the Court alid to all iriterested States aiid alter public 
hearing or opportuiiity for Iîearing giveri t o  any State coiicerned ; nor shüll it, without 
the conseiit of the  United ,States, entertain any request for an advisory opiiiion 
touching any dispute orquestioti in whicli the U~iitcd States htls orclaiins an interest. 'P 

Urider Lhat-reservatioii the Assembly ancl the Coulicil of tlie Lcagiic rctaitzed al1 the 
powe1.s thcy liad ever Iiad. Tlie powers of r~cither of them tvere attacked or lirnited iii 
aily way by this rescrvation. The reservation, then, was not directed towards the Assenzbly 
or the  Council of thc League, but towards the Permaiieiit Court of Interriational Justice. 
Tt. was, in Iact, a legislative nleasure by the United Statcs of America \vEiich mould beçome 
ef'fective if the reservation were acçepted. In the  Senate of the  Uiiited States legislatioii 
liad been eizactcd, whicli stipulated in a direct and rnandatory way t h a t  the Court should 
not do certain thirigs. Such a direction had nevcr been givenoeven by the  Leagtie of 
Natioiis itself. I t  would be goirig very lar  to  admit tha t  a country outside the League of 
Nations could pass what  would become, if approvcd, a mandatory order directcd t o  n 
courl: of law set u p  hy the Leaguc of Natioris and sayiiig to  t h a t  court that ,  iindei. certaiii 
circumstanccs, i t  should or sliould ~ i o t  do certain things. 

The C:ouricil and Assembly 01 thc Lcag~ie could make any requcst tliey pleased for 
advisory opinions. They werc not liinjted except irz so E;ir as they would be advised oI the 
-act that  this prohibition existed when request was made to  the Court for arz advisor31 opinion. 
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They would probabiy first ask themselves whether certain things should or should not bc 
done before the  request was sent, but the inhibition took effect when thecourt itself received 
the request r'os an advisory opinion. A different state of things wouId thcrcfore be 
creatcd from tliat which existed to-day. At present, when a request for an  advisory opinion 
tvas sent to the Coiirt,the Court acted upon i t  withaut further investigation. B u t  when 
the  resewations came into force, the Court, on receiving a request for an advisory opinion, 
would lzave to ask itself tlzc prirnary qucstioo whetlier or not it could take up the rnatter, 
since, if the United States had an interest or claimed an interest in it, the Court would 
not be abIe to deal with it. It was therefore quite clear that  the first duty of the Court would 
bc to seek information on the question whether the United States had or daimed to  have 
any interest i n  the niatlec. How was i t  to obtain an answes to the question ? The Council 
and tlzc Assernbly of the League could not give it the answer. The Court rnust go to the. 
source and must ask the United States Goverrimcnt itself if it had any iiiterest. Thc question 
would be put througl~ the proper charinels, through the Secretacy of Statc to the  Executive. 

Upon this matter it was iiecessary t o  be very clcar; othenvise it would not be possiblle 
fully to appreciatc the position. If the  reservation read t o  thc  effect t h a t  there must be 
a statemer~t of claim or of interest by the President of the United States i t  wo~ild be a 
very differerit matter, but the rcsecvation read that tlie coizsent of the United States itself 
had to  bc obtained. What did that  mean ? Sir George. Fostcr had before him an illustratioii 
01 what i t  rnight mean, an illustration taken from a speech made in the United States Senate , 

duriiig a disçussiori an  this subjeçt. 
Senator Mrillis, in the course of the discussions ori the rnatter, made use of the  followii~g 

languagc in reference t o  the fifth reservation : 

" Thcsc reservations, in effect, provide, as before stated, .that our çouritry decIines 
Eo accept the aptiorial clause for cornpulsory jurisdictioii. This in effect is tantamount 
to a declaration that tlie Court shall have, so far as our country is coiicerned, no 
jurisdictiori over aiiy case unless our Goverriment by action of the  President ancl the 
Senate shalI subrnit the case t o  the Court voluntarily and tlius give i t  jurisdictiori. " 

That passage related to the refereiice to the Court of cases irz wliicli disputes arase, 
and in connection with which a judgmeilt >vas saught. The same definition would, irz the 
opinion of tliis Senator, apply to the case of a request for an advisory opinion. The Court, 
wlien seelting to Itnow whether i t  çould proceed, and when sceking an ansver, must get 
tlie answer from the constitutional source provided. Was the reply of the Uriited States 
t o  be acccpted as sutiicie~it if given by the Presidcnt hirnself as the  Executive of the 

This opened up a very differerit intcrpretatiorz of what constituted the " Uriited States ", 
and of what would be necessary for a statement from the " United States " to have authority 
with -the Court. He could not find, from the discussions that had taken place, that  arly 
objection had beeii raised to that statement of what coristituted the propcr authority. 

There was sorriethiiig else to  be ~ io t ed  Irom tlie discussioris in tl-ic Senate t n  whidi 
Sir George Foster had rcfcrred. Reservations were proposed in the Yresident's mesmge, 
and amendments wcre made tri those reçcrvatioiis duririg their passage througli the Seliate. 
The original tcxt of the fifth reservation read as follows : 

" The United States shall be in no Inariiler bound by any adYisory opinion of the 
Permanent Court of International Justicc not rendered pursuant to a request in which 
the United States shall expressly join, in accordance with the Statute for the said 
Court: ad jo i~~cd  ta the Protocol O€ Signature of thc same to whicli the  Uriited States 
shall become sigiiatory. " 

This was very difiererit from the  reservation in its firial forni# No one in the Lcague 
of Nations could have the least objection to tlie United States makirig a declaration that  
she sliould not be bound by any advisoty opinion from a Court unless she herself had acceded 
t o  the request for that: advisory opinion. Suc11 a text \vas very difîereri t fsorn Lliat ultirnatcly 
adopted, which took the form of a mandatory direction t o  a Court not establishcd byitsclf, 
requiring tliat Court to refuse to give any advisory opiniqn asked for by t h e  Council of Ille 
Leagiie on  a question in  which the Uiiited States of Americü had or clajrned to have an 
'in terest. 

What sort of answer would the Court accept as a satisfactory reply to its question 
whethcr the  Uriited States had or claimed to have arz interest '! If tlie United States said, 
through its proper autliority, that i t  had or clairned to  have an interest in a particular 

' qnestion, had the Court any right to require proof of that interest ? Could i t  of itself go 
into the rnatter, examine'it and comc to its own conclusion on the question whettier the 
United States had an interest ? l t  seerned t o  Sir George Foster that  the answer t o  botli 
questions was i n  tlie iiegative. What the  Court'would have t a  do would be t o  accept a 
statement from the Uiiited States that  it clairned au iiiterest, and that  ~vould  settle tlae 
matter. That  question, therefore, cr~uld riot bc proriounced on: by tlie Court. 

The Canferencc might look aE previous experiei~ce and the metlzods suggested by tha t  
experience. I t  would bc sccn what aii immense diffcrence there would be if the  reservation 
were acçcptcd. The f?rst: thing tliat would happen, under the best of circurnstanccs, ~vorild 
be great delay. If ari advisory opinion were reguired on a question which had ariseli 
suddenly and which called for an almost immediatc decision, or  one wtrhich sliould be takeii 
as quickly as possible if success were to he achieved, the first thing that would occur would 
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be delay. If the Congressman whose words Sir George Foster had quoted had given a propér . 
idea of what coristituted the United States authosity, that authority wwas not the Prcsiuerit 
01 the United States, but the President in conjurzctiori with the Senate. lriterrniriahle delays 
mignt result from a situation of: that  kind- ' ïhe  Seiiate was a very important au thor i~y  
in me United States and claimed very important powers with refere~ice to a11 foreign aiiairs. 
If, tlierefore, the  Court had to wait urrtil ir obtained. from thc Unitecl States a rcpiy drafted 
as a result of consultations between the President and the Scnate, the delay rnight be 
alrnost interminable. 'I'iiis was the situation which had to be faced. 'l'hcrc migiit be a 
cauiitcrhalaricirig advantage, but i t  was necessary t e  know exactly what woula happen, 
and  then in the Iight of thar. ~nowledge i t  would be possible to decide whether the advairtages 
outweighed the uiçadvaritages. AFivisory opiriioris urerc autliorised by the Covenant, ilad 
bccri tised to grcat advantage in the operaclons of the League, and apparently would be 
more largely used iir the fu~ure.  Could the League aflord zo bc unduly harnpered in their 
usc or t o  be virtually deprived of that  use *l 

There was a furtlier point which was important. The League of Natioiis was ari 
experirnent built up on certain principles wliich had been accepted by the nations composing - 

it, in pursuit of an ideal whicri couLd only be realised after long etiort. II: was found as 
experience was gained that  certain rules or statutes laid clown early in its work rnight 
berietiçially be ci~angcd, and, having thus ascertained what changes were necessary, i t  
desired to make them as occasion arose. If experience showed that tliese continucius changes 
were necessary, a diiiiculty would result, If these reservatioris, which would beconle bindirig, 
were accepted no provision was made for their modification should sucli modilication be 
showri by experiençe t o  be necessary. On the conlrary, any change became conlaligent upon 
the conseiit of the United States. Ili Sir George Poster's view, experiençe woulti demarid 
changes in tlie future as regards questions ol  yroccdure, many of wliicli would not need 
to  be decided by unanimity. Hut  tnis reservation, if adopted without any qualifying clause, 
would be bindirig and would hinder the progress of the League in the Iuture ; as a result, 
fifty or sixty worId nations, uporz whom feli the burden ana resporisibility oE carrying on 
thc work of the  League, would be unable to modify and Change its methods except witli 
the permission of one nation which stood outside, free from al1 responsibilities, and whicli 
naturally was not in sympathy with its work. 

This ought not to be the case. If the League of Nations were t o  make progress ancl 
I to attain its ~deal,  the present rescrvation, if aecepted, should be drafted iri suçh a rnar~rzer 

as nol to hinder the evolution necessary for  the reaIisation of that  ideal. 
Tliese wcre two of the principal objections whicli Sir George Foster had t o  the reservations 

now under discussion. He took his stand upori the general principle - and in that respect 
he would reply, t o  a certain extent, to a suggestion made hy Sir Cecil Hurst - tliat tbe 
Confererice snould face some of the practical questioiis which he had rnentioned. 

1 

I t  was necessary to take the United States presentation as given in thcse ~eservations 
and start from their basic idea. Thase reservations must be taken as honcst, straigt~tfolwai-d 
expressions of the spirit of the  United States. The main idea of the Uiiited btatcs, the 
cornmon basis upon which Senator CValsb founded his argument in that  short extraet which 
liad been read, w- tliat tliere should be equality of treatment. Upoii tliat basis of equality 
of treatrnent Sir George Fostec was prepaced to accept, and to accept most cordially, the  
participatioil of the United States of Arnerica in the Court. The United States nzust be 
put on exactly the same level and on tlie same plane, as regards rights, privileges and  
conditions, as a Member of the League. The Members of the League were collaborators in 
the institution known as the League of Nations and accepted the obligations iizvolvcd 
therein. 'riie Unitcd States was not  a participant in this institution ; i t  was free from 
al1 the obligations and duties of the League. This being ao, the  United States  had, as Sir 
Cecil Hurst Iiad said, really a prefere~itial position. Sir George Foster would willingly give 
it tEiat position, and he thought that  everybody would. But it was necessary to return Lo 
the  question of these conditions of equality. 
. He was confident t ha t .  the  real intention of the United States was to obtain this 
equality of treatment and no more. It  lzad stated that  i t  did not wish to have anythirig t o  
do with tlze Leagtie of Nations - neither t o  assume its obligations nor to participale in 

l its activities. . I f ,  then, certain things were diîîerent from what the  United States had believed 
were opposed to this equa1ity and hurtful to the spirit and activity of the League, i t  rnust 
be stated in al1 Erankness and loyalty. Let us  accept a situation of true equality, let us face 
the difficulties that  have causcd the formulation. of these reservations and consider what 
steps. c;an be taken to eliminate al1 inequality and a t  the same time prescrvir thc ncccssasy 
powers of the Lcaguc. 

Suc11 were the  tliouglits to which Sir George Foster fdt ht: should give liis atteiitioii, 
t o  whicli al1 the members of the CorîEerence ought to give theiî attention without any spirit 
of opposition and with no idea of trying t o  keep the Uiiited States a t  a distance, Everjrone 
desired the adbesioii of the  United States ; of.this there was not theslightest doubt. Every- 
body would be delighted whcn tlie United States adhered to the Court and when i t  Eorrned 
a .part of this important organisation. But everyorze kad a duty t o  perform and, i n  
Sir George Foster's vicw, the United States shouIcl be asked to examine the dilliculties - 
dificulties which were not theoretical but practjcal and which were not questions of dignity 
o r  prestige, b u t  whicli concerned .purely and simply the  normal activity of the League. 
The United Statcs should be asked to re-examine the question of real difïerence and to see 



if i t  were not possible t o  obtaiii tlie equality of treatment for whicl~ i t  asked without 
endangering the activity of the League and of the Court itself. 

M. BUEHO (Uruguay) apologised, firçt of all, £or taking part  in tlze discussion, as he felt 
some difidence iii entering i ~ i t a  thc debate after hearirig the lucid statement made by the 
Canadiari delegate. He thouglit, however, that  his persona1 point of view might perhaps 
be of some use to the Conîerence. 

He was in favour of accepting eveii the fifth reservation, because he considered tha t  
the substance of the question, that  was t o  say, tlzc clairn of the  United Statcs, lzad beeil 
perfectly clearly explairied by speakers tlial: moriiiilg and by Senator Walsh. It  seemed 
t o  liim that  tlie United States claimed nothing beyond cquality of treatmetit ; the sympatl~etic 
attitude of tfie Conference towards the acceptance in principle of tlzc United Statcs 
reservations was therefore perfectly j uatified. 

He rernirided his hearers that, a t  tlie firsl: meeting on tlie previous mornirig, thc 
President had suggested that, in his view, the method of procediire t o  he adopted during 
the discussion should be as. follows : the substance of tlie question woiild be discussed, thc 
consideration of poi~its of detail being postponed to a later meeting. 

I h e  Conference now appeared ta have overcorne the diffimities presented by the Tirst, 
second, third and fourth reservatioiis. 

I n  dealiiig with the fifth rcs~~vatioiz, the procedure had been slightly modified, atir.1 
tlie wise courtsel of t h e  President l-iad not beeii very strictly Iollowcd. 1E the  Confercricc 
had dealt witki the other reservations as they were now dealing witli tIie fiftli, i t  would Iiave 
seen more clearly l-iow iE: was possible to ovcrcorne the difficulties which arose in thc election 
of the judgcs by the Couricil with the  participation of a country tha t  was not a Mcrnber 
of the League arid did rzot forrn part of the Assernhly, whicl-i became an electoral body wheii 
appoin Ling the j udges. 

I t  seemed to him that  the problem should have beeri coiisidered : this would have çürried 
the Confercnce a long way, for i t  would have beeri possible to state that  such a reservation 
could rzot be adoptcd mithout rnodifyiiig ~ t o t  only the Statute b u t  the  Coveriant of the  
League of Nations, He coilsidered tliat. the procedure advocated by the President, from 
mhich tlie Conference appeared to Lie departing, was the oiily fair method and t11e only 
one likely to eiiable i t  to cornpletc the  iirst stage i i i  its important work. He considered 
that  the moment had not yet arrived for studyiiig iii detail and froin the practical point 
ol view the consequences involved by the adoption of tlic United Statcs reservation. 

Sir Cecil Hurst had statcd tlzat morniiig thal: one importaiit point should he clcured 
u p  : if tlze United States formed part of t h e  Council and its reservations were taken irito 
consideratioii, a situation of inequality would be crcated betwccn the  United States oii 
the one haiid and the States Mernbers of the Couizcil of the  League of Nations oii the other, 
because the latter Iiad obligations towards the League which wcre iiot iiicumbent upon the 
United States. 

Opinions rniglzt difïer ; that tvould depend ori tlie ultirnate iorin of the  United States 
~.cservation, if i t  were accepted in principle. 

The mornelit did not seem opportune Ior discussing the other points raised by 
Sir Cecil 1-Iurst, poirits which weref ull. of interest and which bore cvide~ice of the extraordinary 
acumerz aiid legül talcnt oî the British delegate. 

S~ipposing that  aii advisory opinion must first be üsked. bIembers of the Couricil wlzo 
Eeit obliged to oppose such a request would have to explüin tlieir poiilt of view, aiid cil1 parties 
would have to  be heard, whereas, accordirig tu the  Uriited States reservatioii and Sir Cecil 
1-iurst's statemerit, i t  would bc sullicicnt for thc  Unitcd Slütes merely to say, " We clairn 
an interest in the question ", for the  proced~irc connected with t h e  advisory opinion to be 
stopped. 

That was a questioii of îorm, aiid lic concurrcd with his Itatian colleague in wondcririg 
whetlier i t  would not firially be necessary t o  admit that thc forrn took precedence over tlie 
substaiicc. I t  seemed to him that  the Coriference should eonsider whetlier, accordirig t o  
the fiftli reservation, there was iriequality hctween the situation of t h e  United Stxtcs and 
that oE oflier couritries signatories of the Statute of the Court. 

In his ~ ~ i i - i ~ o ~ i ,  tllat was a matter of princjple. 
In order to esamirie this question, one Iiighly important point was rnising, riainely, 

wlzat was the extent of the rigtzts of Menzbers oi the League 01 Nations signatories of the 
Statute of the Permanent Court of Jnteriiational Justice ? II the scope of t t~ese riglits and 
obligations was not quite defiriitely fixed, i t  urould be difficult to arrive a t  any coilclusion. 
To draw a distinction hetween these two points, a basis for c.omparison was required. I t  
was .thereEorc esseiitial, iti the first instançc, to arrive a t  a definite decision conceriiirig tlze 
position of the  various countries Members of the League lvhich Iiad adhered to the Protocol 
with regard to a request for ail advisory opinion'frorn the Permanent Court. Must tlie requcst 
lue made unanimoiisly or would a simple majority 01 the Menzbers of thc Colincil sufice ior 
the req~iest to bc proceecled wi t l~  iii the  normal maniler ? 

He regretted tlie absence of M. Fromageot, who tliat morning had expouiided ~vitli 
thüt precision which arily the French language perrnitted his original interpretatiorz of Q e  
question, which irzterpretation had bccn supposted by M. Kalin. 'I'hat methad of procedurc 
appearcd to bc perfcctly in harmoiiy wilii tlie ideas expressed eoncerniilg %lie fourth 
reservatioii and appeared tu have Geen adopted by a large rnajority OS the preselit. 
Coiiference. 



M. Buero laid stress on thc fact that  he was referring t o  M. Fromageotb first speech, 
Eor i t  seemed to him tliat M. Fromageot i n  liis second speech had slightly veered from his 
original opinion and had seemed less categorieal i n  his views. M. Fromageot, when voicing 

I his disagreement with M. Rolin's proposa1 to subrnit the question of principle to  the  
Permanent Court of Interiiatioi~al Justice for consideratioil, had statecl that such a step 
would lead nowhere, because, if tlie Court decided tbat  requests by the Council for an 
advisory opinion must be decided upon by a majority, the United States,if it insisted on 
its daims, would create a quitc exceptional situation. He had also stated that, if tlie 
Court, pronouncing on ,the question, should dccidc that  al1 requests for advisory opinions 
must be çubmitted to it unanimously, the United States could riot prevent that  unariimity 
unless a forma1 reservütioil had been made to tliat effect. Further, M. Frornageot had 
stated that  Mernbers whose interests mrere a t  stake in  ariy question sliould have no right 
to vote. The fiftl-i reservatioii would thus establish a diil'erence between tlie rights of t he  
United States and those of States Mernhers of the Council. 

M. Buero agrced that  if M. Fromageot's conclusions were correct, hi$ (the speaker's) 
point of view worrld be greatly modified, 1£ hc accepted the reservation, i t  \vas bccause it 
coritained nothiiig which could destroy the positioir of equality or rnodify the situation 
of the  United States as compared with tha t  of Members of t he  League of Nations. His ideas 
and attitude with regard Lo the  Tifth reservation led Iiiin to  a totally diBerent conclusion 
from M. Frornageot. 

He entirely concurred with M. Frornageot's proposa1 that  i t  was essential in the first 
instance to consider, with regard t o  requests for advisory opinions, tlie position of RiIernbers 
of the  League of Nations ~ h o  were at the same time signatories of tlie Protocol of the 
Statute of the Court. Should advisory opinions be treated as mere rnatters of procedure ? 
In  other words, sliould the rnajority rule be applicd, or \vas unanimityessential ? He had 
many reasons for believing that  unanimity should be the rule in this rnatter, the chief of 
these being tlie importance of advisory opinions.. 

In  this connectiori, M. Buero would refcr t o  tlie dispute which had arisen between 
France and Switzerland concerning ïree zories. He recalled the fact that  this question had 
been submitted to the Court at  Thc Hague, which would bave, In the  first instance, t o  givc 
an advisory opinion to  be communicated to the two parties concerned. I t  was understood 
that  oiiEy if the  two parties could not reach an agreement based upon that opinion 
would the Court have to pronounce a judgment. That example showed, therefore, the  
importance of advisory opii~ions. 

He thought it would bc difficult to decide whether advisory opinions could be 
considered as questions of procedure or not. That would depend upon circumstances. 
I t  seemed, thereIore, that this question should be settled first of all, so as t o  enable the  
Conference t o  take a decision with a full knowéedge of the facts and without fear of making 
a rnistake. 

As regards the question of the necessity for an interpretation of thc Çovenant, 
M. Buero thought that  the Cornmittee appointed t o  examine the whole question would 
have t o  determine whetlier or not such an interpretation was necessary. 

Referring to the last point raised by Sir Gcorgc Foster, he considered that  the  
Conference ought t o  investigale it with an open mind. If thc legal texts to  be examined 
were clear, there was no necessity for an interpretation. It  seemed t o  Iiim that  the Conference 
should confine itself to considering the question from a strictly legal point of view. 

He agreed mith the Canadian representative, wlio dec.lared that  the States had rights 
and obligations towards the League of Nations, 110th in their capacity as Menzbers of that 
organisation and as signatorics of the  ProtocoI of Signature of the Court. It was true that  
tlie United States reservations could in no way alter the relations of the States Members 
of -the League towards the Protocol of the  Court which thcy had signed. 

M. l3ucro was ~ i o t  sure if he had clearly understood the Canadian represerztative's 
meaning when the latter had explained in detail what would be the result if the fifth 
reservation as forrnulated by the United States Senate were accepted. He thought this 
reservation referred exclusively to advisov opinions. The last part of it was worded as 
follows : 

" Nor shall it, without the consent of the United States, entertain any request 
for an advisory opinion. " 

The question whether a State could be summoned without its consent depended on 
the  non-acceptation of the Optional Clause No. 36 of the Statute 01 the Court. There 
could be no doubt therefore with regard to tha t  matter. Colisequently, and if M. Frornageot's 
proposal were accepted, thc Cornmittee thus constituted sliould only examine the question 
concerning requests for advisory opinions submitted by the  Council to the  Court of Juslice. 

I n  conclusion, he could only rt-peat what he had stated on thé previous day as t o  the 
importance of placing the United States on a footing of equality with t h e  otlier States 
signatories of the Protocol. 

hl. MOZLOFF (Bulgaria) tlzouglit that, in view of the vas t  nuinber of opiilioi~s uthich 
had been expressed or1 the substance of the question, i t  was Lime to decide upon a method 
of procedure. The Coiiference. was discussing the question of principle a t  a first reading, 
and couId appreciate the significance of the fifth reservation.. 



He thought that, i n  tlie first place, t h e  prellmiilary questioti which had heen raised, 
f . ~ . ,  mhat the duties and ,rights af States nilrcmbers of t-he League of Nations were iii 
relation to the  United States reservations, could be discussed su as to pave the may for a 
decision; b u t  it was not possible for the Conference to interpret the Covenant 01 thc 
League of Nations. This was bcyond its competencc. , 

A further preliminarg question arose; that of an enquiry, or rathcr of a request, t o  
be addressed to the Council of the League asking it tn apply to the Permanent Court at: 
The Hague for an advisory opinion. 

He felt that  such si request for aii advisory opinion would coistitutc a danger, since 
it would to a certain exteiit run counter to the fifth reservatioil of the United States. 
Should tlie United States be consulted first and its consent obtained on this point, sinceit 
was certainly one thhat conceriied it ? He prcferred not t o  insist on such an  argument. 

Secondly, the difficulties which would certainly arise af ter the  possible adhesion of 
the United States ta  the Permanent Court of International Justice arid wliieh had been 
set forth in so mastedy a fashion by Sir George Foster - who claimed to be no jurist but  
who neverthelcss adduced his argumerzts with legal acumen - would have t o  be consjdered 
a t  a later date. 

If the Conference could agsee t o  accept the reservations Sorrnulated by the United 
States Senate, for which object i t  had been appointed, thc best way would be to refer tllc 
settlement of the difliculties created by the fifth reservation to  a Iater date;  these 
difficulties appeared insuperable at the present juncture, but would bc much more easily 
cleared up after the adhesion of the United States to the International Court and with 

, 

its participation. For the time being, tt was neeessary t o  be far-seeing ; i t  was ilecessary 
to pave the way for the participation of the United States in this international work. The 
substarzce of the question was this : the United States was firmly resolved t o  rernain outside 
tIze Leaguc of Nations. That was its fundamental reservation and must always be borne 
in mind.. The Conference had, moreovcr, accepted it without discussion. 

AI1 the other reservations, tlie second, the third, the fourih, which had becn discussed on  
the previous day, ,and aiso the fifth, were only the direct or indirect consequence of the 
first reservation. The United States declarecl, in a negative form, that, as i t  was not a 
Memher of tlze L;eague of Nations, it could not allow an advisory opinion which direcily 
concerned i t  or bore upon a question in whicIi t h e  United States considered,its iriterests 
involved, to be asked or given, since the United States held that the  advisory opinion of 
the Court at  The Hague was a means psovided for hy the Covenarit and regularly resortrsd 
50 by the League of Nations. Tlie United States was anxious to hold aloof as far as possihle 
from tlie application of measures and means provided for in the Covenant. Lhat,was the 
situation at t h e  moment. The United States might in course of time adopt another awtude. 
By pacticipating in  the great work of international justice i t  tvould certainly have opportunities 
of considering a number of advisory opinions which would be given by the Court at The 
Hague, and i t  would perhaps eventually become accustomed Do see in i t  not a danger 
but institution of great importance in certain kinds 01 international conflicts arising 
between States. 

He thought that  the decision suggested by Sir Cecil Hurst and supported by M. Frarnageot. 
was the only acceptable one, viz., that  the reservations should be accepted in the sense 
t h a t  the United States should receive the rnost-favoured-nation treatment. 

Sir Francis BELL (New Zealand) said he desired only to remove the suggestion that  
any serious weight, in the  argument on the rnatters before the Conference, ought t o  be . 
attributed t o  the question whether the Coirncil or the AssembIy must he unanimous in 
referring a question for an advisory opiriion. There wece onIy two matters for decision, 
but they were matters of great importance. The turo questioiis which the Confererlce Iiad 
to determine when deciding on this fifth reservation were : first, wliether the terms of the  
second part  of the fifth reservation granted exceptional priviIege and superiority t o  the 
United States in the matter of the  jurisdiction of tlic Court or n o t ;  if they did, the second 
question was whether i t  was wise and safe t o  grant that exceptional privilege and \ 

superiority. 
Sir Francis Bell did not DroDose to express his oainion on the second auestion. but as 

regards the first i t  mas absoltîtel$ beyond dispute, in hls view, that the t e r i s  of t h e  second 
part of the fifth reservation did confer exceptional privilege and superiority upon the  
United States, a privilege which uras not possessed, and would not be possessed, by 'the 
other nations adhering Lo the'court, and a superiority wliich separated the position of the 
United States entirely frcrrn tliat of the other nations'subject to the jurisdiction of the Court. 
I t  was suggested that  the question whether special superiority and privilege were conferred 
could be tested by deciding whether the  Council must be unanimous in referring a question 
for an advisory opinion, and, therefore, whether there did not alreadg exist i n  the States 
represented on the Council a poufer of veto. 

It  was 4he'desire of the Confererice, evidenced yesterday aiid to-day, that  the United 
States should not be under a disability by reasoa of its not being ,a Member of the League. 
The United States, so it v a s  said, was not asking Ior any position superior to that possevsed 
by the States which had already adhered to the  Statute of ,the Court. I t  was manifest, 
of course, that  if the Cbuncil could, by a majority vote. obtain an advisory opinion, t l ~ e n  an  
exceptional privilege and power tvere demanded by th. Unite,d States. But i t  had been 
suggested - in the arguments brought fonvard more t h a n  once, during that morning, and 



especially by one of the delegates of France, that if i t  were true that the Council must be 
unanirnous in preferi'ing a request for an advisory opinion, then i t  was demonstrahle that the 
Unjted States would be granted no greater pawcr than was already possessed by each State 
represented on the Council, 

That was the point to whicli he wiahed .to cal1 the  attentioii of the Conference. Assuming 
i t  t o  be the fact that the Council must be unanirnous in preferring a request for an advisory 
opinion, it was not true that  on that  açsumption the fifth reseruation did not demand and 
grant an exceptional privilege and right to the United States, for " power " was not synony- 
mous with " right " ; one word was not the expression of the; other. Sir Francis Bell 
did not want t o  use the word " demand " but this was a proposai for the  concession and 
admission of a sight to the United States to veto any proposa1 for an advisory opinion which 
in its opinion was inadvisable from its point of view as akct ing.  its interests. The right 
which i t  asked to have coneeded and adrnitted was not a right possessed by aIzy Power 
now a Member of the Council. 

Assuming the rîecessity for unaiimity, any Member of the Cou~cil had power to veto 
the reference of any question t o  ,the Court, bu t  i t  was not true that  any Member had t he  
right to do so. Such an exercjse of tlie power of veto would be absolutely contrwy .to. the  
spirit of the Covenant, of the  Lcague. . Tlie members of the Couneil were net-there to guard 
t h e  interests of their respective countries and to prevent the  discussion of matters which 
rnight affect those countries ; they were tlîere t o  guard over and to govern theinterests of 
the League and of al1 the nations. If a State not a t  pcesent represcntcd on the Council 
were nolv seeking elcction and that  country were to declare, through its representativc, that, 
if elected, i t  iiitended t a  exercise its power of  veto to..prevenL advice being given t o  the 
Council on any matter afleçting the interests of that  country, what chance wauld it have 
of being. elected ta  tlie Council '? 11 any country Jiaving a pcsmanent scat on the Council 
used its power of veto on the question of an advisory opinion - assuming i t  to have that 
power - in osder t o  prevent the discussion of or the taking of a decision concerning matters 
affecting the interests of that  country, i t  would break up the League. 

Sir Francis Bell only wanted t o  show that  the  question whether a State represented 
. on the Council bad the power of veto on advisory questions was no test  of the question 

which the Conference llad to decide. I n  his opinion, the Conference was undoubtedly 
faced with a request for an exceptional privilege and superiority, and he would ask the  
members of tlie Conference to consider his view. He would also ask them if they did not 
agree that the  question of unanimity in the Council had no bearing upon the whether 
the United States was or was not asking for a right of veto and not a mere power of veto. 

' As regards the second question, namely, how far, taking into account tbose conside- 
rations, i t  would be wise and safe to agree t o  the reservation, he would offer no opinion. 
That was a matter upon which there were many others wlzo were better qualified to speak 
than himself. But upon the first question he feit qualified t o  express an opinion and he did 
not see lzow that  opinion could be contradicted. 

. , 

M. U N D ~ N  (Swoden) stated thal, when he had studied Lhe report of the discussion on 
the present question which had taken place in ,the United States Senate, he had been struck 
by the fact that  several speakers, when explaining the meaning of the fifth reservatiori, 
had ernphasised the faet that  i t  was intended only t o  confirrn the principle established by 
the Court itself in the affair of Eastern Carelia. 

Members of the  Conference wuuld no doubt reniember that  the Court, whci refusing 
to comply with the request of the Council, had made an important general statement 
concerriing its attitude towards a request for an advisory opinion on a dispute between a 
State Member of the League of Nations and a non-Meniber State. 

l-I-le preferred not to xay wlzetlzer the intentions by which the Senate lzad thus been 
bimated  had bcen perfectly expressed in the wording of the reservation. In any case, 
the fact that  the United States Government had rèserved the  right t o  interpret and apply 
the reservation itself constituted a considerable difficulty. He thought, however, tha t  the  
principles on whidh this reservation \vas based rnight bc retained in order that  an exact 
idea of itç scope mighi: be obtained. 

If account were taken of the eonriection between the' fifth seservation and the principIe 
established by the Court in the affair of Eastern Carelia, the wording of the. reservation 
was more easily explained. In the Careliaii afiair I t  was the Court and not the Council which 
received Russia's prutest against thc cornpetence of the Court, and the Court had decidcd 
not t o  give an advisory opinion. 

The fifth reservation had been based upon a principle laid down by the Court'itself. 
Even if the r e ~ e r v a t i ~ n  were interpreted in the most favourable sense, vjz., as contern- 

plating oiily the application of the principle established by the Court il1 tlie affair of Eastern 
Carelia, i t  seemed hardly possible to admit, an urzlimited right on the part of tlze United 
States Government to decide wlletlier it. should or  shoiild not claim to  be conce~,ned i n  an 
advisory opinion. 

M. Urzdkn did not think it \vas possiblc t o  admit tha t  the United States - even in 
theory - had an unlimited riglzt t o  oppose every advisory opiniort. He wished to ernphasise 
the point of view set forth by the President, that the reservation affected tlie constitutional 
right of the League of Nations, seeing t h a t  the Council and the Assembly, and izot the  States 
represented a t  the present Conference, enjoyed the right, recognised by the Covenant, of 
asking for advisory opinions. . . 



M. Undbn tlzouglit that  M. Rolin's suggestion that  the Council shouId be requested to  
ask the Court to inforrn the Conference whether unanimity was required for a request for 
an advisory. opinion or not was very interesting. 

lt \vas obvious that  the Council could address such a request to the  Court, and i t  seemed 
to him tha t  the  objections raised against the  legality of this procedure were not justified. 
Tbe Court was competent to give its opinion on the interpretation of the Covenant if the 
Council so desired, and had repeatediy had occasion to give decisions with regard to suc11 
interpretations. 

What would be the use of an interpretation given by the Court on this point ? If the 
Court pronounced in favour of the unanimity rute, he admitted that  perhaps the Court's 
opinion would not provide the elements of a solution for the problem, seeirig tha t  the States 
represented on the Council were in any case in a situation dii'fering Erom that  of the United 
States, as Sir Cecil Hurst had pointed out. Under the Covenant they were bound by Lheir 
general obligations. But il the Court - as was h@lY probable - replied i n  the contrary 
sense, the Conference couid approaeh the United States Government wit1.i. a full knowledge 
of the tacts and point out the difticulties which would arise i f  the fifth reservation were 
accepted, 

Mter so detailed a study of the problem, the Confereiiee \vas justified in suggesting 
a solution to the  United States. I t  would perhaps be unnecessary t o  ask that  t h e  reservation 
should be changed. It rnight be possible, in agreement with the United States, t o  consider 
other rneans, and he would suggest a reservation by the States represented a t  the  Confe- 
rence regarding a right of deilunciation on the  part of these States, or, rather, a riglit to 
withdraw their acceptance of the United States' reservations in the lutrare if a divergence 
of opinion should arise as ix the ecope of the fiftlz reservation. Such a right of denunciatioii 
would correspond with the right t o  withdraw its adherence provided lor by the United 
States in its fourth reservatiori. In either case, i t  was a question of reserving the right te 
reconsider a decision, the conseqvences of which were difiicuIt t o  foresee. 

I t  was necessary to reserve such a right, because the United States Government had 
officially declared that  it was not authorised t o  interpret t he  rcservatlons adopted by the 
Senate. WhiPe noting this declaration, the Confereiice would maintain the right to with- 
draw its acceptance of the  United States reservations, should its interpretation of the fifth 
reservation not be in conformity with that required by the United States. 

Finally, he stated that the rernarks he had just made were intended merely as 
suggestioils. 

4 

FIFTH MEETING 

HeId ai Geneva on Friday, Seplember 3rd, 1026, ut 10 a m .  

President : M. vhn EYSINGA. 
- 

15. Examination of the Fifth Reservation (Second Part) formulated by the United States 
Senate (conf inualion) . 

The PEIESIDENT said that, before the  Conference resumed the discussion oii the substance 
of the second part of the fifth reservation, he would like t o  make some observations with 
regard to the  programme for the  remainiilg hours - or it  might be days - of the Confe- 
rence. A desire had been expressed in several quarters that the general discussion on the 
first readiilg shouId be finished before the Assernblg. 

He thought that  this desire was not merely justified but that  the discussion could 
certainly he corlcIuded on that  day. The Conference would no doubt finish that  morning 
the generaI discussion on the second part of the  fiftli resewation. After that, certain 
geiieral observations would bc neccssary with regard t o  the questions connected with the 
five reservations and wlzicki he had ventured to describe as questions of form. In  his view, 
the debate on these general observations would not take up much timc as iE would have 
been preceded by an exhaustive discussion of tlze substance of the reservationç. In these 
circumstances, 11e thought that the  general discussion would be completed that  evening, 
even if i t  was necessary t o  sit until a late hour. The membess of the Conference would 
then have the following day a t  theic disposal. 

He intended, a t  the eiid of the general discussion, to submiG a dcfinite proposal for 
the work t o  be carried on, possibly by a smaller body, so tlzat the psesent mernbers mjght 
attend the. meetings of the Assernbly irorn the  beginning. The foundations of tlie work 
had now been laid, and in  this way it could he continued in a practicat manner. 

AI. ROLIN (Belgiam) said tlzat lze shared the President's desire for a n  early conclusion 
of the  debate. 
' He thouglit tha t  real progress had been made on the previous day, in that  al1 the 

mernbers of the Confereilce had examined the problem thoroughly, had diseovered new 
aspects of it, aiid had formed clearer ideas of the methods by which i t  might be solved, 



One point should be clearly borne iil mind, i~arneiy, that  the Conference was not discuss- 
ing the whole of the fifth rcservation, since, as regards the first part of i t  (as the President 
had observed mitIiout any voice bcing raised in dissent), the  Court of Justice Iiad anticipated 
the United States rcquirements. 

M. Roliii urged tllat the second part 01 the f i f t l i  reservation could and shouId also receive 
a large rneasurc of satisfsictiori, I t  had incidentaily been pointed out - and sometimes 
forgotteii - that, if the United States really lzacl an i~iterest in a question on which the 
Court was desired to give an advisory opiziion, such advisory opinion could not, accordirig 
to  the precederits established by the Perinai~ent Court of Justice, be given except with the  
coiisent of the United States. 

It  was clear that jE the Uriited Statcs had failed, by inadvertence or otherwise, to object 
to an advisory opinion of tlie Court. in a question which even remotely aflected its interests, 
such an opinioi~, given III the absence of the Uriited States, wauId be in no way hinding 
upon it. 

That consideration shorrld materially allay certain apprehensions on the part of thc 
United States and i t  ought most decidedly to be embodicd in the conclusions of t he  
Conference, 

Tt was importalit: to note, a t  the outset, tliat the right of the United States t o  corne 
beforc the Court and claim its leçal interests in a problern on which the Council had requested 
an advisory opinion connoted a right of intcrventiuti oii tIie part of the  United States beforc 
the  Permanent Court of Justice. The Court itself lzad provided for suçh procedure. It  
had provided for tlie çoiiimunication of the requcsts and the relevant documents; i t  per- 
mitted States which might consider themsclves interested t o  intervene and suhmit their 
arguments, and, in the speciaI case of tlie United States, such argunients might be directed 
to proving the iiicompetence of the Court, just as 'the Soviet Goverliment liad done in 
connectio~z witlz tlzc rcquest made by the Council on the initiative of the Finriisli Govern- 
ment. That in itself was therefore a substantial right - nay, a privilege - which the 
United States would enjoy ; a  privilege, beçause no other Member signatory of the  ProtocoI 
and also Member of the League could pïevent thc  Coiirt from giving an advisory opinioii 
upon the pretext .t,hat its intcrests tvere concerned. Sir Cecil Hurst  had iiideed been t he  
first t o  remind t h e  Conference that  - leaving on one side the question whether uilanirnity 
was required or not - Members of the Council could iiot, ~vlzen judgjng of the substance 
of a dispute (and a for l ior i  in regard t o  a rcquest for an advisory opinion),object t o  the 
Council subrnittiiig a question to the  Permanent Court of Justice. The United States, 
the  Soviet Government, as also other States i ~ o t  belririgii~g to the  Lcague of Nations, were 
thercforc able t o  do wliat Members of the League of Nations couEd ilot do even jf they were 
Members of the Corrncil : they ~ o u l d  prevent the Permanent Court of Justice Irom rendering 
aE the  requcst of thc  CounciI an opinion in their absence. There was no questioii of contest- 
ing or refusiiig that  privilege. It  was not bciiig granted t o  t h e  United States ; that  country 
was sirnpIy beirig alIowed t o  retain i t .  This privilege was derived from t h e  special legril 
situatioil wliich the United States enjoyed as a non-hlember of the League and thereforc 
riot bound by certain stipulatio~zs in t11e Covenant. TIie Conference had accepted the 
first reservation ; i t  mas thereforc pcrfectly clear tha t  the. United States could be a signatory 
of the  Protocol of tlie Court and yet retain its present legal situatioii, and more especially 
the riglzt O£ comir~g before the Court and dernandiilg that  i t  should declare itself incornpetent. 

M. Rolin then turned to the secoiid part of tlze reservation, which he. considered was 
surnrncd up in one single word, " claims ". The United States - if its reservation werc 
taken Iiterally - was askinq not only for the rlght to iiitervenc 2nd to clairn that  its interests 
were çoncerned but that the mere fact of its irtterventioii and tlie mere clcdaration t h a t  i t  

.had an intcrest in the question s1iould be sufiçient t o  compel the Court to declare itself 
incompetent without even considering how far the claiin nild this declaration of incompe- 
tence were justified. 

I t  was a t  this point tliat it was necessary to consider whether i l  was possibIe t o  go so 
far as that. Sir George Foster, in his very strilring speech, had pointed out  that,  as a 
rnatter of fact, the  lsequest of the United States \vas no t  addressed t o  the Gouncil nor t o  
t h e  Assembly but  t o  the Court; and that  tlie United States was requesting the Court: itself 
t o  refuse to give an advisory opinion if t h e  United States declared that  i t  had a n  intecest 
in the question referred t o  the Court. It  was manifcst that, stated in that  form, tlie request 
of the United States would indisputably give that  country a privileged position, sincc none 
of the  States Members of the League was erititled t o  clairn that the Court was incor-ripetent 
soleIy oii the ground that  the State in question was interested in t h c  rnatter which had been 
suhmitted by the Couiicil. A11 that the States could do was to adduce argurneiits in favour 
of one or other solution of the question submitted bÿ the Council .to the Court. 

Why was it, then, if the United States reservation was addressed to tlie Permanent 
Cour t  of Justice, tlzat the speakers in thc dchateç i n  tlic 'Unilecl Statc.s Tenate. t o  which 
refcrcnce had frcqucntly been made, wishcd to know what were the rights of Members oE the 
Council ? It \vas b~cniise i t  mas believed in  America that thc object whic!~ Members 
of the League of Nations coiild not attain directly could nevertlieless be attained indirectly 
by those States wliich were represented on the Council by rclusirig assent ta a proprisal, 
moved in  thc CounciI, to submit a question for an  advisosy opinion, thus prevcnting a 
unanimous decision. In this connection, RI. Rolin had thoiight that Sir Francis Bell's 
observatiori was pertinent and subtlc wlien he had said tha t, in reality, the  anaIogy estahEishcd 
by Senator Wabh i n  his speech in the United States Senate was not a cornparison between , 



a right claimed by the United States and a sight enjoyed by the Merribers of the Couneil, 
but between a right claimed by the United States and a power which Members of the  
Council might exercise .improperly. Merilbers of the Council could no t  indeed daim tha t  
thtir interests urerc cariceriled in order to oppose a request for an advisory opinion, since 
the Mernbers of the Council which clairnecl to have an interest in the question would by 
that  very clairn be excluded from the unaiîiinous vote which tlie Conferei~ce was assuming 
to be necessary. 

But what Members oi th:he.Couiicil had it in tlzeir power to do, if unanirnity wcre essen- 
tial, m7as t o  conceal their ioterest in some question - an interest which rnight be indirect, 
or due to syrnpathy with orle or other party, or t o  sorne other cause - and adduce arguments 
of expediency, etc., il] order tu  preveiit uiianimity and t o  make i t  impossible t a  ask for an 
advisory opinion. The United States was accordingly, in its fifth reservatiorr, seeking t o  
transform into a right, so far as i t  was concerned, tliat which, in the  case of Mernbers of 
the Council, was the abusive exercise of a polver, supposing always tl-iat urianimity was 
necessary berore a request for an advisory opinion could be preferred by the Couiicil. 

Having arrived a t  these conclusions, i n  the Iight of the explanations given on the 
previous day, he was the first t o  recognise that  the question, as he had regarded i t  after 
M. Frnma~eot ' s  statement - namely, \ï?hether the Councjl need or need not be nnanirnous 
when decidinr! to r equ~s t  an  advisory opinion - iiad lost much of its importalice, since any 
Members of the Council which might dissent From such a motion would be dehasred from 
adducing their interest in the question, and could not therefore find themselves in the 
position, cIaimed by the United States, of being able to oppose a reqiiest for an  advisory 
o ~ i n i o n  bv merelv declaring that  thev were iiiterested in the question. However, be thought 
tliat the  Conference rnight with ~ e r f e c t  fairness confine itself t o  saying, in its reply t o  the 
United States, that  i t  admitted that,  if that  eoirntry had a legal interest in a question, the  
Court was n o t  cornpetent evcn to give an advisory opinion without its consent ; that i t  
admitted that, if the Council had not perceived that the question 'djrectly concerned the 
United States, the  latter country was entitled t o  represent t o  the  Permanent Court of 
International Justice that  i t  claimed an interest and t o  plead that the-Court was incompe- 
tent : and tha t .  if the Court of Justice recognised the validity of that iiiterest, i t  would have 
to declare itself incompetent. He thought, therefore, t h a t  if the present wording of the 
reservation were verv 'slightlg modified so that  i t  read : if the United States " daim and 
hrtw an interest ", the reservation could be accepted. Was that  ~ o t  the essential point 
which the  United States wjshed t o  secvre 3 Çould not the  Conference hope that, after 
the question had been fully stated, as a result of the present diaciission, such a proposa1 
might appear acceptable t o  the United States ? 

Personally, Izowever, he mould be prepared t o  go further and to put forwa1:d his former 
snqqestiori as a sort of suhsidiary proposa1 aiid to sav to  the United States: " If your posi- 
tion is that,  in ~ i e w  of thc power which Members of the Council of the  League of Nations 
are said t o  possess to misuse the requircment of unanimitv (which von believe tu exist evan 
in connectiori with requests for advisory opinions), you daim that  the United States should 
be. oficiallv aceorded, in order t o  safeguard its iriterests, a right slmilar to the power which 
is enjoyed bv Mernbess of the Council - supposing tliat unanimity is sequisite - we reply. 
that ,  as doubts are entertained in the Leag~ie reparding this esseiztial point of unanirnity, 
we are preaarcd, in order to givs you complete satisfaction, not only to accord you equality 
of riqhts (though that  amounts in your case, owing t o  yaur position as a non-Member of 

- the Lea~ue ,  t o  giving you a preferential position) but'also to give yau equality de facto, by 
asking the Court t o  sav whether or not, and in what cases, the  Counçil should be unanirnous 
when asking for an advisory opinion ". By so doing, the Conference wo~ild have gone as 
far as possible along the road to aqqreement. and  ta acceptance of the United States reser- 
vations.. hl- Rolin pointed out that he was not pirtting-hjs suggestion in a definitive form, 
because he was aware that  the question wou1d have t u  be reëonsidered hy'the Drafting 
Cornmittee or the Sub-Cornmittee which would probably be appointed. His object had 
merely been, in vicw of the freslz explanations given on the previous'day - i n  particulgr, 
by Sir Francis Bell - t o  seopen the qucstiari and show to what extent ,he hirnself had heen 
Eed to rnodify his former conclusions. 

He was anxious to add a few words coricerning thc legality of a reqiieçt to the Court for 
an opinion. Doubtç had been expreçsed on t h i s  point, and it seemed well to  remind the 
Conference that the step n~hicl i  the CounciI uras now beiriq asked to take was one t h a t  it 
had already takeii or1 various occasions on hehalf of thé Internatiorial Labour Organisatio~z. 
0 1 2  three occasions oi orzçe. a t  the réquest of the Organisation itself, in regard t o  the  
validity of the  nomination of the workers' deleqates ;' once a t  the requéat of tIie French 
Government in reqard t o  the application of the proviSioris of the Tïeaty of VersailIes 
coricerninc agricultural labour ; aiid quite recently at the request of the employcrs' group 
of the  Labonr Orgaiiisatiori , i n  reqard t o  the validity of the sunplemcntary regulations 
for employers' wark - tlie Council had sirnply traiîsmifted t o  the Permanent' Court  of 
International Justice the rcquests for-an advisory opinion which had hceri for~varded t o  
i t  and whicli i t  had cotzsidered reasanable, and i t  had transmitted to the orqaiiisations or 
Government which had requested U1e advisory opiriions the rcpGes given bg the Permanent 
Court of Irzternational Jtrsticc, witlzo~it taking any decision as to the substance of those 
replies. 

He did not think it possible to push legal scruules sa far as ta deny the  Coui?cil's right 
. to adopt, in regard to a dause in the Covenant whidi was expressly coricerned with these 



verv rnethods oI deliheration, the same procedure which it had adopted with the anprobation 
of the Permanent Court of .International Justice iri questions relating t o  the  Labour 
Organisation. 

, He thought, therefore. that  the Conference need have no scruple in follotving M. Undén's 
suggestion arid adopting the proposa1 which lie had previously made. 

M. ZUMETA (Venezuela) said that. for the same reasqns which led the Conference to  
welcorne anv step takeii hv the United States or its institutions t o  co-operate in the work 
of an organisation of the L,eaeuc of Nations. Venezuela would spare no effort to  ensiire 
tha t  the adhesion of the United States to  the Permanent Court of Internatinna1 .Justice 
shnuld become an accomnlished fact. During the discussioi~. in whicli nrinciple and form 
hnrl heen confoundcd. reference had been made t o  the  privileeed pnsition in rvhich the 
Uiziterl States would finrl itself upon its adhercnce. nid not tha t  privileeed position resuIt 
from the high moral and political importance attendant iipon the adherence of tlie mnst 
potverf~il democracy of the present aqe - and indeed of anv aqe - rather than £mm the 
text  of the reservations suhmitted for the consideration of the Conference ? 

T t  seemed to  hirn that the accentance of the proposed reservations must be consirlered 
as  closelv connectcrl with al1 that  the first of those reservations imnlied. narnelv. tha t  the 
ohlirations and rights established by the Cevenant of Vers~illes for i t a  sienatnries and 
adllcrents were not, and could not be, in anv wav mridified, accorrlinq to Lhat firs2 
reservation, bv t h e  conditional adherence of the  United States to the Court. Nnr coulrl 
thc  relations between the Leaeue of Natioiis and the  Court he modified bv an adherence 
which was thus expressly eflected outside the Constitution of the  Leaaue. The rights and 
mutual obligations of the associated States rernsined intact. The reserv~tions would nnly 
have effect when a question of interest to the  United States arose, and in that  case, if lie 
understood rightly. the  United States asked to  be admitted on a f o o t i n ~  of perfect equal'ty 
and to enioy, jn thc matter of procedurc, the  provisions of the  Statute and Rules. The 
United States couId ask no less, and there secrned to  be no doubt tha t  it was not seeking 
to  exact more. It rnieht certainly be found expedient t o  arrange a special procedure for 
the  application of certain of these reservations. 

A S  the  United States was not a Member of the League of Nations, nor bound by ang 
obIigation or right arising out of the Treatv of Verssilies or the Covenant. it seemed necessary 
to consider whether, in the evcnt of the United States declarine tha t  i t  did not conserit t o  
a request for an advisory opinion from the Court, this declaration rnight not hamper the 
ripht of two or more States, Mernhers of the League and signatories of the  Protocol, to  go 
before the Court and cornply with its decisions, as far as they were concerned, indepenrlently 
'of any third State, I t  seemed to hirn that this point required consicleration, as weEl as several 
others of equal iriterest which Iîad been brought fonvard by his colleagues. 

M. DINICHERT (Switzerlandl thoueht that  the Conference had reason t o  he proud of , 
the ampfitude arid prohindity of the discussion ~vhich had taken place during the ])revious 
tmo davs, and In which some of the leadinq experts on international law and othec person5 of 
exceptional abilitv had taken part. As he could not ciaim a position in eit l~er of these 
categories, he preferred to Iisten, without çontr ibut in~ t o  a debate on pmbiems which others 
were far better iïtted to  elilcidate. However, the  British representative, Sir Cecil Hurst, 
and the Pre.sident had earnestly appealed t o  al1 the rnembers of the Conference to exnIain 
their point of view. In  view of that appeal, Ize FeIt i t  his d u t ~  to  set forth the Swiss 
point of view as s~ccirictly as possible - if one could really speak of a national point of 
vjew in the present stage of the  discussion. 

Hc wished to talre u p  the thread. or rather onc of the threads, of the discussion, starting 
with the argument developed hy the clninent French delegate, M. Fromageot. In order 
t o  judge the question with a full knowledge of facts, it would be useful to  Irnow exactly 
the position of the States signatories and Mernhers of the League of Nations thernselves. 
Up to  the present, that position had not been clearly defined. M. Frornageot had observed 
tliat an eizquiry Into that  point appeased to hiln al1 the more essential beçause one of the 
underlying ideas of the United States reservation \vas the  legitimate expectation that ,  on 
adherinq t o  the Statutc, the United States woiild be placed on a footing of equality with 
other Memlbers of the League and  even mith the Mcmbers of the Council. M. Fromageot 
had concluded by  stating that  this question ought to  he carefully studied, peshaps by a 
special cornmittee of enquiry, 

- The Bclqian representative who followed M. Fromageot had talcen the. same view and 
proposed that  this cnquiry should be carrled out by the  Permanent Court itself. M. Dinichert 
wished to  support that  proposa]. I t  sccmed t o  hirn lopical that the investigation of so 
cornplex a question shouId he entrusted t o  the Court nf Justice;  it was a question with 
which the Court must be farniliar, which touched i t  so very closely. and concerning whicli 
jt posscssed the cxperiencc of several years. B u t  i t  \vas also natilral that  the organs of the 
I,eapue of Nations should take parl: in the enquiry, especially as regards such an essential 
function of the Court as the giving of advisory opinions. 

-He jrnagined that  such,a  course mould be welcomed hy the United States itself, 
which, i t  was univcrsally hoped, would give convincing evidence of Pis confiderzce in the, 
-Court of Justice by taking par t  in its worlc in the future. I t  was true th:it certain objectiolis 
had been raised against the  proposed course; he couId understand them, but he did not  
reqard any of them as deeisive. ln  particular, the question of cornpetence had been raised. 
He did ilot think, however, that  this question need qive rise to serious apprehensio:~~. Of 
course, everybody kncw that the interpretation of the Covenan t devolved either upon tlte 



Council, in a particular matter, or upon the Assembly, which could give t o  certain texts 
an interpretation which a13 we.re agreed to accept. Wow, precisely because no doubt could 
exist as to the organ ivhicli -clras cornpetent to iriterprct ,the Covenant, the Court of Justice 
would realise tliat tlze organs of the. League of Nations were requestirig i t  t o  açsjsd in this 
task of interpretation, arid tliat i t s  opiriions ~vould ]lave t o  be considered by the Assernbiy 
and consequently by al1 the States represented a t  the Assembly. Thc Court \vas ive11 
aware ,that, jn spite of the great value attüçhed ta its opinions, the AssernbIy wauld remaiii 
free t o  adopt a real iritcrpretative commentary by virtue of a unanirnoiis rissolutioii. 

There çould therefore be rzo roorn for misundersLanding on that  point, and na one 
would suspect the Confereitce of trying t o  shift the burderi of responsibility and compekence 
on to the wroizg shoulders. 

II any apprehensians werc felt - this couId be quite .rue11 understaad - with regard 
t o  the advisory opinjon, he would suggest ,that, in making the request t o  thc  Court, the 
questions sllould be frarned in such a zvay as to  cnable the Court to observe a certain 
elasticity i n  its replies, sa that tlte Assembly and the States represerited in the Asselnbly 
would feel that thev gave no grouizd for appreherision. 

He was not in favour of rncrely asking the Court to say ~vllctlzer ait advisory opiriion 
mras a question of procedure or of substance, or mhether the decision tu ask for an advisor? 
opinion should be taken rrnanimously or by a rnajoritv vote. 

Me thought tliat the Court shauId be led to state definiteIy that whenever ail opinion 
concerned a dispute - and tliat \vas not always the casc - in which, in consequence, 
parties were concerncd, i t  would be irz conformity xvith the spirit and evcii with the Ietter 

,of the Covenant that  tlie votes of thc  parties slioiild not be counted when such a request 
for an advisorv opinion was made. He wouId even go further and supgest that the Court 
rnight be asked whether there were not t w o  kinds of advisory opinions : those concerning 
procedure and those coricerriing thc suhstance of a question. 

In parenthesis, M. Dinicher-t stated that the  sole airn of his observatjonç was to suggest 
as many mearzs as possible for arriving a t  an agreement. On the other hand, he must Say 
frankly that Swiss opinioiz waç strongly in favour of reparding al1 advisory opinions as 
questions of procedure. I t  would take too loizg t o  explain the reasons for that opinion 
and that \vas hardly the place in which to do so. He would, thercfore, do no more than 
del-elop the point briefly. 

Hc held that an advisory opiiiion was a question of proccdure, because the opinion 
did not amount to a decision. An advisory opinion \\-as, t o  some extent, the antithesis of 
a de~ision. It  might be objected that  an advisory opinion was really a rnatter of such 
lecal and moral importance that ~vhen it was requested, or rather after i t  was received, 
there ought t o  be iio furthei. discussion of i t  : that argument did not appear to him to  be 
quite iust, for, after alI, advisory opinioris were asked for by iust those oreans - the 
Council or the  Assembly - which were political i n  cliaracter. They had to deal with questions, 
more eçrieciallv disputes. which had to be considered iiot only according to strict law but 
also in the l i ~ h t  of politicaI expediency. If the  questions were of a purely leeal character, 
al1 that would have to be done would be to find the meaiisof sending them directlv t o  thc  
Court of Justice to be settled by that tribunal. If the questions were not of that kind, if 
thev lrad t o  be solved by the political organs of the L~ague  - the CounciI or the Assembly 
- it folIot\wd that other considerations rnight intemene, These political organs therefore 
had to take into account elements other than strictly Iegal considerations. 

There was yet anather point. It did not appear logical t o  require unanimjty ; in 
otlier words, .to treat a deçisjon involving a reqiiest for an advisorv opinion as a question 
of substance when the issue itself could be settlcd ,by the Assembly by a rnajority vote. 
Would'it not be paradoxical t o  say that  the Assembly must be unanirnoiis wlien deeiding 
to ask the opinion of the Court on a question the substance of whjch must, under thc 
terrns of the  Covenant, be settlcd by the Assembly by a majriritv vote ? 

Returning to his main argument, RI. Dinichert again urged the desirability of asking 
the Court whether, according Zo its own opinion, i t  wnuld not perhap5 be expedient to  
agree that there was a distinction betmeen tlie various kinds of advisory opinions zvhich 
it rnight be called upon to  render. If a discussion arose within an organ of tlie League as 
t o  the true character of an advisory opinion upon a given question, who wouId decide the 
point ? If questions were p u t  to the  Court in tha t  way i t  rnjght scc its way to  making 
useful suggestions. 

Referring ta  the discussion on tlie faurth reservation of the United States, he suggested 
that, if the Court were going t o  be açked for its views, this might provide an opportunity, 
if neeessarv, for ohtaining its opinion upon its own Statute, from the point of mew then 
under consideration. This question might assume special importance if a reservation had 
t o  be considered which seenied to involve a modification of the  Statute, 

Turning next to Sir Cecil Hurst's proposal, M. Dinichert tllought that  i t  was most 
interesting and attractive. Would i t  not be possible to offer the United States an assurance 
that, in the  rnatter of advisury opinions, i t  would aIways - both naw and in the  future 
- be treated on the same footing as permanent Mcrnbers of the Council ? That was the 
essence of Sir Cecil Hurst's proposa1 and i t  deserved the most careful attention of the 
Conference. I t  would provide an opportiinity for again adjourning the discussion and the 
decision on the substance of the  qucstion - a course which a t  first sight had much to 
recommend it. He would readily concur in suc11 a plan if i t  were not that  he feIt grave 
doubtç as to the uItimate fate of this proposal. 



He uras, nevertheless, in favotir of the suggestio~z made orz tlie previous day 'by 
M. Pilotti, namely, that  these two questions - the  groposal t o  be made to the United 
States and the investigxtion, if rieed be, by tlze Court of Justice - might be combined 
and submittcd in thc first jiistance t n  tlie Uiiitcd States ; tlien, if they Iailed to give satislactiorî, 
the Confcrence would riot filid itself, so to speak, incifia a blaizk wall, as i t  would have 
provided, in suc11 a contingcnc~, for resorting t o  the  Court for an opinion. 

FinaIly, M. Dinicliert would refer briefly to M. Undén's suggestion of the previous 
dagr. The Swedish dclegate thought thnt i t  would not be a bad idea t o  inform the United 
States that, as i t  iilsisted on the riglit to withdraw a t  arzy moment, the other coiitracting 
States might, by an agrccrnent on tlleir part, reserve the righ t to mitlidraw at any time from 
the agreement whicli had been rcachcd, when they considered that  i t  could no longer wock 
so as to procluce the dcsired results. The Swcdish siiggestion was exceedingly interesting 
and dcserved consideration; but,  to appreciate its fi111 value, he thougl~t i t  would be 
necessary to know tthc terms oï the agreement to which this rescrvation might apply. 

M. C ~ s r n ~ n c  (Kom-ay) thougl-it tIzat, hefore the Coliference could arrive at  a decision 
çoiicerning the Iiftli rescrvation, a distinction oilght to be drawn between cases in which 
the Uriited States was a party ,to a dispute and thosc irt which it \vas not. 

111 the former case, if the disptite were brought before the Council of the Leligue of 
Nations, no advisory opinion could, according to the precedents established by the  Court, 
be rendered witlrout the consent of .the United States. He saw no objection to giving formai 
confirmation to tliat rule, qirite i n d e p ~ d e n t l y  of the  question whether the resnliition of 
the Council to submit a dispute t o  the Court for aii advisoy opinion might, or might not, 
be taken by a majority vote. I t  appeared perfectly reasonable that  the United States, 
which was iiot a Member of Ehc? League oI Nations, should not be willing to allom the 
Council to submit t o  the  Permanent Court a dispute t o  which the United States was a 
parfy, without the consent of tha t  country. 

Thus, the  fifth reservatioil seerned perfectly acceptable iri cases i n  which the  Unjted 
States was a party t o  the dispute, 3 t  had, however, \vider effects. As worded, i t  also 
covercd disnutes to mhicla. the Unitcd States was not a party. In tha t  case i t  seemcd t o  
be more difficult - especially for those who held that  the Councii could decide bg a majority 
vote to ask for advisory opinions - to recognise the right of veto thus clalmed by the 
United States. 

In any case,'it was importalit to ensure that  the rjght clairneci under the fifth reservation 
should be so exercised as not t o  harnper tlie work of the Leaque of Nations. 

Tt seemed to him that the course p ro~osed  by the Swedish delegate might safeguard 
the League of Natioi~s against the dificulties and dangers resulting from the acceptance 
of the fifth reservatiorz. I t  did not seem, however, t a  bt? necessary for the States siqnatories, 
on their side, t o  draw up a resewation t o  safeguard their collective rieht to break, if nced 
he, the Iegal bond betwcen the United States and thernselves ; for the  United States, in 
the  fourth reservation, had reserved the right t o  withdraw its adherenee to the  Court a t  
any tirne. I t  followed that  the other States signatories of the Protocol, which, between 
thernselves, did ilot enjoy su ch a right, should consider thernsclves entitled aIso t o  ~vithdraxv 
collectively, a t  any time, their acceptance of the United States reservations. This Icgal 
consequence of the acceptance of tlie fourth reservation could be regarded as arising £rom 
the conditions postulated by the United States and there seerned no necessity for stating 
it in a reservation. There rnjght be othcr w ~ y s  in wliich the views of the States signatories 
on this point wouid have t o  be expressed, so as to be cIear to. al1 parties. 

M. E ~ r c a  (Finland) said that, notwithslanding thc general wish t o  meet the  desires 
of the Unitcd States, the legal incompatibility of the last r ~ a r t  of the fifth reservation with 
Article 14 of the Covenant was none the Iess evident. The discussion which had taken 
plzce had only contributed to rnaking tliis clear. To adcl to the conditions provided in 
Article 14 of the Covenant a further conditioii, viz., the individual consent of the  United 
States of Ameriça - which rnight be  granted or refused on grounds of political expediency 
on the part of a State which was ilot a Mernber of the League of Nations - would amount 
to distortjng thereal meaning of Article 14 as i L  now stood. No possibIe doubt could exist 
as t o  the intentions of the authors of the Covenant on thjs point. Thc Covcnant considered 
the request for an advisory opinion as a step taken within the Council or the Açsembly. 
and the Court would act  upon it, unless it found i t  impossible t o  do so. The real point a t  
issue, therefore, was whether, without first revising the Covenant itsclf, there was anv 
justification for  interpretiing Article 14 in a rnanner which differed both from its actual 
terms and the orjginal jntentions, b u t  which rnight perhaps appear justified by a fresh 
situation, ~ i o t  ioreseen a t  the time when the Covenant was drawn up. 

Nobody would contest the extreme importance of advisory opinions. I t  shouid not 
he forgotten, hourever, t h a t  the Covenant had distinguished very clearly between advisory 
opir-iions and  awards. That point was made clear, for instance, in Articles 62 and 63 of the 
Statute. -4 State Iiad the right to intcrvene in a case, or in proceedings regardinp a dispute, 
when i t  Iiad therein an  interest of a Iegal nature ; in thc same vrray, it might exercise a 
certain right of ii~tervention when i t  was a case of interpreting a muItiIatera1 convention 
t o  mhich i.t was a party. 

As regards advisory opiriicins, the Statute had not provided similar facilities for 
intervention ; this aras perfectIy natural, in vicw of the  real nature of these opinions. Tt was 



ahly in vjrtue of the Rules of the Co~irt (Article 73) that  any State entitled to aprieas before 
the Court was aIso entitled to present statements of fact and to  Eurnish informat'on. 
Whether a State had or had not madc use of this right, there ccluld be no  qupstion. so 
far as i t  was concerned. of the effects of the  judpment. The scoae of Art,icle 63 of t he  
Statute, whiclz nrovidcd that  the jnterpretation of a rnultilateral convention should he 
binding upon a State which liad intewened in a case in order t o  defend its in te r~s t s  nr i t s  
point of view, was strietlv limitecl to the awards of the Court. Tt was alsn very signifiaant 
that  paraqraph 4 of Article 38 of the Statute. in eniimerating certain adclitioiial rneniis of 
determining the rules of law, included " iiidiclal d~cisions " among si~ch rneans, silhject 
t o  the reservation coritained in Arf,lcIc 59 6£ the Statutc, and  innde no mention nf advisnry 
oninions. Therefore, liriwever grcat mieht be tlic value of advisorv opinions, i t  would he 
wise not to exaggerate their scone and efïcct, if i t  were desired t a  abide by t h e  fundamental 
and d~cis ive  provisions themseIves. 

With regard to the States which were riot Mernhers of the League of Nations nor 
sjynatoriea of the Statiite, the Cnurt had. indeed, in its reply - which \vas no t  an advisorv 
opinion - oii the niiestion of E ~ s t e r n  Carclia, rnaintfiined thc view (~vhich w9s adonted 
onlv bv a verv srnall rnajaritlr OF the j u d ~ e s )  t h a t  a State wiich found  i-f-sclf in the position 
indicated, and whidi contested the cornnetence of .thc Court. which had nnt. ~ i v e n  ifs consent 
t o  the openinq of nrnceedinns or had refused to  take part in thern, was iustified in demanding 
that an oninion should not be rendered in a matter i i z  mhich it  had a direct interest. On the  
other hand. i t  was a n  indisautahle fact tllat, in 1925, in the affair of the  Iraq frontiers, the  
Court itself lzad not strictly ohserved that  rule. 

In anv case, the Court itself must be left to judpe whether i t  was leesillv aossihle, in 
fact  and in lalv, to give an advisorv opinion on anv given case. The deciriion of the Court 
on such a point would clearlv be deterrnined b32.h bv cnnsideratinns of princinle and hv leeal 
considerations. On the other Iiand, if any eiven State r n i ~ s t  be allowed to form an indioidlial 
jud~rnent,  without 2ny rule t o  Iimit its discretion, on the question whether a request for 
an opinion affected its olvn interests. and  if i t  were granted a reaI right t o  veto the request 
oc to veto tl-ie açceptance of the opinion, considerations of exnediency wriuld becorne the 
determining factor. He thought i t  very doubtful whether the  Court would be prepared to 
accept - so long, of course, as the provisions of the Covenant and of the Statute remained 
in force - an Enterpretation which would limit its power t o  determine its own cornpetence 
in recard t o  the  conditions reauisite for an advisory owinion. 

Sir Cecil Hurst had verv f i t t in~ly emnhasised the irnnortailce of the  fact t h a t  a State 
Member of the Council or of the Assemhlv, when determinine its own attitude towards a 
request for an advisory opinion, was guided more or less decisively hv considerations of a 
genersl character, and mas conscious of the  diities and mutual responsibilities of the Illembers. 

The country which tlie spcaker had  tl?ehonourto reoresent was anxious t o  develon inter- 
national orqanisation and was preriared to eo to  theutmost limit in the  matter of concessions in 
order t h a t  the initiative takeri by the United States rnipht lead i o  ultirnate success. His 
country fuIlv recortnised the importance of the adhesion a£ the Unit,ed States ta the Statute 
of the Court;and he even believed that  i t  would abandon arguments of utrnost weight In 
order to assist in attaiiling such an important end. On the other hand, i t  \vas perfect1-y 
natnral that. in the  firsi: place. i t  should be the secondary and smaller States, earnest 
supporters of the J..eag~ie of Nations, which 'considered i t  their duty tu  press for the 
maintenance of the lejial rules wliich had been adopted and accepted - i n  pnrticular, with 
regard to  the observance of t he  Govenant, manv of the fundamental provisions of which 
had, as expcrience had shown, more thaii once been endangeren bv doubtful interpretation. 

For his  art, lie concurred with the view tha t  i t  was desirable, and rnight even be 
alrnost essential, to obtain an opinion frorn Ule Court on certain points which the Conference 
was disciissing. . 
' 

M. NEGWLÉSÇO (Roiimania) began hy payiirq tribute, in the name of Railmania, La the 
United States Senate for the cesoZution in favour of adhe~ion to the Protocol of Signaturc 
and  the Stntute of the Permanent Court  of International Justice.. 

He desiréd to say that  he saw no  difîlcultv in accepting the first four reservations, 
in  which the Washington Government stated : tliat its adherence should not be taken éo 
involve any Icgal relqtion between the United States and the Leacue of Nations or the 
assiirnntian of any obligations iinder the Treatv a£ Versailles ; that  the United States would 
nartjcinate on a hasis of equality with the other States Members of the AssembIy or of the 
Council in the. deetion of judges t o  tlie Perrganerit C o ~ ~ r t  of International Justice; that  
it wou1d.contrihute t o  the expcnses of the Court; that i L  m i ~ h t  af: a n v  time withdraw its 
adherence and  that,  as long as i t  had not done so, the Statute of the Court should not be 
aménrled without its consent. 

With regard to  the fifth reservation, by which the ~ n l t e d  States stipi~lated that the 
Court shovld nnt reilrler any aclvisory opinion toiiching any dispute or question in 11-11ich 
the United States had or clairned to have an interest, several saeakers harl considered'that 
the United States had purposed. hv its vcto, t o  prevent a decjsion of the Councjl trr a ~ k  for 
an  advisory opinion frorn takinj effect and t o  paralyse the 1iorma1 workin~  of the Court. 

Other speakers, without  goii~g so far, were prenared t o  accept tlie fifth rcservatioi~, 
bbt upon one condition : they considered that  i t  harl becn shown that, under Article 5 of 
t he  Covenant, illembers a£ the Council, acting indivjduallv, had the power t o  prevent the 
Couhcil fram ndopting a dec i s i~n  to aak for an-advisory  opinion, and t h s i  the United 
States could clairn the same right of veto as stipulated in  the fifth reservation. M; Rolin, 



who supportecl the latter vjew, urished the Conference to ask tlie Perrnaneiit: Court of 
International Justice for an advisory opinion on the questlbn whether a decision of the 
CounciI to ask for an opinion was a question cf siibstance or a question of procedure; for 
i t  would depend oii the repIy of the Court whcther a decision of the Council to ask for an 
advisory opinion had to be adopted unanimously or by a majarity vote. 

It could hardly be aupposed t h a t  the United .States had, by its fifth reservation, 
desired t o  paralvse the Council and the. Court. M. Kegulesco tliowght that  a n  interpretation 
should be found wliich would be compatible both witli tlie desire of the American people 
not to recognise the Council and the Asscmblv and with its desire t o  recognise thc Court. 

Refore seekim~g an  interpretatio~z oï the fiftli rcservation, he wished to  state the kgal 
grounds on which he believed that  i t  would he dificult for the Conference ta spply ta  the 
Court for an interpretation of Article 5 of t hc  Lovenalit, or rather for an interpretation 
of the iifth reservation. 

M. Roiin had based his view - that  the Uiiited States had put forward the fiftli 
reservation iri,the desire to exercise a right of veto on the decision of the Council - upon 
the \vords of Senator Walsh, who had said, in effect, i n  his spcech in the  United States Senate, 
that, by the terms of tlie Covenarit, any of the Great Powers could, urider ArticIe 5, prevent 
a qiiestion from beiiiq suhrnitted for ail advisorgr opinion. And the Americaii Senator had 
desired that  the United States sE~ould bc assured of the same right. 

M. Rolin had said that Mr. IVaIsh had eiven utterance t o  an incorrect view, which-had 
led the United States Senate to  put  Ionvard the fifth rcservatian. It  \vas true that  Article 5 
of the Covenant required unanirnity in the Couricil when a question of principle WAS under 
consideration ; whereas, iii questions of procedure, a maiority was suEicient. When the 
CourlciI sent a question ta the  Court for an advisory opinion, i t  was not adjudiçating on 
the suhstance of t he  question, but was ernployin~ a method of procedure whicli enabled 
i t  to ohtairz the opinion of the Court. I t  was only the decision of the Council, following 
upon tliat opinion, which could determilie the. substance of the question, and i.1: was that 
decision which required unanirnity. M. Rolin had poirited out Senator Mralsh's mistake 
and had desired t o  have the opinion of thc  Court on tlie interpretation of Article 5. 

PersonalIy, Ize agreed with M. Fromaeeot that i t  would ke useless t o  ask for suc11 ait 
opinion. There were two possible alternatives : either i t  was a question of proceduce, and 
in that  case the Cou~zcil decided by a rnajority as laid down in the final part of Article-5. 
and thc Uiiited States veto had no longer anv weight; or i t  was a question of substance, 
and the Couricil, accrirdiag to Article Fi of the  Covenant, must  decide unaizimously. In 
that case, thc States interested sat as Ïiqernbers of the  Council, but their vote couId not be 
reckoned in determinine unanimity. The United States veto could not therefore have any 
effect. Tl~ere were other considerations, besides the uselessness of such a course, which 
persuaded hirn that it was not possible to ask the Court for an opinion on this point. The 
dutv of the Court, in virtuue of Article 14 of the Cavenant, was to give advisory opinions 
with regard to anv dispute or ang poiiît referred to i t  h l  the Council or the Assernbly. The 
opinion, when rendered. was sent to the Cnuncil, whicli miqht or might nat Ise guidecl bv it ; 
but i t  was alwavs the Council which decided. M. Roliii had desired to proceed otlierwise : 
the Council would only serve as an interrnediary and wouId not even receive the reply from 
the Court, since i t  would have to be addressed t o  tlie Conference. Even supposirig that  
the Court couldaçcept such a methnd of procedure, i t  \vould liave to make sure that the 
States concerned were agreed in asking for its opinion. But, aparb f ron~  the States repre- 
sented there, which composed the Conference, the United States had an interest in the 
matter, in that i t  would wish to know what in teipre tation was being placed on its resewation, 
and t o  give its consent to the proposal tlzat t h e  Court should be aslied for an opinion. . 

It  must bc noted that i t  had not been proposed that  the Conference sliould rnerely ask 
for an opinion from the Court as to the  rnea~zi~ig and scope of the fifth reservation, but that 
the Conference sl~ould already seek t o  interpret i t  ; ïor, to refer this point to the Court would 
he to assume that  the Unitcd States, irz putting forward the reservation, had wished to 
exercise its rig112: of veto a t  thc moment when a questioiz v a s  referred for a11 opinion. 
Supposing that the Conference adopted M. Rolirz's proposal; what would bc the position 
of the States represented at  t h e  Conference if tlie United States declared that the inter- 
pretation givcii was incorrect,' that i t  had not wished to exercisc tbe right of veto, but Co 
make use of a riglit whicli beloilged to  anv State not a Member of thc  League of Natioiis ? 

Certaiil delegates at  the  Coiifereiice had wondered whetlier the Urii tcd States, by its 
fifth reservatioii, moula not be acyuiring.a preferential positioii as compared with the States 
Wernbers of the  League and signatories of the. Protocol. I t  appeared to hirn that  t h e  
question should have becn stated differeritlv, and ,that i t  should have heen asked whether 
thc Uriitkd SfaLcs had desired to claim a prefcrential position in cornparison with States 
which werc not Mcrnbers. -4 distinction must he draxvn bctweeri States Mernbers of the 
Leaguc of Nations and sigrlatories of the Protocol and States rion-Mcrnbcrs of tlic Zeague 
whicl! liad signed the  Pi-otoco1. Tri  virtue of Article' 14 of the Covenant, States hlemhers 
werc preventcd frorn making any oppositioii if t h e  Council, \vhert esaniining a. dispute whicb 

' concerned their inteccsts, shOuld deeide to reîer i t  to the Court for an advisory opinion. 
On the other Iiand, since Article 14 of the Cavenalit did not apply to States non-Members, 

" the Court could not givc an( advisery opinion without their consent. 
The. act of signing the ProtocoI couId iiot: alter tllat position, for  the Statute of the 

Court did iiot reSer to advisory opinions but purely aiid sirnply to the juridicaI functions 
of the Court. By sjgning the P r o t u c ~ l ~  States recognised tlie optional jurisdiction of that 



orean. Thev had the right t o  appear before the Court. But by rnerely sigrzirig the Proto- 
col tlic position of States Menlbers and non-Members was not  altered as regards advjsory 
opinions, for as regards advisory opinions only Article 14 of the Covenant was applicable, 
and i t  was a restriction uporz the former but not upon the latter, Two perlcctly distinct 

' ideas, therefore, were involved : on the one hand, i t  was impossible for States Mernbcrs 
whose disputes werc brouglzt before the Co~incil to prevent the Court from giving an advisory 
opinio~z undcr thc tcrms of Article 14 of tlie Coveiiaiit ; on the otlzer lzarzd, i t  was possible 
for States nori-Members to prevent the Court from giving an advisory opinion, since Article 14 
of the Covenant was not applicable to them. 

The United States, in its first rescwation, had clearIy specified that, by signiizg 'the 
Protocol, i t  did not wish t o  alter its position as a  ion-Member ; corzsequently, the  Court 
eouId not give aii advisory opiiiion without its corzse~it in cases in which its interests weïc 
iizvolved, The fifth reservatian rnercly eonfirmed the decision of the Court in thc aflair 
of Eastcrri Carelia. Finland, which was a Memher of the  Leaguc of Natioris, had cited thc 
Soviets before the Council ; the latter body had asked the Court for an advisory opinion, 
but the Sovicts had not tvished to sippear eitlier before the Council or beforc the Court. In 
those çircumstances, the Court had considered that  a non-Memher State could, by its opposi- 
tion, prevent the  Court from giving an advisory opinion, The Court had been of thc  opinio~i 
that  the pacific means placed a t  the disposal of the Council lor  scttling international disputes 
shouId be accepted by the parties concerricd, and that  conscquently, if one of the parties 
refused its conserzt, the Court could not render ail advisory opinio~i in a matter iri which 
tlzat party Ras concerned. 

I t  must, however, be adrnitted tliat the wosding of tlie fifth reservation rnight give 
the impression that  the United States had wished to reserve the right to prevent the Court 
from giving an opinion whenever it  was, or declared itself t o  be, interested. 

But such an interpretation coulcl not be acccpted, for thc words " if the Court so 
decide ' b e r e  implicit in the  text. I t  seerned diffrcult to believe that, a t  such an histaric 
moment in the annals of the Court of International Justice, orle of the greatest Powers of 
the world, which was prompted by ils love of peace to  adhere to t h e  Court, should be seeking 
t o  paralyse the authoritv of the Court and to prevent it from functionlrzg in the future. 

The nrords " if the Court so deeide " would, moreover, establish equality between all 
States and assure the normal tvorkiiig of tlie Court. 

The Conference could accept the fifth reservation if i t  were interpreted to mean t l ~ a t  
the United States desired to exercise thc same riehts as a State not a Memher of the  L e a g u ~  
of Nations - in other words, that i t  wished tlie Conference to confirrn in its case, iri a 
permanerit form, the rule which the Coiirt had once recognised in the  affajr of Eastcrn Carelia. 
H e  therefore proposeil that  a cornmittee should be appointed to draw up a report on the 
five United States reservations, the first four of which could be accepted mitliout difficultv, 
while the fifth required to be interpreted in a sense which would be compatible both witli 
the priixciple of equality between States and with the normal working of the Coui-t. 

Prince ARFA (Persia) said that  11iç part of the discussion \vas one of the pleasaiitest 
and easiest. T t  W ~ S ,  moreover, short and clear. 

The instructions whicli lie had received fsom his Government were to  endeavour to 
draw the attention of his collcagues to tlie great advantaees ~vliich the Zeague of Nations 
would derive if the Confcrence facilitated the adhesion of the United States to the  Protocol 
of Signaturc of the Statute of the  Permanent Court of International Justice. 

I t  would be a v e y  Iiappy augury for the  close CO-operation of the  United States with 
the League. The memhers of the Confcrcrice knew this hetter than himself and there was 
no need for him to remind them of it. But tIiere was a Persian proverb which said that if 
a rernark were wise, one sltou1d never be afraid to repeat it. 

He hoped that the members of the Conference would excuse his carrying out this duty 
to his Gavernrnent and to the  Leagile of Nations. 

The PRESIDENT stated that  the list of speakers rvns exhai~sted. 
He said lie did noé intend oc presumc to undertake a complete analysis of t h e  general 

lines of the highly interesting discuççion which had taken place on the previous dag and 
that morning. He wislied, however, to emphasiae cedain points wbich stood out from the 
r a t .  

Eirst of all, he was glad t o  note the gencral fccling of sympathy with the vicws of the 
U~iited States, even concerninq the most dificult point, the  second part of the Fifth reser- 
vation. In that connection, also, the speakers had expressed, with great eloq~ience - more 
especially the  last speaker, His Hiphness the Persian representative - and witli remarkahle 
unanirnity, their sympathy witli the  standpoint of the United States. He hoped that  the 
general attitude of sympathy would he appreciated and accepted a t  its full value on the  
other sidc of the Atlar-rtic. 

He thougl~t he could alao state tliat the discussions had testified to a uiianjmous wish 
- expressed by Sir Cecil Hurst, Sir George Foster, MM. Frornageot, Pilotti, Buero, MoPloff, 
Negulesco, .DinicFzcrt and perhaps others - on thc part of thc Conference to declare that 
the United States wouId enjoy in this mattcr the same rlglits as the Memkers of the  Leaguc 
mhich were represented on the Council, that  was t o  Say, that the United States ~vould bc 
treated on a footing of perfcct equality, TIiey had even gone so far as to admit the ~irivilcged 
position in whlch the United States mould be placcd by the fact thal: it \vas not a Mernber 
of the League of Nations and that, in consequençe, it would be free from responsihilities. 
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This privileged positiorl, morcover, was in conforniity wiéh the çlecision of tlie Court iii 
the matter oi Eastcrn Larelia. En this coririection, M. Castberg Izad cmphasised the ilecessity 
of distinguishirig between cases in which the United States was a party to a dispute and 
cases in whicli it Was not. 

He also pointed out that the speakers had been agreecl in recogriising that  most probably 
the intention of tlic United States, in drawir~g up the sccond part of the' fifth rcservation, 
had been to make sure of treatment on a footing of con~plete equality wit1-i. the Mernbers 
of the League of Watioas. 

l 'hen inevitable diiliculties liad arisen. It  liad been asked whether the second part ' 
of the iifth reservation clearly expressed the intention \vhich i t  had been understood to  
convey. 11: was useless te  express again rcgret that i t  was riot possibIe to consult a represen- 
tative of the United States on that point. Several speakers, however, Ilad ernphasised the 
difterence between the ratio legis of the  second part of the fitth reservation and thc wording 
of that  reservatiorz. Arnongst them was one of the Vice-Prcsidents of Lhe Conference, Sir 
Francis Bell, who had said that, iS  one of the Members of the League of Nations clairned 
a right such as was provided for in the sccond part of the fifth reservation, it would 
never be admitted t o  the Council. 

The possible consequelices of the applicatiori of the sccond part of thc fifth reservatiori. 
had then been carefully considered. ' lhe  problem has iirst been iiivestigated from tlie 
point of view of the wording of the resei~atiori. Ir1 this connectiorz, Sir George Foster had 
pointed out that the reservation was addressed to the Court itself. 11: \vas, so t o  speak, 
a national legisla tive measure bearing upon points en tirely outside its coiilpetence. Witli great 
skill, Sir George Foster liad brought to liglit the difticulties inherent in the situation and 
in such an interpretation. 

bven regardirzg the text from that  aiigle, the 'effect which such interference would 
have on the action of the Couricil could rml: be denied, even asauming that  the United States 
was addressing itself to tlie Court and not 50 the Council. Various speakers, more especially 
Sir Cecil hu r s t  and M. Frornageot, had Iooked a t  the inattcr ratl-ier froni tlie standpoint 
of the duties of the Council, '1 hcy had pointed out  tliat its work, whicli so ofteri required 
prompt action, might be considerably delayed by a pomrer of interference such as the 
United States tvjslzed to have, 

l n  tliis connection, cmphasis Iiad been laid on the importance, for thc solution of this 
problem, of the question whether a dccision kiy the Council to reqiest an advisory opiiiiun 
irom the Court had to be adopted uiiariirnously or by a majority. Ihis  point had rzot yct 
beeri determined. In view of tliese two alteriiatives, RI. Rolin had been led to suggest that 
the Court should be consuHed ori the  point a t  issue ; othcr rnembers - in particular M. Pilotti, 
M. Hinichert and M. Erich - had spokcn in tlie same seiise. Et had tiien been suggested 
that such a step was perhaps no t  reaily necessary, seeing t l ~ a t  the t ~ v o  parties to the dispute 
~vould not vote, being under a disqualification, so that the question of majority 
or unanirnity lost rnucli of its importance. 

Fsam whatever anglc the matter hacl beeri regarded, the discussion had showri how 
great wou1d he the iniluence of tlie second part of the filth reservation on the essential parts 
of the constitutional law of the League. Witli this in mind, M. Yoshida, emphasising the . 
fact that  the Conference was only composed of represeritatives of Governments signatories 
of the Protocol, had pointed out that i t  was not competent to discuss the constitutional 
law of tlie League. 

The problem luas cornplex, but i t  was a matter of satisfaction that every issue had been 
exarnined with the desire to arrive a t  a solution which, as Sic Austen Chamberlain had said, 
would give satisfaction to the wishes of the United States. 

In order to get out of tlie diff culties, RI. Undén had suggested an interesting solution. 
ln conclusion, the President wislied to sefer to a plan which had been outlined in a 

recent article in tlie Joarrzal de Geneue (August lOth,, 1926) by Mr. Theodore Marburg, an 
American. In  practice, he had written, the dificultica inherent in the second part  ot the  
fifth reservxtion lrtight be largeIy mitigated if i t  could he arrangeci that the right of inter- 
vention clairned by the United States must he exercised within a specified period of timc, 
before the rcquest for an advisory opinion was submitted to the Court by tlze Council, and 
before the latter adopted a decisiori. l i e  hoped that deleçadcs would reilect: on this suggestion. 

Finally, the Presideizt recalled tlie fact that  the Council, if i t  did not ask the Court for 
an  advisory opiniori, could always have rccourse t o  a Cornmittee O f  Jurists. He did no& 
regard that  method as an ideal one, but he poirzted out that this procedure liad lieen followed, 
more especially in the case of Corfu and in othcr lesser disputes concerning Danzig and 
Poland. 

Various speakers, including M. Buero and Ri. Negiileseo, had made the exçcllent suggcs- 
tion that  certaiii clearly defirzed points shoulcl be referred t o  a small cornmittee which would 
carry oii the work already begun. By tliat ineans it would be possible to producc some 
concrete result before the end of the Assembly of the League. He did not beliisve that  
M. Negulesco and M. Buero wished to have the cornmittee appointed a t  once, aiid he intended, 
as  he had already said, t o  subrnit a definite proposa1 in this sense a t  the end of the gtrnerai 
discussion. 

He çoncluded by expressing the hope that  the general discussion on the rernainiilg 
points might be finished that afternoo~i. 
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Held af Genenn on Fridagi, September 3rd, F 926, crf 4- p.m. 

16. Declaratioii by the Delegation of the Dorniriican 1leyulili.c. 

M. FRANCO (Dominican Republic) said that, havii~g foilowed with great interest the 
discussions on the priiiciplc of the United States reservations, and being inspireci. by a 
genuine and i'ratecrial dcsire to see the great Americari nation still further strengthening thé 
authority of tlieir intertiational institutions by adliering to  the Permanent Court of lnter-' 
national Justicc, the delegation of the Dorninican 13epublic expressed a most sincerc hope 
that  the work of this Conference urould iead to a satisfactory result, 

The delegation was of opinion. that  the discussion regarding the principle of these 
reservations had not dernonstrated tl-iat the United Statcs of America was clairniilg any 
sort of privjleged position with regard to the fundamental pririciple of the  equality of 
States, but tlzat, on the contrary, the five reservations of which this  ~ o n f e r e b q  had exarnined 
Ihe essence wcre i n  reality intended to safeguard this principle. 
. Since, hoxrrever, al1 the opinions put forward had shown that  certain important 
questions of ferm did exist, it. was sinkerely to  be Iioped that  the  problem thus raised would 
be satiçfactorily settled in a rnanner compatiblé wjth the essential rights of every State, 
so that  they. might shortly have the pleasure of welcorning among the signatories of 'the 
Protocol of the Permanent Court of International .Itistice tliat powerful dernecraçy whicli 
t he  Dominican Republic wholeheartedly admired. 

17, Genernl Discussion of the .&eserrrations formulated hg the United States Senate. 
' 

The PRESIDENT surnmed up the  discussion : 

The Conference had accepted in principle tlie first four reservatiolis and the first part 
of the fifth. It  had carefully considered the second part of the fiEth reservatioil. A certain 
number of questions of form still rernaiiied to be settled. For instance, how should tlze 
United States be informed of the acceptance of al1 or  part of tlie rcservations ? Was it  
suificient if the forty-nine States +nt Iorty-nine lettera of acccptance to Washington ? 

As regarded the procedure to be followed in accepting the first and third reservations, 
no particular difficul ty would be f ound, Thc first reservation arose automa.tically from 
the fact tha t  the United States was not a Member of the. League of Nations. The third was 
an oîfer t o  participate in the experises, That offer implied a certain contact between Geneva 
and Washington, The Financial Hegulations of the League, however, expressly provided 
that a State non-Member might contribute t o  the expeiises of any one of the  organisations 
of the League. 

As regarded the second reservation, it might be examlned together with the  fourth. 
The provisions of the Statutes of the Court would be directly affected by these reservations, 
Articles 4 et seqn of the Statute dealt with the election of the judges. The Conference would 
have t o  consider whether an amendment ta  the Statute would be rlecessary or whethher a 
simple note accepting the United States request to take part in these elections would be 
sufficient. The  same question arose as regards the rnatters dealt with in the  lourth 
reservation. 

I t  had been suggested t h a t  the Statutea would have t o  be altered. But between a 
forma1 alteration of the latter and a simple note there was room for a considerable number 
of solutions. It was these solutions tliat thc Conference would have to  consider in the 
afternoon. 

As regarded the firsL part of the fifth reservation, the solution of the problem was to 
àe faund in the Rules of tlte Court. The Rules, as drawn up four weeks previuusly, met the 
desiderata of the United States as defir~ed in  the first part of the fifth reservation., Of 
course, it was truc that  the two articles of the Rules in question - Articles 73 and 74 - 
possessed the legal force of the Rules of the Court. If a reply mrrerre sent to the Washingtoii 
Government t o  the ciïect that its wishes had already been met, the latter might answer that 
this was so but  tliat the  Court might altcr its Rules any day. It was a question, therefore, 
oE deciding whcther it ivould bc advisable tu give t o  Articles 73 and 74 a conventional 
value which would be binding on the Governments. 

As regarded the fifth reservation, the Conference had already toiiched on certain of 
the difficulties i t  raised and had oilIy to continue its discussions. 

The President declaced the general discussion open. 

h4. ~ ~ A R K O V I T C H  (ICingdom of the  Scrbs, Croats and Slovenes) said he wished once 
again t o  urge that  the Conference shouId make every possible effort t o  accept the Unilcd 
States rescrvations. ISe had spoken twicel and had, he belicved, informed his co€lerlgites 
that his Government, after carefully considering the resetvations' presented by the  United 
States Government, had given him formal instructions with regard ta  their acckptance. 

He thought that  the Conference should .examine the question in the spirit ir i  wl~ich 
the United States Senatc had frained its reservations. M. Markevitch reminded the Conference 



that, iit hiç ietter to the Scscretariat oi  thc  League of Natiolis coricertiii~g .the preseiii 
Conference, the United States Secretary of State liad explained his Governrneiit's views 
with regard to the proceduse lo  he foilowed; he had explained lhat the  Senate was of 
opinion that  this question should be settled by ari exçhange of individual notes betweeii 
each State signatory OS the Protocol and the  United States Government; the lakter had 
strongly urgea the necessity of adogting this procedure aitd held that i t  could zzot be varied 
either directly or indirectly. 

He thought tha t  the Conference should conform t o  this view. The Government of tllc 
United States, I-iowever, had not objecteci t o  the States Members of the League conferring 
to  settle tlzeir legal situation ~ 6 t h  regard t o  the League and ,the Permanent Court. . This 
suggested the following question : If thc States &lembers adnjtted the Unitcd Statcs 
reservatioras, what would be tlicir legal positioil with regard to the League of Nations alid 
the Yernianerzt Court ? If the acceptailce 01 tliese reservütions would result in moclifying 
the legal situation of the States Members with regard to the Leaguc and t o  the Permanent 
Court, the  Conlerence sho~zid consider measures to segularise the new situation. 

To be petiectly clear, he would suggest, tlicrcfore, that  their task \vas, first to settle 
the relations of the signatory States with the Government of the United States, and, secondly, 
to examine the situation of the  States Mernbers of the League after they had accepted the 
United States reservations. Riloreover, the Conference had tç, consider wliether, by simply 

l accepting tliose rcservations, tlic wishes of the  United States would be fully met ;  in other 
words, it would have to decide whether Uriited States representatives ivould take part i ~ i  
the election of the judges. 

To sum up, he would strongiy urge the Conference tb agree to the procedure suggested 
by the United States Govesnnient; if i t  decjded on ariy other course, j t  rniglit be met with 
a refusal on the part of that  Goveriirnent. 

M. Rocru (Belgium) said lze thought that  the Conîererice would find no difliculty iii 
eridorsiilg the suggestions of the  representative of the  Kingdom of the Serbs, Croats and 
Slovenes. After the  very dificult discussions whiçh I-iad taken place on the previous day 
and that  morning, i t  was almost with a sense OS relief t h a t  the Conference approaehed these 
questions of forni, 011 the optimistic supposition that  al1 the otlzer difficulties wauld Iiave 
been eliminated. If most of these reservations were Iound in prinçiple t o  be acceptable, 
the Coriference would have to determilie in what nianner, hy what reselutiolis or wha t  
agreements i t  could meet tlie wishes ai' the United States. 

With regard to the second ceservatioii, which the Corifereiice had, a t  the  previous 
meeting, held t o  be entirely acceptable, he wondered whether it weuld not be advisable t o  
point out in the reply whiclz mighl: be sent t o  the United Statcs tliat there was possibly 
an omission in this reservation. The Statute of the Court did not merely rnake provision, 
i n  tlie matter of elections, for deliberation by t h e  Assernbly and the  Council. Article 3 laid 
down that the number of judges and deputy-judges might, If necessary, be increased by 
the Assembly a t  the suggestion of the Council. He thouglil  i t  would be quite logical arid, 
indeed, necessary that the United States, if i t  signed the Protocol of the Court, should also 
participate in ,these discussioris, and it was even perlzaps logical that  the United States 
should take part in the discussiotis referred to in Article 3J,  wliich laid clown that  tlie aiznual 
stipend of t h e  judges sliould be fixed by tlie Assernbly on the  proposal OF the Coiincil. 
Other decisions rnigi~t be provided for in the S'tatute of the Court, to which the Conference 
should refer in its reply. The followirig question arose : WIien the Statute of the  Court 
referred to " the  Assembly arid the Couricil ", did those words exclude trie participation, 
in the discipssioi~s of the Assernbly or the Council of the representative of a State which 
was. not a Member of the League of Nations ? -41 though the Covenant niade no  express 
provision in this case, and did nai: expressly define any right, ç o  far as questions of this 
kind were concesned, to invite representatives of' third States to sit in tlze Asçembly or the 
Council, i t  did no t  prolîibit such action. Nay, far from prohibiting such action, i t  
encouraged it. 

En th i s  connect,ion he would quote the two clauses of the Coveiiant which, though not 
referriiig directly to the question now before the Conference, provided for an increase i n  
the Council and the Assembly. First, there was tlic clause in Article 4, paragraph 6, which 
Jaid dewn that " any hlIember of tlie League riat represented on the Council sfîall be invited 
t o  send a representative to  sil: as a Mcniber a t  any meeting of the Couiicil during tlzc 
consideration of ~iialïters specially aifecting thc interests 01 tlzat Memher of the  League ". 
Whlle Article 4 only referrcd to Members of the  League wliich were invited to send 
representatives t o  tlie Council, Article 17 dealt uritlz the case in wliic1-i a dispute mjglit arise 
between a Melnber of the League of Nations and a State which was not a Member of the  
League and iii which the Cotiiicil niight invite the Statc not a Member of the  League to 
accept the obligations of membersliip in the J,eague upon s~ic1-1 coriditior~s as the LounciP 
might deenz just. The Council had considered thal: i t  was jus t  to invite these States non- 
rnembers of the League, which accepted its good offices for the settlernent of a dispute, t o  
sit at the Council table 011 equal terms with tlze Statcs Members of thc  League and to 
take part in discussions or negotiations regttrding the dispute. 

He suggested that Article 4 and Article 17 talccn in cotijaiictioiz led to tlie corzclusion 
that, in reality, the Couricil might - of course, by a unanimous decision - invite a State 
which was not a il'Icnzber oE the League of Nations to sit as a Member of the Cauncil or in 
the Assembly wlien a matter speciaHy affecting tlie interests of that  State was being discussed 
@nd, as a signatory of the  Protocol of the Court, the United States uTould be specially 



affected). As cvidencc that the Leag~ie had in fact already been Ied, quitc naturally and 
logically, to açcept suc11 conclusions, he instanced various technical orgarîisatiorzs of the 
League, commissions and coni'erences convened by the  League, t o  which States whicli 
were no t  Members oî tire League bad been invited to send - and had sent - representatives 
or1 the  same footing as the Memliers OS the League, \vithout any objectioii havinp been 
raised. One advantagc of that  procedure was t h a t  i t  was simple; but  it possessed anotlier 
advantage oE a moral order : the United States in its second reservation, recogniçing that  
the Permanent Court of Justice had becn founded by the League of Nations, had not asked 
that  tlic Statute of that organisation shoiild be changed and tlzat Membcrs of thc  Court of 
Justice should be elected, perIiaps simultaneously, by a small comrnittee of great Pomers 
indudirig the United States, and by a larger Asscsmbly of States sigriatories; but tha t  i n  
this respect the spirit and letter of the Statutes sllould be preserved and that  the Council 
of the League and the Assembly should continue to bc tlic competent bodies for the election 
of the &lembers of the Court. The United States merely asked to send its representatives 
t o  sit in the Council and in the Assembly as co-equals with the othec Members of the L,eague. 

In these circurnstances, wormld i t  not be  extrerneiy regrettable if i t  were not agreed 
that t h e  Assembly and the Council could, in such a case, issue an invitation to the United 
States Goverrzment ? He khhought tliat the  Conference might, without hesitation, simply 
give an undertaking, as requested by the United States, to   on si der that  country as having 
a special interest in the  matter and accordingly t o  invite the  United States to take part 
in the discussions in tlie Council and the Asseinbly prorided for in the Statutes of the Coilst. 

M. OSUSKY (Czechoslovakia) said that  the  suggestion made by the Belgian represen- 
tative, concerning the second reservation, with regard t o  the participation of the United 
States of America in the election of the judges of the Permanent Court, \vas really very 
ingenious. The only difiiculty tliere nziglît be in bringing this suggestion within the scope 
af Article 57 of the Covenant lay, lie thouglit, in the opening words of the-article r 

" In the eveiît of a dispute between a Mcmber of the League and a State whicli is 
rzot a Mernber of the League, or between States not Members of the League, the State 
or States not Members of thc League shall bc Invitcd to accept the obligations of rnernber- 
slijp in the League ." 
According to Article 17, therefore, t h e  Council could only grant to a' State not a Mernbec 

of the League the quality af a Member of the Council " in the event of a dispute ", etc. 
M. Osuçlty did not wish t o  analyse this question in the absence of the  Belgian delegate who 
had made the suggestion arid hc thought that thc Committec whiclî the Conference was 
about to appoint could consider it. 

He Ilad asked to be allowed to address the Conference, however, mainly in order to 
speak of the great and important fifth reservation and of the form in which this reservation 
shouId be acceptcd. The United States asked tliat the States whicli had reeeived the note 
from the United States Government should reply thereto individually. What should the  
States signatories of the Statute of the  Court reply ? He thought that  the substance of 
their reply should be as follows : " We understand your reservation t o  mean, wIien transr 
lated into the language of the Court, that you wisli to be treated befare the Court as a non- 
Mcrnber of tlie League, and that, as regards advjsory opinions, you wish to be on a footing 
of equality with the Members of the League, represented either on the Council or on the 
Assembly ". The United States would thcn say whether the reservation had been correctly 
interpreted in the language of the Court. If the çeply were in the afirmative, he mondered 
whether such an cxchange of individual replies would suffice to settIe the matter, and 
whether i t  would not be necessary to do çomething more. 

He thought tIzat when the United States Government signed the Protocol of Signature 
of the Permanent Court of International Justice i t  would add its reservation. If his inter- 
pretation of tlie rcsewations was accepted by the  United States, i t  would have to be added 
after those reservations. Woiild it not bc hetter, thcn, to incorporate in an additional 
Protocol the reservations of tlie United States and thc interpretation of them given by the 
States signatories or the Statute of the  Court ? M. Osusky addcd that  he merely put for- 
ward this suggestion in tlze hope tliat i t  might heIp the Confcrence to discover the  best means 
of sohing the problcrn. 

M. PILOTTI (Italy) thought that the  question wliich the Chairman had just raised was 
very difficult to solve. I t  had already been seeii tliat the first part of the frfth reservation 
was more or less met by tlîe new Rules of Court. Was i t  possible, ho\ve\rer, to assure the 
United States tliat those Rrilcs would never be chaizged ? \Vliat power liad the signatory 
States to bind the Coufi in a matter which was exclusivcly ?vitIiiii its dornaiii 3 

The Conference might irzf~rm t h e  United States Cover~iment: that  i t  conçidcred i t  
desirablc - as did the United States - that  the procedurc to  be follovr~ed in the matter of 
advisory opinions should always he as laid down in the present Rules. I t  would be cliiricult, 
however, to go further than that. Morcaver, the United States was safeguarded by the 
fourth reservation, namely, by the riglit of denunciation. If the  R~iles of Court came to  be 
changed, It could clearly exercise that right. 1-Ie did not think i t  would be possible to say 
more than what tlic Court Iiad already said iiz the exercise of powers which belonged to  
i t  and on whicli the Confercnce had no influence, Tlie Coiiference could not preverzt Uze 
Court from modifying its Rules. As a nzakter oî  lact, it was not going to  modify them. 
The present Rules represented an advance on thc old ones and that advairce mouid "be 



maintained. IZe Ialt convinced that  the United States would not make dificulties on this 
point, but he still thought t h a t  it would be hard t o  discover any formula which would bind 
the Court in relation to the United States. 

Count R o s ~ w o ~ o w s ~ r  (Poland) said that the highly trained legal instinct of the 
Confesence had led i t  to distinguish between tlie questions wliiclz could be answered by a 
simple affirmative and those which could not. In other words, in order to give cornplete 
satisfactiorz t o  the wishes of the United States, the affirmative, in the case of certain questions, 
must be accompanied by a legal formula and tlze latter must acpuire force of law. 

What conclusion was t o  be drawn from tlzis fact ? 
If ari endeavour were made, by an effort of tlre imaginatioii t e  visualise the procedure' 

t o  be adopted, two stages were indicated. The first was that  of the acceptance of the 
United States reservations, The second might be called that  of codification. This was 
the final stage a t  whieh the changes introdueed would reeeive confirmation in a formula 
which ~vouid give them force of law. 

Dealing first with the final stage, that  of codification, he asked of what i t  would consist ? 
Tt was a question, in reality, 01 introdueing into the Statutc al1 the provisions rendered 
necessary by the adhesion of the United States and by the concessions granted to it, These 
provisions aiid concessions could 11ot remain in the ais; tliey must be stated somewhere. 

He irnagined that this work of codification would be undertaken by a subsequent Confe- 
rence in which the United States would participate. To make the necessary enactments 
witl~out tlie United States would. be useless. 1 he Americans must be there, CO-operating 
with the othcr sigrlatory States ; they must be the CO-authors of the  new rules which would 
bind bath them and the other States. 

In order to arrive a t  this final stage, the United States.must be represented ; this could. 
not happen, however, according to the letter of the Secretary of State, until the reservations 
had been accepted. 

Turrzing ncxt t o  the first stage, ,the sheakcr considcred that  this was of a transitory 
and prelirninary eharacter. I t  \vas the  stage of acceptance, on which all the rest depended.. 
The rest would riot follow ulzïess the first stage were completed. 

As regards the reply to be given to the United States, if the Conference agreed oit a 
common declaration, such dcclaratio~i could be communicatcd by lctter. That procedure 
would not be far rernoved from the system proposed by the United States. 

The question was whether the repïy t o  the United States could consist in a simple 
affirmative. 

1-Ie thought thaL the work of thc  Cornmittee would consist in drawii~g up the text of. 
the reply. For this purpose, i t  would review al1 the United Statcs reservations, onc aftcr 
t he  other, in order to decide wliether a simple affirmative would suffice, or whethec, on the 
contrary, the affirmative required to he accompanied by certain explaiiations and cornrnents 
in order to explain to the United States the meaning which the Conference attaclied to the 
United States reservations and th@ meaning which it attachcd to  its own. That was the 
procedure t o  be followed. I t  \vas impossible a t  the present time to enter on the second 
stage. Tliat would be the task of a subsequent Conference. I t  suficed for the moment 
to do what was feasible, narnely, to find the necessary formula for replying to tlie United 
States and for making its adhesion possible. 

Subsequently, as the result of its adhesion, the United States would be convened to a 
joint Corifcre~zçc chargcd with the duty of codifying al1 the rules nccessary for fixing the 
relations between the signatory States and the United States. 

Sir Ceci1 H u n s ~  (British Empire) said be woiild like t o  ask the Polish delegate, t o  whosc 
observatioiis lze had just listened with great interest, to cornplete his expIanation of the 
methods which he thought conrd bc adopted. He llad termiriated Izis remarks by jndicatjng 
that  the proper procedure would be that, aIter the resemations had heev accepted, a Confe- 
rence (in wiiich the United States ~vould take part) wouId be convened to  make tlze necessary 
alteratioris iir the Statute. The Polidi delegate went no furtheç thaii this and had stated 
that the question would Lhus be placed uporz a permanent or  satisfactory basis. But how 
did 11c propose to arrange for the United States to have tlie power t o  denounce the arrange- 
ment - a power wliich the United States had claimed in one of its reservations ? What 
tvould be the  position if the United Statcs made use of that  power ? The other States would 
he left with a Statute in which the  arnendments had already been ernhodied, and they would 
be obliged, he thought, t o  conventr a new Conference t o  restore the Statute to its original 
form. Ide would be very glad if Count Rostwerowski would kiiidly cornplete the very 
illumiiiating idea which hc had begun to devclop. 

Count ROST~~~QROWSKI (Polaiid) 'admitted that tlie situation was very cornplex. I t  
was neccssary above al1 to avoid rnoving in a vicious circle. In considering the path to be 
followed, lie had always cildeavoured to  avoid a blind-alley. He had therefore made pro-, 
vision for a possible way out. 

With special selererice t o  the question raised by the British delegate, 11e tliouglit that 
tlie Conference would First give the United States a reply, which would probably be favour- 
able in principle. On receiviiig this repty the United States cauld becorne one of the group 
of oatjons which adhercd to the  Court. 



The United States would not adhere t o  the Court, however, unless it  received a favour- 
able reply from the Conference. From the kgal point of view, therefore, the only question 
was that of ofFer and acceptance. I t  was on the basis of this acceptance that the United 
States might become one of the adherents to the Court. 

Evidently, such adherence would not  be devoid of al1 risks, because it would still be 
dependent on the results obtained by the  later Conference. Nevertheless, i t  would mark 
pyogress. Only when the United States had adhered could it be invited to  corne, and could 
it  corne, to the later Conference. To sealise this, i t  \vas only necessary to read the letter 
from the United States Secretary of State, which showed that if practical arrangements had 
to be made - for instance, with regard to the election of the judges - such questions would 
naturaily have to be considered afterwards. After what, Iie asked. After tlie adoptiorz of 
the reservations and after the United States had becorne a party to the Statute of the 
Permanent Court of International Justice. 

He thought that this letter gave some indication as t o  the proceduse to be followed. 
I t  must be a gradua1 procedure, advancing frorn one stage to another. 

'l'he British delegate had referred to the right of denunciation which the United States 
reserved for itself. He thought that i t  was too early to discuss tIiis question. In his opinion, 
i t  was hardly possible to consider the contingency of the United &tates Ieaving the Court 
a t  a tirne when that country was not yet a party ta the Protocol and the Statute. He 
thought that this question might be considered a t  a subsequent Conference at \vhicIz the 
United States would be represented. 

He repeated' that the Conference aught for the present rnerely to ensure the cntry of 
the United States as a Member of the Permanent Court: of International Justice, 

AI. DINICHERT (Switzerland) first asked the President whether he might be allowed, 
although oéher questions were now being discussed, to  offer certain observations on the 
second reservation. 

The President having agreed t o  this, he made the Eollowiiig statement : 
When the Conference discilssed the underlying principle of the  second reservation, it 

had Eound na difiiculty in accepting it. Now, wlien it  came to consider the fosm whicli 
the açceptance of this reservation sliould take, i t  was confronted with the possibility of an 
amendment t o  the Statute of the  Court being necessary. In his view, it was not possible 
to disregard the fact that the second reservation did involve the possibility of aii amend- 
ment to the Statute. 

He quite understood that M. Rolin had endeavoured to obviate this dificulty and, 
by clever seasoning, had sought t o  convince the Conference tha t  i t  was not  necessary t o  
amend the Statute. M. Dinichert was strongly in favour of this conclusion, although he 
realised t h a t  it did not entirely relieve his conscierice frorn every scrupIe. l-Ie thought t h a t  
M. Holin had not, perhaps, pushed his arguments to their conclusioii and he ventused to 
subrnit the following considerations whicii the delegaie of Belgium might have brouglit 
for~vard as his own, 

The Conference ltad to consider no t  inerely a State which was not a Mernber of the 
League but a State which was going to becorne a party to the Statute of the Court. If 
this argumeiit were not in itself quite sufficient to  obviate al1 diffieulti-ies, lie thouglit i t  was 
nevertheless a very weighty consideration. I t  wovld be natural for the participation of 
the United States in the Court, as definitely contemplated by the Assembly's resolution 
of Becember 1920, to  imply its participation in the elections and other siniilar activities 
of the Council aïid the Assembly for whiel~ provision was made, not in the  Covrsnant bu t  
in the Statute of the Court to which the United States was proposing to adhere. It might 
therefore be çoncluded that the  United States was only claiming rights provided in the Statute 
i tself, a daim which no one would dream of contestiug, since i t  had been unanimously agreed 
to  admit the United States as a signatory of the Protocol to the Statu te. 

hIV Dinichert thought tha t  the Conference might well consider this question as a matter 
to  be oficially decided by the Asscrnbly. This would not involve niucli difficulty since, 
i n  order to  reply to the United States, i t  would be necessary for al1 the Governments t o  
be in agreement. Why should not the Me1nber.s of the Assembly agree to  adopt an inter- 
yretative resoiution in this sense ? 

He was sure that  the wishes of the United States with regard to this reservatioii ~ o u l d  
be met without any amendment to  the Covenant. 

He also desired to refer to an observation made by M. Pilotti regarding the first part 
of the fifth reservatian. M. Pilotti had said that the reply to  this reservation waa t o  be 
found in the revised Rulcs of the Court. He doubted whether that  rvould necessarily meet 
the wishes of the United States, for the Rules of the Court did not, in the strietest sense, 
afford much guarantee of permanence, sinçe the Court cowld rnodify them when i t  wished. 

There lvere three possibilities in this connection. 
First, tlie United States might accept the present situation. 
Secondly, the organs of the League of Nations - or, if it were prderred, the States 

which had t o  reply to the request of the United States - might, if necessary, come to an 
understanding witll the Court of Justice to the eflect that the latter should, if i t  considered 
such a course possible, undertake not to modify these provisions in its Rules. Although 
a new proposal, he did not thlnk tliat this plan should be rejected without Eurther 
consideration. 



Finally, if, for any reason, neither method was applicable, there still remained oiie 
possible solution : the organs of the League, with the participation of the States, might 
make an addition to the Statute in the manner provided under tlie Rules of the Court. 

He was not making a definite proposal ; he was simply reviewing the possible methods 
of simplilying the task of the Conference. 

The PRESIDENT said that, if no one else wished to speak, he would consider the 
general discussion closed. 

He thought that  this discussion had provided a very good groundwork of ideas for 
the eventual solution of the problem. Many speakers had put fomasd ideas, suggestions 
and explanations which would greatly facilitate the task of the Committee which i t  seemed 
desirable to set up. 

18. Appointment oP a Committee to d ~ a w  up the FinaI Act of the ConPerenee. 
With regard to the continuation of the work, the PRESIDENT suggested that, if the 

Conference agreed, i t  should appoint a Committee which would work during the Assembly 
oC the League and would subrnit its report to the Conference before the end of the Assembly. 

On behalf of the Bureau, he proposed that the Cornmittee shoutd be constituted as 
follows : 

M. R o z r ~  (Belgium); 
Sir Cecil HURST (British Empire) ; 
Sir George FOSTER (Canada) ; 
M. FRQMAEEOT (France) ; 
M. Pr~onr  (Italy) ; 
M. YOSHIDA (Japan) ; 
Count R o s ~ w o ~ o w s ~ r  (PoIand) ; 
M. OSUSKY (Czechoslovakia) ; 
M. UNDEN (Sweden); 
M. BUERD (Uruguay). 

It  was understood that the  President and the two Vice-Presidents of the Conference 
should be entitled to take part in the work of the Committee. 

M. DENDRAMIS (Greece) said that  he had listened to M. Negulesço's rernarks witb great 
interest. He tl~ought that  M. Negulesco should be a member of the  Committee. 

M. NEGULESCO (Rournania) thanked M. Dendramis for his.proposal but  asked him not 
t o  press I t .  He (M. Negulesco) had asked the President not to include him in  the list of 
members of the  Cornmittee in view of the fact that he was a Deputy-Judge of the Court. 

M. MARKOVITCH (Kingdom of the Serbs, Croats and Slovenes) seconded hl. Dendramis' 
proposal. He thought that i t  was precisely because M. Negulesco was a Judge a t  the  
Permanent Court of Justice that  he ought t o  sit on the Cornmittee. The office which he 
held had not prevented him from taking part in the Conference; how, therefore, coiild i t  
prevent hini from sitting on the Cornmittee ? On the contrary, his special knowledge was 
an argument i n  favour of his joining the Cornmittee. 

M. BUERO (Uruguay) said he thought tliat, if M. Negulesco was unwilling to sit on the 
Committee, the Conference should still adopt M. Dendramis' proposal in so far as i t  implied 
that the  number of members of the Cornmittee should be increased. If the Conference agreed 
to this increase, he would make a proposal. 

The PRESIDENT said that the Bureau had onEy submitted these suggestions for the 
purpose of facilitating the work of the Conference, but of course the latter was erititled 
t o  constitute the Cornmittee as i t  liked. If, however, the Conference desired t o  increase the 
size of the Cornmittee, he suggested that  not more than one rnember shoutd be added. 

The Conlerence agreed fo fhis proposal and M. Buero proposed M. Dinichert, who had 
made a number of very interesting suggestions. 

M. DINICHERT (Switzerland) said he highly appreciated M. Buero's proposal. He would 
ask him n ~ t  to press it, however, first, because the Bureau had only made its proposa1 
after carefril refiection, and, secondly, because his duties would make it dificult for him 
to  attend the Committee. 

M. BUERO (Uruguay), however, maintained his proposai and finally M. DINICHE~T 
accepted his nomina tian. 
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SEVENTH MEETING 

1 Iield at Geneua on Thnrsday, Sepfember 23rd, 1926, af 10 am.  

President :. M. VAN EYSINGA. 

19. Colisideration OS Che Draft Final Act of the Conference. 
The PRESIDENT. said tliat he regretted that  so many days Ilad elapsed betweeli the 

last plenary meeting of the Conference and the prese~zt sitting. Everyone was aware of the 
reasons. Another great meeting was being held simultaneously at Geneva, and tlie 
Conference Iiad raMzer suirered from the niirnerous calls made upoii the timc of its inembers. 
However, he eould assure his colleagucs.that the Cornmittee 01 Fourteen and the DraIting 
Committee had dorie as much work as possible. 

He was glad to be able to state that  the  number of States reprcsented a t  the Conference, 
which liad cit first *beeri thirty-nine, was now forty, as thc Estonian Government Iiad now 
sent a representative. 

Al1 the delegations were in possession of ' the results of the nork done ; hc was referring 
to the draft of the Final Act which was now beiore the Conferencc. (Annex 7,) 

Before calling 011 the Rapporteur, M. Pilotti, to speak, theAPresident said tlzat he 
wished only t o  draw the attention of the Conference t o  tlie last paragraph of the  Final 
Act which indicated the action to  be taken, in the view of thc authors of the draft. I t  
was stated tllat " the Cariference recommends to all the  States signatories of thc Protocol 
of December 16th, 1920, that  they sliould adopt the abovë conclusions and despatch their 
replies as soon as possible ". He hoped that  the mcmbers of tlie Confererzce lvould al1 be 
able t o  sigii this Final Act  which, moreover, left the Gavernnzents perfectly free. 

The passage i n  question went on to say that  the Conference " directs its Presideiit 
to  transinit t o  the Governments CIE the said States a draft letter of reply to the Secretary 
of Statc of the United States ". Thc Final Act did not give thc exact wording of that  letter 
botli for reasons of courtesy and also because some of the Governments might dcsire, for  
one reason or another, to add something to the 1ct.ter - for instaiice, because thcy had already 
replied to the United States Government. In thjs  respect, also, the  Governmerits were 
cntirely free. 

He would now aslr Pilotti, the Rapporteur, to address the  Conferenec, after whieh, 
in tlie view' of the President, it. should endeavour to conclude its work as soon as possible. 
There had beeii a general discussion 011 the  subject. He had requested any delegations 
who desired to  send in arnendrn~nts ,to do so in wrlting, and he thanked those who lzad 
submitted tliem. He thought  the  most practical course would be t o  cIiscuss these amend- 
rnents in turn and put them t o  the vote, if necessary. He thougl-it, therefore, that  it was 
no  longer necessary to have anotl~er general discussion. If any delegatiori desircd, however, 
to  rnake a further staternent, he would be happy t o  give i t  an opportunity of doing so. 

M. P r i o ~ ~ r  (Italy), ~appor t eu r ,  then spoke as foliows : 
1. By its rcsolutiori of Septernbtrr 3rd, 1926, the Conference appoir~ted a Committee 

consistirig of the President, the Vice-Presidents and c;Icveir delegates, and instructed i t  to 
consider what decisiuns should bc takeii by the Conference, having regard to the results 
of the general discussion. 

The Cornmittee had requested l ~ i m  to  inform the Co~zfcrcnce of the resuits of itç work 
and to cxplain the proposals which it veiitured tu subrnit t o  the Conference. These 
proposals were contained in the priiited draft which had been distributed to the delegates 
on the previous day. 

2. The Committee liad tliought that  the conclusions of the Co~zference çliould take 
the  form of a Final Act, signed by the delegates, copies of tliis Act being lorwarclcd to al1 
States signatories of the Protocol of Decembcr 16th, 1920, concerning the Permanent Court 
of International Justice, and t o  the Council of the League which convoked the Conference. 
This would certainlly carry greater weight than a simple resolution incIuded in the 
Minutes of the closirig~meeting,' and would be better calculated t o  emphasise the character 
of an agreement betweeri t he  States represented a t  the Conference wfiich its conclusions 
are intended to assume. 

In the opinion of the Cornmittee, these concIusions, as embodicd iri the draft Final 
Act, should serve as a basis for the diplornatic letter which the Government of cach Slate 
signatory of the  Protocol of Decernber 16th, 1920, will ~Ubsequently send t o  the Govern-' 
ment of the Uiiited S,tates of Amerjca, in seply to  the. latter's letter cornrnunicating the 
United States proposal to aceede, subject to certairi reservations, t o  Ule Protocol and 
Statute of the Court. I t  wilI be seen tliat tlie Cornmittee lias abandancd the .idea 01 a 
collective reply from the signatory States-to the United States. The Committee Iîas corne 
to the conclusion that, since the letters from the Governmeiit of the  United States were 
addressed individiially to each of the signatory States, these letters cal1 for individual 
replies; but, naturally, since the signatory States have adopted a cornrnon course of actioii 
by means of this Confcrence, tlieir replies, which will be the result of a cornrnon agreement, 
should be as sirnilar as possible. The Committee thcrefore proposes that tlie Conference 
should not  merely recornrnend the various Governments to accept its concltisions as the 



baais of their replies t o  the United States of America, but  should also instruct its President 
to suhmit to those Governrnents a text reproducing its concIusions in their entirety, which 
couId be utjlised for  the purposes of the individuaI replies. 

3. Tt yill now be desirable t o  explain the principles by which the Committee l ~ a s  been 
guided with regard t b  the substance of the reply to be given t o  tlie United States offer. 
Zn the first place, the Cornmittee felt that  it was the unanirnous wish of the Conference 
to acccpt the offer, by satisfying the United States reservations as far as possible. The 
very creation of a Permanent Court of Jnternatioiial Justice constitutes in itself, and irrespec- 
tive OP "the  existence of thc Lcague of Nations, so great a progrcss in the*developrnent of 
peaceful relations bctween States tiiat every effort sliould be made t o  render that  act 
fruitful of still further results. 

The greater the  nurnbcr of States which have acceded t o  the  Court, the greater will 
be the Court's authority. I t  is to the interest of the  States which founded the Court that  
al1 the  other States of the world should agree t o  becorne parties thereto, even if they feel 
unable t o  beccime Mernhers of the Leagve of Nations. In particular, the possjhilitg of the 
accession of the United States of America, as a State mentioned in the Covenant of the  League 
of Nations, was provided for in the Protocol of Signature of the Statute of the Coiirt. Tt 
thereinre seems quite natural that  the  States siqnatories of the  Protocol, in presence of a 
proposa1 - even a conditional proposal - by the United States of Amerka t o  accede to 
the Court. should adopt a favourable attitude. 

On the other Iiand, the conditional character of the proposa1 is sufidently exp1aine.d 
by the fact that the United States of .Amerka is not a Mernber of the League of Nations 
and does not dcsjre to cllange its attitude. This fact must be taken into account and an 
endeavour must be made to reconçile the working of the  Covenant with the jmportant 
object of increasing the nurnber of States which have acceded to the Court and with the 
requirernents OP the position of the United States. 

4. This havincf been adniitted. the Cornmittee recognised that  i t  would be desjrable 
simply t o  agree to the first tliree reservations, namely, those concerning the maintenance 
of the status of the United States of America as a Power %hich is not a party to the Covenant 
of the Leaque of Nations and the Trea t j  of Peace of Versailles, its participation in future 
elections of judçes and deputy-judgcs, and its contribution to the expenses of the Court.  

5. I.ikewise, the Cornmittee recognjsed that  the two poirits forr~jrig the subjcct of 
the fourth rcscrvation shovld be açcepted, namely, the right of the  United States of 
Arn~rica to withdcaw its accession in the  futurc and the necessity of its consent t o  any 
modification of the Statute, the Statute having been approved in 1920 by a unanimous 
agreement of the signatory States and heing.only susceptible of modification by another 
unanimous agreement. The right, however, ta withdraw its accession is obviously In the 
nature of a guarantce which the United States of Arneriça desires t o  obtain in case the 
working of the Coure tvitli its participation should, in practice, prove te be not such as 
t o  satisfy the  exigencies of the positjon of the United States of America. In the general 
discussion in  plenary session of thc Confercnce, i t  was suggested tliat i t  would he natural 
to give a sirnilar right t o  the other signatory States, The Committee has endeavoured to 
express this idea i n  the  first part of the reply whicli i t  recommends in regard t o  t h e  fourth 
reservation. I t  has, however, been anxious to  invest the exercise of such a right with thc 
character of a collective decision taken by a suficiently large rrzajority to ensure that it is 
inspired exclusively by objective considerations arising from the discovery of some aerious 
practical dificulty. The majority, III Eact, proposed is two-thirds. 

Further, the  Committce has I c l t  it right to express the hope that  the right of 
denunciation will not be exercised, either by the United States or hy the other sipnatory 
States, without an exchange of views first taking place with regard to suc11 diflîculties as 
may have arisen and, possibly, as to the means of overcoming them. 

6. As regards the part of tlze fifth reservation which relatcs to publicjty for the Court's 
decisions in the matter of advisory opinions, and the rjght of ericli adheriiig State to express 
its point of view before the Court takes its decision, the  Cornmittee has thought that full 
satisfaction is gjven t o  the dernand of the United States 01 Amcrica by thc provisions of 
Rules of Court relating t o  advisory procedure as recently amcndcd. I t  nevertheless proposes 
that, if the United States of America considers it desirable, an  agreement shall be concluded 
on this subject between the United States of America and the other signatory States. 

7. The second part of the fiftlz reservation, owing t o  its great importance, formed 
t he  subject of long and careful examinatioii by the Committee. In t h e  general discussion 
a t  the  Conference, sevcral speakers had drawn the attention of their çaIleagues to Zl~e 
pïoceedings preparatory to the adoption by the Senate of the  United States of America of 
the resolution by whicli condiLional accession to  the Court was agreed to. 15 \vas pointed 
out, on the one hand, that,  in the discussions of the Senate, attention \vas directed to the 
view exprcssed by the  Court in Its advisory opinion No. 5 (Eastern Carelia), to thc effcct 
tha t  an opinion dealing with the substance of a dispute between a State Member of the  
League of Nations and a Power not belonging of the League coiild not be given w i t h o ~ t  
the co~isent of the  said Power. I t  mas noted, on the other Iland, that  t h e  main idea in 
these discussions appeared to be t o  ensure for the United Statcs of America equality with 
any State Mernber of the League which has, in tlie çapacity of a Mernher of the Council 
oc of the Assembly, to pronounce upon a proposal made In the Corincil oc the Assernbly 
to submit a request to the Court for an advisary opinion. The Cornmittee has taken tliese 



observations jnto accouiit and has drawn a distinction, in the  repIy wliich i t  proposes with 
regard tu this part of the fifEh reservation, between disputes to  wIiic,h the United States 
of America is a party and disputes t o  which it is nat a party, together with questions other 
than disputes. I t  considers that, as regards the first case, the reply can be lirnited t o  a 
relerence to the jurisprudence of the Court, as laid down in the opinion çonçerning Eastern 
Carelia. 

'As regards the second case, the reply can only consist in a declaration by the signatory 
States recagnising the United States of America as enjoying equality with t h e  States 
Memberç of the League represented in the Council or the Assembly. I t  follows from the 
principle of equ'ality that  opposition by the United States of Arnerica t o  the adoption by 
the CouneiI or the Assernbly of a request for an advisory opinion would have exactly the 
same effect as a negative vote by a State represented in the Council or Assembly. Its eBect 
svauld onty be that of an absoIute veto if the request had to  be approved by a unanirnous 
vote., In  the United States of Arnerica it seerns to  have been regarded as certain that  a 
decision of the Council or Assernbly asking the Court: for an opinion requires tu  be unanirnous ; 
but the Committee does not consider that  there is, in fact, certainty on thls point, since 
no precedent exists in the matter. 

8. The Cornmittee has had to consider the practicaI question of the procedure which 
the United States 'of America wouId have t o  follow in order t o  express its view on the  
adoption of a request for an advisory opinion. There is a n  obviaus difference between the 
position of a State which is not a Member of the  League and that of a State Member which 
gives its vote in the Council or Assembly after considering al1 the  circunistances and after 
realising,the importance of finding a solution, for the sake of the application of the Çovenant, 
and the consequences which might result if no solution could be found. . 

This is a question which must be dealt with in the reply to the fifth reservation. The 
Cornmittee consiclers that  it should be studied in order that a modus operandi satisfactory 
t o  both sides rnay be arrived a t  between the Governrnent of the  United States and the  
Council of the League of Nations, the  nature of mhose. functions makes it  particularly well 
qualified to watch aver the proper workiog of the League. 

9. The Cornmittee considers that  i t  would be advantageous t o  accompany the replies 
t o  t h e  five ieservations with the outline of a convention çontaining the special clauses 
recruired by the accession of the United States of Arnerica to  the Protocol of December 16th, 
1920. The Cornmittee does not consider tha t  this accession warrants any arnendments or 
additions to the Statute of the Court. On the contrary, i t  seems more proper that  a special 
agreement should -be çoncIuded between the States signatories of the  Protocol of 
December 16tht 1920, on the one hand, and the United States of America on the other. 
Its provisions ought, of course, to have the same force and .effect as those of the Statute. 

With this objcct, the Cornmittee has prepared a preliminary clraft protocol of 
executjon, tu be subrnitted fo the Government of the United States t0gethe.r with the 
re$lies. The drait deals with the participation of United States representatives in. t h e  
proceedings of the  Council and the Asseinbly in connection ~ i t h  the electicln of judges : the  
requirement of the consent of al1 the contracting States to any amendment of the Statute 
of the Çourt:;.the public rendering of advisory opinions; the understanding to be reached 
between the United States of America and thé Couneii of the T,eague as regards the  
procedure for pivinq the consent mentioned in the fifth reservation ; the attribution to  
opposition by the United States of America to a request for an advisoty opiiiion of the  
sarne force and eflect as \vauld attach to a negative vote given In the Council or Assemblv ; 
the conditions of the entry into force of the Protocol : and, 'lastly, the exercise of the right 
of denunciatian by the United States of Arnerica or by the .other signatory States. 

10. Such is the resultho£ the exhaustive investigations t o  which thc Committee has 
proceeded. It may be summarised as rneaning that, in principle a t  least. al1 the reservations 
should be accepted. In the Cornmittee's name, I have the honour to express the hope that 
the Conference may accept our condusjons. 1 should like, further, to cxpress the hope tha t  
the great Americnn Republic rnay find in 'those canclusions a reflection of the spirit of good 
wiI1 and good faith whjch has' animated us In our task of seeking equitahle Eegal forrns which 
could meet its proposai. In tha t  case we shnEl have satisfied the ardent desire OF al1 the 
States illembers of t h e  League of Nations, which, while respecting the motives which have 
led the United States of Arneric~ t~ fféel t ha t  i t  cannot join the Leapue, are anxiaus to see 
it take part in t he  work, and still Eurtber enhance the high authority, of the Permanent 
Court, which has been established as a guacantee of peace through justice for the  entire 
community of nations. 

Continuing, M. Pilatti said he had asked the delegates to  be good enough to  send in' 
to him .ang arnendments they might have to make. He had received some amendments 
from M. Dinichert and also one proposed by Sir Francis Bell and another £rom M. Negulesco. 

He suggestcd LHat the Conference should first discuss M. Dinichert's amendments, 
whjch were llargely concerned with points of f orm. 

( A  greed.) 

hl. DINICHERT (Switzerlarid) safd that, i n  the text lvhich he had sent t o  the Drafting 
Cornmittee, he had saised some points regarding punctuatiom, on thc assurnption tha t  the  
Drafting Cornmittee would take note of the suggestions and accept them or not as it 



Ehought fit, but that they would not be discussed by the Conference. In fact* he had not 
suhmitted them as amendments but. rnerdy as observations, for he Tzad no desire to occupy 

I the time of the Conference with questions of such a chacacter. 
1 

On the proposal of the PRESIDENT, i l  mas agreed ihat M. Dinichert should submif his 
proposals regarding punciuafion fo ihe Bureau, which would decide on them. 

The PRESIDENT fhought, nevertheless, that  M. Uinichert wowEd wish to have Ehe 
opinion of the Conference on his final observation, which referred to the same question 
as that  dealt with iri Sir Francis Bell's amendment. As the latter arnendment was furthest ' 

from the original text, the President said he would ask the delegate for New Zealand t o  
speak first and state his views. 

Sir Francis BELL (New Zealand) made the following suggestions : 

1. To omit from the reply to  the  fourth reservation the second and third 
paragraphs as printed. 

2. (To be proposed only in the  event of arnendment No. 1 being accepted.) To 
make the necessary consequent alterations in the Draft Protocol. 

He added thhat, Western Samoa, of which New ZeaIand was the Mandatory, was 
separated by a nacrow strait from Eastern Samoa, a territory of the United States. 
Consequent partly on that  proximity, and partly on treaties made between Germany and 
the United States before the war, some international questions had a l r ~ a d y  arisen. and 
it was probable that sirnilar questions might arise in future, betwcen the United States 
and New Zealand, some of whiçh might be of interest t o  the League which had granted 
the mandate. New Zealand was therefore very djrectly concerned in the question with 
which this Conference ufas dealing, and, in his c.apacity as representative of the Dominion, 
he feIt i t  a special duty t o  çonsider with care the proposals now before the Confcrence. 

As a rnember of the Cornmittee of the Conference, he Iiad accepted the vjcw of the 
majority as regards the general form adopted and as regards the answer t o  the fifth reserv- 
rition, and he had abstained from even expressing the individual opinion which he still held 
on both these matters. As regards, howeveç, the answer t o  the lourth reservation, he felt 
hound to move an arnendment and to  give direct expression to  the coritention he now offered 
on behalf of the Governrnent of New Zealand. 

This Conference of signatory States had not  the powers of the Assembly nor of the 
Counçil of the League, nor could i t  speak with any authority for either of these bodies. 
Obviously, i t  had no power to direct the Permanent Court of Iriternational Justice, nor 
t o  require that  Court to take or abstain from any course. The Conference had been convened 
because of the insistence by the United States on a unanimous assent by the signatory 
States to the reservations whiçh the United States had defined. 3I such consent were given, 
the United States dcdared itself wlling to corne within the jurisdiction of the Permanent 
Court of International .Justice. But, for reasùns expressed in  its first reservation, the 
United States abstained from seeking or requiring the assent of the Assembly or of the 
Council t o  the reservationa. 

The speaker ventured t o  rernind the Confercnce that i t  \vas not the  consent of the 
Conference that conferred any right on the United States. Tlie United States had already 
the right to adhere t a  the Court and could exercise that right, which \vas cenferc~d upon 
i t  by the Covenant (in the rAnnex t o  which that  country was named). Bcfore exercising 
that  right, and as conditions precedent t o  the esercise of that  right, the United States 
dernanded certain admissions fram Ehc signatory Powers, but neither the giving nor the 
withholding of siich admissions constitiited, or in any manner affected, the rjght of the 
United States. They mereIy aiïected the decision of the  United States upon the question 
whether i t  would or would not exercise that  right. 

I t  was not unreasonable, fmm the point of view of the United States, t o  insist that 
its decision t o  join the signatory States in this great experiment of the establishment of 
a tribunal to determine international disputes should not be irrevocable. It might be, 
from the Conference's point of view, undesirable that  any Pawer once within the jurisdiction 
of ,the Court should be permitted to withdraw, If tha t  was its conclusion, i t  should say so. 

But if the Conference acceptcd the fourth reservation and canceded tbe right t o  with- 
draw, surely that  shouId be an end of the matter. No valid reason could be suggested for 
such a conditional assent as the second and tliird paragraphs of the proposed reply defined. 

The Conference should rccognise that  this repEy to the fourth reservation was one 
whkh the United States could not accept and might perhaps resent. If i E  were rnerely a 
declaration of what would result after, and in consequençe of, a withdrawal by the United 
States from the Court, it might be unobjectionable, though useless. But what was claimed 
by these paragraphs was a right of the signatory States t o  resile £rom every admission 
they had made and every assent they had given, whenever they chose hereafter, notwith- 
standing tha t  the United States might then be within the jurisdiction, and rnight desire 
still to remain within tlie jurisdiction, of the  Court. Though it was admitted to-day that  
adhesion by the United States to the Court did not involve any association of the United 
States with the League of Nations, the signatory States claimed the right to resile fram 



that  admission at  any time hereafter, arid t o  assert, whcnever tliey chose, thal: adhesion 
to  the Court did involve that  association, mith al1 its consequences t o ,  and obligations of, 
the United States. Further, the signatory States claimcd the right t o  eatlcel, when they 
pleased, their admission tha t  the United States should take part in the election of the 
judges-of the Court. The effect of the assertion of such rights was not mitigated by any 
requirement that a certain rnajority must concur in a proposed exercise of those rights. 

There was a second objection to the proposed conditional assent, narnely, tlzat any 
withdrawal. 3>y the Signatory Powers of their present assent and admissions would have 
absolutely 110 effect. He would abstain from elaborating an argument upoii this further 
objection because, i n  'the discussions in the Cornmittee of the ConEerence, it appeared that  
sevesal eminent jurists had dissented from the opinion he had formed and still maintained. 
If the United States once exercised its uadoubted right t o  adhere to, and come wjthin the 
jurisdiction of, the Permanent Court, nothing but a statute passed by the Assembly of the 
League by unanimous vote could exclude the United States from t h a t  jurisdiction or from 
ail the  consequent riglits, privileges and liahilities. I t  seemed clear tha t  even the right, now 
to be admitted, of the  United States itseIP to withdraw couId only be made effective by an 
amendment of the Statute of the Court which was ~ontemplated by all. Witli unfeigned 
'deference t o  the opinions which had been expresaed in the Cornmittee t o  the  contrary, 
he was still convinced that  the signatory *States, by a majority ar  by a unanimity vote, 
wouId have no power of any kind to affect or destroy the right of the United States, or the 
jurisdiction of the Court, when once the United States had adhered t o  and  come within its 
.jurisdiction. Al1 that  was now happening relatecl only 'and was preliminary t o  a decisian 
of the'United States whether it would or would not exercise its undoubted right. When 
once that  right was exercised and the United States >vas within the jurisdiction of the  
Court, nothiig said, done or cornmittecl to writing by the Co~iference or by the signatory 
States could destroy, diminish or aflect the position, status and full rights of the United 
States to remain within and to  continuc subject t o  that  jurisdiction. 

Tn conclusion, he did not want t o  raise a discussion on the second objection, though 
he felt'bound t o  stite it. The point t o  which he wished most seriously and solemnly to 
cal1 the attention of every member of the Conference was that, if they agreed with him that  
the United States could not acçept the right on their part to ignore and cancel at their wi11 , 

thc  admissions they made, then surely the  Conference would not insert the paragraphs 
which in effect rneant refusal. If they were going t o  refuse, let them say so, 

M. FROMAGEOT (Ffance), replying to  Sir Francis Bell, said that  na one would dispute 
..the righ't of the United States, under'the terms of the Covenant, t o  adhere t o  the Statute 
.of 'the Court. This right was recognised by the reference t o  the United States a t  thc 
'beginning of the list of States in the Annex t o  the Covenant and  by the reservation which 
had been formrilated with specid regard t o  its case in the Protocol of December 1920. There 
was no question, therefore, of disput.ing this r i ~ h t  ; but the United States desired t o  exercisc 
i t  suhject t o  certain conditions. These conditions cwere stated in the reservations .which - 
the Government of the United States required to have accepted before adliering t o  thc 
Protocol. The point at  issue was therefare whether 'the States signatories of the Protocol 
were prepared or 'hot to accept the reservations wliich Eormed the conditions of the United 
States' adherence t o  that  instrument. 

The second-pnragraph of the  fourth restirvation vas onIy concerned witlz the givirig 
or-withdmwing of consent ta the  United States resewations and to  the conditions govern- 
ing its adherence a t  the present moment. ' 

It was clear that  tlze present Conference did not possess t.he rights of the Assembly 
nor of the Council, nor had i t  power t o  lav down certain regulatjons oc to effeçt* certain 
changes in the Statute. Ho\r.ever, there seerned t o  bc a misunderstanding between Sir Francis 
Bell and some of the meinbers of the Conference. There seerned to be some confusion 
betmreen the right of the United States t o  adhere to the  Protocol and the conditions under 
which i t  was ~villing Eo adhere. 

Without embarking on a discussion on the second paragrapli of the reply to  the iourth 
reservation, he ventured t o  point out that  i t  would be very strange if this clause had really 
no signification. If the  United States llad the right t o  withdraw its adherence, jncluding 
its reservations, thc States .siqnatories of the Protocol could not, for thcir part. deprive 
the United States of its r i ~ h t  to arlhere, since this was an accomplished fact, but .eould 
withhold thelr consent to the conditions under which its adherence )vas effeeted, 
. Sunposing that such a case actuallv arase, what would happen ? The States signatories 
of t h e  Pratocol Ilavina withdranln their acceptance of the  United States reservations, the 
United S t a t ~ s  woulii nevertheleçs contjniie, in the exercise of its ripht, to be subjec,t t o  the  
jurisdiction of the Court. But i t  would no longer be able to,avail ifself of the  reser~ations 
which i t  had made, or of the special conditions which had been conceded to it. 

A s  regards the question ~vhether it  was advailtageous or otherwise for the signatory 
Powerr, to'daim this right of denunciation - which was the counterpart aE the right a£ 
dpnunciation clairned by the United States - that was a differènt matter. I t  was a proposa1 
which had heen made by a rnemhcr of that  Conference ; it Fiad been examii1e.d with the  preatest 
care. and the majority of thc delegates had favoured 'the insertion of this clause in thetext  
which was now under discussion. 



He ventureil, however. to urge that  tliere was a great difference between deciding 
whether this clause was desicable, or otheswise, and declriring that i t  han no effect and was 
incompatible with the right of the United States to adhere t o  the Protocol. 

M. FRANCO (Dominjcan Republic) tliaught that i t  was very desirable to accept Sir Francis 
Bell's amendment, for the two paragraphs in question were not of any cssential value. 

If i t  \irere shown that these two paragraphs were of rcal importance, they oupht, of 
course, t o  he retained; but if, on the other hand. after careflzl cxamination. they were seen 
to be superfluous or of quite secondary value, there should be no hesitation in abandoninq 
them. He thought that  if the Conference accepted Sir Francis Bell's proposal, i t  would 
be takinq a step forward and facilitating the adherence of the United States t o  the Statute 
of the Court. 

The second paragraph, which enabled the signatory States Eo withdraw their consent 
.acting together by a majority of two-thirds, appeared to  him of rather theoretical value, 
and in consequence Ize desired t o  support Sir Francis Bell's amendment. 

M. OSUSKY {Czcchoslovakia) asked if it would not be possible t o  discuss M. Dinichert's 
ameridment firat. I t  was possible that  this amendment rnight mect Sir Francis Bell's purpose. 

. The PRESIDENT said that the Conference must first decide on Sir Francis Bell's amend- 

l 
ment. If i t  were accepted, there wouId be no nced to  discuss M. Dinichert's proposal. But 
if the Conferenc~, desired t o  rnaintain the two paragraphs in the  reply t o  the fourth 
rcservation, i t  would then have t o  discuss M. Dinichert's amendment, 

M. ZUMEGA (Venezuela) said that  he desired t o  explain lzis vote. He did not see that  
any useful purpose could be served by the  two paragraphs in question and he wonld there- 
fore support the amendment of the delegate for New Zcaland. 

M. NEGULESCO (Rournania) said that he must first congratulate the Drafting Cornmittee 
and its Rapporteur on the remarkable draft Final Act which they had just submitted. 

He desired, however, to say something in regard to  Article 7 of thc preliminary draft 
Protocol. The right which i t  gave t o  the Powers to denounce their acceptance of the  
United States reservations uras designed to  ensure equality of treatrnent between al1 the 
Powers. I t  had b e ~ n  armed that. since the United States was able to denounce its adherence 
t o  the Protocol of the Statute of the Court, the other Powers could, for their part, dcnounce 
their acceptance of the United States reservations. He fhoupht, however. 'that. i t  was 
necessary to dcaw some distinctions jn order t o  avoid certain mistakes. The United States, 
'being nientjon~d in the Anne.x t o  the Covenant, was entit1ed to adhere by a unilatcral 
.derlaration to the  Protocol of Sipnaturc of the Statutc of the  Court. ln that  case, jn the words 
of the Protocol, " t h q  herehy declare that  they accept the jurisdirtion of the  Court ". It 
was tlierefore n nurstion of judicial powers. The Protocol and the S t a t l i t ~  of the Court did 
not mention advisory opjnions. Tt was Article 14 of the  Covenant u-hich riealt mith the 
advisory opinions piven by the Court a t  the. r~ques t  of the  Çouncil o r  the Assemhly. Sereral 
ctifïerent acts wcrc therefore involved : the adhcrencc of the TJri t~d  State* tci the Profocol 
of Sig~zatiire of the  Statute of the Court ; the acceptance by the Powers of certain reservations 
in connectjon wjth this adherence and relating s n l ~ l v  t5 the jiidirjal powers of the Court; 
and, IastIy, the acceptance by the Powers of certain reservations relating t o  advisory 
opinions. 

Tt seerned t o  M. Nr.lesco t h a t ' t h ~  Powers couid nnt denounce the adherence of the 
United States to the Protocol, because that  mras a iinilateral act, whjch took effect 
independently of the  wjshes of thp other Powers. The text of ArticIe 7, which read : 
" On their part, each of t h e  Cnntract.ing States may at any tjrne notify the Secretary-Sentlral 
of the L ~ a p u e  of Nations that  i t  desircs to withdraw its consent to the adherence of ihc 
United Slales 20 the Protocol of December 16th, 1920 ", would have t o  be either omitted 
or amended. 

If the United States could, in virtue of its adherence t o  the Protocol, enioy the right 
of appearing hefore thc Court, the otller States could, nevertheless, reserve their rlght t o  
deizorrnce their acceptance- of the conditions under which this right had to  be exercised. 

' I n  other words, the dcnunciation coiilci only apply t o  the rcscrvations which related t o  
tlie Statute of tlie Court, and not t o  the exercise of the right which the United States possessed 
to appcar before tlie Court independently of these rfservatjcns. 

A s  r~gards  ndvisory opinions, M. Nepulesco thoupht tha t  denunciation by the Powers 
couId only relate to certain of the reservations which had been made. In the Cornmittee's 
report a Jepal distinction had been drawn between advjsory opinions in respect of which 
the Unjtcd States would b~ in the position of a non-Member of the Leapu'e, and thcse in 

'respect of tvhich Rie United States would be in the same position and couId avail itself of 
the same rights as the States Members of the. League of Nations. If that  interpretatjon 
were accepted, i t  seemed to him difficult t o  believe that  the deniinciation çould apply t o  the 
first catepory of opinions, in respect of which the United States would be on an eqiial 
footing with States non-ïlfembers of the L e a p e ;  the denuncjatjon could only appIy t o  the 
second category in respect of whicli the  United States would be in the same positipn as 
States Mernbers of the Leape.  

In making the above observations, he had desired to  show that it was necessary to  
amend Article 7 of the preliminary draft Prot;ocol. 



Sir Gcorge POSTER (Canada) said that Sir Francis Bell had atated that  he had no wish 
to provokc a discussion upon this question, but he felt tha t  it was necessary for hjm to 
state his position. In stating bis position, however, he had necessarily t o  make an argument 
in its favous. 

The speaker did not propose to burn his fingers by engaging in an argument on the 
legal sidc of the question. Rut  tlzere was nnother argument which had been brought out 
very fully in the smaller Cornmittee which for days had discussed thi:, and other cognate 
questions. In the first place, i t  was not necessary but i t  was probably as well for him to 
afiirm liis desire - a desire equal t o  that  of any other delegate - t o  see the UnÎted States, 
in so far as it could brlng itseIf to do so, working fur the objects and aims of the League. 
He thought i t  would be an immense gain if the United States were t o  give its adhesion to 
the Court and exercise its great. influence - in some ways almost incalculable - in favour 
of the movement in which they were al1 so much interested. For years past the highest 
opinion of the  public me.n of the United States had been in favour of a World Court, and 
it was the urgency of tha t  opinion which had brought the United States t o  make its present 
proposa!. The majority of the American people would be immensely gratified if the  United 
States could co-operate in the work of the Court. 

In  connection with this rnatter there was an argument of reasonableness, and Ehere 
was an argument in the fourth reservation whiçh also bore on the  question and which had 
not been touched upon by the Roumanian delegate. The argument of reasonableness was 
thjs : The ̂ United States had put toward a proposition in pursuance of its undoubted right 
to enter the Court, but it imposed certain conditions upon its entrante, and those 
conditions had been undergoing examination. In the fourth reservation there waa not only 
the right of the United States to wjtlidraw from the Court but there was the seconcl right 
- tlzat without its consent the  Statute of the Court should not be amended. He thought 
that  thjs portion of the fourth reservation must be taken into account in connection with 
the point under discussion. Was i t  reasonable, when one party t o  this provisional agreement 
asked for and obtained the right to withdraw, that  the other party, which assented to that  
cight - an agreement in virtue of which the United States eritered the Court - should 
not have an equal right ? En any transaction between nations or people i t  was uareasonable 
and unjust - when a conditional arrangement was made - for one party t o  demand and 
obtain the right to  withdraiv, unless the same right were given t o  the other party. Why 
was i t  that  the  League of Nations, represcnted i n  that  Conference, asked for the right of 
withdrawal reciprocally with the right granted to the United States ? It was because 
the force and the obligation of 'working out its views and aims wrere entirely thromn upon 
those who were Mcmbers of the  League of Nations, and the United States, since i t  did not 
belong ta  the League, was under none of the obligations and was not required to put forward 
any of the effort necessary t o  carry ou t  the aims of the League. Now, if, in carrying ou t  
this ~ ~ o r k ,  i t  became apparent to the Members of the League that  the  arrangement under 
which they were working was detrimental t o  their best efforts and to the b ~ s t  ultimate 
results which the League sought t o  obtain, was it not feir that, sjnce the other side - that 
is, the United States - had the right to withdraw, the  nations Members of the League should 
have an equal right t o  adjust matters by a reciprocal process of tvithdrawal ? I t  seemed to 
him that this argument of reasonableness was a good one and one from which there could 
be no dissent. 

As regards the latter part of the fourth reservation of the United States, to the effect 
that  no amendment should be made to the  Statute of the Court without the assent of the 
United States, he would like to draw the attention of the Coriference to a case which, 
though perhaps not likely, might occur, and with reference to which some precautions 
ought t o  be taken. Let i t  be supposed that  it became apparent to e v e l  Member of the 
League of Nations, in virtue of the experience gained in carrying out the work of the 
League, that  i t  was necessary to  amend the Statute of the Court, there wouId then be 
fifty or sixty nations of the  world unanimously of the opinion that an amendment was 
necessary, while the other party t o  the  agreement, by withholding its consent to any 
amendment, would be able to psevent those fifty or sixty States Members of. the League 
from releasing themselves. A country outside the League could thereby hinder the work 
of the çifty oc sixty nations in the League. This \vas an unfair position, nor would it  be 
a position which the United States would wish to occupy. I t  was only fair that the States 
Members of the Lcague should havc the  opportunity t a  release thernselves if, on the other 
hand, the United States had the right t o  withdraw its adlierence to the Protocol. The 
whole solution to the question was çontained in the proposal which the Conference was 
considering. A spirit of reasonableness dernanded that  there sliould bc a reciprocal arrange- 
ment for withdrawal, in order that the rights of both parties mjght be sustained. 

M. S J ~ B O R G  (Sweden) agreed with what had been said by Sir George Foster and 
M. Fromageot and dedared his intention of voting in Eavour of the cIause providing for 
withdrawal. 

Sir Cecil HURST (British Empire) asked whether it would not be possible to  render the  
machinery of withdrawal a little more simple, and therefore a little more real, %y providing 
that the States which had already signed the Protocoi and accepted the Statute of the 
Court should meet together in conference for the purpose of reaching an agreement, thus 
avoiding the cumbrous machinery of diplomatie correspondence, Aiiything whlch tended 
ta sirnplify the machinery would be a great advantagc. Et would be an jmprovement, he 
thought, t o  introdqce some verbal change so as to  make it clcar that, in this matter, the 



States were net only acting together but had met in confercnce before expressing tha t  
opinion. 

With regard to the  point raised by Sir Francis Bell, he thought that  the explanations 
and speeches alreadv made would have removed his difficulty in some rneasure. Every 
word of Sir George Foster's speech was, in Sir Cecil Hunt's opinion, sound hoth from a 
luridical and a political point of view, and he felt that  there was very Iittle he couId add 
ko that wise and sapacious statement of the casc, 

I t  seerned dificult t o  conr,eive what iustificalion there could he for Sir Francis Bell's 
suqp~stion that it was impossible for the United States t o  accept such a position. Al1 tha t  
the S t a t ~ s  Memhers were asking was that  there sliould he equality. Why was it impossible 
for the United States t o  accept this ? He had alwnys heen under the impression that  one 
of the princinles most firrnly held in the United States vas the  principle of the equality 
of States. What was there unreasonahle, unfair, or in anv way dcrogatorv t o  either party 
in requiring that  the States which had alreadv accepted the jurjsdiction of the Court should 
be put  in a positjon of equality with the United States ? If i t  were really the case t ha t  
the United States declarecl that  i t  must he in a position of superioritv and not of equality, 
then the members of the Conference ouqht t o  consider whether the  fourth reservation was 
one which, in fairncss to their own peoples, they couId accept. He proposed to vote against 
the acceptance of Sir Francis Bell's amendment. 

The P R E ~ ~ D E N T  asked Sir Cecil Hurst if  he was definitely proposing to rephce the 
formaliti~s laid down in Article Y by a different procedure such as would involve the 
cenvening of a Conference. 

Sir Cecil H~JRST mritjsh Empir~l prop~sed tha t  the  Conference should rnerely accept 
the  suegrstion he had iust made, and that  i t  should leave to the President the draftina of 
the ~rnendment. on the condition, hnwever, that  i t  should give satisfaction to  the Vice- 
President mho had suggested that  slight modification. 

M. ZUMETA (Venezu~la) said that the Venezuelan delepation. like al1 the other ddepations 
~ r ~ s ~ n t ,  had only one wish, namely. to make clear to the  United States that  they al1 desired 
ils adherence t o  the Coud, an a footing of perfetot equality. In ordec that this perfect 
erfualitv m i ~ h t  he attained, i t  wss necessarv t o  find some practical rne.ans of expressing 
the,ir desire tci have the same rights RS the United States. He thought that the proposais 
of Sir Cecil Hurst and M. Fromageot fuIfilled those conditions and he entircIy agreed 
with them. 

Mc. LATRAM lAustralial suggest.ed that  Sir Cecil Hunt shouId reconsider his proposal! 
bernuse i t  mqde the  procedure more cornnlicated than it otherwise would be. The effect 
of the amendment waç t o  impose the additional condition of holding a Conference. As 
the renort WRS draftrd a t  present, there was nothinq t o  prevent a Conference b e i n ~  held if 
the States thouqht that that  was the easiest way t o  arrive at a conc1usion. If, however, 
the am~nrlment were accepted, there would have t o  be a Conference, and then the 
notifications. He had snoken unan this matter frnm a ~ene ra l  point of view and also from 
the rinint nf view of a State which was some 12,000 miIes away from where the Conference 
would probahlv be held ; t o  impose the additional condition of mnvening n Conference 
as a mstter of necessitv would nnt exactlv result in making the procedure easier than it would 
be if the tex* were ret~ined in i t s  original form. 

MP. Latham added that  he hoped tha t  attention nwuld be paid, a t  the appropriate 
time, t o  the  words of Sir Francis Bell concerning t h e  nec~ssitv of engaginp, in this matter, 
the  r~snnnsihility of the Ass~mblv of the Leapue. The draf t  Final Act and Annex as t.hey 
striod did not appear to  provide for  an' action by the Assembly, a point which should be 
taken into account. So far as the rest of the draft was concerned, i t  appeared t o  him to 
be as good as conld be arranged under exjsting cirmmstançes, and he supported it. 

The PRESIDENT ohserved that  the Conference had nnw to  diaruss an amendment t o  
the aniendrn~nt. with the obiect of meeting the views of those delegates who w.ori1d prefer 
a~rnnlv t o  omit t h e  ~aragraphs 3 and 3 of the replv to the fourth reservation. Sir Georee Foster 
had iust rerninded the Conference that  this question had heen disrussed a t  length in the 
Crmmittee of F n i i ~ f ~ . e n  and in the Drafting Crmhittee. The Pr~sident h ~ d  not wished to 
join in the p r ~ s e n t  disrussion, but he feIt hound to  sag that he had hopedt.hat the propcsals 
of the Cornmittee would be endorsed h y  the Conference ; of course, the latter was perfectly 
free to  do otherwise. Nevertheless, hc t h o u ~ h t  that everpone wonld repard it as a misfortune 
if the Conference had to vote on one o r  other of the articles, whiçh might thus be accepted 
h.iv a majoritv aeainst a minoritv. He was clad tha t  the  discussion had taken another 
direction and tha t  new idideas had been contributed. For the moment, I t  was difficult to 
csrrv the d;s-,uasion furtiiec till the Conference had tiefore i t  the exact wording of Sir 
recjl Hurst'a proposal. Tn these cirrumstanct.~, he supppstpd tha t  the disrussion en Sir 
Francis Bell's proposal and M. Dinichcrt's amendment should be adjoiirned till the next 
meeting and that, in the meanwhile, M. Negulesco's amendment should be discussed. 

Sir Francis BELL (New Zealandl asked whether Sir Cecil Hurst and Sir George Foster 
would be content to confine the r i ~ h t  of withdrawal to a right to withdraw assent to the 
fourth rrservation. If so, he would amee with the proposal. What he rneant to suppest 
was that,  instead of havin4 the right to withdraw acceptance of the first or second 
reçervation, this power should be confined t o  the right t o  withdraw assent to the fourth 
reservation, 
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The PRESIDENT said that i t  mas dificult to  decide offhand on such z proposal. Denuncia- 

tion had only been contemglated as a step aprilicable to al1 the reservations and Sir 'Francisi 
Bell's proposal was new. The Çommittcc of Fourteen might discuss it that afternoon and 
'reler i t  to the Conference at a rnecting to  be held Iater in the day. 

The fac.t that i t  is only in this paragraph that  referencc is fiade to advisory opinions 
rendered by the Court " on the 'requcst of the Counci1 or the Assembly " n ich t  eonvey 
the impression. that' the two preceding paragraplis were onIy concerned with advisory 
opinions rendered by the Court at the requcst of the parties. That would be contrary t o  
Article 1 1  of the Covenant. 

To avoid anv confusion it. wouId be necessary t o  amend the first words of the fifth 
paragraph t o  read : 

" As regards the advisory opinions referred to in the two preceding paragraphs, 
i t  should be noted that great importance attaches to such opinions in so far as the 
Mernbers of the League of Nations are concerned. " 

M. PILQTT~ '(It~ly), Rapporteur, thozight that in substance there was no great 
difference between the former text and the ~vords proposed by M. Negulesco. 

It app&areri, however, that the wording propbsed by M. Negulesco would semove any 
impression that  ,there were certain advisory opinions which were not covered by the 
precedinq paraqraphs, and he therefore accepted the proposa]. 

However, t o  avoid repetition, he thought it would be better not to begin this paragraph 
with the words " as regards ", as the two preceding paragraphs began with those words. 

The Rapporteur therefore *proposed the f6lIowing wording : 

M. N E G U L E ~ C ~  (Raurnania) said that he accepted that wording. 

M. FROMAGEOT (France) said t h a t  he thought this wording rather incomplet? and 
proposed that ii: should read as follows : 

M. NEGULESCO (Roumania) assented. 

This iesl was crdopled. 

Mr. LATHAM (Australia) sugg~sted that the Cornmittee sliould take into consideration the 
point mentioned by Sic Francis Bell concerning the actioii of the Assembly, and that, in, 
consideririg Article 5 af the' preljminary dralt  PrOtocoI, the Cornmittee shouEd take into 
account the desirability of'inse~ting t h e  words " when adopfed by the. League of Nations ", 
so that Article 5 would then cead : 

" Subject t o  the provisions of Article 7 helow, the provisions of the present 
Protocol shall; when adopted by the League of Nations, have the same force and  
effect as the provisions of the Statute annexed to the Pcotocol of Decernber 16th, 1920. " 

The Conference was unable to amend the Statute, and could not by its agreement 
impose upon the Court any kind of obligation; and, although this did not impose an 
obligation, i t  loolred like an attempt by a body other than the League of Nations t o  give 
its decision the same ,force and effect as a decisio,n of the Assembly. Any documen.1: which 
was to have the same force as the Statute of thé Court ought t o  have the same origin as . 
that Statute. 



M. PILOTTI (Italy), Rapporteur, pointed out that  the Protocol concluded with the 
words : 

" A certified copy Bhall be sent to each of the States signatories of the Protocol 
of December 16th, 1920, as well as to the Council of the League of Nations, whicli 
convoked the Conference. " 

I t  would have been better to çay  that  these copies would be conîmunicated t o  tlie 
Council of the League, not merely because the Courrcil had eunvened the Conference but 
also to give it  an opportuiiity of expressilig its opinion on the rewlts. of the  work of the 
Conference and, if it thougtzt fit, of submitting those results t o  the Assembly. 

TIie delegations should note tha t  the Statute of the Court did not derivc its authority 
from the Asscmbly of the League of Yations. The Assembly had, it was true, approved the 
Statute by a unanimous vote, but the Statute had been put in Eorcc invirtuc of thc Protocol 
which was signed by the States on Dccember 16t11, 1920. I t  was this Protocol which gave 
the Statute the force of an international Convention. He could not therefore entirely agree 
with the viem tlzat the provisions of Che present Protocol would not have full  force till 
tliey had been approved by the Assembly. In any case, the  Council would be able t o  take 
note of the result of the Conference's.work and would be free to submit i t  to tlie Assembly. 

M m  ROLIN (Bclgium) thought Ikhat the Confererice could do something more than 
merely comrnunicate the result to the Council. M. Pilotti had observed that  the Statute 
had lieen adopted in the form of a Convention, but i t  was mentioned in the first part  of 
the Protocol that the Assembly had given its approval. lt appeared, therefore, that  both 
conditions wcre necessary. However, vis-à-vis the United States, no action by the Assembly 
would be either natural or necessat-y. He therefore thought i t  bettes that  the intelition of 
submitting the question to the Assernhly should be indicated not in the draft Protoeol 
which was going to bz communicated t o  the United States but in the Final Act. 

T ~ ~ ~ R E S ~ D E N T  thought that  this question might be examined in the Cornmittee of Fourteen. 
Fos the rest, tlie Council would do what i t  judged best. But as this Goriferencc \vas not 
an organ of the League, it was hest not t a  insert anything in the Final Act which \vas nat 
absdiitely izecessary. Thc President considered, moreover, that they could safcly trust  
the wisdom oE the Council. The States belonging t o  the Council would be able to make 
proposais to it, 

EIGHTH MEETING 

Held at Geneua on Thursday, September 23rd, 1926, ol 4 p.m. 

President : M. VAN EYSINGA. 

20. Consideration of thc Draft Final Act of the Conferencc (concliision of ihe discussion). 

The PRESIDENT announced that  the Cornmittee of Fourteen had met and,  aftera thorough 
discussion, had conie t o  an agreement regarding the amendrnents to be made in the conclusions 
of the Conference coizce.rning the fourth reservation and in Article 7 of the preliniinary 
drafi Protocol. Sir Francis Bell had accepted these amendments, wliich met hIs objections. 

The President observed that  Sir Francis Bel1 had said that he would accept the right 
of denunc-iation by the States signatories of the Protocol other than the  United States, 
provided that  this right on l i  applied to the second part of the foudh reservation (i.e., to 
paragraph B, which related to  possible amendments in the  Statute of the Court) and to 

. the fifth reservation. In practice, therefore, the States other than the United States 
would have the riglit to denounca the second part of the fourth reservation and the fifth 
reservation. If they availed themselves of this riglit, the United States would still be a 
Member of the Court, as i t  would be a signatory, subjcct to tlie conditions of the  first, second 
and third resrrvations and the first part of the  fourth reaervation. The following changes 
in the text were proposed to give effect to this idea : 

In th: srcond paragraph of the conclusions on the fourth re~c~vat ion ,  the following 
passage xvould he inserted after the word " Protocol " : " In the second part of the  fourth 
reservation and in thc fifth reservation ". 

ln the tlzird paragraph of Article 7 of the preliminary draft 13rotocol, the words 
" consent . . . ", would be replaced by : " acceptance.of the special conditions attached 
by the United States to ib adherence t o  the  Protocal of Decernber 16th, 1920, i n  the  
second part of its fourth seservation and in its fifth reçervation ". 

l n  the last Iine of Article 7, the words " the consent . . . " would be replaced bg " the 
above-mentioned acceptance ". 

As no delegate wished to speak, the texf proposed by the Cornmiltee wa.s adopied. 

Count Romwonows~r (Poland) observed that, at the morning mccting, Sir Cecil I-Iurst 
had prop3snd to sirn?lify the  procedurc laid down in Article 7 of tlie prtlliminary draft 
Protocol and, with this object in vie~v, had suggested a Conference in which any difficulties 
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' , ' I J  

Sir Cecil HURST (British Empire) asked what had become of the suggestion he Iiad 
made a t  the  morning meeting that  provision should be,madefor a Conference for the purpose of 
arriving at the necessary measures of agreement in respect of the exerçise of the power 
of denunciation. ,Count S-:ostworotvslii's proposal w$th regard t o  a Conference went furthey 
Shan iiis own, becaus; the Polish ddcgate's idca was thae the Conferencc wauld includc 
representatives of the United States, whercas bis own ides was a Conference in which the 
United States would not participate, but which would be solely a Confercnce between the 
other Powers who were sigl~atories t o  the Protocol. If the Confercnce desired te give - 
s~tisfaçtion to his suggestion, he would propose the inqertion of the following words i n  

" 

the French texl, . after' thc' Worcti"' agissant d'a~cord*."~ i'n : the ' s'cc8nd @aragrziph 'of the 
answer to the,  fourth reservation : 

" Cet accord sera fornié ,par la réunion d'une tonférence, s'il y a lieu, e t  exigerait 
l'acceptation de deux tiers au moins des Etats 'sigfiataires. " 

' 8  

, i 

prelirninary draft Pr,otocal. 

Sir Cecil HURST (British Erppire) said that his suggestion had not been made in order 
to get over the dific.ulty rais& by Sir Francis Bell, but in, ordcr t o  get over a dificulty 
indicated t o  him by M. Zumvta in a conversation ; i t  had nothhg t o  do with Sir Francis Bell's 
proposal a t  al]. Personally, he did net think i t  necessary.to.make any addition to Article 7 , 

of the draft Protocol ;! he wished only t o  make an addition Qn page 6 of the Final, Act. A11 . 
he wanted t o  do was to ipdicate in that paragraph the possibility of arriving at  an agreement ' 

by means of a Conference. 

M. PILOTTI (Italy), Rapporteur, said that,  if Sir Cecil Hurst did not press for hi4 amend- 
ment t o  be inserted in Article 7, he Ehought that agreement could easily be reached 'by ' ,  

wording the svcond paragraph :of the  condusions on the fourth reservation cas follows : 
" In crrder t o  assure equality of treatment, it seerns natural 'that the signatory . 

States acting topether, if necessary by means of a Coraference conuened /or thai purp'ose : 
and by not less than a majority of two-thirds . , '*. 



M. ROCIN (Belgium) drew the attention of his colleagues to a serious dificulty. 
The idea of the rnernbers of the Conference and the intention of Count Rostworowski's 

proposal had becn that, beforc the right of denunciation \vas exercised, there should be 
an exchangc of views betwcen the signatory States, and that this exchange of views would 
take the Sorm of a Corzfercnce in which the United States wou1d take part. Dici it not therz 
appear that  a refercnce, in so many words, in the second paragraph of the  conclusions on 
the fourth reservation t o  a Conference whicll would only include the signatory States, and 
not tlie United States, was inconsistent with the aim which the Conference had in view ? 

If difficulties should arise, an  attempt would first be made t e  corne t o  an agreement 
witll the United States, and for this purpose a Conference would be corzvened in which the 
United States wouid take part. If tllat Corzfcrence failed, and if the States Mernbers of 
the League of Nations were still convinced that the existing arrangement was unworkable, 
they wauid then discuss the desirabiIity of making use of the right which Ehey had reserved 
to therns3lvcs. I t  appearcd, therefore, not only indiscreet but hardly consistent with the 
facts t o  speal~ of a Conference to which the signatory States, but not the  United States, 
would be invited. 

He thought, therefore, that iS would be wiser merely t o  refer in the Minutes t o  this 
idea of an agreement, which indicated what was essential, and to  this suggestion of an 
exchange.af views which indicated what was desirable. 

M. ZUMETA (VenezueIa), Vicc-President, obsesved that  he had always done all that  
he could t o  help and never t o  harnper the wark of the Conference and oI its Cornmittees. 
He was therefore prepared to  aecept M. Rolin's view. 

Count ROSWOROWSKI (Poland) said that he was ready, with a view t o  reaching an  
agreement, to  withdraw his proposal, provided that  i t  was mentioned iil the Minutes. 

The PRESIDENT thought éhat, in these circumstances, the discussion was finished, and 
that  the Conference now had a text which \vas unanimously accepted. 

The minor alterationa psoposed by M. Dinichert would be made in the final texts, 
in so far as they had b ~ e n  accepted by the Conference. I t  now onlg remained for the 
rnembers of the Conference t o  sign the Final Act. That forrnality could brr carried out in 
Mr. MeKinnon Wood's oifice, where the instrument would be placed. 

Prince ARFA (Pessia) desired t o  makc the following declaration : 
" My Government trusts that  al1 difiiculties may be semoved and tha t  the United States 

may be able t o  adhere to the Protocol ", 
M. DENDRAMIS (Greece) made the following declkation : 
" I think i t  is rny duty t o  explain t o  the Confercnce the  special situation of Greece in 

regard t o  the United States reservations. 
" Tlze Greek Governmeiit, which had only beerz informed of the suggestions of the Couacil 

ol the League of Nations for the  convening of the Conference by the Secretary-General's 
letter of March 29th, had already an March 12th last instructed its Minister a t  hvashingtori. 
to inform the United States Government ttiat it had no objection of principle to make to 
tlze conditions, reservations and stipulations of the  United States Senate. 

" As, however, the United States Govcrnmenthad madeitsadherence t o  the Protocol 
af Signature of the Statute af the Court dependent upon the acceptance of these conditions 
and ri;servations by al1 the States signatories of the  Protocol, the Greek Governinent had 
subsequently informed the United States Government that it would talze part in the 
Conference. 

" After carefully reading the Final Act and after hearing the ~ l e a r  statement of the 
Rappwteur and the debatcs which have taken place in the Conference, 1 am glad Eo find 
tliat the condusions reached by the Conference amount t o  an acceptance in pririciple of 
the United States reservatioiis, subject to certain detala of procedure. The President stated 
this rnorning that the Governments were in no way cornmitted. In these çircumstançes, 
1 am prepared to sign the Final Act ". 

The PRESIDENT said he took note of the Greek deIegate's dedaration, which wtiuld be 
inserîed in the Minutes. 

21. Closc of the Session. 
M. MAHIIOVITCH (Kingdom of the Serbs, Croats and Slovenes) desired to thank the 

President on behalf of the members fer the mamer in which he had ~onducted the work 
of the  Conference. 

Sir George FOSTER (Canada) desired to associate himself with this expression of thanks. 
1-le deeply apprcciated the work done by and the courtesy of the President. 

Sir Cecil HURST (Britisli Empire) said that he wjshed not only to support a vote of 
thanks t o  the  President b u t  t o  propose a vote of thanks also to the Rapporteur, M. PiIotti, 
t o  whom a11 the members of the Conference were so greatly indebted. 

The Con ference associated ilsel/ by acclamation with these  expression^ oJ Ihanks. 

The PRESIDENT thanked the delegates who had just spoken for their cordial references 
to hirnself and then made tlie Eollowiiig closing address. 

The present Conference, he said, had presented a nurnber of more or  less striking characte- 
ristics. He only wished to lay stress on one of them. The task of the Conference had not been 



t o  draw up a conventien or t o  draft a resoliltion or recommendation, but t o  compose 
a reply to the Unted States, a reply which was.not very easy to frame. 'I'he United States, 
when expressing its desire t o  adliere to the Statute of the  Permanent Court of international 
Justice, had made its adhereizce dependent upon a stipulation whiclz might very appreciably 
affect the eilicient working of the League 01 hations, to whiçh they al1 ~elonged aiid whose 
interest thky ought al1 to  have .a t  lieart. Sir George Foster, who was, so to speak, the 
pzrsoiiification 01 the truth Zhat the best lawyers wcrefound soaetimes aniong those who were 
not . lawyers by profession, iri one of his invariably sagacious speeches, had said tha t  the 
case was that of a legisiative act by a foreign State concerniiiga question which was autside 
its competerice. I t  Iiad also been dilficult tu dralv up the rcpiy because the Conference 
had iiot ueen able to discuss the  matter with representatives of the United States ; international 
matters required to be dealt with interriationally. 'I'his was t rue also of any act which was, 
so eminentry internatioiial as an adhesion riiith reserualions t o  a convention. Thc point 
to whiclz he had just referred furriishcd ample evidence that  iS tvould have been very easy ' t o  reply in the negative to the United States reservations ; and indeed the possible rejeçtioris 
and exceptions, the  minor legal diftiçulties wlzich, iS they Iiad been pul-sued t o  the  utrnost, 
rnigl~t have become insurniountableobstacles, had been very numerous in connection with 
the tliorny problern which the Conference had been examining. 'l'he Conference, however, 
Iiad relusxi to be dzterred by these diificulties. It  Iiad regarded them as having agisen only 
t o  be overcome; the delegates llad not for onc moment forgotien tha t  they had beeiz 
summoned to Gencva for a grcat purpose : to endeüvaur ta  give satisiaction to the United 
States, and  in so doing t o  make i t  possible for that  country to share in tlie work of the 
Court  of Justice and make i t  easier for that  country 50 resurne its noble mission - the  
course of whicIi had been somewhat interrupted - in the paciiic settlement of international 
duputes. l 'he Coriference had rcfused to admit that  al1 these possible exceptions and 
dii~iculties could deter i t  l'or one moment from tlie attainment of this most worthy purpose. 

! .  In a word, i t  had taken an exalted standpoint - a standpoint whcre the mere jurist had 
k m  
t given place as £as as possible t o  the man of action who desired to earry out  a good work. 

'Ihat, hc believed \vas the  great rnerit of the work donc by the Conference. 
I\lliat, he asked, would be thc iate of the Final Act '? He could îorm no idea, and he had 

not the least desirc to endeavour t o  be a prophet. He thought, I-iowever, that  the Confcrence 
could be sure of one thing, that the spirit and the maliner in which its work liad been 
carried out had given abundant proof of its earnest desire to sucçeed. 

Anottier point brought out  hy the  debates had been that  the  constitutional dificulties 
which had been encouiitered Iiad been far more serious than was perhaps suspected in the  
United Stateswhen the reservatiorzs were drawii up. The Conference had, however, endeavo~ired 
to reduçe these ditficulties t o  a minimum, and t o  span what uras Ieft of them by a bridge 
whjch the United States had only to pass over t o  meet them. He huped that  the United 
States xvould take t h e  course whicli had been indicated. I t  would then be able to resume thc 
place which belenged to i t  by right in the paciric settlernent of internatioital conilicts. 
kiut, in order t o  rcach this goal, i t  was esserztial that  their Goveriiments should forward to 
the Washington Government, as, early as possible, the letter of which thc Conference had 
directed him t o  traiismit a model. He would endeavour to do so proniptly. 1-le ventured 
to express a most earneat hope tliat al1 the delegates would endeavour, as soon as they 
reached their own countrics, to ensurc that  this letter would be dcspatched as sooil as 
possible,. 

He desired to add some words of thanks, first to tlze heads of tlie great Labour Organisa- 
tion which Iiad so gencrousl y given the Conference hospitali ty in its magnificeiit building, 
and, secondly, to al1 those present for the lofty plane 031 which they had maintained the 
discussions ever sincc the opening of the Conference. More than one of those present had 
had t o  sacrifice ideas by which he set great store ; he was extremely grateful to his colleagues 
for the self-denial they had sliown. 

He thanked the Committee, which had twice subjected tlie work of the plenary 
Conference t o  a careful scrutiny, and the small BraEting Committee, which had bcen so 
etriciently served by M. Zumeta and M. Rolin alid Sir Cecil Hurst. 

He aisa expressed his most cordial tharzks to the Secretary of the Conference, 
Mr. McKinnon Wood, arzd his colleagues. He would rlot mentiori them all, but  he would 
allow himself to cite a t  arzy rate the name oE Professor M. O. Hudson, of Harvard University. 

He also expressed his thanks to the interpreters and to al1 the oficials of the Secretariat 
and the  Interiiational Labour Ofice. 

Fjna'ly, on behalf of al1 the members of the Coi~ference, he mished t o  express their very 
speciaI gratitude to their able Rapporteur, who had given them an example of those qualities 
of suppieness of mind and acurnen which were so characteristic of the nation which had 
bequcathcd the Roman Law t o  Elle world. Wow they had marvelled at,liis ski11 in  evalving 
forrnulz to reduce to their srnallest proportions the  problems and difficulties whiclz had 
confronted tlze Conference! Nor could they suficiently admire his patience, which lie himsclf, 
a mernber of a Nosthern race, had often regarded with envg I t  might be truly said that, 
i t  thc Conference had aehi~ved t h e  utmost that was possible, it was due above al1 t o  the 
ability of its Rapporteur. 

M. PILOTTI (Ttaly) desired to express his thanks to the Psesidetit and to al1 themembers 
of the Conference. 

The PRESIDENT pronounced the Conference closed. 
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Annex 1, 

LETTER OF THANKS FROM THE PRESIDENT OF THE CONFERENCE 
TO THE DIRECTOR OF THE INTERNATIONAL LABOUR OFFICE. 

Geneva, September lst, 1926. 
[Translalion.] 

This morning the Conference which has met t o  examine the question of the  adhesion 
of the United States of Arnerica t o  the Protocol of Signature of the Statute of the Perrnanerit 
Court of International Justice began its work. 

1 cannot refrain, on thjs occasion, from teliing you how gceatly the Conference appreciates 
your kindness in placing at its disposa1 the magnificent room in which i t  is to  hold its 
meetings and in providing i t  witli such excellent facilities for its work. 

1 beg to thank you, both personally and on behalf of the other delegates, whose feelings 
I am confident 1 am voicing. 

(S igned)  VAN EYSINGA, 
President of ihe Conference. 

~ n n e g  l a .  

REPLY FROM THE DIRECTOR OF THE INTERNATIONAL LABOUR OFFICE 
TO THE PRESIDENT OF THE CONFERENCE. ' 

Geneva, September 3rd, 1926. 
[Translation.] 

I very much appreciate the thanks which you have been good enough to send me both 
in l o u r  own name and on behalf of the delegates t o  the Conference of States signatories 
t o  the  Statute of the Permanent Court of International Justice. We were very happy to 
offer you the hospitality of our Ofice and sincerely hope that your work will be crowned 
with success. I t  is a pleasure to  i ls  a t  alzy time to give proof of the cordial spirit of CO-operation 
whicli exists between the International InstitutionS belonging to  the Le'ague of Nations. 

(Signedl  Albert THOMAS. 

RESOLUTION ADOPTED BY THE UNITED STATES SENATE 
ON JANUATCY 271.8, 1926. 

LETTER FROM THE SECRETARY OF STATE OF THE UNITED STATES OF AMERICA 
TO THE: SECRETARY-GENERAL OF THE LEAGUE. 

Washington, March 2nd, 1926. 

1 have the honour to  refer t o  the  communication of Lhjs Department, dated August 15th 
1921, ackno~vledging the receipt of a cert.ified ~ o p y  of the Protoçol of Signature relating 
to  the Statute of the Permanent Court of International Justice, and takc pleasure in inform- 
ing you that  the Senate of the U~zited States of America, on Sanuary 27th, 1926, gave its 
advice and consent t o  the adherence on the part of the United Statcs t o  the Protocol of 
Signature of the Statute for the Permanent Court of International Justice, dated 
December 16th, 1920, and the adjoined Statute for the  Permanent Court of International 
.Justice, without accepting os agreeing t o  the Optional Clause for Cornpulsory Jurisdiction 
contained in the  said Statute, on the condition of the acceptance by the Powerz signatory 
to  the Protocol of the conditions, reservations and understandings contained In the Seiiatc 
resolution which reads as follows : 

" Whereas the President, under date of February 24th, 1923, transrnitted a 
message to the Senate, accompanied by a letter from tlze Secretary of State, dated 
February 17th, 1923, asking the favourahle advice and consent of the Senate to the 
adherence on the part of the United States t o  the Protocol of December 16th, 1920, of 
Signature of the Statute Eor the Permanent Court of International Justice, set out  in 



the said message of the Presidcnt (without accepting or agreeiiig to the Optional 
Clause for Compulsory Jurisdiction contained thereinl, upon the conditions and under- 
standings hereaftcr stated, to be made a part of the instrument of adlierence : 

" Therefore be i t  

" Resolverl (twn-thirds of the  Senators present concurring), That the Senate advise 
and consent to  the aclherence on the part O F  the  United Sfates t o  the said Prcitocol 
of Decernher IBth, 1920, and the adjnined Statute for the  Permanent Court of Iriter- 
national Justice (wjtl~out accepting or agreeing t o  the Optional Clause Ior Compulsory 
Jurisdiction containcd in said Statute), and that  the signature of the U n i l ~ d  States 
brr afixed to the said Protocol, suhject t o  the fullowing reservatiions and i~riderstandings, 
wliich' are hereby made a part and condition of thjs resalution, namely : 

" 1.  That such adherence shalI not be taken to involve any lcgal relation 
on the part of the United States t o  the League of Nations or t h e  assumption of 
any obligations by the United States under the Treaty of Versailles. 

" 2. That the United States shaIl be permjtted to  participate through 
representatives designnted for t h e  purpose and upon an equality with the other 
States, Members respeçtively of the Council and Assembly of the Leaguc of 
Nations, in anp and al1 proceedings of eitber the Council or the Assemhly for the 
election of judges or deputy judges of the Permanent Court of International 
Justice or for the filling of vacaiicies. 

" 3. That the United States will pay a fair share of the expenscs of the Court 
as determined and. appropriated from time t o  time by the Congress of the  United 
States. 

" 4. That the United Statcs may at any time withdraw its adherence t o  the 
said Protocol and that the  Statute for the Permanent Court of International 
J~istice adioined to the Protocol shall not be amended without the consent of 
the United States. 

" 5. That the  Court shall not render any advjsory opinion except publicly 
after due notice to al1 States adhering to  the Cou1.t and to al1 interfsted States and 
after public hearing or opportunity for hearing given to 'any State concerned ; 
nor shaIl it, without thc consent of the Unitcd States, entertain any rcqufst for 
an advisory opinion touching any dispute or question in wbiçh the United States 
has or clainzs an interest. 

" The signature of the United States to the sajd Protocol shall not be afixed until 
t he  Powers signatory t o  such Protocol shal1 have indicaled, througl~ an exchange of 
notcs, their acceptance of the lorccsing reservations alid iinderstanding~ as a part and 
a condition of adherence by the United States t o  the sajd Protocol. 

" Resdved fnrther, A s  a part of thjs act of ratification, that  the  United States 
approve the Protocol and Statute hereinabove mentioned, with the understanding 
that recourse t o  t he  Permanent Court of International Justice for the settlement of 
djffercnces between the United States and any other State or States can be had only 
by acreement thereto through generaI or special treaties concluded between the  parties 
in dispute ; and 

" R~solved further, That adherence t o  the said Protocol and Statute hereby 
approved shall not he  so construed as to rcquire thé United States to depart from its 
traditional policy of not  intrudjng upon, interfesing with, or entangljng itself in the 
political questions of policy or interna1 administration of any foreign State ; nor shall 
adherence to  the said Protocol and Statute he construed to irnply a relinquishntent . 
by the United States of its traditional attitude toward purely A rnerican .questions. 

" Agreed to,  January 16th (Calendar day, January 27tli), 1926. " 

1 have the homur, thcrcfore, to  inform you that the signature of the  United States 
tvill not be afiixed to the  said Protocol until the Governments of the Powers signatory thereto 
shal1 have. signified in writing to the  Government of the United S t a t ~ s  fheir acccptance of 
the foregoiilc! conditions, r~servations and understandinrs as a part and a condition to  the 
adherence of the United States t o  the sajd Protocol and Statute. 

I have address$d a communication to the representative of eacll of the Governments 
of the  Powers sirnatories of the Protocol askiiig these several Governrnerlls to be good enough 
to asccrtain and to iriform me in writing whether they will accept the conditions, reservations 
and understandinos çontained in the resolution as a part and condition of the adherence 
of the United States t o  the said Pratocol and Statute. 

(Signed) Frank B. KELLOGG. 



EXTRACT FROM THE MINUTES O F  TI-IE SEVENTH MEETING OF THE 
THIHTY-NINTH SESSION O F  THE COUNCIL O F  THE LEAGUE 

O F  NATIONS HELD AT GENEVA ON MARCH 18~n, 1926. 

Sir Austen CHAMBERLAIN remindcd'the Çauncil of the lettcr received hy the Secretary- 
Gcneral from tIie Secretary of State i n  Washington communicating the terms on lvhich 
tlie United States of America, with the consent of the Senate, were preparcd t o  adhere t o  
the Protocol of Signature of thc Statute of the Permancnt Court. QI International Justice, 

He then read the foIlowing statcrncnt : 
*' The Senate res~lution of January 27th- 1926, stipulates that the signaturc of the United 

States to the ProtocoI of Decernher 16th, 1920, shall not be afixed until the Powers signatory 
t o  tha t  Protocol shall have indicated by an exchangc of notes their acceptance of the  first 
five paragraphs of tliat resolutio~i. The Protocol of 1920 is a muItilatera1 instrument t o  
whieli al1 the signatories are parties, and  the special condjt.iions on which t h e  United States 
desire to accede to it should also be ernbodied in a multilateral instrument. They cannot 
appropriatcly be ernbodied in a series of scparate exchangfs of ~iotcs. 

'"The terms of some of the first five paragraphs of the Scnate resolution afFect iii 
certain respects the rights of the States whjch have ratified thc Protocol of Dcceniber 16th, 
1920, and i t  is not usual that rights established by an instrument mhich has been ratificd 
should be varied by a mere exchange of notes. 

" The terrns of the fifth paragraph of the Senate ~csdution neccssitate îurther 
examination hcfore t l ~ e y  could safely be acceptcd by the Statcs which are pa r t i~ s  to the  
Protocol of 1920. Tlzjs parairaph is capable of bearinq an interpretation which wculd harnper 
the work of the CcunciI and preiudice the riphfs of Mfrnhers of the Leaguc, but  i t  is not 
clear that  i t  was intended to  bear any such meaning. The correct interpretation of this 
paragraph of the rcs2lution should be the  subject of discussion and agreement with the 
United S tatrs Governrnent. 

" IL shouId not be diff~cult to irame a new agreemenbgiviag satisfactjon to the wishrs 
of the United Statcs Government if an opportunity could be obtained for dis-us$ing \vit11 
a reprcsmtative of tliat Government the varicus questions raiscd by the terms of the  
Senatc rcsrilution. To any suc11 new agreement the States which have signed thc Protocol 
of December 16th, 1920, and the United Statcs Government would be partirs. 

" 1 suggest that  the most convenient course would be to propose to al1 the Governments 
which have received from the United States Government a copy of the Senate resolution 
that a reply s h ~ u l d  be made indicating the difficulty of proceeding by way of a mere 
exchange of notes and the need of a gencral agreement. A n  invitation might also be addresseci 
by the Council to al1 these Governrnents and t o  the Government of the United Statcs to 
appoint a delegatjon to participate in the d's:ussions as proposed above and in the  fsarning 
of a new agreemcnt at a meeting t o  be held here on Septernber 1st of the current year. " 

The Council adopied the propasals of the British represenlaliue. 

INVITATION ADDRESSED TO THE. STATES SIGNATORIES OF THE PROTOCOL 
BY THE SECRETARY-GENERXL OF THE LEAGUE. 

Gencva, March 29th, 1926. 

1 have the h o n m s  to inform ycu that, at the meeting of the Council of the League 
of Nations held on March 18th, 1926, the reprcs-ntative of the British Empire brcught t u  
the attention of the Council the Note of March 2nd, 1926, addrcss-d to me, as Secretary- 
General of the League of Nations, by the Secretary of State of the United States of Arnerica 
and informing me of the conditions, rcsrrvations and undrrstandirigs subject to which the 
United States Senate has given j t s  advice and consnt  to the accession of the United States 
t o  the Protocol of Signature of the Statute of the Permanent Court of International Justice 
and of the  dcspatch t o  the reprcsmtatives of the Poweis sigiiatories of this Protocol of a 
communication enquiring whether they will acccpt such conditions, reservatjons and 
understandings. 

Copics of this Note have been cornrnunicated to the Members of the League in the 
document C. 192.M.60. I9S6VP da ted March 17th, 1926. 
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The Br,itjsh repr~s-ntative çubmitted t o  the  Couocil a s ta t~rnent  and propcsals f o r  
acti3n by the Coun-,il, whi:h werz adopted by the Couricil, and the text of which wiIl be 
found in the enclcssd extract (see Annex 3) frcm tlie Minutce of the Cçuncil. 

The Council has dccided, in the first place, Eo propcse t o  al1 the Governmcnts which 
have received from the United Statcs a copy of the Senate's rrs~lution, arnong which the 
Governmen t of . . . . . , . . . . . . . . . . . . . ., beilzg a Statc signatory of the  Protocol in qucstion, 
is no  doubt included, " that  a reply should be made indicating the dificulty of proçeeding 
by way of a mere exchange of.notcs and the need of a general agreement ". 

The Council, in the second place, decid~d to invite al1 the  Governmcnts signatories 
of the Protoeol and the Government of the United States of America to appoint delegations 
t o  participate in the discussion contemplated by the above-merztioned reccrnmendation and , 

in the  framing of a new agreement a t  a meeting to be held in Geneva on September 1st of 
the current year. 

1 am cornmunicating t o  the Government of the United States of Arnerica the text of 
the  Council'a decision and the Couneit's invitation t o  participate in the meeting convened 
by the Council. 

1 have now the honouc to request your Government "t bbe so good as t o  inform me as 
soon as possible whether i t  is prepared to accept the invitation by thc Council and to name 
a delegation t o  Eakc part in the meeting of Septernber next. 

A copy of rny communication to thc Government of the United States is enclosed here- 
with for your information (see Annex 5). 

[Signed) Eric DRWMBIOND, 
Secrefary- General. 

Annex 5. 

INVITATION ADDRESSED TU THE GOVERNMENT OF THE UNITED 
STATES O F  AMERICA BY THE SECRETARY-GENERAL OF THE LEAGUE. 

Geneva, March 29th, 1926. 1 

1 have the honour t o  refer t o  your Ietter of March 2nd, 1926, cornmvnicating t o  me, 
as Secretary-General of the League of Nations, the terms of tlze rts3Iution adopted by the 
Senate of the Unitcd Statcs of Amcrica on Jnnnary 27th, 1926, with regard t o  the  eventual 
adhision of the United States to the Protocol of Signa'ture of the Statute of the Permanent + 

Ccurt of international Justice, and informing me that ycu had addrrssrd a çcmmunication 
t a  the reprcsrntativcs of the Governmenis of the Statcs signatorics of that  Protecol enquiring 
whether they wauld accept the conditioizs, rts3rvations and under standinys required by @e 
Senate's rrs-dution. A s  1 informed you in rny letter of aeknowledgment dated March la th ,  
1926, 1 communicated copies of your letter to the Governmenis of tlie Mernbers of the 
League. 

1 now take pleasure in informing yau that, a t  a meeting of the  Ccuncil of the League 
of Nations held on March 18th 1926, the British reprfs-ntative, put before the Council, 
in regard t o  the su5ject dealt with in your letter, a statement and propcsals which were 
adopted by the  Ccuncil. 

1 have the h o n ~ u r  t o  enclcse, an extract from the Council's Minutes containing the 
statement and propcsals t o  which 1 refer. 4 

Ycu will observe Irorn tlijs extract that  the Council, dçsiro.us of facilitating cornmon 
action by the signatorics of the  Protocol in qu-stion with regard t o  the adhcsion of the 
United Statfs t o  that  instrument, and after cons'deration of the technical aspects of the 
subject, has taken a decision that invitations shall be issu~d to the  Governments of the  
Statfs actually signatories of the ProtocoE and t o  the Government of the United Statcs t o  
appoint delegations to meet in Geneva on September 1 s t  of the  current year for the purpcse 
of djs-ussing any qurstions which i t  rnay be proper for them to dis-uss in this connection, 
and for the purpcse of Eraming any new agreement tvhjch may bc fcund neccssary to give 
effect t o  the special conditions on which the United States are prepared 30 adhere to the 
Protocol. 

Under the  terms 05 the. Council's decision, the invitation to the meeting js addrissecl 
to the  signatory Statcs in theic capacity as sucli signatorics and t o  the United S t a t ~ s  of 
Arnerica. I have conveyed the invitation t o  thc Governments of the  foïmcr Statcs. 

1 have now the honour to convey 50 yoir the  above intitation of the C ~ u i ~ c l l  for consi- , 

deration by your Governrrent, and t o  requcst that  you will be so good as ,to inform me 
whether your Government wiI1 find it possible t o  be represented a t  the meeting in question. . 

(Signed)  Eric DRUMMQND, 
Secrelary- Gen eral. 



Annex ai. 

REPLY FROM THE GOVERNMENT OF THE UNITED STATES O F  ABlERlCA 
TO THE INVITATION TO THE CONFERENCE. 

I have the honour to acknowledge your communication of March 29th, 1926, in which 
you enclose an extract from the Miiiutes of the meetirig of the Cuuncil of the League prupoçing 
that  invitations be issued to the C;overnmenls of the States actually sigiiatories of the 
Permanent Court of Iiiternationril Justice and to  tlie Government of the United States to 
appoint delegates to meet in Geneva on September 1st of t he  current year for t he  purpose 
of diszussi~ig any qurstions whieh it rnay be proper for tllern to discuss in th'is connectian 
and for the purpose of framing any new agreement which rnay be Sound riecc-ssary to give 
effect to the special conditions oiî ivhich the United States is preparcd to adhere t o  the 
ProtocoI. 1 iur.ther note your statement that  invitations have been issued to the varicus 
Statts signatary t o  the Protocol and you now extend an invitation to the United Statts 
for such purpose. 1 am alss advisvd that, in the invitation svnt to the States other than 
the United btatcs, the Lcague has asked them to indicate to the United Statcs Government 
thc dilliculty of treating tlie American rtservations ta adhesioli to the Protocal oi' the 
Permanent Court by direct excharige of notes and to point out the  need for a general 
agreement. 

While acknowledging the courtesy of the invitation of the Lcague of Nltions t o  attend 
such a meeting, 1 do not feel that any useful purpcse could be served by the designation 
of a delegate by rny Government tu attend a couference for this purpase. l h e  Senate 
gave its consent to  the adherence of the United States to the Statute of the Permanent 
Court with certain specific conditions and reservations set forth in the resolution which 
I forwarded to you as the depository OS the Pratocol. These reservations are plain and 
unequivocal and according to their terms t l ~ e y  must be acceptcd by an exchange of riotes 
between the United States aiid each one of tlie forty-eight States signatory to t he  Statute 
of the Permanent Court before the United States can becorne a party and sign the Protocol. 
The resolu Lion speci fically provided this mode of procedure. 

1 have no authority to Vary this mode of procedure or  to modify the conditions and 
rcscrvations or to interpret tliem, and 1 see no difficulty in the way of securing the asserit 
of each sigiiatory by direct exchaiige of notes, as provided for by the Senate. I E  would 
seem to  me t e  bc a matter of regret if the Council of the League should do anything to  create 
the impression that there are substantial difliculties in the way of such direct communication. 
This Government does not consider tha t  any new agreement is riecessary to çive elfect to 
the conditions and rescrvadions on which thc United States is prepared to adhcre t o  the 
Permanent Court. Tlie acccptance of the  resesvatiorls by al1 the natioris signatory t o  the 
Statute of the Permanent Court constitutes suc11 an agreement. If any rnachinery is 
necessary t o  give the  United States an opporturiity to participate through repr~sentatives 
for the election of judges, this slzould naturally be considcred after the reservations have 
been adopted and the United States has become a party t o  the Statute of tlie Permanent 
Court of International Justice. If the States signatory to the  Statute of the Permanent 
Court desire t o  confer arnong thernselves, tlie United States would have no objection tvhatever 
t o  such a procedure, but, under the circumstances, it does not seem appropriate that the 
United States should send a delegate to such a conierence. 

I 

(Signedl Frank B. KELLOGG. 

Annex 7. 

STATEMENT BY M. ERICH, DELEGATE OF FINLANDE 

Srrbmfited lo the Conference pn September 23rd, 1926. 

I n  response t o  the Chairman's invitation t o  the delegates to the Conference of the 
States sig~zatory ta  the Protocol of Signature of t h e  Statute for  the Permanent Court of 
International Justice to submit their remarks on the draft Final Act laid before the Con- 
ference by the Comrnittee appointed on September 3rd, 1926, before the meeting on Thursday, 
Septcmber 23rd, 1926, at. 10 o'clock, the undersigned has tIie honour t o  state his opinion 
on the following points : 

TiT'lziIçt adrnitling that the United States of Arnerica, after having adhered to tlie Statute, 
should have tlie right ta participate, through representatives appointed for that purpose and 



on eqcial terms with the Members of the League of Nations, i n  al1 discussions for the election 
of juciges, etc., one ~ i i u s t  not lose sight of tne fact tiiat suck a rnoditication presupposes an 
amendment to t h e  Covenant. In poirit of fact, the Covenant only recognises one case where 
a Ytate not a Member of the League may be invited for a speciar and stric tly limited purpose 
t o  açcept the obligatioris of membersliip of tlie League. 'This exceptional situatiori is 
provided £or in Article 17, whicl-i, neverti~eless, only refers to the settlernelit of a dispute. 
'I'he Conventiou of October 20tl1, 1921, relating to  the non-fortilication and neutralisation 
of the Aaland lslands did doubtless invite Gernzarzy, whiçh a t  that  time was not yet a Member . 

of the League, to sit on the  Couiiçil with the other States slgnatory. ln this conneclion, 
however, it was explained that  the orgaIz entrusted witli the  execution of the Convention 
was not the League Louncil in its regular fosm and in the  discharge of its regular duties, 
but an organ eonstituted ad hoc, if in great part identical with the Lounci! ( r j .  hemorandum 
by RI. Ansilotti and M. Kaekenbeeck in Lhe Act of the Conf erence relating t o  the non-forti fication 
and neutralisation of the Aaland lslaizds, pages 52 and 553. 

In the case t o  wliich the draft  Final Act refers, on the contrary, a Potver not  a Member 
of Uie League wouId be invited t o  sit 011 the Council, acting as a rcgular organ of the League 
of Nations. 

There is another important difierence. According ta  Article 17, a State not a Member 
of the  League whicii accedes to the invitation l o  accept the obligations of membership will 
always accupy tlie same position as a Mernber which iç n o t  reprcsented on the Coutlcil but  
which, as provided in  Artide 4, paragraph 5, of the Coveriarit, is itivited to se.nd a representative 
ta the Cauncil. If the United Atates of ArneRca were t o  sit on the Council, they would, for 
the purposes of a special emergency, iind thernselves i i ~  the same situation as a hlernber 
mit11 a permanent seat. In  strict justice and a t  bottom, this arrangement wauld not be any 
the less incompatible with the provisioris of the Covenant - that is to say, it would require 
an amendment ta the Cavenant -. 

If the Coverzaiit provides otlly, as a quite exceptional measure, for the possibility of a 
non-klember sittiilg on tlie Counçil, a n  event of this nature is entjrely excludecl as regards 
the Assembly. I t  must be pointeci out that  the possibility of refcrririg Lo the Assemrily a 
dispute which has already bceri subrnitted to t he  Louncil (Article 15, paragraph 9, of the 
Covenant) is sfrictly lirnited to disputes between tuio or more 1Vembers of flze Leugue. To admit 
a Power which is 1105 a Member of tfie League as a Illembcr ad hoc of the Assembly would 
mean cven more a change in tlie Covenarzt, a cbangc fur wliich, juridically, an amendment 
is essential. 

The Advisory Opinioiz of the Court, No. 5 (Eastern Carelia}, c m  scarceIy be cited as 
indiçatiilg aii attitude deiiriitcly adopted by the Court as rcgards disputes betweerz a Rlernbcr 
and a non-&lember, for  the lollowing reasons : 

The negative seply of t h e  Court i n  tlie question of Eastern Carelia was only the opinion 
of a very srnall rnajority ; a considerable mitierity of Eoiir ordiiiary Judges expresséci a 
divergent opinion ; the League Council itself did not, in 1923, sliare the  opiiiion of the Court 
on the possibility ar  impussibility of delivering ail opiriion in a case siniilar t o  that  of 
Eastern Carelia. Furthermorc, in thc opiiiioii given by the Court orihstiele 3, paragraph 2, 
of the Treaty of Lausaiine, the Court did ~ i o t  apply stricily the pririciples ~vhich LL had declared 
decisive relative To a State not a RiPcmber of the League which disputed the cornpetence of 
the  Court and refused to  participate iri t h e  procedure. 

By Article 4 of the Prelimiizary Draft, the coliditions under which the consent provided 
for in t h e  second part of the iif th rescrvatiori of the United States of America will be give~z 
are to form tlie subject of an agreement to he cancluded between the Governrnent 01 the Uriited 
States arid the Counçil of the Leaguc. Obvio~isly, this agreement must be based eitlzer on 
direct CO-operation between the United States of Arnerica and  tlie Council, or the Assembly, 
in the event of a request for an advisory opirlian, or else on an indepeudent declaratiori by 
the United States iiltimating t h e  conserit or refusal of that  Power. The first case would 
inean a very large exterision of the participalion of the United States in the activity OF the  
League, which naturally would not be limited t o  a special function, but would coine into 
play whenever the question of an application for an advlsory opinion arase. If, on the  
other hand, the Eorm in which tlie United States give their consent corisisted in a special 
independent declaration, i t  woulcl appear everi clcarer that, in opposition t o  the termç of the 
Covenant, a further condition, Le., the corzsent of the United States, would havc bcen ndded 
to  the conditions rcquired under Article 14. 

TVhen it is statcd in Article 14 of t h e  Covenant that the Court " may also give an advisory 
opinion . . . referred to i t  by the Couacil or  the Assernbly ", this means t h a t  the  Couticil 
or t h e  Assernbly has r ~ o t  rnereIy the right to. aslc an'opinion but also the right to obtain the 
opinion asked for unless the  Court considers itself unable t o  accede to  the application. By 
the fifth reservation, however, ari element which does not form part 01 the LeaQue would 
have tlze right t o  prevent the Court from cornplying witli the request. To hand over to the 
Court the duty of appraising the value and the eflects oI the opposition of the United 
States, Le., tlie task of determining mhether a valid decision of the Council or oE the Assernbly 
Ilas or lias not been takeri, would certainiy no t  be a happy expedient. This would Erequeiitly 
necessitate a prcliminary examirlation of the question at  issue by the Court, a step wliicti 
might lead to grave inconvenienccs. 

TA drafting paragraph 3 of Article 4, a very important point seems to  have been omitted. 



?he words " relating to a dispute to which the United States of Ameriea are not a party * '  
convey the impression ex contrario that if, in a given case, the United States were actually 

arty t o  a dispiite, they should have unlimiied power t o  oppose an application for an opinion. 
bha t ,  then, wauld bc the conclusion in regard t o  a case similar to that  af the Turkish-Iraq 
frontier? Hoiv would it be possible t o  oust the jurisdiction of the Court in regard to  a 
State not a fiSember of the League (the United States of Arnerica), while admitting this 
jurisdiction in regard to ailother non-Member State (a State i n  the same position as Turkey)? 
If complete equality is to be observed as between tlie Members of the League and the United 
States oE Arnerica, it wauld be necessary t o  go even further and make the admissibility of 
a request for an advisory opinion on a dispute ivhich has already occumeddepend upon the 
consent of al1 the parties. 

In these few observations, the undersigned has, in the first place, desired t u  cal1 attention 
t o  the relationship between the American reservations and the Covenant. Tllere is no need 
to Say that al1 the signatory States regard the adhesion of the United States of America 
as higIily desirable. R u t  i t  is the duty of every Mernber of the League t o  insist on the  strict 
obscrvnnce of the Covenant and the necessjty of beginning by removing any obstacles which 
may exist in the juridical structure of the League before undertaking a rcform, no rnatter 
how desirable it may be. 

The undersigned is not i n  a position t o  announce the definitive attitude of his Govern- 
ment, whose desire to go to the extreme lirnits of what is possible and justifiable he has 
already expressed. He thought i t  his duty, as representing a Member of the League of 
Nations and a State signatory of the Statute; to accept the invitation given to delegates 
by the Chairman of the Conference. The Finnish Government, therefare, retains full and 
entire freedorn as to  the attitude i t  may finally take up and is in no sense bound by the 
f oregoing considerations. 



Annexe 7. 

LONF~ENCE DES ÉTATS SEGNATATRES DU PHOTOGOLE DE SIGNATURE DU STATUT DE LA 
COUR PERMANENTE DE JUSTICE SNTERNATIONALE 

ACTE FINAL 

z. La Conférence dlEtats signataires du Protocale de signature du Statut de la Cour per- 
manente de Justice internationale (Protocole du 16 decembre rgzo) s'est réunie le ze' septembre 
1926, Genéve, au Bureau international du Travail. 

2. La rCunion de cette Conférence a eu pour origine la lettre du z mars 1926, par laquelle le 
Secrétaire d'Etat des Etats-Unis d ' hg r ique  avait porte la connaissance du Secrdtaire *gdnéral 
de la Soci&té des Nations que les Etats-Unis étaient disposds à adhitrer au Protocole de signature 
du 16 décembre 1920, moyennant cependant l'acceptation préalable, par chacun des Etats signa- 
taires dudit Protocole, de cinq réserves et conditions ainsi fornuldes : 

cr 1. That such adherence hall not be taken to involve any legal relation on the part 
of the United States t o  the League of Nations or the assumption of any obligations by the 
United States under the Treaty 01 Versailles. 

a II. Tkat the United States shall be pesmitted to participate, through repreçentatives 
designated for the purpose and upon an eguality with the other States Mernbers, respectively, 
of the Council and Assembly of the League of Nations, in any and al1 proceedings of eithes the 
Council or the Assembly for the election of judgeç or deputy-judges of the Permanent Co& 
of International Justice or for the filllng of vacancieç. 

(( III. That the United States will pay a fair share of the expenses of the Court as deter- 
mined and appropriated from time 30 t h e  by the Congress oi the United States. 

tr IV.  That the United States may at any time withdraw its adherence te the said Rotocol 
and that the Statute for the Permanent Court of International Justice adjoined to the Protocol 
çhall not be amended without the consent of the United States. 

cr V. That the Court çhall not rendes any advisory opinion except publicly after due 
notice to al1 States adhering to  the Court and to al1 interested States and after public hearing 
or opportunity for hearing given to any State cancemed; nar shall it, without the consent 
of the United States, entertain any request for an advisory opinion touçhing any dispute or 
que~tion in which the United States has or claims an interest. ii 

La dite lettre a ensuite donne. Lieu A aune rdsolution du Conseil de la Socidté des Nations en 
date du 18 mars 1326, tendant A la convocation d'une Conférence de déléguds des Etats signataires, 
devant se rCunir A Genéve et A laquelle Ie Gouvernement des Etats-Unis serait invite à se faire 
repréçenter. La Conférence fut chargée de Ia mission de rechercher la voie par laqueIle les gouver- 
nements signataires du Protocole susmentionnt2 pourraient donner satisfaction aux cinq réserves 
et conditions posdes p u  le Gouvernement des Etats-Unis d'Am4rigue. 

J. Le Gouvernement des Etats-Unis, pour les motifs exposés dans une lettre aàressCe, le 
17 avriI 1926, par le Secrtitake d'Etat au Secrétaire gdndral de la Socidté des Nations, dCclrna I'in- 
vitation de prendre part Ci la Conférence. Les Etats signataires dont l'énum4ration suit ont désignd 
pour leurs ddléguds : 

Le ~ e '  septembre 1926, au cours de sa premiére séance, Ia Conférence a du, pour p&ident, 
le Jonkheer W. J. M. VAN EY STNGA, dCl4guC des Pays-Bas et, pour vice-présidents, Son IbceUence 
M. C&ar ZUMETA, dé lépd  du Venezuela, et le trés honorable Sir Francis Henry Dillon BELL, 
déldgué de la Nouveile-Zélande. 

4. Dans une s k i e  de réunions, tenues du I~~ au 23 septembre 1926, les ddl&gués pr&cit&, 
tout en regrettant de n'avoir pu profiter de l'assistance d'un représentant des Etats-Unis, ont 
Ctudié les rberves et conditions des Etats-Unis, constamment inspirés du ferme ddsir de donner 
satisfaction, dans la plus large meme possible, am réserves des Etats-Unis. La Conférence a 
été unaiî;me à rendre un cordial hommage à l'iatentioe des Etats-Unis de collaborer au maintica 



CONFERENCE OF STATES SIGNATOR~ES OF THE; PROTOCDL OF SIGNATURE OF THE'STATUTE 

OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE 

PZNAL ACT 

I. The Conference of States signatories of the Protocol of Signature of the Statute of the 
Permanent Court of International Justice (Protocol of December r6th, 1920) met at the Inter- 
national Labour Office in Geneva on Septernber rçt, 1926. 1 

2. The occasion of t h s  Conference waç the letter of March znd, 1926, by w h c h  the Secretary 
of State of the United States of Arnerica informed the Secretary-General of the League of Nations 
that the United States was dispoçed to adhere to the Protocol of Signature of Decernhr 16th, 1920, 
on conaition that each of the States signatories of the said Protocol shodd previously accept 
five reservations and conditions as follows: 

" 1. That such adherence shali not be taken to involve any l e p l  relation on the part 
of the United States to the League of Nations or the assurnption of any obligations by the 
United States under the Treaty of Versailles. 

" II. That the United States shall be permitted to participate through representatives 
designated for the purpose and upon an eguality with the other States, Members, respectively, 
of the Council and Assembly of the League of Nations, in any and ali proceedings of either 
the Council or the AssernbZy for the dection of judges or deputy-judgeç of the Permanent 
Court of International Justice or for the fdling of vacancies. 

" III. That the United States will pay a fair share of the expenses of the Court as 
determined and appropriated from tirne to time by the Congress of the United States. 

" IV. That the United States may at any time withdraw its adherence to the said 
Protocol and that the Çtatute for the Permanent Court of International Justice adjoined 
to the Protocol shall not be amended without the coqsent of the United States. 

" Y. That the Court shdl not render any advisory opinion except publicly after due 
notice tq all States adhering to the Couet and to al1 intereçted States and after public hearing 
or opportunity for hhearing given to any State, concerned; nor s h d  it, without the consent 
of the United States, entertain any request for an advisory opinion touching any dispute or 
question in which the United States has or claims an interest. " 

This letter gave rise to the reçolution of the Councii of the League of Nations of March 18th, 
1926, suggating that a Conference of the delegates of the States signatories of the Protocol 
should be convened at Geneva, in which the Government of the United States was aiso invited to  
participate. The Conference was charged with the task of studying the way in which the Govern- 
ments of the signatories of the Protoc01 above mentioned might çatisfy the rive reservations 
and conditions proposed by the Government of the United States of Arnerica. 

3. The Govemrnent of the United States, for the reasons set forth in a letter of A p d  17th, 
1926, addressed by the Secretary of State of the United States to the Secretary-General of the 
League of Nations, declined the invitation to take part in the Conference. The signatory States 
enwnerated below deçignated as their deiegates to the Conference: 

[ H e ~ e  follows i% sisl of Debgaks.] 

In the corne of its first meeting on Septanber rst, 1926, the Conference electedas PLesident, 
Jonkheer W. J. M. VAN EYSING A, delegate oi the Netherlandç, and as Vice-Presidents, Mis Excel- 
lency M. CCsar SUMETA, delgate of Venezuela, and the Right Honourable Sir Francis Henry 
Dillon BELL, delegate of New Zealand. 

4. In the course of its sessions, continued from September ~ s t ,  1926, to Septemherzgrd, 
1926, the delegates narned above, while regretting that they have not had the assistance of 
a representative af the Governrnent of the United States, have studied the reservations and 
conaitions of the United States with a çtrong desire ta satisfy them in the largest possible 
rneasure. The Conference has unanimously welcomed the proposal of the United States to  



de la Cour permanente de Justice internationale, collaboration qui &tait attendue avec confiance 
par les Etats adhirents au Statut de la Cour. N e  s'est pleinement rendu coinpte de l'effet moral 
que la participation des Etats-Unis à cette institution de paix et de justice aurait sur le dévelpppe- 
ment du droit international et sur I'organisation progressive de la sociétk mondiale sur les bases 
du respect du droit et de la solidarité des nations; eue s'est souvenue des précieuses contributions 
américaines aux progrés de la justice internationale au cours des XIX~  et xxe siécles, notamment, 
par l'intervention fdconde des délégues des Etats-Unis aux deux Confërences de la Paix de La 
Haye et, plus rkemment,  par Ia part considérable prise par un éminent juriste américain la 
préparation du Statut de la Cour. 

j. La Conférence a reconnu que l'adhésion des Etats-Unis au Protocole de signature du 
16 décembre rgzo, dans des conditions spkciales, nécessite une entente entre les Etats-Unis et les 
signataires du Protocole. 

6.  La Conférence a formulé les conclusions ci-après, destinées A servir de base aux réponses 
adresser B la lettre envoyée par le Secretaire d'Etat des Etats-Unis à chacun des gouverne- 

ments signataires du Protocole du 16 décembre 1920, réponses dans lesqueiles les Etats signa- 
taires s'exprimeraient sur l'acceptation des réserves et conditions des Etats-Unis: 

Réserve 1. 

fl y a lieu d8accepter que l'adhésion des Etats-Unis au Protocole du r6 décembre 
1920 et au Statut y annexé de la Cour permanente de Justice internationale ne soit pas 
considérée comme impliquant pour les Etats-Unis une relation juridique quelconque 
avec la Société des Nations ou l'acceptation de leur part d'aucune obligation d&coulant 
du Trait6 de paix de Versdes du zCI juin 1919. 

11 y a lieu d'accepter que les Etats-Unis puissent participer par l'intermédiaire de repré- 
sentants désignés à cet eiiet et sur un pied d'égalité avec les autres Etats, Membres de la 
Société des Nations, représentés, soit au Conseil, soit à l'Assemblée, à toutes délibérations 
du Conseil ou de l'Assemblée, pour &lire des juges ou des juges suppieants de la Cour 
permanente de Justice internationale ainsi que pour pourvoir à des vacances. 

B&me III .  

11 y a lieu d'accepter que les Etats-Unis contribuent aux dépenses de la Cour pour 
une part équitable que le C o q ~ k s  des Etats-Unis determinera et inscrira au budget. 

Résame IV .  

A. Il y a lieu d'accepter que les Etats-Unis puissent en tout temps retirer leur 
adhkion audit Protocole du ~b décembre 1925. 

En vue d'assurer l'égalité de traitement, il parait naturel de prévoir pour les 
Etats signataues, agissant d'accord et, au moins, a la rnajonté des deux tiers, h droit 
de retirer de méme leur acceptation des conditions speciaizs mises par les Etats-Unis & 
leur adhésion au dit Protocole dans la seconde partie de la q u a t r i h l  riserve et dans la 
cinquième réserve. Le s tah  quo ante pourra ainsi etre rétabli, si l'on constate que 
l'arrangement intervenu ne donne pas de résultats satrslaisants l. 

On peut espérer, néanmoins, qu'il ne sera pas procédé à une dénonciation sans 
que, préalablement, il ail kt& tenté de résoudre, par un échange de vues, les M c u l t é s  
qui se seraient élevées. 

B. 11 y a lieu d'accepter que le Statut de la Cour permanente de Justice internationale 
joint au Protocole du 16 dicembre ryzo ne soit pas modifié sans le consatement des Etats- 
Unis. 

Rdsme V .  

A. En rnatike d'avis consultatifs et, tout d'abord, en ce qui concerne la premiiire 
partie de la cinquième reserve, Le Gouvernement des Etats-Unis aura sans doute pris 
connaissance, depuis l'envoi de ses lettres aux divers Gouvernements, des articles 73 
et 74 du R6glemerit de la Çorzr, tels qu'lls ont kté amendis, le 31 juillet 1926, par la 
Cour elle-mème (Annexe A). Ces drspositrons semblent de nature à donner satisfaction 
aux Etats-Unis, la Cour ayant statué à ce sujet dans i'exercice des pouvoirs que l'ar- 
ticle 30 du Statut lu1 confére. Au surplus, les 8tats signataires pourrarent étudier avec 
les Etats-Unis l'opportunité d'incorporer A ce sujet certaines stipulations de principe 
dans un protocole d'exkcution dont un avant-projet est ci-jomt (Annexe B), notamment 
en ce qui concerne la publicité du prononcé des am consultatifs. 

i Le textc original de cet alinea dans le projet prhenté B la Conference par la Commission é&t le suivant: 

u En vue d'assurer l'égalité de traitement, il parait nécessaire de prevoir pour les Etats signataires, apssarit 
d'accord ct, au moins, h la majoritP des deux tiers, le droit de retirer de mdme leur acceptation dcs conditions spéciales 
mises par les Etats-Um i leur adhbion audit Protocole. Le quo an& pourra ainsi etre rétabli, ... etc. xi 



collahorate in the maintenance of the Permanent Court of International Jnstice; sttch colla- 
boration has been awaited with confidence by the States which have accepted the Statute of the 
Court. The Conference bas taken full account of the great moral effect which the participation of 
the United States in the maintenance of this inçtittition of peace and justice would have on the 
developrnent of international law and on the progressive organisation of world society on the basis 
of a respect for law and the solidarity of nations. No has if been unmindfiil of the valuable 
American contributions to  the progress of international justice in the course of the 19th and 20th 
centuries, notably in the fruitful participation of the delegates of the United States ir! the two 
Hague Peace Conferenceç and more recently in the large part taken by an eminent American 
jurist in the preparation of the Statute of the Court. 

5 .  The Conference has recognised that adherence io the PrntclcoI of Signature of December 
16th, 1920, by the United States under special conditions necessitates an agreement between 
the United States and the signatories of the Protocol. 

, 6. The Conference has formulated the following concliisions as the basis of the ~epfies 
to the letter adrlressed by the Secretary of State of the United States t o  each of the States signa- 
tories of the Protocol of DeCernber ~ S t h ,  1g20, by which the signatory States tvould declare 

, their views as to the acceptance of the reservations and conditions proposed by the United States: 

i t  may be ageed that the adherence of the United States to the Protocol of Decernber 
16th, xgzo, and the Statute of the Permanent Court of International Justice annexed 
thereto shall not be taken tu involve any legal relation on the part of the United States 
to the League of Nations or the assumption of any obligations by the United States 
under the Treaty of Peace of Versailles of June 28th, 1919. 

Reservation I I .  

1 t may be agreed that the United States rnay participate, through representatives 
designated for the purpose and upon an equality with the other States. Mernbers of the 
League of Nations, represented in the Council or in the Assembly, in any and al1 pro- 
ceedings of either the Council or the Assembly for the election of judges or deputy- 
judges of the Permanent Court of International Justice, or for the filling of vacancies. 

Resereialion I I I .  

Jt rnay be agreed that the United States pay a fair share of the expenses of the Court 
as determinecl and appropriated from tirne to time by the Congess of the United States. 

A. I t  rnay be agreed that the United States rnay at any time withrlraw its adherence 
to the Protocol of December 16th, rgzo. 

In  order to assure equality of treatment, it seems natural that the signatory 
States, acting together and by not less than a majority of two-thirds, should possess 
the corresponding right to withdraw their acceptance of the special conditions attached 
by the United States to its adherence to the said Protocol in the second part of the 
fourth reservation and in the fifth reservation. In this way the status qao a.nre could 
be re-established if it were found that the arrangement agreed upon was not yielding 
satisfaçtory sesults. ' 

It is to be hoped, nevertheleçs, that no such withdrawal will be made without an 
attempt by a previous exchange of views to solve any difficulties wbich rnay aise. 

B. It rnay he agreed that the Statute of the Permanent Court of International 
Justice annexed to the Protocol of December r6th, 1920, shall not be amended without 
the consent of the United States. 

Resewnlion V. 

A. In the rnatter of advisory opinions, and in the first place as regards the h s t  
part of the fifth reservation, the Government of the United States will, no douM, have 
become aivare, since the despatch of its letterç to the various Governmentç, of the pro- 
visions of Articles 73 and 74 of the Rules of Court as an~ended by the Court on J d y  
31st, 19" (Annex A). It is believed that these provisions are such as to give satisfaction 
to the United States, having been made by the Coiid in exercise of its pourers under 
Article 30 of its Statute. Moreover, the signatory States rnight study with the United 
States the possible incorporation of certain stipulations of principle on th& subject in a 
protocol of execiltion such as is set forth hereafter (Annex B), notably as regards the 
rendering of advisory opinions in public. 

1 The original text of this paragraph in the draft submitted to the Conference'by the Çommittee was as 10110~s: 

" In order t o  assure equality of treatment, i t  seems necessary that the signatory States, acting togcther and by 
not less than a majority of tyo-thirds, should possess the corresponding right to  withdraiv their acceptance of the 
special condition? attached by the United States to its adherence to the çâid Protocol. In this way the stalw qua 
aalu could be re-established . . " 



B. La seconde partie de la cinqui6me réserve conduit à distinguer, d'une part, les avis 
consultatifs ddemandPs à. l'occasion d'un diB4rend dans lequel les Etats-Unis seraient 
partie, et, d'autre part, ceux demandds à l'occasion d'un diffkrend où les Etats-Unis ne 
seraient pas partie, mais dans lequel ils déclareraient être intdressk, de mème que d'une 
question, autre qu'un différend, danç laquelle le.; Etats-Unis dkclareraient etre intéressés. 

En ce qni concerne les differends dans lesquels les Etats-Unis seraient partie, il suffit, 
semble-t-il, de se réfirer A la jurisprudence de la Cour, qui a déjA eu l'occasion de se pro- 
noncer danç la matiére de différends entre un Membre de la Société des Nations e t  un non 
Membre. Cette jurisprudence, telle qu'elle est forrnul6e dans l'avis consultatif no 5 
(Carélie orientale), le 23 juillet 1923, paraît dc nature A donnes satisfaction au désix. des 
Etats-Unis. 

En ce qui concerne les différends oh les Etats-Unis ne seraient pas partie, mais OU 
ils déclareraient être intCressé,s, de m+me qu'en ce qui concerne les questions autres que 
des diffërends et ob les Etats-Unis déclareraient Etre intéressk, ia C.onférence a cru . 

' comprendre que le but powsiiivi par les Etats-Unis a et6 celui de s'assurer l'égalité 
avec les Etats sepr&sentks, soit au Conseil, soit h l'Assemblée de la Société des 
Nations. Ce principe devrait &tre accepté. La cinquiéme reserve paraît, iI est mai, bas& 
sur la présomption que !'adoption par le Conseil ou l'Assemh?ée d'une requête d'avis 
consultatif ndcessite un vote unanime. Or, cette présomption n'a pas été confirmée jus- 
qu'ici; on ne peut dire avec certitude si, dans quelques cas ou peut-être danç tous une 
ddcision de majorité n'est pas suffisante. Quoiqu'il en soit, il y a lieu de garantir aux 

- Etats-Unis une situation d'kgalité à cet égard; ainsi, dans tous les cas oh un Etat 
représenté au Conseil ou A l'Assemblée aurait le droit, par son opposition au sein de ces 
organes, dJemp8cher l'adoption d'une proposition tendant & provoquer l'avis consultatif 
de la Cour, les Etats-Unis jouiraient d'un droit équivalent. 

Une grande importance s'attache, pour les Membres de la Société des Nations. 
aux avis consultatifs donnés par la Cour en vertu du Pacte1. La  Conférence est persuadée 
que Ie Gouvarment des Etats-Unis n'entend pasrestreindre la valetir de ces avis, par rap- 
port au fonctionnement de la Sociéti des Nations. Les termes ernployes dans la cinquième 
rdserve pourraient, cependant, recevoir une interpritation conduisant à une telle 
restriction. Les Membres de la Socibté des Nations exerceraient leurs droits, au Conseil 
et A l'Assemblée, en pleine connaissance des dktails de la situation qui a pu provoquer 
une requkte tendant i obtenir un avis consultatif, ainsi qu'en pIeiae connaissance des 
responsabilités qui, en vertu du Pacte de la Çociétb des Nations, leur incomberaient, 
dans le cas où l'on n'aboutirait .pas iX une solution. Un Etat exempt des obligations 
et des responsabilités ddcoulant du Pacte se trouverait dans une situation différente. C'est 
pour cette raison que la procédure (I suivre par un Etat non membre de la Société, 
au point de v u e  des requêtes tendant & obtenir un avis consultatif, constitue une question 
importante ; en conséquence, il est desirable pue les modalités danç lesquelles le consen- 
tement prdva A la seconde parîie de la cinquiérne réserve sera donné fassent l'objet 
d'un accord supplémentaire qui garantirait que le règlement pacifique des futurs dirfe- 
rends entre les Membres de la Société des Nations n'en serait pas rendu plits difficile. 

La Confhrence aime Ci croire que les consid4rations qui précèdent rencontreront 
l'agrément des Etats-Unis. Elle constate que l'application de certaines des rbserves 
des Etats-Unis requiert des stipuIations appropriées, A intervenir entre les Etats-Unis 
et les autres Etâts signataires du Protocole du x6 dkembre ryzo, stipulations qui ont 
été également prévues dans la r4ponse du ÇecrCtaire d'Etat des Etats-Unis au Secrétaire 
général de la Société des Nations, en date du x7 avril rg26. Dans cet ordre d'idées, il 
est souhaitable que les Etats signataires du Protocole du 16 dkembre ~ g z o  concluent 
avec les Etats-Unis un protocole d~exéçution, qui, sous r4serve de tous échanges de 
vues ultérieurs que le Gouvernement des Etats-Unis jugerait ut iles, pourrait étre 
conçu dans les termes présentés ci-apr6s (annexe 3). 

Annexe A. 

EXTRAIT DU R&GLEMENT REVISE. DE L A  COUR PERMANENTE DE JUSTICE INTERNATIONALE. 

(Les articles 71, 73 et 74, tels qdills figwreat ci-oprds, ofit di& arvlmdds le 3r jesikt 
1926.1 

Artick 71. 
Les avis consultatifs sont émis aprés dkliberation par la Cour en séance pl6njére. 

Ils mentionnent le nombre des juges ayant constitué la majorité. . 

Les juges dissidents peuvent, s'ils le désirent, joindre à l'avis de la Cour soit l'exposé 
de Ieur opinion individuelle, soit la constatation de leur dissentiment. 

Le texte onginal de cette phrase dans 1ç projet prtisentC & la Conférence par la Commission était le suivarit: 

a Une grande importance s'attache. pour les Membres de la Socidte des Nations. airx avis cnnsultaliit; cluc La 
Cour peut formuler A la requ&te du Conseil ou de I'Assernblk, et qui  sont prhvus dans le Pacte. u 



B. The second part of the fifth reservation makes it convenient to  distinguish 
between advisory opinions asked for in the case of a dispute to which the United States 
is a party and that of advisory opinions asked for in the case of a dispute to whicb the 
United States is not a p&y but in which it clajms an interest, or in the case of a 
question, other than a dispute, in which the United States claims an interest. 

As regards disputes to which the United States is a party, it seems sufficient to refer 
to the jurisprudence of the Court, which has already had occasion to  pronounce upon the 
matter of disputes between a Mernber of the Leagiie of Nations and State a not belong- 
ing to the League. This jtuisprudence, as formuIated in Advisory Opinion No. 5 (Eas- 
tern Carelia), given on Jiily q r d ,  1923, seemç to meet the desire of the United States. 

As regards disputes to which the United States is not a party but in which it claims 
an interest, and as regards questions, other than disputes, in which the United States 
claims an interest, the Conference understands the ohject of the United States to be to 
açsure to itself a position of equality with States represented either on the Council 
or in the Assembly of the League of Nations. This principle should be agreed to. But 
the fifth reservation appears t o  rest upon the presumption that the adoption of a request 
for an advisory opinion by the Council or Assernbly requires a unanimous vote. No such 
presumption, however, has so far been established. lt is therefore impossible to Say 
with certainty whether in some cases, or posçihly in al1 cases, a decision by a rnajority is 
not sufficient. In any event the United States should be qaranteed a position of equafity 
in this respect; that is to Say, in any case where a State represented on the Council or 
in the Açsembly would possess the right of preventing, by opposition in either of these 
bodies, the adoption of a proposa1 to request an adviçory opinion Irom the Court, the 
United States shall enjoy an equivalerzt right. 

Great importance is attached by the Mernhers of the League of Nations to the value 
of the advisory opinions whiçh the Court may give as provided for in the Covenant. 
The Conference is confident that the Government of the United States entertains 
no deçire to dirninish the value of suçh opinions in connection with the function- 
ing of the League of Nations. Yet the terrns employed in the fifth reservation 
are of such a nature as to lend thernselves to a possible interpretation which 
might have that effect, The Mernbers of the League of Nations would exercise 
their rights In the Council and in the Assernbly with full knowledge of the 
details of the situation which has neçessitated a request for an advisosy opinion, a s  
well as with full appreciation of the reçponçibilities ahick a failure to reach a solution 
would involve for them under the Covenant of the 1,eague of Nations. A State whch is 
exempt frorn the obligations and sesponçibihties of the Covenant woiild occupy a diffe- 
rent position. ' It is for this reason that the procedure to be followed by a non-member 
State in connection with requests for advisos. opinions iç a matter of importance and 
in consequence it is desirable that the rnanner in which the consent provided for in the 
second part of the fifth reservation will be gven should form the object of a supple- 
rnentary agreement which would ensure that the peaceful settlement of future 
differences between Mernberç of the League of Nations .wauld not be made more 
difficult. 

The Conference ventures to anticipate that the above conclusions will meet with 
acceptance by the United States. I t  observes that the application of some of the reser- 
vations of the United States would involve the concluçion of an appropriate 
agreement between the United States and the other States signatories of the Protocol 
of December r6th, 1320, as was indeed envisaged by the Secretary of State of the United 
States in his reply to the Çecretary-Genéral of the Lea;giie of Nations dated April 
17th, 1926. To this end, it is desirable that the States signatories of the Protoc01 of 
December 16th, 1920, should conclude with the United States a protocol of execution 
which, subjeet to such further exchange of views as the Government 01 the United States 
rnay think useful, might be in the form set out below (Annex B). 

(Articles 71, 73 and 74, as $rz"laled hrewith, were amended on JztGy ~ x s t ,  1926.) 

Article 71. 
' 

Advisory opinions shall be pven after deliberation by the fuli Court. They shaIl 
mention the number of the jiidges çonstituting the rnajority. 

Dissenting judgcs may, if they so desire, attach to the opinion of the Court either 
an exposition of their individual ocnion or the statement of their dissent. 

r The original text of this scntcncc ir i  thc  draii .;ubin~tted to the Conference by the Cornmittee \vas ,zs follow,s: 

" Great importance is attached by the ùlembers of the Eeügue of Nations ta thc value of thc advisory apinions 
ivhich the  Court riiay givc uri  tlic rcquest ui ilit: Cbuncil or Asaembly, aiid which are ~irovidcd for in the Covenairt." 



Les questions sur lesquelles l'avis consultatif de la Cour ert  demandé sont exposées 
à la Cour par ilne requéte Ccrite, signée soit par le Président de l'Assemblée ou par le 
Président du Conseil de la Soci6té des Nations, soit par le Secrétaire génCra1 de la 
Société agissarit en vertu d'instructions de l'Açsemhl6e ou du Conseil. 

La requete formule, en termeç précis, 13 question sm- laquelle l'avis de la Cous est 
demandé. 11 y est joint tout document pouvant servir i élucider la question, 

1. Le Grefier notifie immédiatemerit la requ&te demandant l'avis consultatif aux 
Membres de la Sociktb des Mations par l'entremise du Secrétaire général de la Société, 
ainsi qu'aux Etats admis à ester en justice devant la Cour. 

En outre, à tout Membre de la Çociéti., A toiit Etat admis à ester devant la Cour, 
et à toute organisation internatioriale jug&e, par la Cour OU par le Président s i  elle ne siege 
pas, stisceptible de fournir des renseignements sur la question, le Greffier fait connaitre, par 
cornrnunjçation spéciale et directe, que la Cour est disposée à recevoir des expols  Gctits 
dans un ddai à fixer par le Président, ou à entendre des exposés oraux au cours d'une 
audience publique tenue it cet effet .  

Si un des Etats ou des Membres de la Socigté mentionnes au premier alinéa du prdsent 
paragraphe, n'ayant pas été l'objet de la communication spkciale ci-dessus visGe, exprime 
le desir de soumettre un exposé &rit ou d'étre entendu, la Cour statue. 

2. Les Etats, Membres ou organisations qui ont présentg des expoçés Gcrits ou oraux, 
sont admis à discuter leç expos4ç faits par d'autres Etnts, Membres et organisations, 
dans les formes, mesures et délais fixPs, dans chaque cas dJesp2ce, par la Cour, ou, si elle 
ne siPge pas, par le Président. A cet effet, le Greffier communique en temps voulu les 
exposes écrits aux Etats, Membres ou orgaiUsatioris qui en ont eux-mêmes présenté. 

L'avis consultatif est lu en aildience publique, le Secrétaire genéral de la Soci4té 
des Nations et les reprkentants des Etats, des Membres de la Société et des organisations 
internationales directement int&ress&s étant prévenus. Le Greffier prend les mesures 
nécessaires polir s'assurer que Ie texte de l'avis consiiltatif se trouve au siEge de la Socidtk 
entre les mains du Secrétaire gdnbra!, aux date et heure fixées pour l'audience à laquelle 
il en sera donné lecture. 

L'avis consiiltatif est tait en deux exemplaires signés et scel1é;s qui sont déposés dans 
les archives de la Cour et dans celles du Secrétariat de Is Société. Des copies certifiees 
conformes en sont transmises par le Greffier aux Etats, Membres de la Sociéti ou organi- 
sations internationales directement intéressés. 

Tout avis consultatjf qui serait donné par la Cour, ainsi que la requete laquelle i1 
répond, sont imprimés dans un recueil spdcial publié sous la responçabiiitk du Greffier. 

Annexe B. 

Les Etats signataires du Protocole de signature du Statut de la Cour permanente de 
Justice internationale du 16 décembre 1920, et les Etats-Unis d'Amérique, représentés 
par les soussignés dûment autorisés, sont convenus des dispositions suivantes relative- 
ment à l'adhésion des Etats-Unis d'hmériqtie audit Protocole sous condition des cinq 
rkçerves formulées par les Etats-Unis. 

Les Etats-Unis sont admis a participer, par le moyen de dilégués qu'ils désigneront 
cet effet e t  sur un pied d'égditk avec les , Etats signataires, Membres de la Société 

des Nations, représentés, soit au Conseil, soit à l'Assemblée, à toutes élections de juges 
ou de juges suppléants de la Cour permanente de Justice internationale visées au Statut 
de laCour. Leur voix seracomptée dans le calcul de la majorité absolue requise dans lestatut. 

C 

Aucune modification du Statut joint au Protocole du 16 décembre 1920 ne pourra 
avoir lieu sans l'acceptation de tous les Etats contractants. 



Questions upon which the advisory opinion of the Court is asked shall be laid before 
the Court hy means of a written request, signed either by the President of the Açsembly 
or the President of the Council of the League of Nations, or by the Secretary-General 
of the League under instructions from the Assembly or the Council. 

The request shall contain an exact statement of the question upon t~liich an opinion 
is required, and çhall be acçornpanied by a11 documents iikely t o  throw ligbt upon the 
question. 

Article 73. 

I. The Registrar shall forthwith give notice of the request for an advisory opinion 
to the rnernberç of the Court, to the Members of the League of Nations, through the 
Secretary-General of the League, and to any States entitled to appear before the Court. 

The Regstrar shall also, by means of a special and direct communication, notify 
any Member of the Leaguc or States admitted to appear before the Court or international 
organisations considered by the Court (or, should it not be çitting, by the President) 
as likely to be able t o  furnish information on the question, that the Court will be prepared 
to receive, ivithin a time limit to be fixed by the President, mitten statements, or to 
hear, at a public çitting to be heZd for the purpose, oral statements relating to the question. 

Should any State or Member referred to in the first paragraph have failed to receive 
the communication çpeçified above, such State or Member rnay express a desire to submit 
a mitten statement, or to  be heard; and the Court wiIl decide. 

z .  States, Members and organisations having presented written or oral statements 
or both shall be admitted to comment on the statements made by other States, Members 
or organisations, in the f o m ,  to the extent and within the time limits which the Court 
or, should it not be sitting, the President shall decide in each particular case. Accord- 
ingly, the Registrar shall in due time communicate any such witten statements to States, 
Members and organisations having submitted similar statements. 

Adviçory opinions shall brr read in open Court, notice having been given to the 
Secretary-General of the League of Nations and to the representatives of States, of 
Members of the League and of international organisations immediately concerned. The 
Registrar shall take the necessary steps in order to ensure that the text of the advisory 
opinion iç in the hands of the Secretary-General at the seat of the League at the date 
and h o u  frxed for the meeting held for the reading of the opinion. 

Signed and çealed original copies of advisory opinions shali be placed in the archives 
of the Court and of the Çecretariat of the Leape. CertIfied copies thereof shall be trans- 
rnitted by the Registrar to States, to Members of the League, and to  international 
organisations immediately concerned. 

Any advisory opinion which rnay be given by the Court, and the request in res- 
ponse to which It,iç given, shall be printed and published in a special collection for 
which the Registrar shall be responsible. 

The States signatories of the Protocol of Sigmature of the Permanent Court of 
International Ji~stice, dated December ~Gth, 1920. and the United States of America, 
tbrough the undersiped duly autkorised representatives, have ageed upon the foilo~.ving 
provisions rega-arding the adherençe by the United States of America to the said 
Protocol, subject to the five resetvations formdated by the United States. 

The United States shall be adrnitted to participate, 'through representatives desig- 
ilated for the purpose and upon an equaIity with the signatory States, Mernbers of the 

. League of Nations, represented in the Council or in the Assembly, in any and al1 
proceedings of either the Council or the Assembly for the eieçtion of judges or deputy- 
judges of the Permanent Court of International Justice, provided for in the Statute of 
the Court. The vote of the United States shalP be counted in determining the absolute 
majority of votes required by the Statute. 

No amendment of the Statute annexed to the  Protocol of December 16th 1920, 
may be made without the consent of all the Contracting States. 



La Cour prononcera ses avis consultatifs en sdance publique. 

Article 4. 

Les modalités selon lesquelles le consentement prévu à la seconde partie de ki 
cinquihe rCserve sera donnd, formeront l'objet d'un accord A conclure par le Gouverne- 
ment des Etats-Unis avec le Conseil de la Socidté des Nations. 

Les Etats signataires du Protocole du x6 décembre I ~ S O  seront informds dhs que l'ac- 
cord prévu à l'alinéa précédent sera intervenu. 

Dans le cas oU les Etats-Unis s'opposeraient à ce qu'un avis consultatif soit, à la 
demande du Conseil ou de l'Assemblée, don& par la Cour, relativement A un différend 
dans lequel les Etats-Unis ne seraient pas partie ou reiativement à une question autre 
qu'un diffdrend entre Etats, la Cour attachera à cette opposition la même valeur que celle 
qui doit être attachee à un vote émis par un Etat Membre de la Société des Nations, 
au sein de l'Assemblée ou au Conseil, pour sbpposer à la requête. 

Sous réserve de ce qui sera dit à Iharticle 7 ci-après, les dispositions du prksent Pro- 
tocole auront la m h e  force et valeur que les dispositions du Statut joint au Protocole 
du x6 décembre 1920. 

Ze présent Protocole sera ratifié. Chaque Etat adressera i'instrument de sa ratifi- 
cation au Secrdtaire général de la Société des Nations, par les soins duquel il en sera donné 
avis à tous les autres Etats signataires. Les instruments de ratification seront ddposés 
dans les archives du SecrCtariat de la Socidté des Nations. 

Le prdsent Protocole entrera en vigueur dks que tous les Etats ayant ratifié le Proto- 
cole du 16 décembre 1920, y compris les Etats-Unis, auront déposé leur ratification. 

Les Etats-Unis pourront, en tout temps, notifier au Secrétaire génkal de la Sociét& 
des Nations qu'ils retirent leur adhésion au Protocole du 16 décembre 1920. Le SecrCtaire 
ghéral donnera immédiatement communication de cette notification tous 1 6  autres 
Etats signataires du Pratocole. 

En pareil cas, le prkent Protocole sera considéré comme ayant cessé d'être en vigueur 
des réception par le Secrétaire général de Ia notification des Etats-Unis. 

De leur c8té, chacun des autres Etats contractants pourra en tout temps notifier 
au Secrdtaire général de la Société des Nations qu'il dgsire retirer son acceptation des 
conditions spéciales mises par les Etats-Unis A leur adhésion au ProtocoIe du 16 décembre 
1920, dans la seconde partie de la. quatrième réserve et dans la cinquiéme réserve l. Le 
Secré taire gd-enéral donnera immédiatement communication de cette no fification à tous 
les Etats signataires du présent Protocole. Le présent Protocole sera considéré comme 
ayant cessé d'être en vigueur dès que, dans un espace de temps ne dépassant pas une 
année' à compter de la réception de la notification susdite, au moins deux tiers des 
Etats contractants, autres que les Etats-Unis, auront notifié au Secrétaire général de la 
Société des Nations qu'iis désirent retirer l'acceptation sus-visée '. 

Article 8. 

Le présent Protocole restera ouvert la signature des Etats qui sig-ieront ultérieure- 
ment le Protocole de signature du 16 dCcernbre ~ g z o .  

FAIT à . . . . . . . , *. . . . . , . , . le . . . . . . . . . . . . . . . . . . 19. . . , en un seul exemplaire, dont les textes 
français et anglais feront également foi. 

7. La Conférence recommande à tous les Etats signataires du Protocole du 16 dCcernbre 
rqzo d'adopter les canclusions ci-dessus 4noncées et d'envoyer leur réponse dans un délai aussi 
rapproché que possible. Elle charge son présidant de transmettre aux Gauvernesrnenls des dits 
Etats un modèle de lettre de réponse au Secrdtaire d'Etat des Etats-Unis. 

Le texte original dc cette phrase dam le prolet présenté à la Conférence par la &mniission était le suivant: 
" De leur côtb, chacun des autres Etat? contractaiits pourra en tout temps nutifies au Secr6tairç g6néral rIç Ia 

Société des Nations qu'il dasire retirer son consenternciit à l'adhkiun des Etats-Unis au Protocole d u  1 6  décembre 
1920. IJ 

Le texte original de cette phrase dans le projet prkent6 .i la ConfErence par la Cornmission Ctait le suivant:  
r Le présent Protncole sera considéré comme ayant cesse dt@tre en vigucur d k  que, dans un espace de temps 

nr, dbpzssant pas une arinire S compter di: la réception de la notification susdite, au moins deux ticrs des Etats contrac- 
tants autres que les Etats-Unis. aiiront nntifié au Secrétaire génBm1 clc la SociétcC des Nations qii ' i ls clesirent retirer 
le conseritcment don116 C.i I'arlhhion des Ktats-Unis. o 



I The Court shall render advisory opinions in public session. 

The manner in whick the consent provided for in the second part of the fifth 
reservation is to  be given, wilt be the subject of an understanding to be reached by the 
Govesnrnent of the United States with the Coui~cil of the League of Nations. 

The States signatories of the Protocol of December 16th, 1920, will be infomed 
as soon as the understanding contemplated by the preceding parasaph has been reached. 

Should the United States offer objection to an advisory opinion being given by the 
Court, at the request of the Council or the Assembly, concerning a dispute to which 
the United States is not a party or conceriling a question other than a dispute between 
States, the Court will attribute to such objection the sarne force and effect as attaches 
to a vote against açking for the opinion given by a Member of the League of Nations ' 

either in the Assernbly or in the Council. 

Article 5 .  
Çubject to the provisions of Article 7 below, the provisions of the present Protocol 

shall have the same force and effect as the provisions of the Statute annexed to the 
Protocol of December 16th" 1920. 

The present Protocol shall be ratified. Eacli State shall forward the instrument of 
ratification to the Çecretary-General of the League of Nations, who shaiI inform al1 the 
other signatory States. The instruments of ratification shall be deposited in the archives 
of the Secretariat of thc League of Nations. 

The present Protocol shdl corne into force as soon as ail the States which have 
ratified the Protocol of December 16th, rgzo, including the United States, have deposited 
their ratifications. 

Article 7, 

The United States may at any tirne: notify the Secretary-General of the League of 
Nations that it withdraws its adherence to the Protocol of December 16th, 1920. The 
Secretary-General shall irnmediately communicate this notification to al1 the other States 
signatories of the Protocol. 

In such case the present Protocol shall cease to be in force as from the receipt by 
the Secretary-GeneraI of the notification by the United Stateç. 

On their part, each of the Contracting States may at any time notify the Çecretary- 
General of the League of Nations that it desires to withdraw its acceptance of the special 
conditions attached by the United States to its adherence to  the Protocol of December 
16th rgza, in the second part of its fourth reservation and in its fifth reservati0n.l The 
Secretaey-General sball irnrnediately give communication of this notification to each of 
the States signatories of the present Protocol. The present Protocol shall be considered 
as ceasing to be in force if and when, within one ycar from the receipt of the said 
notification, not lesç than two-thirds of the Contracting States other than the United 
States shall have notified the Secretary-General of the League of Nations that they desire 
to wit hdraw the above-rnentiond acceptance. 

The present Protocol shali remain open for signature by any State which may in 
the future sign the Protocol of Signature of December 16th, 190. 

Done at ............. ; ...., the .........,.......... day of ...................., 19 ..., in a single 
copy, of which the French and EngIish texts shall both be authoritative. 

7. The Conference recommends to  all the States signatories of the Protocol of December 
16th, 1920, that they Should adopt the above conclusions and despatch the5 replies as soon as 
passible. It directs its President to transmit to the Governments of the said States a draft 
letter of repfy to  the Secretary of State of the United States. 

1 The original text of this sentence in the draft submitted to the Conference by the Cornmittee was as fol l~ws:  
" On their part, each of the Contracüng States rnay at any time notify the Secretary-General of the League 

of Nations that i t  deires to withdraw i t s  consent to the adherence of the United States to  the Protocol of December 
roth, rgzo. " 

The onginal text of t h  sentence in the draft submitted t o  the Conference by the Cornmittee was as follows: 
" The picsent Rotocol shall be considered as ceasing to ba in force if and when, Nithin one year [TODI the rece i~t  

nf the said notification, not l e s  than two-thirds of the Contracting Statcs other than the United States shall bave 
notified the Secretary-General of the I ~ a g u e  of Nations that they desire to withdrmv their consent to the adhaion , 
of the United States. " 



En foi de quoi, les d41égués ont signé le In faith of which the Belegates have signed 
prCsent Acte. the present Act. 

FAIT à Genève, le viilgt-trois septembre 
mi1 neui cent vingt-six, en un seul exern- 
pIaire, dont les textes français et anglais 
feront également foi et  qui' sera dCposé dans 
les archives de la Société des Nations. Des 
copies, certifiées conformes, en seront di%- 
vrées à tous les Etats signataires du Proto- 
cole du 16 décembre 1920, ainsi qu'au Conseii 
de la Sociité des Nations, qui a convoqué la 
Conference. 

UNION SUD-AFRICAINE 

ALBANIE 

AUSTRALIE 

AUTRICHE 

DONE at Gerieva, the twenty third day 
of September nineteen hundred and twenty- 
six, in a single copy, of which the French 
and English texts shall both be auéhori- 
tative, and which shall reniain deposited 
in the archives of the League of Nations. 
A certified copy shdl be sent to each of the 
States signatories of the Protocol of Decem- 
ber 16th, 1920, as well as to the Council of 
the League of Nations, which convoked the 
Conference. 

ALBANIA 

Dr M. LEITMAIER 

BELGIQUE 

Henri 'KOLIN 

EMPIRE BRITANNIQUE 

Cecil j. B. HURST 

BULGARIE 

CANADA 

UNION OF SOUTH AFRICA 

AUSTRIA 

BELGIUM , 

BRITISH EMPIRE 

BULGARIA 

W. MOLLOFF 

CANADA 

George Eulas FOSTITR 



- 85 - 

CHINE 

DANEMARK 

A. OLDENBURG. 

. RÉPUBLIQUE DOMINICAINE 

CBINA 

DENMARK 

DOMINICAN REPUBLIC 

11 est entendu que mon gouvernement se rkserve le droit d'accepter, purement et simplement, 
les réserves des Etats-Unis d'Amérique, si bon lui semble. 

Dr FRANCO 

ESPAGNE 

Juan de ARENZANA 

FINLANDE 

FRANCE 

GRÈCE 

HONGRIE 

INDE 

A. SCHMIDT. 

Rafael ERJCH, 

SPAIN 

ESTHONIA 

FRANCE 

Paul de HEVESY 



ITALIE 

Isahuro YOSHIDA 

LITHUANIE 

. . 

Venceslas SIDZIKAUSKAS 

Ch. G .  VERMAIRE 

LUXEMBOURG . LUXEMBURG 

Frede CASTBERG. 

NOUVELLE-SLANDE NEW ZEALAND 

P. H. D. BELL . 
C. J. PARR 



PANAMA 

Eusebio A. MORALES 

PAYS-BAS 

PERSE 

POLOGNE 

v. EYSINGA. 

P" ARFA 

PANAMA 

Michel ROSTWOROWSKI 
Leon BABINSKI. 

PORTUGAL 

Augusto de VASCONCELLOS 

ROUMANIE 

PORTUGAL 

Demetre NECULESCO 

ROYAUME DES SERBES, CROATES 
ET ÇLOVGNES 

KINGDOM OF THE SEIIBS, CROATÇ 
AND SLOVENES 

Dr Lazare MARCOVITCH 

CHAROON 

SIAM 



VENEZUELA 

C. ZUMETA 
Dibgenes ESCALANTE. 
c. PARRA-PIZREZ 






