LEAGUE OF NATIONS

MINUTES OF THE CONFERENCE

REGARDING

THE REVISION OF THE STATUTE OF THE PERMANENT
COURT OF INTERNATIONAL JUSTICE

AND THE

ACCESSION OF THE UNITED STATES OF AMERICA TO
THE PROTOCOL OF SIGNATURE OF THAT STATUTE

Held at Geneva from September 4th to 12th, 1929,

Geneva, October 31st, 1929.



[Distributed to the Council, the Official No.: C.514. M.173. 1929. V.
Members of the League and
other interested Governments.] /,;Z Z/

4 Ly

Geneva, October 31st, 1929.

LEAGUE OF NATIONS

T MINUTES OF THE CONFERENCE

REGARDING

THE REVISION OF THE STATUTE OF THE PERMANENT
COURT OF INTERNATIONAL JUSTICE

AND THE

ACCESSION OF THE UNITED STATES OF AMERICA TO
THE PROTOCOL OF SIGNATURE OF THAT STATUTE

Held at Geneva from September 4th to 12th, 1929,

Series of League of Nations Publications

V. LEGAL
1929. V. 18.







CONTENTS.

First MEETING (Private, then Public), September 4th, 1929, at 11 a.m.

1. Election of the President . . . . . . . . . . . ..

2. Question of the Publicity of the Meetings. . . . . . . . . . . . . . ..
3. Election of the Vice-Presidents. . . . . . . . . . . . . . .. ...
4. Question of the Appointment of a Committee on the Credentials of Delegates
5. Rules of Procedure of the Conference.. . . . . . . . . . . . . . . ..
6. Agenda of the Conference . . . . . . . . . . . . . ... ...
7. Question of the Order in which the two Items on the Agenda should be

discussed

SEcOND MEETING (Public), September 4th, 1929, at 4 p.m.

8. Question of the Accession of the United States of America to the Protocol

of Signature of the Statute of the Permanent Court of International

Justice : Adoption of the Draft Protocol prepared by the Committee of

Jurists . . . .00 0oL

9. Revision of the Statute of the Permanent Court of International Justice.
10. Appointment of the Committee for the Verification of Credentials

THIRD MEETING (Public), September 5th, 1929, at 4 p.m.

11. Revision of the Statute of the Permanent Court of International Justice
(continuation)

..............

........................

FourTtH MEETING- (Public), September 6th, 1929, at 4 p.m.

12. Revision of the Statute of the Permanent Court of International Justice
(comtimuation) . . . . . . ... Lo oo

13. Question of the Appointment of a Drafting Committee

FirTH MEETING (Public), September 12th, 1929, at 10 a.m.

I14. Revision of the Statute of the Permanent Court of International Justice
(continuation) : Report of the Drafting Committee . . . . . . ...
15. Procedure for submitting the Protocols to the Assembly and for Thelr
Signature . . . . . . . . . . ..
16. Close of the Session

........

...............

e e e & e e s e s+ e e @& * e+ e s . e s e o

LIST OF ANNEXES.

Note by the Secretariat relating to the Provisional Agenda of the Conference.

Report adopted by the Committee of Junsts on the Questlon of the Revision
of the Statute of the Court . .

3. Accession of the United States of Amenca to the Protocol of Signature
of the Statute of the Court: Resolution adopted by the Senate of
the United States of America on January 27th, 1926 . . . . . .

4. Letter from the Government of the United States of America to the Secretary—
General of the League . . . . . . . . . . . . . . ...

5. Report adopted by the Committee of Jurists on the Question of the Accession
of the United States of America to the Protocol of Signature of the
Statute of the Court . . . . . . . . . . ... ..o

6. Accession of the United States of America to the Protocol of Signature of
the Statute of the Permanent Court of International Justice: Letter
dated September s5th, 1929, from the President of the Conference
to the President of the Assembly and to the Chairman of the First
Committee . . . . . . .. . ..o

7. Letter from the Director of the International Labour Ofﬁce to the Secretary-
General of the League of Nations concerning the Question of the Revision
of the Statute of the Permanent Court of International Justice . . .

8. Report of the Drafting Committee on the Question of the Revision of the
Statute of the Permanent Court of International Justice

9. Work of the Credentials Committee : Note by the Secretariat . . . . .

10. Revision of the Statute of the Permanent Court of International Justice :
Letter dated September 12th, 1929, from the President of the Conference

to the President of the Assembly and to the Chairman of the First
Committee . . . . . . . ... ... 00000

II. Accession of the United States of America to the Protocol of Signature of

the Statute of the Permanent Court of International Justice: Draft
Protocol

............

.....

...........................

12. Revision of the Statute of the Permanent Court of International Justice :
Draft Protocol

.........................

14
20

23

23

34
47

47

53
54

Page
55
56

68

68

70

74
74

75
78

78

83






LIST OF DELEGATES AT THE CONFERENCE.

Australia :
Austria :
Belgium :

Brazil :
Bulgaria :
British Empire:

Canada :
Chile :

China:

Colombia :

Cuba:

Czechoslovakia :

Denmark :

Dominican Republic :

Estonia:
Finland :

France :

Germany :

Greece :

Guatemala :

Hungary :

India:
Irish Free State:
Italy :

Sir William Harrison Moorg, K.B.E., C.M.G., B.A,, LL.D.
Dr. Marcus LEITMAIER, Ministerial Adviser.

M. Henri RoLIN, Barrister at the Brussels Court of Appeal, Legal
Adviser at the Ministry for Foreign Affairs.

M. Mario pDE PIMENTEL BRANDAO, Ambassadorial Counsellor.
His Excellency M. Vladimir MorLLOFF, Minister for Finance.

Sir Cecil James Barrington Hurst, G.C.M.G., K.C.B., K.C., Legal
Adviser to the Foreign Office.

The Right Honourable Sir George Eulas FosTteEr, G.C.M.G., B.A,,
D.C.L.,, LL.D., Senator.

His Excellency M. L. pE Porro-SEGURO, Envoy Extraordinary and
Minister Plenipotentiary in Berlin.

His Excellency Dr. CHA0-CHU-WU, Envoy Extraordinary and Minister
Plenipotentiary at Washington, Member of the Permanent Court
of Arbitration.

His Excellency Dr. Francisco José UrruTia, Former Minister for
Foreign Affairs, former President of the Senate and of the Chamber
of Deputies, Envoy Extraordinary and Minister Plenipotentiary
in Switzerland.

His Excellency M. Guillermo pE BrLANCK, Envoy Extraordinary and
Minister Plenipotentiary, Permanent Delegate accredited to
the League of Nations.

His Excellency Dr. Stephen. Osusky, Envoy Extraordinary and
Minister Plenipotentiary in Paris.

* Substitute :

M. Arnost HermpricH, Head of the Czechoslovak League of Nations
Office.

M. Georg CouN, Head of Department at the Ministry for Foreign
Affairs.

His Excellency M. Maximo VasQuez, Envoy Extraordinary and
Minister Plenipotentiary in Paris.

M. Auguste ScHMIDT, Assistant Minister for Foreign Affairs.

His Excellency M. Rafael EricH, Former Prime Minister, Envoy
Extraordinary and Minister Plenipotentiary.

Substitute : ‘

Baron Aarno YRJo-KOSkINEN, Envoy Extraordinary and Minister

Plenipotentiary, Secretary-General of the Ministry for Foreign
Affairs.

M. Henri FROMAGEOT, Legal Adviser to the Ministry for Foreign Affairs.
Substitute :

M. René CassiN, Professor at the Faculty of Law in Paris.

Dr. GGPPERT.

His Excellency M. Nicolas Poritis, Former Minister for Foreign
Affairs, Envoy Extraordinary and Minister Plenipotentiaryin Paris.

His Excellency Dr. Carlos F. Mora, Envoy Extraordinary and Minister
Plenipotentiary in Berlin.

His Excellency M. L. DE PorT0-SEGURO, Envoy Extraordinary and
Minister Plenipotentiary of Chile in Berlin.

His Excellency M. L. Gajzaco, Envoy Extraordinary and Minister
Plenipotentiary.

Sir William Ewart GREAVES, Late Judge of the High Court, Calcutta.
Mr. John A. CosTELLO, Attorney-General.

His Excellency Professor Vittorio SciaLoja, Minister of State, Senator
former Minister for Foreign Affairs.
M. Massimo Pirorti, Counsellor at the Court of Cassation,



Japan:
Latvia:
Liberia:

Lithuania :

Luxemburg :

Netherlands :

New Zealand:

Nicaragua:

Norway :
Panama :
Paraguay :

Persia:

Peru:

Poland :

Portugal :
Roumania :

Salvador :

Siam :

Spain :
Sweden :

Switzerland :

Uruguay ;

Venezuela :

Yugoslavia :

His Excellency M. Isaburé Yosuipa, Envoy Extraordinary and
Minister Plenipotentiary in Switzerland.

His Excellency M. Charles DuzmaNs, Permanent Delegate accredited
to the League of Nations.

Dr. Antoine SoTTILE, Doctor of Law, Chargé d’Affaires, Permanent
Delegate of Liberia accredited to the League of Nations.

His Excellency Professor A. VOLDEMARAS, Prime Minister, Minister
for Foreign Affairs.

Assistant Delegate :

His Excellency M. V. Sipzikauskas, Envoy Extraordinary and
Minister Plenipotentiary in Berlin.

His Excellency M. Joseph BecH, Minister of State, Prime Minister.

Assistant : '

M. Albert WEHRER, Doctor of Law, Legal Adviser to the Ministry
for Foreign Affairs.

Jonkheer W. J. M. vaN EvsiNGa, Doctor of Law and Political Science,
Professor at the University of Leyden.

The Honourable Sir James PArr, K.C.M.G., High Commissioner in
London, former Minister for Education and Justice, former
Postmaster-General. v

Dr. Francisco TORRES FUENTES, Member of the Nicaraguan Supreme
Court of Justice.

Dr. Arnold C. RAEsTAD, Lawyer, former Minister for Foreign Affairs.
His Excellency M. J. D. AROSEMENA, Minister for Foreign Affairs.

His Excellency Dr. Ramén V. CABALLERO DE BEDOYA, Envoy Extraor-
dinary and Minister Plenipotentiary in France.

Dr. Parwiz KuAN Ki1TABGI, Legal Adviser to the Ministry for Foreign
Affairs.

. His Excellency M. Mariano H. CorNEJo, Envoy Extraordinary and

Minister Plenipotentiary in Paris.

Count Michel RostworowsKI, Former Chancellor of the University
of Cracow, Member of the Court of Arbitration at The Hague.

M. Szymon RUNDSTEIN, Legal Adviser to the Ministry for Foreign
Affairs.

Dr. José Lobo p’AviLA DE LimMa, Professor at the University of Lisbon,
Legal Adviser to the Ministry for Foreign Affairs.

His Excellency M. Constantin ANTONIADE, Envoy Extraordinary and
Minister Plenipotentiary accredited to the League of Nations.

His Excellency Dr. J. Gustavo GUERRERO, Former Minister for Foreign
"Affairs, Envoy Extraordinary and Minister Plenipotentiary in
France. ‘

His Highness Prince VARNvVAIDYA, Envoy Extraordinary and Minister
Plenipotentiary in London, Permanent Delegate accredited to
the League of Nations.

His Excellency M. Cristébal BoTELLA, Doctor of Law, Legal Adviser
to the Embassy in Paris.

Baron E. MArRks DE WURTEMBERG, Former Minister for Foreign
Affairs, President of the Svea Court of Appeal.

His Excellency M. Giuseppe MotTa, Federal Councillor, Head of the
Political Department.

Expert:

M. Camille GorGE, Head of Section in the Political Department.

His Excellency Dr. Alberto Guani, Envoy Extraordinary and Minister
Plenipotentiary in France.

His Excellency M. C. Zumeta.

Substitute :
M. J. M. HurTtADO-MACHADO, Counsellor of Legation, Chargé d’Affaires
in Berne. :

His Excellency M. Ilia CHOUMENKOVITCH, Envoy Extraordinary
and Minister Plenipotentiary, Permanent Delegate accredited to
the League of Nations.



D77

No. Officiel C.5#. M.173. 1929. V.
ERRATUM.

Genéve, le 3 janvier 193o0.

SOCIETE DES NATIONS.

pd N,
- T . of | > 3 .-.\v
/ “’»‘R{‘*sz,s--f?{}&.f@-

PROCES-VERBAL DE LA CONFERENCE DB acs
concernant R -\_’::{/

LA REVISION DU STATUT DE LA COUR PERMANENTE DE
JUSTICE INTERNATIONALE

ainsi que

L’ADHESION DES ETATS-UNIS D’AMERIQUE AU PROTOCOLE
DE SIGNATURE DE CE STATUT

Tenue & Genéve, du 4 au 12 septembre 1929.

La derniére phrase du paragraphe 3 de la page 7 doit étre mise
en harmonie avec la proposition de Sir James Parr et, en conséquence, &tre
lue comme suit:

"La Conférence désigne le Dr. Fransisco José Urrutia (Colombie)
et S.A. le Prince Varnvaidya (Siam) comme vice-présidents.

LEAGUE OF NATIONS.

MINUTES OF THE CONFERENCE
regarding

THE REVISION OF THE STATUTE OF THE PERMANENT
COURT OF INTERNATICNAL JUSTICE

and the

ACCESSION OF THE UNITED STATES OF AMERICA TO
THE PROTOCOL OF SIGNATURE

Held at Geneva from September 4th to 12th 1929.

On page 7, paragraph 3, the last sentence should correspond
with Sir James Parr’s proposal, i.e. the sentence should read:

"The Conference elected Dr. Fransisco José Urrutia (Colombie)
and H.H. Prince Varnvaidya (Siam) Vice-Presidents of the Conference.






FIRST MEETING (PRIVATE, THEN PUBLIC.)

Held on Wednesday, September 4th, 1929, at 11 a.m.

President: Jonkheer W. J. M. vaN EvsINGA.

1. Election of the President.

The SECRETARY-GENERAL opened the meeting and asked the Conference to elect its
President. .

M. Osusky (Czechoslovakia) proposed Jonkheer van Eysinga (Netherlands) as President
of the Conference.

M. Poritis (Greece) seconded the proposal.

Jonkheer VAN EYSINGA was unanimously elected President.
(Jonkheer van Eysinga took the Chair.)

The PRESIDENT thanked the Conference for the great honour done to the country which
had the privilege of having in its territory the seat of the Permanent Court of International
Justice. He thanked M. Osusky personally for proposing his name and his colleagues for the
way in which they had received the proposal. :

2. Question of the Publicity of the Meetings.

The PRESIDENT proposed that, before considering the agenda, his colleagues should
settle a few questions of procedure. -

He assumed that they would agree to hold the meetings in public as in 1926. He
thought, however, that it might be desirable to begin by an exchange of views in private. Ifhis
‘colleagues approved that suggestion, he would ask all those who were not present in an
official capacity to be good enough to withdraw.

The proposal of the President was adopted and the Conference continued to sit in private.

3. Election of the Vice-Presidents.

The PRESIDENT suggested that, as in 1926, the Conference should first appoint its Vice-
Presidents. '

Sir James PARR (New Zealand) wished to congratulate the President on being in the
Chair again, as he had been in 1926. It had not been possible to do much in 1926, when the
question before the Conference was the application of the United States of America to join
the Permanent Court on certain conditions. Coming from the country which was most remote
from Geneva, he found further evidence of the fact that the League spirit of conciliation,
the judicial spirit, was growing, in that they were meeting again under the chairmanship
of Jonkheer van Eysinga to deal with one matter at least which was closely related to the
unsuccessful proceedings of 1926.

He desired to propose as Vice-Presidents the representatives of Colombia (Dr. Francisco
José Urrutia) and Siam (H. H. Prince Varnvaidya), who had the necessary knowledge and
experience to take the Chair should anything unforeseen prevent the President from attending.

His Highness Prince VARNVAIDYA (Siam): said he was very grateful to the New Zealand
delegate for proposing his name. As, however, he was the head of a delegation, he feared
he might not be able to find sufficient time to accept the honour of being Vice-President of
the Conference. He would be glad to withdraw his candidature if the Conference thought
one Vice-President would be enough.

The PRESIDENT said he thought he was expressing the feelings of the whole Conference
when he asked His Highness not to insist on withdrawing but to be good enough to accept
the office of Vice-President. His colleagues would try to make his duties as light as possible.

The Conference elected Prince VARNVAIDYA (Siam) and M. UrRruTiA (Colombia) Vice-
Presidents of the Conference.

4. Question of the Appointment of a Committee on the Credentials of Delegates.

The PrReSIDENT thanked the New Zealand representative for his reference to the events
of 1926. It had then been thought unnecessary to appoint a Committee on Credentials. The
position at the present time, however, was rather different, as it was hoped to conclude the
session by the signature of certain documents, It might, therefore, be desirable to appoint
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a small Committee on Credentials, which would see to the observance of the rules that should
govern every self-respecting Conference, while ensuring sufficient elasticity to allow the various
delegations from countries which in many cases were very distant from Geneva to sign the
documents which it was hoped to draw up at the end of the session. i

If the Conference approved his suggestion, the General Committee of the Conference
would, at the next meeting, submit a proposal as to the composition of the Committee on
Credentials, which would, he was sure, discharge its duties in the spirit he had just indicated.

The President’s proposals were adopted.

5. Rules of Procedure of the Conference.

The PRESIDENT suggested that, as had been the case in 1926, the Conference might
quite well dispense with a Committee to draw up Rules of Procedure. The delegates were
accustomed to work together and already possessed very good Rules in those of the Assembly
and its Committees. The Conference might refer to those Rules when necessary.

This proposal was adopted.

6. Agenda of the Conference.

THE PRESIDENT thought that all his colleagues were aware of the nature of the agenda
(see note by the Secretariat concerning the provisional agenda, reproduced as Annex I).
In pursuance of a decision of the Council, the delegates were met together as representatives
of the States parties to the Statute of the Permanent Court of International Justice.

Everyone knew that the present judges would complete their first period of nine years
on January 1st, 1931, and that, at the last session of the Assembly, the French delegation
had made a proposal which subsequently became a collective proposal. That proposal was
intended to secure a re-examination of the Statute of the Court. He would emphasise the
word ‘ re-examination ”’ because, on the one hand, there was no desire to restrict the scope
of this examination and yet, on the other, there was no wish to re-open a discussion of the
Statute as a whole, which dated from 19z0. ‘

A general discussion might indeed lead very far afield. It was probably for that reason
that all idea of a general revision was abandoned in favour of the more restricted idea of
re-examination. -

The Assembly resolution had been discussed by the Council and the latter had appointed
a small Committee of Jurists which had met at Geneva in March 1929 under the Chairmanship
of the eminent Italian jurist and statesman, M. Scialoja. The Committee was fortunate in
having the assistance of a large number of jurists appointed by the Council and also the very
valuable advice of those with the best knowledge of the daily routine of the Court. He referred
to the President of the Court, M. Anzilotti, the former President, M. Huber, and the Registrar,
M. Hammarskjold. ’

There had also been the financial standpoint to be considered, and the Committee had
been glad that the Council had invited the Chairman of the League’s Supervisory Commission
to take part in its deliberations and give it the benefit of his advice, so that decisions might
be reached with a full knowledge of their financial bearing.

The first result of the work of the Committee of Jurists was the draft proposal, accom-
panied by a very clear and instructive report over the signatures of M. Fromageot and
M. Politis. All the members of the Conference were acquainted with that work, which would be
found in document A.9.1929.V (Annex 2). ,

Such was the first question which the Council had referred to the Conference for a decision.

In the second place, the Council had, a few days previously, laid another question before
the Conference, the one to which Sir James Parr had just referred, namely, the question of
the accession of the United States of America to the Statute of the Court.

Early in 1926, the United States Senate had adopted a resolution that was evidence
of its desire to accede to the Statute with certain reservations (Annex 3). The 1926 Conference
at which the United States had not been represented, devoted four full weeks to considering
those reservations. In the end, a document had been drawn up and studied in all countries,
particularly in the United States of America. Then there had been silence for some time.

Happily, at the end of 1928, the United States again took up the matter and did so at
the very moment when, by a fortunate coincidence, the Committee of Jurists was meeting
at Geneva. Mr. Elihu Root, who had also been invited by the Council to participate in the
re-examination of the Statute, was entrusted with the duty—and I think everyone will
be gratified to hear this—of bringing a letter from the United States Secretary of State asking
that the negotiations with regard to the accession of that country to the Statute of the Court
might be re-opened (Annex 4).

The Committee of Jurists was thus confronted with a double task. It had, first, to re-
examine the Statute and, subsequently, to consider the letter from the United States Govern-
ment. The second part of the work was dealt with in a report signed by Sir Cecil Hurst,
to which was attached a very important document, namely, the draft Protocol to which
the President had referred when he had said that it was hoped to sign, amongst others, a
certain document before the members of the Conference left Geneva (Annex 5). Such was
their second task. ¥ - cwwne

There was a third point in that connection which did not come within the purview of
the Conference. Nevertheless, it was of great importance to the whole series of questions
which the Conference had to bear in mind. He referred to the financial problem which
M. Osusky, had been good enough to explain to the Committee of Jurists. That problem came
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within the competence of the Assembly. The Conference was aware that, under Article 32
of the Statute, a resolution of the Assembly was required for most financial questions. He
was glad to be able to inform the Conference that the Chairman of the Fourth Committee
of the Assembly, where that question had been raised on the previous day, had expressed
a desire to place the item on the agenda of the first meeting in the following week.

He thought it would be best to deal first with the question of the accession of the United
States of America to the Statute of the Court, for-that was doubtless the matter in which
everybody was most interested. Subsequently, the Conference could re-examine the articles
of the Statute of the Court. He made this suggestion the more readily because he understood
that the Secretary-General had a statement to make in that connection, which he was sure
the Conference would be very interested to hear.

The SECRETARY-GENERAL then made a communication to the Conference in the following
terms :

“ Mr. President, Gentlemen, — I thank you for giving me the opportunity of making
this statement to the Conference. )

““ I am informed from a sure source, which I cannot divulge but on which the members
of the Conference can absolutely rely, that the Secretary of State of the United States
of America, after careful consideration, is of opinion that the draft Protocol drawn up
by the Committee of Jurists would effectively meet the objections set forth in the reser-
vations made by the United States Senate and would constitute a satisfactory basis
for the United States to adhere to the Protocol and Statute of the Permanent Court
of International Justice, dated December 16th, 1920. After the States signatory to the
Protocol of Signdture and the Statute of the Permanent Court have accepted the draft
Protocol, the Secretary of State will request the President of the United States for the
requisite authority to sign, and will recommend that it be submitted to the Senate of
the United States with a view to obtaining its consent to ratification.”

The Conference decided to treat this statement as confidential for the time being.

(The Conference went into public session).

7. Question of the Order in which the two Items on the Agenda should be discussed.

The PRESIDENT explained that he wished to make good a slight omission on his part.
He had forgotten to remind the Conference that the subject matter of the Protocol had been
referred by the Council to the Assembly, and that the First Committee of the Assembly,
which had worked very expeditiously, had referred it to the Conference, so that it was duly
authorised to consider the question. Sir Cecil Hurst’s report and the draft Protocol were
embodied in document A.11.1929.V. which had been distributed toallthe delegations (Annex 5).

M. G. pE Branck (Cuba) informed the Conference that he.had been instructed by his
Government to make the following statement :

“ The Senate of the United States of America, after considering the present Statute
of the Permanent Court of International Justice, formulated, on January 27th, 1926, five reser-
vations concerning the accession of the United States to that Statute. The second sentence
of reservation No. 4 reads as follows : ) ‘

*“« The Statute for the Permanent Court of International Justice, adjoined to the
Protocol, shall not be amended without the consent of the United States.’

‘ This reservation has already been admitted, and is to be found in Articles 1 and 3 of
the draft Protocol concerning the accession of the United States to the Permanent Court
of International Justice, as adopted by the Council of the League and communicated by that
body.

“If it is agreed and laid down that the Statute cannot be modified in future without the
consent of the United States, it is perhaps rather an unusual proceeding for the States signatory
to the Statute to meet for the purpose of modifying that Statute at the very time when they
are considering the question of the accession of the United States to the Permanent Court
of International Justice. .

‘“ Since the United States of America are not represented at this meeting, we should
merely examine the Protocol for the accession of the United States to the Statute of the
Permanent Court, without modifying that Statute until the United States is a party.

* Any modifications of this Statute at the present time would make it necessary for the
United States Government to submit to the Senate: (1) the Protocol on the reservations
and (2) the new Statute. If the United States Senate put forward a single amendment
to the new Statute, our efforts would be nullified and we should be obliged to forego the
co-operation of the United States.

_ ““It would therefore be more logical to postpone all definite decisions and refrain from
discussing modifications to be made in the Statute until the United States, having signed
the Protocol on the reservations, takes part officially in our work and is a party to such agree-
ments as may follow.

“ The modifications to be made in the Statute would not seem to be of a very urgent
nature. In the text to be inserted in place of Article 3, we read: ‘The Court shall consist
of fifteen members’. The utility of this phrase is not very apparent. Article 3 of the present
Statute actually authorises the Assembly to increase the number of judges to fifteen.

“ Nor does the proposal that the Court should remain in permanent session and should
no longer hold an annual meeting on June 15th appear to be necessary. Hitherto, unless I

am mistaken, the Court has held eight ordinary and nine extraordinary sessions. I do not
Include its preliminary meeting. .



“In eight years—that is to say, from January 3oth, 1922, to the present date—or in
ninety-six months, it has been in session for thirty-seven months—in round figures—has
pronounced sixteen decisions, an average of two a year, and has given about the same number
of advisory opinions. Even supposing that the work of the Court increases, we do not think
it would be indispensable for it to remain in permanent session. The judges at The Hague
would have absolutely nothing to do for the greater part of the. year. Consequently, my
Government feels that there is no reason why men of such high qualifications should remain
at The Hague when they could, without any derogation from their duties, be of service to
mankind in other spheres. If Article 23 were omitted, there would naturally be no need to
maintain Article 17.

““ The Permanent Court in permanent session would simply mean an increase in the allow-
ances provided for under the new system ; this would lead to increased expenditure by the
Court and a proportionate increase in the contribution of each State Member of the League,
amounting in all to more than half a million florins (one million Swiss francs). The present
economic situation of most State Members would seem to preclude such increased expenditure.

““ We also think it necéssary to point out that it would be very difficult, if not impossible
—at any rate in the case of judges from distant countries—to persuade these judges to reside
at The Hague. Nor do we see how distinguished jurists could be inducted to sever their connec-
tion with their countries, to restrict, in fact, a part of their intellectual or scientific activity,
in order to become administrative officials. More could be said on this subject, but we do not
think it necessary to enlarge further on the disadvantages of such a situation.”

The PRESIDENT thanked the delegate of Cuba for his interesting statement. As that
statement would be published, everybody would be able to study it. M. de Blanck would not,
he thought, object to the previous question being examined as soon as the Conference came
to discuss the second point on its agenda.

He therefore called upon the Conference to discuss, first of all, the question of the Protocol
of Signature. It would thus have adequate time to study the Cuban delegate’s statement.

M. FromaGeot (France) said that, if the question raised by the Cuban delegate was to
be discussed later, he would reserve his observations. Was it well, however, to adjourn discus-
sion of the Cuban declaration until the question of the accession of the United States of America
had been examined ? By this means, the question would, to a certain extent, have been
prejudged and would not remain fully open. )

The Conference had met, in the first place, to consider whether any alterations ought to
be made in the draft Statute. In the previous year, the Assembly had approved the French
delegation’s suggestion that it would be desirable—and that before 1930—to consider whether
any modifications ought to be made in order that the elections might take place in the following
year in conformity with the revised Statute.

As a matter of fact, the alterations were not very radical ; they did not affect the funda-
mental principles of the Court. The Government of the United States of America had been
invited to participate in the work, and the Committee of Jurists had had the great honour
and pleasure of receiving Mr. Root in the spring of the present year. Mr. Root had made
useful suggestions, the traces of which would be found in the proposals for the revision of
the Statute. Consequently, as far as he could see, the Government of the United States was
aware of the proposals that had been made.

To say that the matter was not urgent was contrary to the opinion of a large number
of Governments represented at the Assembly. The latter, indeed, had held that the question
was as urgent as the accession of the United States. In those circumstances, without entering
into a discussion of the objections which had been raised by the delegate of Cuba, he felt
bound to say that he did not think it advisable to defer the discussion until a decision had
been taken on the question of accession. It was true that the two questions were connected,
but obviously they could not be discussed simultaneously.

The PRESIDENT thought M. Fromageot was right in stating that the two questions could
not be considered simultaneously. That was precisely why he had ventured to suggest that
they should be considered seriatim ; first, the Protocol of Signature, and then the question
of the revision of the Statute. He thought that the Conference was agreed on that point.

In conformity with his Government’s instructions, the Cuban delegate had submitted
to the Conference a very interesting and very general declaration. He thought it would be
desirable to peruse that document quietly without interrupting the discussion on the Protocol
of Signature. He would ask M. Fromageot if he could not agree to that course, since questions
of procedure involved a considerable loss of time, and it would be both desirable and interesting
to begin the examination of the fundamental issues.

M. Poritis (Greece) pointed out that, when a short time before, the President had proposed
that the Conference should first examine the question of the accession of the United States
of America to the Protocol of Signature and then the amendments to the Statute of the Court,
he had not raised any objection, although he would have preferred the inverse order because
he thought that the Conference was unanimous in its desire to conduct its work on the basis
of the two reports prepared by the Committee of Jurists with the assistance of the distinguished
representative of the United States of America.

It now appeared to him that the situation was not quite the same. The Conference had
heard the Cuban delegate’s declaration, which raised, so to speak, the previous question.
Unless he was mistaken, the representative of Cuba desired the Conference to deal with only
one of the two questions, namely, that of the accession of the United States, on the grounds
that the other question was not yet mature and should not be considered at the present juncture.
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Certainly, the opinion of the Conference with regard to the accession of the United States
to the Protocol of Signature might undergo a change if the Conference found itself obliged
to abandon the amendments to the Statute. He also thought that insurmountable obstacles
would arise later.

M. Fromageot had recalled the intentions of the 1928 Assembly when it had unanimously
accepted the idea proposed by the French delegation—supported as it was by nineteen other
delegations—to the effect that urgent action should be taken to revise those points in the
Statute which experience had shown would benefit by amendment.

The work had been conducted with all possible speed in the hope that the 1929 Assembly
would ratify the Protocol that had been drawn up, and that by 1930 the various Governments
would also have had all the time they required to consider and ratify it.

If, however, as the honourable delegate for Cuba proposed, only the question of the acces-
sion of the United States were considered, there would not merely be too little time to consider
the amendments, but there would be no time to consider them at all, unless a new conference
were convened at which the United States was represented. In point of fact, the United States
would agree to the Statute as it stood. Therefore, according to Article 3 of the Statute, no
modification could-be made without the participation of all the Contracting States, and the
United States would by then have become a Contracting State.

If, on the contrary, they-first secured the co-operation of the United States in remodelling
the Statute, it would not be necessary, after the Statute had been remodelled and if it were
accepted by the United States, to convene a conference, with the participation of the United
States, until the necessity for further alterations was felt.

That was how he saw the question. The point was a particularly serious one in view of
the declaration of the Cuban delegate. He was of the opinion that, as the previous question
had been raised, the Conference could not continue its discussions without reaching an agree-
ment on the question of method.

M. UrruTia (Colombia) said he thought it was not for the Conference to determine the
questions which it had been convened to consider. The nature of the Conference had already
been specified in a Council resolution which fixed the agenda and indicated the subjects
which the Conference was called upon to consider.

He asked the President to be good enough to cause the Council resolution adopted at
Madrid, on the strength of which the Conference had been convened, to be read. The Secretary-
General had invited the various Governments to send their representatives to a Conference
to consider certain definite questions. In conformity with the Council’s invitation, the Govern-
ments represented at the Conference had agreed to send delegates to discuss the items on the
Conference’s agenda. It would bé most unusual, after the Governments had accepted that
invitation and sent their representatives to the Conference, if the latter were to say: * We
shall not discuss these questions, but others of our own choice ”.

He thought it was necessary carefully to define the questions which the Conference had
been called upon to consider. He did not think its members were at liberty to alter the nature
of the Conference. That might have been possible at the time when the Council was taking
its decision, but the character of the meeting had now been fixed by the Council resolution
and the invitation had been sent out to the various Governments.

The PRESIDENT explained that all he had meant to suggest was that the discussion on the
previous question might have been opened at another time. Since, however, it had commenced,
he would raise no objection to the point being settled.

All that the previous speakers had said was correct. The agenda of the Conference, as
fixed by the Council, comprised two questions: (1) the accession of the United States to the
Statute of the Court and (2)—an item which had been placed on the agenda as a result of
the Assembly resolution of the previous year—the revision of the Statute itself. From a
chronological point of view the order ought, as M. Politis had pointed out, to be reversed.
In that connection, he thought it was not possible to alter what was, if he might say so, the
very foundation of the Conference. He quite agreed with those who said that it ought also
to consider the amendments to the Statute of the Court. He believed, moreover, that all
the speakers shared that opinion and that it would be difficult to accept the Cuban delegate’s
proposal. He thought his colleagues were unanimous on that point. Ideas might differ as
to the order to be followed, but it would obviously be advantageous to deal first with the
question of the Protocol. The other question ranked first in seniority, but he did not feel
that that was an essential point. Was there any object in continuing further the discussion
on the fundamental points of the Conference ?

M. PoriTis (Greece) said, with regard to the question raised, that he would strongly
urge the Conference to reverse the order of the items. He ventured to remind it that, chrono-
loglcally, the question of the amendments had been raised first ; in actual fact, the Council
had decided to convene a Conference to study the amendments to the Statute of the Court.
Only later did it decide to add the question of the accession of the United States of America.

The principal problem before the Conference—as far as it was possible to establish a
parallel between the two questions—was that of the amendments to the Statute of the Court.
The accession of the United States of America was a secondary, though he admitted a very
Important, question. If the Conference followed that order in its discussions, it would be
acting in conformity with all the previous history of the question. The only excuse for reversing
the above order and discussing the second question first would be some absolutely urgent
reason of convenience or method, which he, for one, failed to perceive.

But that was not all. In addition to the considerations to which he had already referred,
there were considerations of a practical nature deriving from the problem itself as now
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enunciated. If, first of all, an agreement was reached regarding the question of the accession
of the United States of America to the Statute of the Court the Conference might find itself
somewhat hampered later on when it came to consider the amendments to the Statute. If,
however, as the Council intended, and in accordance with the instructions received, the Confe-
rence first discussed the amendments, it would not be in any way embarrassed when it
came to consider the question of the accession of the United States to the Protocol.

M. pE BLaNCK (Cuba) wished merely to ask one question. Could the Conference, in spite
of the opinion of the Council, discuss only one question, reserving the other for a subsequent
meeting ? He would be glad if the Conference would answer *“ Yes " or “ No ”.

The PRESIDENT announced that he would read the documents once more. He did not
think there could be any ambiguity. ’

The Conference owed its existence to a decision of the Council to convene a Conference
of ‘ States Parties to the Statute of the Permanent Court of International Justice, to meet
at Geneva on Wednesday, September 4th, 1929, with a view to examining the amendments
to the Statute and recommendations formulated by the Committee of Jurists”’. The invitation
might have been refused ; but, as a matter of fact, all the merhbers of the Conference were
-present as representatives of Governments which had accepted the invitation. Consequently,
the Conference had to examine the question of amendments to the Statute, as well as the other
earlier question—which had been raised as far back as 1926—of the accession of the United
States to the Statute of the Court.

As M. de Blanck had put the question very clearly, he would reply to him equally clearly
and say that the Conference had to deal with both questions. He had only proposed postponing
the consideration of one of them in order that the members of the Conference might have
time to study the documents.

M. VoLDEMARAS (Lithuania) thought that the solution of the problem was not so difficult
as it appeared to be. It was quite obvious that the Conference was called upon to pronounce
on the two questions, and that it was entitled to change the order in which they were to be
discussed. When the Council instructed the Conference to study the Protocol and alterations
in the Statute of the Permanent Court of International Justice, it had no knowledge of the
fact which has just been communicated to the Conference. There could be no-doubt that,
if the Council were asked for an opinion, it would reply that the Conference ought certainly
to take that occurrence into account. He supposed that the delegate for Cuba had felt called
upon to read his statement before the fundamentals of the matter were discussed as he was
of opinion that the statement might affect all the subsequent discussions. That was why
he had proposed that the examination of the first question should be adjourned.

As, however, the two questions were closely allied, the discussion of one of them would
-in either case have some bearing on the other.

There were several ways of avoiding the difficulty. .

The Conference might consider the second item on the agenda, reserving its right to
refer to the same problem later if necessary. That method might be good or bad, but it was
worth consideration. It was certain that some of the work might prove to be a sheer loss of time
if it were found necessary to go back on what it did; theoretically, however, the method
was possible.

The second way would be to endeavour to ascertain the general opinion of the Conference.
The arguments that had been put forward have revealed two opposite standpoints which
appeared, for the moment at least, to be irreconcilable. It might be desirable to suspend the
meeting in order to ascertain the Conference’s opinion.

There was still one more point which it might possibly be desirable to elucidate.

They were starting on the assumption that the United States would very shortly become
a member of the Court. The Conference might suspend its work, as the delegate for Cuba
proposed, and wait until the United States accepted the Protocol and sent a delegate to parti-
cipate in the task of revising the Statute, since revision in the absence of a representative
of the United States might prevent the United States Government from ratifying.

The possibility of the immediate accession of the United States was, however, a mere
supposition. All the members were speaking, to a certain extent, on behalf of the United
States Government by endeavouring to ascertain the solution which would be most acceptable
to that Government ; but what would be simpler than to sound that Government’s opinion ?
If the United States said that it was aware of the proposed amendments and saw no objection
to their adoption, who could prevent the Conference from discussing them ? On the contrary,
if the United States did not approve them, all the discussions would be a pure waste of time
and it would be necessary to adjourn the question. ~

He did not see how it was possible to ascertain the exact opinion and dispositions of the
United States of America without consulting that country. He therefore thought it might
be desirable to suspend the work of the Conference.

M. CouN (Denmark) said he thought the Conference had been called upon to consider
two different questions which it was its duty to examine, namely, the amendments to the
Statute of the Permanent Court and the question of the accession of the United States of
America to the Statute of the Court.

The previous question raised by the delegate for Cuba was, strictly speaking, a matter
for the Governments to decide when they came to determine whether it would be desirable
to ratify the results of the work of the Conference The answer would depend mainly on the
attitude adopted by the Government of the United States with regard to the Conference’s
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proposals. That, however, was no reason why the Conference should not immediately discuss
the problems which it had been called upon to examine. He therefore supported the view
that it should adhere to the agenda which had been drawn up in conformity with the Council
resolutions.

Sir Cecil Hurst (British Empire) said he shared the views of his Danish colleague. He
hoped the Conference would decide not to accept an adjournment of the question but come
to a decision forthwith. It had been pointed out that the Conference had upon its agenda two
questions, and it was clearly within the power of the Conference itself to decide upon the order
in which they should be taken. To ask for one of those questions to be adjourned and dealt
with some time in the future seemed to him to be inconsistent with the purpose for which the
Conference had been summoned.

He thought it a little illogical for the representative of a State which was represented on
the Council to make such a demand, because, after all, the Conference was meeting in
pursuance of an invitation which had issued from the Council, of which Cuba was a Member.
Cuba, as a Member of the Council, had concurred in the issue of an invitation which Cuba
as a State had accepted, that invitation being intended for the purpose of performing some
particular work. Surely it was a little illogical for the representative of Cuba to ask the-
Conference not to do that particular piece of work at all.

M. Politis had addressed an appeal to the Conference to reverse the order which had been
proposed by the President and to take first the amendments to the Statute and then the
proposed Protocol for the accession of the United States of America. Were the question to
be decided from the point of view of pure logic, he quite agreed that M. Politis would be right ;
but he ventured to suggest that, for practical reasons, the Conference should, on that occasion,
adopt a course which might not be strictly logical. _

Might he explain shortly why he thought that procedure reasonable ? The Conference
was, in reality, about to undertake two tasks. One, it was hoped, in view of what had been
said that morning, would be a short task; the other might take longer. If the short task
could be completed quickly, it would be a reason for dealing with it first.

Great public interest was attached to the accession of the United States to the Statute
of the Court. If that part of the work could be finished and if the Assembly could be presented
with a draft Protocol framed upon the supposition and in the sure hope that the United States
was prepared to accept it, the Assembly and the world at large would, he thought, be glad
to have that report quickly. It would then be unnecessary to inform them that the Conference
was dealing with a mass of detailed proposals relating to the Statute of the Court and that
the other question was standing over until the question of amending and introducing such
detailed amendments had been finished. Surely the Assembly would be entitled to become
a little impatient if such a procedure were adopted, even though logically—as he admitted—it
would be more correct. Therefore, he hoped that M. Politis would not press for the President’s
proposal to be reversed and would be content to deal first with the question of the adhesion
of the United States to the Statute of the Court.

Might he add one reason which seemed to him to be a very pertinent one to bear in mind ?
The Conference was about to deal with a series of proposed amendments to the Statute of the
Court in the preparation of which a distinguished member of the United States had taken
part. The results of all the work of the Committee of Jurists had been printed in one document ;
therefore, the announcement that had been made that morning, to the effect that there was
every reason to believe that the United States was content with the proposals on one point,
was made at a moment when that country had full knowledge of the detailed amendments
which it was proposed to introduce into the Statute of the Court. Consequently, if the agreed
amendments did not depart very appreciably from what had been proposed by the Committee
of Jurists, there would be no reason to assume that they would cause any umbrage or difficult
to the United States. It could be assumed that, had there been any doubt as to the effect
which the adoption of those changes might have, the United States Government would
hesitate as to whether or not the Protocol was satisfactory. That fact, he felt, made it safe as
well as practicable to adhere to the President’s proposal and deal first with the question
of the draft Protocol for the accession of the United States to the Statute, a work which he
hoped would be completed quickly.

M. Osusky (Czechoslovakia) said that the situation was being obscured by constant
refergnces to the Council’s resolutions. The Council had requested the various countries to
appoint delegates to consider two questions and, simultaneously with these two questions, a
report by the Committee of Jurists.

One delegate had proposed that one of these questions should be omitted from the agenda.
It would be necessary, therefore, to take a decision on that point.

The PRESIDENT said he had thought it would be possible to discuss the basic principles
that morning. He noted, however, that it was already half-past twelve and that the Conference
was still discussing the previous questions. He did not want to close the meeting until it
had settled its agenda. He repeated that it was for practical reasons and on account of the
worldwxd(; Interests at stake that he had proposed to begin with the question of the accession
of the United States, although he recognised that, logically, the reverse order would have been
preferable. He adhered to his opinion on that point.

With regard to the very definite question raised by M. de Blanck as to whether the
Conference could omit one of the items from its agenda, his reply was in the negative.
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M. Porrtis (Greece) said that, after the appeal made him by his friend, Sir Cecil Hurst,
he would not insist. He hoped, however, that Sir Cecil would excuse him if he said that there
ought to be a limit to the disregard of logic. Thus, if the Conference adopted Sir Cecil’s view,
he merely asked that, in the documents distributed to it, the title *“ Conference for the Revision
of the Statute of the Permanent Court of International Justice ” should be replaced by,
““ Conference for the Accession of the United States to the Statute of the Permanent Court
of International Justice ”. In that way, the title and the contents would be in agreement.

) Having made that reservation as a concession to his conscience, he would raise no further
objection.

The PRESIDENT stated that, on the last point, he agreed with M. Politis.

M. UrruTiA (Colombia) supported the President’s proposals. He desired, however,
to make it clear that the Conference was convened for the purpose of revising the Statute of
the Court, that the invitation was framed in the same sense and that it made no reference to
the United States reservations.

He asked, moreover, that the invitation might be read, as that had not yet been done.

M. Osusky (Czechoslovakia) again gave it as his opinion that the Conference should
take a decision regarding M. de Blanck’s proposal. If that were rejected, it would then have
to fix the order in which it would consider the two questions.

The PRESIDENT explained that M. Osusky’s wishes would be met.
He understood that, with very few exceptions, all the delegates were agreed that they
sShould deal with both questions and should begin with that of the accession of the United
tates.
At the next meeting this question could be examined in detail.

The proposals of the President were adopted and it was agreed to meet again at 4 p.m.
(The meeting rose at 12.40 p.m.)

SECOND MEETING (PUBLIC).

Held on Wednesday, September 4th, 1929, at 4 p.m.

President: Jonkheer W. J. M. vaN EYSINGA.

8. Question of the accession of the United States of America to the Protocol of Signature of
the Statute of the Permanent Court of International Justice : Adoption of the Draft
Protocol prepared by the Committee of Jurists.

The PReSIDENT proposed that the Conference should examine the question of the
accession of the United States of America to the Protocol of Signature of the Statute of
the Court (Appendix to Annex 5). He thought that everyone would be glad to hear a
statement by the Rapporteur of the Committee of Jurists for that question. He asked Sir
Cecil Hurst to say a few words on this subject.

Sir Cecil HursT (British Empire) assumed that his colleagues did not want any elaborate
explanation of the contents either of the report of the Committee of Jurists or of the draft
Protocol. He felt sure that all the members of the Conference, would have studied the report
and made themselves acquainted with the contents of the draft Protocol. Possibly, all he
needed to add were some small explanations that might be helpful to the members of the
Conference in deciding upon the attitude they would adopt.

It was true that his name appeared in the report as Rapporteur ; but those who were
members of the Committee of Jurists knew quite well that, although he had prepared the
rough draft of the report before it was presented to the Committee, it had been very carefully
revised in collaboration with Mr. Root himself. The members of the Committee of Jurists had
felt that, in framing the scheme which they hoped would enable the United States to adhere to
the Court, they were dealing with a question which was of particular interest to the United
States member of that Committee. It was, therefore, not unnatural that they should have
endeavoured to ensure that the terms of the report which was submitted to the Committee
should have the full concurrence of the United States member of the Committee, even though
he might not be the Rapporteur.

Sir Cecil Hurst was aware that many of the members of the present Conference had been
present at the previous Conference in 1926. Those members would remember that the great
difficulty with which they had then been faced was the reservation included by the United
States as part of the fifth paragraph of their reserves : '

‘“ Nor shall it [i.e., the Court] without the consent of the United States entertain

any request for any advisory opinion touching any dispute or question in which the
TTai4+nAd Qtatac hae ar claime an interest.”



In 1926, the Conference, being deprived of the active participation of a representative
of the United States in its work, had been unable to find a satisfactory method of overcoming
the particular difficulty by which the League was at that time confronted. It was only at a
later stage that it had become possible to understand what was the position, what was the
difficulty that underlay the United States desire to secure the acceptance of that reservation,
what it was exactly that underlay the hesitation displayed on the European side of the Atlantic
in the acceptance of that reserve. It had then become clear that what really was at the bottom
of that reserve was, on both sides, a little fear as to the effect which acceptance might have.
There was on the one side, he thought on the side of the United States, a feeling, when the
reservation had been framed, that, through the machinery of the Court and by asking the
Court for its opinion in any advisory capacity, cases might be dealt with which really affected
the interests of the United States.

As the Committee of Jurists said in their report :

‘“ The discussions in the Committee have shown that the conditions with which the
Government of the United States thought it necessary to accompany the expression of
its willingness to adhere to the Protocol establishing the Court owed their origin to appre-
hension that the Council or the Assembly of the League might request from the Court
advisory opinions without reference to interests of the United States which might in
certain cases be involved.” ‘

There had been some hesitation, as was shown in that paragraph, on the part of the United
States ; but there had also been some hesitation on the part of the Members of the League.
Again, the report says : :

‘*“ Those discussions have also shown that the hesitation felt by the delegates to the
Conference of 1926 as to recommending the acceptance of those conditions was due
to apprehension that the rights claimed in the reservations formulated by the United
States might be exercised in a way which would interfere with the work of the Council
or the Assembly and embarrass their procedure . '

It was in face of that mutual want of confidence on both sides that,/when the Committee
of jurists met in March 1929, Mr. Root had made the very helpful suggestion that the real
way of bridging the difficulty was to ensure some method by which the two parties would be
put in contact so that, if a question arose in the Council regarding which any Government
desired to secure the advisory opinion of the Court, there might be some method through
mutual direct contact, by which the League could assure the United States, and the United
States on the other hand could assure both itself and the Council, that there was no intention
to prejudice in any way the interests of the other party. .

Mr. Root’s real contribution to the work in March had been embodied in another paragraph
of the report :

‘“ Furthermore, mature reflection convinced the Committee that it was useless to
attempt to allay the apprehensions on either side, which have been referred to above,
by the elaboration of any system of paper guarantees or abstract formule. The more
hopeful system is to deal with the problem in a concrete form, to provide some method
by which questions as they arise may be examined and views exchanged, and a conclusion
therebyreached after each side has made itself acquainted with thedifficulties and responsi-
bilities which beset the other. It is this method which the Committee recommends should
be adopted, and to provide for which it now submits a text of a Protocol to be concluded
between the States which signed the Protocol of 1920 and the United States of America .

He would also venture to read the next sentence, because that, again, from the point
of view of the members of the Conference, was a very important one :

“ The note of February 19th, 1929, from the Secretary of State of the United States
makes it clear that the Government of the United States has no desire to interfere with
or to embarrass the work of the Council or the Assembly of the League, and that that
Government realises the difficulties and the responsibilities of the tasks with which the
League is from time to time confronted. It shows that there is no intention on the part
of the United States Government of hampering, upon unreal or unsubstantial grounds,
the machinery by which advisory opinions are from time to time requested. The Committee
is thereby enabled to recommend that the States which signed the Protocol of 1920 should
accept the reservations formulated by the United States upon the terms and conditions

set out in the articles of the draft Protocol. This is the effect of Article 1 of the draft now
submitted.”

There lay the real explanation of the proposal that was before the Conference, namely,
that it should secure the acceptance by the United States of the Statute of the Court because
it was in a position to accept the United States reservations, just as the United States was
In a position to assure itself that no prejudice to its interests was possible in requests by the
League for advisory opinions from the Court, because both parties saw that this simple method
of getting in touch for the discussion of any question was bound to ensure an arrangement
satisfactory to both.

Such was in reality the essence of the proposal now submitted.
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The machinery by which this result was to be achieved was provided for in the terms of
the Protocol. With goodwill on both sides there would be no difficulty whatever in finding
the appropriate channel of communication; that communication might be effected through a
diplomatic channel or directly, or it could be effected by local representatives. With goodwill,
there was and could be no difficulty.

The very gratifying communication which had been made to the Conference that morning
proved, he thought, that the Government possibly most interested in the question was prepared
to accept the scheme as it had been laid before the Conference. That being so, he could only
trust that the Governments which were represented at the Conference would likewise find
that the scheme which had been laid before it was adequate for their purpose. Most of the
delegates were lawyers, and it was the habit—he was almost tempted to say the bad habit—
of a lawyer whenever he read a document to think that he could see possible improvements
in it. He had no doubt that most of the members of the Conference thought so on the present
occasion. In view, however, of the communication made at the morning meeting, he would
express the hope that it would not be necessary to make any modifications.

The PreSIDENT thanked Sir Cecil Hurst for his statement.

M. FroMAGEOT (France) wished merely to state that they had heard with deep satisfaction
that morning the communication made to them by the Secretary-General of the League of
Nations with regard to the Protocol and the opinion of the Government of the United States.
In the light of that communication, and after hearing the remarks of his British colleague,

he thought he might say that, subject to ratification, he could sign the Protocol on behalf of
the French Government without any alterations. : '

M. PrrorTr (Italy) associated himself with M. Fromageot’s statement. On behalf of the
{talian Government he was prepared to sign the Protocol as it stood.

Sir George FosTER (Canada) said that the present situation was a source of great satisfac-
tion to him, as a member of the 1926 Conference, which had had under consideration the
resolutions of the United States Senate and its reservations. Difficulties had been encountered
at that time, but the work and the result of the work of the Conference had by no means proved
a failure; it was the inevitable first step which had necessarily to precede ultimate achievement.

He had listened to the statement of Sir Cecil Hurst, and he thanked him for the candid
and frank confession he had made with reference to the peculiar temperament and disposition
of the legal fraternity. At first he had thought of suggesting that the laymen should have a
turn that afternoon and that the lawyers should be satisfied with the laurels won in previous
well-contested fields ; but now that the lawyers themselves had made that approach it would
be a good thing for the laymen to join hands with them, thanking them for all the help they
had given, refreshed by the frank confession they had made, and feeling sure that in years
to come, chastened by this experience, they would come to the assistance of the laymen in
all such progressive and helpful efforts for the establishment of peace.

The whole kernel of the trouble, as had been explained, had simply been lack of contact
and conference. If there had not been such lack of contact and conference in 1926, three years’
delay would probably have been saved.

In the presence of the document now before the Conference, which had been so carefully
examined and by such an authority, there were only two things that could be done—accept
its conclusions, or undertake a revision of them section by section and article by article.
He personally would have the strongest objection to undertaking to dissect, tear up, and then
patch up a document which had been so ably prepared, and which he considered to be excellent.
He would have the strongest objection to such a procedure, even if it succeeded, because
the document in question had received the imprimatur of a legal mind from the United States
of America, which was in agreement with and which had assisted in the formation of this
Protocol.

He did not think it was necessary for him to say anything in praise of Mr. Root. One
observation alone he desired to make. Mr. Root stood pre-eminent in the United States without
reference to party or to faction, and consequently when the League had the collaboration of
a gentleman of such capacity and influence it would be a gratuitous if not a hazardous under-
taking to disturb the conclusions which had been reached jointly with him, since it was certain
that those conclusions, with the great influence of Mr. Root and his friends behind them,
would have every chance of being accepted by the United States of America.

Coming as he did from a country which was a neighbour of the United States, a neighbour
of the best pretentions and on the best grounds of friendship, he experienced great joy to
find that (although later than had been hoped) there was now a good prospect of the United
States of America, that large and populous neighbour of Canada, having a seat upon the
Permanent Court and thus adding to its prestige and its influence.

For a hundred years there had been perfect peace and amity between those two countries
of the North American Continent. The United States had been beside Canada long before the
great war ; it had been beside Canada through all that period of anxious anticipation and
desire which preceded the entry of the United States into the war. Canada had been the
neighbour of the United States and by its side ever since, always praying that, step by step,
without compulsion, and from its own conscience and desire, that country would take a
greater and greater part with Canada in the work of assuring world peace. 1926 and 1929!
What a different situation existed now, not onlv in Eurove. not onlv in other countries of the
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world, but, perhaps more than anywhere else, in the United States of America itself. That
was another step forward towards the period when contact and conference would settle the
affairs of the world and would bring about the certainty of ultimate peace.

On behalf of the Government which he represented, and in his personal capac1ty, he was
glad to say that he accepted the Protocol as it stood, without alteration.

Prince VARNvAIDYA (Siam) declared that the Siamese Government had no amendments
to propose. He was therefore prepared, on behalf of his Government, to accept the draft
Protocol as it stood.

M. GOPPERT (Germany) considered the draft Protocol to be wholly satisfactory and
stated that the German Government could accept it.

M. Osusky (Czechoslovakia) said that, without considering whether the method proposed
was the only one which might solve the problem or was indeed the best solution, the Czechos-
lovak Government was glad that a formula had been found to allow the accession of the
United States to the Court of Justice and had instructed him to declare forthwith that he
would sign the Protocol without modification.

M. ZuMmETA (Venezuela) declared that the Venezuelan Government would sign the draft
Protocol as it stood. He would, however, at a more propltlous moment, submit certain addi-
tional considerations.

M. ANTONIADE (Roumania) said that the Roumanian Government welcomed the accession
of the United States to the Protocol of Signature of the Statute of the Permanent Court at
The Hague. He agreed with the draft Protocol as submitted and was ready to sign it.

M. pE BLANCK (Cuba) declared that his Government was also prepared to sign the draft
Protocol.

M. ScemipT (Estonia) said that he was authorised by his Government to sign the draft
Protocol without any alteration.

M. GorGt (Switzerland) said that the Swiss Government was also prepared, if all the
members of the Conference agreed, to sign the draft Protocol as it stood.

‘He wished, however, in connection with Article 5, not to submit an amendment but
to ask Sir Cecil Hurst for an explanation.

Article 5 began as follows :

““ With a view to ensuring that the Court shall not, without the consent of the United
States, entertain any request for an advrsory opinion touchmg any dispute or questlon
in whlch the United States has or claims an interest, the Secretary-General

‘Was there not a contradiction—a textual if not a logxcal one—between that sentence
and the last two paragraphs of the article ? Cases might arise in which the Court would give
effect to a request for an advisory oplnlon even when the consent of the Umted States had
not been obtained.

He wondered whether the text would not be clearer if drafted thus, for mstance

“ With a view to ensuring that the Court shall not, without having requested the
oplmon of the United States .

There was no doubt as to the general interpretation to be given to the article, but he
would like to have the opinion of the Rapporteur on the point to which he had referred.

Sir Cecil HursT (British Empire) said he trusted there was no such contradiction as
his Swiss colléague feared. It must be remembered that the Conference was approaching a
question of which the limits were somewhat dominated by the terms of the Senate resolution
(Annex 3) which said in its fifth paragraph :-

“That the Court shall not render any advisory opinion except publicly after due
notice to all States . . . norshallit, without the consent of the United States, entertain
any request for an advisory oplmon touchmg any dlspute or question in which the United
States has or claims an interest.” :

It was desirable, for the satisfaction of public opinion in the various countries concerned,
that the Conference should as far as possible make it clear that on the new basis provxded
for, that of actual contact, the Conference was in a position to accept the reserves made by
the United States; that was to say, the conditions which were to be found in the Senate
resolution. It was from that Senate resolution that the words had been taken which came
at the beginning of Article 5, namely :

““ With a view to ensuring that the Court shall not, without the consent of the United
‘States, entertain any request for an advisory opinion touchmg any dlspnte .or question
in which the United States has or claims an interest
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Up to that point the words were merely a quotation from the Senate resolution. It was
in reality a method of saying : ‘' For the purpose of giving satisfaction to the fifth condition
embodied in the Senate resolution, the Secretary-General shall, through any channel designated
for that purpose, inform the United Statesetc.”. This method ensured that there would be contact
between -the parties, so as to give satisfaction to that condition as laid down by the United
States. If the result of the discussion were such as not to give satisfaction to the United States,
it would be remembered that the United States had the power to withdraw if necessary.

Consequently, he did not think there was really any contradiction between the terms
of that article and those of the remainder of the Protocol. The words to which importance
had been attached by his colleague were merely a quotation from the Senate resolution.

"M. GORGE (Switzerland) said that he was entirely satisfied with Sir Cecil Hurst’s very
clear explanations.

The representatives of SWEDEN, AUSTRALIA, DENMARK, CHILE, BELGIUM and BULGARIA
expressed the willingness of their Governments to sign the draft Protocol in the form submitted.

M. BoTELLA (Spain) observed that the adoption of the Protocol by the Council, on which
Spain was represented, sufficed to demonstrate the Spanish Government’s opinion with regard
to the report of the Committee of Jurists.

Sir William GREAVES (India) said he desired to make the same declaration on behalf
of the Government of India. India was a country to which the rule of law was dear, and it
was a great pleasure to his country that the United States of America was prepared to declare
its adherence to the Protocol establishing the Court on the terms of the draft which was
being considered by the Conference that afternoon.

M. RuNDSTEIN (Poland) said he was happy to be able to state, on behalf of his Government,
that Poland would accept the Protocol without any change. He would venture to repeat
the phrase which terminated Sir Cecil Hurst’s noteworthy report, namely, that :

‘“ With the acceptance of the Protocol, further progress had been madein establishing
the reign of law among the nations of the world and in diminishing the risk that there
might be a resort to force for the solution of their conflicts.”

M. CHOUMENKOVITCH (Yugoslavia) made the same declaration on behalf of the Yugoslav
Government, which was prepared to sign the draft Protocol in the form in which it had been
submitted to the Conference.

The PRESIDENT said that, unless he was mistaken, the Conference was unanimous, since
he himself could vouch for the approval of the Netherlands.

As the delegate for Canada had very aptly pointed out, very considerable progress had
been made in the last three years. What action should be taken on this unanimous vote ?

The Council had referred the matter to the Conference on the assumption—he referred
to the Council resolution—that the recommendations of the Jurists would bé approved by
the Assembly. The First Committee of the Assembly, and then the plenary meeting of the
Assembly, had, so to speak, left the matter to the Conference and asked it to express an opinion
in the first place.

" That being so, he thought the only possible course was to refer the matter back to the
First Committee, informing the Chairman of that Committee of the result of the discussions
of the Conference and at the same time communicating that result to the President of the
Assembly.

M. RoLiN (Belgium) wondered whether it was desirable to divide the results of the work
into two parts. That morning the delegate of Cuba had pointed out to the Conference something
which, even of it were not an obstacle, might prove to be a difficulty, if the President’s
suggestion was followed.

If the United States was officially informed of the signature of the Protocol—for he sup-
posed that that was the intention—before the Statute had been revised, in other words,
before the United States could be notified that the revision carried out in agreement with
Mr. Elihu Root had also been approved, it might be found that the United States had acceded
to the Protocol without any reference to the amendments to the Statute which would thus,
for the time being, remain suspended in mid-air.

Would there be any objection to deferring the reply for some days and awaiting the
close of the Conference, so that the Council might inform the Government of the United States
of the approval of the Conference both of the Protocol and of the new Statute ? Personally,
he was in favour of that procedure. .

M. PirorTI (Italy) said he was not sure that M. Rolin’s objection wasjustified. It was not
for the members of the Conference to sign the Protocol. The Conference was not the Assembly;
it was only a Conference of States Members of the Court. It could only say that it had
examined the draft Protocol and had found no objections to it. The First Committee of the
Assembly could then go on with its work, unless it discovered any objections of its own.

For the present, however, the Conference could form no opinion as to the final results.
All the members were convinced that their—or their Governments’—signatures were necessary,
but it was not yet time to affix them. The United States could only accede to the Protocol
when the members of the Conference had completed their work, and they would certainly
not affix their signatures to the Protocol until the Conference had disposed of its agenda.
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M. Yosuipa (Japan) said he shared the views of his Belgian colleague. He did not think
that there was any objection on the part of the Japanese Government, but, so far, he had
not received instructions. He was not, therefore, prepared to sign immediately. '

The PRESIDENT said he understood that the Conference had been unanimous with regard
to the Protocol. Had not the Japanese delegate voted in its favour ?

M. YosHIDA (Japan) replied that he had not voted in its favour, but did not vote
against it.

The PRESIDENT observed that a number of delegates had not yet received full powers,
but Japan was represented on the Council, and the fact that the Council had approved the
Protocol seemed to prove that Japan had no objection to it.

M. YosHIDA (Japan) said he presumed that his Government had no objection.

Sir Cecil HursT (British Empire) said he would like to address one question to the Pres-
ident of the Conference. M. Rolin’s proposal troubled him a little because it seemed that
there was one small point for which provision had still to be made. The effect of the
draft Protocol was to impose a certain limitation on the method of work followed by the Council
or by the Assembly of the League. Under the Covenant, both the Council and the Assembly
had the right to ask the Court for advisory opinions, and in the terms of the Covenant there
was no limitation upon the powers of the Council and of the Assembly to ask for those opinions.
Now, the effect of the draft Protocol, if it were accepted by all the parties concerned, would
be to impose some small limitation upon the right of the Council and of the Assembly in the
matter of asking for advisory opinions, because, in those cases where there was a possibility
of the interests of the United States being affected, there would be a preliminary interchange
of views with the United States before that opinion was asked for from the Court.

He understood, however, that the draft Protocol, before it was submitted to the Conference,
had been approved by the Council. That approval by the Council intimated that, so far as
the Council was concerned, it was prepared to accept that small limitation upon its powers.
He thought, however, that there was still one technical step to be taken: the Assembly for
its part must accept the draft Protocol in order to signify its acceptance of such limitation
upon its powers of asking for an advisory opinion. If that view were right, he felt that the
step of referring the draft Protocol, as accepted by the Conference, back to the Assembly
or the First Committee—he treated them as one for that purpose—was a step that had to
be taken quite irrespective of signature. He. therefore thought it desirable not to wait, as
M. Rolin had suggested, but to send it as soon as possible to the Assembly in order that the
latter might play its part in the general acceptance, the bringing into force of the whole scheme.

M. RoLIN (Belgium) did not wish to prolong a formal discussion such as that which had
taken place at the morning meeting, but e would point out that theimportance of informing
the First Committee of the results of the first part of the work of the Conference, to which
M. Pilotti had referred, was not very great.

As regards the amendments to the Statute, the position was the same. In this case, also,
the approval of the Assembly was necessary, since the Court was the Court of the League
as well as of the States. In these circumstances, there was no more reason to go at once before
the Assembly than to complete the work of the Conference and then go before it. The only
point which seemed to M. Rolin to be important, and which he had raised at the morning
meeting after hearing the statement by the Cuban delegate, was that, contrary to what some
of the members had thought, the Conference was acting imprudently in giving an official
and final character to the approval by the members of the League of the draft Protocol,
while the approval of the Statute as amended by the States and by the League was not yet
final. Such a procedure might cause the United States Government or Senate to take a decision
regarding the existing Statute and the Protocol, whereas they were asked to take a decision
on the amended Statute and the Protocol. These considerations could be examined later,
and, if the majority of the Conference then desired to transmit the decision of the Conference
to the First Committee, he would raise no objection.

The PrESIDENT remarked that he had intended to draw M. Rolin’s attention to the
.same points which Sir Cecil Hurst had put forward. The Assembly had still to be consulted
before the slightly modified procedure regarding advisory opinions contemplated for the
United States became an accepted fact. Since the First Committee had worked with such
speed, the Conference would perhaps be well inspired to follow its example. As M. Rolin had
pointed out, there would be a certain element of uncertainty until all the questions had been
settled. That was inevitable. He thought, however, that, since an opinion had been given
by the Conference, it would be desirable to transmit that opinion to the Assembly immediately
in order that the First Committee and the Assembly might reach a decision regarding the
slight variation in procedure embodied in the Protocol. If M. Rolin did not insist, and if no
other objection were raised, that course might, he thought, be adopted.

The President’s proposal was adopted.*
The PRESIDENT observed that the Conference had thus completed the first point on their

agenda. He proposed that before it considered the other item—the problem of the revision
of the Statute—it should adjourn for a few minutes.

(The meeting was adjourned at 5.30 p.m. and resumed at 6 p.m.)

! The text of the letter sent by the President of the Conference to the President of the Assembly
and to the Chairman of the First Committee is'included in Annex 6.
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9. Revision of the Statute of the Permanent Court of International Justice.

The PRESIDENT observed that the Conference had now to consider the second point
on its agenda : The re-examination of the Statute of the Court. That morning the members
had heard a statement by the representative of the Cuban Government. The statement
itself constituted a previous question. He understood that the Cuban delegate proposed that
the matter should be deferred until a later meeting. :

He would venture to point out that the Conference was dealing with work which had
already been begun by the 1928 Assembly.! The French delegation, for the reasons he
had mentioned to the Conference that morning, had proposed that the Statute should be re-
examined in view of the general re-election of the judges that would take place during the
Assembly of 1930. That meant that it would be necessary to make haste, and that was why
the Council had sought to adopt the most expeditious procedure possible. It had convened the
Conference to deal with the question, in order that the 1929 Assembly, then in session, might
take cognisance of the results. He therefore thought that it would be difficult to entertain
the Cuban delegate’s suggestion. It would, however, be for the Conference itself to decide
that point. He repeated -that, in his opinion, it could not do otherwise than continue to
follow the line of conduct traced *for it by the Council, namely, to proceed with the re-
examination inorder to be able to submit proposals for new or modified articles to the Assembly.

He thought that the various points of view with regard to the question raised by the
Cuban delegate had all been expressed that morning. The Conference was, therefore, in a
position to take a decision. :

Did it agree to continue the discussion along the lines laid down in 1928 ?

Noting that there was no opposition, he thought that M. de Blanck would not. object
if the Conference continued the discussion, it being understood that M. de Blanck maintained
his point of view.

M. pE BraNCKk (Cuba) said that he did maintain his point of view, but raised no objection ;
it would be useless to do so, as he already knew the opinion of the Conference concerning
his proposal. ‘

The PRESIDENT suggested that the Conference should take the report by M. Fromageot
and M. Politis, as its starting-point (Annex 2). He would therefore ask M. Fromageot to
explain the main outlines of the report and the modifications proposed by the Committee
of Jurists.

M. FroMAGEOT (France) said he first wished to remind the members of the Conference
of the ¢ircumstances under which the re-examination of the Statute of the Court had been
proposed, decided upon and begun, and the spirit in which the. work had been commenced.

As the President had pointed out, the original suggestion had been put forward by the
French Government. .

The French Government had thought that it would be desirable, after eight or nine years’
experience, to consider whether certain improvements should not be made in the Statute
of the Court, without affecting the essential framework, which had already proved to be
solid, and without claiming to reverse any of the principles in virtue of which the Court had
received almost universal international recognition. If that were the case, the French Govern-
ment also thought that it might be desirable, before the total re-election which was due in
the following year, to establish beyond all doubt the conditions under which the Court would
work for the next nine years. :

It would be regrettable—the French Government.had thought—for elections to take
placé in 1930 without any attempt to make good such shortcomings as had been observed.
During the judges’ term of office it would be inadvisable to alter the rules of an institution
for the proper working of which those judges were responsible. At the time of their election,
the judges were entitled to know what the institution was to which they were being elected,
and what obligations acceptance of their election implied. :

Before all else - the Permanent Court of International Justice was at the service of the
various Governments ; the Governments were not at the service of the Court.

The French Government had therefore submitted its proposal to the Assembly, which
had adopted it unanimously. The Council had been requested to organise the work and had
for that purpose constituted a Committee of legal experts, and had also, in conformity with
the Assembly’s wishes, invited a representative of the United States Government to parti-
cipate. The Conference knew who that representative had been and the prestige that attached
to his personality and name. To expatiate on Mr. Root’s qualifications would be mere
presumption on his part.

The President and Vice-President of the Permanent Court of International Justice had
also been good enough to join the Committee. They had, as the members of the Committee
would remember, expressed their views on many occasions, and very wise those views had
proved to be. They were accompanied by the Registrar of the Court, who was perhaps one
of those who were most intimately acquainted with the working of that institution. Consequent-
ly, from the technical standpoint of the working of the Court, from the legal standpoint
of the principles involved, and from the standpoint of American opinion and the possibility
of American approval, all precautions had clearly been taken to conduct the work with
prudence and with a full knowledge of the facts.

1 The resolution adopted by the Assembly on September 20th, 1928, is quoted in Annex 2.
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Those were the conditions under which the examination of the Statute of the Court
had been contemplated. The actual procedure had been as follows :

As soon as the Committee met, it naturally had to ascertain how the Court was expected
to function. When it had been established nine years previously, there had been much doubt
as to its future activity. A short while previously, Sir George Foster had reminded the Con-
ference of the difference between the situation in 1926 and that in 1929. But if the delegates
cast their minds back still further and compared 1929 with 1920, they would see that the
difference was still greater ; they would perceive what great progress had been made along
the path of the judicial and juridical settlement of disputes between States.

The number of arbitration treaties had grown and multiplied. The habit had been formed
of applying to the Permanent Court. Public opinion throughout the world had a confidence
in that Court which would, it was to be hoped, never be deceived. That confidence was grow-
ing. Public opinion was convinced that there—as somebody had said to him a short while
previously—they would find healers of souls; that was to say, doctors whose duty it was
to mitigate or cure all maladies, great or small, which might embitter international relations.

Everything should be done to ensure that the body entrusted with so momentous a
task should fulfil that task as the nations expected. There must be no risk of seeing such
hopes disappointed.

What, then, should be the character of the Court ? It should be, above all, a truly judicial
body consisting of judges versed, not merely in the ways of men, like national judges, but
in the ways of Governments and nations ; judges with a thorough legal training, who would
never give an arbitrary decision, and whose judgments would always be perfectly sound at
law. When decisions were sound at law they would be sound at equity ; the law, when properly
applied, could never result in injustice. Law was justice. There could be no law without
justice or justice without law.

The judges must conform to the character of the Court, which was a purely judicial
organ constantly at the disposal of the parties, namely, the Governments. It would be hard
to justify to the public a Court which only met when the affairs or convenience of its judges
allowed. The Court should be permanently available and open to Governments just as the
doctor should be constantly at the disposal of his patients. Naturally, when there were no
patients the doctor was free, but when a patient called for his attendance he must be there
to do his duty—and do it wholeheartedly. He trusted that his colleagues would excuse this
simile, but it applied to the Court which owed its devotion, its wholehearted devotion, at all
times and at all seasons, to the Governments which required its help. As soon as two Govern-
ments applied to the Court to settle some difference or dispute which had arisen between
them, as soon as they counted on the Court to avoid or mitigate, if not a rupture, at least
very strained relations, it was necessary that the Court should be there to render the service
which the two Governments demanded of it.

Viewing the question from that angle, as the Committee of Jurists had done in the spring,
the Conference would inevitably, on examining the Statute in its present form, come to the
conclusion that certain, though not by any means serious, modifications were necessary to
ensure that the Court should be the truly judicial and permanent body which he had outlined.

It would be seen from the report before the Conference that, in the case of some of these
changes, it had been thought unnecessary to embody them in the form of amendments tothe
text of the Statute; such changes in the working of the Court could be effected by means
of ordinary assembly resolutions or recommendations. That, if it had been possible, would
obviously have been the simplest and most convenient way to have made all the necessary
alterations ; but, unfortunately, it was not possible. In certain cases only did it seem that
the desired result could be obtained by means of an Assembly recommendation.

He would quote as an example the Committee of Jurists’ conclusion that it would be
preferable for the judges to be familiar with at least the two official languages of the Court.
That might seem rather a peculiar statement; mnevertheless, it was not unnecessary. As
everyone knew, the two official languages of the Court were English and French, and the judg-
ments were drawn up in those languages. Was it not, therefore, natural to insist that the judges
should be acquainted with those languages ? It did not seem necessary to mention that in
the Statute. But it was nevertheless advisable to recommend that persons who knew neither
French nor English, nor even one of these two languages perfectly, should not be put forward
as candidates. '

He quoted another example. He had declared earlier in his speech that it was desirable
that the judges should have not only a solid legal training, so that they might be expected to
avoid giving arbitrary decisions, but should also possess some knowledge of the political life
of nations. It had not been thought necessary to modify the text of Article z of the Statute
nor to mention this concept of practical experience coupled with sound doctrinal knowledge.
It had been thought that an Assembly recommendation would suffice to ensure that the Govern-
ments at the time of voting or the national arbitration groups would, when called upon to
submit candidates, pay due attention to that point.

Finally, in order that foreign Governments might be sure that the candidate proposed to
them possessed the necessary qualifications, it had been thought that it would be advisable,
when putting forward the names of candidates, to indicate the reasons for which the candidate

in question was held to be qualified for the post. That, it would be noticed, figured as a
recommendation.

He repeated that it had not been thought necessary to alter the text of the Statute in
order to insert those provisions.
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On the other hand, when the Committee came to consider the question of the number of
judges, it had felt that the Statute would have to be modified. Experience had shown that,
under the existing system of eleven ordinary judges and four deputy-judges, the ordinary
judge whose home was overseas might, for certain reasons, be prevented from coming to The
Hague. The Court would then be made up by calling on the deputy-judges.

_In the early days, as he had observed at the outset, it had been thought that the Court
of Justice would not have very much to do. That was why the Statute had laid down that
it would only sit in ordinary session during the vacation, namely, after June 15th. The ordinary
judges who lived in distant countries, to whom he had just referred, were more or lessjustified
in reasoning thus : “ I have been appointed to come and work at The Hague on and after
June 15th; it was never understood that I should have to go there in the winter.” Cases,
however, were laid before the Court, and the Court had to meet. What happened then ? The
Court called in the deputy-judges. Which deputy-judges ? Those who were available, namely,
the European judges. The result was that, in the summer, cases would be heard by a normally -

constituted Court, whereas in the winter they would be heard by an almost exclusively
European Court. :

Was it in keeping with the Statute of the Court or with the intentions of the Assembly
of the League that the Court should not represent the outlook and legal concepts of the various
countries ? There was a very wise clause in the Statute to the effect that the Court should
consist of persons representing the various forms of civilisation ; that was to say, the various
intellectual and legal traditions and conceptions. He did not need to explain to so distinguished
an assembly of lawyers how profound were the differences which, on certain points, separated
the legal concepts and laws of the various countries. It was not necessary to go very far from
France in order to find legal concepts often diametrically opposed to those of his own country.
On how many points, indeed, did the Anglo-Saxon outlook and theory differ from Continental
juridical ideas ? :

It was desirable that the Court should represent those various points of view. Under the
existing system. of European deputy-judges sitting whenever the Court was not in ordinary
session during the summer months, the Court frequently lacked that worldwide character
which had been intended by the Assembly.

It was also argued that, from a financial point of view, the system of deputy-judges had
its drawbacks. He admitted that financial questions were not his domain and he would there-
fore not dwell on the point. ,

The Committee had sought to discover means for obviating these difficulties. It had
come to the conclusion that the deputy-judges might be replaced by ordinary judges, it being
understood that all the judges should hold themselves permanently at the disposal of the
Court. But that conclusion raised another difficulty. Several of the judges came from Asia,
while others came from America. Could those judges be reasonably expected to live for nine
years in Europe ? He did not say necessarily at The Hague, but in London, Brussels, Paris
or Berlin—that was to say, within a reasonable distance of The Hague—and to abandon their
homes for so long a period ? That did not seem to be either fair or desirable. It was not fair,
for such judges would not be in the same position as European judges; it was not desirable, for
it would be a bad policy to keep the judge away from his home and country for so long a
period, since he would thus lose contact with the general march of ideas and social progress
and development in his own land.

But, just as diplomatic agents remained at their posts for a number of months or years
and then went back on leave to thcir country in order to get into touch once more with the
national atmosphere, it had been thought that it would be fair to the judges, and desirable in
the interests of the Court, that members of the Court coming from overseas might—as proposed
in the report—be granted six months’ leave every three years in order to revisit their homes
and families and re-acquaint themselves with their countries’ progress, so that they might
bring to the Court the effective and useful contribution of their particular national outlook.

The suggestions with regard to the disqualification of judges from undertaking other
work were based on the same grounds. When the judges had been appointed nine years
previously, it had been thought that members of the Permanent Court of International
Justice would be in much the same position as members of the Court of Arbitration, and that their
title would be little more than an honour involving only slight duties. It had, indeed, been
laid down that they could not occupy administrative or political posts elsewhere ; but there
had been no very stringent rule regarding the possibility of their engaging in other professional
work. At the present time such an arrangement entailed serious disadvantages. The Court
had plenty to do. It had won for itself too high a place in the esteem, opinion and confidence
of the nations to allow of its members engaging in any other * professional activity ”’ than
that of judge. He thought the President would remember that the expression he employed
was exact. It was a reminiscence of the participation of Mr. Root in the work, since Mr. Root
himself had proposed it and caused it to be adopted.

He did not wish to criticise or even to be suspected of criticising. Criticism would be
entirely unjustified. The Court as then composed consisted of persons who were absolutely
trustworthy in every respect. They had, however, been appointed under certain conditions
and, consequently, they continued—as they were perfectly entitled to do—to abide by those
conditions. Any criticism on that account would, he thought, be unfair. But it was necessary
to consider the future and to make other arrangements for the nine-year period which would
commence in the following year.

M. Fromageot added that, withregard to changesin salaries, M. Osusky was better qualified
than he to furnish the Conference with all the explanations it might require. He would merely
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observe that the Committee felt that, as the judges would be permanently at the disposal
of the Court, it would be better to accord them an annual salary than an allowance for each
day during which they were present at The Hague.

There was just one more point, namely, the advisability of making the changes
immediately. The Conference must not think that these changes were not urgent. The conclu-
sions of the Committee were either sound or unsound. If they were sound, the Conference
should—subject to any alterations it might decide to make—accept them. If they were
unsound, the Conference should reject them. If, however, the Conference concluded that some
action was necessary, that action must be taken before the election in 1930. The changes must
be confirmed and signed during the present session of the Assembly. It was important that
they should be ratified by the Governments before the next elections. If the Conference
did not act thus, it would be wasting its time ; because, otherwise, the elections would take
place in accordance with the 1920 rules, and from 1930 to 1941 it would be impossible to
make any changes in the Statute—for it would not be very loyal towards the judges elected
in 1930 to alter their obligations and duties in the course of their term of office. If, then, the
Conference decided to act, it must act immediately.

Such were the explanations he had thought it desirable to offer the Conference. He was
sure that his colleague, M. Politis, was prepared, like himself, to give the Conference any other
explanations it might desire. :

The PrRESIDENT thanked M. Fromageot for his very interesting statement, which would
greatly help the Conference when it came to consider the articles of the Statute.

He asked the Conference to be good enough to allow its President to fix the date of the
next meeting, which would be indicated in the journal of the Assembly.

This proposal was adopted.
10. Appointment of the Committee for the Verification of Credentials.

The PRESIDENT said that all that now remained was to appoint a Committee for the
Verification of Credentials, to which he had referred that morning, it being understood that
the Committee would take its decisions on a very liberal basis. :

If the Conference would allow the General Committee to make a suggestion, he would
propose the delegates of ROUMANIA, BRAZIL, JAPAN, GERMANY, ITALY, PANAMA, and PERSIA.

This list was adopted.
(The meeting rose at 6.55 p.m.)

THIRD MEETING (PUBLIC).
Held on Thursday, September s5th, 1929, at 4 p.m.

President: Jonkheer W. J. M. vAN EYSINGA.

11. Revision of the Statute of the Permanent Court of International Justice (continuation).

The PrESIDENT thought that, after the very interesting explanations given by
M. Fromageot on the previous day regarding the re-examination of the Statute, it would be
advisable to commence the examination of the question and study the report by the
Committee of Jurists, which might be taken as the starting-point for the discussion. The
Conference would remember that the report in question had been drawn up by M. Fromageot
and M. Politis (Annex 2). '

The first speaker down to address the Conference was M. d’Avila de Lima, delegate of
Portugal, who desired to refer to certain points of a more or less general character.

M. p’AviLA DE LimMA (Portugal) said that, as a delegate coming for the first time to a
League Conference, but representing one of the original Members of the League, he wished
first of all to greet his colleagues. He hoped they would see nothing more in his remarks than
a legitimate desire for information in one who was always ready to learn. His desire for
mforn}ation was allied with a sincere admiration for an institution which represented the
x;loosttlmportant progress, from an international standpoint, of which the modern world could

ast.

In truth, the Permanent Court of International Justice—this could not be asserted too
often since there were still persons who entertained doubts as to its efficacy—was beyond all
question the material realisation of a great and generous desire of all the nations, which even
the earliest precursors of the League had had in view.

.. That desire had, it was true, already been partly realised in the form of various analogous
Institutions, such as the Central American Tribunal, the International Prize Court, and also
the.Permanex}t International Court of Arbitration, though, of course, they differed as regarded
their composition, jurisdiction, and the force of their judgments.

Those who made their membership of the Permanent Court of International Justice
dependept upon absolute legal, or rather statutory, dissociation from the League of Nations,
could neither forget nor deny that it was Article 14 of the Covenant which had made it possible
to fulfil that long-cherished dream.



He wondered whether those whose ambition it was that the constitutional organisation
of the League should reproduce the classic division of the three great governmental powers
would have to experience the bitter disappointment of seeing the tie severed between the
Covenant and the Permanent Court of International Justice—except, of course, as far as
the purse was concerned.

If anyone should think he were criticising any of the wise decisions reached by the majority
of the United States Senate, he wished to reply that that was not the case, since it was a
well-known fact that often truth was stranger than fiction.

Nevertheless, he felt bound to give expression to certain doubts which he felt vuth regard
to the draft for the revision of the Statute of the Permanent Court of International Justice,
the provisions of which, though avowedly conditional, were alleged to have been rendered
necessary by the number of litigious questions or requests for opinions submitted to the
Permanent Court.

He had experienced some difficulty in collecting data concerning the average judicial
output of the Permanent Court, which did not seem to him to be exceptionally high as compared
with the work of certain national Supreme Courts. But since it was natural that the powers
of the distinguished members of the Court should not be overtaxed, the above statement
Iélight be more readily accepted than others concerning the composition and working of the

ourt.

He proposed to examine those statements in order to throw light on the subject and not
because he differed with the general trend of the proposed changes.

The first suggested alteration was that the number of ordinary judges should be increased.
It would seem that the bench of the Permanent Court was to be enlarged in much the same
way as the Council of the League had been enlarged, the only difference being that the increase
was effected by altering the name of one of the constituent elements of the Court, or, rather,
by abolishing or incorporating the deputy judges. This would, to a certain extent, lend to
the Court a form of internal economy different from that of almost all similar national courts
or even from that laid down in the statutes of private corporate bodies. But if the number of
judges were increased, how was it that the same number was maintained for the constitution
of a quorum ? He ventured to suggest that, instead of such an increase, and in view of the
arguments advanced in favour of that increase, it would have been preferable to have intro-
duced the division to be found in many bodies of procedurallaw—for instance, in the Portuguese
Supreme Court, where the judges were divided into two groups which worked alternately
or separately except in cases that called for hearing by the full Court.

He would now touch on another, at least for him, doubtful point, namely, the question
of the disqualification of the judges from engaging in other occupations. In that connection,
he thought the text did not go far enough. Itseemed illogical to prohibit the judges of the
Permanent Court of International Justice from engagingin any other occupation of a profes-
sional nature and yet to allow them to act as arbitrators in questions which might possibly,
though contrary to expectation, come before the Permanent Court on appeal.

Why had it not been laid down that candidates for the post of judge should possess very
high qualifications and university degrees ?

In terminating his remarks on that aspect of the text, he ventured to raise one last
question with regard to the matter of incompatibility. Would it not be desirable to fix in the
Statute—as was done in so many national laws—an age-limit, after which the person who had
filled a post of such high responsibility would be entitled to a reasonable pension ?

Finally, he felt bound to express doubts of another kind which would cause him to hesitate
in giving his vote. Would it not be preferable definitely to limit the consequences of an inter-
pretation a contrario sensu of Article 17 by specifying that the prohibition expressed and implied
in that article also applied to national cases and arbitration tribunals ? Would it not also be
desirable to require assessors to submit a curriculum vite similar to 'that which the permanent
judges were required to submit, naturally takingintoaccount the special technical qualifications
necessary in each case ? Should the intervention of the International Labour Office in labour
disputes be obligatory ex officio as laid down, or merely optional after a request had been sub-
mitted by the parties and had been ]udged admissible by the Court, as was the case: with
committees of experts, in accordance with the rules of ordinary procedure ? -

After expressing all those doubts, he earnestly hoped that the President would not regard
him as invested with certain of the attributes of a devil’s advocate in respect of the revered
Permanent Court of International Justice.

The PRESIDENT said that all the members had listened to the Portuguese delegate’s
speech with interest. He thought the Portuguese delegate would agree that M. Fromageot
and M. Politis should be asked to reply to the questions raised with regard to certain articles
of the Committee’s preliminary draft, when those articles came up for discussion.

M. p’AviLa DE LiMA (Portugal) agreed with the President’s suggestion.

The PRESIDENT proposed that the Conference should consider what might be termed
the first part of the preliminary draft, which did not call for the modification of any particular
artlcle of the Statute, but merely put forward a recommendation calculated to heighten
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““ The Committee decides to advise the Assembly to adopt the following recom-
mendation :

‘““ The Secretary-General, in issuing the invitations provided for in Article 5
of the Statute, will request the national groups to satisfy themselves that the
candidates nominated by them possess recognised practical experience in inter-
national law and that they are at least able to read both the official languages
and to speak one of them ; he will recommend the groups to -attach to each
nomination a statement of the career of the person nominated showing that he
possesses the required qualifications.”

M. Fromageot had so definitely emphasised the importance of that recommendation that
he felt it was unnecessary for him to comment on the text.

M. RAESTAD (Norway) said that, as a Norwegian delegate, he would not have many observa-
tions to make on the work in which he had participated as a member of the Committee of
Experts. The Norwegian Government, however, did not think it necessary to recommend that
candidates should possess recognised practical experience in international law. Briefly stated,
its reasons were the following. The question had for many years been discussed in all its
aspects, particularly the point whether the qualifications for international judges should
expressly include practical experience in international law.

In 1907, the Hague Conference had adopted a proposal by M. Renault which was very
similar to the text in the Statute and which only mentioned competence. In 1920, the subject
had been very thoroughly discussed, particularly the point whether practical experience
should be added as a necessary qualification. The decision had gone against such an addition.
In point of fact, when it had been necessary to select an international judge, a whole host of
qualities were asked for and were obviously necessary. It had been said in 1920 that to call
for competence as the present Statute did was tantamount to requiring experience, which
was included in ‘‘ competence ”’. It would be better to say that practical experience was one
of the sources of competence. There were, however, others—just as there were other qualities
required of an international judge—and his Government did not see why, by adopting that
recommendation, there should be instituted three kinds of sources for determining the qualities
mnecessary for a judge : first, the Statute, which was obligatory ; secondly, the recommendation,
which was not obligatory ; and, finally, general considerations which did not need to be stated,
since they would always be taken into account. , -

He had also one comment to make, which related mainly to a matter of form. He thought
that the procedure of putting forward a recommendation was rather out of place in that
connection. Ordinarily, when a recommendation was put forward, every State was left free
to take the necessary action within the framework of its own laws. In the present case, however,
the point was how to determine the necessary qualifications for an international judge. He
felt that such a decision should be based on only two sets of criteria : the conditions laid down
in the Statute, and such conditions as the national groups themselves saw fit to impose.

There was still one further point of form : the whole text would subsequently be considered
by another country which was not represented at the Conference, namely, the United States
of America. The United States might or might not accept the amendments the Conference
voted ; but it would be a rather novel procedure to reject or accept a recommendation.
Recommendations were generally made at the end of the work, whereas, as the Cuban delegate
had rightly pointed out, the work of the Conference was far from being completed.

That was why the Norwegian Government did not consider it necessary to make that
recommendation. :

M. FrRoMAGEOT (France) observed that the question had been discussed at great length
by the Committee of Jurists, and the same arguments as those just put forward had been
very carefully considered. The fact that a question had been previously raised had not been
regarded as a reason for its exclusion. On the contrary, the Committee had felt that the
moment had come to profit by experience and supply to a certain extent what might seem
to be deficiencies in the Statute.

The Committee felt that it would be undesirable to embody any very rigid formula in
the text of the Statute, and had therefore voted in favour of a recommendation. The result
of that recommendation would be that the national groups would receive an invitation at the
time of the elections, an invitation in which the Secretary-General would draw their attention
to certain desiderata. That act would not in any way affect their independence. In actual fact,
hqwever, there was nothing more than a recommendation, so that other countries which
might be called upon to participate in the election of judges in the future would be absolutely
entitled to do what they liked.

He did not therefore see any sufficient reason for going back on a proposal put forward

almost unanimously by the Committee of Jurists. He asked the Conference to adhere to the
text submitted.

Baron MaRrks vON WURTEMBERG (Sweden) said he agreed with the Norwegian delegate’s
observations. _He did not think it necessary to emphasise practical experience in international
law as a qualification. He was afraid that other qualities might be sacrificed and that mis-
understandings might arise.

M. RoLIN (Belgium) said he wished to make two observations on points of form. The
tC};)nference was considering making a recommendation, but he noted that the text was worded

us :
“ The Committee decides to advise the Assembly to adopt the following recom-
mendation . . . ”
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Moreover, the phraseology of the suggestion put forward by the Committee was not by
any means that of a recommendation. It really constituted a resolution, or formal instructions,
issued to the Secretary-General. The only hint of a ‘‘ recommendation * was an indirect one
to the national groups which would have to make proposals.

M. ConN (Denmark) said he agreed with his Norwegian colleague’s observations.

The Danish Government attached great importance to a practical acquaintance with
international law ; but it was necessary to take into account also practical experience on the
Bench. Such qualities were rarely united in one and the same person outside the judges of
the Court, and his Government felt that it would be dangerous to lay too much stress on a
knowledge of international law alone. He thought it would be preferable simply to lay down
that the Court should always include a number of persons who had already served as judges.

M. YosuIpA (Japan) said that he would like to be enlightened on one point. He had heard
an explanation of the qualifications that were desired. The document said ‘‘ required qualifi-
cation ”’. He would like to know whether that was to be made the rule. The French text said
““ requise”’. He did not understand the meaning of ‘‘ requise ”’ in French; ‘‘ required” in

* English seemed to him to impose a duty. :

Sir William Harrison MOORE (Australia) remarked that his difficulty with regard to the
suggested recommendation was of rather a different kind from those which had been expressed
by the various members who had addressed the Conference. The recommendation in question
was one which had to be acted upon not by a Court but by a great number of groups differently
constituted in different countries. He thought, therefore, that, even in passing a recommenda-
tion, the Conference ought to be sure that the recommendation would be understood. It had
been said that the national groups would act upon it or not as they thought fit. Before deciding
whether they would act on it or not he was sure that they would desire to know precisely
what it meant. He himself had some difficulty in knowing what was meant by ‘’ recognised
practical experience in international law ”’. It appeared to assume that there was something
that was universally recognised as practical experience. He did not quite know what that was.

Did it mean that if, for instance, a man had been a very distinguished professor of inter-
national law, but had not acted in an official capacity outside his academic work, that he
would be excluded ? Or, to take a case at the other extreme, a case which might present
itself not at all uncommonly in Great Britain: the case of a man who had reached a very
great eminence at the English Bar, the kind of man who might look for the highest judicial
office in England. It might have devolved on him a few times in the course of his practice
to be called on to advise clients in a matter involving a question of international law. He
might occasionally have had to plead before the Courts in a matter which incidentally could, -
if it came before the Court of a particular country, be considered as a matter of international
law. Was that type of experience in its turn to be regarded as ‘ recognised practical experience
in international law ", or was it intended to exclude all those whe had not been primarily
engaged, in the course of their professional work, in handling international legal questions ?

His remarks were not made in any controversial spirit ; he personally was really in doubt
as to what was intended.

M. BoTELLA (Spain) said that, without making any criticism or expressing any opinion,
he would like to know the reasons which had led the Committee of Jurists to specify one of
the qualifications judges should possess, without mentioning the others.

M. PoLiTis (Greece) gathered from the remarks of the previous speakers that the intentions
of the Committee of Jurists in putting forward its draft recommendation had not been properly
understood.

It should not be forgotten that Article 2 still remained. That article enumerated the
qualifications necessary under the present Statute. The Committee of Jurists did not propose
any modification in that text. It had, however, been asked whether it would not be desirable
to amplify it. A preliminary proposal had been put forward ; but, after further consideration,
the Committee decided that it would be preferable to leave the text as it stood, and invite
the national committees to bear in mind not only the conditions laid down in Article 2—which
still held good—but also to ascertain whether the candidates possessed recognised practical
experience in international law.

The text of Article 2 merely said * recognised competence in international law.” It was
open to doubt whether the words ‘‘ recognised competence *’ were sufficiently explicit to connote,
beyond all doubt, both academic competence and practical experience.

The Norwegian, Swedish and Danish delegates had expressed an opinion that the word
‘“ competence ”’ included both these things. But directly there was the slightest doubt on the
point he thought there could be no objection to propounding, in the form of a recommen-
dation, the idea that some did not think that the word “ competence ” included with sufficient
clarity the idea of practical experience..

He thought it was the Danish delegate who had said that the execution of this recommen-
dation might result in the exclusion of magistrates who had acquired their theoretical and
practical knowledge of international law in the exercise of their judicial functions. On the
contrary, several delegates, including himself, thought that such persons would be ideal
candidates for the post of judge at'the Permanent Court of International Tustice.
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But what was meant by ‘‘ experience” ? Where could the line be drawn and at what
point could it be said that a person had had no experience ? He thought it would be difficult
to define such ideas with mathematical precision by means of words. But surely when it
was said of a man that he was ‘‘ experienced ”’, everyone knew what was meant. When it
was said that a man was fairly conversant with a certain subject that meant that he knew
enough to express an opinion or undertake some work in that connection.

With regard to the case suggested by one of his colleagues, of an expert who had devoted
his life to the study of law, but who had never had occasion to see at first hand how matters
worked out in practice, there could be no doubt that book-knowledge was not always an
‘adequate preparation for the realities of international life, and the questions which came up,
and would come up before the Court in increasing numbers, were definitely practical problems.
To solve those problems it was necessary to be acquainted, to a certain extent, with the value
of the facts on which an opinion had to be given. He did not think the Committee had had
any particular cases in view ; it had merely been thought that there was some danger that
theorists who lacked practical experience might make, he would not say bad judges, but
judges not so good as those who combined practical experience with their academic knowledge.

With regard to the hypothesis of the practitioner who might aspire to the highest judicial
office in his country and who had been called upon once or twice to deal with international
questions, the point was, did that man possess practical experience ? He could not say.
If the person in question had only dealt with these problems as a passing phase, he could not
be said to have practical experience. If, however, he had had to deal with them often—and
in every country there were lawyers who specialised in international questions—M. Politis
would say that that man had experience of international law and was consequently also
competent from a scientific point of view.

In other words, no textual formula could supply an adequate answer to such questions.
The Committee had thought that the expression in Article 2 ‘‘ recognised competence in
international law "’ called for amplification in the form of a recommendation.. The national
committees were invited to take certain points into consideration, and that was all.

The authors of the proposal had never intended to attack any particular category of
individuals—indeed, there was no question of individuals at all. Their only aim was to improve,
if possible, the composition of tne highest international tribunal. They therefore thought
that it would be well to indicate all the conditions that might contribute to the choice of the
best candidates. That was the object they had in view in proposing that text to the Conference.

M. YosHIDA (Japan) said that he was very grateful for the explanation given by the
delegate for Greece. He had understood the matter in that sense. But, although Article 5 had
been mentioned in the draft recommendation, there was no reference to Article 2. That
had been the cause of his doubt.

He ventured to make another observation. The recommendationsaid: ¢ . . . will
request the national groups to satisfy themselves that the candidates . . . ” The Greek
delegate had explained that the Committee had decided not toinclude any further requirements
than those embodiedin Article 2. It seemed tohim however that *“ a request to . . . satisfy

themselves” was a kind of requirement. He would like to be enlightened on that point too if
possible.

The PRESIDENT thought that this was a question of drafting.

If no one else wished to speak, he would like to revert to the question of procedure raised
by M. Rolin. The Belgian delegate had said that the Conference should not trespass on the
prerogatives of the Assembly. In this connection he would point out that the Conference had
been obliged to do so on several occasions, and so had the Committee of Jurists in the case of
the financial clauses, seeing that the Statute expressly provided for a resolution by the
Assembly. He had come to the conclusion that it would be desirable to draft the texts in
provisional form without further delay. Those texts might later take the form of an Assembly
resolution or recommendation.

As had already been pointed out, the Assembly could vote a recommendation only ;
the decision itself would lie with the national groups. In that connection it would doubtless
be desirable to adopt a slightly better wording than that of the original text, and M. Rolin had
been good enough to make a new proposal which would be distributed later, but which he
would doubtless be willing to read to the Conference immediately. The Conference would be
asked to give its opinion after the text had been distributed.

M. RoLiN (Belgium) said that his only intention had been to emphasise the non-imperative
character of the recommendation and to indicate the exact nature of such a resolution. The
persons to whom he had shown it had not raised any objections to the text he was about to
read, but the Conference would make up its mind when the text had been distributed.

. In reply to M. Botella’s remarks, he had pointed out that the Rapporteurs in no wise
intended to supersede Article 2 of the Statute.

The text he proposed was as follows :

* The Conference recommends that, independently of the requirements laid down
by Article 2 of the Statute of the Court, the candidates nominated by the national groups
should possess recognised practical experience in international law and that they should
be at least able to read both the official languages of the Court and to speak one of them ;
it also considers it desirable that to the nominations there should be attached a statement
of the careers of the candidates showing them to possess the required qualifications.
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“ The Conference decideé to transmit this recommendation to the Assembly of the
League of Nations in order that eventually it may be brought by the Secretary-General
to the knowledge of the national groups.”

It was in the best interests of the signatory groups that they should know that, within
the countries called upon to vote upon the merits of the candidates, there existed a definite
opinion that certain qualities were, if not indispensable, at any rate desirable. Such was
the precise scope of the recommendation.

The PRESIDENT said that the document would be typed in both languages if possible
and that the Conference would then be called upon to vote.

M. BoTELLA (Spain) wished merely to inform M. Rolin that he had not forgotten the
existence of Article 2 of the Statute. He noted, however, that Article 2 mentioned ** recognised
competence in international law ”. As he held that practical experience was one of the condi-
tions which determined such recognised competence, he had been curious to know why certain
conditions had been mentioned and not others,

- The PRESIDENT asked M. Botella whether he wished to go into that point further.

M. BoTELLA (Spain) replied in the negative. He had merely wished to explain his desire for
enlightenment.

1. Composition of the Court.

The revised text of Article 3 was read as follows :
‘ The Court shall consist of fifteen members.”

The PrRESIDENT pointed out that the Conference had next to consider the first of the
amendments which referred to the composition of the Court. On that point he would merely
remind the Conference of M. Fromageot’s statement on the previous day explaining that it
would be desirable to abolish the post of deputy-judge and raise the number of ordinary
judges to fifteen. The total number of judges would therefore remain the same.-

In that connection, the representative of Portugal had raised a question to which a reply
would certainly be given during the discussion.

-M. RunDsTEIN (Poland) said that the new wording of Article 3 of the Statute led him
to offer a few observations. As the Conference was aware, the second paragraph of Article
3 had been omitted in order to avoid the risk of an exaggeration which might occur if the
possibility of further increasing the number of members were maintained. For his part, he
did not see any disadvantage in maintaining such a possibility, the right of increasing the
number of members of the Court being reserved to the Council and the Assembly. It must not
be forgotten that, in the fairly near future possibly, the duties of the Permanent Court might
increase. There had been, he would remind his colleagues, a marked tendency to accept and
apply the optional Clause. Moreover, the General Act prepared by the Assembly at its ninth
-session would not be without effect in extending the jurisdiction of the Court. The Court might
then become overworked and, if international justice were not in a position to settle inter-
national disputes rapidly, it might lose some of its value. Consequently, steps would have to
be taken to remedy such long delays and it might become necessary to revise the Statute once
more. It would be tiresome to go over the same ground again and again.

To avoid the difficulty to which he had referred, the rights conferred on the Council
of the Assembly under the existing Article 3 should be confirmed. He did not say that it
would be advisable to fix a definite number of judges. The maximum number at present was
twenty-one ; but, in order to obviate possible sources of friction, it might be desirable to accord
full powers to the Council and the Assembly, and not mention 2 maximum number. It would
be sufficient to adopt for paragraph 2 of Article 3 the following wording:

“ The number of judges may hereafter be increased by the Assembly upon the
proposal of the Council of the League of Nations.” _

In this way no maximum would be fixed.

He quite understood the serious disadvantage of having too many judges. There might
also be financial difficulties. But, possibly, it might become necessary to increase the number
of judges from fifteen to seventeen, and the slow and complicated procedure of revision
would be avoided if the Council and the Assembly possessed the necessary power.

He wished to draw the attention of the Conference to the fact that paragraph z of Article 3
of the Statute had been drafted on the proposal of Mr. Root, who had been a member of
the Committee of Jurists in 1920. Mr. Root had very wisely remarked that the number of
judges would increase progressively in accordance with the new requirements of international
justice.

: That was why he proposed that paragraph 2 of Article 3 should be maintained without
fixing any maximum.

M. CorNEJO (Peru) said he thought that the number of judges was a very essential point
for a Court. To alter the number of the judges might be equivalent to altering the nature of
the Court, which, instead of being a bench to lay down the law, would become a mere jury.
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He thought it was a very good idea to abolish the post of deputy-judge and fix the number
of judges at fifteen. Article 3 provided for fifteen judges and sixdeputy-judges, making twenty-
onein all. He had not the necessary data to enable him to decide the number of judges required.
That would depend on the number of cases the Court had to hear—and their importance. -
But he hoped that the Conference would definitely determine the number of judges, whether
that number was fifteen or twenty. If the Council and the Assembly were allowed constantly
to increase the number of judges according to circumstances, the position would cease to be
compatible with the accepted opinion of such a tribunal as the Permanent Court of
International Justice.

To sum up, experience had shown that it would be very desirable to abolish the post of °
deputy-judge. He also hoped that the Conference would, on the basis of the recommendation
made by that great lawyer, Mr. Root, fix the number of judges definitely.

If, after technical enquiry, it was found that the number would have to be increased,
a special conference could be summoned. But he did not think any general discretionary
power should be accorded ; he felt, indeed, that such discretionary power would not be in
keeping with the dignity of the first international tribunal that had been set up.

M. RaestaD (Norway) said he ventured to recommend that the Committee’s draft should
be adopted as it stood. He would only quote one of the reasons which militated in favour of
following that course, namely, the share which, it was hoped, the United States of America
would take in organising the Court. The reservations of the United States Senate did not
mention any possible increase in the number of judges, and he thought it would not be very
desirable to re-invest the Council and the Assembly with power to increase that number.

There were other reasons besides, but he would merely mention that .one.

M. pE BLANCK (Cuba) reminded the Conference that he had on the previous day stated
the reasons for which his Government was opposed to increasing the number of judges. It
had not been proved that the moment had come for such an increase ; the work of the Court
did not warrant so many judges as were proposed.

He thought; therefore, that the present text of Article 3 should not be modified. Everyone
recognised not only the merits of the Court but that it had done its duty—which he knew
that no one had criticised. And now it was wished to change the composition of the Court !
M. de Blanck was in favour of maintaining Article 3 as it stood.

M. BrRANDAO (Brazil) wished to ask one question. Was the Conference discussing the
number fifteen, or the general desirability of increasing the number of judges ?

The PRESIDENT replied that, if he had rightly understood the previous speakers, the
Conference was not opposed to abolishing the post of deputy-judge. That was the main
olf)ject of the change ; as a result of the change the number of judges would remain the same—
fifteen. '

The only point on which the Conference was not yet agreed was whether the possibility
of increasing the present number of judges should or should not be maintained. In that
connection the Committee of Jurists, which had considered the matter, stated that there
would be a risk of an exaggeration which might cause misconception if that possibility were
maintained. His own opinion was that the fewer the judges the more efficient the Court.
The Court could not work properly if there were too many judges, and that was why it had
been said that fifteen was already a considerable number. Owing to other provisions which
the Conference would consider subsequently and which occurred in Articles 23 and 25, the
normal number of judges might be slightly decreased by the absence from time to time of
certain members of the Court on leave and by other exemptions. It might therefore be said
that, in practice, the actual number of judges would be about eleven.

He thought that in those circumstances the number should not be increased and that
fifteen judges was already quite enough for a Court that must work efficiently.

Sir George FosTER (Canada) said that, when the Court was instituted, it had been said
that the expenditure for ten judges would be all that was necessary to maintain the Court
in proper dignity and action. It had been said that there was no business to be done, and that
it was problematical what amount of business would develop from year to year. It had been
rather strongly objected in some countries that the League had gone ahead a little too
rapidly, and that the expenditure in this respect had been perhaps greater than the necessities
of the case demanded. It was an experimental affair. That experiment had lasted for ten
years and, as far as he could gather, the Committee of Jurists had come to the conclusion that
there was permanent work for a Court of Judges and that the development of that work had
been such, during the past ten years, that it was quite possible to anticipate not a decrease,
but an increase, for the ensuing period of years ; but to what extent it would actually develop
nobody, not even the members of the Committee of Jurists, could give a definite opinion.

. The period of review had now arrived. The Committee ot Jurists had reviewed the
situation, the past procedure, the past accumulation of cases, the progress and nature of the
business and the greater importance of the business from year to year—in fact, the whole
situation, and had come to the conclusion that, at the present time, a survey of the field
justified the appointment of fifteen judges, making all judges equal.” He thought that it would
be fair to follow the result of that investigation, in which he had no doubt the opinions of the
judges then acting had been at the disposal of the Turists’ Committee. ;
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It had been said that the United States might join the Court, and then there would be
more cases. He hoped that would be so. His objection, however, to making the number of
judges indefinite was that this would impose upon the Council and the Assembly every year
of their existence a canvass for more judges. He had had a somewhat extensive experience in
politics and there were Courts of Justice in Canada. He knew from experience that, if the
provision in question had existed there so that the Council or Cabinet could increase the number of
judges in the Supreme Court as they thought fit, there would have been ten times as many
judges as now existed, and those judges would not have been fully employed. He wanted to
avoid for the Council and the Assembly what would, he feared, be a persistent canvass. It
might be said, ¢ Here is another little State ; it has done its duty, it has progressed, it is a
real supporter of the League of Nations, but it has no judge on the Court. Put in a judge
for it ” : Then another equally deserving little State would want a judge, too. If one State
could have a judge, why could not another ? Did not the Conference see that this would turn
the Council and the Assembly into something very like a political machine ? He did not
want this. .

Let the fifteen judges be appointed, and let them set to work. Then, if in the course of ten
more years it became apparent that new rules were required owing to developments and that
there should be some amendment to the Rules of the Court, and if the business in the Court
became clogged, another review of the whole situation could be made and it would be possible
to proceed in an orderly fashion and within certain bounds, for even the League of Nations
could not be accorded an entirely free hand.

M. pE Branck (Cuba) pointed out that the Assembly already possessed the right of
increasing the number of judges and had not up till then misused its power.

The PRESIDENT observed that he only had before him the printed text of the report.
Did anyone propose an amendment to that text ?

M. RuNDsTEIN (Poland) proposed to add to the text the following provision :

‘“ The number of judges may hereafter be increased by the Assembly, upon the
proposal of the Council of the League of Nations.”

- The PRESIDENT put this amendment to the vote.
The amendment was rejected.

The PRESIDENT then put to the vote the text of the Committee of Jurists.

M. pe Branck (Cuba) said he voted against that text.
The Committee’s text was adopted.

2. Election of Judges.

The revised text of Article 8 was read as follows :

“ The Assembly and the Council shall proceed independently of one another to
elect the members of the Court. "

The PRESIDENT pointed out that the change in this article was simply a result of the
abolition of deputy-judges.

The revised text of Article 8 was adopted.

3. Resignation of a Judge.

The revised text of Article 13 with the addition of two new paragraphs at the end was read
as follows : :

¢ The members of the Court shall be elected for nine years.

“ They may be re-elected. :

‘“ They shall continue to discharge their duties until their places have been filled.
Though replaced, they shall finish any cases which they may have begun.

““In the case of the resignation of a member of the Court the resignation will be
addressed to the President of the Court for transmission to the Secretary-General of the
League of Nations.

¢ This notification makes the place vacant.”

The PRESIDENT did not think that the reasons for the change proposed by the Committee
had been explained. He would therefore venture to ask either M. Fromageot or M. Politis
to be good enough to indicate the reasons for adding two new paragraphs to that article.

M. Povrtis (Greece) said he thought the report set out the reasons which had led the Com-
mittee to propose the addition. The article provided for the case of the resignation of a judge,
which was not provided for in the existing text of the Statute. The question had, however,
arisen in practice and doubts had been felt as to the procedure to be adopted in such cases.
The Committee had considered that it would be desirable to supply the omission and to take
. the view that, once a resignation had been transmitted to the League of Nations, it must be
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by the President of the Court, in order that he might, if desirable, be able to satisfy himself
that the decision of the judge concerned was irrevocable. Consequently the Committee had
proposed to add to Article 13 the two paragraphs in question.

Sir William Harrison MOORE (Australia) thought that it might be necessary to insert two
or three words in the last paragraph. In the last paragraph but one it was stated, *“ In the case
of the resignation of a member of the Court, the resignation will be addressed to the President
of the Court for transmission to the Secretary-General of the League of Nations . This text
indicated two acts, one to follow on the other. In the last paragraph it wassaid, ‘ This notifi-
cation makes the place vacant ”’. Should it not be said that it was the notification to the
Secretary-General which made the place vacant, and not the other ?

M. Poritis (Greece) suggested the text ** This latter notification makes the place vacant ”.
The revised text of Article 13 thus modified was adopted. '

. 4. Filling of Occasional Vacancies.

The revised text of Article 14 was read as follows : '

““Vacancies which may occur shall be filled by the same method as that laid
down for the first election, subject to the following provision: the Secretary-General
of the League of Nations shall, within,one month of the occurrence of the vacancy,
proceed to issue the invitations provided for in Article 5, and the date of the election
shall be fixed by the Council at its next session.”

The PRESIDENT observed that this modification was another lesson drawn from the
experience of recent years. He thought it was a very wise and prudent proposal.

The revised text of Article 14 was adopted.

5. New Article 15.

The revised text of Article 15 was read as follows :

*“ A member of the Court elected to replace a member whose period of appointment
has not expired will hold the appointment for the remainder of his predecessor’s term.”’

The PRESIDENT explained that the former Article 15 disappeared and would be replaced
by part of the former Article 14. That was merely a drafting question.

The revised text of Article 15 was adopted.

6. Functions and Occupations Incompatible with Membership of the Court.

The revised text of Article 16 was read as follows :

*“ The members of the Court may not exercise any political or administrative function,
nor engage in any other occupation of a professional nature.
‘*“ Any doubt on this point is settled by the decision of the Court.”

The PRESIDENT pointed out that this matter had been commented on very fully on the
previous day by M. Fromageot in his general statement. The President reminded the Con-
ference that the proposal was to add to the disabilities already defined in Article 16 of the
Statute, which dealt with political and administrative functions, a proviso to the effect
that judges must not engage in any other occupation of a professional nature.

M. pE BrLaNcK (Cuba) said he did not see why a judge should be prevented from being
a professor in a university.

Eminent men should be useful to youth, to humanity. If it were desired that the Court
should consist of officials of merit, excellent ones would be found in every country, but he did
not think that this was what was desired. The Court should be composed of an élite.

Sir William Harrison MOORE (Australia) observed that he had also proposed to put the
same question. It was not a matter in which he had any vested interest, because he had ceased
to be a professor in a university ; but, in the expression ‘ political or administrative functions
and other? occupations of a professional nature ”’, did they include academic and judicial
positions ?

M. FromAGEOT (France) replied in the affirmative.

Sir William Harrison MOORE (Australia) said that he did not know whether the Committee
of Jurists had taken into account the possibility of a judge engaging in a commercial or indus-
trial occupation ; for instance, by becoming the director of a public company or anything of
that kind. It was a possibility which could not altogether be ruled out of account.

. . M. PoLiTis (Greece) said that the object of the addition to Article 16 was to place the
highest tribunal in the world on at least the same footing as national tribunals. It was not
feasible that a man entrusted with such high and important responsibilities—which, it was
hoped, would in the future absorb the whole of his time—could have any other occupation.
Evenifa judge had time to do so or his work left him a certain amount of leisure, there would
be something incongruous in the fact that a person who might be called upon to give a decision

In some international dispute was-—owing to his practical duties as the director of a company
or member of a hoard of directare or even ac the resnlt of administrative finctions in his
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own country—indirectly involved in the dispute, not in the manner indicated further on,
which was a case of special exclusion, but in a more general sense, or even if the judge were
distracted from his work and had acquired other than judicial habits. That which was not
permitted in national courts should a fortior: be prohibited in the International Court.

The question had been raised whether judges should also be precluded from engaging
in academic duties. In so far as that meant occupying a post, he thought the prohibition
should be maintained. For the reasons already stated, it would not be fitting that a member
of the Court should be able to continue teaching in a university or in an academy where he
had previously been professor. It might certainly be agreed that he should retain the title of
professor as an honorary title : it might even be admitted that he should be accorded
extended leave so that he might resume his professorial work when, his term of office
coming to an end, he ceased to be a judge. But, so long as anyone was a member of the
Permanent Court of International Justice, it was absolutely necessary, for the prestige of the
Court and in the interests of justice, that he should devote his whole time and energy to his
judicial functions.

Sir William Harrison MOORE (Australia) said that he was not advocating that a judge of
the Court should be free to exercise any of the functions to which he had referred. He would
strongly deprecate it, and he considered the work of the Court likely to be such as to occupy a
judge’s time fairly fully. But, in relation particularly to what he had asked as to taking part
in business or assuming the directorate of any public company, he had in mind the possibility
of positions which perhaps did not make any great call upon the judge’s time and were not
intended to make any great call upon that time ; nevertheless, some industrial concerns
might feel that the very nature of the judge’s position and the distinction it implied made it
desirable to have such a person on the directorate. It was no use, he thought, answering that
possibility by saying that the distinction of the office itself would forbid a man lending his
name or engaging in such occupations.

In Article 16, an attempt was being made to protect the Court from possible abuses, and
the fact that provision of that kind was being made-at all was an indication of the recognition
of the Conference that undesirable, incompatible occupations were at any rate possible. He
wondered whether, having gone so far in excluding occupations, in designating occupations
which were inconsistent with the high office of Judge of the Court, the Committee ought not
to have gone one degree further and mentioned the other matter as well.

The PRESIDENT thought that the text of the Article met all the points raised by Sir
Harrison Moore. Doubtful cases were to be settled by the decision of the Court. Would that
not meet his case ?

Sir William Harrison MOORE (Australia) replied that he did not think so. If those points
were enumerated which had been enumerated, and if the matter to which he had called
attention were omitted, there could be no doubt that the Court would be obliged to say :
“ You are excluded from professions or occupations, but you are not excluded from becoming
the director of a manufactory or a banking concern .

M. pE BrLANCK (Cuba) proposed simply to say : ‘° The members of the Court may not
exercise any political function ”.

M. p’AviLa DE LiMA (Portugal) desired to know the opinion of the Rapporteur and the
Conference on the question of an age-limit.

M. RaEsTAD (Norway) said he agreed with Sir Harrison Moore’s opinion. He did not
think the fact of being a member of a board of directors could be regarded as constituting
‘“an occupation of a professional nature ”. He thought it would be desirable to settle the
point.

Sir William Harrison MOORE (Australia) asked whether the Conference would consider
the insertion of the words ** or business ”’ after the word  professional”, so that the phrase
would run “ nor engage in any other occupation of a professional or business nature . It
might be a little difficult to render that in French.

The PRESIDENT replied that in French the term ¢ occupation professionelle” included
business.

M. Poritrs (Greece) asked the President’s permission to leave the question of an age-
limit on one side for the time being. The Conference could return to that later. At the present
time the point was to ascertain what was the meaning of the words ¢ occupation professionelle .

He noted with pleasure that his Australian and Norwegian colleagues agreed with him
that a permanent occupation should constitute a disability, whether it were purely professional
in the strict sense of the term or were some sort of business occupation, as suggested by his
Australian colleague.

He suggested that the terminology had been very carefully considered by the Committee
of Jurists. It had had the good fortune to include among its numbers both English-speaking
and French-speaking members, and his English-speaking colleagues had been satisfied with
the expression which, in their opinion, covered all the cases to which reference had been made.
He did not think it necessary to add anything to the text. It would, however, be quite feasible
to give an interpretation of the expression in the report which would accompany the resolutions.
As the Court was to decide in cases of doubt, the explanations given in the report would make
it possible for the Court to interpret the text in the exact manner the Conference desired.

The PRESIDENT thought that these explanations would doubtless satisfy the Conference.
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Would M. Politis be good enough to give a few explanations concerning the question of
the age-limit referred to by the delegate of Portugal ?

M. Poritis (Greece) observed that, although the question had no connection with disa-
bilities, he would willingly reply. That question might be linked up with the requisite conditions
for election if an age-limit were regarded as a minimum or maximum limit below or above
which no person could be nominated as a judge. But the expression * age-limit ” might have
another sense such as it ordinarily possessed in administrative or other careers, namely, that,
when a person reached a certain age, he should cease to occupy his post and should be retired.

With regard to the first possibility, he thought that no special provision was necessary. If
it were possible to discover young men who fulfilled all the requisite conditions for nomination
as judges, and if those men obtained the approval of the Assembly or the Council, there could
not be any possible disadvantage in their bringing to the Court, together with their competence
and other qualifications, the ardour of their youth. Consequently, he did not think that there
need be any question of age-limit from the point of view of elections.

Nor did he think it necessary to make provision now for exclusion owing to advanced age or
to say that a man over 70, 75 or 8o years of age could not be elected. It was certain that, if
there were any disadvantage, the electors would take that point into consideration. If the
Assembly and the Council held that, in spite of the candidate’s age, he should be appointed,
it would probably be because his qualifications were so high that, even if he were only likely
to be a member of the Court for a few years, those few years would nevertheless be of high
value. From the point of view of election, therefore, he thought there was no need to provide
for an age-limit one way or the other.

Should an age-limit be provided for retirement ? The Committee had not felt called upon
to propose any rule in that respect. It had thought that, in an institution like the Court, for
which it would be difficult to find properly qualified judges and in which experience would be
acquired mainly in carrying out the high duties attendant on office, it would be both undesir-
able and contrary to the general interest that the Court should be deprived of the services of
a judge because he had reached an advanced age. There, again, it had been possible to profit
by experience. The Court had included among its members a distinguished English lawyer
who had lived to the age of 84 and who had, up to the last minute, fulfilled his duties in a truly
remarkable manner. At present, the Court still included a number of members of advanced
age, nearly 8o years old, who, according to all accounts, met with their colleagues’ unqualified
approval.

He did not therefore think it would be desirable to lay down any strict rule which might
exclude a magistrate who, though aged, was still able to render service to the Court. Article
18 of the existing Statute made provision for the possibility of a judge being unable to fulfil
his duties. That article was worded : :

‘“ A member of the Court cannot be dismissed unless, in the unanimous opinion
of the other members, he has ceased to fulfil the required conditions.”

That clause might cover the case of old age when old age resulted in such a weakening of
the faculties that the person in question was no longer capable of fulfilling the duties entrusted
to him. The precautions which the authors of the 1920 Statute had taken should be noted.
The other members of the Court had to be unanimous ; in other words the case would have
to be absolutely clear. It would have to be absolutely obvious that the person in question was
thenceforth quite unable to fulfil his duties. M. Politis thought that that guarantee was
sufficient and that it was unnecessary to go any further. If the Conference went further, it
would have tolay down a rule; the rule would be rigid and would assuredly possess more
disadvantages than advantages.

The PRESIDENT observed that the Conference had received a very definite amendment
from the Cuban delegation, to the effect that disqualifications should not be increased but
decreased. It would first of all have to take a decision on that amendment, which had a very

wide bearing on the question. The Cuban delegation proposed that the first paragraph of
Article 16 should be worded as follows :

‘ The members of the Court may not exercise any political function.”

M. PoLitis (Greece) said that, unless he was mistaken, the effect of this proposal would be
to abolish the disability to exercise an administrative function, as at present specified in the
Statute. Would it be indiscreet to ask what were the reasons for putting forward such an
amendment ?

M. pE BrANnck (Cuba) replied that he had merely been instructed to propose the amend-
ment. '

M. Povritis (Greece) asked that mention should be made in the Minutes of the fact that
the amendment had been put forward without any statement of reasons.
The vote was then taken on the Cuban proposal.

The Cuban proposal was rejected.

_The PRESIDENT asked whether that vote meant that the Conference agreed to adopt
Article 16 on the understanding that the words ‘* occupation of a professional nature ”’ were
to be interpreted in the widest sense ; that was to say, to cover, for example, such an activity
as being director of a company.

The revised text of Article 16 was adodted subiect to the exblanatiom nf the Dwocidomt



7. Article 17.

The revised text of Article 17 was read as follows :

““ No member of the Court may act as agent, counsel or advocate in any case of an
international nature. :

*“ No member may participate in the decision of any case in which he has previously
taken an active part as agent, counsel or advocate for one of the contesting parties, or as a
member of a national or international Court, or of a commission of enquiry, or in any other
capacity.

‘“ Any doubt on this point is settled by the decision of the Court.””

Sir William Harrison MOORE (Australia) said that he was sorry to have to intervene
again but as regards the first paragraph of Article 17 his Government was, in the first place,
not satisfied that it was necessary in view of the provisions of Article 16 ; and, in the second
place, it considered that if it were inserted it would, in spite of what was said in the report,
raise the implication—which his Government desired to avoid—that members of the Court
might act as agents, counsel or advocates in a case of a national character. Briefly, his Govern-
ment considered that this paragraph was superfluous. He was aware of the discussion which
had taken place in the Committee of Jurists on the subject. He simply brought the matter
forward to see if there were any opinions on it.

The PRESIDENT asked whether satisfaction would be given to the Australian delegate
if the words * of an international nature "’ were deleted.

Sir William Harrison MOORE (Australia) said he would have preferred to have the
paragraph deleted altogether, but in a spirit of conciliation he would accept the President’s
suggestion. .

The PRESIDENT thanked the Australian delegate, and added that if no further observations
were forthcoming he would regard the proposal of the Committee of Jurists as adopted.

The revised text of Article 17 was adopted with the omission of the words * of an international
nature .

(The meeting rose at 6.45 p.m.)

FOURTH MEETING (PUBLIC).

Held on Friday, September 6th, 1929, at 4 p.m.

President: Jonkheer W. J. M. vAN EYSINGA.

12. Revision of the Statute of the Permanent Court of International Justice (continuation).

Amendment Proposed by M. Rolin to the Text of the Recommendation proposed by the Commitiee
: of Jurists.

The PRESIDENT opened the discussion on M. Rolin’s amendment to the text of the recom-
mendation made by the Committee of Jurists (see Annex 2, document A.9.1929.V).
The revised text of the recommendation read as follows :

“ The Conference recommends that, independently of the requirements laid down
by Article 2 of the Statute of the Court, the candidates nominated by the national groups
should possess recognised practical experience in international law and that they should
be at least able to read both the official languages of the Court and to speak one of them ;
it also considers it desirable that to the nominations there should be attached a statement
of the careers of the candidates showing them to possess the required qualifications.

* The Conference decides to transmit this recommendation to the Assembly of the
League of Nations in order that eventually it may be brought by the Secretary-General
to the knowledge of the national groups.”

M. YosHIDA (Japan) said that the Conference had heard on the previous day an explana-
tion of the meaning of ‘‘ required qualifications . He still thought, however, that the point
was not quite clear. To make the recommendation absolutely clear he proposed that the words
“ to possess the required qualifications ”’ should be replaced by the words * the qualifications
required by the above-mentioned article ”.

Prince VARNVAIDYA (Siam) observed that the qualification that candidates should possess
recognised practical experience was not a new qualification, but was one to which particular
attention should be called. In other words it was one of the qualifications included in the
term * competence *’ which already existed in Article 2. The use of the words *“ independently
of the requirements ”’, would not, he thought, be in keeping with the explanation given on the
previous day. He would like some information on that point. He would suggest some such
text as ‘‘ having regard to” or even “ in expansion of ”.

M. RaesTaD (Norway) said he had no doubt that the text proposed by M. Rolin was an
improvement from the technical point of view. It did not, however, take into account the
obiections which he (M. Raestad) had submitted to the Conference on the previous day.



He entirely agreed with the Siamese delegate’s remarks. Obviously, the practical
experience referred to in the amendment was not a condition independent of competence in
international law. As the Spanish delegate had pointed out on the previous day, practical
experience was one of the conditions or sources of competence in international law. The word
“ independently "', at any rate, was therefore unsuitable.

He wished to remind the Conference that the whole point of his Government’s objection
was that it should avoid laying undue emphasis on any one condition or source of competence
in the matter of international law, to the detriment of other conditions or sources. Mr. Root’s
name had been mentioned on several occasions in the course of the discussions. He would
therefore remind the Conference that, in the summer of 1920, at the Hague Conference, when
defining the essential qualifications for a judge of the Permanent Court of International
Justice, Mr. Root had stated that, in his opinion, *“ the most important question was that of
the means by which it would be possible to obtain judges with great judicial experience, who
were in the habit of thinking judicially, and who possessed that broadmindedness which
experience alone could bring. The experience gained in courts such as those, for instance, in
which Mr. Loder and Lord Phillimore sat would be a most admirable qualification for the
position of an international judge .

It would be a great pity to make any addition to the qualification specified in the Statute,
an addition which, by laying emphasis on one single qualification, would overshadow certain
other conditions which were of capital importance.

In the second place, he thought that a recommendation was out of place int that connection.
In point of fact, who would make the recommendation ? The Governments met together in
conference ? To whom would the recommendation be addressed ? To the national arbitration
groups at The Hague—to persons nominated by the Governments ? As far back as 1920 one
of the principles which had been admitted was that Governments should have no hand in the
preparation of the lists of candidates. It might, of course, be argued that a recommendation
made by a conference was not comparable with direct Government action. Nevertheless it
was action of a sort. '

Mr. Root had shared that view in 1920. He had also thought that the Governments
would have their word to say when the Council and Assembly took their decision on the choice
of judges. It would be prudent to leave the matter there.

Finally, if the Conference made the recommendation there and then, the United States
would not be a party thereto. The recommendation would have been made by a body, a
gathering of Government representatives, at which no representative of the United States of
America was present. Who would then adopt the recommendation ? The Assembly, where,
also, the United States was not represented ? To whom would the recommendation be
addressed ? To certain persons, among others, nominated by the United States ? Was it
really worth while creating such useless complications ? Whatever the Conference did it
would arrive at the same result as in 1920—the conclusion that, if it sought to define
““ competence in international law ", it would soon find itself in a state of confusion.

M. FroMAGEOT (France) said that some had held that the words *‘ recognised competence
in international law ” implied experience, while others did not. It would apparently be suffi-
cient to say that recognised competence implied experience.

The PRESIDENT said he also thought that a slight modification on those lines would satisfy
critics.

There would also be the small amendment proposed by the Japanese delegate.

M. Poritis (Greece) declared that the proposed recommendation, namely, that the can-
didates should possess practical experience and some acquaintance with the languages,
expressed an idea which was already implied in the present Statute.

The Conference would merely be interpreting Article 2 by stating that, in accordance
with the spirit of that article, candidates should possess practical experience in international
law. The same applied to the languages. Article 39 of the Statute provided that the Court
should have two official languages. The judges of the Court were therefore bound to be, to a
certain extent, acquainted with those languages. They must, as had been pointed out, be able
to read both languages and have a practical working knowledge of at least one.

The Conference would therefore be within the limits of the interpretation of the existing
Statute if it said : * The Conference recommends that, in conformity with the spirit of Articles 2
and 39 of the Statute of the Court, candidates nominated should, etc.”

In order to meet the view expressed by the Japanese delegate the words *showing them

to possess the required qualifications ”’ might be replaced by the words ‘“ in support of their
candidature ",

M. RoLIN (Belgium) stated that he accepted M. Politis’ two proposals.

He would simply say one word in reply to M. Raestad, who had asked whether the Con-
ference could, in the absence of the United States, make a recommendation on behalf of the
States signatories. The recommendation was of some importance, and there should be no doubt
as to its nature. It was being made in the name of the Conference. Diplomatic conferences
were entitled to give such opinions. Nobody could be offended if the Conference expressed the

opinion or recommendation that Article 2 of the Statute should be interpreted in the manner
indicated.

M. Pirort1 (Italy) asked whether the word ¢ recommends” was the most suitable.
According to M. Politis. the recommendation was merelv intarnretino Articlae 2 and 20 ~f +ha
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Statute. If that were so why not say : “ The Conference is of opinion that, in conformity
with Articles 2 and 39 of the Statute of the Court, the candidates nominated by the national
groups should, etc.” ?

M. RaesTtaD (Norway) said he did not quite see how the amendment suggested by M.
Fromageot could improve the situation. The whole gist of the objection was that one point
was emphasised to the obscuring of others. If it were expressly stated that the words of the
Statute implied one thing, other things would be relegated to obscurity.

The national arbitration groups at The Hague knew—or if they did not know it before
they would learn it on reading the Minutes of the Conference’s discussions—that practical
experience was one of the elements of competence. It was not necessary to state the fact in
writing. By so doing a misunderstanding might be created.

He had never meant to say that the Conference could not make a recommendation, but
he held that the situation was somewhat complicated by the fact that the recommendation
would be transmitted to the national groups, including the group of the United States, whereas
the United States Government would not have participated in the making of the reservation.
That was perhaps not a very serious point. But why should such complications be created
when it was possible to avoid them ?

M. RoLIN (Belgium) suggested that the discussion might be concluded, for the question
was not of sufficient importance to warrant an indefinite prolongation of the debate.

He wished, however, to reply to M. Politis. He did not think that the expression *‘ recom-
mends ”’ should be altered. The Conference was not giving an authoritative and binding
interpretation ; it was merely expressing a recommendation that the articles, or rather the
spirit of the articles—he would emphasise that word in M. Politis’ new draft-—should be inter-
preted in the manner indicated by the Conference. It was expressing a wish to be communicated
to the national groups, a wish interpreting, as had not previously been the case, Articles 2
and 39 of the Statute. It was expressing a recommendation by saying : ‘‘ In conformity with
the spirit of these articles oL

Replying to M. Raestad, he added that, the expression being of a personal nature, and
Mr. Root having participated in the work of the Committee and the drafting of that recommen-
dation, nobody could be offended if the Conference confirmed it. The words ‘“ required qualifi-
cations ”’ having been omitted, the Conference could not seem to be imposing, through the
Secretariat, any given interpretation on the national groups. It was not making it obligatory
for the latter to give information, in particular, with regard to the linguistic abilities and
practical experience in international law possessed by the candidates. Indeed, it no longer
said that it regarded these qualifications as requisite ; but, since it asked for a general statement
of the careers of the candidates which justified their candidature, it was expressing a hope that
the said qualifications would include practical experience and a knowledge of the languages.

If the national groups accepted this invitation, the statement of careers would include
indications on that point. If not, nominations might be made without any statement of career
and they would still be perfectly valid. Or they might include statements of career without
any reference to Articles 2 and 39, in which case they would still be equally valid.

He thought that such was the juridical nature of the conclusions which the Conference
was asked to adopt, and that it could adopt them without any fear of exceeding its powers.

The PRESIDENT agreed that the matter had in all probability been sufficiently
discussed. If M. Pilotti did not insist further, a vote might be taken, if a vote were necessary.

M. RaestaD (Norway) asked that a vote should be taken in order that he might have an
opportunity of voting against the motion.

The recommendation was adopted, with the modifications proposed by M. Politis, the Danish,
Norwegian and Swedish delegations voting against.

8. Permanent Functioning of the Court.

The revised text of Article 23 was read as follows :

‘¢ The Court shall remain permaneritly in session except during the judicial vacations,
the dates and duration of which shall be fixed by the Court at the end of-each year for
the following year.

“ Members of the Court whose homes are situated at more than five days’ normal
journey from The Hague shall be entitled, apart from the judicial vacations, to six months’
leave every three years.

‘“ Members of the Court shall be bound, unless they are on regular leave or prevented
from attending by illness or other serious reason duly explained to the President, to hold
themselves permanently at the disposal of the Court.”

The PRESIDENT pointed out that the new text of Article 23 had been explained by M.
Fromageot very clearly at an earlier meeting. He therefore did not think it necessary to
give any further explanations and he invited the members of the Conference to submit their
views.

M. Crao-CHu Wu (China) pointed out that the latter part of the first paragraph of Article
23 said, in regard to the vacations, that the dates and duration were to be fixed by the Court

at the end of each year for the following year. Did that refer to the calendar or to the judicial
vear ? .



In the second place, and that was perhaps the more important point, why should the
judicial vacations be fixed from year to year and not made permanent ? As he understood it,
the whole purpose of the change was the idea of permanency. He therefore thought that
the judicial vacations should be fixed, and only changed in exceptional circumstances. He
was considering particularly the case of countries like his own which were very distant from
The Hague. In the preparation of cases for submission to the Court, it was very important
sometimes to know exactly when the Court would be in session and when it would be on vaca-
tion. He therefore sought enlightenment as to the reason for fixing the duration of these
vacations from year to year.

M. RAESTAD (Norway) observed that his country had submitted an observation in connec-
tion with the same paragraph, but in the opposite sense to that of the Chinese delegate. His
country thought that it might very well prove impossible to foresee the division of the Court’s
work for the ensuing year. There might be a great deal to do in one term and much less work
in another term. It was for this reason that it had suggested the omission of the words * at
the end of each year for the following year ”’. The sentence would then run : ‘“ The Court
shall remain permanently in session except during the judicial vacations, the dates and duration
of which shall be fixed by the Court ”. Such wording would allow greater freedom, even in
the sense referred to by the delegate of China.

He did not wish to make a proposal but merely to draw the Conference’s attention to the
point. He thought the last words of the first paragraph might be omitted.

Sir William Ewart GREAVES (India) said he would like to offer one suggestion for the
consideration of the Conference. He, too, like the honourable delegate for China, represented
a country situated at a great distance from The Hague, and he wondered whether it would
not be possible to add at the end of the second paragraph of Article 23 : ‘‘ the time taken in
travelling from The Hague to their homes by the quickest route’’. In other words, whether
it would not be possible, with regard to the six months’ leave which anyone who lived at
more than five days’ distance from The Hague was entitled to take every three years, to add.
the time of journeying from The Hague by the quickest route to that person’s home.

He hoped the day would come when an Indian would be invited to sit on the Court at
The Hague, when an Indian judge would be appointed for nine years. He would be entitled
every three years to six months’ vacation; in other words, he would be expatriated from
India for nine years and would be entitled to eighteen months’ leave during that period. But
much of that time would be taken up in travelling from The Hague to any of the large centres
in India from which such a judge would be chosen, and the six months’ leave would be a good
deal shortened if he were not granted the additional time necessary for travelling from The
Hague to his home and back. The position was even more serious in the case of some other
countries, for instance, New Zealand and Australia, and he supposed many of the South
American States.

If his proposal commended itself to the Conference, it might be possible to add something
to the second paragraph of Article 23, such as: * and to such additional leave as shall represent
the time taken in proceeding by the quickest route from The Hague to their homes .

Of course the day was coming, he supposed, when travelling by air to all parts of the world
would be feasible, in which case people would not have to spend much time travelling. But
matters had to be taken as they were at present, and he suggested—he did not want to press
it on his colleagues—that the Conference might consider, in the interests of those who might
be appointed from distant parts of the world, whether it would be possible to give an additional
consideration so far as leave was concerned.

Sir Cecil Hurst (British Empire) remarked that he had intended to say a word with
reference to the point raised by his Chinese colleague. He thought the point was a good one
and that the wording as at present proposed was not the best. He ventured to suggest, as an
alternative : ‘‘ the dates and duration of which shall be fixed in the Rules of Court ”’. He
thought this text was a compromise between the two suggestions that had been made.

There was the following advantage in fixing the dates and duration of the vacation in
the Rules of Court. The Rules of Court were printed in the volume that contained the Statute.
It was, however, desirable for the practitioners and Governments who would be concerned
with the preparation of cases that were coming before the Court that all the world should
know the exact period and dates of the vacation. If the vacation were merely fixed by the
Court, it would be published only in some separate document which it might not be so easy
to see. If the text were included in the Rules of Court, it would be there for all the world to
see. He thought this procedure better than including the text in the Statute ; this would mean
that no change could be made without the elaborate process of a new Protocol which would
have to be ratified by all the States. In the existing Statute which provided that the Court
should meet on June 15th, there was a provision to the effect that that date could be changed
by the Rules of Court. The addition of the words * Rules of Court ” would mean that the
text was being kept within the original framework of the Statute. His colleague, M. Wu, had
authorised him to state that he would be content with that change.

The PRESIDENT was very glad to hear that the Chinese delegate was prepared to accept
the compromise suggested by Sir Cecil Hurst. Was M. Raestad of the same opinion ?

Mr. RAEsTAD (Norway) replied that he was.



M. Pouitis (Greece) thought that at that juncture in the discussion it was no longer
necessary_to reply to the Chinese delegate’s question concerning the. reasons for which the
Committee had proposed the new draft. He thought the Conference would agree not to insert
in the Statute either the date or the duration of the vacation and would leave the Court to
fix both.

The only remaining difference of opinion was whether a definite provision should
be inserted in the Rules of Court or whether the Court should be allowed greater freedom and
enabled to fix for itself, whenever it thought necessary, the period of its vacation.

A decision in the Rules would certainly have some advantages, but it would also have
certain disadvantages. Sir Cecil Hurst had pointed out the advantages. One of the dis-
advantages would be that the Rules could not easily be modified. A discussion on an alteration
in the Rules might last for a long time, and any further change would lead to further discussion.
In a period of nine years, the Court had only made two alterations in its original Rules.

He hoped that the business of the Court would continually increase. If at the present
time the Court were able to accord itself a fairly long vacation either in the summer or at
Christmas or Easter, a few years hence it might have so much work to do that it would be
obliged to shorten its vacations. Possibly, also, experience might show that many of the
Governments which would be its clients would prefer the summer to the winter period.

It would be very difficult to include a decision on that point not only in the Statute, on
account of its immutability, but even in the Rules of Court, which themselves were not easy
to alter. Possibly, before its vacation began each year, the Court might indicate the programme
of its work for the following year. The question still remained as to how the Governments
could be informed. He thought that would not be difficult. The decision would be public
and would be reproduced in the Press, without prejudice of course, to the various forms of
official notification.

He therefore proposed that the last words of the first paragraph of the new Article 23
should be omitted. The article would then read : ‘ The Court shall remain permanently
in session, except during the judicial vacations, the dates and duration of which shall be fixed
by the Court .

The PRESIDENT pointed out that, in practice, M. Politis’ proposal and that of Sir Cecil
Hurst would produce almost the same result. Ifit were decided that leave should be determined
in the Rules, it would probably be arranged that there should be included in the Rules a
general provision including the possibility of allowing for exceptions if the number of cases
to be heard was too great or concentrated in some particular period of the year. On the other
hand, if the text proposed by M. Politis were adopted, it would not constitute an obstacle,
since the reference to the Court was to be taken in its widest sense. In those circumstances,
he ventured to ask Sir Cecil Hurst whether he could agree to M. Politis’ text, which would
lead to practically the same result as his own.

Sir Cecil HURsT (British Empire) said that, if that was the general opinion, he was prepared
to accept M. Politis’ suggestion. It was M. Wu, however, who had raised the point, and he
hoped that, if he withdrew his amendment, it would be with M. Wu’s concurrence.

M. CHA0-CHU Wu (China) confessed that, when making up his mind on the point, he had
thought his objection could be removed by omitting the last few words, namely, by adopting
the formula endorsed by the President. But Sir Cecil Hurst had, in conversation, persuaded him
to adopt his own point of view. However, he quite agreed that there was really not much
difference between the two formule, and, if the majority of his colleagues thought M. Politis’
formula the best, he was ready to accept it, particularly as it was his original suggestion.

The first paragraph of the revised text of Article 23, as amended by M. Politis, was adopted.

M. Poritis (Greece) thought that the observation made by the delegate of India merited
careful consideration. His suggestion might be met by slightly re-drafting the text of para-
graph 2 ; it read :

‘“ Members of the Court whose homes are situated at more than five days’ normal
journey from The Hague shall be entitled, apart from the judicial vacations, to six
months’ leave every three years, not including the time spent in travelling.”

The PRESIDENT asked whether Sir William Greaves could agree to that text.

Sir William Ewart GrReaVEs (India) said that he could.

The PRESIDENT observed that everyone agreed to state that the duration of the journey
would be the normal duration as specified in the second paragraph of the revised text.

The revised text of Paragraph 2 of Article 23, as amended by M. Politis, was adopted.

M. BoTeLLA (Spain) said that, in order to avoid any misunderstanding, he thought it
necessary to have an official interpretation of the exact meaning of the article. It was stated
that *‘ the Court shall remain permanently in session ’. Did that mean that all the members

of the Court would be obliged to have their residence at The Hague ? Or might they remain
at home awaiting a summons to attend the Court ?

M. Poritis (Greece) explained that, when it was stated that the Court should remain
permanently in session and its members should be permanently at the disposal of the Court,



unless on regular leave, that meant that, if they foresaw there would be no business, they might
leave The Hague. But they might only do so if they were absolutely certain that there would
be no business during their contemplated absence, and if they did not go too far away, so
that the President might recall them by telegram if he desired their presence.

When the draft had been prepared, an endeavour had been made to indicate a minimum
—namely, that a judge must be at The Hague forty-eight hours after the President had sum-
moned him. But, on reflection, it had been decided that it was impossible to fix too rigid a
period. That a judge should be three days’ journey away, from The Hague, for instance,
would not be inadmissible, The judge must be at the disposal of the Court when the latter
called upon him. But that did not imply compulsory residence at The Hague when there was
nothing to do. : :

M. BoteLLA (Spain) said that the explanation given was safisfactory. He regretted,
however, that the only result of that explanation for members of the Court whose homes
were not quite near The Hague would be that they would have to stop at The Hague.

M. Osusky (Czechoslovakia) said that even further explanations than those just given
by M. Politis would be found in paragraph 2. Provision was made for special leave for those
whose homes were situated at more than five days’ normal journey from The Hague. It
might be deduced from ‘that that judges whose homes were situated at a distance of less
than five days’ journey might go home practically whenever they liked.

The PRESIDENT asked, in connection with paragraph 3, what was meant exactly by
‘“ regular leave .

M. FromaGEOT (France) said that this was leave accorded in the regular course of events.
It meant ‘“ ordinary "’ leave as opposed to ‘‘ extraordinary ”’ leave.

The PRESIDENT asked whether judges might be summoned during the judicial vacations.

M. FroMAGEOT (France) said that the regular leave might be six months; but there
might also be sick leave. Judicial vacations were not leave, and quite possibly during those
vacations the Court might be called upon to give an advisory opinion on an urgent matter or
have an urgent case laid before it. It would then be the duty of the judges to be present. The
Court must be permanently at the disposal of the Governments. It was impossible to foresee
what political or other circumstances might arise. At any moment the Court might be called
upon to lend its services, pacify a dispute, or give an urgent opinion to the Council. It was to
be hoped that the Court would thenceforth work on those lines, so that, in the future, months
would not elapse before the Court could be convened.

. The revised text of Article 23 as amended was adopted, the Cuban delegate voting against.

9. Manner of forming the Court.

The revised text.of Article 25 was read as follows :

“ The full Court shall sit except when it is expressly provided otherwise.

‘“ Subject to the condition that the number of judges available to constitute the
Court is not thereby reduced below eleven, the Rules of Court may provide for allowing
one or more judges, according to circumstances and in rotation, to be dispensed from
sitting.

“ Provided always that a quorum of nine judges shall suffice to constitute the Court.”

The PRESIDENT observed that the revised text of Article 23 foreshadowed the possibility
of the judges not all being present, and that the number eleven would be a normal number.
On Mr. Root’s proposal, the principle had been introduced, that one or more judges might
be dispensed from sitting, in order to prepare other cases. Thus the quorum of nine was
reached. That was the reply to the question raised on the previous day by the Portuguese
delegate. -

The revised text of Article 25 was adopted.
10 and 1I. Special Chambers for Labour Cases and for Transit and Communications Cases.

The revised texts of Articles 26 and 27 were read as follows :

Article 26. — *“ Labour cases, particularly cases referred to in Part XIII (Labour)
of the Treaty of Versailles and the corresponding portions of the other Treaties of Peace,
shall be heard and determined by the Court under the following conditions :

* The Court will appoint every three years a special chamber of five judges, selected
so far as possible with due regard to the provisions of Article 9. In addition, two judges
shall be selected for the purpose of replacing a judge who finds it impossible to sit. If
the parties so demand, cases will be heard and determined by this Chamber. In the
absence of any such demand, the full Court will sit. In both cases, the judges will be
assisted by four technical assessors sitting with them, but without the right to vote, and
chosen with a view to ensuring a just representation of the competing interests.

* The technical assessors shall be chosen for each particular case in accordance with
rules of procedure under Article 30 from a list of ‘ Assessors for Labour Cases’, composed
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of two persons nominated by each Member of the League of Nations and an equivalent
number nominated by the Governing Body of the Labour Office. The Governing Body
will nominate, as to one-half, representatives of the workers and, as to one-half, represen-
tatives of employers from the list referred to in Article 412 of the Treaty of Versailles
and the corresponding articles of the other Treaties of Peace.

“ Recourse may always be had to the summary procedure provided for in Article 29,
in the cases referred to in the first paragraph of the present article, if the parties so request.

‘“ In Labour cases, the International Office shall be at liberty to furnish the Court
with all relevant information, and for this purpose the Director of that Office shallreceive
copies of all the written proceedings.”

Article 27. — *“ Cases relating to transit and communications, particularly cases
referred to in Part XII (Ports, Waterways and Railways) of the Treaty of Versailles and
the corresponding portions of the other Treaties of Peace, shall be heard and determined
by the Court under the following conditions :

““ The-Court will appoint every three years a special Chamber of five judges, selected
so far as possible with due regard to the provisions of Article 9. In addition, two judges
shall be selected for the purpose of replacing a judge who finds it impossible to sit. If the
parties so demand, cases will be heard and determined by this Chamber. In the absence
of any such demand, the full Court will sit. When desired by the parties or decided by
the Court, the judges will be assisted by four technical assessors sitting with them, but
without the right to vote.

““ The technical-assessors shall be chosen for each particular case in accordance with
rules of procedure under Article 30 from a list of * Assessors for Transit and Communica-
;ilons Cases’, composed of two persons nominated by each Member of the League of

ations.

‘“ Recourse may always be had to the summary procedure provided for in Article 29,
in the cases referred to in the first paragraph of the present article, if the parties so
request.”

M. p’AviLa DE Lima (Portugal) said he did not wish to interfere with the structure of the
report of the Committee of Jurists, but there was a point on which he wished to consult the
Conference or the Rapporteur. He referred to the ex-officto intervention of the International
Labour Office, which Office was authorised to acquaint itself with all the documents of the
case. Those who had court experience were aware that in ordinary courts the calling of experts
was never compulsory, but wa’s left to the judge’s discretion. In the present case, he thought
it would also be preferable to say that the Court might consult the International Labour Office
whenever it deemed such a course necessary.

M. Coun (Denmark) said that, without wishing to amend Article 27, he would like to put
forward a recommendation which might perhaps be takeninto consideration at some future date.

The Danish Government would have preferred the abolition of the special Chamber, for
transit and communications cases referred to in Article 27. This Chamber had never sat
up to the present, and the Danish Government would prefer that there should be constituted
in its place a special Chamber for international commercial disputes ; for instance, questions
connected with the most-favoured-nation clause, dumping, etc. Those questions were daily
b?fcoming more important. Such a Chamber would be of great use in guiding the trend of these
affairs.

It was the custom of the Danish Government to insert as far as possible in allits commercial
treaties a clause stipulating that the Permanent Court had jurisdiction, not only as regarded
the interpretation, but also as regarded the execution of treaties and conventions.

M. Poritis (Greece) pointed out to the Portuguese delegate that the Committee of Jurists
had not in any way touched the existing provision in the Statute concerning the part to be
played by the International Labour Office. It had thought that that was a minimum which
might be maintained, since far wider claims had been submitted by the International Labour
Office, claims which the Committee had not thought it advisable to admit. If the article in
question were modified in any way without very imperative reasons, enormous difficulties
would be encountered. It would consequently be wiser to leave the text as it stood.

The revised text of Articles 26 and 27 was adopted.

12. Chamber for Summary Procedure.

The revised text of Article 29 was adopted as follows :

* With a view to the speedy dispatch of business, the Court shall form annually a

" Chamber composed of five judges who, at the request of the contesting parties, may hear

and determine cases by summary procedure. In addition, two judges shall be selected
for the purpose of replacing a judge who finds it impossible to sit.”

13. National Judges.
The revised text of Article 31 was read as follows :

‘¢ Judges of the nationality of each of the contesting parties shall retain their right to
sit in the case before the Court. .

*“ If the Court includes upon the Bench a judge of the nationality of one of the parties,
the other party mav choose a person to sit as judge. Such person shall be chosen preferably
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from among those persons who have been nominated as candidates as provided in Articles
4 and 5.

*“ If the Court includes upon the Bench no judge of the nationality of the contesting
parties, each of these parties may proceed to select a judge as provided in the preceding
paragraph.

‘ The present provision shall apply to the case of Articles 26, 27 and 29. In such cases,
the President shall request one or, if necessary, two of the members of the Court forming
the Chamber to give place to the members of the Court of the nationality of the parties
concerned, and, failing such or if they are unable to be present, to the judges specially
appointed by the parties.

* Should there be several parties in the same interest, they shall for the purpose of the
preceding provisions be reckoned as one party only. Any doubt upon this point is settled

. by the decision of the Court.
"¢ Judges selected as laid down in paragraphs 2, 3 and 4 of this article shall fulfil the
conditions required by Articles 2, 17 (paragraph 2), 20 and 24 of this Statute. They shall
take part in the decision on terms of complete equality with their colleagues.”

The PRESIDENT observed that the Conference had read the reasons for which it was
considered undesirable to reconsider the question of national judges. The Committee had
maintained the existing provisions and had inserted a paragraph stating that the system also
applied to the special Chambers. :

M. Conn (Denmark) said that he had a short observation to offer with regard to this
article. It was agreed that the object of the work of the Conference was not to change the
essential structure of the Permanent Court of International Justice, but only to make such
amendments as had been shown by experience to be necessary or desirable.

The Danish Government adhered to the drafts prepared by the Committee of Jurists
with regard to the new Article 31. That did not mean, however, that the question was one
for which a different solution could not be contemplated. He did not maintain the view that
it would be desirable entirely to forego the co-operation of national judges. He was aware
that more or less decisive arguments could be invoked in favour of such co-operation. But
if it were desired to maintain the provision, the two parties to the dispute should be placed on
an equal footing. '

1t could hardly be denied that a State which had a representative of its own nationality
among the permanent members of the Court was in a much more advantageous position
than the State which had appointed a national judge for an isolated case only. The latter’s
representative could not immediately acquire the same authority and influence in the Court
nor be so fully acquainted with the Court’s procedure. It would, therefore, perhaps be a
more satisfactory system if the two parties to the dispute could appoint a national judge in
each case, the permanent member, a national of one of the two parties, retiring from the Bench
during the consideration of the dispute in question. That would only be a further application
of the rule laid down in Article 31, paragraph 3, of the Statute with a view to ensuring absolute
equality as between the parties to the dispute.

. The PRESIDENT observed that the Danish delegate’s statement would appear in the
inutes.

The revised text of Article 31 was adopted.

14. Salaries of Judges.
The revised text of Article 32 was read as follows :

“ The members of the Court shall receive an annual salary.

* The President shall receive a special annual allowance.

“ The Vice-President shall receive a special allowance for every day on which he
acts as President. : .

‘“ The judges appointed under Article 31, other than members of the Court, shall
receive an indemnity for each day on which they sit.

‘“ These salaries, allowances and indemnities shall be fixed by the Assembly of the
League of Nations on the proposal of the Council. They may not be decreased during
the term of office
c ‘“ The salary of the Registrar shall be fixed by the Assembly on the proposal of the

ourt.

‘“ Regulations made by the Assembly shall fix the conditions under which retiring
pensions may be given to members of the Court and to the Registrar, and the conditions
unfdex;1 which members of the Court and the Registrar shall have their travelling expenses
refunded.

*“ The above salaries, indemnities and allowances shall be free of all taxation.”

The PRESIDENT observed that this question was one to which M. Fromageot had already
referred in his statement. All the members of the Conference were aware of the present system.
That system had been modified as the result of amendments to previous articles. He did not
think it would be necessary to call for a statement of the reasons for which the new text of
Article 32 had been proposed.

The revised text of Article 32 was adopted.

The PRESIDENT thought that the Conference would agree that the question of the applica-
tion of Article 32, in particular the Assembly resolution which would be necessary in a matter



connected with credits, should be dealt with by the Assembly itself—in the Fourth Committee
in the first instance.

M. Osusky (Czechoslovakia) pointed out that the Council had, at its Madrid session,
referred the question to the Supervisory Commission. The latter had prepared a report which
would be submitted to the Assembly.

M. PoLitis (Greece) asked whether the report was favourable.
M. Osusky (Czechoslovakia) replied that it was.
The PRESIDENT added that certain rules had been adopted with regard to details.

M. Osusky (Czechoslovakia) said that the Commission had proposed that the Assembly
shogld adopt the system, but that certain details had had to be brought into line with it.

15. Contributions of States not Members of the League of Nations.
The PRESIDENT pointed out that no modification was proposed to Article 35. He thought

the Conference would accept the reasons put forward by the Committee of Jurists.
Agreed.

16. Amendment to No. 4 of Article 38.
The PRESIDENT said that there was only a small drafting change in the French text of
No. 4 of Article 38, which read as follows :

*“ Sous réserve de la disposition de l'article 59, les décisions judiciaires et la doctrine
des publicistes les plus qualifiés des différentes nations, comme moyen auxiliaire de déter-
mination des régles de droit.” °

The words * différentes nations”’ having been omitted from the French text, it was

proposed that they should be re-inserted in order to bring that text into line with the English
text.

The revised French text of No. 4 of Article 38 was adopted.

17.  Procedure.

The revised text of Article 39, paragraph 3, was read as follows : :
‘“ The Court may, at the request of any party, authorise a language other than
French or English to be used.”

The PRESIDENT observed that in- this case also a slight change had been inserted which
was intended to make it quite clear that the Court could, at the request of any one party,
authorise a language other than French or English to be used.

He thought that that was already the admitted procedure of the Court.

The revised text of Article 39, paragraph 3, was adopted.

18. Communication of Applications.

The revised text of Article 40, paragraph 3, was read as follows :
‘“ He shall also notify the Members of the League of Nations through the Secretary-
General, and also any States entitled to appear before the Court.”

The PRESIDENT said the proposal was to add to Article 40—which defined the manner in
which disputes were laid before the Court—that the States entitled to appear before the Court
should also be notified. :

The revised text of Article 40, paragraph 3, was adopted.

19. Direction of the Hearing.

The revised text of Article 45 was read as follows :

“ The hearing shall be under the control of the President or, if he is unable to
preside, of the Vice-President ; if neither is able to preside, the senior judge shall preside. "’

The PRESIDENT pointed out that, in the present case, the proposal was to make an
alteration in the English text of Article 45 to bring it into line with the French text.

The revised English text of Article 45 was adopted.

20. Advisory opinions.

The new Articles 65, 66, 67 and 68 were read as follows :

Article 65. — ‘ Questions upon which the advisory opinion of the Court is asked
shall be laid before the Court by means of a written request, signed either by the President
of the Assembly or the President of the Council of the League of Nations, or by the
Secretary-General of the League under instructions from the Assembly or the Council.



“ The request shall contain an exact statement of the question upon which an
opinion is required and shall be accompanied by all documents likely to throw light upon
the question.”

Article 66. — ““ 1. The Registrar shall forthwith give notice of the request for an
advisory opinion to the Members of the League of Nations, through the Secretary-
General of the League, and to any States entitled to appear before the Court.

““ The Registrar shall also, by means of a special and direct communication, notify
any Member of the League or State admitted to appear before the Court considered by
the Court (or, should it not be sitting, by the President) as likely to be able to furnish

" information on the question, that the Court will be prepared to receive, withina time-
limit to be fixed by the President, written statements, or to hear, at a public sitting
to be held for the purpose, oral statements relating to the question.

‘“ Should any State or Member referred to in the first paragraph have failed to
‘receive the communication specified above, such State or Member may express a desire
to submit a written statement, or to be heard ; and the Court will decide.

““ 2. States or Members having presented written or oral statements or both shall
be admitted to comment on the statements made by other States or Members in the form,
to the extent and within the time-limits which the Court or, should it not be sitting, the
President shall decide in each particular case. Accordingly, the Registrar shall in due
time communicate any such written statement to States or Members having submitted
similar statements.” ' '

Article 67. — ¢ The Court shall deliver its advisory opinions in open Court, notice
having been given to the Secretary-General of the League of Nations and to the represen-
tatives of States and Members of the League immediately concerned.”’

Article 68. — ‘“ In the exercise of its advisory functions, the Court shallapply Articles
65, 66 and 67. It shall further be guided by the provisions of the preceding chapters of
this Statute to the extent to which it recognises them to be applicable to the case.”

The PRESIDENT said that it was necessary to supply another slight omission in the Statute.
The existing Statute contained no reference to an extremely important part of the Court’s
work, namely, the giving of advisory opinions. Thus Article 14 of the Covenant was the only
rule applying to that matter. The aim of the new Articles 65, 66, 67 and 68 was, so to speak,
to consecrate the usage which had grown by introducing into the Statute a number of very
important articles which the Court had found itself obliged to include in its Rules. There was
a final provision to the effect that, in addition to the proposed articles, the Court should be
guided by other articles of the Statute in connection with advisory opinions. He ventured to
draw the attention to the letter sent by the Director of the International Labour Office to the
Secretary-General of the League (Annex 7).

M. FroMAGEOT (France) asked to make a statement with regard to that document. The
Conference would doubtless remember that Article 73 of the Rules of Court laid down that,
in the matter of advisory opinions, the request should be communicated to all the Members of
the League, to all States entitled. to appear before the Court and to certain international
organisations. ,

Those words were not to be found in the new text of Article 66. Rightly or wrongly,
they had been deliberately omitted as a result of the observations submitted to the Committee
by the President and Vice-President of the Court of Justice. The existing formula had seemed
to be too comprehensive and liable to produce misunderstandings. Since, however, the Inter-
national Labour Office might come to be disregarded, the Director of that Office had expressed
his criticisms in the document to which the President of the Conference had just referred.
The Director had drawn the attention of the Committee to the importance he attached to
receiving notification of any admissible applications which might concern him. He therefore
asked that the Registrar should send notification not only to every Member of the League
?)I};il to every State entitled to appear before the Court, but also to the International Labour

ce.

There did not seem to be any drawback in drafting the second paragraph of Article 66
thus:““also . . . notify any Member of the League or State admitted to appear before the
Court, as also the International Labour Office, considered by the Court (or should it not b
sitting, by the President) as likely to be able to furnish information on the question . . .”

In this way the wishes of the International Labour Office would be met and the possibility
of abuses which might arise if more comprehensive terms were used would be avoided.

M. RoLiN (Belgium), said he was rather surprised at M. Fromageot’s communication.
The Director of the International Labour Office had pointed out to the Committee that in
labour questions the Court had not merely sought the opinion of the Labour Office but also
of international trade union organisations. The present text would make it impossible for the
Court to ask for such an opinion, and he would be astonished if the Director of the International
Labour Office were so readily to renounce a procedure which had given every satisfaction.

He therefore asked for the addition to the words ‘“ as also the International Labour
Office ” of the words ¢ and international organisations ". .

Sir Cecil HursT (British Empire) ventured to suggest that M. Fromageot’s proposal, in
order to satisfy the demand of the International Labour Office, seemed to go rather far.
Would it not be sufficient if a provision were inserted more on the lines of the last paragraph
of Article 26 ? Was it really necessary that the International Labour Office should be
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introduced as a recipient of documents in cases which might not have the faintest connection
with the work of the International Labour Office or labour cases ?

The PRESIDENT pointed out that the Conference was considering only labour questions.
He thought it was agreed that the International Labour Office did not require to receive
documents on any matters other than labour matters.
M. FromacGeoT (France) said that obviously that was so. If an advisory opinion were
asked of the Court regarding a frontier question, the International Labour Office would not
seem to be particularly interested.

The PRESIDENT noted that it was a matter of drafting.

M. DE PIMENTEL BRANDAO (Brazil) asked whether it would not be desxrable to consult
the Director of the Internatlonal Labour Office.

The PRESIDENT replied that this representative was present.

It was necessary to ascertain whether the Conference really wished to go as far as M.
Rolin proposed. Would it not be sufficient to specify in the Protocol that the fact that a
certain number of international bodies, States, and the International Labour Office had been
mentioned by name did not preclude the possibility of the Court hearing certain natural or
juristic persons whose identity could not, at that moment, be foreseen ? The article should
not be regarded as restricting the Court’s possibility of hearmg, which 'must be as extensive
as possible. If this were said in the report it would meet M. Rolin’s desire.

M. FroMaGEOT (France) asked the representatxve of the International Labour Office
to give his views on this point.

M. MoreLLET (International Labour Office) said that the Labour Office’s chief desire
was that there should be no change in the procedure followed up to the present. The Rules of
Court had employed a somewhat vague expression, probably on purpose, “ the international
organisations . Those included, on the one hand, an official organisation, the International
Labour Organisation, and, on the other, unofficial organisations such as the international
trade unions. The Court had already pronounced four times on labour questions, and on each
occasion had consulted international organisations.

If the text proposed by the Committee of Jurists were adopted the Court would not be
prevented from consulting the international organisations.

At the same time, the proposed modification might be interpreted in a restrictive sense.
The existing Rules of the Court provided for the consultation of international organisations,
but the proposed text did not. That was what alarmed the International Labour Office, and
at the meeting of its Governing Body both employers’ and workers’ delegates had expressed
the hope that no change would be made in the procedure so far followed.

If the Minutes of the Conference mentioned that it was not the Conference’s intention
to preclude the consultation of international organisations or to modify the procedure hitherto-
followed, the International Labour Office would be satisfied.

M. FroMAGEOT (France) pointed out that, in the artlcle under discussion, it was not a
question of consulting any given organisation, but only of notifying a request, addressed to
the Court, to one of those organisations.

The Court could always consult the International Labour Office under Article 26 and
Article 68.

M. RoLiN (Belglum) said that he was more than ever convinced of the inexpediency of
omitting the words ‘‘ international organisations ”. Even if it were necessary to transfer
to the Statute certain articles originally in the Rules of Court which limited the bodies to
whom requests for opinions might be communicated, he did not think that this could ever
be taken to mean-—even if it were stated in a Protocol—that the Court would still be free
to communicate the request to other international organisations in addition to all the organi-
Satlons named.

A second observation was that, contrary to what had just been said, Article 26 of the
Rules of Court, which might be regarded as vaguely implied in Article 68, undoubtedly
referred to the Internatlonal Labour Office, but did not refer to the other labour organisations.

Those other international organisations were not merely the international trade unions.
He ventured to point out that at present there was a very large number of international
bodies ; for instance, the Red Cross, the Institute of Intellectual Co-operation and the Institute
of Agrlculture which might be very directly concerned in a request for an advisory opinion
or might even address one on their own account to the Council. It would be most regrettable
if the proceedings were not regularly submitted to them at the outset so as to enable them to
offer an opinion.

It must be realised that they were no longer dealing with a League of Nations which only
comprised independent nations ; there was gradually being built up a veritable international
administration, beginning with the Secretariat of the League. If a dispute in any way affected
the Secretariat of the League of Nations as an administration, he considered that it, too,
should be notified of the request for an advisory opinion and should be heard.
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He added that that would chiefly be the case in regard to labour questions, and specially
in regard to requests for advisory opinions, since the Labour Organisation had the characteristic
feature of comprising not only States but delegates of the working classes and of the employers’
organisations, and requests for opinions might often concern the organisations themselves
more directly than the States.

Was it not absurd to endeavour to treat in a different manner the international organisations
directly concerned and the States which very often were quite indifferent to the solution of
those: problems ?

He therefare urged the retention of the words ‘* international organisations ". Moreover,
a very important safeguard existed against any risk of abuse—none had yet occurred—which
was that the Court itself could judge how far such a communication was necessary.

He therefore asked that the Court should be trusted to see that notice was only given
to the international organisations directly concerned.

M. Duzmans (Latvia) said that, apart from the restriction that had just been examined,
the Committee of Jurists had introduced another referring to the States Members of the League
of Nations. The text of the Rules provided that the Registrar should automatically notify
all Members of the League and all the States admitted to appear before the Court, whereas
the new draft stipulated that the Court should be entitled to decide itself to whom the com-
munication should be made. He would be glad to know what were the reasons which had led
the members of the Committee of Jurists to make that restriction.

M. Poritis (Greece) said that it was indeed a very important point, and he had to admit
that there was a drafting error. In the text of the Rules transferred to the new draft of the
Statute, the mention of international organisations had been deleted ; but the Committee
had failed to delete also the words *‘ considered as likely to be able ’, which, as a matter of
fact, applied to the international organisations. There could be no doubt that any Member
of the League of Nations and any State admitted to appear before the Court were fully entitled
to take part in the advisory procedure. There now remained the question whether the Con-
ference would maintain the omission of international organisations or whether, as M. Rolin
asked—and he was prepared to accept that view—those organisations should be included ?

The PRESIDENT said that was a drafting question which had engaged the attention of
the 1926 Conference for a long time. In the text of the second paragraph of Article 73 of the
Rules of Court, as contained in the official edition of the Court, the word ‘ jugée "’ occurred,
but that might be a misprint for *“ jugés . The word referred, of course, both to all Members
of the League and to all States admitted to appear before the Court. That was, moreover, the
interpretation which the Court had adopted.

M. RoLIN (Belgium) asked why, if that were so, the text had not been rectified.

The PRESIDENT replied that it was the 1926 Conference which had raised the question
and he thought that the Members of the Court did not wish to change the Statute after it
had been signed in that form.

M. RorIN (Belgium) said that advisory opinions would always be communicated to the
United States of America. Hence, on the principle of equality, it should be asked that advisory
opinions should be notified to all States. He did not think it possible to maintain this difference
of treatment.

M. Pouitis (Greece) reminded the Conference that the debates of the Committee of
Jurists had been attended by the President and Vice-President of the Court. As far as he
remembered, neither of them had pointed out that Article 73 of the Rules contained a misprint,
and it was therefore *‘ jugée "’ that they had read. Hence, in the absence of any evidence to
the contrary, he was obliged to read the text as printed in the official documents of the Court.

M. FroMaGEeOT (France), wished to remind the Conference exactly in what circumstances
the question had been examined during the meeting of the.previous spring, in the presence
of the President of the Court. According to the present Rules :

* The Registrar shall also, by means of a special and direct communication, notify
any Member of the League or States admitted to appear before the Court or international
organisation considered by the Court (or, should it not be sitting, by the President),
as likely to be able to furnish information on the question, that the Court will be prepared
to receive, within a time-limit to be fixed by the President, written statements or to
hear, at a public sitting to be held for the purpose, oral statements relating tothe question.”

On page 76 of the Minutes of the session held at Geneva in March 1929, however, it
would be found that, in reply to M. Urrutia, who had asked him whether the Court interpreted
the second paragraph of Article 73 and the first paragraph of Article 74 of the Rules of Court
to mean that, in principle, international organisations could appear as parties before the Court,
the President of the Court had pointed out ‘‘ that international organisations of the kind
referred to in Articles 73 and 74 could only be admitted in order to give information to the
Court but not to plead. The cases of this kind which had so far arisen concerned a certain
number of employers’ and workers’ organisations.”
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If, however, Article 73 as he had just read it were accepted, those international organisa-
tions appeared as genuine parties, since they were free to submit written statements within
a certain time-limit or to make oral statements at a sitting of the Court. There was, therefore,
an important and marked difference between that right given to international organisations
to plead before the Court and the Court’s right of asking them for information. While it
was natural that the International Labour Office should be called upon to make oral statements,
as had been done when advisory opinions had been asked of the Court in regard to labour
questions, it was equally natural that, in view of the diversity, the large number and the very
different character of those international organisations or trade unions, the Court should
have some hesitation in allowing them to plead at a public sitting, and should prefer simply
to reserve the right to ask them, if ;necessary, for information ; in a word, to apply to them as
experts in order to have sufficient information on a technical point to be able to form an
opinion,

» M. MoreLLET (International Labour Office), in reply to M. Fromageot, said that, in his
opinion, when the President of the Court had replied to M. Urrutia that the international
organisations had never been parties before the Court, he had meant that only States could
be parties before the Court. But, in the case of an advisory opinion, it was sometimes rather
difficult to distinguish who was a party and who was not. Asthe Court did not pass judgment,
in principle, there were no parties. In practice, however, there were; and the Court had
recognised that since it had allowed ad hoc judges to sit in certain cases.

As a matter of fact, the International Labour Office had never been a party before the
Court, but it had sent in written observations. Certain international organisations had found
themselves in the same situation and had submitted oral and written statements like the
International Labour Office. ) .

The International Labour Office’s attitude on the subject was purely conservative.

It simply asked that no change should be made in a procedure which had been found useful
in the past.

M. FroMAGEOT (France) thought that the International Labour Office was particularly
competent to guide the Conference in that very special branch,and, if it thought that the best
solution was to maintain the existing position, he was quite prepared to accept this view.

Sir Cecil HursT (British Empire) thought that the Conference was becoming involved in
a discussion which was too detailed for a Conference of that magnitude. It had before it
a recommendation from the Committee of Jurists. He read on page g of the report of the
Committee of Jurists under Section 20 : ‘‘ The Committee considers that the essential parts
of these provisions should be transferred to the Statute of the Court in order to give them a
permanent character ”. With that principle, he took it, all the Conference was content.
Apparently the Committee had not, as it ought to have done, transferred or proposed to
transfer to the Statute quite the whole of the important element.

The hour was growing late and he was beginning to doubt whether the Conference would
finish its work that night. If that were the case, there would be a further meeting of the Con-
ference, and he would propose that the two gentlemen who acted as Rapporteurs for the
Committee of Jurists, should be invited to prepare, with the help of the representative of the
International Labour Office, before the next meeting, a text for submission to the Conference,
which they were satisfied would follow the lines of the existing Rules of Court and would have
the effect of introducing into the Statute the essential elements of those Rules of Court,
making no change in the substance.

Three or four divergent interpretations of the Rules of Court had been given. He would
have thought that, if the whole of Article 73 were read, it would be perfectly plain. In any
case, if his proposal were adopted, he felt sure that the Conference would have, at the next

meeting, a text which would meet all the requirements of the situation and which all the
delegates would be able to adopt.

The PRESIDENT said that, if there was no objection to Sir Cecil Hurst’s proposal, he would
regard it as adopted.

Adopted.
The PRESIDENT asked whether there were any other proposals concerning Article 68.

Sir Cecil HursT (British Empire) said he was in the President’s hands. The small amend-
ment that he wanted to move to Article 68 was merely a new wording for the purpose of
making the intention of that article more clear. The wording of Article 68 as he understood
it, and as he thought everyone would agree, was intended to mean that, in addition to the
specific provisions of Articles 65, 66 and 67, the Court, in dealing with advisory opinions,
should be guided by this procedure so far as it was laid down in the Statute in contentious
cases—that is, in cases where the parties submitted a dispute to the Court. He thought that
that was without doubt the intention of the Committee of Jurists, and he should also have
thought that it was fairly clear from the text; but he had had occasion to discuss at great
length the whole of the question a few days previously with an enthusiastic gentleman from
across the Atlantic, who had explained to him at length the anxieties which were felt in
America with regard to the whole question of advisory opinions and the hope that was enter-



tained there that the procedure relating to advisory opinions would be assimilated, as much
as possible, to the procedure in contentious cases. Sir Cecil Hurst had replied, * That is
exactly what we have provided in the Statute ', and had read to him this article, and he had
said : ¢ We do not understand it . So Sir Cecil Hurst had said : ““ Very well, I am quite
prepared to ask that the Conference should make the text a little more clear ”, and it was for

that reason that he would suggest that it should read—he was reading the second sentence of
Article 68 :

¢ It shall further be guided by the provisions of this Statute prescribing the procedure
to be followed in contentious cases to the extent to which it recognises them to be
* applicable.”

That he believed to be exactly what was intended. He believed it also to be the only
correct interpretation of those words; and, therefore, if the sentence could be made a little

plainer, and if by so doing the Conference could do good, he suggested it would be wise to
make this small change.

M. RaEsTAD (Norway) said he would like to have time to think over the proposal just
made by the delegate of the British Empire, because the word ‘‘ procedure * did not cover all
that was indicated in the previous chapters.

The PRESIDENT said that the text proposed by Sir Cecil Hurst would be distributed and
discussed at the next meeting.

M. FroMAGEOT (France) wished to second Sir Cecil Hurst’s proposal. He had also had a
conversation with the person mentioned by Sir Cecil Hurst. He thought that, if the Conference
adopted the text proposed, it would reassure its friends across the Atlantic. ’

13. Question of the Appointment of a Drafting Committee.

The PRESIDENT said the Conference, having completed its first reading of the revised
articles of the Statute, it would now be necessary to draw up a Protocol in which those articles
would be ratified. In 1920, there had been an Assembly resolution, a Statute and a Protocol
of Signature. That Protocol still remained to be drawn up. He did not think that that was
the work of a large Conference like the present one. It would be preferable to set up a small
Committee to prepare the document with the help of M. Fromageot and M. Politis. Did the
Conference wish to appoint such a Committee or leave it to the General Committee to do so ?

The Conference agreed that its General Committee should appoint a Drafting Committee. *
(The meeting rose at 6.15 p.m.)

FIFTH MEETING (PUBLIC).

Held on Thursday, September 12th, 1929, at 10 a.m.

President : Jonkheer W. J. M. vaN EvYsINGA.

14. Revision of the Statute of the Permanent Court of International Justice (continuation) :
Report of the Drafting Committee.

The PRESIDENT said that the Conference would remember that, at the last plenary
meeting, it had instructed the General Committee to appoint a Drafting Committee. The
latter had met on several occasions and the Conference had before it the results of its work
in document C.A.S.C.10 (Annex 8).

He proposed that the document should be read point by point, but before this was done
the delegate of Norway wished to speak on a point of order.

M. RaesTAD (Norway) pointed out that the recommendation in regard to the qualifica-
tions required of the candidates proposed by the national groups had been adopted by the

Conference at its fourth meeting, but that no mention had been made of this vote in the
Minutes.

! The delegates appointed by the Bureau to serve on the Drafting Committee were :
M. José Lobo p’AviLa DE Lima (Portugal),
M. Guillermo pE Branck (Cuba),
Dr. G6ppERT (Germany),
Sir Cecil Hurst (British Empire),
Sir William Harrison MooRE (Australia),
M. Pirortr (Italy),
M. RAestaDp (Norway),
M. RoLiN (Belgium),
M. YosHipDA (Japan),

to whom were added MM. FrRoMAGEOT and PoLiTis as Rapporteurs of the Committee of Jurists and
Jonkheer vaAN EYSINGA as President of the Conference.

M. de Blanck did not attend the meetings of the Drafting Committee.
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On behalf of the delegations of Norway, Sweden and Denmark, he moved that a vote
by roll-call should be taken:

The PrRESIDENT reminded the Conference that it had voted by members rising in their
places ; but, as this subject was again on the agenda, there was no objection to acting on M.
Raestad’s motion. If there was no objection, the Conference would therefore vote on this
question by roll-call.

This proposal was adopted.

The PRESIDENT proposed that the Conference should now proceed to study the Drafting
Committee’s report. As would be seen, and in order to reproduce the existing provisions of
the Rules of the Court, a slight modification had been proposed in the text adopted at the
first reading concerning ‘advisory opinions.

The new text of Articles 66, 67 and 68 as revised by the Drafting Committee were before
the Conference.

The President drew attention to a slight modification in Article 68. The Conference would
remember that an agreement had been reached on the substance of the question, and that all
that was needed was to find a good formula. Sir Cecil Hurst had suggested one on which there
had been some discussion, and the text proposed to the Conference was now the following:

Article 68. — *‘ In the exercise of its advisory functions, the Court shall apply Articles
65, 66 and 67. It shall further be guided by the provisions of the Statute prescribed to be
followed in contentious cases to the extent to which it recognises them to be applicable.”

M. FROMAGEOT (France) asked permission to give a few explanations regarding this
matter.

When the Court or anyone else was asked for an advisory opinion, it was essential, if
this opinion was to have any value, for the person consulted to have all the relevant documents
and information at his disposal.

In contentious cases, when a decision had to be pronounced, the procedure naturally
had to provide for both parties to be heard ; both parties stated their case, and the judges
therefore had all the arguments before them. The same ought to be the case in advisory
opinions. -

P When an advisory opinion was asked for, the latter could have no value unless the person
consulted could know all the relevant facts of the case in the same way as in contentious cases ;
he should know the arguments of both parties and both parties'should adduce their evidence.

i (It would be quite useless to give an advisory opinion after hearing only -one side. For the
‘opinion to be useful, both parties must be heard. :

It was therefore quite natural to lay down in the Statute of the Court that, in regard to

advisgyy opinions, the Court should proceed in all respects in the same way as in contentious

cases.!

He ventured to make this observation because he thought it was likely to allay certain

apprehensions.

The PrESIDENT reminded the Conference that the Committee of Jurists had drafted the
beginning of this article with the express object of pointing out that these were articles of the
Statute which had to be observed, but that there was something further to be done. It thus
wished to place greater emphasis on the second sentence. This, at any rate, was how he had
understood it.

M. Poritis (Greece) quite understood this point, but he thought it was expressed by the
second part of Article 68. It was rather naive to say that, in the exercise of its advisory
functions, the Court should apply such and such articles. For example, Article 67, which,
according to Article 68, had to be applied in connection with advisory opinions, read as follows :

‘“ The Court shall deliver its advisory opinion in open Court . . . ”
What did the reference in Article 68 add to this ?

The PRESIDENT agreed that it added nothing.

M. Poritis (Greece) thought that in that case it was unnecessary to say it. When a useless
clause was inserted in a text, those who interpreted it always wanted to find some meaning
for it.

The PRESIDENT agreed.

M. Pouitis (Greece) said that the first sentence was therefore useless and it would be
sufficient to say,  In the exercise of its advisory functions the Court shall further be guided
by the provisions of the Statute, etc.”

It would further be understood and recorded in the Minutes that this Article 68 should
definitely be taken in the sense just indicated by M. Fromageot.

The amendment proposed by M. Politis was adopted.

The PrESIDENT said that, no one having any objection to M. Fromageot’s observation,
and the latter having been entered in the Minutes, it would naturally be taken into account.



M. G6pPERT (Germany) suggestedi that M. Fromageot’s statement should not only be
recorded in the Minutes but should be reproduced in the report to be submitted to the Assembly.

M. Poritis (Greece) agreed.

" The PRESIDENT said he did not know whether it would be possible to print a report and
suggested that a letter, containing all the necessary information and in which M. Fromageot’s
idea might be inserted, would be sufficient. :

Sir Cecil HursT (British Empire) desired, before proceeding to the next point, to go back
to Articles 66 and 67. He wanted to ask that, at the end of the first paragraph of Article 66
and throughout the second paragraph of Article 66, and again in Article 64, the order of the
words should be altered so as to put ‘“ members ” before ““ States”’. It would be more logical,
because it would be seen in the middle of Article 66 that the Registrar was to notify any
Member of the League or State admitted to appear before the Court. That, really, was another
variant of the old point about non-member States, and the subsequent reversal of the order
might be thought to give a different meaning. He had asked M. Fromageot about this, the
latter being the author of these paragraphs, and he saw no objection. It was merely a reversal
of the order of the words.

M. FroMAGEOT (France) agreed that he had no objection to make.
The amendment proposed by Sir Cecil Hurst was adopted.
Articles 66 to 68 as amended were adopted.

Proposal of the Delegate of Brazil.

The PRESIDENT said that he had received from the delegate of Brazil a letter which had
been inserted in the report and which all the delegates had read (Annex 8, page 75). In that
letter M. Brandao drew attention to the position in which his country was placed, and which
might be that of certain other countries.

As stated in the Drafting Committee’s report, the President had thought it necessary
to refer this letter to the Committee in order to save time. It had been considered that it
would be advisable to give the small group of States which had acceded to the Statute of the
Court of Justice but were not Members of the League an opportunity of participating in the
election of the judges, since, in the conditions laid down in Article 4, this right was given to
the Assembly and the Council. The question was whether a formal article should be inserted
in the Statute or whether it would not be better to allow a certain latitude as regards applica-
tion, since the case might perhaps take on a somewhat different aspect according to the State
concerned. :

In these circumstances, the Drafting Committee had thought it would be well to insert
in Article 4 a new paragraph which would be found in the report (page 76), and which stipulated
that, in the absence of a special agreement on this point—and such an agreement it was
hoped would be concluded with the United States—the Assembly, on the proposal of the
Council, would lay down the conditions under which a State which was a party to the Protocol
of Signature of the Statute of the Court of December 16th, 1920, but was not a Member of the
League, might participate in electing the members of the Court. Thus the country in question
was given an opportunity of participating in the election of judges; but, in order that this
clause might be applied with the greatest possible elasticity, the question was left to the
Assembly on the proposal of the Council, which might meanwhile get into touch with the
State concerned to settle the details of its participation.

The Brazilian delegation’s idea had been very favourably received by the Drafting
Committee, which had thought, moreover, that it did not refer to a single State but could
apply to a category of States for which something had to be done, and it was in order to
facilitate the Conference’s task that the Drafting Committee had proposed the insertion of
this new wording in Article 4.

At the same time, the Committee had considered the financial aspect of the question.
In this connection it would be remembered that, in the United States reservation, it had already
been mentioned that the United States, as on several other occasions when it had taken part
in the League’s work, was quite prepared to pay its share.

Brazil had acted in the same manner, and it did not seem necessary to have a special
clause regarding this matter, any more than in the case of the United States. It was simply
proposed to insert at the end of Article 35 a sentence stating that that -clause—referring
to the sharing of expenses by a State not a Member of the League but party to the case—would
not apply if such a State was bearing a share of the expenses of the Court.

It was only fair, of course, not to make a State pay twice.

Such were the Drafting Committee’s proposals to give satisfaction to States which were
not Members of the League but were parties to the Statute of the Court.

M. FrROMAGEOT (France) said that the last sentence of paragraph 3 of Article 35 perhaps
did not quite solve the question before the Conference. The hypothesis was that of a State
which, while a party to the Protocol of the Statute of the Court, was not a Member of the
League. Was it not necessary to stipulate how and in what conditions the financial participa-
tion of this State in the activities of the Court should be regarded and settled ?
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In this connection, the last sentence to which he referred would not suffice. It simply
said, ¢ This provision shall not apply if such State is bearing a share of the expenses of the
Court ”’. It was not said how this State bore a share of the expenses of the Court or under what
conditions. By whom would this be determined ?

He thought, therefore, that this sentence should be deleted and a new paragraph corres-
ponding to paragraph 1 of Article 4 should be inserted, to read as follows :

“In the absence of any special agreement on the subject the Assembly, on the
proposal of the Council, will lay down the conditions under which a State which is party
to the Protocol of Signature of the Statute of the Court, but is not a Member of the
League of Nations, shall share in the expenses of the Court.”

The PRESIDENT said that this point had been discussed, and the question could, of course,
be settled on the lines proposed by M. Fromageot. He desired to point out, however, that,
in the case of the United States of America, it had been considered quite superfluous to say
anything about it in the Protocol.

M. FROMAGEOT (France) said that this was why the words ‘“ In the absence of any special
agreement ”’ had been employed.

The PRESIDENT said that it had already frequently happened that a State not a Member
of the League had co-operated not only with the Court but also in the technical organisations,
for example, and matters had always gone quite smoothly. In this connection the Committee
of Jurists, speaking of Article 35, had said that it was not necessary to modify the last sentence
of that article. It was sufficient to say that, in the case of the United States, which wished to
pay its share in the general expenses, the last paragraph of Article 35 naturally would not
apply. The Drafting Committee had thought that it would be enough to say the same thing
quite generally. As a matter of fact, this question of sharing in the general expenses never
involved any difficulties.

M. CouN (Denmark) said he did not oppose the very natural wish expressed in the new
wording of Article 4. He simply desired to draw attention to a certain contradiction which
existed between this new rule and the principle enunciated in Point 2 of the Preamble of the
Protocol which the members of the Conference were going to sign, viz., that the Protocol would
only be open to signature by the signatories of the 1920 Protocol and by the United States
of America. -

In his opinion, the new Protocol, including the Statute of the Court, should be open to
signature by all the countries of the world, whether signatories or not of the 1920 Protocol.
If the Conference did not wish to modify the text of the Preamble on this occasion, he ventured
to propose that the statement he had just made should be inserted in the report of the
Conference.

He ventured at least to propose the omission of the reference to the 1920 Protocol, so
that in the new Article 4, paragraph 2, the words: ‘A State which is a party to the Protocol
of Signature of the Statute of the Court of December 16th, 1920 ", should be replaced by the
following words : ¢ which has acceded to the Statute of the Court ”.

M. Pouitis (Greece) said, with regard to the drafting proposed for Article 4, thatitseemed
to him more logical to put the new text proposed for paragraph 2 in paragraph 3. In paragraph
2, which in principle referred to the method of election, the text, ‘ in the absence of any
special agreement on the subject ’, occurred; this meant that an agreement had to be reached
on the question of principle, which was not the case.

And when it was said at the end of the first paragraph of Article 4, ‘‘ in accordance with
the following provisions ”’, the reference was to the text of paragraph 2, which now figured as
paragraph 3. He therefore thought it more logical to leave the text of Article 4 as it stood and
to add a new paragraph 3 saying, ‘“ In the absence of any special agreement, the Assembly,
on the proposal of the Council, etc.” '

He also proposed that no mention should be made of the date of December 16th, 1920,
and that the words * on the subject ”’ should be omitted from the text which would then
form paragraph 3.

M. RagsTaD (Norway) preferred, as regards paragraph 2 of Article 4, M. Cohn’s proposal,
t(f) IfI::ty, ‘“ which has accepted the Statute of the Court but is not a Member of the League
of Nations ”.

In the wording proposed by M. Politis, there was also, he thought, some inaccuracy. He
proposed to use the word “ accepted ” because this was the word employed in the Protocol.

M. Poritis (Greece) accepted M. Raestad’s observations, which he thought quite justified.

The PRESIDENT said that the text * which is a party to the Protocol ”’ would be replaced
by the words ‘‘ which has accepted the Statute of the Court ”.

Paragraph 2, which would become paragraph 3, was adopted with this amendment.

Article 4 as a whole was adopted.

The PRESIDENT, passing on to Article 35, asked M. Fromageot if he insisted on his
observation.

M. FroMaGEoOT (France) said that he did not.

The PRESIDENT said that Article 35 would then read as follows :

¢ The Court shall be open to the Members of the League and also to States mentioned
in the Annex to the Covenant.
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* The conditions under which the Court shall be open to other States shall, subject
to the special provisions contained in treaties in force, be laid down by the Council,
but in no case shall such provisions place the parties in a position of inequality before the
Court.

“ When a State which is not a Member of the League of Nations is a party to a
dispute, the Court will fix the amount which that party is to contribute towards the
expenses of the Court. Thls provision shall not apply if such State is bearing a share of
the expenses of the Court.”

This text was adopted.

Draft Protocol relating to the Amendment of the Statute.

The PrRESIDENT said that the Conference would now examine the draft Protocol relating
to the amendment of the Statute, and would discuss the paragraphs one by one.

13

1. The undersigned, duly authorised, agree on behalf of the Governments which
they represent to make in the Statute of the Permanent Court of International Justice
the amendments which are set out in the annex to the present Protocol and which form
the subject of the resolution of the Assembly of the League of Nations of September .
1929.”

The Conference would no doubt leave it to the President of the Assembly to fill in the
date, which he hoped would be that of the following Saturday.

This text was adopted.

c6

2. The present Protocol, of which the French and English texts are both authentic,
shall be presented for signature to all the signatories of the Protocol of December 16th,
1920, to which the Statute of the Permanent Court of International Justice is annexed
and to the United States of America.”

M. ZuMETA (Venezuela) said that, when he had had the honour to announce his Govern-
ment’s accession to the Protocol, he had asked permission to submit certain supplementary
considerations. With the President’s permission he would now communicate them to the
Conference.

He had had great pleasure in voting on behalf of his Government for the Protocol of
accession to the Permanent Court of International Justice by the United States in accordance
with the unanimous wishes of the signatory nations, because he was firmly convinced that,
if the United States reservations were ever applied in connection with a dispute between
American countries, the latter would always find a legal procedure for an agreement in
conformity with law as well as a competent ]unsdlctxon

His was noblind optimism. The preoccupationsinspired by the Monroe doctrine were in his
continent every day losing some of the acuteness which they seemed to retain beyond the
Atlantic. That doctrine had-been, was and would be, at each stage of its development, only
a variable factor made up of the resultant of two forces : the powerful unity of the United
States as against the plurality of the other American republics. This factor was now affected
by a new force, that of an inter-American spirit, public opinion and conscience, whose
increasingly beneficent and effective influence was becoming supreme in both Americas and
redounded to their credit from Washington to Buenos Aires and Santiago. :

It was in that lofty sphere that a real continental agreement between their peoples could
develop. It was in this inter-American spirit of loyal co-operation in the work of justice and
peace on which the world was engaged that they hailed that Protocol, which created new
ties of worldwide solidarity under the auspices of the League of Nations.

The PRESIDENT said that this declaration, which emphasised the great importance
attached by Venezuela to the acceptance of the Statute by the United States, would naturally
" be recorded in the Minutes.

Paragraph 2 was adopted.
Paragraphs 3 to 7 and the last paragraph of the Protocol were adopted without discussion.

Annex to the Protocol of September . . . 1929.

The PRESIDENT said that on the first page of this annex the words ¢ There is no change in
the English text ”’ should be in brackets.

M. Poritis (Greece) pointed out that instead of *“ new article ” the phrase * new wording
of article . . . ”” should be adopted except as regards the articles which did not exist in
the text of the 1920 Statute.

This was agreed to.
The text of the Annex was adopted with the changes indicated by the President and M. Politis.
The two paragraphs following the Annex were adopted with minor amendments.
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Nature of the Resolution to be adopted by the Assembly.

The PRESIDENT said that the Drafting Committee had thought it well to prepare as
completely as. possible the various documents to be submitted to the Assembly. In that

connection it had added a draft resolution.
(Chapter IV of the report and the draft resolution were read.)

The PRESIDENT presumed that there was no objection to the text and that the Drafting
Committee’s proposals were approved. He therefore asked the Conference to adopt the
opening paragraphs of Chapter IV and the first paragraph of the draft resolution.

These texts were adopted.

The PRESIDENT said that the delegate of Norway had expressed a wish for a roll-call to
be taken on the second part of the draft resolution.

M. RAEsTAD (Norway) thought that it would be desirable to take a vote by roll-call,
and said that he would move the insertion in that paragraph of the words ¢ adopted by the
Conference by a majority of . . . to . . ."” ‘

The PRESIDENT said that a vote by roll-call would be taken, members approving the
proposed text saying ““ Yes ”’ and members disapproving saying ¢ No .

A vote by roll-call was taken and the text proposed was adopted by twenty four votes. (Austria,
Belgium, Brazil, British Empire, Canada, Chile, China, Czechoslovakia, France, Gérmany,
Greece, Guatemala, Irish Free State, Italy, Liberia, Lithuania, Netherlands, Persia, Peru,
Roumania, Siam, Spain, Uruguay, Venezuela) fo e¢ight (Denmark, Finland, Hungary, Japan,
Luxemburg, Norway, Poland, Sweden), with four abstentions (Estonia, Latvia, Switzerland,
Yugoslavia).

The PRESIDENT said that these figures would, of course, be recorded in the Minutes.
The question now was whether they should also figure in the resolution, as proposed by M.
Raestad. He thought that, as a rule, a resolution did not state the number of votes by which
it had been adopted. He was therefore in favour of leaving the resolution as it stood, and
of mentioning the result of the vote only in the Minutes.

M. RAEsTAD (Norway), asked permission to say a few words in support of his proposal.

As emphasised by those in favour of the recommendation, it was an opinion—it had even
been called a personal opinion—and not an obligation. This opinion, therefore, had a moral
value and if no mention were made of the majority by which the text had been adopted, it
would appear as if it had been adopted unanimously.

This did not matter in other cases, but it did in that particular case. As it was a question
of vital importance to the Court, he thought that it was in the interests of the Conference’s
work and in the interests of truth to insert in the text the number of votes by which the
recommendation had been adopted. Thus everyone’s attention would be drawn to the fact
that there had been dissent, and people would be induced to study the reasons for the various
opinions expressed.

He agreed that it was not usual to state the majority secured, but he thought that it
was necessary to do so in that particular case.

M. Povitis (Greece) wished to state briefly the reasons for which he was definitely opposed
to its being mentioned that this recommendation had been adopted by a majority vote.

In the first place, it was contrary to all established practice. When a Conference had a
text submitted to it, it either accepted or rejected it. If the question was one of principle
on which unanimity was necessary, and if such unanimity was not obtained—even if the
members were practically unanimous, .., if a very large majority were recorded—the proposai
voted on by the Conference was rejected.

When, on the other hand, it was a question of an observation which could be adopted by
a majority, of a question of procedure and a fortiori of a simple recommendation—for a
recommendation meant that there was no obligation and that no one was obliged to base his
conduct on the principles indicated—a majority was sufficient for its adoption, but it was
not necessary to say what the majority was.

As regards the fear that failure to mention this majority in the resolution might give a
false idea of the situation, there were two replies to be made.

First, the Minutes were there to explain, not only that there had been no unanimity,
but especially—and he wished to emphasise this point very strongly—that there had been
very long debates in the Committee of Jurists and in the Conference, that, as regards the
substance of the question, there had been no objection of principle, and that both in the
Committee of Jurists and in the Conference it had been a question of expediency.

The Committee of Jurists had begun with the idea that the judicial character of the Court
should be strengthened, and a few of the members had proposed to add a formal reference to
practical experience in the text of the Statute itself. But in certain quarters it had been said
that it was better not to put that requirement in the Statute but to be content with a recom-
mendation. The Committee of Jurists had finally agreed.

He was greatly surprised that the discussion had been re-opened now. The Conference had
not insisted on modifying the Statute of the Court or even on giving this expression of its
opinion a more imperative character. It had accepted the idea of a recommendation, and
also that it should be incidentally stated that the Secretary-General would draw attention to
thic recammendation, and that the national committees should do what they liked.



The second answer was that, if, despite the very clear explanations given in the Minutes,
there was any apprehension with regard to the interpretation of that recommendation, and if
it might be thought that the recommendation had been adopted unanimously, nothing
prevented the delegations who had such scruples on the point from making formal declaration
before the Assembly.

He thought that it would be a breach of the established procedure, which was a very
useful one, if what was after all the opinion of the minority were allowed to prevail over that
of the majority by weakening the latter’s position. Such would be the effect of mentioning
that the decision had been taken by a majority, and the moral force of the recommendation
which the great majority of the Conference desired to submit to the judgment of the Assembly
would thus be weakened.

For all these reasons, he considered that it was expedient to say only that the recommen-
dation had been adopted, without mentioning a majority or minority.

The PRESIDENT thought that the question could now be put to the vote. If no one asked
for a vote by roll-call, the vote would be taken by delegations rising in their seats.

M. Raestad’s proposal was rejected, only ten votes being given in its favour.

The PRESIDENT thought that it was not necessary to count the abstentions, for he did
not think that any delegation would abstain on a question of this kind.

15. Procedure for submitting the Protocols to the Assembly and for their Signature.

The PRESIDENT said that the first part of the results of the work of the Conference—
the Protocol on the adherence of the United States to the Statute of the Court—had been sent
to the Assembly. It would now be possible do the same with this second draft Protocol.

The Secretary-General had informed him that the First Committee would meet on
the following day, and he was going to ask the Chairman of that Committee to place at the
beginning of the agenda all the questions relating to the Court. ‘

He could also inform the Conference that the Fourth Committee had on the previous
day adopted the three draft resolutions to be submitted to the Assembly regarding the financial
aspect of their work. : :

It would therefore be possible, if the First Committee accepted the proposals of the
Conference on the following day, for the Assembly in plenary session to deal with the various
questions relating to the Permanent Court of International Justice on Saturday afternoon.
He hoped that immediately afterwards the Protocols would be open for the signatures by
those who were prepared to sign them.

In that connection, he might say that the Committee on the Verification of Credentials
had examined the credentials submitted to it. It appeared from this examination that many
of the representatives would be able to sign these two Protocols immediately. If everything
went as expected, a large number of signatures might be affixed to this document on Saturday
evening.

The question now was how the matter should be submitted to the First Committee and to
the Assembly. He thought that, to save time, he might, if the Conference agreed, send a
letter to the Assembly on behalf of the Conference relating all the points that had been discussed
that morning and containing M. Fromageot’s observations on advisory opinions. In that way
the First Committee, and after it the Assembly, would have before them all the documentation
of the Conference.

Naturally, the work of the Conference should have the best support before the First
Committee and the full Assembly, and he thought that everyone would agree that this support
would be ensured if the Rapporteurs of the Committee of Jurists—Sir Cecil Hurst as regards
the question of the accession of the United States, and M. Fromageot and M. Politis as regards
the other questions—would be responsible for acting as Rapporteurs on the different questions
which were to be submitted to the Assembly.

He asked if he could count on the support of M. Fromageot and M. Politis. He had an
idea that M. Fromageot was indicating his dissent.

M. FroMAGEOT (France) said that one Rapporteur was all very well but a second was
superfluous.

The PRESIDENT said that perhaps it was generally so, but not in that case.

M. FroMAGEOT (France) said that M. Politis was such an excellent Rapporteur that both
the speaker and the Conference would be grateful if he would assume this new task.

M. Poritis (Greece) said that if M. Fromageot, for personal reasons, did not wish to
continue this co-operation which he had found so pleasant, he would be obliged to do
the work alone, and would respond to M. Fromageot’s appeal by assuming the task which the
Conference desired him to undertake. He was quite willing to do this, but he wondered whether
the Conference would need a Rapporteur, since a sufficient account of its work would be
given in the letter which the President was going to send to the Chairman of the First Com-
mittee. It would then be for that Committee to report to the Assembly.

The PRESIDENT said that M. Politis was the most suitable person for that purpose.

M. Poritis (Greece) said that, if he was asked to represent the Conference before the
First Committee on the question of the amendments, he was quite willing to doso ; but he
thought that the task would be a very light one, since the Committee would have all the



documents before it. It would therefore not need many oral explanations, but he would be
at its disposal to give any explanations it might require.

The PRESIDENT thanked M. Politis on behalf of the Conference and said that he would
make the same request of Sir Cecil Hurst, who was not present. ,

Before the Conference broke up he still had two questions to put to it.

In the first place, he supposed that, after the draft had been examined by the Assembly,
the Conference would not have to meet again to sign the Protocols. It would be much

more practical to ask the Secretary-General to prepare instruments which they could sign
individually.

M. Poritis (Greece) thought that, from the practical point of view, the President was
right, and he hoped that this was the course events would take. But, in order to leave full
freedom to the bodies which would have to decide on this question after the Conference, it
would perhaps be well to proceed on the same lines as the Court did when it closed a debate.
It definitely closed the debate but requested the parties to remain at its disposal in the event
of its still needing them. .

He thought that the most correct formula would therefore be the following :

The Conference believes that it has concluded its work, it submits the results of that

work to the Assembly, and holds itself in readiness to meet again if further explanations are
required of it.

The PRESIDENT agreed with M. Politis’s view and therefore would not say that the Con-
ference had completely finished its work. It would simply adjourn, while remaining at the
Assembly’s disposal if the latter desired it to meet again.

Further, he requested the members of the Committee on Verification of Credentials to
remain behind so as to settle certain points of procedure still outstanding (See Annex 9).

16. Close of the Session.

The PRESIDENT thought that the Conference could consider that it had made a fresh
step forward in a very important and delicate branch of international political and legal
evolution. -

He thanked all the members for their assistance, as well as the members of the Secretariat,
who, as usual, had worked with great zeal and competence.

M. BoTELLA (Spain) thought he would be speaking for all the members of the Conference
in thanking their distinguished President and in paying a deserved tribute to the intelligence,
impartiality and tact with which he had guided the discussions.

The meeting rose at I1.45 a.m.

NOTE.

In accordance with the decision of the Conference, a letter setting out the results of its
work in regard to the Revision of the Statute of the Permanent Court of International
Justice was addressed by the President, on September 12th, 1929, to the President of the
Assembly and to the Chairman of the First Committee (see Annex I0).

The text of the draft Protocol adopted by the Conference regarding the accession of
the United States of America to the Protocol of Signature of the Statute of the Permanent
Court of International Justice is reproduced in Annex IT.

The text of the draft Protocol adopted by the Conference on the Revision of the Statute
of the Permanent Court is reproduced in Annex 12.



ANNEX 1.

NOTE BY THE SECRETARIAT RELATING TO THE PROVISIONAL AGENDA
OF THE CONFERENCE.

REVISION OF THE STATUTE OF THE PERMANENT COURT.

At its session of June last, the Council of the League of Nations adopted, on the proposal
of its Rapporteur, the representative of Italy, the following resolution, in virtue of which the
present Conference was convened : .

*“ The Council adopts the considerations and suggestions put forward by its
Rapporteur. In view of the report which the Committee of Jurists has submitted to it
on the question of the revision of the Statute of the Permanent Court of International
Justice,

‘“ The Council decides :

“1. To instruct the Secretary-General to communicate the report of the
Committee to the Members of the League of Nations and to the States mentioned
in the Annex to the Covenant ;

““2. To convoke a Conference of States parties to the Statute of the Permanent
Court of International Justice to meet at Geneva on Wednesday, September 4th,
1929, with a view to examining the amendments to the Statute and recommendations
formulated by the Committee of Jurists ; : _ :

““3. To request the Supervisory Commission to present to the Assembly at
its next ordinary session its opinion as to the measures proposed in paragraph 14
of the report of the Committee of Jurists.”

The First Committee of the Assembly, to which the Jurists’ report has been referred by
the Assembly, decided, on September 3rd, not to take up that part of its work until the present
Conference had examined the proposed amendments to the Court’s Statute and to invite the
Conference to communicate the results of its labours to the Committee.

II. QUESTION OF THE ACCESSION OF THE UNITED STATES OF AMERICA TO THE PROTOCOL
OF SIGNATURE OF THE STATUTE OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE.

On June 12th, 1929, the Council had before it the report of the Committee of Jurists
on the question of the accession of the United States of America to the Protocol of Signature
of the Statute of the Permanent Court of International Justice and adopted, on the proposal
of its Rapporteur, the representative of Italy, the following resolution :

*“ The Council adopts, together with the draft Protocol annexed thereto, the report
submitted to it by the Committee of Jurists on the question of the accession of the United
States of America to the Protocol of Signature of the Statute of the Permanent Court of
International Justice.

“ Accordingly, it instructs the Secretary-General :

‘““ (1) To reply to Mr. Kellogg’s note of February 19th, 1929, and communicate
to the United States Government, together with the present Council resolution,
the text of the said report and of the said draft Protocol ;

““(2) To make the same communication to the States signatories of the Protocol
of December 16th, 1920, and to transmit also to those States the text of the resolution
of the Senate of the United States, dated January 27th, 1926, embodying the latter’s
reservations.

“In order that the Assembly, being, like the Council, a body whose procedure in
regard to the method of seeking advisory opinions from the Court would be affected
by the adoption of the Protocol proposed by the Committee of Jurists, may have an
opportunity of expressing its opinion thereon, the Council decides to instruct the Secretary-
General to transmit to the Assembly the report of the Committee and the draft Protocol
and to place the question on the supplementary agenda of the tenth session of the
Assembly.” '

On August 31st, 1929 the Council of the League of Nations decided, for the reasons set forth
in the report presented to it by its Rapporteur, the representative of Italy, to invite the
Conference convoked for the purpose of considering the question of the amendment of the
Statute of the Permanent Court, to take also into consideration the report and draft Protocol
drawn up by the Committee of Jurists on the subject of the accession of the United States of
j}merica to the Protocol of Signature of the Statute of the Permanent Court of International

ustice.

The resolution on the subject adopted by the Council reads as follows :

‘“ The Council approves the report of the representative of Italy. It decides to invite
the Conference convened in virtue of its resolution of June 12th, 1929, to take also into
consideration the report and draft Protocol drawn up by the Committee of Jurists on
the subject of the accession of the United States of America to the Protocol of Signature
of the Statute of the Permanent Court of International Justice, if the recommendations
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of the Jurists are approved by the Assembly. By this method, if the Conference is also
in agreement with those recommendations, the Protocol necessary to give effect tothem
* will be able to be drawn up and opened for signature as soon as possible.”

On September 3rd the Assembly, on the proposal of its First Committee, decided to
request the Conference to take up the question of the accession of the United States of America
to the Protocol of Signature of the Statute of the Permanent Court before this question
was discussed by the First Committee and the Assembly.

Official No.: A.9.1929.V.
[C.AS.C. 1]

Geneva, June 26th, 1929.
ANNEX 2.

REPORT ADOPTED BY THE COMMITTEE OF JURISTS
ON THE QUESTION OF THE REVISION OF THE STATUTE OF THE COURT:.

On September zoth, 1928, the Assembly of the League of Nations adopted the following
resolution :

‘“ The Assembly :

* Considering the ever-increasing number of matters referred to the Permanent
Court of International Justice;

“ Deeming it advisable that, before the renewal of the term of office of the members
of the Court in 1930, the present provisions of the Statute of the Court should be examined
with a view to the introduction of any amendments which experience may show to be
necessary ;

*“ Draws the Council’s attention to the advisability of proceeding, before the renewal
of the term of office of the members of the Permanent Court of International Justice,
to the examination of the Statute of the Court with a view to the introduction of such
amendments as may be judged desirable and to submitting the necessary proposals to
the next ordinary session of the Assembly.”

In pursuance of this resolution, the Council decided on December 13th and 14th, 1928;
to set up a Committee consisting of Jonkheer vaAN EysiNca, M. FROMAGEOT, M. GAus, Sir Cecil
Hurst, M. Ito, M. PoLiTis, M. RaEsTAD, M. RUNDSTEIN, M. SciaLoja, M. URRUTIA and a
jurist of the United States of America, to be appointed by the President of the Council and
the Rapporteur, who selected Mr. Elihu Root. The Council further invited the President and
the Vice-President of the Court, M. ANziLoTTI and M. HUBER, and the Chairman of the Super-
visory Commission, M. OsuskyY, to participate in the work of the Committee. M. PiLoTTI
was added to the Committee on March gth, 1929.

The Council Rapporteur had pointed out that, having regard to the terms of the Assembly’s
decision, the Committee should have wide terms of reference, namely, *“ to report what amend-
ments appear desirable in the various provisions of the Court’s Statute *’. He further stated
‘““ that the Committee would, of course, be competent to examine such suggestions as may
reach it, during its work, from authoritative sources "’ and ** that it would fall to the Committee
to ascertain the opinion of the Permanent Court of International Justice in respect of the
working of the Court .

As may be seen from the discussion in the Assembly, the latter did not contemplate
recasting completely the Statute of the Court ; it had merely in view the possibility of supple-
menting or improving the Statute in the light of the experience already acquired.

It is in this spirit that the Committee, which met at Geneva on March 11th, 1929, under
the chairmanship of M. SciALOJA, has pursued its work, which was completed on March 1g9th
under the chairmanship of Jonkheer vaN EvsinNGa, the Vice-Chairman. .

In the proposals which the Committee has the honour to submit to the Council, it has
been in general actuated by the desire to give the States full assurance that the Permanent
Court of International Justice established by the League of Nations is a real judicial body
which is constantly at their disposal for the purpose of hearing and determining their disputes
a%d which possesses alike the necessary juristic competence and experience of international
affairs.

It would appear that effect can be given to some of the Committee’s proposals by means
of veeux or recommendations ; other proposals would appear to call for an amendment of the
existing text of the Statute.

In the first place, the Committee examined the qualifications which members of the Court
should possess in order to satisfy the expectations of Governments in regard to the Permanent
Court of International Justice. These conditions will be found in Article 2 of the Statute.
The Committee has thought that it would be desirable to mention, in addition to recognised
competence in international law which is mentioned in Article 2 of the Statute, the requirement
of practical experience in this sphere.

1 Rapporteurs: M. FROMAGEOT and M. PoLITIs.



Similarly, the national groups, when nominating their candidates in accordance with
Article 5, should attach to each nomination a statement of the career of the person nominated,
showing that he possesses the required qualifications.

Further, as the official languages of the Court are French and English, it appears essential
that the judges should be at least able to read these languages and to speak one of them.
Though this may be self-evident, the Committee has thought that it would be desirable to
draw the special attention of the national groups to the point.

' The Committee is of opinion that, despite their importance, none of these three questions
necessitates a modification of the existing texts, and that it would be sufficient to proceed
by way of a recommendation, as follows :

*“ The Committee decides to advise the Assembly to adopt the following recommendation :

¢ The Secretary-General, in issuing the tnvitations provided for in Article 5 of the
Statute, will request the national groups to satisfy themselves that the candidates nominated
by them possess recognised practical experience in international law and that they are
at least able to read both the official languages of the Court and to speak one of them ;
he will recommend the groups to attach to each nomination a statement of the career of
the person mominated showing that he possesses the required qualifications.” ”’

On the other hand, it appeared necessary to deal with the following questions by means of
amendments :

1. COMPOSITION OF THE COURT.

Experience has shown that deputy-judges have been called upon almost constantly. to
sit on the Court, the reason being that the majority of them are resident in Europe and were
consequently more readily available than judges belonging to other continents ; this has tended
to give the Europeans a privileged position. On the other hand, as the deputy-judges have
in fact ‘been placed on a footing of equality with the ordinary judges in regard to the work
performed, without being subject to the same disabilities, the difference in treatment in this
latter respect has not been without its disadvantages. Finally, a further difference between
the two classes of judges—that relating to their emoluments—has actually disappeared, since
the allowances granted to deputy-judges have placed them in a situation almost equal to
that of the ordinary judges. ' )

Practical experience thus points to assimilation of the two classes of judges and accordingly
suggests the desirability of abolishing the deputy-judges and replacing them by an equal
number of ordinary judges.

The Committee proposes, therefore, to increase the number of ordinary judges fromeleven
to fifteen and to omit all mention of deputy-judges in Article 3. The disappearance of the
deputy-judges naturally involves consequential amendment of various articles in the Statute
in which they are mentioned. These changes will be indicated below in connection with
Articles 8, 15, 16, 17, 25, 31 and 32. To avoid the risk of an exaggeration which might cause
misconception, it also appeared desirable to omit in the new text of Article 3 the reference to
a possible increase of the members of the Court above the number of fifteen.

As a result, the new text of Article 3 would be as follows :

““ The Court shall consist of fifteen members.”

2. ELECTION OF JUDGES.

As already stated, the text of Article 8 will, as a result of the disappearance of the deputy-
judges, read as follows :

“ The Assembly and the Council shall proceed independently of ome another to elect
the members of the Court.”

3. RESIGNATION OF A JUDGE.

The resignation of a judge is not provided for in the present existing text of the Statute.
The question has, however, arisen in practice, and doubts have been felt as to the procedure
to be adopted in such cases. The Committee considered that it would be desirable to supply
the omission and to take the view that, once a resignation has been transmitted to the League
of Nations, it must be regarded as final; but that, nevertheless, the resignation should be
transmitted to the League by the President of the Court in order that he may, if desirable, be
able to satisfy himself that the decision of the judge concerned is irrevocable.

Consequently, the Committee proposes to add two paragraphs to Article 13, which would
read as follows :

*“ The members of the Court shall be elected for nine years.

““ They may be re-elected.

““ They shall continue to discharge their duties until their places have been filled. Though
replaced, they shall finish any cases which they may have begun.

“ In the case of the resignation of a member of the Court, the resignation will be addressed
to the President of the Court for transmission to the Secretary- General of the League of Nations.

“ This notification makes the place vacant.”
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4. FILLING OF OCCASIONAL VACANCIES.

Article 14 of the Statute merely provides that vacancies which may occur shall be filled
by the same method as that laid down for the renewal of the entire Court. Experience has
shown that there is a serious disadvantage in waiting for the annual meeting of the Assembly
before filling a vacancy, as this may cause a delay of as much as fifteen months. During
this period, the Court might be deprived of its essential characteristic—that of a body repre-
sentative of the various juridical systems—while at the same time the uninterrupted and
regular working of this high tribunal might be rendered more difficult.

To remedy this defect, the Committee has thought it desirable to establish a somewhat
elastic system which, especially in cases deemed by the Council of the League of Nations to
be urgent, would allow of the filling even of a single vacancy within the shortest possible space
of time. Under this system, the Secretary-General of the League of Nations would address the
prescribed request, within one month after the occurrence of any vacancy, to the national
groups, in accordance with Article 5, and the Council would be in a position at its next session
to decide whether the election was of a sufficiently urgent character to necessitate the convening
of the Assembly in extraordinary session before its ordinary September session.

The system would be embodied in the following new draft of Article 14 :

“ Vacancies which may occur shall be filled by the same method as that laid down for
the first election, subject to the following provision: the Secretary-General of the League
of Nations shall, within one month of the occurvence of the vacancy, proceed to issue the
invitations provided for in Article 5, and the date of the election shall be fixed by the Council
at its next sesston.”

5. NEWwW ARTICLE I5.

As Article 15 of the Statute disappears with the disappearance of the deputy-judges, the
Committee proposes to make a new Article 15 out of the unaltered part of Article 14, reading
as follows :

“ A member of the Court elected to replace a member whose period of appoiniment has
not expired will hold the appointment for the remainder of his predecessor’s term.”

6. FuNcTIONS AND OCCUPATIONS INCOMPATIBLE WITH MEMBERSHIP OF THE COURT.

In accordance with the guiding idea of the Committee’s work, namely, that the Court,
by its composition and its operation, should inspire in the States the highest possible degree
of confidence, the Committee has thought that it would be necessary to amplify the rules of
Article 16 as to what functions and occupations are incompatible with membership of the
Court, and for this purpose to indicate clearly that the members of the Court must not only
refrain from exercising any political or administrative function, but also may not engage in
any other occupation of a professional nature. Naturally, it would be permissible for members
of the Court to be included on the list of members of the Permanent Court of Arbitration and
to exercise, if their duties on the Court allowed them the necessary leisure, the functions of
arbitrators or conciliators, provided always that the instrument under which they were
appointed did not provide for a reference to the Court following upon the arbitration or upon
the failure of the conciliation proceedings.

With the disappearance of the deputy-judges, the second sentence of paragraph 1 of
Article 16 naturally disappears as well.

Article 16 would thus read as follows :

“ The members of the Court may not exercise any political or administrative function,
nor engage in any other occupation of a professional nature.
“ Any doubt on this point is seitled by the decision of the Court.”

7. ARTICiE 17.

The second sentence of the first paragraph of Article 17 referring to deputy-judges becomes
meaningless and is to be omitted.

At this point, the Committee feels it should observe that, while it is stated that no member
of the Court can act as agent, counsel or advocate in any case of an international nature, it
will not henceforth, in view of the new Article 16, be possible to infer a contrario that he is
free to exercise the said functions in a case which is national in character. It has not seemed
necessary to redraft the text of the second paragraph.

The same consideration applies to the end of the second paragraph, which states that no
member of the Court may participate personally in any case in which he has previously taken
an active part as agent, counsel or advocate for one of the contesting parties, or as a member
of a national or international Court, or of a commission of enquiry, or in any other capacity.
Obviously, the same would hold good as to their participation in a commission of conciliation ;
this appeared to be indicated clearly enough in the expression * or in any other capacity ".

Article 17 would therefore read as follows :

““ No member of the Court may act as agent, counsel or advocate in any case of an inter-
national nature.

“ No member may participate in the decision of any case in which he has previously
taken an active part as agent, counsel or advocate for one of the contesting parties, or as a
member of a national or international Court, or of @ commission of enquiry, or in any other
capacity. '

? “/%,ny doubt on this point is seitled by the decision of the Court.”



8. PERMANENT FUNCTIONING OF THE COURT.

Under the system at present laid down, the Court holds one session annually, beginning
on June 15th, and it is convened, in exceptional cases, in extraordinary session when circum-
stances so require.

In practice, the Court has often been obliged, on account of the increase in the cases referred
to it, to hold several extraordinary sessions annually. In so doing, it has occasionally encoun-
tered serious practical difficulties. The repeated holding of extraordinary sessions has, in this
way, tended, in fact, to bring the Court nearer to that permanent character which its title
denotes, and which its promoters had contemplated in order to advance the progress of
international justice. '

The Committee accordingly considers that it is desirable to bring the written rules into
harmony with the facts and to indicate; in a new draft of Article 23, a more regular working
of the Court by providing, in imitation of national courts, for a real international judicial year.
It therefore proposes to state that the Court shall, in principle, remain constantly in session
Except during the judicial vacations, the dates and duration of which shall be fixed by the

ourt.

On the other hand, in order to enable members of the Court whose ordinary residence is
in a country at a considerable distance from its seat toreturn occasionally to their homes during
their term of office, it is suggested that they should be granted the right to six months’ leave
every three years in addition to the ordinary vacations.

Apart from exceptional cases, such as that of illness or other good reason for absence, the
judges must be permanently at the disposal of the Court.

It is to be understood that this principle applies even during the judicial vacations, in the
sense that it will be for the Court, when fixing the length of the vacation, to provide for the
possibility of convening at The Hague, in'an urgent case, such a number of judges as would
be necessary to allow it to discharge its duties.

It would also be for the Court to provide in its Rules for the organisation of a vacations
procedure for the cases in which a full meeting of the Court would not be necessary.

Article 23 would accordingly be redrafted as follows :

*“ The Court shall remain permanently in session except during the judicial vacations,
the dates and duration of which shall be fixed by the Cowurt at the end of each year for the
following year.

““ Members of the Court whose homes are situated at more than five days’ normal journey
from The Hague shall be entitled, apart from the judicial vacations, to six months’ leave
every three years.

*“ Members of the Court shall be bound, unless they are on regular leave or prevented
from attending by iliness or other serious reason duly explained to the President, to hold
themselves permanently at the disposal of the Court.”

9. MANNER OF FORMING THE COURT.

As a result of the disappearance of the deputy-judges, the present paragraph 2 of Article
25 must be deleted.

The Committee proposes to replace it by a provision which would enablc judges, when
there is a heavy cause-list, to sit in turn in order to ensure the prompt despatch of business
and would at the same time make it possible to remove the disadvantages that might arise
from the co-operation in one and the same case of fifteen members of the Court.

Under this provision, the Court would have the power to provide in its Rules that, accord-
ing to circumstances and in rotation, a judge or judges might be dispensed from sitting.

The intention of the Committee has of course been that the right just mentioned should
in no case be so exercised as to give grounds for any suspicion that the Court has in a given
case been specially composed for the purpose of affecting the decision of the case.

The deletion of paragraph 2 of Article 25 necessarily involves the redrafting of paragraph 3.
There is no longer any point in providing that a certain number of judges must be available
since, as previously stated, all the judges are in principle constantly at the disposal of the
Court. It is therefore sufficient to retain the essential sentence in the third paragraph relating
to the quorum.

The new Article 25 would be worded as follows :

“ The full Court shall sit except when it is expressly provided otherwise.

““ Subject to the condition that the number of judges available to comstitute the Court
1s not thereby reduced below eleven, the Rules of Court may provide for allowing one or more
judges, according to circumstances and in rotation, to be dispensed from sitting.

“ Provided always that a quorum of nine judges shall suffice to constitute the Court.”

10. SpPEcCIAL CHAMBER FOR LABOUR CASES.

The redrafting of Article 25 involves a change in paragraph 2 of Article 26, which states
that the Court will sit with the number of judges provided for in Article 25. It should now be
said that the full Court will sit.
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In the next sentence of the same paragraph, the Committee is of opinion that, for the sake
of clearness, it is necessary to read “ In both cases,” that is to say, the cases which are referred
to, instead of ““ on all occasions ”’, because, as is suggested later on, the summary procedure
without the assistance of the technical assessors becomes possible in labour cases.

Paragraph 3 of Article 26 should be deleted in consequence of the modification proposed
later in Article 31 in regard to national judges.

The Committee would suggest replacing this paragraph by inserting, as the last paragraph
but one of Article 26, a stipulation allowing the parties, should they so desire, to resort to
the summary procedure provided for in Article 2q.

It is the Committee’s intention that, whenever resort is had to this right, the Court
constituted as a Chamber for summary procedure should consist of five judges only, as will
be stated later in connection with Article 29, without the presence of technical assessors.

Article 26 would accordingly be drafted as follows :

*“ Labour cases, particularly cases referred to tn Part XIII (Labowur) of the Treaty of
Versailles and the corvesponding portions of the other Treaties of Peace, shall be heard and
determined by the Court under the following conditions :

“ The Court will appoint every three years a special chamber of five judges, selected
so far as possible with due regard to the provisions of Article . In addition, two judges shall
be selected for the purpose of replacing a judge who finds 1t impossible to sit. If the parties
so demand, cases will be heard and determined by this Chamber. In the absence of any such
demand, the full Court will sit. In both cases, the judges will be assisted by four technical
assessors sitling with them, but without the right to vote, and chosen with a view to ensuring
a just representation of the competing interests.

““ The techwical assessors shall be chosen for each particular case in accordance with
rules of procedure under Article 30 from a list of *“ Assessors for Labour Cases ', composed
of two persons nominated by each Member of the League of Nations and an equivalent number
nominated by the Goverming Body of the Labour Office. The Governing Body will nominate,
as to one-half, representatives of the workers and, as to one-half, representatives of employers
from the list veferved to in Article 412 of the Treaty of Versailles and the corresponding
articles of the other Treaties of Peace.

“ Recourse may always be had to the summary procedure provided for in Article 29,
©n the cases referred to in the first paragraph of the present Article, if the parties-so request.

““In Labour cases, the International Office shall be at liberty to furnish the Court with
all relevant information, and for this purpose the Director of that Office shall receive copies
of all the written proceedings.” ' ’

I1. SPECIAL CHAMBER FOR TRANSIT AND COMMUNICATIONS CASES.

The Committee considered whether it might not be well to delete Article 27, seeing that
no application has yet been received and that in the opinion of certain persons it is unlikely
that any will ever be received. Nevertheless, the Committee thought it preferable to retain
the Article, modifying it, however, in the same way as Article 26 : i.e., by substituting in
paragraph 2 the words ¢ the full Court will sit * for the present text *‘ the Court will sit with
the number of judges provided for under Article 25 *’ ; by omitting paragraph 3 ; and, finally,
by inserting as the last paragraph of Article 27 the same new provision as is contained in the
previous article with regard to summary procedure.

The new draft of Article 27 would therefore be as follows :

“ Cases relating to transit and communications, particularly cases referred to in Part
XII (Ports, Waterways and Railways) of the Treaty of Versailles and the corresponding
portions of the other Treaties of Peace shall be heard and determined by the Court under the
following conditions :

““ The Court will appoint every three years a special Chamber of five judges, selected
50 far as possible with due regard to the provisions of Article 9. In addition, two judges shall
be selected for the purpose of replacing a judge who finds it impossible to sit. If the parties
so demand, cases will be heard and determined by this Chamber. In the absence of any such
demand, the full Court will sit. When desired by the parties or decided by the Court, the
judges will be assisted by four technical assessors sitting with them, but without the right to
vole.

““ The technical assessors shall be chosen for each particular case in accordance with
rules of procedure under Article 30 from a list of ““Assessors for Transit and Communications
Cases ", composed of two persons nominated by each Member of the League of Nations.

‘“ Recourse may always be had to the summary procedure provided for in Article 29, in
the cases referred to in the first paragraph of the present Article, if the parties so request.”

12. CHAMBER FOR SUMMARY PROCEDURE.

As indicated below in connection with Article 31, the Committee considered that, as the
system of national judges exists, it should apply to the Chamber for Summary Procedure as
well as to any other form of the Court. It will therefore be necessary to bring Article 29 into
harmony with the new draft of Article 31 and for this purpose to make the Chamber for
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Summary Procedure consist of five judges instead of three. Provision must also be made, as in
the case of the other special Chambers (Articles 26 and 27), for the selection of two judges to
replace a judge who finds it impossible to sit.

Article 29 would therefore read as follows :

“ With a view to the speedy dispatch of business, the Court shall form annually a Chamber
composed of five judges who, at the request of the contesting parties, may hear and determine
cases by summary procedure. In addition, two judges shall be selected for the purpose of
replacing a judge who finds it impossible to sit.”

13. NATIONAL JUDGES.

The Committee considered that it was no part of its duty to deal with the institution of
national judges, which is regarded by certain States as one of the essential principles of the
organisation of the Court. ;

It also considered that, in view of the importance which certain States attach to this
system, its application should not be limited, as is at present done in Article 31, to the single
case in which the full Court sits, but that, on the contrary, it should be extended to the Court
in all its forms.

With this object, the Committee proposes to insert as a fourth paragraph in Article 31
a provision making the system of national judges apply to the Special Chambers for Labour,
for Communications and Transit and for Summary Procedure (Articles 26, 27 and 29).

Moreover, the disappearance of the deputy-judges necessitates redrafting paragraph 2
of Article 31. There must be a slight change in paragraph 2 and changes of minor importance
in paragraphs 3 and 5 of Article 31.

The new Article 31 would read as follows :

¢ Judges of the nationality of each of the contesting parties shall retain their right to
sit in the case before the Court. :

« If the Court includes upon the Bench a judge of the nationality of one of the parties,
the other party may choose a person to sit as judge. Such person shall be chosen preferably
from among those persons who have been nominated as candidates as provided tn Articles
4 and 5. )

If the Court includes upon the Bench no judge of the nationality of the contesting parties,
each of these parties may proceed to select a judge as provided in the preceding paragraph.

““ The present provision shall apply to the case of Articles 26, 27 and 29. In such cases,
the President shall request one or, if mecessary, two of the members of the Court forming the
Chamber to give place to the members of the Court of the nationality of the parties concerned,
and, failing such or if they are unable to be present, to the judges specially appointed by the
parties. ;

‘“ Should there be several parties in the same interest, they shall for the purpose of the
preceding provisions be reckoned as one party only. Amny doubt upon this point is settled
by the decision of the Court.

¢« Judges selected as laid down in paragraphs 2, 3 and 4 of this Article shall fulfil the
conditions required by Articles 2, 17 (paragraph 2), 20 and 24 of this Statute. They shall take
part in the decision on terms of complete equality with their colleagues.”

I4. SALARIES OF JUDGES.

The permanent character of the Court having been more firmly established, and the
requirements as to the selection of judges and the rules regarding the other occupations which
they may not follow concurrently having been more clearly stated, it has been thought expe-
dient to abandon the mixed system at present in force, which consists in an annual indemnity
and allowances for each day of service. Payment for the services and subsistence expenses
of members of the Court at The Hague will now take the form of a fixed inclusive annual
salary which, in fact, will correspond approximately to the maximum obtainable by the judges
under the present system. .

This will be a simplification of a system which at present is particularly complicated.

Accordingly, the Committee proposes to redraft Article 32 completely and to submit
to the Assembly a draft resolution to be substituted for the resolution of December 18th,
1920, concerning the salaries of members of the Court.

It has not, however, been thought expedient to include in the annual salary the travelling
expenses of members attending the Court or their travelling expenses while on duty.

In the Committee’s view, it is for the Assembly to lay down special regulations on this
point. The Committee considers, however, that the members of the Court and the Registrar
should, apart from journeys made on duty, be reimbursed for only one journey every year
from the seat of the Court to their homes and back again.

The final paragraph of the present Article 32 deals with retiring pensions for the personnel
of the Court. It refers to a special regulation which was made by the Assembly in 1924. This
regulation will require revision ; the Supervisory Commission will lay the matter before the
Assembly, but on account of certain proposed amendments to the Statute of the Court, of
which a brief summary was given at the head of this section, the Committee is of opinion that
the Assembly’s attention should be specially drawn to the desirability of redrafting paragraph

5 of Article 1 of the 1924 regulation in the terms indicated in the attached draft resolution
as to pensions.
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The new text of Article 32 and the accompanying draft resolutions, referred to above,
would be as follows :

 The members of the Court shall recetve an annual salary.

*“ The President shall receive a special annual allowance.

“ The Vice-President shall receive a special allowance for every day on which he acts
as President.

“ The judges appointed under Article 31, other than members of the Court, shall receive
an indemnity for each day on which they sit. .

* These salaries, allowances and indemnities shall be fixed by the Assembly of the League
o{ﬁ Nations on the proposal of the Council. They may not be decreased during the term of
office. :

 The salary of the Registrar shall be fixed by the Assembly on the proposal of the Court.

““ Regulations made by the Assembly shall fix the conditions under which retiring
pensions may be given to members of the Court and to the Registrar, and the conditions under
which members of the Court and the Registrar shall have their travelling expenses refunded.

* The above salaries, indemnities and allowances shall be free of all taxation.”

Draft Resolution concerning Salaries.

“ In accordance with the provisions of Article 32 of the Statute, the Assembly of -the League
of Nations fixes the salarvies, allowances and indemmities of the members and judges of the
Permanent Court of International Justice as follows :

““ President : Dutch florins
Annual salary . . . . . . . . . . . . . 45,000
Special indemnity . . . . . . . . .. . 15,000
*“ Vice-President :
Annual salary . . . . .. . ... L. 45,000
Allowance for each day on duty (100 X 100) 10,000 (maximum)
“ Members : -
Annual salary . . e . 45,000
 Judges referred to in Article 31 of the Statute :
Indemnity for each day on duty . . . . . 100
Allowance for each day of attendance. . . 50.”" -

Draft Resolution amending Paragraph 5 of Article 1 of the Regulations regarding Pensions.

“ The payment of a pension shall not begin until the person entitled to such pension has
reached the age of 65. Should, however, the person entitled to a pension, before attaining that age,
reach the end of his term of office without being re-elected, his pension may, by a decision of the
Court, be made payable to him, tn whole or part, as from the date on which his functions cease.”

15. CONTRIBUTIONS OF STATES NOT MEMBERS OF THE LEAGUE OF NATIONS.

The Committee does not propose any amendment to Article 35, but thinks that an
observation is called for on paragraph 3 of that Article.

In view of the third reservation attached by the United States of America to their accession
to the Protocol of Signature, paragraph 3 of Article 35 should not apply to the special case of
the United States if they accede to the Court Statute.

16. AMENDMENT TO No. 4 OF ARTICLE 38.

The Committee has only a very slight and purely formal amendment to propose to No.
4 of Article 38. It consists in restoring in the French text a few words which appear in the
English text. In the said No. 4 of Article 38, after the words ‘‘ la doctrine des publicistes les
plus qualifiés ”’, the words * des différentes nations "’ should be added.

Article 38, No. 4, would then read in the French text as follows :

“ Sous réserve de la disposition de Uarticle 59, les décisions judiciaires et la doctrine
des publicistes les plus qualifiés des différentes nations, comme moyen auxiliaire de détermi-
nation des régles de droit.”’

17. PROCEDURE.

In the final paragraph of Article 39, where reference is made to the power of the Court to
authorise, at the request of the parties, the use of a language other than French or English,
the Committee thinks it should be more clearly stated that such authorisation may be granted
without agreement between the parties, provided one of them so requests. Experience has
shown that it might be desirable to make this clearer.

Article 39, paragraph 3, would then read as follows:

““ The Court may, at the request of any party, authorise a language other than French
or English to be used.” .
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18. COMMUNICATION OF APPLICATIONS.

In paragraph 3 of Article 40, the Committee thinks it would be desirable to bring the
text of the Statute into line with Article 73 of the present Rules of Court, which latter provision,
as will be seen, the Committee proposes to embody in the new draft of the Statute.

Article 40, paragraph 3, would then read as follows :

*“ He shall also notify the Members of the League of Nations through the Secretary-
General, - and also any States entitled to appear before the Court.”

19. DIRECTION OF THE HEARING.

The English text of Article 45 does not quite correspond to the French text, which here
is better. :

In order to bring the two texts into concordance, the Committee proposes to replace the
words “‘ in his absence "’ by the words ‘“ if he is unable to preside ”’, and the words ** if both
are absent ” by the words ‘“ if neither is able to preside ”.

The English text of this Article would then read as follows :

*“ The heartng shall be under the control of the President or, if he is unable to preside,
of the Vice-President ; if neither is able to preside, the senior judge shall preside.”

20. ADVISORY OPINIONS.

The present Statute contains no explicit reference to advisory opinions. The Court has
been compelled by circumstances to remedy this omission to a certain extent in Articles 71,
72, 73 and 74 of the Rules of Court. '

~ The Committee considers that the essential parts of these provisions should be transferred
to the Statute of the Court in order to give them a permanent character, which seems parti-
cularly desirable to-day in view of the special circumstances attending the possible accession
of the United States to the Protocol of Signature of the Statute of the Court.

The Committee therefore proposes to add at the end of the present Statute a new chapter
numbered IV and headed ‘“ Advisory Opinions ", the first three Articles of which, numbered
6?,(:66 and 67, would reproduce the substance of Articles 72, 73 and 74 of the present Rules
of Court. : '

It also proposes that a final Article numbered 68 should be added to this chapter in order
to take account of the fact that the Court may be called upon to give advisory opinions both
in contentious and in non-contentious matters. The effect would be that, in the former case,
the Court would apply the provisions relating to contentious procedure referred to in the
previous chapters of the Statute, whereas those provisions would not always be applicable
when the Court gave an opinion on a non-contentious matter. Thus, for example, Articles
57 and 58 should apply in all cases, but Article 31 would only apply when an advisory opinion
was asked on a question relating to a dispute which had already arisen.

The new Articles 65, 66, 67 and 68 would be worded as follows :

‘“ CHAPTER IV. — ADVISOrRY OPINIONS.

‘“ Article 65.

 Questions upon which the advisory opinion of the Court is asked shall be laid before
the Court by means of a written request, signed either by the -President of the Assembly or
the President of the Council of the League of Nations, or by the Secretary- General of the
League under instructions from the Assembly or the Council.

*“ The request shall contain an exact statement of the question upon which an opinion
1s required and shall be accompanied by all documents likely to throw light upon the question.

‘ Article 66.

1. ““ The Registrar shall forthwith give notice of the request for an advisory opinion to the
Members of the League of Nations, through the Secretary-General of the League, and to
any States entitled to appear before the Court.

*“ The Registrar shall also, by means of a special and divect communication, notify
any Member of the League or State admitied to appear before the Court considered by the
Court (o7, should it not be sitting, by the President) as likely to be able to furnish information
on the question, that the Court will be prepared to receive, within a time-limit to be fixed by
the President, written statements, or to hear, at a public sitting to be held for the purpose,
oral statements relating to the question.

“ Should any State or Member referred to in the first paragraph have failed to receive
the commumnication specified above, such State or Member may express a desive to submat
a written statement, or to be heard ; and the Court will decide.

2. ““ States or Members having presented written or oral statements or both shall be
admitted to comment on the statements made by other States or Members in the form, to the
extent and within the time-limits which the Court or, should it not be sitting, the President shall
decide in each particular case. Accordingly, the Registrar shall in due time communicate
any such written statements to States or Members having submitted similar statements.
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‘“ Article 67.

“ The Court shall deliver its advisory opinions in open Court, notice having beem given
to the Secretary-General of the League of Nations and to the representatives of States and
Members of the League tmmediately concerned.

‘“ Article 68.

““ In the exercise of its advisory functions, the Court shall apply Articles 65, 66 and 67.
1t shall further be guided by the provisions of the preceding chapters of this Statute to the
extent to which 1t recognises them to be applicable to the case.”

* * %k

Such are the proposals which the Committee has the honour to submit for the Council’s
consideration. '

The Committee has to observe that, in the.course of its work, it has found somewhat
inappropriate expressions used in the French and in the English texts of several articles
of the Statute; it has, however, felt it unnecessary to propose corrections, as it does not
wish to encumber the present report with suggestions which are not clearly of practical value.

Finally, the Committee has considered what would be the appropriate procedure for
bringing into force the amendments proposed in the present report.

On this subject, the Committee ventures to make the following suggestions :

If the Council approves the conclusions of the report, it will no doubt find it convenient
to communicate them to the Members of the League of Nations and the States mentioned in
the Annex to the Covenant and to transmit them to the Assembly ; it would be desirable that,
if the amendments secure general approval, the Protocol accepting them which must be con-
cluded between the parties which have ratified the 1920 Statute should be made in the course
of next Assembly. .

On this point, the Committee must call the attention of the Council to the necessity for
taking appropriate measures to secure the entry into force of the amendments a sufficient
time before the election of the members of the Court in September 1930, on account, more
particularly, of the changes which are made in regard to the number of the members of the
Court and the rules as to the occupations which are incompatible with membership.

Appendix

TEXTS PROPOSED BY THE COMMITTEE. V

A. PROVISIONS OF THE STATUTE OF THE COURT.
New Article 3.

The Court shall consist of fifteen members.

New Article 8.

The Assembly and the Council shall proceed independently of one another to elect the members
of the Court.

New Article 13.

The members of the Court shall be elected for nine years.

They may be re-elected. ,

They shall continue to discharge their duties until thesr places have been filled. Though
replaced, they shall finish any cases which they may have begun.

In the case of the resignation of a member of the Court, the resignation will be addressed to
the President of the Court for transmission to the Secretary-General of the League of Nations.

This notification makes the place vacant. .

New Article 14.

Vacancies which may occur shall be filled by the same method as that laid down for the first
election, subject to the following provision : the Secretary-General of the League of Nations shall,
within one month of the occurrence of the vacancy, proceed to issue the invitations provided for
in Article 5, and the date of the election shall be fixed by the Council at its next session.

New Article 15.

A member of the Court elected to reﬂace a member whose period of appointment has not
expired, will hold the appoiniment for the remainder of his predecessor’s term.



New Article 16.

The members of the Court may not exercise any political or administrative function, nor
engage in any other occupation of a professional nature.
Any doubt on this point is settled by the decision of the Court.

New Article 17.

No member of the Court may act as agent, counsel or advocate in any case of an international
nature.

No member may participate in the decision of any case in which he has previously taken an
active part as agent, counsel or advocate for one of the contesting parties, or as a member of a national
or international Court, or of a commission of enquiry, or in any other capacity.

Any doubt on this point is settled by the decision of the Court.

New Article 23.

The Court shall remain permanently in session except during the judicial vacations, the
dates and duration of which shall be fixed by the Court at the end of each year for the following year.

Members of the Court whose homes are situated at more than five days’ normal journey from
The Hague shall be entitled, apart from the judicial vacations, to six months’ leave every three
years.

Members of the Court shall be bound, unless they are om regular leave or prevented from
attending by illness or other sertous reason duly explained to the Presidenmt, to hold themselves
permanently at the disposal of the Court.

New Article 25.

The full Court shall sit except when it is expressly provided otherwise.

Subject to the condition that the number of judges available to constitute the Court is not
thereby reduced below eleven, the Rules of Court may provide for allowing one or more judges,
according to circumstances and in rotation, to be dispensed from sitting.

Provided always that a quorum of nine judges shall suffice to constitute the Court.

New Article 26.

Labour cases, particularly cases referrved to in Part XIII (Labour) of the Treaty of Versailles
and the corresponding portions of the other Treaties of Peace, shall be heard and determined by
the Court under the following conditions:

The Court will appoint every three years a special Chamber of five judges, selected so far as
possible with due regard to the provisions of Article 9. In addition, two judges shall be selected
for the purpose of replacing a judge who finds it impossible to sit. If the parties so demand, cases
will be heard and determined by this Chamber. In the absence of any such demand, the full Court
will sit. In both cases, the judges will be assisted by four technical assessors sitting with them,
but without the right to vote, and chosen with a view fto emsuring a just represemtation of
the competing interests.

The technical assessors shall be chosen for each particular case in accordance with rules of
procedure under Article 30 from a list of * Assessors for Labour Cases ' composed of two persons
nominated by each Member of the League of Nations and an equivalent number nominated by
the Governing Body of the Labour Office. The Governing Body will nominate, as to one-half,
representatives of the workers, and, as to one-half, representatives of employers from the list referred
to in Article 412 of the Treaty of Versailles and the corresponding Articles of the other Treaties
of Peace.

Recourse may always be had to the summary procedure provided for in Article 29, in the
cases referved to in the first paragraph of the present Article, if the parties so request,

In Labour cases, the International Office shall be at liberty to furnish the Court with all

relevant information, and for this purpose the Director of that Office shall receive copies of all
the written proceedings.

New Article 27.

Cases relating to transit and communications, particularly cases referred to in Part XII
(Ports, Waterways and Railways) of the Treaty of Versailles and the corresponding portions of
the other Treaties of Peace, shall be heard and determined by the Court under the following
conditions :

The Court will appoint every three years a special Chamber of five judges, selected so far as
possible with due vegard to the provisions of Article 9. In addition two judges shall be selected
for the purpose of replacing a judge who finds 1t impossible to sit. If the parties so demand, cases
will be heard and determined by this Chamber. In the absence of any such demand, the full Court
will sit. When desived by the parties or decided by the Court, the judges will be assisted by four
technical assessors sitting with them, but without the right to vote.

The technical assessors shall be chosen for each particular case in accordance with rules of
procedure under Article 30 from a list of *“ Assessors for Transit and Communications Cases "’
composed of two persons nominated by each Member of the League of Nations.

Recourse may always be had to the summary procedure provided for in Article 29, in the cases
referred to in the first paragraph of the present Article, if the parties so request.
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New Article 29.

With a view to the speedy despaich of business, the Court shall form annually a Chamber
composed of five judges who, at the request of the contesting parties, may hear and determine cases
by summary procedure. In addition, two judges shall be selected for the purpose of replacing a
judge who finds it impossible to sit.

New Article 31. -

Judges of the nationality of each of the contesting parties shall vetain their vight to sit in
the case before the Court. ’

If the Court includes upon the Bench a judge of the nationality of one of the parties, the other
party may choose a person to sit as judge. Such person shall be chosen preferably from among
those persons who have been nominated as candidates as provided in Articles 4 and 5.

If the Court includes upon the Bench no judge of the nationality of the contesting parties,
each of these parties may proceed to select a judge as provided in the preceding paragraph.

"~ The present provision shall apply to the case of Articles 26, 27 and 29. In such cases, the
Pyesident shall request one or, if necessary, two of the members of the Court forming the Chamber
to give place to the members of the Court of the nationality of the parties concerned, and, failing
such or if they are unable to be present, to the judges specially appointed by the parties.

Should there be several parties in the same interest they shall, for the purpose of the preceding
provisions, be reckoned as one party only. Any doubt upon this point is seitled by the decision
of the Court.

Judges selected as laid down in paragraphs 2, 3 and 4 of this Article shall fulfil the conditions
required by Articles 2, 17 (paragraph 2), 20 and 24 of this Statute. They shall take part in the
decision on terms of complete equality with their colleagues.

New Article 32.

. The members of the Court shall receive an annual salary.
The President shall receive a special annual allowance.
The Vice-President shall receive a special allowance for every day on which he acts as President.
The judges appointed under Article 31, other than members of the Court, shall receive an
indemnity for each day on which they sit. : :
These salaries, allowances and indemnities shall be fixed by the Assembly of the League of
Nations on the proposal of the Council. They may not be decreased during the term of office.
The salary of the Registrar shall be fixed by the Assembly on the proposal of the Court.
Regulations made by the Assembly shall fix the conditions under which retiving pensions
may be given to members of the Court and to the Registrar, and the conditions under which members
of the Court and the Registrar shall have their travelling expenses refunded.
The above salaries, indemnities and allowances shall be free of all taxation.

New Article 38, No. 4.

The amendment only affects the French text which is altered to read as follows :

4. Sous réserve de la disposition de I'article 59, les décisions judiciaives et la doctrine des
publicistes les plus qualifiés des différentes nations, comme moyen auxiliaire de détermination
des régles de droit.

New Article 39.

The offictal languages of the Court shall be French and English. If the parties agree that the
case shall be conducted in French, the judgment will be delivered in French. If the parties agree
that the case shall be conducted in English the judgment will be delivered in English.

In the absence of an agreement as to which language shall be employed, each party may,
in the pleadings, use the language which it prefers ; the decision of the Court will be given in
French and English. In this case the Court will at the same time determine which of the two texts
shall be considered as authoritative.

The Court may, at the request of any party, authorise a language other than French or English
to be used. '

New Article 4o0.

Cases are brought before the Court, as the case may be, either by the notification of the special
agreement or by a written application addressed to the Registrar. In either case the subject of
the dispute and the conlesting parties must be indicated.

The Registrar shall forthwith communicate the application to all concerned.

He shall also notify the Members of the League of Nations through the Secretary- General,
and also any States entitled to appear before the Court.

New Article 45.

The amendment only affects the English text which is altered to read as follows :

The hearing shall be under the control of the President or, if he is unable to preside, of the
Vice-President; if neither is able to preside, the senior judge shall preside.



— 67 —

CHAPTER IV. — ApDVISORY OPINIONS.!

New Article 65.

Questions upon which the advisory opinion of the Court is asked shall be laid before the
Court by means of a written request, signed either by the President of the Assembly or the President
of the Council of the League of Nations, or by the Secretary- General of the League under instructions
from the Assembly or the Council.

The request shall contain an exact statement of the question upon which an opinion is required,
and shall be accompanied by all documents likely to throw light upon the question.

New Article 66.

1. The Registrar shall forthwith give notice of the request for an advisory opinion to the
Members of the League of Nations, through the Secretary-General of the League, and to any States
entitled to appear before the Court.

The Registrar shall also, by means of a special and direct communication, notify any Member
of the League or State admitted to appear before the Court considered by the Court (or, should it
not be sitting, by the President) as likely to be able to furnish information on the question, that
the Court will be prepared to receive, within a time-limit to be fixed by the President, written
statements,} or to hear, at a public sitting to be held for the purpose, oral statements relating to the
question.

Should any State or Member referred to in the first paragraph have failed to recetve the
communication specified above, such State or Member may express a desire to submit a written
statement, or to be heard ; and the Court will decide.

.2. States or Members having presented written or oral statements or both shall be admitted to
comment on the statements made by other States or Members in the form, to the extent and within
the time-limits which the Court or, should it not be sitting, the President shall decide in each parti-
cular case. Accordingly, the Registrar shall in due time communicate any such written statements
to States or Members having submitted similar statements.

New Article 67.

The Court shall deliver its advisory opinions in open Court, notice having been given to the

Secretary-General of the League of Nations and to the representatives of States and Members of
the League immediately concerned.

New Article 68.

In the exercise of its.advisory functions, the Court shall apply Articles 65, 66 and 67. It
shall further be guided by the provisions of the preceding chapters of this Statute to the extent to
which it recognises them to be applicable to the case.

B. RECOMMENDATIONS -AND DRAFT RESOLUTIONS.

1. The Committee decided to suggest that the Assembly should adopt the following
recommendation : :

The Secretary-General, in issuing the invitations provided forlin ArticleI5Tof theIStatute,
will request the national groups to satisfy themselves that the candidates nominated by them possess
recognised practical experience in international law and that they are at least able to read both the
official languages of the Court and to speak one of them ; he will recommend the groups to attach
to each nomination a statement of the career of the person mominated showing that he possesses
the required qualifications.

2. In connection with the new text of Article 32 of the Statute, the Committee drew
up the following draft resolutions :

Draft Resolution concerning Salaries.

In accordance with the provisions of Article 32 of the Statute, the Assembly of the League
of Nations fixes the salaries, allowances and indemmnities of the members and judges of the
Permanent Court of International Justice as follows :

Prestdent : Dutch florins
Annual salary . . . . . . . . .. ... 45,000
Special indemnity . . . . . . . . . . ... 15,000

Vice-President :

Annual salary . . . . . . . . . . ... . 45,000
Allowance for each day on duty (100 x 100) . . 10,000 (maximum)

Members :

Annual salary. . . . . e e e 45,000

Judges referred to in Article 31 of the Statute :

Indemnity for each day on duty . . . . . . 100
Allowance for each day of attendance . . . 50

Draft Resolution amending Paragraph 5 of Article I of the Regulation regarding Pensions

The payment of a pension shall not begin until the person entitled to such pension has reached
the age of 65. Should, however, the person entitled to a pension, before attaining that age, reach
the end of his term of office without being re-elected, his pension may, by a decision of the Court, be
made payable to him, in whole or part, as from the date on which his functions cease.

1 This subdivision (Chapter IV) is entirely. new.
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ANNEX 3.

ACCESSION OF THE UNITED STATES OF AMERICA TO THE PROTOCOL OF
SIGNATURE OF THE STATUTE OF THE COURT.

RESOLUTION ADOPTED BY THE SENATE OF THE UNITED STATES OF AMERICA ON
JaNuary 27T1H, 1926.

Whereas the President, under date of February 24th, 1923, transmitted a message to
the Senate, accompanied by a letter from the Secretary of State, dated February 17th, 1923,
asking the favourable advice and consent of the Senate to the adherence on the part of the
United States to the Protocol of December 16th, 1920, of Signature of the Statute for the
Permanent Court of International Justice, set out in the said message of the President (without
accepting or agreeing to the Optional Clause for Compulsory Jurisdiction contained therein),
upon the conditions and understandings hereafter stated, to be made a part of the instrument
of adherence :

Therefore be it

Resolved (two-thirds of the Senators present concurring), That the Senate advise and
consent to the adherence on the part of the United States to the said Protocol of December
16th, 1920, and the adjoined Statute for the Permanent Court of International Justice (without
accepting or agreeing to the Optional Clause for Compulsory Jurisdiction contained in said
Statute), and that the signature of the United States be affixed to the said Protocol, subject
to the following reservations and understandings, which are hereby made a part and condition
of this resolution, namely :

1. That such adherence shall not be taken to involve any legal relation on the part
of the United States to the League of Nations or the assumption of any obligations by
the United States under the Treaty of Versailles.

2. That the United States shall be permitted to participate through representatives
designated for the purpose and upon an equality with the other States, Members respec-
tively of the Council and Assembly of the League of Nations, in any and all proceedings
of either the Council or the Assembly for the election of judges or deputy-judges of the
Permanent Court of International Justice or for the filling of vacancies.

3. That the United States will pay a fair share of the expenses of the Court as
determined and appropriated from time to time by the Congress of the United States.

4. That the United States may at any time withdraw its adherence to the said
Protocol and that the Statute for the Permanent Court of International Justice adjoined
to the Protocol shall not be amended without the consent of the United States.

5. That the Court shall not render any advisory opinion except publicly after due
notice to all States adhering to the Court and to all interested States and after public
hearing or opportunity for hearing given to any State concerned ; nor shall it, without
the consent of the United States, entertain any request for an advisory opinion touching
any dispute or question in which the United States has or claims an interest.

The signature of the United States to the said Protocol shall not be affixed until the
Powers signatory to such Protocol shall have indicated, through an exchange of notes, their
acceptance of the foregoing reservations and understandings as a part and a condition of
adherence by the United States to the said Protocol.

Resolved further, As a part of this act of ratification, that the United States approve the
Protocol and Statute hereinabove mentioned, with the understanding that recourse to the
Permanent Court of International Justice for the settlement of differences between the United
States and any other State or States can be had only by agreement thereto through general
or special treaties concluded between the parties in dispute ; and

Resolved further, That adherence to the said Protocol and Statute hereby approved shall
not be so construed as to require the United States to depart from its traditional policy of not
intruding upon, interfering with, or entangling itself in the political questions of Ppolicy or
internal administration of any foreign State ; nor shall adherence to the said Protocol and
Statute be construed to imply a relinquishment by the United States of its traditional attitude
toward purely American questions.

Agreed to, January 16th (Calendar day, January 27th), 1926.

ANNEX 4.

LETTER FROM THE GOVERNMENT OF THE UNITED STATES OF AMERICA
TO THE SECRETARY-GENERAL OF THE LEAGUE.

Washington, February 1gth, 1929.

I have the honour to refer to the communication of this Department dated March 2nd,
1926, informing you of the resolution of the Senate of the United States setting forth the
T 7 ts=Aim~n’an which this Government might become a signatory to the
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Protocol of Signature of the Statute of the Permanent Court of International Justice, and
to inform you that I am to-day transmitting to each of the signatories of the Protocol a com-
munication which, after referring to my previous communication on the subject, reads as
follows :

‘“ Five Governments unconditionally accepted the Senate reservations and under-
standings ; three indicated that they would accept but have not formally notified my
Government of their acceptance ; fifteen simply acknowledged the receipt of my Govern-
ment’s note of February 12th, 1926; while twenty-four have communicated to my
Government replies as hereinafter indicated.

‘“ At a Conference held in Geneva in September 1926 by a large number of the States
signatories to the Protocol of Signature of the Statute of the Permanent Court of Inter-
national Justice, a Final Act was adopted in which were set forth certain conclusions
‘and recommendations regarding the proposal of the United States, together with a
preliminary draft of a Protocol regarding the adherence of the United States, which the
Conference recommended that all the signatories of the Protocol of Signature of December
16th, 1920, should adopt in replying to the proposal of the United States. Twenty-four
of the Governments adopted the recommendations of the Conference of 1926 and com-
municated to the Government of the United States in the manner suggested by the
Conference. By these replies and the proposed Protocol attached thereto, the first four
reservations adopted by the Senate of the United States were accepted. The fifth reser-
vation was not accepted in full, but so much of the first part thereof as required the Court

_to render advisory opinions in public session was accepted, and the attention of my
Government was called to the amended Rules of the Court requiring notice and an
opportunity to be heard.

‘“ The second part of the fifth reservation therefore raised the only question on which
there is any substantial difference of opinion. That part of the reservation reads as follows :

“... Nor shall it (the Court) without the consent of the United States entertain
any request for any advisory opinion touching any dispute or question in which the
United States has or claims an interest.”

““ It was observed in the Final Act of the Conference that, as regards disputes to
which the United States is a party, the Court had already pronounced upon the matter
of disputes between a Member of the League of Nations and a State not a Member, and
reference was made to Advisory Opinion No. 5 in the Eastern Karelia case in which the
Court held that it would not pass on such a dispute without the consent of the non-
Member of the League. The view was expressed that this would meet the desire of the
United States. - :

‘“ As regards disputes to which the United States is not a party but in which it claims
an interest, the view was expressed in the Final Act that this part of the fifth reservation
rests upon the presumption that the adoption of a request for an advisory opinion by
the Council or the Assembly requires a unanimous vote. It was stated that, since this
has not been decided to be the case, it cannot be said with certainty whether in some
or all cases a decision by a majority may not be sufficient but that, in any case where
a State represented on the Council or in the Assembly would have a right to prevent by
opposition in either of these bodies the adoption of a proposal to request an advisory
opinion from the Court, the United States should enjoy an equal right. Article 4 of the
draft Protocol states that ‘‘ should the United States offer objection to an advisory
opinion being given by the Court, at the request of the Council or the Assembly, concerning
a dispute to which the United States is not a party or concerning a question other than
a dispute between States, the Court will attribute to such objection the same force and
effect as attaches to a vote against asking for the opinion given by a Member of the
League of Nations either in the Assembly or in the Council ”, and that ‘‘ the manner
in which the consent provided for in the second part of the fifth reservation istobe given”
should be the subject of an understanding to be reached by the Government of the United
States with the Council of the League of Nations.

‘“ The Government of the United States desires to avoid in so far as may be possible
any proposal which would interfere with or embarrass the work of the Council of the
League of Nations, doubtless often perplexing and difficult, and it would be glad if it
could dispose of the subject by a simple acceptance of the suggestions embodied in the
Final Act and draft Protocol adopted at Geneva on September 23rd, 1926. There are,
however, some elements of uncertainty in the bases of these suggestions which seem to
require further discussion. The powers of the Council and its modes of procedure depend
upon the Covenant of the League of Nations, which may be amended at any time. The
ruling of the Court in the Eastern Karelia case and the Rules of the Court are alsosubject
to change at any time. For these reasons, without further enquiry into the practicability
of the suggestions, it appears that the Protocol submitted by the twenty-four Governments
in relation to the fifth reservation of the United States Senate would not furnish adequate
protection to the United States. It is gratifying to learn from the proceedings of the
Conference at Geneva that the considerations inducing the adoption of that part of
Reservation 5 giving rise to differences of opinion are appreciated by the Powers parti-
cipating in that Conference. Possibly the interest of the United States thus attempted
to be safeguarded may be fully protected in some other way or by some other formula.
The Government of the United States feels that such an informal exchange of views as
is contemplated by the twenty-four Governments should, as herein suggested, lead to



agreement upon some provision which in unobjectionable form would protect the rights
and interests of the United States as an adherent to the Court Statute, and this expectation
is strongly supported by the fact that there seems to be but little difference regarding
the substance of these rights and interests.”

(Signed) Frank B. KELLOGG.

ANNEX 5.

REPORT ADOPTED BY THE COMMITTEE OF JURISTS ON THE QUESTION OF
THE ACCESSION OF THE UNITED STATES OF AMERICA TO THE PROTOCOL
OF SIGNATURE OF THE STATUTE OF THE COURT. !

On February 19th, 1929, the Secretary of State of the United States of America addressed
to each of the Governments which had signed the Protocol of Signature of the Statute of the
Permanent Court of International Justice, dated December 16th, 1920, and also to the Secre-
tary-General of the League of Nations a note suggesting that an exchange of views might
lead to an agreement with regard to the acceptance of the stipulation set forth in theresolution
adopted by the Senate of the United States on January 27th, 1926, as the conditions upon
which the United States would adhere to the said Protocol. This note was considered by the
Council of the League of Nations at its meeting on March gth, 1929, and cordial satisfaction
was expressed at the prospect which the note held out that a solution might be found for the
difficulties which had prevented the adherence of the United States in 1926. On the same date,
a resolution was adopted by the Council, requesting the Committee of Jurists, which had been
appointed by the Council at its meeting on December 14th, 1928, to consider the revision of
the Statute of the Permanent Court of International Justice, to deal with this question as well
as those with which it was already charged and to make any suggestions which it felt able
to offer with a view to facilitating the accession of the United States on conditions satisfactory
to all the interests concerned.

It has been of the greatest assistance to the Committee in the accomplishment of this
additional task that among its members was to be found the Honourable Elihu Root, formerly
Secretary of State of the United States, and one of the members of the Committee which in
1920 framed the original draft of the Statute of the Court. His presence on the Committee has
enabled it to re-examine with good results the work accomplished by the Special Conference
which was convoked by the Council in 1926 after the receipt of the letter of March znd of
that year from the then Secretary of State of the United States informing the Secretary-
General of the League that the United States was disposed to adhere to the Protocol of
December 16th, 1920, on certain conditions enumerated in that letter. The United States did
not see its way to participate, as it was invited to do, in the Special Conference of 1926, and,
unfortunately, the proposals which emanated from that Conference were found not to be
acceptable to the United States. Nevertheless, as is shown by the note of February 1gth,
1929, from Mr. Kellogg, the margin of difference between the requirements of the United
States and the recommendations made by the Special Conference to the Powers which had
signed the Protocol of December 16th, 1920, is not great. For this reason, the Committee
adopted as the basis of its discussions the Preliminary Draft of a Protocol annexed to the
Final Act of that Conference and has introduced into the text the changes which it believes
to be necessary to overcome the objections encountered by the draft of 1926 and to render it
acceptable to all parties. This revised text is now submitted to the Council of the League.

The discussions in the Committee have shown that the conditions with which the Govern-
ment of the United States thought it necessary to accompany the expression of its willingness
to adhere to the Protocol establishing the Court owed their origin to apprehension that the
Council or the Assembly of the League might request from the Court advisory opinions without
reference to interests of the United States which might in certain cases be involved. Those
discussions have also shown that the hesitation felt by the delegates to the Conference of
1926 as to recommending the acceptance of those conditions was due to apprehension that
the rights claimed in the reservations formulated by the United States might be exercised
in a way which would interfere with the work of the Council or the Assembly and embarrass
their procedure. The task of the Committee has been to discover some method of ensuring
;hat c??iither on the one side nor on the other should these apprehensions prove to be well

ounded.

No difficulty has at any time been felt with regard to the acceptance of the conditions
laid down by the United States except in so far as they relate to advisory opinions, and the
task of the Committee would have been simplified if its members had felt able to recommend
that the system of asking the Court for an advisory opinion upon any particular question should
be abandoned altogether. The Committee, however, is of opinion that it cannot recommend
any such drastic solution. The system of asking the Court for an advisory opinion has proved
to be of substantial utility in securing a solution of questions which could not conveniently
be submitted to the Court in any other form. It has also on occasions enabled parties to a
dispute to ask for the submission of their difference to the Court in the form of a request for
an advisory opinion when they were for various reasons unwilling to submit it in the form
of international litigation. )

1 Rapporteur : Sir Cecil HURST.



The Committee has also felt obliged to reject another method by which satisfaction might
without difficulty be given to the conditions laid down by the United States. It is that of
recommending the adoption of a rule that in all cases a decision on the part of the Council
or of the Assembly to ask for an advisory opinion from the Court must be unanimous. As is
pointed out in the Final Act of the Special Conference of 1926, it was not then possible to say
with certainty whether a decision by a majority was not sufficient. It is equally impossible
to-day. All that is possible is to guarantee to the United States a position of equality in this
matter with the.States which are represented in the Council or the Assembly of the League.

Furthermore, mature reflection convinced the Committee that it was useless to attempt
to allay the apprehensions on either side, which have been referred to above, by the elaboration
of any system of paper guarantees or abstract formule. The more hopeful system is to deal
with the problem in a concrete form, to provide some method by which questions as they arise
may be examined and views exchanged, and a conclusion thereby reached after each side has
made itself acquainted with the difficulties and responsibilities which beset the other. It is
this method which the Committee recommends should be adopted, and to provide for which
it now submits a text of a Protdcol to be concluded between the States which signed the
Protocol of 1920 and the United States of America (see Appendix, page 72).

The note of February 1gth, 1929, from the Secretary of State of the United States makes
it clear that the Government of the United States has no desire to interfere with or to embarrass
the work of the Council or the Assembly of the League, and that that Government realises
the difficulties and responsibilities of the tasks with which the League is from time to time
confronted. It shows that there is no intention on the part of the United States Government
of hampering upon unreal or unsubstantial grounds, the machinery by which advisory
opinions are from time to time requested. The Committee is thereby enabled to recommend that
the States which signed the Protocol of 1920 should accept the reservations formulated by
the United States upon the terms and conditions set out in the articles of the draft Protocol.
This is the effect of Article 1 of the draft now submitted.

The next three Articles reproduce without substantial change the corresponding articles
of the draft of 1926. '

The fifth Article provides machinery by which the United States will be made aware of
any proposal before the Council or the Assembly for obtaining an advisory opinion and will
have an opportunity of indicating whether the interest of the United States are affected, so
that the Council or the Assembly, as the case may be, may decide its course of action with full
knowledge of the position. One may hope with confidence that the exchange of views so
provided for will be sufficient to ensure that an understanding will be reached and no conflict
of views will remain.

The provisions of this Article have been worded with due regard to the exigencies of
business in the Council of the League. The desirability of obtaining an advisory opinion may
only become apparent as the session of the Council is drawing to a close and when it may not
be possible to complete the exchange of views before the members of that body separate. In
that case, it will be for the Council to give such directions as the circumstances may require,
in order to ensure that the intentions of the Article are carried out. The request addressed to
the Court may, for instance, be held up temporarily, or it may be despatched with a request
that the Court will nevertheless suspend action on the request until the exchange of views
with the United States has been completed. The provisions of the Article have purposely been
framed so as to afford a measure of elasticity in its application. Similarly, if the Court has
commenced the preliminary proceedings consequent upon the receipt of the request for an
advisory opinion and has given notice of the request to the United States in the same way as
to the other Governments, the proceedings may, if necessary, be interrupted in order that
the necessary exchange of views may take place. What is said in this paragraph with regard
to requests for advisory opinions made by the Council would also apply to requests by the
Assembly in the event of the Assembly making any such request.

The provisions of this Article should in practice afford protection to all parties in allcases,
but if they do not, it must be recognised that the solution embodied in the present proposal
will not have achieved the success that was hoped, and that the United States would be fully
justified in withdrawing from the arrangement. It is for this eventuality that provision is
made in the last paragraph of the Article. It may be hoped that, should any such withdrawal
by the United States materialise, it would in fact be followed or accompanied by the conclusion
of some new and more satisfactory arrangement. :

In order to ensure so far as possible that the parties to the Protocol of 1920 shall be identical
with the parties to the new Protocol, Article 6 provides that any State which in future signs
the Protocol of 1920 shall be deemed to accept the new Protocol.

The remaining provisions of the draft Protocol do not call for detailed comment, because
they are in substance similar to the corresponding provisions of the draft Protocol of 1926.

It is necessary to consider what steps will be required to bring the Protocol, of which the
text is now submitted, into force in the event of the recommendations of the Committee being
accepted. ’

If the terms of the Protocol are approved by the Council it will be advisable that the
Secretary-General should be directed, when answering Mr. Kellogg’s note of February 1gth,
1929, to communicate the draft to the Government of the United States. Since the Protocol,
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if approved, covers the entire ground of Mr. Kellogg’s note, its transmission with a statement of
the Council’s approval would seem to constitute an adequate reply to that note. It should
at the same time be communicated to all the States which signed the Protocol of December
16th, 1920, together with a copy of the resolution of the Senate of the United States, dated
January 27th, 1926, containing the reservations of the United States.

It should also be communicated to the Assembly, in which the proposal for the appointment
of this Committee originated, in order that, if its terms are acceptable to that body, a resolution
approving it may be passed by the Assembly in the course of its ensuing session. Any action
taken by the Assembly should be communicated to the signatory States which are called upon
to determine whether or not to sign the new Protocol now proposed.

If the replies from the various Governments indicate a desire for a further exchange of
views with regard to the nature of the proposed arrangement with the United States or to the
terms of the draft Protocol, it will be for the Council to decide whether such exchange of views
should proceed through the diplomatic channel or whether it is necessary to convoke a further
special conference for the purpose, at which States not Members of the League might be repre-
sented. In any event, such exchange of views should, if possible, be completed before the
conclusion of the Assembly, in order that the approval by the Assembly may be obtained in
1929. A copy of the Protocol in the terms approved will then be prepared for signature and
every effort should be made to secure that delegates to the meeting of the Assembly or of
the special conference, if there should be one, should be authorised to sign the instrument
and should actually sign it before they leave Geneva. The signature of representatives of
States not Members of the League should be obtained at the same time.

As provided in Article 7 of the draft, the Protocol will come into force as soon as it has
been ratified by the States which have ratified the Protocol of December 16th, 1920, and by the -
United States, and, as soon as it has come into force, it will be possible for the United States
to take the necessary steps to become a party to the Protocol of December 16th, 1920, and to
any further protocol which may have been concluded for introducing amendments into the
Statute of the Court.

When that happy result has been achieved, it will be possible to feel that further progress
has been made in establishing the reign of law among the nations of the world and in diminish-
ing the risk that there may be a resort to force for the solution of their conflicts.

Appendix.

DRrRAFT PROTOCOL.

The States signatories of the Protocol of Signature of the Statute of the Permanent Court
of International Justice, dated December 16th, 1920, and the United States of America,
through the undersigned duly authorised representatives, have mutually agreed upon the
following provisions regarding the adherence of the United States of America to the said
Protocol, subject to the five reservations formulated by the United States in the resolution
adopted by the Senate on January 27th, 1926.

Article 1.

The States signatories of the said Protocol accept the special conditions attached by the
United States in the five reservations mentioned above to its adherence to the said Protocol
upon the terms and conditions set out in the following Articles.

Article 2.

The United States shall be admitted to participate, through representatives designated
for the purpose and upon an equality with the signatory States Members of the League of
Nations represented in the Council or in the Assembly, in any and all proceedings of either
the Council or the Assembly for the election of judges or deputy-judges of the Permanent
Court on International Justice, provided for in the Statute of the Court. The vote of the United
States shall be counted in determining the absolute majority of votes required by the Statute.

Article 3.

No amendment of the Statute of the Court may be made without the consent of all the
Contracting States.



Article 4.

The Court shall render advisory opinions in public session after notice and opportunity
for hearing substantially as provided in the now existing Articles 73 and 74 of the Rules of
Court.

Article 5.

With a view to ensuring that the Court shall not, without the consent of the United States,
entertain any request for an advisory opinion touching any dispute or question in which
the United States has or claims an interest, the Secretary-General of the League of Nations
shall, through any channel designated for that purpose by the United States, inform the United
States of any proposal before the Council or the Assembly of the League for obtaining ‘an
advisory opinion from the Court, and thereupon, if desired, an exchange of views asto whether
an interest of the United States is affected shall proceed with all convenient speed between
the Council or Assembly of the League and the United States.

Whenever a request for an advisory opinion comes to the Court, the Registrar shall
notify the United States thereof, among other States mentioned in the now existing Article 73
of the Rules of Court, stating a reasonable time-limit fixed by the President within which a
written statement by the United States concerning the request will be received. If for any
" reason no sufficient opportunity for an exchange of views upon such request should have
been afforded and the United States advises the Court that the question upon which the opinion
of thre Court is asked is one that affects the interests of the United States, proceedings shall be
stayed for a period sufficient to enable such an exchange of views between the Council or the
Assembly and the United States to take place.

With regard to requesting an advisory opinion of the Court in any case covered by the
preceding paragraphs, there shall be attributed to an objection of the United States the same
force and effect as attaches to a vote against asking for the opinion given by a Member of the
League of Nations in the Council or in the Assembly. ‘

If; after the exchange of views provided for in paragraph 1 and 2 of this Article, it shall
appear that no agreement can be reached and the United States is not prepared to forgo its
objection, the exercise of the powers of withdrawal provided for in Article 8 hereof will follow
naturally without any imputation of unfriendliness or unwillingness to co-operate generally
for peace and good will.

Article 6.

Subject to the provisions of Article 8 below, the provisions of the present Protocol shall
have the same force and effect as the provisions of the Statute of the Court and any future
signature of the Protocol of December 16th, 1920, shall be deemed to be an acceptance of the
provisions of the present Protocol.

Article 7.

The present Protocol shall be ratified. Each State shall forward the instrument of rati-
fication to the Secretary-General of the League of Nations, who shall inform all the other
signatory States. The instruments of ratification shall be deposited in the archives of the
Secretariat of the League of Nations.

The present Protocol shall come into force as soon as all States which have ratified the
Protocol of December 16th, 1920, and also the United States, have deposited their ratifications.

Article 8.

The United States may at any time notify the Secretary-General of the League of Nations
that it withdraws its adherence to the Protocol of December 16th, 1920. The Secretary-
General shall immediately communicate this notification to all the other States signatories
of the Protocol.

In such case, the present Protocol shall cease to be in force as from the receipt by the
Secretary-General of the notification by the United States.

On their part, each of the other Contracting States may at any time notify the Secretary-
General of the League of Nations that it desires to withdraw its acceptance of the special
conditions attached by the United States to its adherence to the Protocol of December 16th,
1920. The Secretary-General shall immediately give communication of this notification to
each of the States signatories of the present Protocol. The present Protocol shall be considered
as ceasing to be in force if and when, within one year from the date of receipt of the said
notification, not less than two-thirds of the Contracting States other than the United States
shall have notified the Secretary-General of the League of Nations that they desire to withdraw
the above-mentioned acceptance.

DONE at...ccceeiiiienenen. , the...... day of.............. » I9......, in a single copy, of which the
French and English texts shall both be authoritative.



ANNEX 6.

ACCESSION OF THE UNITED STATES OF AMERICA TO THE PROTOCOL
OF SIGNATURE OF THE STATUTE OF THE PERMANENT COURT OF
INTERNATIONAL JUSTICE.

LETTER DATED SEPTEMBER 5TH, 1929, FROM THE PRESIDENT OF THE CONFERENCE TO THE
PRESIDENT OF THE ASSEMBLY AND TO THE CHAIRMAN OF THE FIRST COMMITTEE.

[Translation.]

The Conference which has been invited to deal, among other questions, with the question
of the accession of the United States of America to the Statute of the Premanent Court of
International Justice, has accepted unanimously and without alteration the draft Protocol
on this matter drawn up by the Committee of Jurists which met last March (see Annex 5,
Appendix). : '

I have the honour to inform you that the Conference has decided to refer the said Protocol
to the First Committee of the Assembly in order that the latter may be in a position to take
the concurrent action of itself finally adopting this Instrument.

(Stgned) vaN EYSINGA,
President of the Conference.

Official No: A.22.1929. V.
. [C.A.S5.C.2.]
ANNEX 7.

LETTER FROM THE DIRECTOR OF THE INTERNATIONAL LABOUR OFFICE
TO THE SECRETARY-GENERAL OF THE LEAGUE OF NATIONS CONCERNING
THE QUESTION OF THE REVISION OF THE STATUTE OF THE
PERMANENT COURT OF INTERNATIONAL JUSTICE.

[Translation.]

At its fifty-fifth session, held in June last, the Council of the League of Nations adopted
a resolution convening for September 1oth, 1929, a Conference of States parties to the Statute
of the Permanent Court of International Justice. This Conference, which is to consider the
revision of the Statute of the Court, will examine the report drawn up for that purpose by the
Committee of Jurists which the Council instructed to study the Statute of the Court.

As I have pointed out in a number of communications to you, Article 423 of the Treaty -
of Versailles gives the Permanent Court of International Justice general powers to deal with
all questions or difficulties arising out of the working of the International Labour Organisation,
and for that reason the revision of the Statute of the Court is clearly a matter of interest to
the Labour Organisation. Moreover, the report submitted on this question by the Committee
of Jurists leads me to make an observation to which I feel bound to draw particular attention.

The Committee of Jurists rightly considers that it would be desirable to include in the
Statute certain terms providing for the exercise of the advisory powers granted to the Court
by Article 14 of the Covenant. It therefore proposes that Articles 72 to 74 of the Rules of
the Court, which deal with the procedure for advisory opinions, should be embodied in the
Statute. Unfortunately, the Committee of Jurists suggests making a change in the wording
of these provisions, no explanation of which is contained in its report. Articles 73 and 74
of the Rules adopted by the Court provide for the participation in the advisory procedure of
the international organisations concerned, but the draft Articles 66 and 67 of the Statute
proposed by the Committee of Jurists contain no reference at all to any consultation of these
organisations.

This omission seems somewhat unfortunate. The Court has already been asked on four
occasions to give advisory opinions on questions relating to the working of the International
Labour Organisation. On each occasion it has requested or accepted observations both from
representatives of the International Labour Organisation itself and from representatives of
international trade union organisations. This procedure has always worked quite satisfactorily .
and it might prove inexpedient to change it.

The Standing Orders Committee of the Governing Body of the International Labour
Office has considered the change which the Committee of Jurists proposes to introduce in the
provisions relating to the advisory procedure of the Court, and has asked me to approach the
competent organs of the League of Nations with a request that the text of Articles 73 and 74
of the Rules of the Court should be reproduced in the Statute unchanged, or that, at all
events, the reference to the consultation of international organisations should not be omitted.

I should therefore be very grateful if you would be good enough to bring the
above considerations to the knowledge of the Governments which have been invited to take part
in the Conference of States parties to the Statute of the Court. I have also the honour to
inform you that I should be glad to attend or be represented at that Conference with a view to
submitting to it any observations by the International Labour Office on the questions which
the Conference has been asked to consider.

(Stgned) Albert TuoMAS.
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ANNEX s,

REPORT OF THE DRAFTING COMMITTEE ON THE QUESTION OF THE REVISION
OF THE STATUTE OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE

I. Proposep NEw CHAPTER IV. ADVISORY Opinions : NEW ARTICLES 65 TO 68

The Conference has still to consider two questions na mely :

(@) The question raised by the International Labour Office

After discussion with the representative of this O
examine this question, proposed the following amendezﬁct;{yf'ofr&z]Zia)tA::i?e:V%% ankde%;?

New Article 66.
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1. The Registrar shall forthwith give notj ; -
to the Members of the League of Nations, throtllgcﬁ 2;;hseeﬁgr::;_g;nf;;d(;’flst(;ll’g’fpmlon
and to ahnyRStates entilthlail tlo a}g)ear before the Court eague,
. “ The Registrar shall also, by means of a gpecj ) . o )
any Member of the League or State admitied to appoas before the Court o7 smisrmationa!
orgamisation considered by the Court (or, should it not be sitting, by the President
* as likely to be able to furnish information on the question, that the Court will be eng
to receive, within a time-limit to be fixed by the President, written st atemenlt)gelﬁ-rio
hear,‘ ‘at a public sitting to be held for the purpose, oral stateménts relating to the qu’estion
the corirrlr(l);lrll(iic:.]tli)c’) Et;;::cggelgzrgggg r:ﬁirrfesdt:f in the first paragraph have failed to receive
’ e . : .
a written statemeﬁt, 011)' to bedheard ; and the (goﬁ{rimv}r)i%r crlléii}zi gxpress a desire to submit
“ 2. States Members and organisations havi : -
or both ghal} be qdmitted to comment on the ;‘;ltlgnléﬁsseﬁf:gevgltgilﬁeclirscgztisstaﬁemﬁnts
or organisations, in the form, to the extent and within the tim e}-IIimits which th exg er:
or, should it not be sitting, the President shall decide in each particular case AcCoed- o‘ir
the Registrar shall in due time communicate any such er)it ten batammante rsmg Y
Members and organisations having submitted simifar statements.” s to States,

New Article 67.

¢ The Court shall deliver its advisory opinion . ) .
. h s in open Court, notice h
given to the Secretary-General of the League of Nationspand to the represezrll‘tgrtligveze?)?

States, of Members of the League and of interngy; BTy :
cerned.” ational organisations immediately con-

The effect is to reproduce the provisions of the existi .
4). Ihe French text of the former article is brOughiﬁlstzngolsgl:; i%fy(i\(/)i‘glt t(fﬁ%r%ggelsis%?’t:;;i
which is that followed by the jurisprudence of the Court. This had already been done in th !
text annexed to the Jurists’ report. ) y € 1in the

(b) Sir Cecil Hurst’s proposal to give the new Article 68 the following form :
New Article 68. -

“ In the exercise of its advisory functions, the Court shall v Articles 6 ’
67. 1t shall further be guided by the provisions of theuSt:tute ;Ir)tlz)sgrind tgsbesf’o?l?)\?v‘;g
in contentious cases to the extent to which it recognises them to be applicable.”

II. PROPOSAL OF THE DELEGATE o BRAZIL

The President has received the following let )
September 1oth, 1029 : g letter from the delegate of Brazil, dated

“ My Government, which is taking part in the C : .
the Protocol of Signature of the Statute of the Perrsangrr:'feé?\llcr: gff Isrf?:::aﬁgngof‘ﬁstigé
of Defl:ember d16th' 1920, would ,316 gl.‘:d ttl}at thfls opportunity should be taken to regularise
in a clear and precise manner, the situation of Brazj] i :
International Justice. azil in regard to the Permanent Court of
“ T have already informed the Secretary-Gep ;
Government’s desire to contribute to the expens:;a;fotfhzh%g:ﬁigiuﬁ aOfpggglg?gnof onll)?e,
agreed. On the other hand, however, important elections are due to take place next year
and it seems equitable that Brazil should be able to participate in them on a footing of
_ equa‘l‘lty with the other signatory States, whether Members of the League or non-m embge s
‘ . The existing text of the Statute seems, however, not to contemplate such participa-
tion. I would be grateful if you would be so good as to ask the Conference whether it

would not be appropriate to elucidate the Stat : .
situation. - ute in such manner as to remedy this

(Signed) M. pE PIMENTEL BRANDAO,
Delegate of Brazil.”



In order to expedite the work of the Conference, the President ventured to submit the
above letter to the Drafting Committee, in order that the latter might examine in what form
it might be possible for the Conference to give satisfaction to the very natural desires of Brazil.

The Committee considers that this object could be attained by making the following
amendments in the Statute of the Court.

Article 4 would be amended so as to read as follows :

‘ The members of the Court shall be elected by the Assembly and by the Council
from a list of persons nominated by the national groups in the Court of Arbitration, in
accordance with the following provisions.

 The conditions under which a State whick is a party to the Protocol of Signature of
.the Statute of the Court of December 16th, 1920, but is not a Member of the League of Nations
may participate in electing the members of the Court shall, in the absence of amy special
agreement on the subject, be laid down by the Assembly on the proposal of the Council.

 In the case of Members of the League of Nations not represented in the Permanent
Court of Arbitration, the lists of candidates shall be drawn up by national groups appointed
for this purpose by their Governments under the same conditions as those prescribed
for members of the Permanent Court of Arbitration by Article 44 of the Convention of
The Hague of 1907 for the pacific settlement of international disputes.”

Article 35 would be amended so as to read as follows :

*“ The Court shall be open to the Members of the League and also to States mentioned
in the Annex to the Covenant.

. “ The conditions under which the Court shall be open to other States shall, subject

to the special provisions contained in treaties in force, be laid down by the Council, but

iél no case shall such provisions place the parties in a position of inequality before the
ourt.

“ When a State which is not a Member of the League of Nations is a party to a
dispute, the Court will fix the amount which that party is to contribute towards the
expenses of the Court. This provision shall not apply if such State is bearing a share of
the expenses of the Court.

This change in Article 35 is in conformity with the observation made by the Committee
of Jurists in Section 15 of its report (document A.9.1929.V, page 9).

III. DRAFT PROTOCOL RELATING TO THE AMENDMENTS TO BE MADE IN THE STATUTE.

The Drafting Committee proposes the following text for this instrument :

‘1. The undersigned, duly authorised, agree on behalf of the Governments which they
represent to make in the Statute of the Permanent Court of International Justice the amend-
ments which are set out in the Annex to the present Protocol and which form the subject of
the resolution of the Assembly of the League of Nations of September . . . 1929.

‘“2. The present Protocol, of which the French and English texts are both authentic,
shall be presented for signature to all the signatories of the Protocol of December 16th, 1920,
to which the Statute of the Permanent Court of International Justice is annexed, and to the
United States of America.

‘3. The present Protocol shall be ratified. The instruments of ratification shall be
deposited, if possible, before September 1st, 1930, with the Secretary-General of the League
of Nations, who shall inform the members of the League of Nations and the States
mentioned in the Annex to the Covenant.

¢ The present Protocol shall enter into force on September 1st, 1930, provided that
the Council of the League of Nations has satisfied itself that those Members of the League of
Nations and States mentioned in the Annex to the Covenant which have ratified the Protocol
of December 16th, 1920, and whose ratification of the present Protocol has not been received
by that date, have no objection to the coming into force of the amendments to the Statute
of the Court which are annexed to the present Protocol.

‘“5. After the entry into force of the present Protocol, the new provisions shall form
part of the Statute adopted in 1920 and the provisions of the original articles which have
been made the subject of amendment shall be abrogated. It is understood that, until January
Ist, 1931, the Court shall continue to perform its functions in accordance with the Statute
of 1920.

““6. After the entry into force of the present Protocol, any acceptance of the Statute
of the Court shall constitute an acceptance of the Statute as amended.

‘2. For the purposes of the present Protocol, the United States of America shall be
in the same position as a State which has ratified the Protocol of December 16th, 1920.

‘““ DoNE at Geneva, the............ day of September nineteen hundred and twenty-nine,
in a single copy, which shall be deposited in the archives of the Secretariat of the League of
Nations. The Secretary-General shall deliver authenticated copies to the Members of the
League of Nations and to the States mentioned in the Annex to the Covenant.”




Annex to the Draft Protocol of September . . . . - 1929,

AMENDMENTS TO THE STATUTE OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE.

Articles 3, 4, 8, 13, 14, 15, 16, 17, 23, 25, 26, 27, 29, 31, 32 and 35 are replaced by the
following provisions :

New Article 3.

New Article 4.

etc.
The French text of Article 38, No. 4, is replaced by the following provision : .

(There is no change in the English text.)
Articles 39 and 40 are replaced by the following provisions :

New Article 39.

New Article 40.
The English text of Article 45 is replaced by the following provision :

(There is no change in the French text.)

The following new chapter is added to the Statute of the Court :

Chapter IV — Advisory Opinions.
New Article 65.

étc. '
(End of Annex.)

*
* *
As regards the special position of the United States, it may perhaps prevent misunder-
standing if it is pointed out that three instruments relating to the Court will be presented for
acceptance to that State, namely :

The Protocol destined to satisfy the reservations attached by the United States
Senate to the accession of the United States of America to the Statute of the Court;

The Protocol of Signature of 1920, and

The new Protocol relating to the amendment of the Statute.

There could, of course, be no question of the United States being a party to the unamended
Statute while the other States concerned were parties to the Statute in its amended form ;
but the draft Protocol relating to the amendment of the Statute is believed to safeguard
entirely the situation of the United States with regard to the amendments ; and, while it is,
of course, not within the province of the Drafting Committee or the Conference to anticipate
what procedure the United States may follow, it may be hoped that the United States will
in due course sign and ratify all three above-mentioned instruments. It would, in fact, be
possible for the United States at the moment when it signs the Protocol dealing with its
reservations to sign also the Protocol of Signature of 1920 and that relating to the amendments
subject to the eventual entry into force of the first-mentioned agreement.

IV. NATURE OF THE RESOLUTION TO BE ADOPTED BY THE ASSEMBLY.

The draft Protocol could hardly be drawn up without considering what action the
Assembly would be called upon to take.

Accordingly, while recognising that it is for the First Committee of the Assembly, and
not for the Conference, to formulate a resolution for adoption by the Assembly, the Drafting
Committee found it convenient to prepare the text of a resolution in conformity with the
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provisions of the draft Protocol which would indicate what, in the opinion of the Conference,
is the relation between its action and that of the Assembly. Itisin this sense that the following
draft resolution might perhaps be transmitted by the Conference to the Assembly :

‘1. The Assembly adopts the amendments to the Statute of the Permanent Court
of International Justice and the draft Protocol which the Conference convened by the
Council of the League of Nations has drawn up after consideration of the report of the
Committee of Jurists, which met in March 1929 at Geneva and which included among its
members a jurist of the United States of America. The Assembly expresses the hope that
the draft Protocol drawn up by the Conference may receive as many signatures as possible
before the close of the present session of the Assembly and that all the Governments
concerned will use their utmost efforts to secure the entry into force of the amendments
to the Statute of the Court before the opening of the next session of the Assembly, in thé
course of which the Assembly and the Council will be called upon to proceed to a new
election of the members of the Court.
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2. The Assembly takes note of the following recommendation adopted by the
Conference :

* The Conference recommends that, in accordance with the spirit of Articles 2
and 39 of the Statute of the Court, the candidates nominated by the national groups
should possess recognised practical experience in international law and that they
should be at least able to read both the official languages of the Court and to speak
one of them ; it also considers it desirable that to the nominations there should be
attached a statement of the careers of the candidates justifying their candidature.”

ANNEX 9,

WORK OF THE CREDENTIALS COMMITTEE.

NOTE BY THE SECRETARIAT.

No report to the Conference was made by the Credentials Committee, which, in accordance
with the special mandate given it (see the observations made by the President when proposing
the appointment of the Committee, pages 7-8 and 23) devoted its attention to verifying the
powers of the various delegations to sign the agreements to be drawn up by the Conference.
On the suggestion of the Committee, the President of the Conference called the attention
of the delegations not possessing the necessary full powers to the desirability of obtaining
such full powers before the close of the session of the Assembly.

The Protocols adopted by the Conference regarding the accession of the United States
of America to the Statute of the Permanent Court and regarding the revision of that Statute

received respectively fifty and forty-eight signatures before the close of the Assembly’s
session.

ANNEX 10.

REVISION OF THE STATUTE OF THE PERMANENT COURT OF
INTERNATIONAL JUSTICE.

LETTER DATED SEPTEMBER I12TH, 1929, FROM THE PRESIDENT OF THE CONFERENCE TO THE
PRESIDENT OF THE ASSEMBLY AND TO THE CHAIRMAN OF THE FIrRsT COMMITTEE.

I have the honour to inform you that the Conference convened in accordance with the
Council’s resolution of June 12th, 1929, has examined the report of the Jurists regarding the
revision of the Statute of the Permanent Court of International Justice. It has also taken
into consideration a suggestion made by the delegate of Brazil in the letter of which a copy
is enclosed that it should be made possible for any State which has accepted the Statute of .
the Court but is not a Member of the League to participate in the election of the members
of the Court.

As a result of this examination, the Conference has adopted, with the modifications
indicated below, the proposals of the Jurists for amending the Court’s Statute, as set out on
page 11 of document A.9.1929.V.

The new text of Articles 3 and 8 has been adopted as proposed by the Committee of

urists.
d New text of Article 13. The last line is to read : ¢ This last notification makes the place
vacant .

The new text of Articles 14 and 15 has been adopted as proposed by the Committee of

urists.
I New text of Article 16. Adopted as proposed by the Jurists, on the understanding that
the words “ occupation of a professional nature "’ are to be interpreted in the widest sense,
i.e., cover, for example, such an activity as being director of a company.



New text of Article 17. Adopted as proposed by the Jurists, with the omission in the
first paragraph of the words ‘‘ of an international nature ".
New text of Article 23. Adopted as proposed by the Jurists with the following changes :

The words ‘“ at the end of each year for the following year” at the end of the
first paragraph are omitted.

In the second paragraph, the words ““ not including the time spent in travelling ™ are
added at the end of a paragraph.

The new text of Articles 25, 26, 27, 29, 31, 32, the change in the French text of Article 38,
the new text of Articles 39 and 40 and the change in the English text of Article 45 are adopted
as proposed by the Jurists.

The new Chapter IV of the Statute—Advisory Opinions—new Articles 65 to 68, has been
adopted in the following form : ‘ ‘

New Article 65.

‘¢ Questions upon which the advisory opinion of the Court is asked shall be laid before
the Court by means of a written request, signed either by the President of the Assembly
or the President of the Council of the League of Nations, or by the Secretary-General of
the League under instructions from the Assembly or the Council.

‘“ The request shall contain an exact statement of the question upon which an opinion
is required, and shall be accompanied by all documents likely to throw light upon the
question.” :

New Article 66.

“1. The Registrar shall forthwith give notice of the request for an advisory opinion
to the Members of the League of Nations, through the Secretary-General of the League,
and to any States entitled to appear before the Court.

‘“ The Registrar shall also, by means of a special and direct communication, notify
any Member of the League or State admitted to appear before the Court or international
organisation considered by the Court (or, should it not be sitting, by the President) as
likely to be able to furnish information on the question, that the Court will be prepared
to receive, within a time-limit to be fixed by the President, written statements or to hear,
at a public sitting to be held for the purpose, oral statements relating to the question.

¢ Should any Member or State referred to in the first paragraph have failed to receive
the communication specified above, such Member or State may express a desire to submit
a written statement, or to be heard ; and the Court will decide.

‘“2. Members, States and organisations having presented written or oral statements,
or both, shall be admitted to comment on the statements made by other Members, States
or organisations, in the form, to the extent and within the time-limits which the Court
or, should it not be sitting, the President shall decide in each particular case. Accordingly,
the Registrar shall in due time communicate any such written statements to Members,
States and organisations having submitted similar statements.”

New Article 67.

* The Court shall deliver its advisory opinions in open Court, notice having been
given to the Secretary-General of the League of Nations and to the representatives of

Members of the League, of States and of international organisations immediately
concerned.”

New Article 68.

“ In the exercise of its advisory functions, the Court shall further be guided by the
provisions of the Statute which apply in contentious cases, to the extent to which it
recognises them to be applicable.”

The Conference associated itself with the following observations formulated in the course
of its discussion with reference to the new Article 68 :

“ In contentious cases, where a decision has to be given, the procedure naturally
involves hearing both parties ; the two parties set out their arguments and observations,
and the judges are thus provided with all the material necessary for reaching a
conclusion. It must be the same in the case of advisory opinions.

‘ When an advisory opinion is asked, it is really indispensable, if the opinion is
to carry any weight, if it is to be truly useful, that, in the same manner as in a contentious
case, all the material necessary for reaching a conclusion should be placed before the
person consulted ; he requires to know the arguments of both parties.

¢ This is the reason for providing that the procedure with regard to advisory opinions
shall be the same as in contentious cases.”

As the result of the suggestion of the Brazilian delegate, the Conference has adopted
amendments to Articles 4 and 35 of the Statute of the Court, as the result of which these
articles will assume the following form : -
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New text of Article 4.

“ The members of the Court shall be elected by the Assembly and by the Council
from a list of persons nominated by the national groups in the Court of Arbitration, in
accordance with the following provisions :

*“ In the case of Members of the League of Nations not represented in the Permanent
Court of Arbitration, the lists of candidates shall be drawn up by national groups appointed
for this purpose by their Governments under the same conditions as those prescribed
for members of the Permanent Court of Arbitration by Article 44 of the Convention of
The Hague of 1907 for the pacific settlement of international disputes.

‘“ The conditions under which a State which has accepted the Statute of the Court,
but is not a Member of the League of Nations, may participate in electing the members

of the Court shall, in the absence of a special agreement, be laid down by the Assembly
on the proposal of the Council.”

New text of Article 35.

* The Court shall be open to the Members of the League and also to States mentioned
in the Annex to the Covenant. :

‘ The conditions under which the Court shall be open to other States shall, subject
to the special provisions contained in treaties in force, be laid down by the Council ;
Eut in no case shall such provisions place the parties in a position of inequality before the

ourt. '

‘“ When a State which is not a Member of the League of Nations is a party to a dispute,
the Court will fix the amount which that party is to contribute towards the expenses of

the Court. This provision shall not apply if such State is bearing a share of the expenses
of the Court.” :

In addition to the amendments proposed by the Jurists, the Conference considered their
proposal for the adoption of a recommendation regarding the nomination of candidates by
the national groups. On this subject it adopted the following resolution :

*“ The Conference recommends that, in accordance with the spirit of Articles 2z and
39 of the Statute of the Court, the candidates nominated by the national groups should
possess recognised practical experience in international law and that they should be at
least able to read both the official languages of the Court and to speak one of them ;
it also considers it desirable that to the nominations there should be attached a statement
of the careers of the candidates justifying their candidature.

““ The Conference decides to transmit this recommendation to the Assembly of the
League of Nations in order that eventually it may be brought by the Secretary-General
to the knowledge of the national groups.”

For the purpose of bringing the amendments into force, the Conference has adopted the
enclosed draft Protocol, which will be completed by an Annex setting out the text of the amend-
ments in the manner shown in the skeleton Annex attached to the draft. :

The Conference associates itself with the following observations made by its Drafting
Committee upon the Draft Protocol : '

‘“ As regards the special position of the United States, it may perhaps prevent
misundertanding if it is pointed out that three instruments relating to the Court will be
presented for acceptance to that Power, namely :

“ The Protocol destined to satisfy the reservations attached by the United
States Senate to the accession of the United States of America to the Statute of the
Court ; and

*“ The Protocol of Signature of 1920 ;

“ The new Protocol relating to the amendment of the Statute.

‘ There could, of course, be no question of the United States being a party to the
unamended Statute while the other States concerned were parties to the Statute in its
amended form; but the draft Protocol relating to the amendment of the Statute is
believed to safeguard entirely the situation of the United States with regard totheamend-
ments (see paragraph 7 of the Protocol) ; and, while it is, of course, not within the province
of the Drafting Committee or the Conference to anticipate what procedure the United
States may follow, it may be hoped that the United States will in due course sign and
ratify all three above-mentioned instruments. It would, in fact, be possible for the United
States at the moment when it signs the Protocol dealing with its reservations to sign
also the Protocol of Signature of 1920 and that relating to the amendments subject to
the eventual entry into force of the first-mentioned agreement.”

While recognising that it is not formally within its province to make any proposals as
to the action to be taken by the Assembly, the Conference has necessarily been obliged to ask
itself what form the Assembly’s action will take. It has found it convenient to give a precise
shape to its ideas on this subject by drawing up a draft resolution in conformity with the
terms of the draft Protocol which it has adopted. It has requested me to transmit this text
also to you in the hope that it may serve to facilitate the consideration of the question by the
Assembly.

TheyConference anticipates that the Assembly, if it is in agreement with the results of
the work of the Conference, will, by a suitable resolution, adopt for its part the amendments
to the Statute of the Court and the draft Protocol relating thereto.
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In this event, there will be no obstacle to the opening of the Protocol for signature so soon
as it can be prepared in the proper form.

The same will be the case with regard to the Protocol relating to the accession of
the United States of America to the Statute of the Court, if that Protocol is adopted by the
Assembly. :

TheyConference has closed its session, subject to its being possible for it to be convened
again by its President if need arises. It is understood that, if the draft Protocols are adopted
by the Assembly in the form given to them by the Conference, the Secretary-General will
proceed without delay to present them to the delegates for their signature.

I am addressing an identical letter to the President of the Assembly.

(Stgned) W. J. M. vaN EYSINGA,
President of the Conference.

Appendix I.

LETTER OF SEPTEMBER I0TH, 1929, FROM-M. M. DE PIMENTEL BRANDAO, DELEGATE OF BRAZIL,
' TO THE PRESIDENT OF THE CONFERENCE.

My Government, which is taking part in the Conference of States signatories of the
Protocol of Signature of the Statute of the Permanent Court of International Justice of
December 16th, 1920, would be glad that this opportunity should be taken to regularise, in
a clear and precise manner, the situation of Brazil in regard to the Permanent Court of Inter-
national Justice.

I have already informed the Secretary-General of the League of Nations of my Government’s
desire to contribute to the expenses of the Court in a proportion to be agreed. On the other
hand, however, important elections are due to take place next year, and it seems equitable
that Brazil should be able to participate in them on a footing of equality with the other signa-
tory States, whether Members of the League or non-members.

The existing text of the Statute seems, however, not to contemplate such participation.
I would be grateful if you would be so good as to ask the Conference whether it would not
be appropriate to elucidate the Statute in such manner as to remedy this situation. -

(Signed) M. de PIMENTEL BRANDAO,
Delegate of Brazil.

Appendix II.

DRAFT PROTOCOL RELATING TO THE AMENDMENTS TO BE MADE IN THE STATUTE
OF THE PERMANENT COURT.

1. The undersigned, duly authorised, agree on behalf of the Governments which they
represent to make in the Statute of the Permanent Court of International Justice the amend-
ments which are set out in the Annex to the present Protocol and which form the subject
of the resolution of the Assembly of the League of Nations of September......... 1929.

2. The present Protocol, of which the French and English texts are both authentic,
shall be presented for signature to all the signatories of the Protocol of December 16th, 1920,
to which the Statute of the Permanent Court of International Justice is annexed, and to the
United States of America.

3. The present Protocol shall be ratified. The instruments of ratification shall be depos-
ited, if possible, before September 1st, 1930, with the Secretary-General of the League of
Nations, who shall inform the Members of the League of Nations and the States mentioned in
the Annex to the Covenant.

4. The present Protocol shall enter into force on September 1st, 1930, provided that the
Council of the League of Nations has satisfied itself that those Members of the League of
Nations and States mentioned in the Annex to the Covenant which have ratified the Protocol
of December 16th, 1920, and whose ratification of the present Protocol has not been received
by that date, have no objection to the coming into force of the amendments to the Statute
of the Court which are annexed to the present Protocol.

5. After the entry into force of the present Protocol, the new provisions shall form part
of the Statute adopted in 1920 and the provisions of the original articles which have been made
the subject of amendment shall be abrogated. It is understood that, until January 1st, 1931,
the Court shall continue to perform its functions in accordance with the Statute of 19z0.

6. After the entry into force of the present Protocol, any acceptance of the Statute of
the Court shall constitute an acceptance of the Statute as amended.

7. For the purposes of the present Protocol, the United States of America shall be in the
same position as a State which has ratified the Protocol of December 16th, 19z0.

DoNE at Geneva, the............ day of September, nineteen hundred and twenty-nine, in
a single copy, which shall be deposited in the archives of the Secretariat of the League of Nations.
The Secretary-General shall deliver authenticated copies to the Members of the League of
Nations and to the States mentioned in the Annex to the Covenant.
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Annex to the Protocol of September ...... 1929,

AMENDMENTS TO THE STATUTE OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE.

Articles 3, 4, 8, 13, 14, 15, 16, 17, 23, 25, 26, 27, 29, 31, 32 and 35 are replaced by the
following provisions :

New text of Article 3.

New text of Article 4.

etc.

The French text of Article 38, No. 4, is replaced by the following provision :
(There is no change in the English text.)
Articles 39 and 40 are replaced by the following provisions :

New text of Article 39.

New text of Article 40.
The English text of Article 45 is replaced by the following provisions :
(There is no change in the French text.)
The following new chapter is added to the Statute of the Court :

Chapter v — Advisory Opinions.
New Article 65.

etc.

Appendix 111,

DRAFT RESOLUTION.

1. The Assembly adopts the amendments to the Statute of the Permanent Court of
International Justice and the draft Protocol which the Conference convened by the Council
of the League of Nations has drawn up after consideration of the report of the Committee
of Jurists, which met in March 1929 at Geneva and which included among its members a
jurist of the United States of America. The Assembly expresses the hope that the draft
Protocol drawn up by the Conference may receive as many signatures as possible before the
close of the present session of the Assembly, and that all the Governments concerned will
use their utmost efforts to secure the entry into force of the amendments to the Statute of
the Court before the opening of the next session of the Assembly, in the course of which the
Assembly and the Council will be called upon to proceed to a new election of the members
of the Court.

2. The Assembly takes note of the following recommendation adopted by the Conference :

¢ The Conference recommends that, in accordance with the spirit of Articles 2 and
39 of the Statute of the Court, the candidates nominated by the national groups should
possess recognised practical experience in international law and that they should be at
least able to read both the official languages of the Court and to speak one of them;
it also considers it desirable that to the nominations there should be attached a statement
of the careers of the candidates justifying their candidature.”
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ANNEX 11.

AccEessioN oF THE UNITED STATES OF AMERICA TO THE PROTOCOL OF SIGNATURE
OF THE STATUTE OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE.

DRAFT PROTOCOL.

The States signatories of the Protocol of Signature of the Statute of the Permanent Court
of International Justice, dated December 16th, 1920, and the United States of America,
through the undersigned duly authorised representatives, have mutually agreed upon the
following provisions regarding the adherence of the United States of America to the said
Protocol subject to the five reservations formulated by the United States in the resolution
adopted by the Senate on January 27th, 1926.

Article 1.

The States signatories of the said Protocol accept the special conditions attached by the
United States in the five reservations mentioned above to its adherence to the said Protocol
upon the terms and conditions set out in the following Articles.

Article 2.

The United States shall be admitted to participate, through representatives designated
for the purpose and upon an equality with the signatory States Members of the League of
Nations represented in the Council or in the Assembly, in any and all proceedings of either
the Council or the Assembly for the election of judges or deputy-judges of the Permanent
Court of International Justice, provided for in the Statute of the Court. The vote of the United
States shall be counted in determining the absolute majority of votes required by the Statute.

_ Article 3.

No amendment of the Statute of the Court may be made without the consent of all the
Contracting States. ’

Article 4.

The Court shall render advisory opinions in public session after notice and opportunity
f:or hearing substantially as provided in the now existing Articles 73 and 74 of the Rules of
ourt.

Article 5.

With a view to ensuring that the Court shall not, without the consent of the United States,
entertain any request for an advisory opinion touching any dispute or question in which
the United States has or claims an interest, the Secretary-General of the League of Nations
shall, through any channel designated for that purpose by the United States, inform the United
States of any proposal before the Council or the Assembly of the League for obtaining an
advisory opinion from the Court, and thereupon, if desired, an exchange of views as to whether
an interest of the United States is affected shall proceed with all convenient speed between
the Council or Assembly of the League and the United States. .

_ Whenever a request for an advisory opinion comes to the Court, the Registrar shall
notify the United States thereof, among other States mentioned in the now existing Article 73
of the Rules of Court, stating a reasonable time-limit fixed by the President within which a
written statement by the United States concerning the request will be received. If for any
reason no sufficient opportunity for an exchange of views upon such request should have
been afforded and the United States advises the Court that the question upon which the opinion
of the Court is asked is one that affects the interests of the United States, proceedings shall be
stayed for a period sufficient to enable such an exchange of views between the Council or the
Assembly and the United States to take place.

With regard to requesting an advisory opinion of the Court in any case covered by the
preceding paragraphs, there shall be attributed to an objection of the United States the same
* force and effect as attaches to a vote against asking for the opinion given by a Member of the

League of Nations in the Council or in the Assembly.

If, after the exchange of views provided for in paragraphs 1-and z of this Article, it shall
appear that no agreement can be reached and the United States is not prepared to forgo its
objection, the exercise of the powers of withdrawal provided for in Article 8 hereof will follow
naturally without any imputation of unfriendliness or unwillingness to co-operate generally
for peace and goodwill.



Article 6.

Subject to the provisions of Article 8 below, the provisions of the present Protocol shall
have the same force and effect as the provisions of the Statute of the Court and any future
signature of the Protocol of December 16th, 1920, shall be deemed to be an acceptance of the
provisions of the present Protocol.

Article 7.

The present Protocol shall be ratified. Each State shall forward the instrument of rati-
fication to the Secretary-General of the League of Nations, who shall inform all the other
signatory States. The instruments of ratification shall be deposited in the archives of the
Secretariat of the League of Nations. )

The present Protocol shall come into force as soon as all States which have ratified the
Protocol of December 16th, 1920, and also the United States, have deposited their ratifications.

Article 8.

The United States may at any time notify the Secretary-General of the League of Nations
that it withdraws its adherence to the Protocol of December 16th, 1920. The Secretary-
General shall immediately communicate this notification to all the other States signatories
of the Protocol.

In such case, the present Protocol shall cease to be in force as from the receipt by the
Secretary-General of the notification by the United States.

On their part, each of the other Contracting States may at any time notify the Secretary-
General of the League of Nations that it desires to withdraw its acceptance of the special
conditions attached by the United States to its adherence to the Protocol of December 16th,
1920. The Secretary-General shall immediately give communication of this notification to
each of the States signatories of the present Protocol. The present Protocol shall be considered
as ceasing to be in force if and when, within one year from the date of receipt of the said
notification, not less than two-thirds of the Contracting States other than the United States
shall have notified the Secretary-General of the League of Nations that they desire to withdraw
the above-mentioned acceptance. -

DoNE at Geneva, the fourteenth day of September, nineteen hundred and

twenty-nine, in a single copy, of which the French and English texts shall both be
_ authoritative.

Official No.: A. 50 (Annex). 1929. V.
[C.A.S.C. 12 — Annex.]
- ANNEX 12,

REVISION OF THE STATUTE OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE.

DRAFT PROTOCOL.

1. The undersigned, duly authorised, agree, on behalf of the Governments which they
represent, to make in the Statute of the Permanent Court of International Justice the amend-
ments which are set out in the Annex to the present Protocol and which form the subject
of the resolution of the Assembly of the League of Nations of September ..... 1929.

2. The present Protocol, of which the French and English texts are both authentic,
shall be presented for signature to all the signatories of the Protocol of December 16th, 1920,
to which the Statute of the Permanent Court of International Justice is annexed, and to the
United States of America.

3. The present Protocol shall be ratified. The instruments of ratification shall be
deposited, if possible, before September 1st, 1930, with the Secretary-General of the League of
Nations, who shall inform the Members of the League of Nations and the States mentioned in
the Annex to the Covenant.

4. The present Protocol shall enter into force on September 1st, 1930, provided that
the Council of the League of Nations has satisfied itself that those Members of the League of
Nations and States mentioned in the Annex to the Covenant which have ratified the Protocol
of December 16th, 1920, and whose ratification of the present Protocol has not been received
by that date, have no objection to the coming into force of the amendments to the Statute
of the Court which are annexed to the present Protocol.

5. After the entry into force of the present Protocol, the new provisions shall form part
of the Statute adopted in 1920 and the provisions of the original articles which have been made
the subject of amendment shall be abrogated. It is understood that, until January 1st, 1931,
the Court shall continue to perform its functions in accordance with the Statute of 1920.
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6. After the entry into force of the present Protocol, any acceptance of the Statute of
the Court shall constitute an acceptance of the Statute as amended.

7. For the purposes of the present Protocol, the United States of America shall be in
the same position as a State which has ratified the Protocol of December 16th, 1920.

DONE at GeNEeVA, .+t vviernneevenvanesnesacnn e , nineteen hundred and twenty-
nine, in a single copy, which shall be deposited in the archives of the Secretariat
of the League of Nations. The Secretary-General shall deliver authenticated copies
to the Members of the League of Nations and to the States mentioned in the Annex
to the Covenant.

Annex to the Protocol of September .., 1929.

AMENDMENTS TO THE
STATUTE OF THE PERMANENT COURT OF INTERNATIONAL JUSTICE.

Articles 3, 4, 8, 13, 14, 15, 16, 17, 23, 25, 26, 27, 29, 31, 32 and 35 are replaced by the
following provisions :

New text of Article 3.

The Court shall consist of fifteen members.

New text of Article 4.

"The members of the Court shall be elected by the Assembly and by the Council from a list
of persoms mominated by the national groups in the Court of Arbitration, in accordance with
the following provisions.

In the case of Members of the League of Nations not represemted in the Permanent Court
of Arbitration, the lists of candidates shall be drawn up by national groups appointed for this
purpose by their Governments under the same conditions as those prescribed for members of the
Peymanent Court of Arbitration by Article 44 of the Convention of the Hague of 1907 for the
pacific settlement of international disputes.

The conditions under which a State which has accepted. the Statute of the Court but is not a
member of the League of Nations, may participate in electing the members of the Court shall, in
the absence of a special agreement, be laid down by the Assembly on the proposal of the Council.

New text ‘of Article 8.

The Assembly and the Council shall proceed independently of one another to elect the members
of the Court.

New text of Article 13.

The members of the Court shall be elected for nine years.

They may be re-elected.

They shall continue to discharge their duties until their places have been filled. Though
replaced, they shall finish any cases which they may have begun.

In the case of the resignation of a member of the Court, the resignation will be addressed to
the President of the Court for transmission to the Secretary-General of the League of Nations.

This last notification makes the place vacant.

New text of Article 14.

Vacancies which may occur shall be filled by the same method as that laid down for the first
election, subject to the following provision: the Secretary- General of the League of Nations shall,
within one month of the occurrence of the vacancy, proceed to issue the invitations provided for
in Article 5, and the date of the election shall be fixed by the Council at its next session.

New text of Article 15.

(A member of the Court elected to replace a member whose period of appointment has not
expived, will hold the appointment for the remainder of his predecessor’s term.

New text of Article 16.

The members of the Court may not exercise any political or administrative function, nor
engage tn any other occupation of a professional nature.
Any doubt on this point is settled by the decision of the Court.
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New text of Article 17.

No member of the Court may act as agent, counsel or advocate in any case.

No member may participate in the decision of any case in which he has previously taken an
active part as agent, counsel or advocate for one of the contesting parties, or as a member of a national
or international Court, or of a commission of enquiry, or in any other capacity.

Any doubt on this point is settled by the decision of the Court.

New text of Article 23.

The Court shall remain permanently in session except during the judicial vacations, the
dates dnd duration of which shall be fixed by the Court.

Members of the Court whose homes are situated at more than five days’ normal journey from
The Hague shall be entitled, apart. from the judicial vacations, to six months' leave every three
years, not including the time spent in travelling.

Members of the Court shall be bound, unless they arve on regular leave or prevented from
attending by iliness or other serious reason duly explained to the President, to hold themselves
permanently at the disposal of the Court.

New text of Article 25.

The full Court shall sit except when 1t is expressly provided otherwise.

Subject to the condition that the number of judges available to constitute the Court is not
thereby reduced below eleven, the Rules of Court may provide for allowing one or more judges,
according to civcumstances and in rotation, to be dispensed from sitting.

Provided always that a quorum of nine judges shall suffice to constitute the Court.

New text of Article 26.

Labour cases, particularly cases referved to in Part XIII (Labour) of the Treaty of Versailles
and the corresponding portions of the other Treaties of Peace, shall be heard and determined by
the Court under the following conditions.

The Court will appoint every three years a special Chamber of five judges, selected so far as
possible with due regard to the provisions of Article 9. In addition, two judges shall be selected
for the purpose of replacing a judge who finds it impossible to sit. If the parties so demand, cases
will be heard and determined by this Chamber. In the absence of any such demand, the full Court
will sit. In both cases, the judges will be assisted by four technical assessors sitting with them,
but without the right to vote, and chosen with a view to ensuring a just represemtation of the
competing interests. .

The technical assessors shall be chosen for each particular case in accordance with rules of
procedure under Article 30 from a list of ** Assessors for Labour Cases’ composed of two persons
nominated by each Member of the League of Nations and an equivalent number nominated by
the Governing Body of the Labour Office. The Governing Body will nominate, as to one-half,
representatives of the workers, and, as to one-half, representatives of employers from the list referred
to in Article 412 of the Treaty of Versailles and the corresponding Avrticles of the other Treaties
of Peace.

Recourse may always be had to the summary procedure provided for in Article 29, in the
cases referred to in the first paragraph of the present Article, if the parties so request.

In Labour cases, the International Office shall be at liberty to furnish the Court with all
relevant information, and for this purpose the Director of that Office shall receive copies of all
the written proceedings. '

New text of Article 27.

Cases relating to transit and commumnications, particularly cases referred to in Part XII
(Ports, Waterways and Railways) of the Treaty of Versailles and the corresponding portions of
the other Treaties of Peace, shall be heard and determined by the Court under the following
conditions : :

The Court will appoint every three years a special Chamber of five judges, selected so far as
possible with due regard to the provisions of Article 9. In addition, two judges shall be selected
for the purpose of replacing a judge who finds it impossible to sit. If the parties so demand, cases
will be heard and determined by this Chamber. In the absence of any such demand, the full Court
will sit. When desived by the parties or decided by the Court, the judges will be assisted by four
technical assessors sitting with them, but without the right to vote.

The technical assessors shall be chosen for each particular case in accordance with rules of
procedure under Article 30 from a list of “* Assessors for Transit and Communications Cases ™’
composed of two persons nominated by each Member of the League of Nations.

Recourse may always be had to the summary procedure provided for in Article 29, in the cases
referred to in the first paragraph of the present Article, if the parties so request.

New text of Article 29.

With a view to the speedy despatch of business, the Court shall form annually a Chamber
composed of five judges who, at the request of the contesting parties, may hear and determine cases
by summary procedure. In addition, two judges shall be selected for the purpose of replacing a
iudge who finds it impossible to sit. .
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New text of Article 31.

Judges of the nationality of each of the contesting parties shall retain their right to sit in
the case before the Court. '

If the Court includes upon the Bench a judge of the nationality of one of the parties, the other
party may choose a person to sit as judge. Such person shall be chosen preferably from among
those persons who have been nominated as candidates as provided in Articles 4 and 5.

If the Court includes uwpon the Bench no judge of the nationality of the contesting parties,
each of these parties may proceed to select a judge as provided in the preceding paragraph.

The present provision shall apply to the case of Articles 26, 27 and 29. In such cases, the
President shall request one or, if necessary, two of the members of the Court forming the Chamber
to give place to the members of the Court of the nationality of the parties concerned, and, failing
such or if they are unable to be present, to the judges specially appointed by the parties.

Should there be several parties in the same interest, they shall, for the purpose of the preceding
provisions, be reckoned as one party only. Any doubt upon this point is settled by the decision
of the Court. :

Judges selected as laid down in paragraphs 2, 3 and 4 of this Article shall fulfil the conditions
required by Articles 2, 17 (paragraph 2), 20 and 24 of this Statute. They shall take part in the
decision on terms of complete equality with their colleagues.

New text of Article 32.

The members of the Court shall receive an annual salary.

The President shall receive a special annual allowance.

The Vice-President shall receive a special allowance for every day on which he acts as
President. ‘

The judges appointed under Article 31, other than members of the Court, shall receive an
indemmity for each day om which they sit.

These salaries, allowances and indemnities shall be fixed by the Assembly of the League of
Nations on the proposal of the Council. They may not be decreased during the term of office.

The salary of the Registrar shall be fixed by the Assembly on the proposal of the Court.

Regulations made by the Assembly shall fix the conditions under which retiring pemsions
may be given to members of the Court and to the Registrar, and the conditions under which members
of the Court and the Registrar shall have their travelling expenses refunded.

The above salaries, indemnities and allowances shall be free of all taxation.

New text of Article 35.

The Court shall be open to the Members of the League and also to States mentioned in the
Annex to the Covenant.

The conditions under which the Court shall be open to other States shall, subject to the special
provisions contained in treaties in force, be laid down by the Council, but in no case shall such
provisions place the parties in a position of inequality before the Court. :

When a State which is not a Member of the League of Nations is a party to a dispute, the
Court will fix the amount which that party is to contribute towards the expenses of the Court.
This provision shall not apply if such State is bearing a share of the expenses of the Court.

The French text of Article 38, No. 4, is replaced by the following provision :

4. Sous réserve de la disposition de Varticle 59, les décisions judiciaives et la doctrine des

publicistes les plus qualifiés des différentes nations, comme moyen auxiliaire de détermination
des régles de drodt.

[There is no change in the English text.]

Articles 39 and 40 are replaced by the following provisions :

New text of Article 39.

The official languages of the Court shall be French and English. If the parties agree that the

case shall be conducted in French, the judgment will be delivered in French. Ifthe parties agree
that the case shall be conducted in English, the judgment will be delivered in English.
. In the absence of an agreement as to which language shall be employed, each party may,
in the pleadings, use the language which it prefers; the decision of the Court will be given in
French and English. In this case the Court will at the same time determine which of the two texts
shall be considered as authoritative.

. ThedC ourt may, at the request of any party, authorise a language other than French or English
0 be used.

New text of Article 40.

Cases are brought before the Court, as the case may be, either by the notification of the special
agreement or by a written application addressed to the Registrar.” In either case the subject of
the dispute and the contesting parties must be indicated.

The Registrar_shall forthwith communicate the application to all concerned.

He shall also notify the Members of the League of Nations through the Secretary-General,
and also awy States entitled to appear before the Court.
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The English text of Article 45 is replaced by the foilowing provision :

The hearing shall be under the control of the President or, if he is unable to. preside, of the
Vice-President ; if neither is able to preside, the semior judge present shall preside.

[There is no change in the French text.]

The following new chapter is added to the Statute of the Court :

CHAPTER IV. — ADVISORY OPINIONS.

New Article 65.

. Questions upon whick the advisory opinton of the Court is asked shall be laid before the
Court by means of a written request, signed either by the President of the Assembly or the President
of the Council of the League of Nations, or by the Secretary- General of the League under instructions
from the Assembly or the Council. -

The request shall contain an exact statement of the question upon which an opinion is requived,
and shall be accompanied by all documents likely to throw light upon the question.

. New Article 66.

1. The Registrar shall forthwith give notice of therequest for an advisory opiniontothe Members
of the League of Nations, through the Secretary- General of the League, and to any States entitled
to appear before the Court. '

The Registrar shall also, by means of a special and divect communication, notify any Member
of the League or State admitted to appear before the Court or international organisation considered
by the Court (or, should it not be sitting, by the President) as likely to be able to furnish information
on the question, that the Court will be prepared to recerve, within a time-limit to be fixed by the
President, written statements, or to hear, at a public sitting to be held for the purpose, oral statements
relating to the question.

Should any Member or State referred to in the first pavagraph have failed to receive the
communication specified above, such Member or State may express a desire to submit a written
statement, or to be heard ; and the Court will decide. .

2. Members, States, and organisations having presented written or orval statemenis or both
shall be admitied to comment on the statements made by other Members, States, or organisations
in the form, to the extent and within the time-limits which the Court, or, should it not be sitting,
the President, shall decide in each particular case. Accordingly, the Registrar. shall in due time

- communicate any such writien statements.to Members, States, and organisations having submaitted
similar statements. -

New Article 67.

The Court shall deliver its advisory opinions in open Court, notice having been given to the
Secretary- General of the League of Nations and to the representatives of Members of the League,
of States and of international organisations immediately concerned.

New Article 68.

In the exercise of its advisory functions, the Court shall further be guided by the provisions
of the Statute which apply in contentious cases to the extent to which 1t recognises them to be
applicable.



